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the  architect,  from  materials  or  workmanship  not 
in  accordance  with  the  drawings  and  specification 
or  the  instructions  of  the  architect,  should,  upon 
the  directions  of  the  architect,  be  made  good  by 
the  contractor  at  his  own  cost.  A  subsequent 
condition  contained  a  proviso  that  "no  certificate 
of  the  architect  shall  be  considered  conclusive 
evidence  as  to  the  sufficiency  of  any  work  or 
materials  to  which  it  relates,  nor  shall  it  relieve 
the  contractor  from  his  liability  to  make  good  all 
defects  as  provided  by  this  agreement."  Held, 
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liability  to  make  good  defects  as  provided  bv  the 
»ereement-that  is  to  say.  as  provided  by  the'  con- 
dition stated  above.   (Robins  t-.  Goddard.)  772 
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ANCIENT  LIGHTS. 
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Ouster  of  jurisdiction  of  the  court — Deficiency  in 
pleading — Waiver  of  right  to  object. — Where  by 
private  Acts  of  Parliament  and  a  scheduled  agree- 
ment regulating  the  rights  and  duties  of  the  co- 
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action  brought  by  the  co-plaintiffs  against  the 
defendants  in  respect  of  a  certain  dispute  between 
them  arising  under  the  statutes  was  ordered  to  be 
dismissed  as  between  the  corporation  of  W.  and 
the  defendants,  and  stayed  until  the  determination 
by  arbitration  of  the  dispute  as  between  the 
traders  and  manufacturers  at  W.  and  the  defen- 
dants, the  jurisdiction  of  the  court  being  ousted, 
and  no  deficiency  in  pleading  and  no  waiver  by  tho 
parties  could  give  such  jurisdiction.  (Joseph 
Crosfield  and  Sons  Limited  r.  Manchester  Ship 
Canal  Company.)   557 
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debtor  to  pay  third  person.— The  defendants  being 
int'vbted  to  K.  for  the  price  of  goods  sold,  K. 
sent  to  the  plaintiffs,  for  them  to  forward  to  the 
defendants,  a  letter,  signed  by  him  and  addressed 
to  the  defendants,  as  follows:  "Kindly  sign  the 
attached  letter  and  forward  the  same  to"  the 
plaintiffs.  The  attached  letter,  addressed  to  the 
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.  .  .  received  from  K.  and  Co.,  when  due, 
direct  to  your  good  selves,  for  account  of  K.  and 
Co."  The  plaintiffs  sent  these  two  documents  to 
the  defendants  with  a  request  to  sign  and  return 
the  counterpart-  The  counterpart  was  returned 
to  the  plaintiffs,  but  was  signed  by  a  person  who 
had  no  authority  to  sign  on  behalf  of  the 
defendants.  Held,  that  the  two  documents  did 
not  constitute  "  an  absolute  assignment "  of  the 
debt,  within  sect.  25  (6)  of  the  Judicature  Act  1873. 
(Brandts,  Sons,  and  Co.  r.  Dunlop  Rubber  Com- 
pany Limited.)   106 

BAILMENT. 

Duly  of  bailee — Loan  of  chattel  for  consideration — 
Injury  to  chattel  by  negligence  of  bailee's  servant 
— Act  of  servant  oulsido  the  scope  of  his  employ- 
ment—Liability of  bailee— The  plaintiff,  who  was 
a  coachbuilder,  lent  a  carriage  to  the  defendant 
while  the  defendant's  carriage  was  being  repaired 
by  the  plaintiff.  The  defendant's  coachman, 
without  th<>  kuor'cdge  or  permission  of  the 
defendant,  took  out  the  carriage  and  went  for  a 
drive  with  some  friends.  In  the  oourso  of  the 
drive  he  negligently  drove  into  a  tramcar,  and 
the  carriage  was  damaged.  In  an  action  by  tho 
plaintiff  to  recover  damages  for  the  injury  done 
to  his  carriage:  Meld,  that,  as  the  defendant  had 
not  personally  been  guilty  of  any  negligence  and 
ns  his  coachman  in  taking  out  the  carriage  had 
acted  cutsidc  the  scope  of  his  employment,  the 
defendant  was  not  hablo  to  the  plaintiff  for  the 
damage  done  to  the  carriage.  (Sanderson  v. 
Collins.)   243 

BANK. 

Credit  against  production  of  documents — Certificate 
of  analysis — Fraudulent  misrepresentation — Duties 
aitd  liabilities  of  bank. — A  bank  was  authorised  to 
advance  a  sum  against  production  of  documents. 
The  mandate  was  as  follows;  "Negotiate  drafts 
of  A.  U.  at  sight  on  D.  Bank  (Berlin)  London 
agency  p.  800/.  account  B.  S.  (against)  bill  of 
lading,  policy  of  insurance  and  certificate  analysis 
from  Dr.  H.  (for)  100  tons  cobalt  ore  analysis  not 
less  than  5  per  cent,  protoxide  shipped  by  steamer 
(to)  Europe.  Credit  expires.  ..."  A.  O. 
intended  to  ship  worthless  ore,  and  in  tho  bill  of 
lading  it  was  described  as  "  P.M.  2680  bags  con- 
taining 100  tons  cobalt  ore."  A  policy  of  insur- 
ance was  also  effected.  A  sample  of  sound  ore 
was  submitted  for  analysis,  which  analysis  the 
bank  refused  to  accept,  as  the  certificate  did  not 
refer  to  the  bill  of  lading  goods.  A.  O.  then 
marked  the  sample  as  the  bill  of  lading  Quantity 
was  described.  The  analyst  gave  a  second  certifi- 
cate, which  was  as  follows:  "Sample  of  cobalt  ore 
marked  '  P.M.  2680  bags  representing  100  tons' 
received  from  you  on  the  12th  July  gave  the 
following  results:  4"14  per  cent,  cobalt,  equal  to 
527  per  cent,  cobalt  protoxide  in  the  dry  ore: 
0  25  |H.T  cent,  moisture."  On  producing  the  second 
certificate  the  bank  paid  A.  O.  800/.  Subse- 
quently A.  O.  was  convicted  of  obtaining  that 
money"  by  fraudulent  misrepresentation.  Held, 
that  the  certificate  on  its  face  was  regular  and 
came  within  the  meaning  of  the  mandate,  and 
there  was  no  duty  on  the  bank  to  see  to  the 
sampling.  The  bank  was  entitled  to  assume  that 
the  analyst  had  acted  skilfully  in  making  the 
analysis.  (Basse  and  Selve  r.  Bank  of  Austra- 
ln-sin.)    618 

BANKRUPTCY. 

Bankruptcy  notice— Address  of  credit  or— Power  of 
Court  of  Bankruptcy  to  go  behind  judgment — 
Form  of  judgment  — The  fact  that  a  judgment 
may  he  irregular  or  wrong  in  form  is  not  a 
sufficient  reason  for  tho  Court  in  Bankruptcy  to 
exercise  its  power  to  go  behind  the  judgment. 
Tho  judgment  is  conclusive  unless  the  considera- 
tion can  be  questioned.  It  is  not  sufficient  for  a 
creditor  who  issues  a  bankruptcy  notice  to  give 
in  the  notice  an  address  at  which  he  can  be  heard 
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of;  it  must  be  an  address  at  which  the  debt  can 
ba  paid  or  secured  or  compounded  for,  and  of  a 
place  at  which  the  creditor  is  to  be  found  during 
the  seven  days  limited  by  the  notice,  whether  the 
address  is  of  the  residence  or  place  of  business  of 
the  creditor.  If  the  address  given  in  the  notice  is 
such  an  address  at  the  date  of  the  service  of  the 
notice,  the  occasional  absence  of  the  creditor  from 
the  place,  even  for  a  whole  day,  will  not  render 
the  notice  inefficient,  unless  the  absence  is  such  as 
to  deprive  the  debtor  of  a  reasonable  opportunity 
of  paying  or  securing  or  compounding  for  the  sum 
due.  It  would  not  make  any  difference  that  the 
address  was  the  temporary  home  of  the  creditor, 
who  had  no  permanent  home ;  or  that  his  absence 
occurred  on  the  last  day  of  the  seven.  But  if  the 
creditor,  after  the  service  of  the  notice,  abandons 
his  place  of  address,  so  that  it  ceases  to  be  a  place 
where  at  reasonable  times  he,  or  some  authorised 
a^ent  on  his  behalf,  can  be  found  to  receive  pay- 
ment of  the  debt,  or  to  deal  with  the  question  of 
security,  the  bankruptcy  notice  will  cease  to  be 
efficient.  In  July  1901  an  action  for  libel  was 
commenced,  tho  defendant  being  described  in  the 
writ  and  the  pleadings  as  "  a  married  woman." 
At  that  date  a  decree  nui  had  been  made  for  the 
dissolution  of  the  defendant's  marriage,  and  in 
Nov.  1901  the  decree  was  made  absolute.  On  the 
30th  Oct.  1902  the  libel  action  was  tried,  and  a 
verdict  was  found  for  tho  plaintiff  with  MHXV. 
dmiiiges,  and  judgment  was  entered  accordingly. 
In  June  1903.  on  the  application  of  the  defendant, 
the  Court  of  Appeal  ordered  a  new  trial  unless 
tho  plaintiff  consented  to  the  damages  being 
reduced  to  1500/.  Tho  plaintiff  consented,  ana 
the  judgment  was  on  the  19th  July  amended 
accordingly,  but  on  the  date  of  the  30th  Oct.  was 
not  altered.  The  judgment  as  drawn  up  was  in 
the  ordinary  form  of  a  judgment  against  an 
unmarried  woman.  The  1500/.  not  having  been 
paid,  the  plaintiff,  on  the  28th  July,  served  a 
bankruptcy  notice  on  the  defendant  claiming  pay- 
ment of  the  1500/.  with  interest  from  the 
30th  Oct.  1902,  the  address  of  the  creditor  being 
given  at  an  hotel  in  London,  where  she  was  then 
staying,  and  where  she  was  in  the  habit  of  staying, 
but  she  did  not  permanently  retain  a  room  there. 
On  the  4th  Aug.,  the  last  of  the  seven  days 
limited  for  compliance  with  the  notice,  the 
creditor  left  the  hotel  at  10.15  a.m.,  leaving  no 
address.  She  went  to  Newhavcn  and  thence  to 
France,  and  did  not  return  to  England  till  the 
end  of  September.  The  debtor  not  having  com- 
plied with  the  bankruptcy  notice,  on  the  24th  Aug. 
the  creditor  presented  a  bankruptcy  petition 
against  her,  and  a  receiving  order  was  made. 
Held,  that,  as  at  the  date  of  the  trial  the 
defendant  had  been  divorced  and  a  judgment  could 
have  been  obtained  against  her  creating  a  personal 
debt,  the  fact  that  she  was  described  in  the  writ 
and  pleadings  as  a  married  woman,  and  the  judg- 
ment was  drawn  up  in  the  form  applicable  to  au 
unmarried  woman,  was  a  matter  of  form  only, 
and  tho  Court  of  Bankruptcy  had  no  power  to 
go  behind  the  judgment.  Held  also,  that  an 
objection  that  interest  was  claimed  from  the 
30th  Oct.  1902  instead  of  the  19th  July  1903.  was 
concluded  by  the  judgment.  Held  also,  that  the 
address  given  in  the  notice  was  sufficient,  and 
that  the  creditor  did  not  abandon  it  when  she  left 
the  hotel.  {Re  Beauchamp;  fx  parte  Beau- 
champ.)   594 

Books  kept  by  bankrupt  as  agent  for  several 
principals — R'ght  to  retain. — Tho  bankrupt  had 
been  an  underwriter  at  Lloyd's,  and,  in  addition 
to  his  own  business,  hod  as  agent  underwritten 
policies  for  others.  The  agency  agreements  were 
m  writing,  and  provided  that  the  bankrupt  should 
keep  proper  books,  which  should  be  open  to  his 
principals,  and  that  tbey  should  be  audited  by 
accountants  at  the  expense  of  the  principals. 
Held,  that  the  books  were  the  property  of  the 
bankrupt,  and  that  the  accountants  had  no  right 
against  the  trustee  in  bankruptcy  to  retain  them 
on  behalf  of  the  principals.  {Re  Burnand ; 
Ax  parte  The  Trustee.)   292 
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Execution — Payment  to  creditor — Withdrawal  by 
sheriff — Bankruptcy  of  debtor — Completion  of 
execution — Title  of  trustee. — On  the  22ud  July 
1903  the  sheriff  levied  on  the  goods  of  the  debtor 
at  the  Alexandra  and  Adclphi  Hotels.  On  the 
27th  July  he  withdrew,  on  the  instructions  of  the 
judgment  creditor,  from  the  Alexandra  Hotel  on 
part  payment.  On  the  28th  July  the  debtor  sold 
to  the  execution  creditor  goods  at  the  Alexandra 
Hotel  which  had  been  seized,  and  on  the  28th  July 
he  also  sold  to  the  execution  creditor  goods  at  the 
same  place  which  had  not  been  seized.  On  the 
same  day  au  arrangement  was  made  by  which  the 
debtor  received  credit  for  the  amount  in  the  handi 
of  the  she  rid  and  for  the  goods  sold,  and  he  paid 
the  balance  direct  to  the  execution  creditor.  The 
sheriff  withdrew,  and  on  the  12th  Aug.  he  paid 
over  the  amount  in  his  hands  to  the  execution 
creditor,  having  received  no  notice  of  a  bank- 
ruptcy petition.  On  the  20th  Aug.  a  receiving 
order  was  made  against  the  debtor  on  his  own 
petition.  Held,  that  the  trustee  in  bankruptcy 
had  no  tit'c  against  the  execution  creditor  to  the 
money  or  the  goods.  {Re  Jenkins ;  Ex  parte  The 
Trustee.)    65 

Final  judgment  in  High  Court— Judgment  summons 
in  County  Court— Bankruptcy  notice — Order  on 
judgment  summons  to  pay  by  instalments— No 
default — Petition.— A  judgment  summons  was 
issued  in  the  County  Court  cn  a  final  judgment  in 
the  High  Court,  and  on  the  17th  Oct.  1903  a  bank- 
ruptcy notice  was  served,  which  was  not  complied 
with.  On  the  2nd  Nov.  an  order  to  pay  by  instal- 
ments was  made  on  the  judgment  summons.  On 
the  3rd  Nov.  a  bankruptcy  petition  was  presented 
by  another  creditor,  founded  on  the  non- 
compliance with  the  bankruptcy  notice.  Held, 
that  the  petitioning  creditor  was  entitled  to  a 
receiving  order,  the  debtor  having  committed  an 
act  of  bankruptcy  before  the  making  of  the  order 
on  the  judgment  summons,  which  any  creditor 
could  take  advantage  of.  (Itr  A  Debtor.  No.  112 
of  1903  ;  Er  parte  Rock  Red  Brick  Company.)   ...  64 

Marriago  settlement — Husband's  covenant  to  settle 
all  af  tcr-acquired  property  except  business  assets — 
Act  of  bankruptcy— Subsequent  transfer  of  pro- 
perty to  the  trustees  of  the  settlement— Title  of 
trustee  in  bankruptcy— Meaning  of  "becoming 
bankrupt  "—By  his  marriage  settlement,  executed 
in  1879,  the  debtor  covenanted  to  settle  all  after- 
acquired  property,  both  real  and  personal,  except 
business  assets.  In  1891  he  was  very  successful, 
and  purchased  a  house  and  furniture  for  17,000/., 
in  which  he  lived  with  his  wife  and  family.  Early 
in  1903  he  was  in  financial  difficulties,  and  on  the 
23rd  Slav  the  trustees  of  the  settlement  served  & 
written  notice  requiring  him  to  transfer  the  house 
and  furniture.  On  the  26th  May  the  debtor  com- 
mitted an  act  of  bankruptcy,  and  on  the  10th  June 
he  conveyed  the  house  and  furniture  to  the 
trustees  by  two  deeds.  On  the  18th  July  the 
receiving  order  was  made  on  an  act  of  bankruptcy 
committed  after  the  10th  June,  and  on  tho 
23rd  July  the  debtor  was  adjudicated  a  bankrupt. 
Held,  that  the  words  "becoming  bankrupt"  in 
sect.  47  (2)  cf  the  Bankruptcy  Act  1883  must  be 
construed  by  the  light  of  sect.  43  of  that  Act,  and 
mean  the  commission  of  an  act  of  bankruptcy  on 
which  the  receiving  order  is  made,  or,  if  more 
than  one  act  of  bankruptcy  has  been  committed, 
the  first  act  of  bankruptcy  proved  to  have  been 
committed  within  three  months  next  preceding  tho 
date  of  the  presentation  of  the  bankruptcy 
petition,  and  that,  as  the  house  and  furniture  had 
not  been  actually  transferred  to  the  trustees  of 
the  marriage  settlement  before  the  26th  May.  the 
transfer  on  the  10th  June  was  void  against  the 
trustee  in  bankruptcy.  (lie  Rcis;  Ex  parte  The 
trustee )    ...    ...    ...         ,,,    ...  62 

Proof— Gambling  debt— Bills  in  consideration  of 
withdrawing  letters  to  clubs  complaining  of  non- 
payment.—M.  had  acted  as  B.'s  agent  in  the 
making  of  hots.  M.  sued  B.  to  recover  money 
paid  for  B.  in  respect  of  bets,  and  B.  successfully 
pleaded  the  Warning  Act  1892.  M.  wrote  to  B.'a 
clubs  complaining  of  B.'s  conduct,  and  thereupon 


an  arrangement  was  made  by  which,  in  considera- 
tion of  .M.  withdrawing  the  letters  of  complaint, 
B.  gave  him  bills  for  the  amount  due.  Before 
all  the  bills  were  met  B.  became  bankrupt. 
Held,  that  the  bills  were  not  given  in  consideration 
of  the  gambling  debts,  but  on  the  consideration  of 
withdrawing  the  letters  to  B.'s  clubs,  which  was 
not  an  illegal  consideration,  and  that  M.  could 
prove  on  the  bills  in  B.'s  bankruptcy.  [Kt 
Browne;  Ex  parte  Martingell.)   291 

Proof — Withdrawal  before  admission — Substitution 
of  fresh  proof— Voluntary  payment  to  creditor  by 
stranger— Right  of  proof  for  whole  debt.— If  the 
trustee  has  neither  admitted  a  proof  nor  given 
any  intimation  of  an  intention  to  do  so,  tho 
creditor  is  entitled  to  withdraw  his  proof  and 
present  a  fresh  proof  without  have;  and  it  makes 
no  difference  that  tho  twenty-eight  days  limited 
by  rule  228,  within  which  the  trustee  is  required 
either  to  admit  or  reject  the  proof,  has  elapsed. 
A  creditor  who  has  received  from  a  stranger  a 
voluntary  payment,  not  tendered  or  accepted  as 
part  of  the  debt  due  from  the  debtor,  is  not  bound 
to  give  credit  for  such  payment  in  his  proof.  (Ite 
Rowe;  Ex  parte  Derenburg.)   290 

Right  to  annul  adjudication — Debtor  presenting 
his  own  petition — Endeavour  to  avoid  committal 
order — Abuse  of  process  of  court — Property 
vesting  in  trustee — Personal  earnings  of  debtor — 
Weekly  wages — Commission. — The  weekly  wages 
and  commission  earned  by  a  bankrupt  'between, 
the  commencement  of  his  bankruptcy  and  his 
d  schargo  are  personal  earnings  of  the  baukrupt 
and  belong  to  his  trustee,  except  so  much  as  is 
necessary  for  the  maintenance  of  the  bankrupt 
and  his  family.  A  debtor,  with  the  intention  of 
evading  a  committal  order  made  against  him 
upon  a  judgment  summons,  presented  his  own 
bankruptcy  petition,  upon  which  a  receiving  order 
was  made.  His  income  was  about  300/.  a  year 
from  weekly  wages  and  commission,  and  the  judg- 
ment creditor  was  his  only  creditor,  the  debt 
amounting  to  about  200/.,  being  the  balance  of  a 
judgment  obtained  against  him.  Held,  that  the 
presentation  of  the  petition  by  the  debtor  was  not 
an  abuse  of  the  process  of  the  court.  (lie  Han- 
cock ;  Ex  parte  Hillcary.)    389  • 

Settlement — Settlor'a  own  property — Trust  to  pay 
income  to  settlor  determinable  on  bankruptcy — 
Discretionary  power  of  trusteps  to  apply  income 
for  benefit  of  settlor,  or  his  ctrldren.  or  to- 
accumulate  —  Second  bankruptcy  —  Debtor  un- 
married—Right of  trustee  to  income  of  settled 
funds.— In  1893  the  debtor  assigned  property  to 
trustees  on  trust  to  pay  him  the  income  unti'l  he 
was  declared  bankrupt.  Thereafter  his  rights 
were  to  cease,  and  a  discretionary  power  was 
given  to  his  trustees  to  apply  the  income  of  any 
part  thereof  to  the  maintenance  of  the  debtor,  or 
for  the  benefit  of  his  children,  or  to  accumulate. 
In  1900  the  settlor  was  adjudicated  bankrupt,  and 
under  sect.  47  of  the  Bankruptcy  Act  1883  an  order 
was  made  setting  aside  the  settlement  so  far  as 
necessary  to  pay  the  provable  debts.  The  trustees 
ra'*ed  sufficient  to  pay  in  full  the  debts  and  costs, 
bv£  the  bankruptcy  was  not  annulled.  In  1902 
tbe  debtor  was  again  adjudicated  bankrupt.  Thi» 
tnatec  in  thia  bankruptcy  failed  to  obtain  an  order 
under  sect.  47,  the  judge  finding  as  a  fact  that 
at  the  time  of  making  the  settlement  the  debtor 
was  able  to  pay  all  his  debts  without  the  property 
comprised  in  it.  The  trustee  then  applied  for  a 
declaration  that  the  life  estate  of  the  bankrupt 
vested  in  him.  The  debtor  was  unmarried.  Held, 
that  the  debtor's  life  interest  became  forfeited  on 
the  first  bankruptcy,  when  the  income  became 
vested  under  tho  control  and  discretion  of  the 
trustees,  and  it  could  only  be  divested  by  impeach- 
ing the  settlement.  (lie  Johnson ;  Ex  parte 
Matthews  and  Wilkinson.)   61 

(See  Administration— Chimin  u.  Law.) 
BIRTH. 

Certificate— Date    of    birth— Evidence— When  an 
entry  of  a  birth  is  made  in  the  register  ordered  to 
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be  kept  by  the  Births  and  Death*  Registration 
Act  1836  (6  &  7  Will.  4,  c  86>.  the  certified  copy  of 
«uch  entry  is  evidence  not  only  of  the  fact  of  the 
birth,  but  also  of  the  actual  date  on  which  tho 
birth  took  place.  (In  the  Goods  of  Mary  Good- 
rich; Payne  r.  Bennett.)    ..•    ...    Ml    •  ••  170 

BY-LAW. 

(Sec  Fishery  —  Local  Government  —  Metropolis  — 
Public  Health  ) 

COLONIAL  LAW. 

Newfoundland,  law  of— Occupation  of  land — Right 
of  occupier  as  against  wrongdoer— License  to  cut 
timber— Effect  of  — The  effect  of  a  licence  to  cut 
timber  on  Crown  land  under  cap.  13,  s.  51,  of  tho 
Consolidated  Statutes  of  Newfoundland  (tecond 
series)  is  to  confer  a  title,  to  the  land  and  an 
exclusive  right  of  occupation  in  the  licensee,  sub- 
ject to  tho  reservations  contained  in  the  Act;  and 
therefore  such  licensee  lms  lawful  possession  of 
timber  lying  on  the  land  which  was  cut  by  a 
trespasser  before  the  date  of  the  licence,  and  is 
entitled  to  damages  for  its  removal.  (Glen  wood 
Lumber  Company  r.  Phillips.)  741 

New  South  Wales,  law  of— Public  Works  Act— Land 
taken  for  public  purposes — Valuation — Costs. — 
By  the  Public  Works  Act  of  New  South  Wales 
(1900.  No.  26)  laud  for  authorised  works  may  bo 
taken  by  the  Government,  and  persons  claiming 
-compensation  are  to  serve  a  notice  of  the  par- 
ticulars of  their  interest  in  the  land,  and  of  their 
claims  for  damages.  The  Minister  for  Public 
Works  is  then  required  to  cause  a  valuation  to 
be  made,  aud  to  give  notice  to  the  claimant  of 
-the  amount  of  Buch  valuation.  If  the  Minister  and 
the  claimant  do  not  agree  as  to  the  valuation,  the 
claimant  may  bring  an  action  to  recover  the 
amount  of  compensation  claimed  by  him.  If  the 
verdict  is  for  a  sum  equal  to  or  less  than  the 
amount  of  the  notified  valuation,  the  claimant  is 
to  pay  the  costs:  but  if  for  a  greater  sum,  the 
costs  are  to  be  paid  by  the  Minister.  In  a  case 
in  which  land  belonging  to  the  respondents  was 
taken  under  the  Act.  and  the  Minister  gave  them 
notice  of  a  valuation,  and  afterwards,  at  tho 
respondents'  request,  reconsidered  the  valuation, 
and  wrote  a  letter  to  the  respondents'  agent  to 
the  effect  that  he  was  prepared  to  pay  a  sum 
larger  than  the  original  valuation,  but  gave  no 
formal  notice  of  the  increased  sum  under  the 
Act,  and  the  respondents  declined  the  increased 
offer:  Held,  that  the  letter  was  a  sufficient 
amendment  of  the  previous  formal  notification, 
and  as  in  the  subsequent  proceedings  the 
respondents  only  obtained  a  verdict  for  a  sum 
equal  to  the  amended  offer  made  in  the  letter, 
thev  were  not  entitled  to  costs.  (Minister  for 
Public  Works  r.  Hart  and  another.)   104 

New  South  Wnles,  law  of — Wharfage  rates — Private 
wharf — "  Interest  in  land  existing  at  tho  time  of 
the  passing  of  the  Act — Pavment  of  rent. — By 
the  Sydney  Harbour  Trust  Act  1900,  s.  68,  the 
Harbour  Commissioners  constituted  by  the  Act 
were  directed  to  collect  in  respect  of  all  vessels 
berthed  "  at  anv  wharf  vested  in  the  commis- 
sioners" .  .  .  "wharfage  and  tonnage  rates 
according  to  the  provisions  of  the  Wharfage  and 
Tonnage  Act  1884  The  Act  of  1884  did  not  apply 
to  private  wharves.  Held,  that  the  rat<«  granted 
by  the  later  Act  were  to  be  levied  on  goods 
landed  at  a  wharf  vested  in  tho  commissioners 
though  it  was  in  the  occupation  of  a  private 
person.  Held,  further,  that  the  fact  that  the 
lessee  of  a  wharf  who  remained  in  occupation  of 
the  wharf  after  the  expiration  of  his  lease,  and 
had  applied  for  a  renewal  of  the  lease,  and  had 
paid  rent  in  advance  pending  such  renewal,  had 
not  "an  interest  in  such  lands"  within  sect.  27 
of  the  Act.  (Lukev  and  another  r.  Sydney  Har- 
bour Trust  Commissioners.)   743 

New  Zealand,  law  of— Licensing  poll— Poll  null  and 
Toid— Renewal  of  existing  licences— By  the  New 
Zealand  Licensing  Act  1895,  s.  3,  "  No  licence  of 
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any  description  shall  be  granted  or  renewed  until 
the  electors  of  the  district  nave  previously  deter- 
mined in  manner  hereinafter  provided  (1)  whether 
the  number  of  licences  existing  in  the  district  is 
to  continue;  (2)  whether  the  number  of  licences 
existing  in  the  district  is  to  be  reduced  ;  (3)  whether 
no  licences  are  to  be  granted  in  the  district."  By 
sect.  8r  sub-sect.  4,  if  "  none  of  the  proposals 
respecting  licences  in  the  district  is  carried  by  the 
prescribed  majority  .  .  .  the  number  of 
licences  shall  continue  as  they  are  until  the  next 
licensing  poll."  A  "  licensing  poll  "  was  taken  in 
the  N.  district,  in  accordance  with  the  provisions 
of  the  Act,  but  was  afterwards  declared  void  on 
the  ground  of  certain  irregularities.  The  appel- 
lant, who  was  the  holder  of  a  licence  in  tho 
district,  afterwards  applied  to  the  licensing  com- 
mittee for  a  renewal  of  his  licence.  No  objection 
was  made  to  the  renewal,  but  the  committee  held 
that,  under  the  circumstances,  they  had  no  power 
to  renew  any  licence.  Held,  that  the  contingency 
of  the  poll  taken  being  legally  null  and  void  was 
covered  by  sect.  8.  sub-sect.  4,  and  that  all  existing 
licences  continued  in  force  until  the  next  licensing 
poll.    (Smith  r.  McArthur  and  others.)  744 

Yukon  Territory,  law  of— Practice — Right  of  appeal 
— Judgment  whether  final  or  interlocutory — Juris- 
diction— Promissory  note — Yukon  Territory  Act 
1899. — In  an  action  upon  a  document  alleged  by 
the  plaintiffs  to  be  a  promissory  note  the  judge  at 
the  trial  ordered  that,  "as  to  the  alleged  note  or 
paper  writing  mentioned  in  par.  2  of  the  plaintiffs' 
statement  of  claim."  the  plaintiffs'  action  be  dis- 
missed. Held,  that  this  was  a  final  judgment  that 
the  sum  of' money  represented  by  the  alleged  note 
was  not  due,  and,  notice  of  appeal  not  having  been 
given  within  the  time  limited  by  the  Yukon  Terri- 
tory Act  1899,  no  appeal  lay  to  the  Supreme  Court 
of  British  Columbia,  and  consequently  a  further 
appeal  from  that  court  to  the  Supreme  Court  of 
Canada  was  incompetent.  (McDonald  v.  Belcher 
and  others.)    735 

COMMISSION. 
(See  Principal  and  Agent.) 

COMPANY. 

Alteration  of  memorandum  of  association— Juris- 
diction-Company  incorporated  under  Joint  Stock 
Companies  Act  1856  (19  5c  20  Vict,  c  47),  but  not 
registered  under  Companies  Act  1862  (25  &  26 
Vict.  c.  8)  —A  company  incorporated  in  1861  under 
the  Joint  Stock  Companies  Act  1856  as  a  company 
limited  by  shares,  but  not  registered  under  the 
Companies  Act  1862,  having  increased  its  share 
capital  and  its  business,  passed  a  special  resolu- 
tion, in  accordance  with  sect.  51  of  the  Companies 
Act  1862,  for  extending  and  defining  its  objects 
set  out  in  its  memorandum  of  association,  and 
petitioned  the  court  under  the  Companies  (Memo- 
randum of  Association)  Act  1890  to  confirm  the 
special  resolution.  Held,  that,  notwithstanding 
the  fact  that  the  company  was  not  registered 
under  the  Companies  Act  1862,  the  court  had 
jurisdiction  to  confirm  the  special  resolution.  (Re 
Euphrates  and  Tigris  Steam  Navigation  Company 
Limited.)    56 

Alteration  of  regulations — Assurance  company 
constituted  by  deed  of  settlement— Policy  partici- 
pating in  profits — Registration  under  Companies 
Acta— Power  of  company  to  alter  rights  of  policy- 
holder.— An  insurance  company  was  constituted  in 
1854  by  a  deed  of  settlement  providing  that  the 
profits  were  to  be  divided  in  manner  directed  by 
tho  by-laws,  and  that  any  provisions  of  the  deed 
and  any  by-law  might  be  altered  by  a  bv-law. 
In  1854  by-laws  were  made  which  provided  that 
profits  arising  from  the  participating  branch 
should  be  divided  among  the  policy-holders  in  that 
department.  In  1886  the  plaintiff  effected  a  policy 
on  his  own  life  in  the  participating  branch, 
relying  on  the  statement  in  a  prospectus  of  the 
company  that  the  entire  profits  in  the  mutual 
department  were  divided  among  the  policy-holder* 
without  any  deduction  for  a  reserve  fund ;  aud  he 
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paid  a  higher  premium  in  consequence  under  a 
table  given  in  the  prospectus  which  was  to  assure 
a  sum  payable  at  death,  "  with  profits  in  addition." 
The  policy  contained  a  covenant  by  the  company 
to  pay  the  sum  assured  "  and  all  such  other  sums 
<if  any)  as  the  company  by  their  directors  may 
have  ordered  to  be  added  to  such  amount  by  way 
of  bonus  or  otherwise,  according  to  their  practice 
for  the  time  being."  Profits  were  not  otherwise 
expressly  mentioned.  The  company  was  after- 
wards registered  under  sect.  209  of  the  Companies 
Act  1862,  and  it  waa  now  proposed  under  the 
Companies  (Memorandum  of  Association)  Act  1890 
to  substitute  a  memorandum  and  articles  of 
Association  for  the  deed  of  settlement,  by  which 
the  directors  would  be  empowered  to  appropriate 
6  per  cent,  of  all  the  profits  (including  those 
Arising  from  the  mutual  department)  to  form  a 
reserve  fund.  Held,  that  there  was  a  contract 
between  the  plaintiff  and  the  company  which  the 
company  could  not  alter  either  by  a  by-law,  special 
resolution,  or  articles  of  association ;  that  tho 
word  "  practice  "  in  tho  policy  could  not  have  so 
wide  a  meaning  as  to  justify  an  alteration  of  the 
rights  of,  or  the  diversion  of  any  part  of  the 
profit*  from,  the  participating  policy-holders. 
The  rights  of  a  shareholder  in  respect  of  his 
•hares,  except  so  far  aa  they  may  be  protected 
hy  the  memorandum  of  association,  are  by  statute 
made  liable  to  alteration  by  special  resolution, 
but  the  case  of  a  contract  between  an  outsider  and 
the  company  is  entirely  different,  and  even  a 
shareholder  must  bo  regarded  as  an  outsider  in  so 
far  as  he  contracts  with  the  company  otherwise 
than  in  respect  of  his  shares.    (Baily  r.  British 

Equitable  Assurance  Company.)   336 

Debenture-holders'  action— Insufficient  assets — Costs 
of  second  mortgage  debenture-holders  made 
defendants. — In  an  action  by  first  mortgage  deben- 
ture-holders of  a  limited  company,  in  which  the 
company  and  the  second  mortgage  debenture- 
holders  were  made  defendants,  the  assets  proved 
insufficient  to  satisfy  tho  claims  of  the  first  mort- 
gage debenture-holders.  On  the  further  considera- 
tion of  the  action  the  question  was  raised  whether 
the  second  mortgage  debenture-holders  made 
defendants  ought  to  be  allowed  their  costs.  Held, 
that  the  second  mortgage  debenture-holders  made 
defendants  were  not  entitled  to  costs.  {lie 
Clayton  Engineering  and  Electrical  Construction 
Company  Limited-)  283 

Debenture  trust  deed— Payment  of  interest  and 
principal  —  Default  —  Realisation  of  securities  — 
Appropriation  by  payees  to  principal  and  interest 
—Income  tax.— The  trustees  of  a  debenture  deed 
were  directed,  in  case  of  default  by  the  J.  C.  M. 
Trust  Company,  to  pay  the  principal  moneys  and 
interest  for  which  it  should  become  liable  under 
its  debentures,  to  realise  the  securities,  and  apply 
the  proceeds  to  payment,  first,  of  all  arrears  of 
interest  on  the  debentures,  and,  secondly,  in  or 
towards  payment  of  principal.  The  J.  C.  M.  Trust 
Company  having  made  default,  an  order  was  made 
in  a  debenture-holder's  action  for  the  trusts  of  the 
debenture  deed  to  be  carried  into  execution. 
Under  numerous  orders  made  in  the  action  sums 
were  paid  to  the  debenture-holders  on  account 
both  of  interest,  less  income  tax,  and  of  principal 
and  interest  generally.  The  realisation  had  now 
been  practically  completed,  and  it  was  proposed  to 
pay  a  final  dividend  to  the  debenture-holders.  It 
was  admitted  that  if  the  whole  of  the  past  pay- 
ments which  had  been  made  on  account  generally 
and  any  further  sums  available  were  attributed 
solely  to  principal,  they  would  be  insufficient  to 
discharge  the  whole  amount  thereof.  The  Inland 
Revenue  authorities  claimed  income  tax  on  all  pay- 
ments made  generally  on  account  of  principal  and 
interest.  Held,  that  all  payments  hitherto  made 
by  the  trustees  on  account  generally  might  be 
attributed,  at  the  option  of  the  payees  as  between 
themselves  and  the  trustees  at  their  election,  as 
payments  on  account  of  principal  or  interest,  with- 
out prejudice  to  any  question  whether  or  not  such 
psymenta  should  be  treated  in  the  hands  of  the 
payee*  as  principal  or  interest;  and  that  income 


MM 

tax  would  be  payable  upon  so  much,  if  anything, 

as  should  be  paid  to  debenture-holders  as  for 

interest.    (Smith  r.  Law  Guarantee  and  Trust 

Society  Limited.)   690 

Forged   share  certificate — Issue    by    secretary  — 

L-abiltty  of  company — Estoppel. — A  certificate  of 

shares  in  a  limited  company  was  delivered  by  the 

secretary  of  such  company  at  their  offices,  such 

certificate  in  form  being  perfectly  regular,  lu 

fact  the  certificate  was  a  forgery,  and  was  made 

and  delivered  by  the  secretary  acting  fraudulently 

and  not  for  or  on  behalf  of  or  for  the  benefit  of 

the  company,  but  solely  for  himself  and  for  hia 

own  private  purposes  and  advantage.   Held,  that 

tho  company  were  estopped  from  denying  the 

title  of  tho  transferees  of  the  shares,  and  that 

they  were  liable  in  damages  for  refusing  to  place 

the  names  of  the  transferees  on  their  list  of  share- 
holders.  (Ruben  and  Ladenburg  r.  Great  Fingall 

Consolidated  Limited  and  others.)  163 

Gas  company — Standard  rate  of  dividend  fixed  by 

statute — Payment  of  dividend  free  of  income  tax. 

— Sect.  16  of  the  Ashton  Gas  Act  1877  provide* 

that  the  profits  of  the  Ashton  Gas  Company  to  be 

divided  among  the  shareholders  in  any  one  year 

shall  not  exceed  the  rate  of  10  per  cent,  per 

annum  (defined  in  the  Act  as  the  standard  rate 

of  dividend)  on  the  ordinary  share  capital  or 

stock  of  the  company  authorised  by  Parliament 

and  paid  up.   Sect.  17  of  the  same  Act  provided 

that  a  standard  price  is  to  be  charged  by  the 

company  for  gas,  and  that  the  company  may 

increase  or  diminish  the  standard  dividend  in  a 

certain  ratio,  to  be  determined  by  reference  to 

the  price  charged  by  them  for  gas.   The  company 

for  many  years  paid  dividends  exceeding  tho 

standard  rate  of  dividend  to  their  shareholders, 

diminishing  the  standard  price  of  gas  and  increas- 
ing proportionally  the  standard  rate  of  dividend. 

The  company  distributed  all  such  dividends  to 

their  shareholders  free  of  income  tax.    Held,  that 

by  paying  the  maximum  rate  of  dividend  free  of 

income  tax  the  company  were  in  effect  paying  a 

higher  rate  of  interest  than  was  authorised  by 

sects.  16  and  17  of  the  Ashton  Gas  Act.  (Attorney- 
General  r.  Ashton  Gas  Company.)  204 

Payment  of  dividend  out  of  capital — I'llra  tire* — 
Bona  fide  mistake  of  directors — Knowledge  of 
shareholders — Action  by  them  against  directors- 
Retention  of  dividend  by  plaintiffs — Right  to 
maintain  action  — Where  a  company  had,  by  a 
bona  fide  mistake  of  its  directors,  illegally  paid  a 
dividend  out  of  capital,  and  an  action  was  brought 
against  the  company  and  the  directors  by  share- 
holders (purporting  to  sue  on  behalf  of  them- 
selves and  all  other  the  shareholder*  of  the 
company)  who  had  received — and  still  retained — 
their  shares  of  that  dividend  with  full  knowledge 
of  all  the  circumstances,  it  was  held  that  the 
plaintiffs,  having  the  dividend  in  their  pockets 
which  they  knew  was  wrongfully  there,  ought  not 
to  be  allowed  to  complain,  and  could  not  obtain 
any  greater  right  of  complaint  because  in  form 
their  action  was  an  action  by  themselves  and  all 
other  the  shareholders  of  the  company.  (Towers 
r.  African  Tug  Company  Limited.)  298 

Prospectus  —  Untrue  statemeul*  —  Omission  of 
contracts — Liability  of  directors. — Upon  the  faith 
of  the  statements  contained  in  a  prospectus  issued 
by  the  defendants  and  their  co-directors,  the  plain- 
tiffs became  shareholders  in  a  company.  The 
prospectus  contained  certain  untrue  statements, 
and  also  omitted  to  specify  the  dates  and  names 
of  the  parties  to  a  certain  contract  that  had  been 
entered  into  by  or  on  behalf  of  the  company. 
Held,  as  regards  the  untrue  statements,  that, 
even  though  they  constituted  material  misrepre- 
sentations and  remained  untrue  to  the  date  of 
notice  of  allotment,  yet.  the  defendants  having 
reasonable  ground  to  believe  that  the  statements 
were  true,  the  plaintiffs  were  not  entitled  to  com- 
pensation from  the  defendants  under  sect.  3  of 
the  Directors'  Liability  Act  1890;  and,  aa  regard* 
the  omission  to  specify  the  dates  and  names  of  the 
parties  to  the  contracts,  that,  the  contracts  being 
material  to  be  known,  the  prospectus  was  to  bo 
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deemed  to  be  fraudulent  on  the  part  of  tbe 
defendant*  within  the  meaning  of  aect.  38  of  tbe 
Companies  Act  1867,  and  that  the  plaintiffs  were 

■  entitled  to  damages  accordingly.  (Do  la  Cour  r. 
Clinton;  Trechmann  r.  Calthorpe.)  615 

Registration  of  transfer  of  shares — Unreasonable 
delay— Reconstruct  ion  of  company— Date  on 
which  transfer  to  bo  treated  as  registered. — The 
court  has  power  under  sect.  35  of  the  Companies 
Act  1862  to  rectify  the  register  of  members  after 
the  liquidaticn  of  the  company  has  commenced ; 
and  such  power  is  not  limited  by  aect.  08  to 
rectification  for  the  purpose  of  settling  the  list  of 
contributories.  Where  there  had  been  unneces- 
sary delay  in  registering  a  transfer  of  shares,  and 
in  consequence  it  had  not  been  registered  when 
the  company  went  into  voluntary  liquidation  for 
the  purpose  of  reconstruction  under  sect.  161  of 
the   Companies  Act   1862,   the  court,   on  the 

•  application  of  the  transferee,  ordered  the  transfer 
to  be  registered  as  of  a  date  prior  to  the  winding- 
up,  which  rendered  valid  a  notice  of  dissent  given 
by  the  transferee  under  sect.  161  after  the  date  on 
which  the  transfer  ought  to  have  been,  but  was 
not,  registered.    {lie  Susses  Brick  Company.)   ...  426 

Shares— Call*—  Forfeiture  for  nonpayment  of  call* — 
8alc — Certificate — Liability  of  purchaser  — Certain 
shares  of  the  value  of  5*.  each  were  issued  by  the 
respondent  company.  The  sum  of  3  <  4</.  each  was 
paid  up  upon  them,  and  a  further  call  of  Is.  8d. 
was  made,  but  not  paid  by  the  holder.  Tho 
shares  were  thereupon  forfeited,  and  sold  by  tho 
respondenta  to  the  appellant  company,  and  by  the 
certificate  it  was  stated  that  they  were  fis.  shares 
on  which  3<  4-7  was  paid  up,  and  the  remaining 
Is.  Sd.  had  been  called  up  and  was  payable  by  tho 
former  holder.  It  was  further  stated  that  the 
purchasers  were  "  to  bo  deemed  to  be  bolder*  of 
tho  said  shares  discharged  from  all  calls  due  prior 
to  the  date  hereof."  Subsequently  another  call 
was  made  on  the  shares.  Held,  that  tbe  appel- 
lants were  liable  to  pay  this  call.  (New  Dalkis 
Eersteling  v.  Randt  Gold  Mining  Company 
Limi  tcd>)    •  ■  •  Ma    •*•    *•■    •■•    >••    ■••    •■•  404 

Transfer  —  Address  of  transferor  not  appearing 
—Number  of  share  not  stated— Refusal  of  com- 
pany to  register.— Where  by  a  clause  of  the  arti- 
cles of  association  of  a  company  every  member 
may  transfer  all  or  any  of  his  shares,  but  every 
transfer  must  be  in  writing  and  in  the  usual  com- 
mon form,  the  fact  that  the  deed  of  transfer  of  a 
member  of  the  company  who  is  selling  his  only 
share  docs  not  set  out  the  address  of  the  transferor 
or  tho  number  of  the  share  is  not  sufficient  ground 
for  the  company  to  refuse  to  register  tbe  transfer 
on  tbe  ground  of  irregularity.  {lie  Lctheby  and 
Christopher  Limited ;  Jones'  case.)  774 

WixDi.va-cp. 

Petition— Taxation— Copies  of  evidence— Costa  of 
contributories  successfully  opposing.— Upon  a 
winding-up  petition,  where  charges  of  fraud  were 
brought  against  director  contributories,  the 
common  order  as  to  costs  was  made  in  dismissing 
the  petition.  The  contributories  who  had  success- 
fully opposed  claimed  that  they  were  entitled  to 
recover  from  tho  petitioner  the  costs  of  taking 
copies  of  the  evidence  filed  by  him,  and  objected 
to  the  registrar's  disallowance  of  them.  Held, 
that,  unless  a  special  order  as  to  costs  were  made 
at  the  hearing,  contributories  appearing  to 
opposo  were  not  entitled  to  such  costs.  {Jit  Ibo 
Investment  Trust  Limited.)   373 

Proof  of  debt  —  Amendment  —  Solicitor  —  Lien  — 
Omission  to  value  security — "  Inadvertence." — The 
solicitor  of  a  company  in  liquidation  had  a  claim 
against  it  for  costs,  and  claimed  a  lien  for  them  on 
certain  documents  in  his  possession.  He  sent  in 
a  proof  for  the  costs  in  the  winding-up,  stating 
he  held  no  security  for  the  debt,  and  voted  at  a 
meeting  of  the  creditors  in  respect  of  the  whole 
debt.  He  afterwards  acted  for  the  liquidator  in 
completing  tho  sale  of  the  company's  property, 
and  on  completion  received  the  purchase  money 
and  banded  over  the  title  deeds  to  the  purchaser, 


without  any  express  bargain  with  the  liquidator 
that  he  thould  retain  the  benefit  of  the  lien.  He 
then  claimed  to  retain  the  debt  out  of  the  purchase 
money,  and  applied  for  liberty  to  amend  the  proof 
by  stating  the  security  and  the  estimated  value  of 
it,  or,  in  the  alternative,  to  withdraw  the  proof 
and  rely  on  the  security  for  payment.  Ib 
appeared  that  the  proof  was  made  out  by  a  clerk 
who  was  unaware  of  tbe  existence  of  tbe  lien,  and 
that  the  solicitor,  being  told  by  tho  clerk  that  the 
proof  was  in  order,  signed  and  swore  it,  the 
statement  in  it  that  he  held  no  security  for  tho 
debt  having  escaped  his  attention.  Held,  that 
under  the  circumstances  leave  ought  not  to  be 
given  to  amend  or  withdraw  the  proof,  as,  even 
if  "inadvertence"  wa»  proved,  in  the  interval 
between  the  carrying  in  of  the  proof  and  the 
application  for  leave  to  amend,  the  position  of  all 
parties,  and  of  the  liquidator  in  particular,  had 
been  altered.  {Re  Safety  Explosives  Limited.)  ...  331 
Summons  taken  out  by  liquidator  for  alleged  mis- 
feasance by  directors—Security  for  costs  of 
application — Practice. — The  court  has  no  jurisdic- 
tion to  require  the  liquidator  of  a  company  which 
is  in  course  of  being  wound-up  to  give  security 
for  the  costs  of  an  application  against  directors 
of  the  company  for  misfeasance  under  sect.  10  of 
the  Companies  (Winding-up)  Act  1B90-  But  an 
order  for  payment  of  costs  by  the  liquidator 
personally  will  be  made  in  a  proper  case.  {lie 
Strand  Wood  Company  Limited.)    800) 

COMPENSATION. 

Leasehold. — Subsequent  acquisition  of  freehold — 
— Assignment  of  claim  for  damage — No  notice  to 
treat — Assignment  of  tort. — A  freeholder  and  £ 
leaseholder  had  notices  to  treat  served  upon  them 
by  a  railway  company  in  respect  of  their  interests. 
Tuo  freeholder  then  agreed  to  give  the  leaseholder 
a  new  lease,  and  subsequently  received  compensa- 
tion from  the  railway  company  in  settlement  of 
all  claims  under  the  notice  to  treat,  except  claims, 
for  damage  by  subsidence.  The  freeholder  thea 
sold  tho  freehold  to  the  leaseholder.  During  the 
new  lease  and  after  the  acquisition  of  the  freehold, 
structural  damage  was  caused  to  tbe  premises  and. 
to,  the  stock  and  the  trade.  Held,  that  the 
original  leaseholder  was  only  entitled  to  compensa- 
tion in  respect  of  such  damage,  if  any,  as  occurred, 
under  the  original  lease  in  respect  of  which  the 
notice  to  treat  was  served.  The  acceptance  by  the  , 
sub-lessee  of  a  new  sub-lease  and  the  implied 
surrender  of  the  original  one  after  the  notice  to 
treat  has  been  served  in  respect  of  the  interest  in 
the  original  sub-lease,  the  damage  having  been, 
done  during  the  continuance  of  the  original  sub- 
lease, does  not  preclude  the  sub-lessee  from  recover- 
ing compensation.  A  claim  for  compensation 
under  sect.  68  of  the  Lands  Clauses  Act  1845  is  in 
the  nature  of  a  claim  for  damage*  for  a  wrong, 
and  a*  such  is  not  a  legal  thote  in  netion  withm 
sect.  25  of  the  Judicature  Act  1875  so  that  the 
assignee  can  sue  in  her  own  name.  (Dawson  r. 
Great  Northern  and  City  Railway  Company.)     ...  20 

Right  to  supply  refreshment*  in  a  theatre — Use  of 
cellar* — Right  to  let  spaces  for  advertisements — 
Licence — "Interest  in  land."— The  lessees  of  a 
theatre  by  a  written  agreement  granted  to  a 
refreshment  contractor  at  a  fixed  weekly  rental, 
for  the  term  of  the  lease  of  the  theatre,  the  free 
and  exclusivo  right  to  sell  refreshment*  tbcre,  with 
the  necessary  use  of  the  refreshment-rooms,  bars, 
cloakrooms,  and  cellars  of  the  theatre,  together 
with  the  right,  during  the  usual  hours,  of  free 
access  thereto  a*  might  be  necessary  and  usuaL 
and  proper  for  the  purpose  of  exercising  tho 
rights  thus  granted,  and  also  the  sole  and 
exclusive  privilege  during  the  term  of  advertising 
and  letting  spaces  for  advertisements  in  the 
refreshment  and  cloak  rooms.  Held,  that  the 
agreement  did  not  create  any  "  interest  in  land  " 
within  tho  meaning  of  sect.  68  of  the  Lands 
Clause*  Consolidation  Act  1845.  se  as  to  entitle 
the  refreshment  contractor  to  compensation  on, 
the  theatre  being  taken  over  under  the  Act. 
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CONFLICT  OF  LAWS. 
Scotch  contract  of  marriage — Husband  domiciled  in 
England — Wife  domiciled  in  Scotland — Trustees 
subject  to  English  courts — Settlement  of  wife's 
property — Real  estate  in  Scotland — Life  interest 
of  husband — Alimentary  clause — Provision  against 
alienation — Charges  created — 'Validity. — A  con- 
tract executed  in  Scotland  in  Scotch  form  on  the 
marriage  in  Scotland  of  a  domiciled  English- 
man with  a  domiciled  Scotchwoman,  whereby 
certain  Scotch  heritable  bonds,  the  property  of 
the  wife— which  according  to  the  law  of  Scotland 
are  regarded  as  immovables— were  {inter  alia) 
settled,  was  held  to  be  subject  to  Scotch  law,  and 
the  husband  was  held  to  bo  entitled  to  such 
interest  only  thereunder  aa  the  courts  in  Scotland 
would  declare  him  emitted  to,  and  that  he  was 
therefore  entitled  to  the  whole  income  of  the 
settled  property  during  his  life  free  from  the 
claims  of  any  assignees  or  incumbrancers,  but 
without  prejudice  to  the  rights  (if  any)  of  his 
alimentary  creditors,  and  without  prejudice  to  any 
prior  payment  in  respect  of  a  certain  policy  of 
insurance  on  his  life.  So  held  by  Williams  and 
Coxens-Hardy  I.  .1.1  (dittentitnte  Stirling.  L.J.). 
■It-  Fitzgeraid;  Surman  r.  Fitzgerald.)  266 

CONTRACT. 

Contract  made  in  France — Duress  and  undue  influ- 
ence— Agreement  not  to  prosecute — Contract  not 
invalid  in  France — Validity  of  contract  in  England. 
— The  courts  of  this  country  will  not  enforce  a 
contract  made  in  a  foreign  civilised  country 
between  persons  domiciled  in  that  country,  if  it 
has  been  obtained  by  coercion,  whether  moral  or 
even  though  the  contract  is  valid  and 
le  by  the  law  of  the  country  in  which  it 

(Kaufman  r.  Gerson.)  

Implied  condition— Contract  to  pay  bonus  to 
tomers  for  four  years— Sale  of  bus 
contract  to  continue  to  c/rry  on  busi 
of  contract.— In  consideration  of  a  promise  by  the 
defendant,  a  retail  tobacconist,  not  to  sign  any 
agreement  with  any  company  or  firm  which  would 
prevent  him  from  buying  or  selling  the  goods  of 
the  plaintiffs,  and  to  continue  to  buy  and  sell  the 
plaintiffs'  goodv  the  plaintiffs  agreed  that  tho 
defendant  should  for  four  years  ahare  in  a  dis- 
tribution by  them  of  an  annual  bonus  among  such 
of  their  customers  as  should  purchase  direct  from 
them,  the  distribution  to  be  made  according  to  the 
i  for  the  year.  In  pursuance  of  tho 
t.  the  defendant  bought  goods  from  the 
stiffs;  but  the  plaintiffs,  before  the  expiration 
of  on«  year,  sold  their  business  and  went  into 
liquidation.  Held,  that  it  was  an  implied  term  of 
the  contract  that  the  plaintiffs  would  not  dis- 
continue to  carry  on  business  during  the  term  of 
four  years,  so  as  to  prevent  the  defendant  from 
earning  his  share  of  the  bonus,  and  that  the 
defendant  was  entitled  to  damages  for  breach  of 
the  contract.  (Ogdens  Limited  r.  Nelson ;  Ogdena 
Limited  p.  Telford.)  656 

Impossibility  of  performance — Money  paid  by  one 
party — Right  to  recover  back — Money  due  and 
payable  before  contract  became  impossible — Right 
to  recover. — The  defendants  agreed  to  give  the 
plaintiff  the  use  of  a  room  to  view  tho  intended 
Coronation  procession  on  tho  26th  June  1902  for 
the  sum  of  141/.,  which  was  payable  upon  the 
making  of  the  contract,  and  on  the  20th  June  the 
plaintiff  paid  100/.  on  account.  The  intended 
procession  being  subsequently  abandoned,  the 
plaintiff  claimed  repayment  of  the  100/.  as  having 
bt  on  paid  upon  a  consideration  which  had  wholly 
failed,  and  the  defendants  claimed  pavment  of 
tho  balance  of  41/.  Held,  that  the  defendant* 
were  entitled  to  recover  the  unpaid  balance  which 
was  payable  before  the  procession  was  aban- 
doned. Held,  also,  that  the  plaintiff  could  not 
recover  back  the  100/.  which  he  had  paid. 
».  Webster  and  Girling  ) 
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Performance  rendered  impossible — No  default  by 
either  party — Money  payable  before  performance 
became  impossible — Right  to  recover — Construc- 
tion of  contract — Cheque  given,  but  payment 
stopped. — It  was  agreed  between  the  plaintiff  and 
the  defendants  that  the  plaintiff  should  provido 
the  refreshments  for  a  steamer  which  the  defen- 
dants had  hired  to  carry  passengers  to  the  naval 
review  which  was  arranged  to  take  place  on  the 
28th  June  1902  in  connection  with  the  Coronation 
of  the  King.  The  contract  provided  that  SOW. 
should  be  paid  to  the  plaint ilt  on  account  of  the 
refreshments  on  the  23rd  June;  and  the  defen- 
dants stipulated  that  "in  the  event  of  the 
cancellation  of  the  review  before  any  expense  is 
incurred  by  the  contractor  there  shall  be  no 
liability  on  our  side."  On  the  23rd  June  the 
defendants  sent  a  cheque  for  300/.  to  the  plaintiff. 
On  tho  24th  Juno  the  review  was  cancelled  owing 
to  the  illness  of  the  King,  and  tho  defendants 
stopped  payment  of  the  cheque.  The  plaintiff 
had  incurred  only  a  small  amount  of  expense. 
The  plaintiff  brought  this  action  to  recover  the 
amount  of  the  cheque.  Held,  that  the  truo 
construction  of  the  contract  was  that,  in  the 
event  of  the  review  being  cancelled,  the  defen- 
dant* were  to  be  liable  only  for  the  expenses 
incurred  by  the  plaintiff,  and  that  the  plaintiff 
was  not  entitled  to  recover  the  sum  of  SOW. 
(Elliott  v.  Crutculcy  and  another.)   497, 

(Sc-j  Statute  of  Frauds— Vendor  and  Purchaser.) 

COPYHOLD. 

Fine — Colourable  admittance — Customary  tenant — 
Right  of  lord  to  have  admittance  cancelled. — By 
the  custom  of  the  manor  of  K.  a  person  not 
already  a  customary  tenant  taking  any  estate  aa 
a  purchaser  by  surrender  or  otherwise  has  to  pay 
an  arbitrary  tine  to  the  lord,  but  a  customary 
tenant  purchasing  other  customary  lands  pay  a 
only  two  years'  quit  rent  of  the  purchase.  S.,  who 
was  not  a  customary  tenant,  having  agreed  to 
purchase  certain  property  within  the  manor, 
agreed  with  L.  to  purchase  of  him  a  cottage 
within  the  manor  for  100/.,  8.  agreeing  to  pay 
all  expenses  in  connection  with  the  transfer,  to 
reconvey  the  cottage  within  three  months  for  7W., 
and  to  allow  L.  to  collect  and  retain  the  rent  of 
such  cottage,  L.  to  pay  all  outgoings.  If  S. 
desired  to  retain  the  cottage  he  was  to  pay  80/. 
more.  8.  was  duly  admitted  to  tho  cottage,  and 
paid  an  arbitrary  fine  in  respect  thereof  to  the 
lord-  Ha  then  applied  and  was  admitted  to  the 
certain  other  property,  paying  a  sum  of  6rf.  aa 
quit  rent  only.  Held,  that,  as  the  transaction 
with  regard  to  the  cottage  was  a  colourable  ono 
(though  not  fraudulent),  the  lord  of  the  manor 
was  entitled  to  an  arbitrary  fine  in  respect  of  tho 
property  a*  if  8.  had  not  been  admitted  to  the 
cottage.    (Attorney-General    v.    Sandover  and 

Long.)    ...     ...     ...     ...     ...     ...     ...     ...  Ml 

COST8. 

Administration — Priority — Administrator's  costs — Ret 
judicata. — Where  in  an  administration  action  an 
order  made  on  further  consideration  has  directed 
the  payment  of  the  costs  of  all  parties  out  of  a 
fund  which  subsequently  proves  insufficient  to  pay 
the  costs  in  full,  the  administrators  are  entitled  to 
have  tho  whole  of  their  costs  paid  in  priority  to 
the  other  parties.  The  order  having  been  silent 
as  to  the  priorities  of  the  parties  inttr  te  must  be 
assumed  to  have  directed  payment  according  to 
the  strict  rights  of  the  parties.    (Re  Grimth; 

Jones   r.   Owen.)        •  *•  •••      *..      a..      ...      ...      ...  WW 

Interest— Action  dismissed  with  costs— Payment  of 
costs  and  interest — Order  reversed  by  Court  of 
Appeal — Return  of  costs  and  interest — Order  of 
Court  of  Appeal  reversed  by  House  of  Lords — 
Second  return  of  costs  and  interest — Right  to 
further  interest — On  the  22nd  Juno  1901  the 
plaintiff's  action  was  dismissed  by  Joyce,  J.  with 
costs;  and  on  the  26th  March  1902  the  plaintiff 
accordingly  paid  the  defendant*'  costs,  together 
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with  interest  thereon.  On  the  11th  July  1902  the 
Court  of  Appeal  reversed  the  order  of  Joyce,  J. ; 
and  ou  the  21st  July  1002  the  defendant!  repaid 
to  the  plaintiff  the  costa  and  interest.  On  the 
9th  Nov.  1903  the  House  of  Lords  reversed  the 
order  of  the  Court  of  Appeal  and  restored  the 
order  of  Joyce,  J.  The  plaintiff  returned  the  coats 
and  interest  to  the  defendants.  Held,  that  the 
defendants  were  also  entitled  to  interest  on  the 
costs  as  from  the  21st  July  1902.  (Ash  worth  v. 
English  Card  Clothing  Company  Limited,  No.  2.)  263 

Reference-  to  master  under  Order  XIV. — High 
Court  scale. — Where  an  action  is  brought  in  the 
High  Court  and  an  application  is  made  under 
Order  XIV.,  and  the  action  is  referred  to  a  master 
under  rule  7  of  that  order,  if  the  plaintiff  recovers 
more  than  20/.,  but  less  than  60/.,  he  can  only 
recover  County  Court  costs  of  action,  but,  so  far 
aa  the  costs  of  the  reference  are  concerned,  the 
master  is  to  be  deemed  an  arbitrator,  and  he  has 
tho  same  discretion  as  to  cosU,  including  the 
power  to  certify  for  High  Court  costs  of  the 
reference,  as  an  arbitrator  has.  A  master  has  no 
power  to  extend  the  twenty-one  days  allowed  for 
obtaining  judgment  under  Order  XIV.  with  High 
Court  costs,  as  by  sect.  116  of  the  Countv  Courts 
Act  1888  that  power  is  only  given  to  a  judge  of 
the  High  Court.  (Haycocks  Limited  r.  Mul- 
holland.)    88 

Taxat'on— Costa  after  threat  of  proceedings— A 
letter  threatening  an  action  was  written  by  the 

Saiutiff's  solicitors  on  the  3rd  March  1903.  The 
ifendant  on  the  20th  March  1903  obtained  a 
transcript  of  the  speeches,  evidence,  and  judgment 
of  actions  against  other  defendants  in  which  the 
fraud,  to  which  it  was  alleged  the  defendant  was 
a  party,  was  disclosed.  The  writ  was  issued  on 
the  16th  April  1903.  The  action  was  dismissed 
for  want  of  prosecution.  The  taxing  master  hod 
allowed  the  costs  of  the  transcript.  Held,  that  the 
matter  must  be  referred  back  to  the  master,  with 
a  direction  to  allow  only  the  costs  of  so  much  of 
the  transcript  of  the  evidence  and  judgment  aa 
related  to  the  question  whether  the  defendant  was 
or  was  not  party  or  privy  to  the  fraud  disclosed 
in  the  former  actions.  (Bright's  Trustee  r.  Sellar.)  156 
Taxation— Inspection  of  machinery  bv  arrangement 
between  parties  and  without  order  of  court- 
Discretion  of  taxing  master— Where  for  tho 
purposes  of  an  action  there  has  been  an  inspection 
of  machinery  by  arrangement  between  the  parties 
and  without  an  order  of  the  court  being  obtained 
thereto,  the  taxing  master  is  not  debarred  by 
Order  L.,  r.  3,  of  the  Rules  of  the  Supreme  Court 
from  allowing  the  costs  of  such  inspection.  (Ash- 
worth  r.  English  Card  Clothing  Ccmpauv  Limited, 
No.  l.)   ...  262 

(See  Arbitration — County   Court— Practicf.— 
Solicitor.) 

COUNTY  COURT. 
Costs — Remitted  action— Payment  into  court  under 
Order  XIV.  of  part  of  claim  as  condition  of  leave 
to  defend— Trial  in  Countv  Court— Judgment  for 
defendant  for  balance  with  costs — Scale  of  costs 
applicable. — In  an  action  of  contract  brought  in 
the  High  Court  for  71/.  an  order  was  made  under 
Order  XIV.  that  on  the  defendants  paying  into 
court  23/.  they  should  have  liberty  to  defend  the 
action,  otherwise  judgment  for  that  amount  and 
costs,  with  liberty  to  the  defendants  to  defend  as 
to  the  residue.  The  defendants  paid  the  23/.  into 
court,  and  tho  action  was  remitted  to  a  County 
Court  under  sect.  65  of  the  County  Courts  Act 
1888.  After  the  action  was  so  remitted,  and  more 
than  five  clear  davs  before  the  day  fixed  for  tho 
hearing,  tho  defendants  gave  tho  plaintiffs  notice 
that  they  were  willing  to  consent  to  judgment  for 
the  23/.  in  court  with  costs.  At  the  trial  tho 
County  Court  judge  gave  judgment  for  the  defen- 
dants for  the  residue  of  the  claim,  with  costs  after 
payment  into  court,  the  plaintiffs  to  have  the 
money  in  court  and  costs  up  to  payment  in,  which 
were  paid  by  the  defendants.  Upon  taxation  of 
tho  defendants'  costs:  Held,  (1)  that  the  defen- 
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dants  were  entitled  to  costs,  and  (2)  that  they  were 
entitled  to  have  their  costa  taxed  under  scale  C 
— that  is,  the  scale  applicable  where  the  sum 
recovered  exceeds  60/.  (Aston  Tube  Works 
Limited  r.  Dumbell  and  another.)  315 

Cross-judgments — Separate  actions — Payment  of 
judgment  debt  into  court — Right  to  act  off  smaller 
judgment  debt — Solicitor's  lien  for  costa — Right 
to  enforce  lien  against  whole  sum  in  court. — By 
aect.  150  of  the  County  Courts  Act  1888  it  is 
provided:  "If  there  shall  be  cross-judgments 
between  the  parties,  execution  shall  be  taken  out 
by  that  party  only  who  shall  have  obtained 
judgment  for  the  larger  sum,  and  for  so  much 
only  as  shall  remain  after  deducting  the  smaller 
sum,  and  satisfaction  for  the  remainder  shall  be 
entered,  as  well  as  satisfaction  ou  the  judgment 
for  the  smaller  sum :  and  if  both  sums  shall  be 
equal,  satisfaction  shall  be  entered  upon  both 
judgments."  Held,  that  this  section  applies  where 
cross-judgments  are  obtained  by  the  parties  in 
separate  actions,  and  not  merely  where  the  cross- 
judgments  are  obtained  in  a  claim  and  counter- 
claim in  the  same  action;  and  also  where  tho 
party  against  whom  judgment  has  been  obtained 
for  the  larger  sum  has  paid  that  sum  into  court 
without  waiting  for  execution  to  be  taken  out. 
but  the  party  against  whom  judgment  has  been 
obtained  for  tho  smaller  sum  has  not  paid  that 
sum  into  court;  and  that  before  the  party  in 
whose  favour  the  larger  sum  has  been  paid  into 
court  can  have  that  sum  paid  out  to  him,  the 
other  party  is  entitled  to  have  deducted  from  it 
the  smaller  sum  for  which  he  has  obtained  judg- 
ment, although  that  sum  has  not  been  paid  into 
court,  notwithstanding  that  the  solicitor  of  tho 
party  in  whose  favour  the  judgment  for  the 
larger  sum  has  been  obtained  has  a  lien  for  his 
costa  upon  the  whole  sum  in  court,  as  in  such 
case  the  solicitor's  lien  for  his  costs  extends  not 
to  the  whole  sum  in  court,  but  to  the  balance 
only.    (Ward  r.  Haddrill.)  232 

Jurisdiction— Specific  performance — Sale  of  equity 
of  redemption— Purchase  money  less  than  500/  — 
Value  of  property  exceeding  600/. — Sect.  67,  tub- 
sect.  4,  of  the  County  Courts  Act  1888  gives  the 
County  Court  jurisdiction  in  actions  for  specific 
performance  of  any  agreement  for  tho  sale  or 
purchase  of  any  property  where  the  purchase 
money  does  not  exceed  500/.  Held,  that  under 
th;.a  sub-section  the  County  Court  has  jurisdiction 
to  hear  an  action  for  specific  performance  of  an 
agreement  for  the  sale  of  an  equity  of  redemp- 
tion in  any  property  where  the  actual  purchase 
money  agreed  to  bo  paid  for  such  equity  of 
redemption  does  not  exceed  500/.,  although  the 
property  itself  may  be  of  a  value  exceeding  500/.. 
or  may  bo  subject  to  a  charge  exceeding  500/.,  the 
test  of  tho  jurisdiction  in  such  cases  being,  not 
the  value  of  tho  property  or  the  amount  of  the 
charge,  but  the  actual  amount  of  the  purchase 
money  to  be  paid.  (Rex  t>.  Judge  of  the  Birming- 
ham County  Court  and  another;  Ex  parte 
Kogcrs.)      ...    ...  614 

COVENANT. 
Restrictive  —  Loss  of  deeds  —  Defective  copy  — 
Indemnity — Deed  found — Breach  of  covenant 
contaiued  in  lost  deed — Action — Costs — Liability 
under  indemnity — Natural  and  proximate  result 
of  difference  in  deeds. — Certain  lands  were  subject 
to  a  building  scheme,  the  provisions  of  which  were 
contained  in  a  deed  of  1854.  The  purchaser  of  a 
plot  was  informed  by  the  vendor  in  good  faith 
that  the  original  deed  was  lost  or  destroyed,  and 
what  purported  to  be  a  true  copy  was  produced. 
This  copy  subsequently  proved  to  be  defective. 
An  action  was  brought  by  an  adjoining  owner  to 
restrain  the  purchaser  from  erecting  or  allowing 
to  remain  upon  his  laud  certain  buildings  which 
contravened  the  provision  as  to  a  building  line  in 
the  deed  of  1854.  The  property  in  respect  of 
which  he  was  entitled  to  sue  had  certain  erections 
upon  it  contravening  another  building  stipulation, 
which  provided  that  no  erection  should  be  built 
within  4ft.  of  a  boundary  fence.    At  the  trial  of 
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the  action  it  was  held  that  the  defendant  was 
affected  with  notice  of  the  building  stipulations, 
and  that  the  plaint  ff  had  only  committed  a  trivial 
breach  of  a  trivial  covenant,  and  that  such  a  breach 
did  not  disentitle  the  plaintiff  from  having  the  build- 
ing stipulations  strictly  enforced,  and  judgment  was 
given  for  the  plaintiff  with  costs,  the  defendant 
being  directed  to  remove  certain  buildings  erected 
by  him  on  the  land.   The  third  party  to  the 
action  had  sold  the  property  to  the  defendant, 
and  upon  such  sale  had  written  a  letter  agreeing 
to  indemnify  the  defendant,  as  purchaser,  against 
all  "  costs,  damages,  and  expenses "  which  the 
defendant  might  suffer  or  incur  "  by  reason  of  the 
building  stipulations  and  conditions  being  other 
than  those  set  out  in  the  copy."    Held,  that  the 
third  party  was  liable  to  pay  the  defendant  the 
difference  in  the  value  of  the  plot  in  consequence 
of  the  amount  of  land  available  for  building  under 
the  provisions  of  the  deed  of  1854  being  less  than 
under  the  supposed  copy ;  and  also  of  the  defence 
that  the  plaintiff  was  disentitled  to  sue  in  conse- 
quence of  bis  having  broken  one  of  the  covenants. 
Held,  also,  that  the  defendant,  having  had  actual 
notice  of  the  provisions  of  the  deed  of  1854  before 
he  commenced  to  build,  tho  th;rd  party  was  not 
liable  for  the  cost  of  building  or  removing  the 
buildings.    Held,  also,  that  the  defendant  was 
not  entitled  to  recover  from  the  third  party  the 
costs  of  the  plaintiff  incurred  in  the  action  and 
paid  by  the  defendant,  or  the  defendant's  own 
costs  so  far  as  they  related  to  the  following 
defences  set  up  by  the  defendant — viz.,  a  denial 
that  the  provisions  of  the  deed  of  1854  applied  to 
the  plot  purchased  by  him  or  that  he  had  notice 
of  such  provisions;  that  the  liquidator  of  the 
company  formerly  owning  the  laud  to  which  the 
deed  of  1854  applied  had,  under  a  power  given 
by  that  deed  to  the  "  vendors,  their  heirs  or 
assigns,"  by  an  agreement  in  writing,  approved  of 
by  the  court,  released  or  waived  the  covenant 
which  it  was  alleged  had  been  broken ;  that  no 
building  scheme  was  contained  in  the  deed  of 
1854,  and  if  there  was  it  had  come  to  an  end  by 
mutual  consent  of  the  various  purchasers  of  the 
land    comprised    in    it.    (Hooper    r.    Bromet ; 
Raphael,  Third  Party.)   234 

Sale  of  medical  practice — Covenant  not  to  set  up  in 
practice  within  certain  distance — Residence  beyond 
distance— Attending  former  patients  within 
distance.— Where  on  the  sale  of  a  medical  practice 
tho  vendor  covenants  not  to  "  set  up  in  practice  " 
within  the  distance  of  two  miles  from  the  house  at 
which  he  carried  on  the  practice  sold,  he  does  not 
commit  a  breach  of  that  covenant  by  attending 
at  their  request  for  remuneration  two  or  three  of 
his  former  patients  within  that  distance,  though  it 
is  not  essential  to  the  breach  of  such  a  covenant 
that  the  vendor  should  reside  within  the  pro- 
hibited area;  ho  may  reside  beyond  tho  distance 
and  yet  commit  a  breach  of  the  covenant  by  acts 

done  within  it.    (Robertson  v.  Buchanan.)   390 

(Sec  Landlobd  and  Tenant— SoLicrroB.) 

CRIMINAL  LAW. 
Bankruptcy— Fraudulent  debtor— Absconding  with 
property— Debtor's  property— Deed  of  assignment 
—Revocable  deed  — Property  of  an  assignor  does 
not  become  tho  property  of  the  trustee  under  a 
deed  of  assignment  for  the  benefit  of  creditors 
until  it  has  come  into  the  possession  of  the  trustee. 
J.  H.  executed  a  deed  of  assignment  whereby  he 
assigned  all  hisproperty  to  W.  B.  as  trustee  for 
his  creditors.  The  deed  was  duly  registered  as  a 
deed  of  assignment,  but  was  not  disclosed  to  tho 
creditors.  Immediately  after  the  execution  of  tho 
deed  J.  if  having,  without  the  knowledge  of  tho 
trustee,  collected  certain  debts  due  to  him, 
absconded  with  part  of  the  proceeds  of  his 
collection,  and  left  England.  He  was  thereupon 
adjudicated  a  bankrupt,  and  subsequently  in- 
dicted, under  sect.  12  of  the  Debtors  Act  1869,  for 
having  quitted  England  and  taken  with  him  part 
of  his  property  which  should  have  been  divided 
amongst  his  creditors.   Held,  that  the  money  with 
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which  J.  H.  absconded,  having  never  come  into 
the  possession  of  the  trustee,  was  not  the  pro- 
perty of  the  trustee,  but  remained  the  property 
of  J.  H.,  and  that  J.  H.  waa  therefore  properly 
convicted  under  sect.  12  of  the  Debtors  Act  1869. 
(Rex  r.  Humphris.)  555 

CUSTOM. 

Sale  of  goods— Right  to  reject — Custom  limiting 
right — Validity — Custom  incorporated  in  contracts 
— Powers  of  trade  arbitrators. — By  a  custom  a 
buyer  of  barley  was  not  entitled  to  reject  for 
difference  or  variation  in  quality  unless  the  saino 
was  excessive  or  unreasonable  and  was  so  found 
by  arbitration  under  the  contract.  Held,  that  the 
custom  was  good.  Srmblr,  that  where  a  custom 
applicable  to  contracts  m  a  certain  trade  comes  to 
be  incorporated  as  an  express  term  in  the  con- 
tract* of  that  trade,  the  proper  inference  to  bo 
drawn  is  that  it  destroys  that  custom  as  a  custom. 
Apart  from  custom  or  contract,  an  arbitrator  has 
no  jurisdiction  to  award  a  money  compensation 
instead  of  rejection,  where  such  right  to  reject 
exists.  (Walkers,  Winser,  and  Co.  Shaw,  Son, 
and  Co.)     ...  454 

DAMAGES. 

Measure  of — Sale  of  goods — Disclaimer  of  responsi- 
bility for  bad  workmanship — Costs  of  action  by 
sub-vendee  against  purchaser  reasonably  defended. 
—The  plaintiffs  having  undertaken  the  repairs  of  a 
st«anunip  for  the  owners,  employed  the  defen- 
dants, an  engineering  company,  to  construct  a 
new  crank  shaft.    The  defendants  agreed  to  do 
so,  upon  the  terms  of  their  not  being  responsible 
for  failure  of  material  or  workmanship  beyond 
the  replacement  of  faulty  work  supplied  by  them. 
In  an  action  by  the  plaintiffs  against  the  ship- 
owners to  recover  the  price  of  the  shaft  which 
had  been  supplied  by  the  defendants,  the  ship- 
owners counter-claimed  for  damages  for  breach 
of  contract  in  consequence  of  tho  shaft  having 
broken  down  on  a  voyage.    The  plaintiffs,  after 
communicating  with  the  defendants,  who  there- 
upon repudiated  all  responsibility,  defended  the 
counter-claim.   Tho    shipowners    succeeded  on 
their  counter-claim,  the  shaft  being  found  to  have 
been  of  faulty  workmanship.    In  an  action  by 
the  plaintiffs  to  recover  from  the  defendants  the 
costs  of  the  shipowners'  counter-claim,  as  damage's 
resulting  from  the  defendants'  breach  of  contract  s 
Held,  that  the  terms  on  which  the  defendants  had 
supplied  tho  shaft  did  not  relieve  them  from 
paying  these  costs;  and  that  the  plaintiffs  were 
entitled  to  recover  the  costs  of  the  counter-claim 
except  so  far  as  they  were  increased  by  any  issue 
other  than  the  faultiness  of  the  mstcrial  or  work- 
manship of  the  shaft.    (Prince  of  Wales  Dry  Dock 
Company  (Swansea)  Limited  i   Fownes  Forge  and 
Engineering  Company  Limited.)  527 

DENTISTRY. 
Unregistered  person — Supply  of  false  teeth— Fitting 
set  in  patient's  mouth — Right  to  recover  fee — 
•'  Dental  operation,  dental  attendance  or  advice." 
— A  person  who  was  carrying  on  the  practice  of  a 
dentist,  but  who  was  not  registered  under  tho 
Dentists  Act  1878,  made  for  the  defendant  and 
tilted  to  the  defendant's  mouth  a  set  of  falso 
teeth  which  were  taken  by  the  defendant  and 
kept  and  used  by  him.  'Xhe  defendant  having 
refused  to  pay  for  the  same:  Held,  that  sect.  5 
of  the  Dentists  Act  1878,  which  prevented  au 
unregistered  person  from  recovering  any  feo  or 
charge  tor  "  tho  performance  of  any  dental 
operation,  or  for  any  dental  attendance  or  advice," 
did  not  prevent  the  unregistered  person  from 
recovering  the  price  of  the  set  of  teeth  so 
supplied,  as  distinguished  from  the  fitting  of  tho 
same.    (Hennan  and  Co.  Limited  t.  Duckworth.)...  546 

DESIGN. 

(See  Patents,  Designs,  and  Trade  Makes.) 
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DISCOVERY. 
(ik?o  Practice.) 

DIVORCE. 
(See  Husband  and  Wife.) 

DOMICIL. 

Renunciation  of  domicil  of  origin — Evidence — Burden 
of  proof. — The  onus  of  proving  that  a  domicil  has 
been  chosen  in  substitution  for  the  domicil  of 
origin  liea  upon  the  party  asserting  that  the 
domicil  of  origin  has  been  lost.  \V  ,  whose  domicil 
of  origin  was  in  America,  left  America  in  1850  and 
resided  in  Russia,  for  business  purposes,  for 
twenty  years,  visiting  England  in  the  winter  to 
avoid  the  Russian  climate.  In  1870  he  came  to 
reside  in  England,  but  up  to  1883  visited  Russia, 
yearly  for  business  purposes.  From  1883  up  to 
his  death  in  1807  he  resided  in  England.  Ho 
retained  a  large  interest,  in  property  in  America, 
and  alwaya  described  himself  aa  an  American 
citizen,  and  spoke  frequently  of  his  intention  of 
returning  to  America  to  developc  his  property  in 
that  country.  While  iu  England  he  lived  in 
various  houses  taken  on  short  leases.  His  will  was 
proved  in  England,  and  the  Crown  claimed  legacy 
duty  on  his  estate,  which  waa  very  large.  Held. 
Lord  Lindley  dissenting,  that  the  Crown  nad  failed 
to  discharge  the  onus,  which  was  upon  them,  of 
proving  that  W.  had  a  fixed  and  settled  purpose 
of  renouncing  his  domicil  of  origin,  and  that  the 
claim  for  legacy  duty  failed.  (Wiuans  and  another 
v.  Attorney-General.)    ...  ...  721 

DRAINAGE. 
(See  Metropolis—  Public  Health.) 

EASEMENT. 

Ancient  lights — Substantial  interference — Sufficient 
light  for  ordinary  purposes. — Where  the  light 
which  the  respondents  had  enjoyed  for  more  than 
twenty  years  had  been  interfered  with  by  the 
appellant's  huilding,  but  not  to  such  an  extent 
as  to  make  it  insufficient  for  ordinary  purposes  of 
inhabitancy  or  busweat :  Held,  that  they  were  not 
entitled  to  relief.  The  Prescription  Act  has  not 
in  any  way  altered  the  pre-existing  law  in  that 
respect.  (Colls  r.  Home  and  Colonial  Stores 
Limited.)   687 

Light— Implied  reservation  on  grant  by  common 
owner— Easement  of  necessity— Easement  neces- 
sary to  the  reasonable  enjoyment  of  property. 
— Hy  conveyance  dated  in  1895  the  premises  (sub- 
sequently conveyed  to  tho  plaintiff)  were  con- 
veyed by  the  defendant,  who  retained  a  messuage 
also  belonging  to  him  at  that  time  immediately 
adjoining.  A  portion  of  the  retainsd  premises 
(containing  one  window  on  the  ground  floor  and 
one  window  on  the  first  floor)  overlooked  a  yard 
forming  part  of  the  hereditaments  conveyed  in 
1895.  By  that  conveyance  the  plaintiff's  pre- 
decessor in  title  covenanted  with  the  defendant 
to  permit  him  at  all  time*  to  enter  upon  the  land 
thereby  conveyed  to  point  or  otherwise  repair 
the  buildings  erected  on  his  retained  adjoining 
land,  but  defendant  expressly  reserved  no  right  of 
light  to  his  windows.  Plaintiff  erected  a  wall  in 
her  vard  to  obstruct  tho  defendant's  windows, 
and  the  defendant  knocked  it  down,  for  the  pur- 
poso  of  asserting  an  easement  of  necessity  in 
respect  of  the  light  to  his  two  windows,  alleging 
that  there  was  no  other  means  by  which  natural 
light  could  enter  them,  and  that  the  access  of 
light  through  them  was  absolutely  necessary  for 
the  enjoyment  of  his  room  and  landing  in  which 
they  were  placed.  Held,  that  the  defendant  had 
not  shown  that  he  was  entitled  bv  right  to  an 
easement  of  necessity  in  respect  of  the  light  to 
his  windows,  but  claimed  only  an  easement  which 
wo*  necresarv  to  the  reasonable  enjoyment  of 
his  property,  "which  latter  right  not  having  been 
expressly  reserved  in  the  conveyance  of  1895,  tho 
plaintiff  was  entitled  to  build  so  as  to  obstruct 
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the  light  to  the  two  windows,  but  so  as  not  to 
trespass  on  defendant's  wall  or  to  infringe-  tho 
covenant  by  plaintiff  s  predeceifor  in  title  in  the 
conveyance  to  him  as  to  pointing  or  otherwise 
repairing  the  buildings  on  defendant's  adjoining 
land.    (Ray  r.  Hazeluine.)  703 

Ornamental  garden — Rights  thereto  of  occupiers  of 
adjoining  houses — User  by  their  families  and 
friends — Proprietary  club  owned  by  limited  lia- 
bility company— Resident  and  uon  reaideut  mem-  • 
bcrs. — By  a  deed  rights  of  user  of  an  ornamental 
garden  were  granted  to  C.  H.  B.,  his  heirs, 
executors,  administrators,  and  assigns,  and  his  or 
their  lessees  or  sublessees  or  tenants  (being  occu- 
piers for  the  time  being)  of  houses  immediately 
contiguous  or  adjoining  to  the  ornamental  in- 
cisure, and  for  his  or  their  families  or  frieudsv 
in  his  or  their  company  or  without.  A  limited 
company,  having  purchased  certain  of  the  houses 
from  C.  H.  B.  and  started  a  social  and  residential 
club  for  lady  workers,  authorised  and  allowed  its 
members  to  use  the  garden.  Held,  that,  as  the 
relation  of  the  members  to  the  club  was  that  of 
customers,  and  not  sublessees,  tenants,  or  friends, 
upon  the  true  construction  of  the  deed,  the  com- 
pany could  not  authorise  such  user.  (Keith  t. 
Twentieth  Century  Club  Limited.)   775 

Prescription — Right  of  way — Forty  years'  enjoyment 
— Two  tenemeuts  held  under  same  owner — Pre- 
scription by  one  tenant  against  another  tenant 
of  same,  owner. — A  tenant  cannot,  by  enjoyment 
for  a  period  of  forty  years,  acquire  a  prescriptive 
right  to  an  easement,  such  as  a  right  of  way, 
under  sect.  2  of  the  Prescription  Act  1832,  aa 
against  another  tenant  of  the  same  landlord, 
(kilgour  r.  Gaddcs )   604 

Right  of  way — Abandonment — Non-user — Excessivo 
user. — In  1891  certain  premises  were  conveyed  to 
M.,  together  with  a  right  of  way  over  land 
coloured  yrllow  on  the  plan  on  the  deed.  Tha 
land  coloured  yellow  was  subsequently  conveyed 
to  J.,  who  covenanted  to  permit  the  use  of  the 
right  of  way.  M.  owned  other  adjoining  premises, 
and  erected  assembly  rooms  partly  on  the  land  to 
which  there  was  a  right  of  way  and  partly  on  the? 
adjoining:  premises.  The  licensing  magistrates 
objected  to  a  gateway  opening  on  the  right  of 
way,  but  in  1892  a  wall  was  built  with  an  opening 
for  a  gateway  6ft.  9in.  wide,  this  opening  being; 
temporarily  closed  with  sliding  scaffold  ooard*. 
In  1894  the  hereditaments  formerly  belonging  to 
M.  were  told  to  P.,  together  with  the  right  of 
way,  and  in  December  of  that  year  tho  scaffold 
boards  were  removed  to  enable  building  material 
to  be  taken  along  the  right  of  way.  In  1896  a 
further  application  to  the  magistrates  to  allow 
gates  to  be  placed  at  the  gateway  was  refused, 
and  the  magistrates  insisted  on  the  gateway  being 
bricked  up.  In  1898  the  premises,  together  with 
the  right  of  way,  were  conveved  to  G.  M.  In 
1903  an  opening  waa  made  in  the  wall  and  a  gate 
4ft.  4in.  wide  placed  there,  and  materials  for  alter- 
ing the  premises  were  conveyed  along  the  right 
of  way.  The  only  access  to  the  building,  at  tho 
rear  of  the  assembly  rooms,  was  over  the  right 
of  way.  The  present  owners  of  the  land  coloured 
yellow  claimed  that  the  right  of  way  had  been 
abandoued,  or,  if  not,  as  it  was  used  to  buildinga 
not  wholly  erected  on  the  dominant  tenement, 
that  the  user  wa*  excessive.  They  brought  an 
action  against  G.  M.  and  his  mortgagees,  claiming 
to  restrain  the  use  of  the  right  of  way.  Held, 
(1)  that  there  had  been  no  abandonment  of  the 
right  of  way;  (2)  that  the  user  was  bond  fidr, 
although  a  portion  of  the  building  extended 
beyond  the  boundary'  of  the  laud  entitled  to  the 
right  of  way:  and  (3)  that  the  mortgagees  were 
not  necessary  or  proper  parties  to  the  action. 
(Harris  r.  Flower  and  Sons.)   669 

ECCLESIASTICAL  LAW. 
Immoral  habit  of  swearing  and   ribaldry.— The 
occasional  use  of  objectionable  language  by  a 
clergyman,  under  circumstances  of  great  provo- 
cation, upon  rare   occasions  extending  over  a 
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period  of  three  years:  Held,  not  to  amount  to  an 
immoral  habit  '*  of  swearing  and  ribaldry  "  within 
the  meaning  of  the  Clergy  Discipline  Act  1892. 
(Moore  r.  Bishop  of  Oxford.)   425 

Jurisdiction — Offence  against  morality — Fraud. — 
Fraud  is  an  "immoral  act"  within  sect.  2  of 
the  Clergy  Discipline  Act  1892.    (Fitxmaurice  r. 

Xlcftkctfa*)     •••  •••     •*«     ■■•   ■     mmm  21$ 

EDUCATION. 
United  district  school  board — Transfer  to  educa- 
tional authorities — Different  "  appointed  days  " — 
Adjustment  of  liabilitiea — Immediate  or  post- 
poned arbitration. — The  H.  Urban  District 
Council  is  the  local  education  authority  for  the 
H.  Urban  District.  The  1st  Juno  1903  waa  tho 
"  appointed  day "  for  the  coming  into  operation 
of  the  Educaton  Act  1902  within  the  district. 
The  corporation  of  J.  and  the  county  council  of 
D  are  respectively  the  local  education  authorities 
for  the  borough  of  J.  and  the  rural  district  of  M. 
At  the  passing  of  the  Education  Act  1902  tho  H., 
M  .  and  J.  United  District  School  Board  was  tho 
school  board  for  the  urban  district  of  H.,  the 
rural  district  of  M  .  and  the  borough  of  J.  Tho 
1st  April  1904  waa  the  appointed  day  for  the 
coming  into  operation  of  that  Act  within  the 
county  of  D.  and  the  borough  of  J.  Matters 
having  arisen  requiring  adjustment  between  tho 
council  and  the  united  district  school  board,  and 
clause  1  of  the  second  schedule  to  the  Act  provid- 
ing that  the  rights  and  liabilitiea  "of  any  school 
board  "  existing  at  the  appointed  day  should  be 
transferred  to  the  council  exercising  tho  power* 
of  the  school  board:  Held,  that  an  arbitrator 
should  bo  at  once  appointed  to  adjust  such  mat- 
ters, and  that  the  appointment  should  not  be 
delayed  until  the  appointed  day  for  the  remainder 
of  the  united  district  school  board.  {lit  Education 
Act  1902 :  Re  Hebburn  Urban  District  Council  and 
Hedworth,  Monkton,  and  J  arrow  United  District 
School  Board  s  Arbitration.)   145 

ELECTBIC  LIGHTING  WORKS. 
(See  Nuisakcb.) 

EMPLOYER  AND  WORKMAN. 
Employment  on  barge — Seaman. — A  man  employed 
on  a  sailing  barge,  whose  main  duty  is  to  load  and 
unload  her,  but  who  in  fact  assist*  in  the  naviga- 
tion, such  barge  being  suitable  for  coasting  pur- 
poses, and  is  in  fact  being  used  on  the  sea  reaches 
of  the  Thames,  is  a  seaman,  and  so  is  not  entitlod 
to  sue  for  personal  damages  for  personal  injuries 
under  the  Employers'  Liability  Act  1880.  (Corbett 
r.  Pearce-)...  781 

(8ee  Workmen's  Compensation  ) 

ESTATE  DUTY. 
I  See  Revenue.  ) 

EVIDENCE. 

Expert's  reports— Facta  not  within  living  memory— 
Admissibility.— Where  an  engineer's  reports  are 
within  the  common  knowledge  of  engineers  and 
accepted  bv  them  as  accurate,  they  constitute 
evidence  which  the  court  will  accept  aa  to  facts 
not  within  living  memory.  (East  London  Railway 
Company  r.  Conservators  of  the  River  Thames.)...  347 

EXCISE  DUTY. 
(See  Revenue.) 

FISHERY. 

By-law — "Description  of  nets." — Under  sect.  39  of 
the  Salmon  Fishery  Act  1873  "  a  board  of  con- 
servators may  make  by-laws  .  .  .  for  all  or 
any  of  the  following  purposes  ...  (3)  to 
determine  the  length,  size,  and  description  of 
nets.  ..."  A  by-law  made  under  this  section 
forbade  the  use  of  certain  particular  kinds  of  nets 


by  name  in  parts  of  the  fishery  district,  and  then 
gave  a  definition  and  description  of  these  nets. 
Held,  that  the  by-law  was  not  ultra  rirrt.  The 
word  "  description  "  in  sect.  39  (31  is  not  confined 
to  the  characteristics  of  any  particular  kind  cf 
net    (Clayton  and  another,  apps.  r.  Peirse,  resp.)  119 

FOOD  AND  DRUGS. 

Adulteration  —  Milk  —  Warranty  —  Addition  of 
preservative  by  purchaser. — A  purchaser  of  milk 
with  a  written  warranty,  who  has  added  a 
preservative  to  such  milk,  cannot  rely  upon 
sect.  25  of  the  Sale  of  Food  and  Drugs  Act  1875, 
even  although  the  addit-ion  of  such  preservative  is 
not  complained  of  as  an  adulteration.  (Henncn, 
app.  r.  Long,  resp.)  387 

Institution  of  prosecution — Laying  of  information — 
Service  of  summons. — A  prosecution  is  instituted 
within  sect.  19  (1)  of  the  Sale  of  Food  atid  Drugs 
Act  1S99  at  the  date  on  which  the  information  mi 
laid  and  the  summons  is  issued,  and  not  on  tho 
when  such  summons  is  served.  (Beardsley, 
r.  Giddings,  resp.)   651 

Warranty— Notice.— An  information  having  been 
laid  by  the  respondent  against  the  appellant 
under  sect.  6  of  the  Sale  of  Food  and  Drugs  Act 
1875,  the  appellant's  solicitors  sent  on  tho  2nd 
Nov.  to  the  respondent  the  following  notice: 
"  We  beg  to  give  you  formal  notice  that  our  client 
purchased  the  same  butter  with  a  written  war- 
ranty from  G.  L.  Limited,  of  84,  C.-st.,  M.  Tho 
following  is  a  copy  of  the  warranty  in  question : 
'  We  guarantee  all  butters  sold  by  us  to  be  abso- 
lutely pure ;  guaranteed  pure  butter  within  the 
3rd  and  7th  sects,  of  the  Margarine  Act  1877.' 
.  .  .  The  defendant  intends  to  rely  on  tho 
foregoing  as  a  defence  to  this  summons. '  On  tho 
4th  Aug.  the  appellant  had  purchased  the  butter 
of  the  wholesale  house,  Bnd  on  the  invoice  was 
stated  :  "  We  guarantee  all  buttera  sold  by  us  to 
be  absolutely  pure."  The  appellant  was  dis- 
satisfied with  this,  and,  when  going  to  the  whole- 
sale house  tho  following  week,  and  after  the  butter 
was  delivered,  took  the  invoice  to  the  wholesale 
house,  who  put  on  it :  "  Guaranteed  pure  butter 
in  accordance  with  the  3rd  and  7th  sections  of  the 
Margarine  Act  1887.  In  case  of  samples  being 
taken  for  analysis,  show  this  warranty  to  the 
inspector."  Held,  that  the  notice  of  the  2nd  Nov. 
was  a  good  notice  of  a  defence  under  sect-.  20  of 
the  Sale  of  Food  and  Drugs  Act  1899.  (Farthing, 
app.  r.  Parkinson,  resp.)   783 

FORESHORE. 

Right  of  access— Limits  of  public  user— Bathing  in 
the  sea  from  foreshore  owned  by  private  persons. 
—Where  the  foreshore  lying  between  high-water 
mark  and  low-water  mark  of  ordinary  tides  is 
owned  by  private  persons,  in  the  absence  of  proof 
of  a  customary  right  to  go  upon  such  foreshore, 
there  is  no  common  law  right  to  go  there,  except 
for  certain  purposes,  such  as  in  order  to  avoid 
peril  arising  in  the  course  of  navigation  on  the 
sea,  and  probably  launching  a  boat  for  the  pur- 
poses of  fishing.  There  is  no  common  law  right 
to  bathe.  It  is  not  to  be  inferred  that  the  owner 
of  the  foreshore  has  dedicated  it  to  the  public 
from  the  mere  fact  that  he  does  not  object  to 
people  who  do  no  damage  wandering  at  will  over 
the  sand  from  time  to  time  uncovered  by  tho  sea. 
(Brinckman  and  others  r.  Matley.)  ...  199 

GAMING. 

Shop— Automatic  machine— Game  of  chance  or  skill. 
— T.,  being  the  occupier  of  a  tobacconist's  shop, 
kept  there  an  automatic  ninchine  by  which  & 
person,  having  put  a  penny  in  the  slot,  pulls  a 
knob,  and  on  releasing  such  knob  the  penny  flies 
up  into  one  of  five  compartments.  If  the  penny 
goes  into  cither  of  two  compartments  it  is 
returned  to  the  person  using  the  machine;  if  it 
goes  into  either  of  the  two  others  it  is  retained  in 
the  machine;  but  if  it  goes  into  the  fifth  he 
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receives  a  ticket  by  which  he  can  have  a  3d.  cigar 
or  its  value*  at  his  option.  It  was  established  by 
evidence  that  dexterity  could  be  acquired  to  some 
extent  by  the  operator  by  practice,  but  the  magis- 
trate came  to  the  conclusion  that  it  was  not 
proved  that  the  chances  were  alike  favourable 
to  the  appellant  and  the  operator.  Held,  that 
T.  was  properly  convicted  of  permitting  the  shop 
to  be  used  for  the  purpose  of  unlawful  gaming, 
contrary  to  the  Gaming  House  Act  1854.  (Thomp- 
son, app.  r.  Mason,  resp.)  649 

GRANT  OP  LAXD. 
Reservation  to  granter — Omission  from  subsequent 
grant— Effect.— In  1829  the  Crown  granted  land 
adjoining  the  sea  to  a  corporation,  reserving 
(inttr  alia)  "all  such  part  of  the  said  piece  or 
parcel  of  land  hereinbefore  described  as  may  bo 
within  100ft.  of  high-water  mark  on  the  sea  coast, 
or  in  any  creek,  harbour,  or  inlet."  In  1830  the 
corporation,  in  execution  of  a  previous  contract, 
sold  tho  land  to  D..  through  whom  tho  respon- 
dents claimed,  and  D.  executed  a  mortgage  to  tho 
corporation  to  secure  part  of  the  purchase  money, 
which  was  then  unpaid.  The  land  was  conveyed 
to  D.  "  to  hold  the  same  subject  to  the  reserva- 
tion and  conditions  in  the  now  recited  grant " 
Imeaning  the  grant  of  1829  from  the  Crown) 
"contained."  In  1833  the  corporation  was  dis- 
solved by  Order  in  Council,  and  its  property 
the  Crown,  "subject  to  all 
contracts  for  sale  previously 
"  1 1840  D.  paid  off  the  mortgage, 
and  the  Crown  granted  the  laud  to  him.  This 
grant  made  no  mention  of  the  reservation  above 
mentioned,  and  described  the  land  as  being 
bounded  on  one  side  "by  the  water  of"  tho 
"  harbour."  Held,  that  the  effect  of  the  grant  of 
1840  was  to  do  away  with  tho  reservation  con- 
tained in  the  earlier  grant.  (Attorney-General 
for  Xew  South  Wales  c.  Dickson  and  others.)   ...  213 

HABEAS  CORPUS. 
Jurisdiction  of  court— Issue  of  writ— Person  out  of 
tho  jurisdiction.— The  court  has  no  jurisdiction  to 
order  a  writ  of  huh  at  cor  put  to  issue  directed  to 
a  person  who,  at  the  time  of  the  application  for 
the  writ,  is  out  of  tho  jurisdiction.  (Rex  v. 
Pinckney.)   ...  4«8 

HIGHWAY. 

Local  authority— Road  not  safe  for  traffic— Mis- 
feasance—Liability— The  appellants,  who  were 
both  the  sanitary  and  the  highway  authority,  dug 
a  trench  along  a  road  under  their  control  for  the 
purpose  of  laying  a  sewer.  When  the  work  was 
completed  they  filled  in  tho  trench  and  opened 
the  road  for  traffic.  About  a  week  afterwards 
the  respondent  was  driving  along  the  road  in  a 
cab  at  night.  The  driver  found  that  the  part  of 
the  road  where  the  trench  had  been  opened  was 
soft,  and  crossed  on  to  the  other  side,  and  ran  into 
a  heap  of  rubbish,  with  the  result  that  the  cab 
was  overturned  and  the.  respondent  was  injured. 
The  mhbish  had  been  wrongfully  deposited  in  the 
road  without  the  permission  of  tho  appellants,  but 
thev  knew  that  it  was  there,  and  had  not  lighted 
or  fenced  it.  The  jury  found  that  the  part  of  the 
road  where  the  trencli  had  been  opened  had  been 
properly  filled  in,  but  had  been  rendered  soft  by 
subsequent  rain,  and  was  dangerous  to  traffic  at 
the  time  of  the  accident.  (Mayor  and  Corporation 
of  Shoreditch  r.  Bull.)    ...    ■**    •*•    ■*■    •••    ssa    ...  210 

Repair  —  Extraordinary  traffic  —  Extraordinary 
expenses  for  repairs— Haulage  of  timber  ever 
roads— Timber  the  natural  produce  of  land— Period 
of  limitation  for  recovery  of  expenses— •'  Par- 
ticular work  extending  over  long  period."— Tho 
defendants  for  a  period  extending  over  two  years 
bought  from  the  owner  of  an  estate  a  largo 
quantity  of  timber  which  was  felled  on  the  estate, 
and  the  timber  was  hauled  by  the  defendants  to 
the  railway  station  over  two  roads  for  a  distance 
of  between  two  and  three  miles  on  each  road,  tho 
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haulage  being  done  partly  by  horses  and  partly 
by  a  traction  engine.  The  quantity  of  timber  so 
hauled  was  about  1500  tons,  and  the  felling  and 
hauling  were  done  under  several  separate  con- 
tracts extending  over  the  two  years.  During  this 
period  the  traffic  of  the  defendants  over  the  roads 
was  unusual  traffic,  did  unusual  damage  to  tho 
•  roads,  and  caused  unusual  expenses  in  repairing 
the  roads,  which  were  constructed  to  bear 
ordinary  country  traffic,  usually  agricultural 
traffic.  In  an  action  brought  by  the  highway 
authority  to  recover  the  expenses  of  repairing  tho 
roads,  as  being  "  extraordinary  expenses  "  incurred 
by  them  in  consequence  of  the  "  extraordinary 
traffic"  within  sect.  23  of  the  Highways  and 
Locomotives  Act  18*8.  the  defendants  alleged  that 
the  timber  was  the  natural  produce  of  the  land 
and  that  the  carting  of  such  produce  to  the  rail- 
way station  was  ordinary  traffic  and  an  ordinary 
user  of  the  road.  Held,  that,  having  regard  to 
the  total  weight  carried,  the  frequency  of  the  loads 
and  the  means  by  which  it  was  carried,  the  traffic 
was  "extraordinary  traffic"  within  the  meaning 
of  sect.  23,  and  the  fact  that  the  timber  was  tha 
natural  produce  of  the  land  did  not,  under  tho 
circumstances,  prevent  the  traffic  from  being 
"extraordinary,  or  the  expenses  from  being 
"  extraordinary  expenses,"  which  the  highway 
authority  were  entitled  to  recover.  Held,  fur- 
ther, that  the  work  was  not  a  "  particular  work 
extending  over  a  long  period  "  within  the  meaning 
of  sect.  12,  sub-sect.  1  ih),  of  the  Locomotives  Act 
1898,  and  that  therefore  the  sub-section  did  not 
give  the  highway  authority  the  right  to  bring 
their  action  for  the  recovery  of  the  whole  of  tho 
expenses  within  six  months  after  the  completion 
of  the  work,  and  consequently  that  by  the  sub- 
section their  claim  was  barred  for  any  expenses 
incurred  more  than  twelve  months  before  the  com- 
mencement of  the  action.  (Norfolk  County 
Council  r.  Green  and  another.)  
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Wilful  obstruction — Xo  obstruction  in  fact — Truck 
in  street  for  purpose  of  cleaning  house — Purpose, 
time,  and  space  reasonable. — A  truck,  6ft.  long 
by  2ft.  8in.  wide,  containing  an  apparatus  for 
removing  dust  from  houses,  was  placed  by  D.  iu 
a  highway  30ft.  wide  for  some  hours,  while 
the  dust  was  being  removed  from  a  certain 
house.  There  was  no  evidence  that  anyono 
was  incommoded  or  that  anyone  was  pre- 
vented from  passing  along  the  highway.  It  was 
found  as  a  fact  that  the  business,  purpose,  and 
time  selected  were  reasonable,  and  that  neither 
thn  time  nor  the  space  occupied  were  excessive, 
but  that  the  system  of  cleaning  was  not  necessary 
to  the  ordinary  comfort  or  exigency  of  life,  and 
was  still  in  the  experimental  stage,  and  that  tho 
noise  of  the  apparatus  and  the  collection  of  sight- 
seers might  cause  discomfort  or  inconvenience  to 
the  occupiers  of  houses  and  people  using  tho 
street.  Held,  that  there  was  no  evidence  of  wilful 
obstruction  wi'hin  sect.  64  (6)  of  tho  Metropolitan 
Police  Act  1839.    (Dunn,  app.  r.  Holt,  resp.)  ... 
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HUSBAND  AXD  WIFE. 
Divorce— Person  in  contempt— Appeal— Right  to 
hearing  —  Married  woman  —  Separate  estate  — 
Restraint  on  anticipation — Jurisdiction  to  order 
payment  of  costs — "  Proceeding  instituted." — A 
decree  nisi  for  the  dissolution  of  a  marriage  on 
tho  ground  of  the  wife's  adultery  directed  that 
the  child  of  the  marriage  should"  remain  in  tha 
custody  of  the  husband  until  further  order,  and 
should  not  be  removed  out  of  the  jurisdiction 
of  the  court.  On  the  same  dav  an  order  was  mado 
ex  part*  in  chambers  that  tho  child  should  bo 
forthwith  delivered  to  the  husband.  At  that 
time  the  wife  was  abroad  with  the  child.  After 
the  decree  niti  had  been  made  absolute  she  re- 
turned to  England  with  the  child,  and  was  for 
the  first_  time  served  personally  with  tho 
orders  with  reference  to  the  custody  of  tho 
child.  She  then  took  out  a  summons  asking 
that  the  decree  nin  and  the  fx  pnrU  order  might 
be  varied,  and  the  custody  of  the  child  given  to 
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her.  During  the  hearing  of  the  summons  the 
wife  gave  an  undertaking  not  to  remove  the  child 
out  of  the  jurisdiction  of  the  court.  On  the  10th 
March  1903  the  summons  was  dismissed  and  the 
wife  was  ordered  to  pay  the  costs  out  of  her 
separate  property,  notwithstanding  that  it  was 
•abject  to  a  restraint  on  anticipation,  and  sho 
was  also  ordered  to  deliver  the  child  to  the  hus- 
band forthwith.  It  was  then  discovered  that 
she  had  sent  the  child  out  of  the  jurisdiction  two 
or  three  days  before  the  10th  March,  and  had 
since  gone  abroad  herself,  and  she  had  remained 
abroad  with  the  child  ever  since.  On  the  12th 
March  an  order  was  made  for  her  committal  for 
contempt  of  court,  and  directing  a  writ  of  attach- 
ment should  issue  against  her.  The  wife  gave 
notice  of  appeal  from  so  much  of  the  order  of  tho 
10th  March  as  directed  the  cost*  to  be  paid  out  of 
her  separate  estate,  and  it  was  contended  that  tho 
court  had  no  jurisdiction  to  make  it.  Held,  that 
the  rule  that  a  person  who  is  in  contempt  cannot 
be  heard,  primti  facie  applies  to  voluntary  applica- 
tions on  his  part,  to  cases  where  he  is  asking 
for  something,  and  not  to  ca*cs  in  which  all  ha 
seeks  is  to  be  heard  in  matters  of  defence;  that 
the  appellant  objected  to  the  order  on  the  ground 
that  there  was  no  jurisdiction  to  make  it;  and 
its  legality  ought  to  be  determined,  and  therefore 
the  appeal  must  be  heard.  Held  also,  that  the 
summons  was  not  a  "  proceeding  instituted  "  by 
the  married  woman  within  sect.  2  of  the  Married 
Woman's  Property  Act  1893,  but  an  application  in 
the  divorce  suit,  and  there  was  no  jurisdiction  to 
order  her  to  pay  the  costs  out  of  her  separate 
estate  which  was  subject  to  a  restraint  on  antici- 
pation.   (Gordon  r.  Gordon.)   697 

Divorce— Wife's  petition— Decree  nisi— Adultery  of 
petitioner— Discretion  of  court  — The  court  has  full 
discretion  as  to  granting  a  decree  nisi  in  favour  of 
a  petitioner,  who  has  been  found  guilty  of 
adultery,  under  sect.  31  of  tho  Matrimonial  Causes 
Act  1857  (20  4  21  Vict.  c.  85),  where  the  miscon- 
duct of  the  petitioner  is  more  or  less  pardonable 
or  can  be  excused,  but  in  order  that  it  may 
exercise  this  discretion  the  misconduct  of  the 
petitioner  must  have  been  caused  by  the  mis- 
conduct or  the  offences  of  the  respondent.  (Wyke 
r.  Wyke,  The  King's  Proctor  showing  cause.)    ...  172 

Marriage  settlement — Covenant  to  settle  wife's 
after-acquired  property — Annuities — Construction 
of  covenant. — By  her  marriage  settlement,  dated 
in  1886,  a  wife  covenanted  to  settle  all  her  after- 
acquired  property,  real  and  personal,  whether  in 
possession,  reversion,  or  otherwise  (with  certain 
small  exceptions),  upon  trust  to  be  sold  and  con- 
verted and  held  bv  the  trustees  upon  the  trusts  of 
the  settlement.  During  the  coverture  the  wife 
became  entitled  to  certain  annuities.  Held,  that 
the  annuities  were  not  caught  by  the  covenant. 
Me  Dowding ;  Gregory  r.  Dowding.)   82 

Policy  of  tho  law— Post-nuptial  settlements  by 
husband — Trusts  for  his  wife  "  so  long  as  she  shafl 
continue  tho  cohabiting  wife  or  the  widow "  of 
husband — Condition — Limitation. — By  post  nuptial 
settlements,  which  did  not  purport  to  be  agree- 
ments between  husband  and  wife,  in  consideration 
of  natural  love  and  affection,  the  husband  assigned 
leaseholds  to  trustees  upon  trusts  during  the 
natural  life  of  tho  wife  or  so  long  as  she  should 
continue  the  cohabiting  wife  or  the  widow  of  the 
husband,  to  pay  the  income  to  the  wifo  for  her 
separate  use,  and  from  the  decease  of  the  wife  in 
the  lifetime  of  the  husband,  or  from  and  after  the 
dissolution  of  tho  marriage  or  judicial  separation 
between  them,  a  protected  lite  interest  in  the 
annual  proceeds  was  given  to  the  husband,  with  a 
provision  for  the  maintenance  of  their  children. 
The  deed  contained  an  ultimate  trust  of  the  corpus 
of  tho  trust  premises  in  default  of  children  in 
favour  of  the  next  of  kin  of  the  husband.  There 
was  also  a  power  of  advancement  daring  the 
joint  lives  and  the  subsistence  of  the  marriage 
with  the  joint  consent  of  the  husband  and  wife 
and,  after  her  decease  or  after  the  dissolution  of 
their  marriage  or  a  judicial  separation  between 
them,  with  the  consent  of  the  husband.   The  wife 
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separated  from  her  husband  in  1889  and  had  never 
lived  or  cohabited  with  him  afterwards,  and  he 
became  bankrupt  in  1890,  but  the  bankruptcy  was 
annulled  in  1896.  The  question  having  arisen 
whether,  although  the  wife  was  no  longer  in  fact 
"the  cohabiting  wife"  of  the  husband,  the  trust 
in  her  favour  was  still  subsisting,  on  the  ground 
that  the  settlor  had  attempted  to  fetter  her 
interest  in  a  manner  which  was  contrary  to  public 
policy:  Held,  that  the  gift  of  the  life  interest  to 
the  wife  was  by  way  of  limitation,  and  was  not  a 
gift  defeasible  on  the  performance  or  non-perform- 
ance of  a  condition,  and  that  being  so  long  as 
she  cohabited  with  her  husband,  it  was  a  gift 
rather  in  favour  of  morality  than  against  it,  and 
upon  tho  proper  construction  of  the  settlements 
it  must  be  held  good.  Per  Kekewich,  J. :  "  Policy 
of  the  law "  ought  not  to  be  impressed  into  the 
service  of  highly  improbable  contingencies.  (Be 
Hope-Johnstonc's  Trusts;  Hopc-Johnstone  v. 
Hopc-Johnstono.)   263 

Presumption  in  favour  of  a  valid  marriage— Long- 
continued  open  cohabitation— Ceremony— Foreign 
marriage  —  Kecognit  ion  —  Strict  proof.  —  Where 
there  is  clear  proof  that  English  persons  intended 
to  be  married  to  one  another,  some  evidence  of  a 
ceremony  by  way  of  a  French  marriage  de  facto, 
and  of  recognition  of  them  afterwards  as  man  and 
wife  by  their  families  and  by  them  of  their 
children  as  legitimate,  during  a  long  course  of 
years,  the  court  will  not  require  strict  proof  of 
the  marriage,  even  upon  the  assumption  that  to 
contract  marriage  in  France  in  the  manner  alleged 
was  not  in  accordance  with  the  habits  of  law- 
abiding  people  there.  The  offspring  of  such  a 
union  held  therefore  entitled  to  share  in  a  gift 
under  a  will  to  "children."  (Be  Shephard; 
George  r.  Thyer.)  249 

Separation  —  Desertion  —  Condonation  —  Second 
separation  — Where  an  offence  has  been  committed 
which  primti  facie  entitle*  a  married  woman  to 
an  order  under  sect.  4  of  the  Sumtnarv  Jurisdiction 
(Married  Women)  Act  1895,  and  the  offence  has 
been  condoned  by  the  wife,  the  effect  of  such 
condonation  depends  upon  tho  common  law  and 
not  upon  any  section  of  that  Act.  A  married 
woman  issued  a  summons  against  her  husband 
complaining  of  his  desertion.  The  hearing  of  the 
summons  was  adjourned  by  the  justices  beforo 
whoin  it  came,  and  before  the  resumed  hearing 
the  wife  resumed  cohabitation  with  her  husband. 
She  subsequently  left  him — this  also  before  the 
resumed  hearing — and  tho  justices  at  the  hearing 
granted  her  an  order  for  separation  and  an  allow- 
ance for  maintenance.  Held,  the  order  must  bo 
discharged  since  tho  wife  had  put  an  end  to  the 
original  cause  of  complaint  by  the  resumption  of 
cohabitation,  and  that  the  justices  had  nothing  to 
adjudicate  upon  at  the  date  of  the  adjourned  hear- 
ing when  the  order  was  made.  (Williams  r. 
Williams.)  174 

Separation  deed — Construction — Voluntary  settle- 
ment or  deed  of  separation — Reconciliation — 
Trust  for  children. — Where  articles  of  agreement 
under  seal  are  entered  into  between  husband,  wife, 
and  a  trustee,  reciting  that  the  husband,  who  was 
entitled  to  a  share  of  residue  under  a  will,  as  a 
condition  of  a  mutual  separation  which  had  been 
agreed  on,  had  agreed  to  assign  his  interest  under 
tho  will  to  tho  trustee  upon  trust  to  pay  the 
interest  thereof  to  the  wife  and  then  as  to  tho 
principal  for  the  three  children  of  the  marriage, 
and  the  wife  covenants  not  to  molest  the  husband, 
and  are  followed  by  a  separation  and  nine  months 
afterwards  bv  reconciliation  and  return  to  co- 
habitation: Meld,  that,  upon  the  true  construction 
of  the  articles,  the  trusts  thereby  declared  in 
favour  of  the  wife  and  children  were  subsisting 
notwithstanding  the  reconciliation,  and  that  thero 
was  no  resulting  trust  for  the  settlor,  the  husband, 
of  the  property  comprised  therein.  (Be  Spark's 
Trusts ;  Massey  v.  Spark.)    54 

Separation  order — Desertion  of  husband — Reason- 
able cause — Rejection  of  evidence — Appeal — 
Remission  to  justices. — The  word  "  desertion  '  used 
in  sect.  4  of  the  Summary  Jurisdiction  (Married 
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Women)  Act  1895  has  the 
Matrimonial  Causes  Act  1857  (20 
It  does  not  signify  simply  cessation  of  cohabita- 
tion, but  cessation  of  cohabitation  without  reason- 
able cause.  It  is  the  duty  of  justice*  before  whom 
n  summons  under  the  Act  of  1895  is  heard  to  allow 
the  husband  to  cross -examine  his  wife  as  to  her 
conduct,  and  to  admit  evidence  on  his  behalf 
allowing  that  the  husband  has  a  reasonable  excuse 
or  cause  for  refusing  to  live  with  his  wife  and  so 
to  leave  her.  If  the  justices  find  that  the  husband 
had  reasonable  cause  for  separating  from  bis  wife, 
there  is  no  desert-on  under  sect.  4  of  the  Act  of 
1K95.  and  the  wife  is  not  entitled  to  any  order. 

(Frowd  v.  Frowd.)   175 

Tort  of  wife — Action  against  husband  and  wife- 
Defence— Different  defences  by  husband  and  wife 

a  husband  and  wife  for  a  libel  alleged  to  have  been 
published  by  the  wife,  if  the  husband  pleads  a 
payment  into  court  in  satisfaction  of  the  plaintiff's 
claim,  the  wife  cannot  plead  a  defence  denying 
liability.    (Beaumont  r.  Kayc  and  another.)   61 

(See  Bankruptcy— Conflict  of  Laws.) 

INCOME  TAX. 
(See  Revenue.) 

INHABITED  HOUSE  DUTY. 
(8ee  Revenue.) 


INLAND  REVENUE. 
(See  Revenue.) 

INSURANCE. 
Like 

Application  form — Policy — Construction — Warranty 
not  to  commit  suicide — Insurance  for  benefit  of 
creditor1 — Executor  suing  as  trustee  for  creditor. — 
An  application  for  a  policy  of  life  insurance  wa_s 
expressed  to  be  the  basis  and  part  of  the  contract, 
and  contained  the  following  undertaking  by  the 
assured  i  "  I  also  warrant  and  agree  that  I  will 
not  commit  suicide,  sane  or  insane,  during  the 
period  of  one  year  from  the  date  of  the  said  con- 
tract." The  policy  was  taken  out  for  the  benefit 
of  a  creditor,  and  by  the  policy  the  defendant* 
agreed  to  pay,  subject  to  conditions,  4000/.  to  the 
creditor  "in  consideration  of  the  application  for 
this  policv  which  is  hereby  made  a  part  of  this 
contract.'  During  the  period  of  one  year  from 
the  signing  of  the  policy,  the  assured  committed 
suicide  in  a  fit  of  temporary  insanity.  Held,  that 
the  undertaking  was  such  that  the  breach  of  it 
rendered  the  policy  void,  and  that  it  was  not  an 
undertaking  tne  breach  of  which  could  only  give 
the  insurance  company  a  right  to  claim  against 
the  estate  of  the  assured.  (Ellinger  and  Co.  and 
Schlesinger  v.  Mutual  Life  Insurance  Company  of 

New  York.)   434 

Lapse  of  policy  on  failure  of  payment  of  premium 
—Subsequent  payment— Conditional  receipt  by 


company— Neglect  of  assured  to  read 
of  receipt— Duty  of  insurance  company 
—Estoppel.— A  policy  of  life  insurance  effected 
with  an  insurance  company  was  expressed  to  bo 
conditional  upon  the  payment  of  the  premiums 
each  year  within  thirty  days  of  their  oecoming 
due.  The  holder  of  the  policy  failed  to  pay  a 
certain  premium  within  thirty  days  of  its  becoming 
due.  On  his  afterwards  sending  the  money  to  the 
company  they  sent  back  to  him  a  receipt  upon  a 
printed  form,  which  stated  that  the  policy  had 
lapsed  and  that  tho  payment  was  accented  subject 
to  certain  conditions  printed  on  the  back  of  the 


He  received  this  receipt,  but  did  not 
read  it.  One  of  these  conditions  was  that  tho 
person  whose  life  was  insured  had  been  during  tho 
past  twelve  months  in  continuous  good  health  and 
free  from  all  disease ;  and  he  was  in  fact,  and  to 
his  knowledge,  suffering  at  that  time  from  a 
disease  of  which  he  afterwards  died.  Until  he 
died  the  subsequent  premiums  were  punctually 
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paid.  On  his  death  the  company  refused  to  pay 
tho  sum  for  which  his  life  had  been  insured  on 
the  ground  that  the  policy  had  lapsed,  and  tho 
conditions  of  the  receipt  above  mentioned  had  not 
been  compl:ed  with.  In  an  action  to  recover  the 
amount  of  the  insurance  money :  Held,  that,  as  the 
policy  had  lapsed  on  account  of  the  breach  of  its 
conditions,  and  the  plaiutiff  had  given  no  evidence 
of  any  conduct  on  the  part  of  the  company  which 
would  justify  him  in  thinking  that  the  policy  had 
not  lapsed,  and  would  estop  them  from  relying 
on  the  lapsing  of  the  policy,  he  was  not  entitled  to 
succeed    in    the    action.    (Handler    r.  Mutual 

Reserve  Fund  Life  Association.)   193 

Want  of  insurable  interest — Void  policy — Innocent 
misrepresentations  of  insurauce  agent  as  to 
validity  of  policy— Ignorance  of  assured— Mis- 
take of  law— Recovery  back  of  premiums  paid 
by  assured  — The  plaintiff  was  induced  to  insure 
h:s  mother's  life  with  the  defendant  insurance 
company  by  the  representations  of  the  company's 
agent  that  the  policy  would  be  a  valid  one. 
These  representations  were  made  by  the  agent 
innocently,  and  without  any  fraudulent  intent. 
In  an  action  by  the  plaintiff  to  recover  back  from 
the  company  the  premiums  he  had  paid,  alleging 
that  the  policy  was  void  for  want  of  insurable 
interest:  Held,  that,  assuming  the  policy  to  bo 
void  under  the  Life  Insurance  Act  1774,  yet  tho 
misrepresentation  of  the  ngent  would  be  a  mis- 
representation of  law.  and,  the  parties  being 
in  pari  drlicto.  the  plaintiff  could  not  recover  in 
the  action.  (Harse  p.  Pearl  Life  Assurance 
Company.)  245 

Fire. 

Lloyd's  policy — "  Subject  to  average  " — No  average 
clause  attached — Other  policies  on  zones — Apply- 
ing policies  ratcablv. — A  timber  yard,  as  a  whole, 
was  insured  by  a  Lloyd's  policy  for  11.450/.  and 
in  three  zones  by  various  fire  insurance  companies 
for  25,500/.  On  zone  B  there  was  only  one 
company's  policv  for  3000/.  The  value  in  the  three 
zones  was  36.500/.— vis.,  1940/.  in  rone  A,  13.260/. 
in  B,  and  21,300/.  in  C;  and  12,850/  -viz..  1900/. 
in  zone  A.  9400/.  in  B.  and  1550/.  in  C— was  the 
value  of  the  timber  burnt.  The  Lloyd's  policy 
was  expressed  to  be  "  subject  to  average,  but 
had  no  average  clause  attached.  Held,  that  the 
system  of  marshalling  the  policies,  so  as  to  apply 
the  Lloyd's  policy  and  the  company's  policy  for 
3000/.  ratcably  to  the  loss  in  zone  B,  and  the' then 
unexhausted  portion  of  the  Lloyd's  ratcably  with 
the  other  pohcies  on  zones  C  snd  A  respectively, 
could  not  be  introduced  by  the  words  "  subiect 
to  average"  in  a  Lloyd's  policy.  On  this  policy 
the  plaintiffs,  being  insured  on  only  a  portion  of 
the  goods  at  risk,  must  bo  considered  as  being 
their  own  insurers  for  the  difference,  and  must 
bear  a  rateable  share  of  the  loss  accordingly. 
The  underwriters  were  liable  for  iriii  of  12.850/. 
Whether  the  average  clause  is  attached  to  a 
Lloyd's  policy  or  not,  if  the  policy  is  expressed  to 
be  "  subject  to  average,"  it  is  according  to  tho 
usage  of  Lloyd's  the  same  as  if  the  clause  were 
attached.  (Acme  Wood  Flooring  Company 
Limited  r.  Marten.)   313 

JUSTICES. 

Action  against  justice — Issue  of  distress  warrant — 
Limitation  of  action  —  Time  of  conviction  or 
distress. — In  February  the  defendant,  who  was  a 
magistrate,  convicted  the  plaintiff  of  an  alleged 
offence  against  the  Vaccination  Acts,  and  in  April 
tho  plaintiff  having  failed  to  pay  the  fine  inflicted 
the  defendant  issued  a  warrant  of  distress,  which 
was  executed  against  the  plaintiff's  goods.  In  an 
action  for  illegal  distress:  Held,  that  the  limita- 
tion imposed  by  sect.  1  of  the  Public  Authorities 
Protection  Act  1893  ran  from  the  date  of  the 
issue  of  the  warrant  of  distress  and  not  from  the 
date  of  the  conviction.   (Policy  r.  Fordham.)   ...  755 

Mayor  of  borough— Borough  justice  tr  officio— 
County  justice  sitting  within  the  borough- 
Mayor's  right  to  preside— Borough  business  — If  a 
borough  has  no  separate  commission  of  the  peace, 
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so  that  the  msyor  is  a  borough  jus 
officii,  he  is  not  entitled  to  take  the  chair  at  a 
sitting  within  the  borough  of  county  juaticea 
where  the  court  ia  sitting  aa  a  petty  •eational 
division,  and  the  fact  that  the  offence  being  tried 
waa  committed  entirely  within  the  borough  make* 
no  difference.  The  expression  "  business  of  the 
borough,"  at  uaed  in  the  Municipal  Corporations 
Act  1882,  a.  155  (2),  means  the  business  which  a 
court  assembled  by  the  mayor  of  a  borough 
transacts.  The  business  of  a  court  sitting  as  a 
petty  sessional  division  is  county  business  and 
remains  so,  although  the  particular  case  being 
tried  might  hare  been  treated  as  borough  business. 

(Law  s  -m  p.  Reynolds  and  others.)   278 

Quarter  sessions — Appeal  from  licensing  justices — 
County  solicitor-Disallowance  of  profit  costs  of 
justices'  clerk-  A  county  solicitor  was  appointed 
for  the  West  Riding  of  Yorkshire,  and  paid  a 
salary  out  of  the  county  funds.  His  uuty  was  to 
the  justices  in  all  judicial  business 
their  acts  as  justices,  including  the 
of  appeals  from  their  decisions  under  the 
ig  Acts.  Held,  that  the  quarter  sessions 
were  not  entitled  to  disallow  the  profit  costs  of  a 
clerk  to  justices,  who  had  been  retained  to  act  for 
such  justices  upon  an  appeal  against  a  decision 
under  the  Licensing  Acts,  merely  because  he  was 
employed  by  the  justices  instead  of  the  county 
solicitor.    (Rex  r.  Justices  of  West  Riding  of 

Yorkshire ;  Ex  parte  Ellis.)  381 

Summary  jurisdiction — Lists  of  persons  liable  to 
serve  on  juries — Justices  sitting  in  "  special  petty 
sessions  "  for  revising  jury  lists — Power  of  justices 
to  state  special  case. — Justices  sitting  in  special 
petty  sessions  under  sect.  10  of  the  Juris*  Act  1828. 
for  revising  the  lists  of  jurors,  are  not  a  court  of 
summary  jurisdiction  within  the  meaning  of  sect. 
IS.  sub-sect.  11,  of  the  Interpretation  Act  1889,  and 
have  no  power  under  sect.  SS  of  the  Summary 
Jurisdiction  Act  1879,  or  otherwise,  to  state  a 
special  case  for  the  opinion  of  the  High  Court 
upon  the  application  of  a  person  aggrieved  by 
their  decision.  (Hagmaier,  app.  v.  Overseers  of 
WiUosdcii,  rcspfc.)   •••  •»•  *-•  683 

(See  Public  Hjealth.) 

LANDLORD  AND  TENANT. 

Covenant  by  lessor  running  with  the  reversion1 — 
Assignment  of  reversion  by  lessor — Liability  of 
lessor  to  lessee  after  assignment — Award  under 
arbitration  clause— Covenant  in  new  lease  to 
perform  award — Action  on  award — Merger. — At 
the  expiration  of  a  lease  of  an  oil  mill  certain 
differences  arose  between  the  lessees  and  the 
lessors  as  to  repairs  and  works  to  be  done  on  tho 
demised  premises,  and.  these  differences  having, 
in  pursuance  of  an  arbitration  clause  in  the  lease, 
been  referred  to  arbitration,  the  arbitrators 
awarded  that  certain  millstones  should  be  repaired 
by  the  lessors.  Before  the  award  was  published 
the  lessees  took  from  the  lessors  a  new  lease  which 
also  contained  a  similar  arbitration  clause  as  to 
differences  between  the  lessors  and  the  lessees, 
and  which,  after  reciting  the  reference  to  arbi- 
tration and  that  the  award  had  not  been  pub- 
lished, contained  a  covenant  that  as  soon  as  the 
award  should  be  published  the  lessors  should 
execute  all  the  repairs  therein  stated  to  be  within 
their  province  to  repair.  Subsequently  both  the 
lessees  and  the  lessors  assigned  their  interests  in 
the  premises,  and.  the  lessors  having  refused  to 
do  the  necessary  repairs  to  the  stones,  the 
sssignees  of  tho  lessees  did  the  repairs,  and 
brought  an  action  on  the  award  to  recover  the 
expenses  from  the  lesaors.  Held,  that  the  lessors* 
liability  under  the  award  to  do  the  repairs  was 
not  merged  or  extinguished  by  the  covenant  in 
the  new  lease  whereby  the  lessors  covenanted  to 
execute  the  repairs  according  to  tho  award,  and 
that  an  action  on  the  award  could  be  maintained 
by  the  lessees  and  their  assignees  for  the  expenses 
of  the  repairs  which  the  lessors  were  bound  to  do, 
although  there  had  been  no  reference  to  arbitra- 
tion under  the  arbitration  clause  in  the  new  f 
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who  assigns  his  reversion 
to  the  lessee  upon  an  express 
to  do  repairs  to  the  demised  premises — 
it  running  with  the  reversion— as  sect.  2 
of  tho  statute  32  Hen.  8,  c.  34,  while  giving  to 
the  lessee  a  right  of  action  against  the  assignee 
of  the  lessor  for  breach  of  the  covenant,  doca  not 
release  the  lessor  from  his  express  covenant  or 
from  his  liability  thereunder.  uStuart  and  others 
v.  Joy  and  Nantes.)    78 

Covenant  by  tenant  to  pay  all  charges — Paving 
expenses — Notice  to  tenant  to  pay — Payment  by 
tenant — Deduction  of  amount  paid  from  rent — 
Landlord's  right  to  distrain  for  amount  deducted. 
— The  lease  of  a  house  contained  a  covenant  on  the 
part  of  the  tenant  to  pay  the  rent  free  of  all 
deductions  except  landlord  s  property  tax,  and  to 
pay  all  rates,  taxes,  and  assessments  whatsoever, 
and  all  charges  imposed  by  suy  local  authority 
upon  the  frontagers  in  respect  of  the  taking  over 
and  the  making  and  repair  of  the  roads  abutting 
on  the  premises.  The  local  authority,  having 
incurred  expenses  in  paving  the  road  and  having 
apportioned  the  expenses  among  the  frontagers, 
cave  the  tenant  notice,  under  sect.  96  of  the 
Metropolis  Management  (Amendment)  Act  1862, 
not  to  pay  his  rent  without  first  deducting  the 
amount  of  the  paving  expenses  due  to  the  local 
authority  from  tho  landlord  as  owner  of  the 
house.  The  amount  of  the  expenses  so  claimed 
from  tho  tenant  exceeded  the  whole  sum  which 
he  owed  to  his  landlord  as  rent,  and  the  tenant 
paid  to  the  local  authority  the  whole  rent  then 
due,  in  accordance  with  tho  notice.  The  landlord 
then  demanded  the  rent  from  the  tenant,  which 
the  tenant  refused  to  pay,  and  thereupon  the 
landlord  distrained  upon  the  tenant  for  the  rent, 
the  whole  amount  of  which  the  tenant  had  paid 
to  the  local  authority.  Held,  that  the  tenant 
having  paid  the  whole  amount  of  the  rent  to  the 
local  authority,  as  he  was  bound  under  the  section 
to  do,  that  payment  was,  under  the  section,  to  be 
taken  as  a  payment  of  the  rent,  and  that  there- 
fore tho  rent  waa  gone  and  the  landlord  had  no 
right  to  distrain  for  the  same,  though  by  the 
proviso  at  the  end  of  the  section  the  landlord's 
rights  under  the  tenant's  covenant  to  pay  all  such 
charges  remained.    (8kinner  r.  Hunt  and  others.)  430- 

Distress  for  rent — Sale  by  auction — Purchase  of 
goods  by  landlord — 2  Will.  &  M  ,  acss.  1,  c.  6, 
a.  2 — Practice— Appeal  from  County  Court— Claim 
for  less  than  20/ — Appeal  by  leave — "  Right  of 
appeal."— Sect.  1,  sub-sect.  6.  of  the  Judicature- 
Act  1894  applies  to  all  cases  in  which  an  appeal 
has  properly  come  before  the  High  Court,  whether 
it  has  come  with  leave  or  without  leave.  A  land- 
lord who  has  distrained  for  arrears  of  rent  cannot 
himself  purchase  the  goods  distrained  when  they 
are  sold  by  auction  under  2  Will.  &  M.,  teas.  1, 
c.  6,  s.  2.  (Moore,  Nettlefold,  and  Co.  v.  Singer 
Manufacturing  Company.)  469 

Forfeiture— Nonpayment   of  rent— Judgment  for 


against  assignee  of  lease— Application 
by  sublessee  for  relief.— The  court  haa  jurisdiction 
to  grant  relief  to  an  underlessee  under  sect.  4  of 
the  Conveyancing  Act  1892  in  case  of  forfeiture 
of  the  original  lease  for  nonpayment  of  rent. 
(Gray  and  others  v.  Bonsall.)   404 


Lease— Breach  of  covenant— Covenant  not  to  "do 
or  suffer  to  be  done"  an  act — Act  done  by  sub- 
lessee—Liability of  lessee.— The  lease  of  a  licensed 
public-house  contained  a  covenant  by  the  lessee, 
for  himself  and  his  assigns,  that  he  would  not  do 
or  suffer  to  be  done  on  the  premises  any  act 
whereby  the  licence  might  be  forfeited  or  indorsed, 
or  the  renewal  withheld.  The  defendant,  who  was 
the  assignee  of  the  lease,  sublet  the  premises  by 
a  lease  which  contained  covenants  similar  to  those 
in  the  superior  lease.  The  sublessee  was  convicted 
of  an  offence  against  the  licensing  laws  committed 
on  the  premises  and  the  licence  was  indorsed,  in 
consequence  whereof  the  renewal  of  the  licence 
was  subsequently  refused.  Held,  that  the  defen- 
dant had  not,  within  the  meaning  of  the  covenant, 
or  suffered  to  be  done  the  act  whereby  taj 
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licence  was  lost,  and  that  he  wu  not  liablfi  in 
damages  for  breach  of  the  covenant  in  an  action 
brought  by  the  leaaor.    (Wilson  v.  Twamley.)     ...  751 

Least  —Covenant  to  par  all  assessments  "  which  now 
are  or  during  the  term  shall  be  imposed  or 
assessed  " — Paving  expenses  under  Public  Health 
Act  18*5  —  Works  completed  before  lease  — 
Apportionment  after  lease— Liability  of  lessee. — A 
covenant  by  a  lessee  that  he  will  pay  "  all  rates, 
taxes,  and  assessments  whatsoever  which  now  aro 
or  during  the  said  term  shall  be  imposed  or 
assessed  upon  the  said  premises  or  on  the  landlord 
or  tenant  in  respect  thereof  by  authority  of 
Parliament  or  otherwise  "  does  not  apply  to  paving 
expenses  which  have  become  a  charge  upon  the 
premises  under  the  Public  Health  Act  1875  upon 
the  completion  of  the  works  before  tho  date  of 
the  lea»e,  although  such  expenses  do  not  become 
payable  until  after  that  date.    (Lumby  r.  Faupel.)  140 

Lease— Forfeiture— Proviso  for  re-entry—"  Commit 
any  breach  of  covenants  to  be  performed  "— 
Breach  of  covenant  not  to  underlet  without  con- 
sent.— In  a  lease  containing  covenants  by  the 
lessee  to  pay  rent,  rates,  and  taxes,  to  repair,  to 
repair  within  three  months  after  notice,  not  to 
use  the  premises  except  for  a  specified  purpose,  and 
not  to  assign  or  underlet  without  the  consent  of 
the  lessor,  there  was  a  proviso  for  re-entry  "  if 
the  lessee  shall  commit  any  breach  of  the 
covenants  hereinbefore  contained  and  on  his  part 
to  be  performed."  Held,  that  the  proviso  for 
re-entry  applied  to  a  breach  of  tho  covenant  not 
to  assign  or  underlet  without  the  consent  of  the 
lessor.    (Hannan  r.  Ainslie.)   624 

Lease  for  three  years — Covenant  by  tenant  to  pay 
"outgoings" — tleconst  ruction  of  drainage  by 
order  of  local  authority— Liability  of  tenaut  —  Br 
an  agreement  in  writing  the  plaintiff  let  a  house 
to  the  defendant  for  a  term  of  three  years  and 
then  from  year  to  year  until  either  party  should 
give  three  months'  notice,  at  •  yearly  rent  of 
65/. ;  and  the  defendant  agreed  to  pay  **  all  out- 
goings of  every  description  for  the  time  being 
payable  in  respect  of  the  premises."  During  the 
term  of  three  years  the  plaintiff  expended  83/.  in 
reconstructing  the  drainage  of  the  house  in 
compliance  with  a  notice  from  the  local  authority. 
Held,  that  the  tenant  was  liable  to  pay  the 
expense  of  doing  this  work  as  an  "outgoing" 
within  the  meair.ng  of  tho  agreement,  although 
tho  term  was  short  and  the  rent  small.  (Stock- 
dale  v.  Ascherberg.)   Ill 

Mortgage— Lease  by  mortgagor  after  mortgage — 
Foreclosure — Payment  of  rent  to  mortgagee — 
Licence  to  tenant  to  grant  underlease— Sale  by 
mortgagee  subject  to  tenancy— Estoppel  t'n  pai».— 
A  lessee  mortgaged  leaseholds  by  subdemiso  in 
1881,  and  in  1892  granted  an  underlease  to  a  third 
party.  In  1894  the  mortgagee  foreclosed,  and  the 
undcrlessee  paid  rent  to  him.  In  1890  the  mort- 
gagee died,  and  his  executor*  granted  to  the 
underlessee  licence  to  grant  a  sublease  of  part  of 
the  premises,  which  be  accordingly  did.  In  1900 
they  sold  the  premises,  the  assignment  being  made 
subject  to  the  underlease.  Held,  that  the  mort- 
gagee's executors  having  led  to  the  belief  that  the 
reversion  expectant  upon  the  determination  of  the 
underlease  was  vested  in  them  were  estopped  from 
averring  tho  contrary:  and  that  therefore  the 
purchaser  was  not  entitled  to  say  that  the  under- 
lease was  not  binding  upon  him.  (Keith  r.  R. 
Gancia  and  Co.  Limited.)   895 

Tenancy — Grant  of  lease  during  tenancy — Notice  to 
quit  by  original  landlord— Validity  —A  landlord 
who,  during  tho  currency  of  a  yearly  tenaticy, 
grants  a  lease  of  the  premises  to  a  third  person, 
cannot,  during  the  term  granted  by  such  lease, 
give  the  yearly  tenant  notice  to  quit.  (Wordsley 
Brewery  Company,  apps  r.  Halford.  resp.)   89 

Tenancy  —  '/  Turin  months'  notice  ...  to 
terminate  agreement  "—Tenancy  from  year  to 
year— Premises  wero  let  to  the  defendants  "at 
an  inclusive  rental  of  25/.  per  annum  from  the 
1st  Oct.  1S34.  The  company  to  pay  rates  and 
taxes  :n  addition.   Three  months'  notice  on  either 
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side  to  terminate  this  agreement."  Held,  that 
the  tenancy  was  a  yearly  one  terminable  by  three 
months'  notice  at  the  end  of  a  year  of  the 
tenancy.  (Dixon  r.  Bradford  and  District  Rail- 
way Servants'  Ccal  Supply  Society  Limited.)  1U 

Tenant's  fixtures— Removal  by  mortgagee  after 
forfeiture  of  lease. — In  June  1896  Vs*  defendant 
company  issued  debentures  charging  with  tho 
payment  of  the  moneys  advanced  its  undertaking 
and  all  its  property  whatsoever,  both  present  and 
future.  In  July  1896  the  defendant  company  took 
a  lease  of  certain  premises,  the  lease  containing 
a  clause  that,  if  the  company  should  become  bank- 
rupt or  insolvent  or  go  into  liquidation,  the  term 
should  cease  and  determine  and  be  void  to  all 
intents  and  purposes;  and  upon  that  there  was 
power  of  re-entry.  On  the  8th  Feb.  1901,  in  a 
debenture-holders'  action  brought  on  behalf  of 
the  debenture-holders  to  enforce  their  charge,  a 
receiver  and  manager  was  appointed  of  the  under- 
taking of  the  defendant  company,  and  of  all  the 
present  property  whatsoever  or  wheresoever  com- 
prised in  or  subject  to  tho  security.  On  the 
8th  July  1903  an  application  was  made  in  the 
debenture-holders'  action  that  certain  trade 
fixtures  upon  the  premises,  which  were  the  subject 
of  the  lease  of  July  1896,  might  be  sold  by  the 
receiver,  and  that  the  receiver  might  be  at  liberty 
to  remove  the  same  from  the  premises  of  the 
defendant  company,  and  on  the  24th  Aug.  1903  an 
order  was  made  accordingly.  On  the  18th  Oct. 
1903  the  defendant  company  passed  an  extra- 
ordinary resolution  for  a  voluntary  winding-up. 
On  the  13th  Nov.  1903  the  reversioner  of  the 
premises,  which  were  the  subject  of  the  lease  of 
July  1896,  applied  to  the  receiver  for  delivery  and 
possession  of  the  same.  Upon  an  application  by 
the  reversioner  for  an  inquiry  as  to  her  interest 
in  the  premises  and  the  buildings  and  fixtures 
thereon,  and  for  delivery  of  possession  of  the 
premises  by  the  receiver  to  tho  reversioner: 
Held,  that  tho  interest  of  the  receiver  in  the 
premises  was  not  concluded  by  the  resolution  of 
the  16th  Oct.  1903.  but  that  the  receiver  still 
retained  the  right  to  remove  the  fixtures  during  a 
reasonable  time.  {Re  Glasdir  Copper  Mines 
Limited;  English  Electro-Metallurgical  Company 
Limited  r.  Glasdir  Copper  Mines  Limited.)  413 

Tithe — Agreement  to  pay  tithe  as  further  rent — 
Validity. — An  agreement  by  a  tenant  to  pay  to 
his  landlord  a  certain  rent  for  a  farm  and  "  also 
by  way  of  .further  rent  so  much  as  the  landlord 
shall  pay  by  way  of  tithe  rentcharge  on  tho 
said  premises"  is  void  bv  virtue  of  sect.  1  of  the 
Tithe  Act  1891.   (Lord  Ludlow  r.  Pike.)   458 

LEASE. 

Covenant  not  to  let  adjoining  property  for  purpose 
of  a  certain  business — Breach  of  covenant — 
Remedies  of  lessee. — By  an  agreement  in  writing, 
dated  the  30th  Oct.  1901,  T.  agreed  to  grant  to 
the  plaintiff  a  lease  of  a  shop  in  an  arcade  for 
twenty-one  years,  such  lease  to  contain  a  covenant 
by  the  lessee  "  not  to  carry  on  upon  the  premises 
any  other  trade  or  business  than  that  of  a  dealer 
in  pictures  (oil  and  water-colours),  prints,  engrav- 
ings, photographs,  etchings,  and  articles  of  vcrtu, 
artistic  and  heraldic  stationer,  frame-maker  and 
dealer  in  photographic  frames,  artists'  colours,  and 
the  accessories  to  the  said  trade  or  business"; 
and  also  a  covenant  by  the  lessor  "  not  to  let  any 
other  portion  of  the  said  arcade  for  tho  trade  or 
business  hereinbefore  mentioned  to  be  carried  on 
by  the  tenant."  By  an  agreement  in  writing, 
dated  the  25th  Sept.  1902,  T.  agreed  to  let  to  G. 
a  stall  in  the  arcade  on  a  yearly  tenancy,  and  it 
waa  agreed  that  the  tenant  should  "  not  carry  on 
any  business  other  than  that  of  a  librarian,  news- 
agent, bookseller,  or  stationer."  The  plaintiff 
alleged  that  G.  was  selling  articles  which  came 
within  the  covenant  in  the  deed  of  the  30th  Oct. 
1901,  and  brought  an  action  against  T.  and  G. 
claiming  an  injunction  restraining  T.  from  letting 
or  allowing  to  remain  let  and  G.  from  using  the 
piwnises  comprised  in  his  agreement  for  any  of 
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the  purpoiea  of  the  trade  or  business  described  in 
the  tenant's  covenant  in  the  agreement  of  the 
30th  Oct.  1901.  Held,  the  evidence  showed  that 
there  had  been  a  substantial  breach  of  the  agree- 
ment with  the  plaintiff;  that  the  covenant  being 
against  letting  and  not  against  using,  and  the 
plaintiff  having  in  that  action  treated  the  letting 
to  G.  as  an  existing  fact,  be  bad  no  remedy 
against  G. ;  but  as  against  T.  he  was  entitled  to  a 
declaration  that  this  letting  to  G.  was  a  breach  of 
the  covenant  not  to  let,  and  an  inquiry  as  to  the 
damages  sustained  by  the  breach,  with  liberty  to 
apply  for  an  injunction  in  case  of  any  attempt  at 
any  further  letting  contrary  to  the  covenant. 

(Brigg  r.  Thornton.)   327 

Merger — Ret  judicata. — By  an  indenture  of  lease 
dated  the  30th  Aug.  1880  W.  demised  certain 
property  to  If.  for  a  term  of  ninety-five  years  at 
the  rent  of  222.'  5s.  6d.  By  a  mortgage  dated  the 
24th  June  1881  M.  demised  the  term,  less  three 
days,  at  a  peppercorn  rent  to  H.  to  secure 
and  further  advances.  Eight  thousand  pount 
now  due  on  the  security.  M.  procured  a  convey- 
ance of  the  fee  on  the  27th  March  1882,  and  in 
1885  sold  to  F.,  the  conveyance  being  expressed 
to  be  subject  to  the  lease  of  the  20th  Aug.  1880. 
In  July  1902  M.  became  bankrupt,  his  trustee 
disclaimed  the  lease,  and  on  the  6th  May  1903 
an  order  was  made  by  the  registrar  of  the 
Warwick  County  Court  that  H.'s  representatives 
should  be  excluded  from  all  interest  in  the  lease, 
and  that  the  same  should  be  veated  in  a  purchaser 
from  F.,  unless  H.'a  representatives  declared  their 
option  to  accept  a  vesting  order  of  the  lease. 
H.'s  representatives  did  not  appeal  from  the  order 
in  bankruptcy,  but  now  asked  (1)  a  declaration 
that  tho  term" created  by  the  lease  of  the  20th  Aug. 
1880.  subject  to  the  subterm  created  by  the  mort- 
gage of  the  24th  June  1881,  became  merged  and 
extinguished  on  the  conveyance  of  the  fee  to  M.; 
and  (2)  a  declaration  that  H.'s  representatives  were 
entitled  to  the  premises  for  the  residue  of  the 
term  created  by  the  mortgage,  subject  only  to 
a  peppercorn  rent  and  the  equity  of  redemption. 
Held,  that  the  County  Court  judge  had  full  juris- 
diction to  determine  the  question  of  merger,  and 
that,  as  H.'s  representatives  had  not  appealed 
from  the  registrar's  decision,  they  were  estopped 
by  the  proceedings  in  the  Bankruptcy  Court,  and 
could  not  bavo  the  question  tried  over  again. 
Held,  also,  that,  even  if  there  were  no  estoppel, 
there  was  no  merger,  as  it  was  for  the  benefit  of 
M.  and  hia  intention  to  keep  the  term  subsisting. 
tLea  ».  Thursby.)   667 

(See  CoKrxxsATiOK—  Landlord  and  Tenant.) 

LEGACY  DUTY. 
(See  Revenue.) 

LIBEL. 

Libel  by  officer  of  corporation— Liability  of  corpora- 
tion—Scope of  duty  of  agent — Malice. — A  limited 
company  is  liable  for  a  libel  published  by  one  of 
iti  officers  acting  within  the  scope  and  in  the 
course  of  his  employment,  on  the  ordinary  prin- 
ciples of  agency:  and,  if  there  is  evidence  that  it 
was  within  tho  scope  of  the  ageut's  authority  and 
employment  to  write  the  letter  which  contained 
the  libel  complained  of,  the  fact  that  he  went 
farther  than  the  facts  warranted,  and  made 
charges  which  he  knew  to  bo  false,  will  not  relieve 
the  company  from  liability.  (Citizens'  Life  Assur- 
ance Company  Limited  t>.  Brown.)    739 

LICENSING. 
BVtrbouse    licensed    before  I860 — Conviction  of 
licence-holder  for  selling  spirits — Disqualification 
of  licence-holder — Application  by  owner  to  special 
sessions    for  licence — Discretion    of    justices — 
limitation  to  the  four  specified  grounds. — The 
bolder  of  the  licence  of  a  beerhouse  which  had 
licensed  for  the  sale  of  beer  and  wine  to  be 
on  or  off  the  premises,  prior  to  and 


continuously  since  the  1st  May  1869,  was  for  the 
first  time  convicted  of  the  offence  of  selling  spirits 

was  there- 


PAGE 


without  a  licence,  and  the 

upon  closed.  At  the  next  special  sessions  the 
owner  of  the  beerhouse  applied  under  sect.  15  of 
tho  Licensing  Act  1874  for  the  grant  of  a  licence 
for  the  safe  of  beer  and  wine  by  retail  in  respect 
of  the  premises  to  a  person  who  was  then  the 
res  dent  occupier  of  the  premises.  The  licence  was 
refused  by  the  special  sessious  upon  grounds  other 
than  oue  of  the  four  grounds  specified  in  sect.  8 
of  the  Wine  and  Beerhouse  Act  I860.  Held,  upon 
the  authority  of  Ex.  purtt  Flinn  and  Sont  (Xo.  2) 
(81  L.  T.  Rep.  221:  (1899)  2  B.  607)— the 
distinction  between  the  application,  na  in  that 
case,  to  a  court  of  summary  jurisdiction  for  an 
authority  to  carry  on  the  business  in  the  mean- 
time, and  the  application  to  the  specal  sessions 
for  the  grant  of  a  licence,  being  for  this  purposo 
immaterial— that  sect  19  of  the  Wine  and  Beer- 
house Act  1869  applied,  and  that  consequently  the 
special  sessions  had  not  a  general  discretion  to 
refuse  the  licence,  but  could  only  refuse  the  same 
upon  one  or  other  of  the  four  grounds  specified 
in  sect.  8  of  that  Act.  (Tower  Division  Licensing 
Justices,  apps.  r.  Chambers  and  others,  resps.)  ... 

Objection  to  licence — Not  required — Evidence. — On 
an  appeal  to  quarter  sessious  against  the  refusal 
of  licensing  justices  to  grant  the  renewal  of  a 
licence  on  the  ground  that  the  licence  was  not 
required  in  the  locality  or  neighbourhood,  evidence 
was  given  by  a  surveyor,  who  produced  an 
Ordnance  Survey  map,  that  within  a  certain  radius 
of  the  licensed  house  objected  to  there  were  a 
large  number  of  licensed  houses  and  beerhouses, 
that  for  ten  years  the  house  in  question  had  been 
licensed,  and  the  neighbourhood,  which  was 
thickly  populated,  had  not  altered  except  that  the 
population  had  increased.  It  was  also  proved  that 
the  neighbourhood  was  troublesome  to  the  police. 
The  objection  to  the  licence  had  been  served  by 
the  direction  of  the  licensing  justices.  Held 
kdittcnttinte  Kennedy,  J.),  that  there  was  no 
evidence  justifying  the  quarter  sessions  in  refusing 
to  grant  the  renewal  of  the  licence.  (Raven  and 
another,  apps.  r.  Southampton  Justice*,  resps.)  ... 

Order  taken  by  traveller1 — Appropriation — Sale  off 
licensed  premises. — An  order  for  beer  having  been 
given  to  the  traveller  of  a  person  licensed  to  retail 
beer  at  his  premises  by  a  customer  at  such 
customer's  house,  the  traveller  banded  the  order 
to  the  licensee  at  the  licensed  premises,  who 
appropriated  the  beer  by  placing  it  in  a  box  at 
those  premises  with  a  piece  of  paper  on  which  was 
the  customer's  name.  The  beer  was  delivered  and 
paid  for  at  the  customer's  bouse.  Held,  that 
this  was  not  a  sale  off 
(Walker,  app.  r.  Walker,  resp.) 

Sale  of  beer— Sale  at  unlicensed  place— Ca 
employed  to  take  orders  at  customers'  houses — 
Duty  of  canvasser  to  transmit  orders — Acceptance 
of  order  and  appropriation  at  licensed  premises- 
Executory  contract  of  sale  at  customers  house. — 
The  appellant,  a  brewer  who  was  licensed  for  the 
sale  by  retail  of  liquors  at  his  licensed  premises, 
employed  one  C.  to  obtain  orders  for  the  appel- 
lant's beer  from  persons  in  a  certain  district,  and 
subsequently  to  deliver  the  beer  so  ordered  at  the 
houses  of  tho  persona  ordering  tho  same.  In 
obtaining  the  orders  and  delivering  the  beer,  C. 
was  required  to  observe  certain  rules  to  the  effect 
that  no  beer  was  to  be  delivered  unless  the  same 
had  been  previously  ordered  and  the  order  had 
been  entered  in  an  order-book  and  sent  to  the 
licensed  premises  the  day  before  the  order  was  to 
be  executed,  and  no  money  was  to  be  taken  for 
the  beer  by  the  person  taking  the  order  until  the 
goods  were  delivered.  These  rules  were  not 
known  by,  or  communicated  to,  customers.  Post- 
cards were  also  given  to  C.  for  the  use  of 
customers  upon  which  they  could  send  their 
orders ;  but  these  were  not  always  given  to  persons 
on  whom  he  called.  In  accordance  with  his  usual 
course  of  business,  C.  called  at  a  customer's  house 
and  received  an  order  for  a  jar  of  beer.  He 
entered  the  order  in  h'.s  order-book,  which  on  the 
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next  day  wu  lent  on  to  the  appellant  at  hii 
licensed  premiaes,  where  the  order  wu  accepted 
and  the  jar  wai  appropriated  to  the  customer  at 
the  licensed  premises.  The  jar  was  placed  on  the 
appellant'*  cart  and  was  delivered  to  the  customer 
at  hit  house,  where  it  wu  paid  for  on  delivery. 
Held,  that  what  took  place  at  the  customer's  house 
waa  merely  the  taking  of  an  order  to  be  forwarded 
on  to  the  licensed  premises,  to  be  there  dealt 
with  by  the  appellant,  and  that,  therefore,  there 
was  no  evidence  of  any  contract,  whether  execu- 
tory or  otherwise,  for  the  sale  of  tho  beer  made  at 
the  customer's  house,  and  that  the  appellant  could 
not  be  convicted  under  sect.  S  of  the  Licensing 
Act  1872  of  selling  the  beer  at  a  place  where  he 
was  not  authorised  to  do  so  bv  bis  licence. 
(Strickland,  app.  r.  Whittaker,  icsp.)   448 

LIGHT. 
(See  Easement.) 

LOCAL  AUTHORITY. 
Formation  of  school  district  and  incorporation  of 
board  of  managers— Sale  of  property  belonging 
to  board  of  managers  and  investment  of  proceeds 
— Dissolution  of  district  by  Local  Government 
Board — Postponement  of  dissolution — Transfer  of 
Consols— Bank  of  England — Orders  of  Local 
Government  Board. — The  Local  Government 
Board  made  an  order  dissolving  a  metropolitan 
school  district  under  the  Metropolitan  Poor  Act 
Amendment  Act  1869  as  from  a  date  therein  men- 
tioned. By  subsequent  orders  the  date  of  dissolu- 
tion was  further  extended,  but  ultimately  the 
district  was  dissolved.  At  the  dato  of  dissolu- 
tion a  sum  of  Consols  was  standing  at  the  Bank 
of  England  to  the  credit  of  the  board  of  managers 
of  tho  dissolved  union.  The  Local  Government 
Board  made  an  order  directing  the  last  acting 
manager*  of  the  dissolved  district  to  transfer  the 
Consols  to  certain  poor  law  authoritie*  in  the 
order  named  in  the  proportions  therein  mentioned. 
Tho  Bank  of  England  refused  to  recognise  the 
validity  of  the  order  or  the  power*  of  the  last 
acting  manager*  to  transfer  the  Consols,  insisting 
that  if  the  corporate  board  of  managers  was  in 
existence  it  could  only  transfer  the  Consols  under 
its  seal,  and  that  if  it  was  not  in  existence  a 
vesting  order  was  required.  An  action  having 
been  brought  by  the  last  acting  manager*  for  a 
declaration  of  their  right  to  transfer:  Held,  that, 
on  the  dissolution  of  a  district  constituted  under 
the  Poor  Law  Amendment  Act  1845,  the  corporate 
board  of  such  district  constituted  under  sect.  45 
of  that  Act  continues  to  exist,  while  the  Dissolved 
Boards  of  Management  and  Guardians  Act  1870, 
s.  12,  does  not  automatically  vest  the  property  of 
the  district  in  the  last  acting  managers,  and 
consequently  that  the  plaintiff*  could  transfer  the 
Consols  under  their  seal  as  a  corporate  board.  It 
is  doubtful  whether,  when  once  the  Local  Govern- 
ment Board  has  dissolved  a  district  under  the 
Dissolved  Boards  of  Management  and  Guardian* 
Act  1870,  it  has  power  to  set  it  up  again  or  to 
continue  the  managers  for  more  than  a  period  of 
twelve  months  except  for  a  certain  purpose 
specified  on  the  face  of  the  order.  (Morton  *•. 
Bank  of  England.)  ...  375 

(Seo    HlGHWAT    T  RAM  WAT.) 

LOCAL  GOVERNMENT. 
Alteration  of  boundaries — Creation  of  new  urban 
district — Adjustment  of  property  and  liabilities. — 
The  loss  of  a  portion  of  a  ratepaying  area  doe* 
not  support  a  claim  for  an  adjuttment  of  "  pro- 
perty, income,  debts,  liabilities,  or  expenses," 
within  the  meaning  of  sect.  62  of  the  Local 
Government  Act  1888.  Therefore  where  a  parish 
forming  part  of  a  rural  district  was  made  into  a 
separate  urban  district  by  an  order  of  the  county 
council  under  the  Act,  and  before  the  alteration 
the  contribution  out  of  the  rates  of  that  parish 


way. 


ds  the  expense  of  maintaining  the  high- 
in  the  rural  district  had  largely  exceeded 


the  cost  of  maintaining  the  highways  in  t 
parish':  Held,  that  the  rural  district  council  had 
no  ground  for  contending  that,  as  their  income  and 
expenses  were  affected  by  the  alteration,  it  was 
a  matter  requiring  adjustment  under  sect.  62  of 
the  Local  Government  Act  1888-  (Caterham  Urban 
District  Council  v.  Godstone  Rural  District 
Council.)     

By-law — Building — "  Place  of  habitual  employment 
for  any  person  in  any  business" — Stables  of 
building  contractor. — By  by-law  No.  2  certain 
buildings,  which  should  not  be  constructed  or 
adapted  to  be  used  "  as  a  place  of  habitual 
employment  for  any  person  in  any  manufacture, 
trade,  or  business,  were  to  be  exempt  from  the- 
by-laws  relating  to  new  buildinga.  Held,  that  a 
building  divided  into  three  parts,  consisting  of  a> 
rain  goods  store,  a  timber  store,  and  stables,  used 
by  a  building  contractor,  was  not  a  building  used 
"  as  a  place  of  habitual  employment  for  any  person 
in  any  manufacture,  trade,  or  business"  even 
"  of  the  stables.  (Linxell. 
Walton  Urban  District 


MS 


although  part  consisted  of 
app.  r.  Felixstowe  and  W 
Council,  resps.)  


shed— Neglecting  to  comply  with 
acy  of  notice  — By  certain  by-laws 
Nos.  63  and  96  it  was  provided  tnat  if  any  person 
should  erect  new  domestic  buildings  certain  open 
space  was  to  be  provided,  and  anyone  who  was 
intending  to  erect  a  building  was  to  give  notice 
to  the  council  and  deliver  plans  thereof,  a  descrip- 
tion of  tho  materials  to  be  used,  and  other  details. 
By  by-law  No.  96,  where  a  person  who  has  erected 
a  building  or  done  any  other  work  to  which  the 
by-laws  apply  receives  a  notice  in  writing  specify- 
ing any  matter*  in  respect  of  which  the  erection 
or  the  work  is  in  contravention  of  any  by-law, 
•uch  person  must  cause  anything  done  in  contra- 
vention to  be  amended.  A  notiee  was  served 
stating:  "I  am  directed  ...  to  call  your 
attention  to  the  fact  that  a  wooden  erection  has 
been  made  .  .  .  contrary  to  Nos  53  and  96  of 
the  by-laws.  .  .  ."  Held,  that  such  not  ce  was 
sufficient.   (Dickinson,  app.  r.  Forsyth,  rcsp.)   ...  39 

Hoarding— "  Abutting  "  on  street.— A  hoarding  for 
advertisements,  60ft.  long  and  12ft.  above  a  hedge, 
no  part  of  such  hoarding  being  nearer  to  the 
street  than  2ft.  and  having  the  hedge  between  it 
and  tho  street,  does  not  "abut"  on  the  street. 
(Barnett,  app.  r.  Covell,  reap.)   2» 

Private  Act— Inconsistency  with  public  Act  — By  a 
private  Act  of  1894  the  appellant*  were  specially 
authorised  to  do  certain  work*  and  to  make  and 
maintain  in  connection  with  the  work*  so 
authorised  (intrr  alia)  all  necessary  and  proper 
buildings  and  other  works  on  any  lands  within 
the  limit*  of  deviation.  The  erection  of  a  certain 
building  on  land*  within  the  limit*  of  deviation 
was  rendered  necessary  by  works  so  authorised. 
Held,  that  the  interference  and  control  involved 
in  sect.  76  of  the  Metropolia  Management  Act 
1855  was  inconsistent  with  the  powers  conferred 
by  the  private  Act,  and  so  the  appellants  were 
not  bound  to  serve  on  the  respondents  a  notice 
under  that  section  in  respect  of  such  building. 
(Surrey  Commercial  Dock  Company,  apps.  v- 
Mayor,  Ac,  of  Bermondscy,  reaps.)  12S 

Private  street  works— Apportionment  of  expenses 
on  frontager— Notice  of  objection— Objection  that 
street  is  not  a  street  within  meaning  of  Act — 
Evidence  that  street  is  repairable  by  inhabitant* 
at  large—  Admissibility  — Sect.  7  of  the  Private 
Street  Works  Act  1892  enables  the  owner  of  any 
premises  shown  in  a  provisional  apportionment  a* 
liable  to  be  charged  with  any  part  of  the  expense* 
of  executing  private  street  works  under  the  Act  to 
serve  a  written  notice  on  the  urban  authority, 
objecting  to  the  proposals  of  the  urban  authority, 
on  the  grounds  (amongst  others) :  (a)  That  an 
alleged  street  is  not  a  street  within  the  meaning  of 
the  Act  i  and  (6)  that  a  street  is  a  highway  repair- 
able by  the  inhabitants  at  large  j  and  by  sect.  5 
a  "  street  "  means  a  street  a*  denned  by  the  Publio 
Health  Acts,  "and  not  being  a  hiehwav  repair- 
able by  the  inhabitants  at  large."   Held,  that 


Digitized  by  Google 


Oct.  8.  1904 


THE  LAW  TIMES. 


» 

[Index— liii 


SUBJECTS  OF  CASES. 


PAGE 

aub-sect.  (a)  include*  and  overlaps  sub-sect  (b), 
and  that  under  a  notice  of  objection  given  under 
subject,  (a)  -  that  the  alleged  part  of  a  street 
does  not  form  part  of  a  street  within  the  meaning 
of  the  Act,"  the  objector  is  entitled  to  give  evi- 
dence that  the  street  in  question  is  a  highway 
repairable  by  the  inhabitants  at  large,  although 
that  ground  of  objection  is  specifically  dealt  with 
in  tab-sect.  th).  (Carer,  app.  r.  Mayor,  Aldermen, 
and  Burgesses  of  Bexhill.)   58 

Public  health — Sanitary  authority— Power  to  pro- 
ride  "  publ-.c  sanitary  conveniences  " — Subway — 
Subsoil  of  highway — vesting  in  sanitary  authority 
— Bight  of  adjoining  owner  tuque  ad  medium  filum 
cue  —  Trespass.  —  Where  a  sanitary  authority, 
purporting  to  act  under  the  powers  con- 
ferred upon  them  by  sect.  44  of  the  Publio 
Hetlth  (London)  Act  1891.  had  constructed 
beneath  the  middle  of  a  street  certain 
public  lavatories  and  sanitary  conveniences, 
with  requisite  and  proper  means  of  approach 
thereto  and  exit  therefrom  on  both  sides  of  the 
street  so  that  the  approaches  in  fact  constituted 
a  subway  for  crossing  the  street,  the  entrances  to 
the  subway  being  by  staircases  placed  at  each  side 
of  the  street  at  or  near  the  edge  of  the  footway, 
it  was  held  that  the  sanitary  authority  had  been 
exercising  the  powers  conferred  by  the  statute  for 
•a  purpose  not  thereby  authorised,  they  having  no 
power  to  acquire  lands  for  the  purpose  of  con- 
structing a  subway ;  and  that  therefore  the 
plaintiff*,  opposite  the  doors  of  whose  premises  . 
one  of  the  entrances  to  the  subway  waa  placed, 
were  entitled  to  a  mandatory  injunction  to  restrain 
the  trespass.  (London  and  North-Weatern  Rail- 
way Company  r.  Mayor  and  Corporation  of  tho 
City  of  W  e  at  minster.)  ••    ••■    »>•    •••    ■■•  461 

LUNACY. 

Administration  of  lunatic's  property— Permanent 
additiona  to  and  improvements  of  freehold  estates 
—Orders  for  payment  of  expenditure  out  of 
personal  eatate— Jurisdiction.— Sect.  118  of  the 
Lunacy  Act  1890  gires  the  court  jurisdiction  to 
make  a  charge  upon  the  real  estate  of  a  lunatic 
for  the  whole  or  any  part  of  any  moneys  expended 
under  a  previous  order  for  the  permanent  improve- 
ment, securitv,  or  advantage  of  such  property, 
unless  in  making  the  previous  order  the  judge  had 
that  section  before  his  mind  and  deliberately 
«xercised  the  jurisd'ction  conferred  by  it.  If  the 
jurisdiction  has  been  exercised  once  when  the 
original  order  was  made  it  cannot  afterward*  be 
exercised  a  second  time.   {Re  Gist.)   35 

Application  of  property  for  maintenance  of  lunatic — 
Jurisdiction  of  Chancery  Division. — Where  a  per- 
son of  unsound  mind  not  so  found,  who  was  de- 
tained in  an  asylum  abroad,  was  absolutely  entitled 
to  certain  trust  property  in  thia  country,  and  direc- 

.  cions  were  desired  as  to  her  maintenance  thereout, 
the  Court  of  Appeal  (acting  under  the  jurisdic- 
tion in  Chancery),  upon  an  undertaking  by  the 
trustees  to  bring  the  trust  property  into  court, 
ordered  that  the  interest  thereof  should,  during 
the  lifetime  of  the  lunatic,  or  until  further  order, 
be  paid  to  the  lunatic's  sister,  who  was  one  of 
the  trustees,  she  undertaking  to  apply  the  same 
for  the  maintenance  of  tho  lunatic.  (Re  Carr's 
Trusts;  Carr  c  Carr.)    ...   ...  693 

Practice— Vesting  order— Direction  to  transfer  stock 
—Title  of  proceedings. — An  order  in  Lunacy  con- 
taining a  direction  made  under  sect.  133  of  the 
Lunacy  Act  1890  should  be  intituled  "In  the 
matter  of  tho  Lunacy  Acts  1890  and  1891,"  as  well 
as  in  the  matter  of  the  particular  lunacy.  But 
this  is  not  to  apply  to  a  case  under  sect.  116, 
sub-sect.  1  (ef>.  where  the  title  contains  a  refer- 
ence to  the  statutes  53  Vict.  c.  6  and  64  &  35  Vict. 
«-  66.   (Re  Purvis,  a  Person  of  Unaound  Mind.)  ...  394 

MERGER. 

Settlement — Charge  of  portions — Devolution  of  un- 
rsised  portion  upon  owner  of  estate  charged 
therewith— Benefit  of  owner  of  estate.— By  a 
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marriage  settlement  real  estates  of  the  husband 
were  settled  upon  trusts  for  the  husband,  the  wife, 
and  the  children  of  the  marriage,  and  portions 
for  the  younger  children  were  charged  on  the 
eatatea  and  secured  by  a  term  created  thereon, 
the  ultimate  limitation  of  the  estates  being  to  the 
settlor  in  fee,  who  covenanted  that,  so  long  aa  the 
interests  and  terms  thereby  created  should  subsist, 
the  estate*  comprised  in  the  settlement  should 
continue  to  be  of  a  specified  annual  value.  On  the 
death  of  a  younger  child,  whose  portion  had 
vested,  but  had  not  been  raised,  intestate  and 
unmarried,  the  portion  devolved  upon  the  settlor 
as  sole  next  of  kin,  but  he  did  not  take  out 
administration  to  his  son's  estate,  and  on  his  death 
his  testamentary  dispositions  (which,  however, 
were  executed  at  a  date  prior  to  hia  son's  death) 
contained  no  reference  to  the  portion.  On  an 
originating  summons  taken  out  by  the  trustees  of 
his  will,  the  question  was  raised  whether  the 
portion  which  devolved  upon  him  on  the  death  of 
his  son  sank  into  the  estates  upon  which  it  was 
charged  and  of  which  the  settlor  waa  absolute 
owner  subject  to  the  interests  and  terms  created 
by  the  settlement,  or  whether  it  continued  to  sub- 
sist and  formed  part  of  hia  personal  estate:  Held, 
that  it  was  for  the  benefit  of  the  settlor  that  the 
portion  should  sink  into  the  estates,  and  that  it 
had  merged  in  tho  inheritance  thereof.  (Re 
French-Brewster's  Settlement ;  Walters  r.  French- 
Brewster.)  ...  378 
(See  Lease.) 

METROPOLIS. 

By-law — Reasonableness — No  provision  as  to  notice 
—  Insufficient,  water-closet  accommodation. — By 
by-law  26  made  by  the  London  County  Council 
pursuant  to  aect.  39  (1)  of  the  Public  Health 
(London)  Act  1891  it  waa  provided  that:  " The 
landlord  or  owner  of  any  lodging-house  shall 
provide  and  maintain  in  connection  with  such 
bouse  water-closet,  earth-closet,  or  privy  accommo- 
dation in  the  proportion  of  not  less  than  one  water- 
closet,  earth-closet,  or  privy  for  every  twelve 
persons."  Tho  by-laws  further  provided  a  penalty 
upon  any  breach  thereof.  There  was  noprovision 
as  to  notice  to  the  laud'ord  or  owner.  Held,  that 
the  by-law  was  bad  on  the  ground  that  it  was  not 
reasonable.  (Nokes  and  another,  apps.  r.  Isling- 
ton Borough  Council,  reaps.)    23 

Drainage — Low-lying  land — Dwelling-houses  on — 
Houses  capable  of  being  drained  oy  gravitation 
for  greater  part  of  year— Houses  so  situate  "as 
not  to  admit  of  being  drained  by  gravitation" — 
Permission  of  council  for  erection — Time  for 
taking  proceedings. — The  appellant  erected  ten 
bouses,  intended  to  be  used  as  dwelling-houses,  on 
low-lying  land,  the  surface  of  which  was  below 
the  level  of  Trinity  high-water  mark.  During  the 
greater  part  of  the  year  these  houses  admitted  of 
being,  and  were  in  fact,  drained  by  gravitation 
through  an  intermediate  sewer  into  a  main  sewer, 
which  was  an  existing  sewer  of  the  London  County 
Council :  but  for  some  days  in  the  year,  in  times 
of  considerable  rainfall,  tho  main  sewer  became 
full  of  flood  water,  and  so  the  water  in  the  main 
sewer,  by  closing  a  hinged  flap  at  the  junction  of 
the  intermediate  sewer,  kept  the  sewage  back  in 
the  intermediate  sewer  and  prevented  it  from 
going  into  the  main  sewer,  ana  on  those  days  the 
nouses  could  not  be  drained  into  the  main  sewer. 
There  was  no  other  existing  sewer  of  the  council 
into  which  they  could  be  drained  by  gravitation. 
Upon  informations  under  sects.  122  and  200  9 
of  the  London  Building  Act  1894  against  the 
appellant  for  erecting,  without  the  permission  of 
the  council,  upon  such  low-lying  land  dwelling- 
houses  which  were  so  situate  "  as  not  to  admit  of 
being  drained  by  gravitation  into  an  existing 
sewer  of  the  council":  Held,  that  as  the  houses 
were  capable  of  being  drained  by  gravitation  into 
an  existing  sewer  of  the  council  for  the  greater 
part  of  the  year,  the  fact  that  for  some  days  in 
the  year  they  could  not  be  so  drained,  owing  to 
the  flood  water  in  the  main  aewer  keeping  back 
the  sewage  in  the  intermediate  sewer,  did  not 
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make  them  houses  which  were  "  so  situate  as  not 
to  admit  of  being  drained  by  gravitation  into  an 
existing  sewer  of  the  council  within  the  meaning 
of  sect.  122,  and  that  therefore  no  offence  under 
these  sections  had  been  committed  by  the  appel- 
lant in  erecting  the  houses  without  the  permission 
of  the  council.  Held,  further,  that  proceeding* 
under  these  sections  are  in  time  if  taken  within 
six  months  from  the  erection  of  the  building*, 
though  more  than  s  x  months  from  the  commence- 
ment of  such  erection.  (Ellis,  app.  r.  London 
County  Council,  rcsps.)  206 

Drains — By-laws — Reconstruction  of  drain  of  ©Id 
building— Necessity  of  intercepting  trap— Work 
"  in  any  building.'  —By  a  by-law  made  under  the 
powers  of  the  Metropolis  Management  Act  1855  it 
was  provided  that  eTery  person  who  should  con- 
struct or  reconstruct  any  pipe  or  drain,  or  other 
means  of  communicating  with  sewers,  so  far  as  bt 
should  effect  any  such  works  "  in  any  building " 
erected  before  the  confirmation  of  the  by-laws, 
should  provide  in  such  drain  a  suitable  and 
efficient  intercepting  trap.  Held,  that  the  word 
"  in  "—in  the  words  "  in  any  building  " — meant, 
not  "  inside  the  building,"  but  "  in  connection  with 
the  building,"  and  that  consequently  the  by-law 
applied  to  the  reconstruction  of  a  drain  in  con- 
nection with  an  old  building  erected  before  the 
confirmation  of  the  by-laws,  a*  the  reconstruction 
of  the  drain  was  a  work  "in"  such  building, 
although  such  drain  was  outside  the  building,  and 
that  such  drain  ought  to  be  reconstructed  with  an 
efficient  intercepting  trap,  a*  required  by  the  by- 
law.  (Kingsland,  app.  r.  Haben,  resp.)  449 

New  drainage — Removal  of  old  disused  drains— By- 
law or  regulation  and  direction.— By  regulation  29 
of  the  respondents  all  disused  drains  were  to  be 
broken  up  and  destroyed,  and  the  materials  and 
foul  earth  removed  and  dry  earth,  ballast,  or 
brick  rubbish  substituted.  By  sect.  83  of  the 
Metropolis  Management  Act  1855  a  penalty  is  pro- 
vided if  any  drain  thereinbefore  mentioned  is 
found  not  to  have  been  provided  according  to  the 
directions  or  regulations  of  the  respondents.  Tbo 
appellants  constructed  new  drains,  which  were 
connected  with  the  respondents'  sewer.  On  the 
premises  were  old  disused  drains  which  were  not 
physically  joined  or  connected  with  the  new  drains. 
The  old  'drains  were  not  taken  out.  Held,  that 
tho  regulation  was  rightly  made,  and  the  appel- 
lants were  properly  convicted  for  constructing  the 
new  drain  not  in  accordance  with  the  directions 
of  the  respondents.  (London  School  Board,  apps. 
v.  Fulham  Borough  Council,  reaps  )  116 

Smoke— Chimney  of  club— Smoke  from  cooking 
ranges  and  beating  apparatus—"  Private  dwelling- 
house."— The  chimney  of  a  club  of  750  members, 
such  club  containing  the  usual  c!ub  accommoda- 
tion, cmittuig  smoke  from  the  cooking  ranges  and 
the  furnaces  of  a  vertical  boiler  used  for  heating  tho 
premises,  is  not  the  chimney  of  a  "  private 
dwelling-bouse  "  wi'hin  the  exception  contained  in 
sect.  24  (ft)  of  the  Public  Health  (London)  Act  1891. 
(McNair,  app.  r.  Baker,  resp.)   24 

Smoke  from  tug— Nuisance — "  Chimney  "—Prohibi- 
tion order — Specifying  works. — The  funnel  of  a 
tug  plying  to  and  fro  in  the  river  Thames,  within 
the  jurisdiction  of  the  port  sanitary  authority  of 
London,  ia  a  "  chimney "  within  sect.  24  (A)  of 
the  Public  Health  (Loudon)  Act  1891.  If  a  court 
of  summary  jurisdiction  makes  a  prohibition  order 
under  sect.  5  of  the  Public  Health  (London)  Act 
1891,  such  order  need  not  specify  the  works  to  be 
done  by  the  person  against  whom  the  order  is 
made  if  in  tho  opinion  of  the  court  no  works 
could  be  done  to  prevent  a  recurrence  of  the 
nuisance.    (Tough,  app.  ».  Hopkins,  resp.)   672 

Smoke  nuisance— Notice  to  abate— Notice  to  prevent 
recurrence— Probihition  order— Specifying  works- 
Evidence.— Before  a  notice  is  served  under  sect.  4 
(2)  of  the  Public  Health  (London)  Act  1891  requir- 
ing the  person  served  to  do  what  is  necessary  for 
preventing  a  recurrence  of  tho  nuisance,  it  is  not 
necessarv  that  a  notice  requiring  such  person  to 
abate  the  nuisance  under  sect.  4  (1)  shall  have  been 
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served  previously  or  included  in  such  notice. 
Therefore,  a  notice  having  been  given  under  aect.  4 
(2),  a  court  of  summary  jurisdiction  can  make  an 
order  under  sect.  5  prohibiting  a  recurrence  of 
the  nuisance  and  specifying  works  to  be  executed, 
where  the  only  notice  served  haa  been  under 
sect.  4  (2).  if  such  court  is  satisfied  that  the 
nuisance,  although  abated,  is  likely  to  recur.  On 
the  hearing  of  informations  and  complainta  under 
sect.  5  (1)  (6),  the  respondent*  proved  the  nuisance* 
alleged,  but  offered  no  evidence  a*  to  how  the 
black  smoke  which  caused  the  nuisance*  had  been 
caused  or  a*  to  what  works  were  necessary  to 
abate  or  prevent  such  nuisance*.  The  appellants' 
witnesses  stated  that  the  black  tmoke  might  have* 
been  caused  by  two  furnace  doors  being  open  at 
the  same  time.  The  magistrate  determined  that 
the  respondents  were  entitled  to  a  prohibition 
order,  and  thereupon  the  appellants  required  that 
the  order  should  specify  the  works  they  were  to 
execute  under  sect.  6  (6),  but  iusisted  that,  the- 
case  being  closed,  the  magistrate  wai  precluded, 
from  hearing  further  evidence  a*  to  the  work*, 
necessary.  The  magistrate  therefore  added  to  hi* 
prohibition  order  a  direction  to  the  appellants  to 
tit  up  apparatus  to  prevent  the  furnace  doors  being 
opened  simultaneously.  Held,  that  the  order  was 
valid.  (Central  London  Railway  Company  v. 
Hammersmith  Borough  Council.)  645 

Street  opened  bv  water  company— Reinstatement  of 
street  by  contractor  employed  by  local  authority 
—Power  of  local  authority  to  recover  expensea 
of  supervising  and  superintending  the  work*. — 
Where  the  soil  of  a  street  in  the  metropolis  has 
been  opened  up  by  a  water  company,  the  local 
authority  can  by  virtue  of  sect.  114  of  the 
Metropolis  Management  Act  1855  recover  the 
expenses  of  superintending  and  supervising  the 
filling  in  and  making  good  the  soil  so  opened  up. 
(New  River  Company,  apps.  v.  Mayor,  Ac,  of 
Westminster,  resps.)   

MINES  AND  MINER AL8. 

Owner  of  mine- Duty  to  fence — Public  well  in 
shaft  of  abandoned  mine— Vesting  of  well  in  local 
authority— Liability  of  local  authority  to  fence.— 
Where  the  shaft  of  an  abaudoned  mine  contain* 
w»ter  and  is  u»ed  by  the  inhabitants  of  this 
district  a*  a  well  and  as  being  a  public  well 
becomes  vested  in  the  local  authority  under 
sect.  64  of  the  Public  Health  Act  1875,  tho  local 
authority  are  not  the  "owners"  of  the  mine,  or 
the  persons  "  interested  in  minerals  of  tho  mine." 
within  the  meaning  of  sect.  13  of  tho  Metal- 
liferous Mine*  Regulation  Act  1872,  and  are  not 
bound  under  that  section  to  fence  the  shaft,  and 
consequently,  in  the  absence  of  negligence  on 
their  part,  they  are  not  liable  for  injuries  caused 
by  the  shaft  not  having  been  fenced.  (Knuckey 
v.  Redruth  Rural  District  Council.)   226> 

Right  to  let  down  surface — Inclosure  Act — Award — 
Manorial  rights.— By  an  Inclosure  Act  and  award 
certain  wasto  land  wa*  allotted  amongst  com- 
moners. The  Act  provided  that  nothing  therein 
contained  should  be  construed  to  diminish  the 
rights  of  the  lord  of  the  manor  in  respect  to  his 
seignory  and  royalties  except  in  respect  of  hi* 
ownership  of  the  soil  to  be  inclosed.  And  tho 
Act  further  provided  that  the  lord  and  hia 
successors  should  hold  and  enjoy  all  mines  and 
quarrie*  under  the  waste  together  with  liberty  of 
searching  for,  winning  and  working  the  same, 
as  fully  aud  freely  a*  if  that  Act  had  nob 
been  passed,  and  that  without  making  or  paying 
any  satisfaction  for  so  doing.  And  tbe  Act 
further  provided  a  summary  mean*  by  which  any 
person  injured  through  the  lord's  working  of  tho 
mines  should  be  compensated  by  the  occupiers  of 
allotments  in  the  same  township.  Held,  in  action 
brought  by  surface  owner*  against  an  assign  of 
the  lord  to  restrain  by  injunction  any  injury  to  tho 
surface  by  mining  operations,  that  there  waa 
nothing  in  the  Inclosure  Act  to  deprive  a  surface 
owner  of  his  common  law  right  of  support  (tho 
clause  as  to  compensation  in  the  Act  relating  to 
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surface  u*cr  only),  and  that  consequently  the 
plaintiff*  were  entitled  to  an  injunction,  i  Bishop 
Auckland  Industrial  Co-operative  Flour  and  Pro- 
vision Society  Limited  r.  Buttcrworth  Colliery 
Company  Limited.)  149 


MORTGAGE. 
Debenture  stock  of  company — Collateral  agreement 
for  purchase — Clog  on  equity  of  redemption. — 
The  appellant  agreed  to  make  an  advance  to  the 
respondent  company  upon  the  security  of  first 
mortgage  debenture  stock  of  the  company  with  an 
option  of  purchasing  the  whole  or  any  part  of 
the  stock  so  pledged  at  an  *£recd  price  at  any 
time  within  twelve  months.  The  company  were 
desirous  of  paying  off  the  loan  before  the  expira- 
tion of  the  twelve  months,  and  the  respondent 
gave  notice  that  he  intended  to  exercise  his  option 
of  purchasing.  The  company  thereupon  brought 
an  action  claiming  a  declaration  that  the  agree- 
ment was  not  binding  on  them,  and  for  conse- 
quential relief,  and  the  appellant  counter- 
claimed  for  specific  performance  or  damages. 
Held,  that  the  case  came  within  the  rule  that  a 
mortgagee  is  not  allowed  at  the  time  of  making 
the  loan  to  enter  into  a  contract  for  the  purchase 
of  the  mortgaged  property,  and  that  the  option  of 
purchasing  could  not  be  enforced.  (Samuel  r. 
Jarrah  Timber  and  Wood  Paving  Corporation 
Limited.)   

Priority — Notice — Charges  upon  expectant  legacy — 
Fund  not  in  existence  or  under  control  of  any 
person  at  date  of  creation  of  incumbrances — 
Notices  given  by  incumbrancers  ou  fund  coming 
control.— Where  charge*  were  created, 
the  lifetime  of  a  testator,  by  a  beneficiary 
lis  expectant  legacy  under  the  will  of  the 
testa tor — of  which  charges  no  effective  notice 
could  be  given  by  any  of  the  incumbrancers  until 
the  legacy  charged  came  into  existence  and  some 
.  person  had  control  of  it — it  was  held  that  the 
order  of  the  dates  at  which  notices  were  given,  by 
the  incumbrancers  of  their  respective  securities, 
to  the  legal  personal  representative  of  the  testator, 
was  sufficient  to  determine  the  priorities  of  the 
(everal  incumbrancers,  according  to  the  principle 
of  Johnstone  v.  Cox  (43  L.  T.  Rep.  667;  19  Ch. 
Div.  17)  and  similar  authorities:  and  that  such 
priorities  ought  not  to  be  regulated  by  reference  to 
the   datca   of    the    securities    themselves.  (Re 
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Dallas.) 

(Soo  Landlord  and  Tenant- 


177 

Principal  and  Scbxtt.) 


NUISANCE. 

Electric    lighting    works— Vibration    and  noise- 
Borough  council — Injunction. — Under  a  provisional 
order  confirmed  by  Act  of  Parliament,  the  St.  P. 
Borough    Council    supplied    electricity    in  the 
borough,  and  for  this  purpose  had  an  electric 
generating  station  about  50ft.  from  tho  nearest 
point  of  a  row  of  houses.    The  provisional  order 
provided   that  nothing  contained   in  it  should 
exonerate  the  council  from  any  indictment,  action, 
or  other  proceeding  for  nuisance  in  the  event  of 
any  nuisance  being  caused  by  them.    In  May  1903 
the  council  began  to  run  new  and  enlarged  works 
and  machinery  at  the  generating  station,  including 
two  engines  each  of  about  750  horse-power.  The 
lessees  and  occupiers  of  the  row  of  houses  com- 
plained that  the  new  machinery  increased  an 
already  existing  nuisance  by  vibration  and  noise 
so  as  to  interfere  with  their  comfort  and  enjoy- 
ment, cause  injury  to  hpalth,  and  diminish  tho 
value  of  their  interests  in  their  bouses ;  and  they 
brought  an  action  against  the  council  claiming 
an   injunction   restraining   them   from  causing 
nuisance  to  the  plaintiffs  and  damaging  their 
interests  in  their  nouspg  by  vibration  and  noiso 
from  the  electric  generating  station,  and  damages. 
The  defendants  contended  that  the  vibration  and 
noi»«  were  due  to  certain  defects  in  the  balance 
of  the  engines  which  they  were  endeavouring  to 
remedy,  and  which  they  ought  to  be  allowed  time 
to  remedy  completely.   Held,  on  the 
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that  the  vibration  and  noise  were  productive  of 
an  amount  of  annoyance  against  which  the  plain- 
tiffs were  entitled  to  be  protected  ou  the  principle 
laid  down  in  liroder  v.  Saitlard  (2  Ch.  Div.  692) 
and  Bamford  v.  Turltp  (6  L.  T.  Rep.  721; 
3  B.  &  S.  62) ;  that  the  annoyance  was  not  merely 
temporary  and  occasional,  but  calculated  to  work 
material  injury  to  the  plaintiffa'  property ;  that  tho 
defendants  were  not  entitled  to  carry  on  their 
works  unless  they  could  do  so  without  occasioning 
a  nuisance ;  and  that  an  injunction  must  be 
granted,  with  an  inquiry  as  to  damages.  (Colwcll 
and  others  r.  St.  Pancras  Borough  Council.)  US 

Noise,  vibration,  and  smell — Electrical  works- 
Generating  station — Injunction. — By  a  provisional 
order  made  under  the  Electric  Lighting  Acts,  and 
duly  confirmed  by  Act  of  Parliament,  the  corpora- 
tion of  R.  were  authorised  to  supply  electrical 
energy  for  public  and  private  purposes  within  the- 
area  of  the  borough;  it  being  provided  by  the 
order  that  nothing  therein  should  exonerate  the 
undertakers  from  any  indictment,  action,  or  other 
proceedings  for  nuisance  in  the  event  of  nny 
nuisance  being  caused  or  permitted  by  them.  The 
corporation  entered  into  arrangements  with  tho- 
defendant  company  for  tho  erection,  maintaining, 
and  working  of  a  generating  station  within  the 
borough ;  and  the  defendant  company,  in  pur- 
suance of  such  arrangements,  acquired  as  a  site 
for  the  proposed  works  a  piece  of  laud  adjoining 
the  garden  of  the  plaintiff's  house,  and  proceeded 
to  erect  therein  the  requisite  engines,  dynamos, 
and  other  machinery.  The  plaintiff,  who  occupied 
her  house  as  a  ladies'  school,  complained  of 
various  annoyances  to  the  inmates  of  her 
establishment  by  noise,  vibration,  and  offensive 
smells  or  vapours  produced  by  the  operation  of 
the  defendant  company's  works,  and  instituted  an 
action  for  an  injunction  and  damages  in  respect 
of  the  Alleged  nuisance.  The  court  being  of" 
opinion  that  the  annoyances  complained  of  wcre- 
not  trivial  or  a  kind  to  be  expected  from  any 
ordinary  and  reasonable  uso  by  the  defendant, 
company  of  the  land  they  had  acquired,  and, 
further,  that,  in  spite  of  a  diminution  in  intensity 
and  frequency  of  the  annoyances  complained  of 
since  the  commencement  of  the  action,  yet  even  at 
the  date  of  the  trial  such  annoyances  had 
repeatedly  and  recently  recurred,  ah  injunction 
and  damages  were  granted  accordingly.  (Knight 
r.  Isle  of  Wight  Electric  Light  and  Tower 
Company  Limited.) ...   •   4-1 U 

Public  and  private  nuisance— Smallpox  hospital— 
Injunction—  Publio  convenience— Public  health — 
Scientific  evidence  as  to  the  effects  of  similar 
hospitals.— A  quia  timet  action  was  brought  by  tho 
Attorney-General  on  the  relation  of  certain  owners 
and  occupiers  in  a  district  near  a  populous  ctv, 
and  by  the  «ame  owners  and  occupiers  as  plaintiff* 
to  restrain  the  use  by  the  corporation  of  the  city 
of  certain  buildings  as  a  smallpox  hospital,  both 
a«  a  public  and  a  private  nuisance.  Held,  that  to> 
succeed  in  such  a  case  it  is  necessary  for  the 
plaintiffs  to  show,  not  merely  that  inconvenience 
may  be  experienced  or  a  sentiment  of  danger  may 
exist;  but  a  strong  probability,  amounting  to  a. 
moral  certainty  that  the  hospital,  if  established, 
will  be  an  actionable  nuisance,  and  that  tho 
plaintiffs  having  failed  to  show  this,  that  their 
action  must  be  dismissed.  In  the  course  of  the 
trial  the  plaintiffs  adduced  scientific  evidence  to 
show  from  the  experience  of  other  smallpox 
hospitals  that  such  hospitals  tended  by  aerial 
convection  to  spread  the  disease ;  and  rebutting 
scientific  evidence  waa  adduced  by  the  defendants. 
At  the  desire  of  the  parties  his  Lordship  heard 
tho  evidence ;  but  expressed  considerable  doubt  as 
to  its  admissibility.    (Attorney-General  r.  Mayor, 

4c,  of  Nottingham.)   308 

(Sec  Public  Health.  ) 

PARTNERSHIP. 
Dissolution—  Expulsion  clause— Conduct  detrimental 
to  partnership  business  or  flagrant  breach  of  any 
duties  of  partner— Conviction  by  police  magistrate 
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for  travelling  without  a  ticket — Injunction. — 
Articles  of  partnership  provided  that  the  managing 
partner,  in  the  event  of  either  of  the  other 
partners  being  addicted  to  notorious  intemperance 
or  immorality  or  other  scandalous  conduct  detri- 
mental to  the  partnership  business  or  at  any 
time  during  the  partnership  permitting  or  being 
guilty  of  any  flagrant  breach  of  any  of  the 
duties  of  a  partner,  should  be  at  liberty  to 
remove  either  or  both  of  them  from  the  partner- 
ship on  giving  them  six  days'  notice  in  writing. 


One  of  the  partners  waa  convicted  by  a  police 
magistrate  of  travelling  on  a  railway  without  a 
ticket  with  intent  to  avoid  payment  and  fined  thu 
full  penalty,  and  thereupon  the  managing  partner 
gave  him  notice  expelling  him  from  the  partnei- 
•hip.  On  motion  by  the  partner  for  an  interim 
injunction  to  restrain  his  expulsion :  Held,  that. 
«a  the  plaintiff  had  been  convicted  of  dishonesty, 
the  case  was  within  the  expulsion  clause,  and  that 
there  was  ample  justification  for  the  notice  of 
dissolution,  and  the  court  declined  to  interfere  by 
injunction.    (Carmichael  v.  Evans.)  573 


PATENTS.  DESIGNS.  AND  TRADE  MARKS. 
Design  —  Registration  —  1 

registered  design  for  same 
registered  design  similar  to 
Marking  goods— Registration  "  of 
known  to  infringer— Injunction—  Damages.—  Tho 
plaintiffs  registered  a  design  for  improvements  in 
motor  cycles  between  the  time  when  they  applied 
for  and  the  time  when  they  obtained  letters  patent 
for  a  similar  invention.  Subsequently  they  regis- 
tered a  new  design,  which  in  fact  was  similar  to 
the  originally  registered  design,  and  sold  machines 
marked  with  the  second  registration  number  only. 
The  fact  of  the  registration  was  unknown  to  the 
defendants  prior  to  the  issue  of  tho  writ  in  an 
action  against  them  for  infringement,  but  they 


after  the  writ  was 
and  on  an  application  for  an  interim  injunction 
they  offered  to  keep  an  account.  Held,  that  a 
patent  and  a  registered  design  for  the  same 
invention  might  co-exist,  tho  rights  conferred  did 
not  clash,  and  the  registration  was  valid ;  that  the 
first  registration  was  not  forfeited ;  and  that  want 
of  knowledge  was  not  a  reason  why  an  injunction 
should  not  t>e  granted,  but  that  it  protected  the 
defendants  from  payment  of  damages  in  respect  of 
•salea  effected  by  them  before  writ.  (Werner 
Motors  Limited  r.  A.  W.  Gamage  Limited.)  

Patent  action— Petition  for  revocation — Liberty  to 
apply  for  leave  to  amend  by  disclaimer — Con- 
ditions as  to  infringement  prior  to  order — Dis- 
cretion of  judge. — Where  a  patent  is  ordered  to  be 
revoked  unless  within  a  certain  time  the  patentee 
obtains  leave  to  amend  by  disclaimer,  the  judge 
has  a  discretion  as  to  the  terms  on  which  he  will 
give  the  patentee  the  opportunity  of  obtaining  the 
leave  to  amend,  and  such  discretion  will  only  be 
reviewed  by  the  Court  of  Appeal  in  exceptional 
cases.    (lie  Geipel's  Patent.)   

Trade  mark — "  Invented  word  " — "  Absorbine  " — 
Removal  from  register. — Y.,  a  manufacturing 
chemist,  residing  in  America,  obtained  in  Nov.  1901 
the  registration  in  the  United  Kingdom  of  the 
word  "  Absorbine  "  as  a  trade  mark  in  respect  of 
chemical  substances  used  for  agricultural,  horti- 
cultural, veterinary,  and  sanitary  purposes,  and 
also  in  respect  of  chemical  substances  prepared 
for  use  in  medicine  and  pharmacy.  He  used  the 
word  in  connection  with  a  liquid  preparation 
designed  to  absorb  and  remove  various  growths 
and  diseases  in  animals.  Messrs.  T.  were  well- 
known  manufacturers  of  an  ointment  intended  for 
similar  purposes,  which  they  sold  under  the  name 
of  "  Absorbent "  till  1901,  but  about  the  time  of 
Y.'s  registration  of  "  Absorbine "  they,  without 
any  knowledge  of  that  fact,  changed  the  name  of 
their  ointment  to  "Absorbine."  and  sold  it  under 
that  name.  Y.  and  his  English  agents,  Messrs. 
C,  brought  an  action  against  them  to  restrain 
them  from  infringing  the  registered  trade  mark 
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preparation  as  a  preparation  of  the  plaintiffs'. 
Messrs.  T.  contended  that  "  Absorbine  "  ought  not 
to  have  been  registered  as  a  trade  mark,  and 
moved  to  expunge  it  from  the  register.  Held, 
that  "  Absorbine  was  not  an  invented  word, 
since  the  first  two  syllables  formed  an  ordinary 
English  word,  and  the  last  was  a  meaningless 
flourish  or  termination,  and  there  was  no  inven- 
tion in  continuing  the  syllables ;  and  that  it  must 
therefore  be  expunged  from  the  register,  and  the 
be  dismissed.  (Christy  r.  Tipper;  Re 
s  Trade  Mark.)  

POLICE. 

Pension — Approved  service — Continuous  service — 
Dreak  in  service.  —  The  "  approved  service " 
referred  to  in  sect.  1  of  the  Police  Act  1890  must 
be  continuous  service  to  entitle  a  constable  to  a 
pension.  (Garbutt,  app.  r.  Durham  Joint  Com- 
mittee, resps.)  ... 

POOR  LAW. 
Overseers — Distress  for  rates — Illegal  distress  by 
assistant  overseer — Liability  of  overseers  for 
illegal  acts  of  assistant  overseer. — Overseen  are 
not  liable  tirtute  officii  for  an  illegal  and  excessive 
distress  by  an  assistant  overseer  in  the  execution 
of  a  distress  warrant  for  non-payment  of  rate*. 
A  distress  warrant  for  nonpayment  of  rates  waa 
issued  by  justices,  addressed  in  the  usual 
statutory  form  to  the  overseera  and  constables, 
and  it  was  handed  by  one  of  the  overseers  to  the 
assistant  overseer  of  tho  parish,  who  had  been 
duly  appointed  to  act  as  such  assistant  overseer. 
The  assistant  overseer,  while  purporting  to 
execute  the  distress  warrant,  waa  guilty  of  an 
illegal  and  excessive  distress,  the  overseors  having 
taken  no  part  in  the  same.  Held,  that  the  over- 
seers were  not  liable  for  the  illegal  acts  of  the 
assistant   overseer    in   executing    the  warrant. 

(Baker  and  Wife  r.  Wicks  and  others.)  706 

Removal  of  pauper — Settlement — Married  woman- 
Husband  having  no  settlement  —  Derivative 
settlement. — A  pauper  and  her  huaband,  who  was 
a  foreigner  with  no  settlement,  came  to  reside  in 
the  parish  of  Birmingham  in  Jan.  1901,  and  resided 
there  until  June  1901,  when  the  husband  went  to 
America  with  no  intention  of  deserting  hia  wife, 
and  with  the  intention  of  returning.  The  wifo 
and  her  children  continued  to  reside  in  the  parish 
of  Birmingham  until  March  1902,  when  they  went 
into  the  workhouse.    Held,  that  the  pauper  and 


her  children,  who  were  all  under  the  age  of 
sixteen  years,  wore  irremovable  from  the  parish 
of  Birmingham.    (Tewkesbury  Guardians  v.  Bir- 

•>■    ■•■   ■■•    ••■    >>•    ■••  787 


POOR  RATE. 
(See  Ratixo.) 

PRACTICE. 

Administration — Common  order  for  administration 
against  executor — Subsequent  action  by  same 
plaintiff  charging  wilful  default  and  fraud — No 
evidence  of  fresh  information  acquired  since  date 
of  common  order — Leave  of  the  court. — A  plaintiff 
who  has  obtained  a  common  order  for  administra- 
tion of  an  estate  against  the  executor  may 
obtain  the  leave  of  the  court  to  bring  a  frean 
action  charging  (inter  alia)  wilful  default  against 
the  executor  without  proving  that  he  did  not 
acquire  tho  information  on  which  ho  founds  his 
fresh  action  in  time  to  utilise  it  in  the  former 
proceeding  in  which  he  obtained  the  common 
order  for  administration,  proof  of  which  was 
required  in  the  case  of  Laming  Get  (40  L.  T. 
Rep.  33;  10  Ch.  Div.  715.  on  the  plaintiff,  who 
was  an  undischarged  bankrupt,  giving  security 
to  the  satisfaction  of  the  master  for  tho  executor'a 
costs  of  the  fresh  action.  (He  Kurtx,  deceased ; 
Emerson  r.  Henderson.)    IS 

Administration  action  —  Parties  —  Trustee  —  Repre- 
sentation of  truat  estate.— An  action  for  breach  of 
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trust  was  brought  by  a  beneficiary  under 
n:arnage  settlement  against  the  executors  of  one 
of  toe  trustees,  but  not  the  surviving  trustee  of  the 
settlement,  lite  surviving  trustee  was  also  dead, 
and  no  new  trustees  of  the  settlement  had  been 
appointed  by  the  person  in  whom  the  power  was 
vested.  Held,  that  the  representatives  of  the  sur- 
viving trustee  must  be  added  as  defendants,  or 
that  new  trustees  of  the  settlement  must  be 
appointed  and  added  as  defendant*.    \IU  Jordan ; 

Hayward  v.  Hamilton.)  233 

Appeal — Specially  indorsed  writ — Action  by  consent 
referred  to  master — Decision  of  master — Right  to 
appeal  to  Divisional  Court  from  decision  of  master. 
— An  appeal  does  not  lie  to  the  Divisional  Court 
the  decision  of  a  master  in  an  action  which 
been  referred  to  him  by  consent  of  the 
Order  XIV..  r.  7,  which  provide* 
that,  upon  the  hearing  of  an  application  for  leave 
to  enter  final  judgment,  "  with  the  consent  of  the 
parties,  an  order  may  bo  made  referring  the 

action  to  a  maater."   (Fraaer  r.  Fraaer.)  709 

Appeal  on  question  of  fact— Concurrent  findinga  of 
two  courts  below.— There  is  no  rule  of  practice  in 
the  House  of  Lords  that  the  House  will  not  enter- 
tain an  appeal  on  a  question  of  fact  where  there 
have  been  concurrent  findings  in  the  courl 
(Montgomery  and  Co.  r.  Wallace^]  ames.) 

-Distribution  of  fund  anions 
-Limitations  of  timea  for  claims  by  absent 
(La  Compan.a  de  loa  Ferrocarrilea  de 
v.  Collingham  and  others.)   212 

Costs— Action  settled— "  Record  withdrawn.  No 
ither  side  "—Costs  of  interlocutory  pro- 
rdered  to  be  paid  by  plaintiff— Right  of 
to  tax  after  settlement  of  action. — 
ogress  of  an  action  several  orders 
were  made,  "upon  interlocutory  applications,  that 
the  plaintiff  should  pay  the  defendants'  costs,  in 
some  cases  "  in  any  event."  The  action  was 
suosequcntly  settled  upon  the  terms,  indorsed  on 
the  briefs  of  counsel,  "Record  withdrawn.  No 
costs  on  either  side,"  the  question  of  tLe  costs  of 
the  interlocutory  proceedings  not  being  present 
to  their  minds.  Held,  that  after  the  settlement 
of  the  action  the  defendants  were  entitled  to 
taxation  and  payment  of  their  costs  of  the 
interlocutory  proceedings  which  the  plaintiff  had 
been  ordered  to  pay.  (Walter  r.  Bcwicke. 
Moreing.  and  Co.)    *W 

Costs— Application  for  judgment  or  new  trial- 
Costs  of  successful  applicant— Discretion  of  court. 
—Where  an  application  is  made  to  the  Court  of 
Appeal  for  judgment  or  a  new  trial  on  appeal 
irom  a  judgment  and  verdict  at  a  trial  before  a 
judge  and  jury,  on  the  ground  of  misdirection  or 
otherwise,  and  such  application  is  opposed  by 
the  other  side,  but  a  new  trial  is  granted, 
although  there  ia  no  absolute  rule  applicable  to 
all  such  cases,  and  the  court  lias  a  discretion 
either  to  give  or  refrain  from  giving,  or  to  reserve 
the  costs  of  the  successful  application  to  abide 
the  result  of  the  new  trial,  yet,  in  the  absence  of 
special  circumstances,  prima  facie  the  costs  of  the 
successful  application  ought  to  be  borne  by  the 
party  who  opposed  it.  The  order  made  in  Bray 
v.  Ford  (73  L.  T.  Rep.  609:  (1896)  A.  C.  44)  is 
not  to  be  considered  as  an  order  laying  down  any 
general  rule  upon  the  point,  but  merely  as  an 
order  in  that  particular  case.   (Hamilton  v.  Seal.)  692 

Costs  —  Taxation  —  Refresher  fees  —  Discretion  of 
taxing  master. — 8ub-rule  29  of  Order  LXV  ,  r.  27. 
gives  the  taxing  master  a  discretion  in  party  and 
party  taxation  to  allow  refresher  fees  in  addition 
to  the  maximum  feea  prescribed  by  sub-rule  48,  if 
be  finds  that  the  higher  amount  is  necessary  or 
proper  for  the  attainment  of  justice  or  for  defend- 
ing the   rights   of   any   party.   (Cavendish  •. 

S  vfll  tt.)         m      ••«      •••      •••      •••      •••      •••  •••  500 


for    libel  - 

of  fair  comment — Interrogatories  as  to 
previous  statements  concerning  plaintiff— Leave  to 
r  — In  an  action  for  damages  for  Ubel  in 
a  criticism,  published  in  the  defendants' 


Kin 

paper,  of  an  opera  composed  by  the  plaintiff,  the 
defendants  pleaded  that  the  words  complained  of 
were  fair  and  bond  fide  criticism  of  and  comment 
on  the  opera,  and  were  published  without  malice. 
The  plaintiff  applied  for  leave  to  deliver  interroga- 
tories to  the  defendants  asking  them  whether  they 
had  not  previously  published  an  incorrect  state- 
ment about  the  plaintiff,  what  information  they 
had  which  induced  them  to  believe  that  statement 
was  true,  from  whom  they  derived  such  informa- 
tion, whether  it  was  derived  from  the  same  source 
aa  the  article  complained  of,  and  what  steps  they 
had  taken  to  verify  it.  Held  (dismissing  the 
appeal),  that  leave  to  deliver  the  interrogatories 
had  been  properly  refused  as  not  being  relevant 
to  the  question  of  malice.    (Caryll  r.  Daily  Hail 

Publishing  Company.)   

Discovery— Production— Privilege— Further  affidavit 
—Sufficiency— Omission  of  statement  by  party  that 
documents  for  which  protection  is  claimed  contain 
nothing  impeaching  his  own  case. — In  an  action  to 
enforce  the  right  to  profit  made  upon  an  alleged 
joint  purchase  and  resale  of  land  and  an  account, 
defendant  had  counter-claimed  for  specific  per- 
formance of  an  alleged  agreement  between  him 
and  the  plaintiff  as  to  certain  properties  purchased 
by  defendant  and,  as  alleged,  by  the  plaintiff  and 
defendant  jointly  and  payments  to  be  made,  for  a 
sale,  and  the  execution  of  a  proper  conveyance. 
Defendant  in  an  affidavit  of  documents  had  sworn 
that  he  objected  to  produce  certain  documents  on 
the  ground  that  they  related  only  to  bis  own  case, 
and  did  not  tend  to  prove  or  support  the  plaintiff's 
case.  Held,  that  the  affidavit  was  technically 
sufficient,  although  not  containing  the  statement 
that  the  documents  for  which  privilege 
:ontained  nothing  impeaching  his 
(Johnson  r.  Whitaker.) 


Discovery— Production  of  documents— Marine  insur- 
ance—Underwriter's right  to  discovery  and  pro- 
duction—Action by  underwriters  against 
to  recover  over-payments.— In  an  action  by 
writers  to  recover  the  amount  of  overcharges 
which  they  had  paid  to  the  assured  in  respect  of 
claims  upon  policies  of  marine  insurance,  which 
overcharges  they  alleged  had  been  obtained  by 
means  of  false  and  fraudulent  accounts:  Held, 
that  the  underwriters  were  entitled  to  have  as 
full  discovery  from  the  assured  as  they  would  have 
been  entitled  to  in  an  action  brought  against  them 
upon  the  policies.  (Boulton  and  others  •>. 
Houldcr  Brothers  and  Co.  and  others.)  621 

Execution — Discovery  in  aid — Judgment  against  a 
company — Examination  as  to  property  of  company 
— Ex-director — "Any  officer."— Order  XLII ,  r.  32. 
provides  that  when  a  judgment  for  the  payment  of 
money  has  been  recovered  against  a  company,  the 
court  or  a  judge  may  order  that  "any  officer 
thereof"  shall  be  orally  examined  as  to  whether 
the  company  has  any  property  or  means  of 
satisfying  the  judgment.  Held,  that  the  court  or 
a  judge  has  jurisdiction  under  this  rule  to  make 
an  order  for  the  examination  of  a  person  who  has 
been  a  director  of  the  company,  though  he  may 
have  ceased  to  hold  that  office.  (SocidUS  Generate 
pour  Favoriser  le  Developpcment  du  Commerce  et 
de  l'Industria  en  France  r.  Johann  Maria  Farina 
and  Co.)   472 

Receiver — Writ  of  possession — Time. — Where  an 
order  was  made  directing  delivery  of  certain 
premises  into  the  possession  of  a  receiver 
appointed  by  the  order,  but  no  time  within  which 
delivery  of  possession  was  to  be  made  was  specified 
in  the  order,  it  was  held  that  a  writ  of  possession 
could  not  issue  because  Order  XLI.,  r.  S,  had  not 
been  complied  with.   (Savago  v.  Bentley.)   641 

Remitting  action  to  County  Court — Claim  on  writ 
exceeding  100?. — Amendment  of  writ — Claim 
reduced  to  sum  not  exceeding  100/. — Jurisdiction 
to  remit. — Where  in  an  action  of  contract  brought 
in  the  High  Court  the  claim  indorsed  on  the  writ 
in  the  first  instance  exceeds  100/.,  but  the  writ  is 
subsequently  amended  and  the  claim  reduced  to  a 
sum  not  exceeding  100/.,  there  is  jurisdiction  to 
order  the  action  to  be  tried  in  a  County  Coust 
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under  sect.  65  of  the  County  Courts  Act  1888. 
(Sneade  r.  Wotherton  Baryte's  and  Lead  Mining 
Company  Limited.)   53 

Service  of  writ  out  of  the  jurisdiction — Prima  facie 
evidence  of  breach  within  jurisdiction. — Where 
application  is  made  for  leave  to  serve  a  writ  out 
ot  the  jurisdiction,  or  to  discharge  an  order  for 
such  service,  the  court  is  not  called  upon  to  try 
the  ineriU  of  the  action,  but  the  affidavits  should 
show  a  prmtd  farit  cause  of  action  within  the 
jurisdiction,  and  disclose  a  substantial  question 
which  the  plaintiff  tond  fiilr  desires  to  try.  Suffi- 
cient information  should  be  given  to  make  clear 
the  ground  on  which  the  court  is  asked  to  pro- 
ceed. (Chemische  Fabrik  vornials  Sandoz  ». 
Badischc  Aml:n  und  Soda  Fabriks.)  753 

Staying  proceedings— Frivolous  and  vexatious  action 
— Intei locutory  application  in  County  Court — 
Subsequent  action  in  High  Court  rat*  ng  same 
question — Where  an  action  was  brought  in  good 
faith  to  try  a  legal  point  which  ought  to  be  tried, 
a  motion,  under  Order  XXV.,  r.  4,  to  dismiss  the 
action  as  frivolous  and  vexatious  and  an  abuse  of 
the  process  of  the  court,  on  the  ground  that  the 
point  was  rrt  judicata,  having  been  raised  and 
determined  in  previous  proceedings,  was  dis- 
missed with  costs  in  any  event.    (Lea  r.  Thursby.)  265 

(Soe  Costs—  LrKArv-  St.  m  mart  JfRiiDKTtON— Will.) 

PRINCIPAL  AND  AGENT. 
Commission — "  When  and  if  the  purchase  is  com- 
pleted by  private  treaty."— The  defendant  agreed 
to  pay  the  plaintiff  commission  on  the  sale  of  an 
hotel  •when  and  if  the  purchase  U  completed  by 
private  treaty."  The  plaintiff  introduced  a  pur- 
chaser, who  sigued  a  contract  to  purchase  with  the 
defendant,  and  pa;d  a  deposit.  The  purchaser 
was  unable  to  carry  out  the  contract,  and  the 
defendant  agreed  to  release  her,  and  he  was  to 
retain  the  deposit.  Held,  that  the  plaintiff  was 
entitled  to  his  commission.    (Chapman  r.  Winson  .)  150 

Mistake— Money    paid    to   agent— Remittance  to 
banker— C'reuit  given  by  banker  to  customer — 
Remittance  made   by  mistake — Recovery  back 
from  banker   by  payer. — K.   was  a  merchant, 
financed  by  two  banks.    Theie  banks  were  each  in 
the  habit  of  advancing  money   to  K.  on  the 
security  of  the  shipping  documents  of  goods, 
bought  by  him.    When  he  sold  such  goods  he  was 
in  the  habit  of  obtaining  from  them  the  necessary 
documents  to  enable  him  to  deliver  the  goods, 
and  at  the  same  time  assigning  to  them  the 
purchase  money.    On  receipt  ot    the  purchase 
money  from  the  purchasers  of  the  goods,  the 
banks  would  credit  the  amount  to  K.'a  account. 
The  plamtilfs  bought  several  parcels  of  goods 
from  K.,  and  received  from  him  notice  of  the 
assignment  of  the  purchase  money.    The  purchase 
money  of  some  of  the  parcels  was  assigned  to  one 
bank,  and  of  the  other  parcels  to  the  other  bank. 
Through  a  mistake  of  their  clerk  the  whole  of  the 
money  payable  by  the  plaintiffs  in  respect  of  all 
these  parcels  of  goods  was  paid  over  by  tbrm  to 
only  one  of  the  banks,  with  instructions  to  credit 
K.'s  account  with  the  amount.    This  was  accord- 
ingly done  by  the  bank  under  the  belief  that  the 
whole  of  the  money  was  rightly  paid  over  to  them. 
On  discovering  the  over-payment,  the  plaintiffs 
nsked  the  bank  to  return  it.    The  bank  refused. 
In  an  action  to  recover  back  the  monev :  Held, 
that  the  plaintiffs  were  entitled  to  the  return  from 
the  bank  of  the  money  that  had  been  thus  paid 
them  by  mistake.    (Continental  Caoutchouc  and 
Gutta  Percha  Company  r.  Kleinwort,  Sons,  and 
Co.)   ...    ...    ,,,   ...    ...    ...  474 

Secret  commission— Corrupt  bargain — Confirmation 
by  principal— Evidence— Necessity  of  full  know- 
ledge of  ail  facts  —The  defendant,  acting  through 
his  agent,  entered  into  a  contract  with  the 
plaintiffs,  who  were  shipbuilders,  for  the  building 
of  a  ship.  Before  the  contract  was  arranged  the 
plaintiffs  secretly  agreed  to  give  a  commission  to 
the  defendant's  agent.  At  an  interview  which 
afterwards  took  place  between  the  plaintiffs  and 
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the  defendant  ns  to  the  payment  by  him  of  money 
due  under  this  contract,  the  plaintiffs  informed 
him  that  they  had  agreed  to  pay  commission  to 
the  agent,  and  the  defendant,  after  being  so 
informed,  paid  them  a  small  sum  on  account.  The 
plaintiffs  afterwards  brought  an  action  to  recover 
the  balance  due  to  them.  At  the  trial  of  the 
action  it  was  held  that,  by  reason  of  the  plaintiff's 
secret  agreement  to  give  a  commission  to  the 
defendant's  agent,  the  contract  was  one  which 
entitled  the  defendant  to  repudiate,  but  that  by 
what  had  occurred  at  his  interview  with  tho 
plaintiffs  he  had  confirmed  the  contract  and 
debarred  himself  from  repudiating  it:  (88  L.  T. 
Rep.  286).  On  appeal:  Held,  that  the  plaintiffs 
had  not  shown  that  there  had  been  a  full  dis- 
closure to  the  defendant  of  all  the  circumstances 
in  connection  with  the  plaintiffs'  agreement  to 
pay  commission  to  the  agent,  and  that  therefore 
there  had  been  no  such  confirmation  by  the  defen- 
dant of  his  contract  as  debarred  him  from 
repudiating  it.  (Bartram  and  Sons  r.  Lloyd.) 
Underwriter — Authority  of  underwriter  to  write 
names — Ordinary  business  at  Lloyd's — Guaranteo 
policy — Policy  underwritten  for  private  purposes 
and  benefit  of  agent — Liability  of  principal. 
— When  an  agent,  having  express  authority  to 
make  a  particular  kind  of  contract  on  behalf  of 
hi«  principal,  makes  such  a  contract  in  the  name 
of  hia  principal  with  a  person  who  deals  in  good 
faith,  the  principal  is  liable  although  the  agent  in 
fact  makea  the  contract  for  bis  own  purposes  and 
in  his  own  interests,  and  not  in  the  interests  of 
his  principal.  (Hambro  and  Son  r.  Bumand  and 
othorta)    ••■  ■••    •■•    ■••    ■•■    ■••    ■•*    <•■    •••  80S 

PRINCIPAL  AND  SURETY. 
Mortgage — Insurance  of  mortgage  debt — Contract 
of  insurance  or  suretyship— Covenant  by  surety 
with  limited  liability— Contribution.— By  an  inden- 
ture made  between  H.  of  the  first  part,  D.  of  tho 
second  part,  and  a  bank  of  the  third  part,  H. 
mortgaged  a  public-bouse  to  secure  £4000  and 
interest,  and  H.  and  D.  covenanted  to  pay  the 
£4000  and  interest.    There  was  a  proviso  that 
J>  .  who  was  a  surety,  should  not  be  liable  for 
more  than  £1000  and  interest.    H.  covenanted  to 
insure  the  security  in  the  name  of  the  bank  with 
an  assurance  company.    In  the  proposal  for  a 
policy  it  was  stated  "  D.  will  join  in  the  mort- 
gage for  the  purpose  of  guaranteeing  £1000  of 
the  mortgage  money."   An  insurance  was  accord- 
ingly effected  with  the  plaintiff  company,  and  by 
the  "policy  it  was  provided  that  the  proposal  wis 
to  be  darned  to  be  incorporated  with  the  policy, 
and  the  company  agreed  that  if  the  mortgagor 
made  default  the  company  would  pay  the  prin- 
cipal and  interest;  and  it  was  provided  that 
thereupon  the  bank  (therein  called  the  insured) 
f  hould  assign  the  mortgage  debt  and  all  securities 
to  the  company,  and  do  all  things  necessary  for 
the  purpose  of  enforcing  any  right*  or  remedies, 
or  of  obtaining  relief  or  indemnity  from  other 
parties  to  which  the  company  should  bo  sub- 
rogated upon  payment  under  "the  policy.  Tho 
mortgagor  having  made  default,  the  company  paid 
the  mortgage  debt,   interest,   and   costs,  and 
moneys  expended  in  preservation  of  the  property, 
amounting  in  all  to  nearly  £5000.    They  realised 
£4000.  and  claimed  tho  balance  from  1).  Held, 
that  the  plaintiff  company  and  D.  were  not  co- 
sureties: that  the  company  had  guaranteed  tho 
payment  of  the  money,  and  D.  was  liahle  for  the 
amount  claimed.    )7?<  Denton;  Licenses  Insurance 
Corporation   and  Guaranteo  Fund   Limited   r.  _ 
Denton.) 


•••  as* 


PROBATE. 

Colonial  grant — Limited  grant — Reseating — Tf  the 
proper  conditions  prescribed  by  the  Colonial 
Probate  Act  1R92  have  been  complied  with,  a 
limited  coloiral  grant  may  be  reseated  in  the 
United  Kingdom,  iln  the  Goods  of  William 
Smith.)   

(See  Will.) 
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PUBLIC  AUTHORITY. 
Limitation  of  action— Tramway  acquired  and  worked 
by  county  council  under  statutory  power*.— The 
London  County  Council  by  two  private  statutes 
were  empowered  to  acquire  and  work  a  certain 
tramway.  An  accident  having  happened  to  a 
passenger  on  one  of  the  tramcars  owing  to  the 
alleged  negligence  of  the  council  or  their  servants  : 
Held,  that  the  action  must  be  commenced  within 
six  months,  as  sect.  1  cf  the  Public  Authorities 
Protection  Act  1883  applied.  (Parker  r.  London 
County  Council.)   415 

PUBLIC  HEALTH. 

Building  by-laws — Deposit  of  plans — Change  of  by- 
laws after  approval  of  plans — How  of  houses- 
Part  of  work  carried  out — Right  to  completo 
according  to  approved  plans. — -Sect.  27  of  the 
Harrogate  Corporation  Act  1893  provided  that  the 
deposit  with  tne  corporation  of  any  plan  of  any 
street  or  building  should  be  null  and  void  "  if  the 
execution  of  the  work  specified  in  such  plan  should 
not  be  commenced  within  three  years  from  the 
date  of  such  deposit."  In  1804  a  builder 
deposited  a  plan  showing  thereon  a  number  of 
houses  which  be  proposed  to  erect,  and  which  were 
in  accordance  with  the  building  by-laws  then  in 
force  in  the  borough.  The  plan  was  approved  by 
the  corporation,  gome  of  the  houses  were  built 
and  completed,  and  certificates  were  given  on  their 
completion  by  the  corporation.  In  Nov.  1901  tho 
building  by-laws  in  force  in  the  borough  were 
repealed  **  except  as  regards  any  work  commenced 
before  that  date,"  ana  on  the  same  day  new  by- 
laws came  into  force  with  which  the  plan  that  had 
been  deposited  by  the  builder  in  1894  did  not, 
comply.  Held,  that  the  plan  approved  in  1894 
was  not  merely  the  plan  of  one  building,  but  was 
really  a  number  of  separate  plans  for  the  buildings 
shown  thereon;  that  therefore  tho  completion  of 
some  of  the  houses  shown  on  the  plan  was  not  a 
commencement  of  the  other  buildings  there  shown, 
which  were  not  in  fact  begun  till  after  the  uew 
by-laws  came  into  force,  and  the  defendant  was 
not  entitled  to  go  on  with  the  work  under  the  old 
by-laws.    (Harrogate  Corporation  r.  Dickinson.)...  41 

Dangerous  atructurc — Costs  incurred  by  authority — 
Costs  of  appellant  where  respondent  does  not 
appear — Practice.— Sect.  257  of  the  Public  Health 
Act  1875  does  not  apply  to  sect.  75  of  the  Towns 
Improvement  Clauses  Act  1847,  incorporated  in 
the  Act  of  1875  by  sect.  160.  Expenses  of  putting 
up  a  hoarding  under  sect.  75  ot  tho  Act  of  1847 
can  be  therefore  recovered,  although  three  months 
have  not  elapsed  since  the  demand.  Costs  may 
be  granted  ui  a  proper  case  against  a  respondent, 
the  defendant  before  the  justices,  even  although 
he  does  not  appear  upon  tho  appeal.  (Usk  Urban 
District  Council,  apps.  r.  Mortimer,  rcsp.)   25 

Drain  on  private  ground— Draining  several  houses 
—Drain  or  sewer— "  Single  private  drain."— J.  was 
the  owner  of  twelve  houses,  at  the  rear  of  which 
runs  a  main  or  common  drain  with  which  each 
of  the  houses  connects.  The  sewage  is  conveyed 
from  the  main  or  common  drain  through  a  branch 
drain  into  the  public  sewer.  The  sewage  of  four 
other  bouses,  belonging  to  two  other  owners,  is 
conveyed  by  the  main  or  common  drain,  which  also 
runs  at  the  rear  of  those  four  houses,  into  the 
said  branch  drain.  Both  the  main  or  common 
drain  and  the  branch  drain  are  constructed  wholly 
on  private  property,  and  it  was  admitted  that  the 
branch  drain  was  a  "single  private  drain"  within 
the  meaning  of  sect.  19  of  the  Public  Health  Acts 
Amendment  Act  1890.  Held,  that  the  main  or 
common  drain  running  at  the  rear  of  J.'s  houses 
was  a  *ewer  and  was  not  a  "  single  private  drain  " 
within  sect.  19  of  the  Public  Health  Acts  Amend- 
ment Act  of  1890.  (Jackson,  app.  v.  Wimbledon 
Urban  District  Council,  resps.)  417 

Justices— Abatement  of  nuisance  Order  made  by 
three  justicos— Order  signed  by  one  justice  only- 
Validity  of  order— Necessity  of  signature  by  two 
justices.— By  sect.  251  of  the  Public  Health  Act 
1875  a  court  of  summary  jurisdiction  when  hearing 


MM 

and  determining  an  information  or  complaint 
under  the  Act  must  b?  constituted  of  two  or  more 
justices  of  the  peace  in  petty  sessions.  A  court 
of  summary  jurisdiction  con;  is  ting  of  three 
justices  in  petty  sessions  made  an  order  under 
sect.  96  of  the  Act  on  the  owner  of  certain 
premises  for  the  abatement  of  a  nuisance  on  the 
premises.  The  order  as  drawn  up  and  served  on 
the  owner  was  signed  by  one  justice  only.  Held, 
that  the  order  must  bo  signed  by  two  justices, 
and,  having  been  signed  by  one  justice  only,  was 
bad.  (Wing,  app.  r.  Epsom  Urban  Dittrict 
Council,  retps.)  543 

London  —  By-laws  —  Lodjing-hcuse  —  Cleansing  st 
stated  times- -Liability  ot  "landlord" — No  pro- 
vision in  by-law  for  notice  to  landlord— Validity  of 
by-law. — llndcr  the  provision*  of  sect.  94  of  "the 
Public  Health  (London)  Act  1891,  by  which  sani- 
tary authorities  are  enjoined  to  make  by-laws 
for  (amongst  other  things)  "  tho  cleansing  and  ' 
lime-washing  at  stated  times  of  the  premises"— 
that  is,  "  of  a  house  or  part  of  a  bouso  which  is  let 
in  lodgings  or  occupied  by  members  of  more  than 
one  family" — a  metropolitan  borough  council 
made  by-laws  wherein  "  lodging-house "  was 
defined  as  "  a  house  or  part  of  a  house  which  ia 
let  in  lodgings  or  occupied  by  members  of  more 
than  one  family."  One  of  these  by-laws  provided 
that  "  the  landlord  of  a  lodging-house  shall  in  tho 
first  week  of  the  month  of  April  in  every  year 
cause  every  part  of  the  premises  to  be  cleansed." 
The  by-law  contained  no  provision  as  to  tho 
giving  of  notice  to  the  "landlord,"  who  was 
defined  as  including  the  person  who  received  or 
was  entitled  to  receive  the  rack  rent  of  the 
lodging-house  or  the  profits  arising  from  the  let- 
ting. Held,  that  the  by-law  was  unreasonable 
and  bad.  in  that  it  did  not  provide  for  notice  of 
the  state  of  the  premises  to  be  given  to  the  land- 
lord, who  was  thereby  made  responsible,  before 
making  him  liable  far  a  breach  of  the  by-law. 
Held,  further,  by  Wills,  J.,  that  the  by-law  was 
also  bad  upon  the  ground  that  the  work  was 
required  to  be  done  in  the  first  week  in  April, 
which  frequently  included  the  Easter  holidays, 
when  there  would  be  a  great  difficulty  in  getting 
sufficient  labour  to  do  work  which  might  require 
several  days.  (Stiles,  app.  r.  Galinski,  resp. ; 
Nokea  and  Nukes,  app.  r.  Mayor,  &c,  of  Islington, 
reaps.)  437 

Nuisance — "Intimation"  notice  by  inspector  to 
abate — Compliance  with  "  intimation  without 
statutory  notice — Work  which  sanitary  authority 
ought  to  have  done-  Compulsion— Right  of  owner 
to  recover  expenses  as  for  work  done  under  com- 
pulsion.— An  owner  of  premises  received  a 
written  intimation  under  sect.  3  of  the  Public 
Health  (London)  Act  1891.  duly  signed  by  the 
officer  of  the  sanitary  authority,  making  known 
to  him  the  existence  of  a  nuisauce  at  his  premises 
and  requesting  him  to  abate  the  same  within 
seven  days,  otherwise  the  sanitary  authority  would 
commence  proceedings  against  him  by  the  service 
of  a  statutory  notice.  The  owner,  without  wait- 
ing for  the  service  of  the  statutory  notice  under 
sect.  4  of  the  Act  requiring  him  to  abate  tho 
nuisance,  did  the  necessary  works  to  abate  the 
nuisance,  in  the  course  of  which  he  discovered 
that  the  work  was  a  sewer  and  not  a  drain,  but 
without  communicating  with  the  sanitary 
authority  he  completed  the  work,  and  brought  an 
action  against  the  sanitary  authority  to  recover 
the  expenses  as  for  work  done  by  him  under  com- 
pulsion which  the  sanitary  authority  were  legally 
compellable  to  do.  Held,  but  ouly  on  the 
authority  of  Thompnon  and  Sorrit  Mnnufarturinit 
Company  v.  H  ■  ■ .  ■  (59  J.  P.  580),  that  work  done 
under  an  "  intimation  "  given  under  sect.  3  is  not 
work  done  uudcr  compulsion,  and  that  as  tho 
owner  had  not  waited  for  thu  statutory  notice 
under  sect.  4,  but  bad  done  the  work  under  the 
"intimation"  notice,  the  work  was  not  done  by 
him  under  compulsion,  and  he  was  not  entitled  to 
recover  the  expenses  of  the  work.  Qturre, 
whether,  if  an  owner  wrongfully  converts  I  hat 
which  ia  properly  a  drain,  for  the  repair  of  which 
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i.e.  would  be  liable,  into  a  sewer,  he  could  recover 
from  the  sanitary  authority  the  expenses  of  work 
done  by  him  to  the  sewer  under  compulsion  of 
the  sanitary  authority.    (Oliver  and  another  9. 

Camberwell  Borough  Council.)  285 

Sewer  or  drain — "  Single  private  drain." — T.  was  the 
owner  of  a  block  of  seven  bouses  in  a  street, 
and  adjacent  to  these  were  two  blocks  of  six 
houses  each,  belonging  to  another  owner.  There 
were  two  private  passages  between  the  blocka 
leading  to  the  backs  of  the  houses.  A  6in.  pipe 
passed  through  the  two  blocks  and  across  the 
two  passages,  passing  into  a  9m.  pipe  paasing 
through  the  block  belonging  to  T.,  and  out  into 
the  main  sewer  in  a  street  running  at  right  angles 
to  the  atreet  in  which  the  three  blocka  were 
situated.  Held,  that  the  Sin.  pipe  was  a  sewer 
and  not  a  drain,  and  so  was  repairable  by  the 
local  authority.   (Thompson,  app.  r.  Mayor  of 

Eccles,  reap.)   507 

Street  not  repairable  by  inhabitants  at  large — 
Expenses  of  sewering  and  paving — Liability  of 
owners  of  premise* — Owner  at  date  of  completion 
of  work  not  owner  at  date  of  demand — Liability 
of  person  not  owner  at  date  of  demand. — Under 
aect.  150  of  the  Public  Health  Act  1875,  notice* 
were  served  by  an  urban  authority  upon  the 
owner*  of  premises  fronting  or  abutting  on  a 
street  (not  being  a  highway  repairable  by  the 
inhabitants  at  large)  to  sewer,  pave,  and  make 
up  the  street.   These  notices  not  having  been 
complied  with,  the  urban  authority  executed  the 
necessary  works  and  apportioned  the  expense* 
upon  the  owners  of  premisea  fronting  on  the 
street.   The  appellant,  both  at  the  time  of  the 
notice  to  pave  and  at  the  time  of  the  completion 
of  the  works  by  tbe  urban  authority,  was  the 
owner  of  premises  fronting  the  street ;  but  before 
the  date  of  the  notice  of  apportionment  and  of 
tbe  demand  upon  him  to  pay  the  amount  appor- 
tioned on  hi*  premises,  he  had  ceased  to  be 
owner,  having  told  the  premisea,  and  upon  the 
date  of  tbe  demand  of  such  amount  he  waa  not 
owner  of  the  premises.   Upon  summary  proceed- 
ings  before   justices    to    recover   the  amount 
apportioned  on  the  premises,  from  the  appellant 
a*  being  the  "owner  in  default"  within  the 
meaning  of  sect.  150:  Held,  but  only  upon  the 
authority  of  the  case  of  Rtg.  v.  Swindon  A'tw 
Torn  Jakq.1  Board  (40  L.  T.  Rep.  424  ;  4  Q.  B.  Div. 
305),  that,  notwithstanding  the  words  in  sect.  257 
of  the  Act  that  such  expenses  may  be  recovered 
by  the  local  authority  "  from  any  person  who  is 
the  owner  of  such  premise*  when  the  works  are 
completed,"  the  appellant  not  having  been  the 
owner  at  the  date  of  the  demand  upon  him  to 
pay  the  apportioned  amount,  waa  not  the  "owner 
in  default"  within  the  meaning  of  sect.  150, 
although  he  was  the  owner  of  the  premises  at  the 
time  when  the  work*  were  completed,  and  that 
therefore  he  waa  not  liable  to  pay  the  expense*. 
To  be  the  "owner  in  default"  in  such  cases,  a 
person  must  bo  the  owner  not  only  at  the  time 
when  the  works  are  completed,  but  also  at  the 
time  when  the  apportioned  amount  is  demanded 
from  him.  (Millard,  app.  r.  Balby-with-Hexthorpe 

Urban  District  Council,  resps.)  489 

Unsound  meat — Meat  going  bad  while  stored— Meat 
not  set  out  or  offered  for  sale — "  Intended  for  the 
food  of  man." — On  a  Monday  morning,  shortly 
after  twelve  o'clock  at  noon,  an  inspector  of 
nuisances  visited  the  shop  where  the  appellant 
carried  on  the  business  or  a  butcher.  The  shop 
contained  a  safe  which  the  inspector  found  closed. 
It  waa  opened  by  him  and  found  to  contain  some 
meat  which  showed  sign*  of  decomposition. 
Business  was  carried  on  at  the  appellant'*  shop 
up  to  midnight  on  the  previous  Saturday,  when 
all  the  meat  remaining  unsold  waa  placed  in  the 
aafe,  and  waa  then  sound  and  fit  for  the  food  of 
man.  On  the  Monday  in  question  the  safe  had 
not  been  opened  after  midnight  on  tbe  previous 
Saturday  until  tbe  inspector*  visit,  a  period  of 
thirty-six  hour*.  In  the  ordinary  courae  of  the 
appellant's  business  all  the  meat  contained  in 
■4be  safe  would  have  been  examined  before  setting 
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it  out  for  sale,  and  any  part  found  to  have  been 
unsound  would  have  been  removed.  Held,  that 
there  was  no  evidence  that  the  meat  waa  deposited 
on  the  appellant's  premises  for  the  purpose  of 
sale  and  intended  for  the  food  of  man.  (Wieland, 
app.  r.  Butler-Hogan,  resp.)  ... 

(See  Local  Govxk.vmx.nt.) 
QUARTER  SESSIONS. 


RAILWAY. 

Carriage  of  goods— Owner'*  risk — Over-carriago  by 
mistake — Goods  forwarded  by  another  route  to 
reduce  damage — Liability  of  railway  company. — 
Barrels  of  fish  were  delivered  by  tbe  plaintiff  to 
the  defendants  to  be  carried  to  J.  rid  8.  upon 
the  condition  that  the  defendants  were  to  be 
relieved  from  all  liability  for  loss,  damage,  mis- 
delivery, delay,  or  detention.  At  E.,  instead  of 
transferring  the  barrels  to  another  truck  to 
go  to  S  ,  owing  to  a  mistake  they  were  carried  on 
to  T.  It  being  too  late  to  return  the  barrels  to 
E.  and  send  them  rid  8.  to  J.,  the  defendants,  to 
save  further  delay,  sent  them  tit  W.  Owing  to 
this  there  was  a  delay  in  the  delivery,  and  the  fish 
was  damaged.  Held,  that  the  defendants  were 
not  liable.  (Foster  r.  Great  Western  Railway 
Company.)  779 

Rates  —  Carriage  of  non-perishable  goods  by 
passenger  tram — Absence  of  statutory  duty  to 
carry — Right  of  company  to  impose  its  own  term* 
— Inclusive  charge  for  collection,  carriage,  aud 
delivery — Equality  clause. — A  railway  company 
which  is  under  no  statutory  obligation  to  carry 
non-perishable  goods  by  passenger  train  is  entitled 
to  demand  from  all  persons  who  wish  to  send  non- 
perishable  goods  by  passenger  train  a  single  rate 
including  collection,  carriage,  and  delivery. 
(Stone  and  Co.  v.  Midland  Railway  Company.)     ...  194 

Rates— Undue  preference — Shipment  rate  and 
works  rate — Works  rate  for  same  services  higher 
than  shipment  rate — Right  of  trader  to  apply  for 
reduction  of  works  rate— Right  to  make  applica- 
tion where  trader  does  not  directly  pay  rate.— 
The  mere  fact  that  a  railway  company  charge  a 
higher  rate  for  carriage  of  coal  over  the  same 
length  of  line  to  traders'  works— all  trader*  being 
charged  an  equal  rate — than  they  do  for  coal  for 
shipment,  is  not  of  itself  sufficient  to  give  a  trader 
a  right  to  apply  to  the  court  for  reduction  of  the 
works  rate,  and  such  difference  between  the 
works  rate  and  the  shipment  rate  does  not  neces- 
sarily show  an  undue  preference  or  an  undue 
prejudice  within  the  meaning  of  the  Railway  and 
Canal  Traffic  Acts.  A  railway  company  carried 
from  certain  collieriea  to  C.  large  auantities  of 
coal,  the  greater  proportion  of  which  was  for 
ahipment  from  that  port  to  places  abroad  and  to 
porta  in  England,  and  the  remaining  part  was 
for  work*  in  C,  including  the  works  of  the  appli- 
cants, who  were  large  flour  miller*  in  C,  and 
for  home  consumption.  They  carried  the  ship- 
ment coal  at  a  low  shipment  rate,  but  all  other 
coal,  whether  for  works  (including  the  applicant*' 
work*)  or  for  home  consumption,  was  charged  a 
higher  or  works  rate,  the  works  rate  being  some 
60  per  cent,  higher  than  the  shipment  rate,  and 
being  the  same  for  all  trader*  in  C.  It  was  proved 
that  the  low  shipment  rate  was  justified  by  neces- 
sity, and  that  owing  to  competition  with  other 
ports  and  to  other  causes  it  was  practically  im- 
possible in  the  interests  of  the  public  for  tbe 
company  to  raise  the  shipment  rate ;  and  further, 
that  the  work*  rate  waa  a  reasonable  rate,  and 
was  in  fact  so  low  that  it  could  not  reasonably  be 
made  lower  without  reducing  it  to  a  non-paying 
rate,  and  though  there  was  some  slight  com- 
petition, no  real  or  substantial  competition  wa* 
proved  between  the  two  classes  of  coal.  Upon 
a  complaint  by  the  applicants  that  tbe  higher 
works  rate  charged  for  the  carriage  of  their  coal 
with  the  low  shipment  rate  was  an 
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undue  preference  and  an  undue  prejudice  within 
the  meaning  of  the  Railway  and  banal  Traffic 
Acta :  Held,  that  the  mere  difference  in  the  two 
rate*  was  not  in  itaelf  sufficient  to  prove  an  undue 
preference  or  an  undue  prejudice,  or  to  give  the 
applicant*  a  right  to  come  to  the  court  for  relief ; 
that,  under  the  circumstance*,  within  the  meaning 
of  sub-sect.  2  of  aect.  27  of  the  Railway  and  Canal 
Traffic  Act  1888,  not  only  was  tho  lower  charge 
for  the  shipment  traffic  "necessary  for  securing 
in  the  interests  of  the  public  the  traffic  in  respect 
of  which  it  is  made,"  but  also  "the  inequality 
could  not  be  removed  without  unduly  reducing 
the  rates  charged  to  the  complainant,  and  that 
therefore  the  applicants  were  not  entitled  to  a 
reduction  in  the  works  rate  charged  to  them. 
Srmblr,  in  such  case,  the  fact  that  the  rates  are 
charged  by  the  railway  company  to  and  paid  by 
the  colliery  company,  and  not  directly  charged  to 
or  paid  by  a  trader  himself  in  tho  first  instance, 
doe*  not  prevent  the  trader  from  applying  to  the 
court  under  the  Railway  and  Canal  Traffic  Acta, 
if  in  substance  the  charge  is  made  so  as  to  affect 
the  traders'  interest.  (8pillers  and  Bakers  Limited 
r.  Taff  Vale  Railway  Company.)...  713 

RATING. 

General  district — Sporting  rights — Arable,  meadow, 
or  pasture  lands  and  woodlands. — The  lessee  of 
sporting  rights  over  arable,  meadow,  pasture 
grounds  and  woodlands,  such  rights  being  let 
apart  from  the  occupation  of  the  land,  is  not  en- 
titled to  be  assessed  in  the  proportion  of  one 
fourth  part  only  of  the  net  annual  value  to  the 
general  district  rate  by  virtue  of  aect.  211  (1)  (6)  of 
tho  Public  Health  Act  1876.  (Alton  Urban  Dis- 
trict Council,  apps.  r.  Spicer,  resp.)   676 

Home — Occupation— Caretaker.— Br  61  Geo.  3, 
c.  150.  after  reciting  an  Act  of  12  Car.  2,  c.  37, 
whereby  a  yearly  sum  of  290/.  was  charged  upon 
the  bouses  of  the  inhabitants  of  the  parish  of 
St.  Paul,  Covent  Garden,  for  the  support  and 
benefit  of  the  rector,  curate,  clerk,  ana  sextons 
for  the  time  being  of  that  parish,  that  charge  of 
250/.  was  repealed,  and  in  lieu  thereof  a  yearly 
sum  of  520V.  was  charged  upon  all  homes  within 
the  said  parish  to  be  assessed  by  the  church- 
warden*  and  paid  by  the  occupiers  of  such  houses 
respectively.  Held,  that  housea  consisting  of  tho 
offices,  warehouses,  store-rooms,  and  counting- 
houses  of  publishers,  some  rooms  in  which  were 
occupied  by  caretakers  and  their  families,  such 
caretaker*  having  internal  access  to  the  whole  of 
the  premises,  were  chargeable  under  this  statute. 
fLewin  and  others  ».  Newnca  Limited;  Same  ». 
Wame  and  Co.)   100 

Poor  rate— Appeal  against  assessment— Appearance 
of  assessment  committee  as  respondents— Consent 
of  guardians— Notice  to  guardians.— Sect.  2  of  tho 
Union  Assessment  Committee  Amendment  Act 
1864  provides  that  the  assessment  committee  of  a 
nnion  may,  with  the  consent  of  the  guardians  of 
such  union,  after  notice  shall  have  been  sent  to 
every  guardian,  appear  as  respondents  to  an 
appeal  to  quarter  sessions  against  a  poor  rate. 
Sect.  12  of  the  Divided  Parishes  and  Poor  Law 
Amendment  Act  1882  provides  that  where  under 
the  Poor  Law  Amendment  Act  1834,  or  any  of 
the  Acta  amending  the  same,  the  consent  in 
writing  of  a  majority  of  the  guardians  of  a  union 
is  required,  a  fourteen  days'  notice  shall  be  given 
to  each  guardian  of  the  meeting  at  which  the 
resolution  giving  the  consent  is  passed.  Held, 
that  sect.  12  of  the  Act  of  1882  does  not  have 
reference  to  sect.  2  of  the  Act  of  1864,  and  there- 
fore it  is  not  a  condition  precedent  to  the  power 
of  the  guardians  to  give  their  consent  under  sect.  2 
of  the  Act  of  1864  that  a  fourteen  days'  notice 
should  be  given  of  the  meeting  at  which  such  con- 
sent is  given.   (Smith  r.  Leigh  Union  Assessment 

Committee.)   240 

Poor  rate— Application  for  distress  warrant — Tender 
of  part  of  rate— Jurisdiction  of  justices  to  issue 
distress  warrant  for  whole  rate— Jurisdiction  to 
issue  warrant  of  commitment  for  whole  rate. — 
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Where  upon  a  summons  for  a  distress  warrant  for 
a  poor  rate  the  person  liable  to  pay  the  same 
tenders  a  part  of  the  rate  in  court  before  the 
justices,  the  justices  have,  notwithstanding  such 
tender  in  courf-,  jurisdiction  to  issue  a  distress 
warrant  for  the  whole  amount  of  the  rate,  and, 
in  default  of  sufficient  distress  to  satisfy  the  whole 
amount,  to  issuo  a  warrant  of  commitment  in 
respect  of  the  whole  amount,  notwithstanding  a 
aubsequent  tender  of  part.   (Ba  parte  Wiles.)  ...  225 

Poor  rate— Distress— Sale— Charges  in  schedule— 
Further  charges— Legality.- On  a  distress  for  poor 
rates  the  costs  and  charges  arc  not  limited  to 
those  provided  by  the  schedule  to  67  Geo.  3  c.  93, 
applied  to  a  distress  for  such  rates  by  7  &  8 
Geo.  4,  c.  17,  but  the  "reasonable  charges  of 
the  taking,  keeping,  and  selling  the  said  distress  " 
may  be  deducted  as  provided  by  12  &  13  Vict, 
c.  14,  s.  1.  These  "  reasonable  charges "  may 
include  a  charge  for  the  fee  of  an  auctioneer  on 
the  sale.    (Hill,  app,  r.  Pannifer,  resp.)  611 

Poor  rate — Recovery — Distress  warrant — Tender 
of  part  of  rate  in  court — Refusal  of  magistrate  to 
issue  distress  warrant  for  whole  rate— Jurisdiction 
of  magistrate  so  to  refuse. — Where,  upon  an 
application  by  overseers  to  a  magistrate  under  the 
Distress  for  Rates  Act  1840  for  a  distress  warrant 
for  rates,  the  ratepayer  against  whom  the  applica- 
tion is  made  tenders  in  court  before  the  magistrate, 
a  part  of  the  rate,  the  magistrate  is  not  bound  to 
issue  a  distress  warrant  for  the  whole  amount  of 
the  rate,  but  has  a  discretion  to  issue  the  distress 
warrant  for  the  balance  only,  after  deducting  tho 
amount  so  tendered  in  court.  (Rex  p.  Gillespie 
and  others;  Ex  parte  Overseers  of  West  Ham.)  ...  15 

Volunteer  drill  hall  and  storehouse— Part  occa- 
sionally let  for  other  purposes — Exemption  from 
rates — Crown  purposes  — Certain  premises  were 
used  as  a  storehouse,  drill  hall,  4c,  for  a  volun- 
teer battalion,  the  whole  of  the  property  being 
in  the  occupation  of,  and  vested  in.  the  com- 
manding officer.  Certain  portions  of  the  premises 
were  occasionally  let  for  lectures,  balls,  4c,  but 
such  letting  was  subservient  to  the  use  of  tho 
premises  for  military  purposes.  •  The  appellant 
was  the  caretaker,  and  did  not  reside  on  tho 
premises,  but  the  musical  and  dramatic  licencea 
were  taken  out  in  the  name  of  the  appellant. 
The  appellant  was  rated  in  respect  of  such  por- 
tions of  the  premises  aa  were  let  out  for  tho 
above-mentioned  purposes.  Held,  that,  although 
the  appellant  was  not  the  proper  person  to  be 
rated,  aa  he  was  only  a  servant,  yet  those  portion* 
of  the  premises  which  were  let  out  were  properly 
rateable.   (Lewis,  app.  r.  Durham  Union,  reaps.)  38$ 

REGISTRATION  OP  VOTERS. 
REVENUE. 

Estate  duty — Gift  iitftr  riros— Death  of  donor  within 
twelve  months — Release  of  donor  from  prior  cove- 
nant for  payment  of  gift  after  death— Liability 
of  gift  to  estate  duty. — In  1802  a  person  cove- 
nanted with  trustees  that  within  three  months 
after  her  death  her  executor*  should  pay  the  sum 
of  £5000,  free  of  all  duties  and  deductions,  to 
the  trustees  upon  trust  for  a  certain  charity. 
Some  eight  years  afterwards,  the  donor,  with  tho 
object  of  giving  the  sum  in  her  lifetime,  executed 
another  deed  by  which  she  covenanted  to  pay  tho 
£5000  at  once,  and  by  this  deed  she,  her  executor* 
and  estate,  were  relieved  from  payment  of  the 
£6000  under  the  former  deed.  The  £5000  was  paid 
over,  and  the  donor  died  within  twelve  month* 
from  the  execution  of  the  deed  and  the  payment. 
Upon  her  death  the  Crown  claimed  estate  duty 
upon  this  sum  of  £5000.  Held,  that  the  payment 
of  the  £5000  was  **  an  immediate  gift  inltr  riro*,"- 
within  the  meaning  of  sect.  38,  sub-sect.  2  (a),  of 
the  Custom*  and  Inland  Revenue  Act  1881 ;  that 
it  was  none  the  leas  a  gift  because  there  was  a. 
release  of  the  donor  and  ber  estate  from  the 
obligation  under  the  prior  deed,  and  that,  as  the 
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•  donor  died  within  twelve  months  from  the  making 
of  the  gift,  estate  duty  was  payable  under  sect.  2, 
tub-sect.  1  (<•)  of  the  Finance  Act  1894.  (Attor- 
ney-General r.  Viscount  Cobham  and  other*.)   ...  816 

Estate  duty — Mortgage  by  tenant  for  life  and 
remainderman — Indemnity  to  tenant  for  life — 
Property  passing  on  death  of  tenant  for  life. — 'Hi-' 
tenant  for  life  of  settled  lands  joined  with  the 
remainderman  in  creating  a  mortgage  on  the 
.  lands.  The  loan  secured  by  the  mortgage  waa 
entirely  for  the  benefit  of  the  remainderman,  and 
the  tenant  for  life  did  not  covenant  to  pay  either 
the  mortgage  debt  or  the  interest  on  it.  By  an 
indenture  of  even  date  with  the  mortgage,  and 
made  between  the  remainderman  and  the  tenant 
for  life,  the  former  covenanted  to  indemnify  the 
latter  against  any  loss  of  profits  of  tho  settled 
lauds,  and  against  any  expenses  or  charges  in 
respect  of  the  mortgage,  and  assigned  certain 
securities  and  charges  on  other  lands  as  security 
for  tho  performance  of  such  covenants.^  The 
tenant  for  life  was  in  fact  kept  wholly  indem- 
nified during  her  life.  Held,  t  hat  on  the  death 
of  the  tenant  for  life  tfic  estate  duty  should  bo 
assessed  upon  tho  whole  value  of  the  settled  lands, 
and  not  upon  the  value  after  deducting  the 
amount  of  the  mortgage  debt.  (Attorney-General 

p.  Lord  Montagu.)  tsi 

Estate  dutv— Settlement  estate  duty— Precatory 
trust— Letter  with  wishes  of  testator.— N.  C,  by 
his  will  dated  the  ISth  Dec  1901,  devised  and 
bequeathed  all  his  estate  and  effects  of  every 
description  to  his  brother,  C.  T.  C,  absolutely, 
and  he  appointed  his  said  brother.  H.  J.  M.,  and 
C.  G.  executors  and  trustee*  of  his  will.  On  tho 
11th  Jan.  1002  N.  C.  signed  a  document  or  letter 
(which  has  not  been  admitted  to  probate)  which 
was  headed :  "  Instructions  to  my  executor*  Craw- 
ford, Morgan,  and  Gasquet. — Dear  Brother  Craw- 
ford (I  dictated  this  to  Gaaquot),— Like  many 
others  who  have  gone  before  me,  I  havo  failed  to 
make  provision  for  the  distribution  of  my  property 
amongst  my  relatives  and  friend*  befor*  it 
became  too  late  to  do  it  with  care.  For  this 
reason  I  have  left  all  my  estate  to  you  in  the 
fullest  reliance  that  you  will,  as  far  a*  possible 
and  to  the  uttermost,  carry  out  any  wish  that  I 
tnay  express  in  writing  now  or  Uter,  or  which 
may  be  conveyed  to  you  verbally  by  Gasquet  or 
my  good-hearted  cousin  Henry.  I  have  made  a 
settlement  on  P.  D.  which  should  suffice  for  him 
in  tho  struggle  of  lifo  which  we  all  have  to  face. 
As  regards  our  family,  you  will  be  the  best  judge 
how  and  when  a  suitable  distribution  should  be 
made.  I  do  not  fetter  your  discretion  in  any 
way.  You  are  an  old  man,  and  theroforo  do  not 
delay  the  distribution."  And  then  followed 
direction*  a*  to  the  disposal  of  certain  property 
and  amounts  to  be  paid  to  certain  persons.  The 
document  concluded:  "Finally,  the*e  »re  tho 
instructions  referred  to  in  my  will.  They  are  not 
in  any  way  to  fetter  Crawford,  and  may  probably 
be  added  to  if  I  am  spared,  or  I  may  carry  some 
out  in  my  own  lifetime."  A  copy  of  this  docu- 
ment was  sent  to  C.  T.  C,  who.  on  the  14th  Jan. 
1902,  wrote  to  C.  G.  a  letter  in  which  ho  aaid: 
"All  I  wish  to  say  now  is  that  every  wish 
expressed  by  my  brother  shall  be  carried  out  to 
the  very  fullest  extent  so  far  as  I  am  concerned, 
and  as  far  a*  all  we  three  executors  are  concerned, 
for  his  wishes  are  sacred,  every  word."  The  effect 
of  this  letter  was  communicated  to  N.  C.  N  C. 
died  on  tho  18th  Feb.  1902,  and  his  will  was 

{iroved  by  all  the  executors,  and  estate  duty  and 
egacy  duty  waa  paid  on  hi*  estate,  including  sums 
given  or  settled  by  the  testator  within  twelve 
months  of  his  death.  C.  T.  C.  took  possession  as 
beneficial  owner  of  the  residuary  personal  estate 
and  of  the  freehold  and  leasehold  estate  of  N.  C, 
and  he  made,  on  the  13th  May  1902  within  twelve 
months  next  before  his  death)  a  settlement  of 
00001.  on  each  of  his  four  nephews  and  niece. 
C.  T.  C.  also  gave  and  paid  other  sums  to  various 
persons  in  accordance  with  the  instructions  in  the 
letter  of  the  11th  Jan.  1902.  C.  T.  C.  died  on  the 
13th  Dec.  1902.    Held,  that  no  trust  was  created. 


and  that  the  settlement  of  00007.  so  made  was  a 
gift  m»de  by  C.  T.  C.  within  twelve  month*  of 
hi*  death,  and  *o  estate  duty  and  settlement  estate 
duty  were  payable,  in  respect  thereof.  (Attorney- 
General  e.  Chamberlain  and  others.)    "...  681 

Estato  duty— Succession  duty— Will  charging 
residue  with  duties  payable  on  testators  death 
on  property  of  which  he  was  tenant  for  life — 
Succession  duty  on  proceeds  of  sale  of  timber  cut 
by  succeeding  tenant  for  life — Heirlooms  of 
national  interest.— By  his  will,  dated  in  1900,  a 
testator,  who  died  in  1901,  directed  tho  trustee* 
to  pay  out  of  the  residuary  proceeds  of  his  estato 
(1)  so  much  of  the  estate  duty  and  other  death 
duties  which  under  the  Finance  Act  1894,  or  any 
amending  statute,  should  become  payable  upon 
or  by  reason  of  hi*  death  in  respect  of  all  the 
estates  and  property  of  which  he  should  imme- 
diately before  his  death  be  tenant  for  life  under 
a  certain  will  or  resettlement  as  the  capital 
money*  and  investments  subject  thereto  should 
be  sufficient  to  pay;  and  (2)  all  «uch  succession 
duty  a*  should  become  payable  upon  his  death  in 
lespcct  of  the  tame  estates  and  property.  Held, 
that,  a*  to  tho  duty  in  respect  of  tho  sale  of 
certain  timber,  the  provision  of  the  will  waa 
applicable  to  duty  payable  in  respect  of  a  suc- 
cession on  the  death  of  tho  testator,  which  duty 
was  payable  out  of  hi*  residuary  estate.  Held, 
also,  that,  at  to  certain  heirlooms  of  national 
interest,  the  duty  did  not  become  payable  upon 
the  death  of  the  testator,  and  would  not  until 
the  happening  of  the  event  mentioned  in  sect.  20 
of  the  Finance  Act  1896.  (lie  Lcconfield;  Wynd- 
ham  v.  Leconfield.)  399 

Excise  duty — Carriage — Motor  bicycle — Necessity  of 
excise  licence  for — "  Carriage  drawn  or  propelled 
upon  road  by  any  mechanical  power. — A  motor 
bicycle  is,  within  the  meaning  of  sect.  4  of  the 
Customs  and  Inland  Revenue  Act  1888,  a  "  car- 
riage "  for  which  a  licence  is  required,  as  being 
a  oarrisge  drawn  or  propelled  upon  a  road  by 
mechanical  power.  (O'Douoghue,  app.  r.  Moon, 
retp.)    843 

i  Income  tax  —  Banking  company  —  Purchase  of 
business  of  another  bank — "  Succession." — A  bank- 
ing company  with  many  branches,  and  having  its 
head  office  in  London,  in  Feb.  1899  purchased  for 
220,0007.,  as  from  the  Sltt  Dec.  1898,  the  premises, 
business,  and  assets  of  the  8.  Bank,  which  carried 
on  busineat  at  W  only.  The  business  of  the  8. 
Bank  was  carried  on  a*  usual  until  the  evening 
of  the  0th  March  1899.  when  the  premises  wero 
closed.  On  tho  following  morning  the  same 
premises  wero  opened  by  the  company  as  their 
branch  at  W.  tne  whole  of  tho  staff  of  the  8. 
Bank  being  taken  over,  and  business  was  thence- 
forward carried  on  there  by  the  company.  The 
account*  and  profit*  of  this  branch  were  merged 
in  and  formed  part  of  the  general  account*  and 
profits  of  the  company  which  were  dealt  with  at 
the  head  office.  For  each  of  the  three  years 
subsequent  to  1894  assessment*  to  income  tax 
were  made  upon  the  company  on  their  own  return* 
based  on  the  average  profits  of  their  whole 
business  for  the  three  year*  preceding  the  year  of 
assessment.  Additional  assessments  for  each  of 
the  three  year*  subsequent  to  1898  were  made  upon 
the  company  on  assumed  profit*  of  their  branch 
at  W.,  ba*ed  upon  the  average  profit*  of  the  B. 
Bank  for  the  three  year*  before  the  s»le  to  the 
company,  upon  the  ground  that  tho  company  had 
"  succeeded "  to  the  busine**  of  tho  S.  Bank, 
within  the  4th  rule  applicable  to  the  first  and 
second  cases  in  sched.  D  to  sect.  100  of  the  Income 
Tax  Act  1842,  Held,  that  tho  company  had 
"succeeded"  to  the  business  of  tho  8.  Bank,  and 
were  therefore  liable  to  the  additional  assessments. 
(Bell  r.  National  Provincial  Bank  of  England.)  ...  * 

Income  tax — Company  resident  in  United  Kingdom. 

 The  appellant  company  was  registered  as  a  joint 

stock  company  at  Pretoria,  in  the  South  African 
Republic,  but  had  never  been  registered  in  the 
United  Kingdom.   The  busine**  of  the  appellant 
'     company  consitted  in  the  purchase  aud  prospecting 
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of  lands  with  mining  possibilities,  or  the  obtaining 
of  options  over  «uch  lands  with  the  view  to  the 
formation  and  flotation  of  companies  for  the  pur- 
pose of  working  the  same  and  the  making  of  a 
market  for  the  shares.  The  profits  made  by  the 
appellant  company  were  directly  obtained  {inter 
alin)  by  the  sale  and  realisation  of  shares  in  sub- 
sidiary companies.  The  bulk  of  the  company's 
capital  was  invested  in  South  African  shares  and  in 
raining  properties  in  South  Africa.  The  evidence 
produced  showed  that  with  regard  to  the  purchase 
and  sale  of  shares  by  the  company,  56)  per  cent, 
of  the  purchases  of  shares,  and  49  per  cent,  of 
the  sale  of  shares  by  the  company  were  carried 
out  in  Loudon  during  the  year  in  question.  Tho 
first  general  meeting  of  the  company  was  held  in 
April  1809  in  Johannesburg.  The  second  general 
meeting  was  held  in  London  in  Juno  1801.  subse- 

Sient  to  the  year  of  assessment.  With  regard  to 
e  directors' meetings,  the  directors'  minute-book 
kept  in  London,  which  was  the  only  minute-book 
of  the  company,  was  produced  and  showed  that 
almost  every  transaction  of  importance  affecting 
the  management,  control,  and  direction  of  the 
company  was  dealt  with,  controlled,  and  decided 
at  the  hoard  meetings  of  tho  directors  in  London. 
A  considerable  number  of  important  matters 
requiring  local  management  were  carried  out  by 
the  managing  director  in  Johannesburg  on  behalf 
of  the  board  under  powers  delegated  by  the  board 
Lu  London.  A  copy  of  the  minutes  of  the  board 
meetings  in  London  were  forwarded  after  each 
meeting  to  Johannesburg.  With  regard  to  the 
staff,  the  chairman  and  three  of  the  tun-  directors 
were  resident  in  England.  The  directors  held 
monthly  meetings  at  the  company's  office  in 
London.  Only  one  meeting  was  held  out  of 
England.  Tho  accounts  of  the  Johannesburg, 
Paris,  and  Berlin  offices  were  brought  to  London, 
where  the  balance-sheets  and  accounts  of  the 
company  were  made  up  and  audited.  The  divi- 
dends were  fixed  and  authorised  by  resolutions  of 
the  directors  at  meetings  held  in  London  for 
that  purpose,  and  the  dividend  warrants  in  respect 
of  certain  registered  shares  were  also  issued  in 
London.  Held,  that  the  appellant  company  was 
*  person  residing  in  the  United  Kingdom  and 
liable  as  such  to  bo  assessed  under  sect.  2  of 
the  Income  Tax  Act  1853,  ached.  D.  (A.  Goeri 
and  Co.  Limited,  apps.  c.  Bell,  reap.)  675 
Income  tax— Deductions— Life  insurance — Payment 
of  annual  premium.— The  appellant  insured  his 
life  with  a  registered  insurance  company.  By 
agreement  between  himself  and  the  company  he 
only  paid  half  the  annual  prornium  on  the  policy, 
the  other  half  being  advanced  by  the  company, 
and  the  amount  of  such  advances,  with  interest, 
being  made  a  first  charge  upon  the  policy.  He 
also  made  himself  personally  Labia  to  repay  these 
advances.  The  company  gave  him  a  receipt  for 
the  whole  amount  of  the  premium  in  each  year. 
Held,  that,  in  making  his  return  of  profits  and 
gains  liable  to  income  tax,  he  waa  only  entitled 

i853,ethat'ha?fdof  t^nc^inal^rUi"^^^ 
actually  paid  by  him  to  the  company, 
r.  Attorney-General.)   32S 

tax— Master  at  school— Provident  fund 
cheme — Additional  allowance — Allowance  to  go  to 
fund— Under  a  provident  fund  scheme  at  D. 
College  the  following  increases  of  salarica  camo 
into  operation:  (a)  Assistant  masters  having  not 
leas  than  five,  but  less  than  fifteen  years'  service, 
an  increase  of  5  per  cent.;  (6)  those  having 
fifteen  years'  and  over,  7J  per  cent. ;  (e)  a  further 
addition  equal  to  those  sums  subject  to  certain 
conditions.  The  whole  of  these  increases  were 
not  to  be  paid  to  the  masters,  but  were  to  bo 
accumulated  at  compound  interest  to  form  the 
fund.  The  conditions  above  referred  to  were  that 
masters  of  less  than  ten  years'  service  who 
resigned  or  ceased  to  belong  to  tho  college  from 
any  other  cause  than  ill-health  were  to  be  entitled 
to  increase  (a)  and  the  accumulations  thereof,  but 
not  to  increase  (<•);  if  the  master  retired  from 
ill-health,  the  governors  in  addition  to  (a)  might 


faoi 

grant  him  (r\ :  and  in  the  event  of  death  both  (a) 
and  (r)  were  to  be  paid  to  his  legal  representative. 
Masters  of  over  ten  years'  service  were-  to  receive 
on  retirement  before  the  age  of  sixty  the  total 
mm  due  under  la)  or  ('<)  and  tr)  with  accumula- 
tions, and  in  the  case  of  death  the  same  was  to 
be  paid  to  his  legal  representative.  Masters 
removed  for  misconduct  or,  having  been  guilty 
of  misconduct,  allowed  to  resign  were  not  entitled 
to  (r).  Held,  that  these  increases  of  salary  were 
sums  really  added  to  the  salary,  and  were  assess- 
able to  income  tax  under  sect!  146,  ached.  E,  of 
the  Income  Tax  Act  1842.  (Smyth,  app.  r. 
Sir. H  ton,  reap.)  756 

Inhabited  house  duty — Unoccupied  furnished  house. 
— The  tenant  of  a  dwelling-house  which  is  kept 
furnished,  although  during  the  year  of  assessment 
it  has  not  been  used  for  the  purposes  of  residence 
and  no  one  has  dwelt  or  slept  therein,  is  lisble  to 
inhabited  house  duty  under  the  House  Tax  Act 
1331.   (Smith,  app.  r.  Dauney,  re»p.)   760 

Inland  revenue— Licence  for  "male  servants"— 
Apprentice— Necessity  of  licence  for  apprentice  as 
for  "male  servant  '—An  apprentice,  who  is 
serving  a  master  under  a  contract  of  apprentice- 
ship by  which  the  apprentice  is  to  serve  the 
raast«r  as  such  apprentice  for  a  specified  term  of 
years  and  the  master  is  to  teach  and  instruct  the 
apprentice,  is  not  a  "  male  servant "  within  the 
meaning  of  sect.  19,  sub-sect.  3,  of  tho  Revenue 
Act  1869,  and  the  master  is  not  required  under 
sect.  18  of  that  Act  to  take  out  a  licence  for  such 
apprentice  as  for  a  male  servant.  (Horan,  app. 
V.  Hayhoe,  rcsp.)    12 

Legacy  duty — Part  of  reversion  assigned— Assignees' 
liability — Covenant  for  further  assurance — Kight 
to  indemnity. — A  settlor  assigned  a  sum  of  10,000/., 
part  of  a  mortgage  debt  of  15,000/.  to  which  he 
was  entitled  in  reversion  expectant  upon  the  death 
of  his  father.  Held,  that  the  assignees  were  liable 
rateably  for  the  legacy  duty  payable  in  respect  of 
the  whole  upon  the  death  of  the  tenant  for  life  j 
nor  could  tho  assignees  claim  to  bo  indemnified 
under  a  covenant  for  further  assurance  made  by 
the  settlor.  (Be  Repington ;  Wodehouae  v.  Scobell.)  663 

Stamp  duty  —  Company  —  English  debenture- 
Colonial  debenture  —  Substituted  security.  —  A 
colonial  company  was  formed  for  the  purpose  of 
taking  over  the  assets  and  liabilities  of  an 
English  company,  and  by  agreement  the  holders 
of  debentures  in  the  English  company  delivered 
them  up,  and  accepted  in  lieu  thereof  debentures 
of  an  equivalent  amount  in  the  colonial  company. 
Held,  that  these  debentures  in  the  colonial  com- 
pany were  not  "  given  in  substitution  for  a  like 
security"  within  the  Stamp  Act  1891,  schedule, 
"  Marketable  security  "  (4).  (Mount  Lyell  Mining 
and  Railway  Company  Limited  r.  Commissioners 
of  Inland  Revenue.)  579 

Stamp  dutv — Purchase  of  propertv  under  statutory 
power — Duty  on  conveyance. — The  Finance  Act 
1895  enacts  by  sect.  12  that  where  by  virtue  of 
any  Act  of  Parliament  any  person  is  authorised 
to  purchaao  property,  he  shall,  within  a  certain 
time,  produce  to  the  Commissioners  of  Inland 
Revenue  an  instrument  of  conveyance  of  the  pro- 
perty duly  stamped  with  the  ad  ralorrm  duty 
payable  upon  a  conveyance  on  sale  of  the  pro- 
perty. Held,  that  tho  "property"  mentioned  in 
the  section  means  the  property  authorised  by  the 
Act  to  be  purchased,  both  real  and  personal,  and 
that  ad  valorem  duty  is  payable  in  respect  of  the 
value  of  the  whole  of  the  property  ao  purchased, 
and  not  only  in  respect  of  such  part  of  it  as  con- 
sutta  of  realty.  (Mayor  and  Corporation  of  East- 
bourne «.  Attorney-General.)    99 

Succession  duty — Disentailing  deed  by  tenant  for 
life  and  tenant  in  tail— Joint  power  of  appoint- 
ment— Appointment  to  purchaser  in  fee — Aliena- 
tion—Death of  tenant  for  life — Liability  to  pay 
succession  duty. — By  a  disentailing  deed  and 
settlement  executed  in  1868,  the  tenant  for  life 
and  the  tenant  in  tail  in  remainder  of  certain 
land  conveyed  the  land  to  such  uses  as  they  should 
jointly  appoint,  and  in  default  thereof  to  the  use 
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of  the  tenant  for  life,  with  remainder  to  the  tenant 
in  tail  for  life,  with  remainder  to  hi*  firat  and 
other  son*  in  tail.  In  1870  they  told  and  appointed 
the  land  to  a  purchaser  in  fee  aimple.  In  1874 
the  purchaaer  died,  having  devised  the  land  to  bia 
wife;  ahe  died  in  1888,  having  devised  the  land 
to  her  daughter,  who  duly  paid  succesaion  duty. 
In  1899  the  tenant  for  life  died.  Held,  that,  upon 
the  death  of  the  tenant  for  life,  succesaion  duty 
became  payable  in  respect  of  the  succesaion  of  the 
tenant  in  tail ;  and  that  the  duty  must  be  calcu- 
lated on  the  value  of  the  interest  of  the  alienee 
considered  as  an  annuity.  (Attorney-General  v. 
Duke  of  Northumberland.)  630 

RIGHT  OP  WAY. 
(See  Easement.) 

SALE  OP  GOODS. 

Materials  for  ship  in  course  of  construction— 
Bankruptcy  of  shipbuilder— Property  in  goods.— 
A  firm  of  shipbuilders  contracted  to  build  a 
thip  for  the  respondents,  to  be  classed  100  A  1  at 
Lloyd'a,  and  built  under  their  superintendence. 
The  contract  contained  a  clause  to  the  effect  that 
"The  vesael  as  ahe  ia  constructed,  and  all  her 
engines,  boilers,  and  machinery,  and  all  mate- 
rials from  time  to  time  intended  for  her  or  them, 
whether  in  the  building  yard,  workshop,  river, 
or  elsewhere,  shall  immediately  as  the  same 
proceeds  become  the  property  of  the  purchasers, 
and  shall  not  be  within  the  ownership,  control, 
or  disposition  of  the  builders,  but  the  builders 
shall  at  all  times  have  a  lien  thereon  for  their 
unpaid  purchase  money.**  The  contract  farther 
provided  that  in  default  of  delivery  it  should 
be  competent  for  the  owners  to  take  possession 
of  the  vessel,  and  of  all  matcriala  intended  for 
her,  and  to  complete  her  themselves.  Before 
the  vessel  waa  completed  the  shipbuilders  became 
bankrupt.  At  the  date  of  the  bankruptcy  there 
was  in  the  shipbuilding  yard  a  quantity  of 
plates  intended  for  use  in  the  construction  of  the 
ahip.  They  had  been  passed  bv  Lloyd'a  surveyor 
at  the  makers'  works,  and  had  been  marked 
with  the  number  of  the  ship  for  which  they  were 
intended,  and  with  the  position  which  they  were 
to  occupy  in  her.  They  had  been  seen  in  the 
shipbuilding  yard  by  the  shipowners  so  marked, 
but  had  not  been  specially  inspected  or  approved 
by  them.  Held,  that  tho  case  was  governed  by 
the  decision  in  Seath  v.  Moore  (64  L.  T.  Bep. 
690;  11  App.  Caa.  3*0),  and  was  not  affected  by 
the  Sale  of  Goods  Act  1893  (86  &  67  Vict.  c.  71), 
and  that  the  trustee  in  the  bankruptcy  waa 
entitled  to  the  plates  aa  against  the  shipowners. 

(Reid  v.  Macbeth  and  Gray.)   423 

(See  Ccbtoji.) 

SECRET  COMMISSION. 
(See  Pbincital  and  Agent.) 

SETTLED  LAND. 

Settled  Land  Acta— Sale  by  tenant  for  life— Under- 
value— Action  by  remainderman  to  set  aside  sale. 
— The  mere  fact  that,  upon  a  sale  by  a  tenant  for 
life  under  the  powers  of  the  Settled  Land  Acta, 
the  purchase  is  at  an  undervalue  is  not  of  itself 
sufficient  to  invalidate  the  aale.  In  1902  a  tenant 
for  life,  purporting  to  act  under  the  powers  con- 
ferred upon  him  by  the  Settled  Land  Acta,  sold 
the  freehold  of  certain  public-house  property  to 
W.  for  the  sum  of  2000/.  At  the  time  of  the  sale 
the  property  was  subject  to  a  lease  which  had  been 
granted  as  from  Christmas  1892  for  a  term  of 
twenty-one  years  at  a  rent  of  63/.  per  annum. 
Within  a  few  days  after  the  aale  W.  contracted  to 
rMell  the  property  for  3000/.,  although  it  waa 
doubtful  whether  3000/.  waa  not  in  excess  of  the 
true  value  of  the  property.  W.  had  not,  before 
making  the  original  purchase,  made  any  inquiry 
as  to  whether  the  trustees  or  tenant  for  life  had 
bad    any    valuation   made.   Held,    that  these 


FADE 

circumstances  were  not  aufficient  to  sustain  an 
action  by  a  remainderman  to  set  aside  the  aale. 

(Hurrcll  r.  Littlejohn.)  260 

Settled  Land  Acts — Scheme  for  improvement — 
Capital  money  in  hands  of  trustees — Approval  of 
scheme  by  court — Evidence — Jurisdiction. — In  a 
case  in  which  the  tenant  for  life  submitted  a 
scheme  to  the  trustees  of  the  settlement  for  the 
purposes  of  the  Settled  Land  Acts  for  the 
expenditure  of  capital  moneya  in  their  hand*  on 
the  improvement  of  the  estate  and  the  trustees 
sanctioned  the  scheme,  but  the  next  remainder- 
man objected  to  the  same  on  the  ground  that  it 
was  improvident,  while  not  alleging  either  that  it 
waa  ultra  riret  of  the  powers  of  a  tenant  for  life 
under  the  Settled  Land  Acts  or  conceived  in  bad 
faith,  and  the  tenant  for  life  applied  for  the 
sanction  of  the  court  under  the  Settled  Land  Act 
1882,  s.  26,  sub  s.  2  (iii.) :  Held,  that  before 
making  an  order  the  court  had  a  duty  cast  upon 
it  under  the  Settled  Land  Act  1882  to  satisfy 
itself  that  the  scheme  was  such  as  could  in  the 
interest   of    the   remainderman    bo  reaaonably 

sanctioned.   (Jr>  Keek's  Settled  Estates.)   113 

(See  Vendor  and  Purchaser.) 

SETTLEMENT. 
(Sec  Husband  and  Wife— Meeoeb.) 

SEWER. 
(See  Public  Health.) 

SHIPPING. 

Bill  of  lading  —  Construction  —  Bulk  cargo  —  Un- 
divided portions  of  bulk — "  Each  bill  of  lading  to 
bear  ita  proportion  of  damage  " — Error  in  appor- 
tioning—Short delivery. — Hills  of  lading  for  un- 
divided portions  of  a  bulk  cargo  of  grain  con- 
tained the  following  clause  and  note  in  margin : 
"  If  the  parcel  herein  signed  for  constitutes)  part 
of  a  larger  bulk  shipped  without  separation  into 
parcels,  as  per  bills  of  lading,  each  bill  of  lading 
shall  bear  iU  due  proportion  of  shortage  or 
damage  and  (or)  aweepinga,  if  any :  "  "  Part 
of  a  parcel,  shipped  without  separation.  Each 
bill  of  lading  to  bear  ita  proportion  of  ahortago 
and  damage,  if  any."  By  an  error  in  apportion- 
ing damaged  grain,  one  consignee  received  a  full 
consignment  of  sound  grain.  One  of  tho  other 
consignees,  refusing  to  accept  more  than  his 
proportionate  share  of  damaged  grain,  received  a 
consignment  which  waa  108  quarter*  abort. 
Held,  in  an  action  for  short  delivery,  that  tho 
error  was  caused  by  the  consignee*'  agents,  and 
that  tho  clause  in  the  bills  of  lading  cast  no  duty 
on  the  shipowner  to  apportion  the  good  and  un- 
sound grain.   (Grange  and  Co.  r.  Taylor.)  489 

Bill  of  lading — Construction — Exceptions — Damage 
to  Roods — Unseaworthiness— Liability  of  ship- 
owner.— Prosen  meat  was  shipped  on  a  steamer 
under  a  bill  of  lading,  which  contained  two 
clauses  relating  to  exceptions.  The  first  clause, 
printed  in  Roman  type,  provided:  "Neither  the 
ship  nor  her  owners  shall  be  accountable  for  the 
condition  of  gooda  ahipped  under  this  bill  of 
lading,  nor  for  any  losa  or  damage  thereto 
whether  arising  from  failure  or  breakdown  of 
machinery,  insulation,  or  other  appliances, 
refrigerating  or  otherwise,  or  from  any  causo 
whatsoever,  whether  existing  at  the  commence- 
ment of  the  voyage  or  at  the  time  of  shipment  of 
the  goods  or  not.  The  second  clause,  printed  in 
small  italics,  provided :  "  The  act  of  God  .  .  . 
and  loss  or  damage  resulting  therefrom  or  from 
any  of  the  following  causes  or  perils  are 
excepted— via.  ...  or  from  any  accidents  to 
or  defects,  latent  or  otherwise,  in  hull  .  .  • 
or  otherwise  (whether  or  not  existing  at  the  time 
of  the  gooda  being  loaded  or  the  commencement 
of  the  voyage)  ...  if  reasonable  means  have 
been  taken  to  provide  against  such  defects  and 
unseaworthiness. "  The  vessel,  being  tainted  with 
carbolic  acid,  was  not  in  a  fit  condition  to  carry 
the  meat  when  it  was  shipped,  and  the  meat  was 
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thereby  damaged  during  the  voyage.  If  reason- 
able care  had  been  taken  to  cleanae  the  ship 
before  the  meat  was  shipped  the  damage  would 
not  have  occurred.  Held,  that,  reading  the  two 
clauses  together,  the  shipowner  was  not  exempted 
from  liability  for  damage  caused  by  the  unsea- 
worthy  condition  of  the  vessel.    (Borthwick  r. 

Elderslie  Steamship  Company.)  187 

Bill  of  lading— Discharge  of  cargo — Goods  to  be 
"  as  fast  as  steamer  can  deliver " —  De- 
of  railway  waggons— Option  of  shipowner 
to  discharge  in  other  ways  not  exercised. — Goods 
were  shipped  under  a  bill  of  lading  which  pro- 
vided: "The  goods  to  be  taken  from  the  ship 
by  the  consignees  (at  their  expense)  immediately 
after  arrival,  and  as  fast  as  steamer  can  deliver, 
cr  the  same  will  be  transhipped  into  lighters,  or 
landed,  or  warehoused  at  the  expense  and  risk 
of  the  proprietors  of  such  goods."  On  arrival 
cf  the  vessel  the  consignees  neither  took  delivery 
nor  did  the  master  exercise  his  option  of  landing 
or  lightering  the  goods.  In  an  action  by  the 
charterers  against  the  consignees  for  damages  for 
detention  of  the  vessel :  Held,  that  the  plaintiffs 
were  not  deprived  of  their  remedy  because  the 
master  had  not  exercised  his  option  as  to  landing 
or  lightering  the  goods,  and  were  entitled  to 
recover.  Held,  further,  that  the  plaintiffs  having 
made  out  a  prima  facie  case  of  delay  in  taking 
delivery  by  the  defendant*,  the  onus  was  upon 
the  defendants  to  show  that  the  delay  arose  from 
no  default  on  their  part,  and  was  due  to  the 
want  of  appliances  in  the  port,  and  that  they  had 

failed  to  do  so.    {The  Arne.)   517 

Bill  of  lading — Liberty  to  over-carry  goods  if  dis- 
charge cannot  be  effected  without  undue  detention 
— Discharge  prevented  by  delay  at  previous  port 
— Delay  caused  by  negligence  of  shipowner's 
agent — Remoteness  of  damage — Liability  of  ship- 
owner.— A  bill  of  lading  contained  the  following 
clause :  "  If  in  the  opinion  of  the  master  dis- 
charge cannot  be  effected  without  undue  deten- 


tion, the  steamer  shall  have  liberty  to  over-carry 
cargo  to  London  at  merchants  riak,  and 
deliver  there  to  consignee*  or  their  assigns  " 


the 


The  ship  was  delayed  at  a  port  of  call  in  the 
course  of  her  voyage  by  the  negligence  of  the 
shipowner's  agents,  with  the  result  that,  on  her 
arrival  at  the  port  where  the  goods  were  to  be 
discharged,  thr  master  found  that  the  discharge 
could  not  be  effected  without  undue  detention, 
and  be  therefore  over-carried  the  goods  to  Lon- 
don. In  an  action  by  the  consignee  to  recover 
damages  for  the  over-carriage  of  the  goods : 
!!•  Id.  that  the  damage  was  not  so  remote  from 
the  negligence  of  the  shipowner's  agents  as  to 
disentitle  the  consignee  from  succeeding  in  the 

action.    (Searle  v.  Lund.)   529 

Charter-party— Construction— Time  for  loading — 
Stoppage  by  strike — "  Stoppage  for  six  days  from 
time  of  vessel  being  ready  to  coal  "—Right  to 
cancel  charter.— By  a  charter-party  it  was  agreed 
that  a  ship  of  the  appellants  should  load  a  cargo 
of  coal  for  the  charterer*  "  to  be  loaded  in  140 
running  hours,  commencing  when  written  notice  is 
given  of  steamer  being  completely  discharged  of 
inward  cargo  and  ballast  in  all  her  holds,  and 
ready  to  load."  The  charter-party  also  provided 
that  in  the  event  of  a  stoppage  caused  by  a  strike 
"continuing  for  a  period  of  six  running  days  from 
the  time  of  the  vessel  being  ready  to  load,  this 
charter  shall  become  null  and  void,  provided, 
however,  that  no  cargo  shall  have  been  shipped 
on  board  the  steamer  previous  to  such  stoppage." 
Due  notice  was  given  that  the  ship  was  ready 
to  load,  and,  after  the  expiration  of  the  time 
allowed  for  loading,  a  stoppage  caused  by  a  strike 
commenced,  and  continued  for  six  days.  No  cargo 
bad  been  shipped,  and  the  charterers  gave  notice 
that  the  charter-party  was  cancelled.  Held,  that 
the  charter-party  contemplated  a  stoppage  in 
existence  at  the  beginning  of  the  loading  time, 
and  that  the  charterers  were  not  entitled  to  cancel 
the  charter  on  the  occurrence  of  a  stoppage  at  a 
later  period  (8teel,  Toung,  and  Co.  ».  Grand 
Canary  Coaling  Company.)  729 


Charter-party  —  Detention  at  port  —  Loading  — 
"  Regular  turn  " — Custom  of  port — Delay  caused 
by  number  of  vessels  chartered — Option. — A 
charter-party  provided  that  a  sailing  vessel  was 
to  load  a  cargo  of  coal  at  N.  "  in  regular  turn  " 
from  B.  Colliery  or  any  of  the  collieries  the 
freighters  might  name.  No  time  for  loading  was 
fixed.  At  the  port  of  N.  it  was  necessary  to  obtain 
a  loading  order  from  the  colliery  before  a  loading 
berth  was  allotted.  When  the  vessel  arrived,  a 
great  many  vessels  were  waiting  to  load  from  B. 
Colliery,  and  in  consequence  sixty-seven  days 
elapsed  before  a  coaling  order  could  be  given  to 
the  vessel.  The  charterers,  who  were  the  owners 
of  B.  Colliery,  had  sold  s  cargo  of  that  coal  to  be 
shipped  by  this  vessel.  Held,  that  the  words 
"  regular  turn "  referred  to  the  colliery  turn  as 
distinguished  from  the  port  turn  both  upon  their 
proper  construction  and  also  having  regard  to  the 
regulations  and  practice  of  the  port.  Held,  also, 
that  the  defendants  had  not  chartered  an  un- 
reasonable number  of  vessels  to  arrive  at  the 
port  about  the  same  time  to  as  to  make  it 
impossible  that  the  vessel  should  be  able  to  load 
within  a  reasonable  time;  and  that  the  proba- 
bility of  delay  was  known  to  and  contemplated 
by  the  shipowners  when  they  entered  into  the 
charter-party.  Held,  therefore,  that  the  char- 
terers had  not  acted  unreasonably,  and  were  not 
liable  for  the  detention  of  the  vessel.  (Barque 
Quilpue  Limited  v.  Brown.)  755 

Charter-party— Freight  at  per  ton  shipped  payable 
on  right  delivery — Lump  sum  freight— Loss  of 
part  of  cargo  by  jettison — Payment  by  consignees 
of  bill  of  lading  freight — Rights  of  charterers 
against  shipowners. — By  a  charter-party  it  was 
agreed  that  a  ship  was  to  load  at  Fiume  a  full 
and  complete  cargo  of  sugar  in  bags,  and  there- 
with proceed  to  Boston  and  there  deliver  the 
cargo  agreeably  to  bills  of  lading,  on  being  paid 
freight  at  the  rate  of  10a.  6d.  per  ton  gross  weight 
shipped,  payable  on  right  and  true  delivery  of 
the  cargo  in  cash;  charterers'  liability  to  cease 
when  cargo  was  shipped  and  bills  of  lading  signed, 
provided  all  the  conditions  called  for  in  the 
charter  had  been  fulfilled,  but  vessel  to  have  a 
lien  for  freight  dead  freight,  and  demurrage ;  the 
master  to  sign  bills  of  lading  at  any  rate  of  freight 
as  presented,  without  prejudice  or  reference  to 
the  charter,  any  difference  between  the  charter- 
party  and  the  bills  of  lading  freight  to  be  settled 
at  Finnic  on  clearance  of  vessel,  if  required  by 
roaster.  The  charterers  had  previously  agreed 
with  an  American  company  at  Boston  to  ship  by 
the  vessel  named  in  the  charter-party  a  cargo  of 
sugar  in  bags  from  Fiume  to  Boston  at  10s.  per 
ton.  On  the  vessel  being  loaded,  the  difference 
between  the  charter-party  and  the  bills  of  lading 
freight-*"  t.,  6d.  per  ton-was  paid,  and  bills  of 
lading  were  aigned.  In  the  course  of  the  voyage 
the  vessel  went  aground  and  part  of  the  cargo  was 
jettisoned.  On  the  arrival  of  the  vessel  the 
remainder  of  the  cargo  was  delivered,  and  the 
consignees  thereupon  paid  to  the  shipowners  the 
bill  of  lading  freight  pavsble  on  the  gross  weight 
shipped.  In  an  action  by  the  charterers  against 
the  shipowners  to  recover  so  much  of  the  freight 
paid  by  the  consignees  to  the  shipowners  as 
represented  the  freight  upon  the  cargo  which  was 
not  delivered  :  Held  (by  Lord  Alverstone,  C -J.  and 
Collins.  M.R.,  Ro trier,  L.J.  dissenting),  that  the 
charterers  were  entitled  to  recover  the  sum 
claimed.  (London  Transport  Company  Limited  s. 
Trechmann  Brothers.)  132 

Charter  -  party — Hire — Suspension  of  hire — Deten- 
tion by  ice  "caused  by  breakdown  of  steamer" 
—Vessel  detained  owing  to  repairs  made  necessary 
by  stranding.— By  a  charter-party  it  was  provided 
by  one  clauie  that,  in  the  event  of  loss  of 
time  from  damage  preventing  the  working 
of  the  vessel,  the  payment  of  hire  should  cease 
until  she  should  again  be  in  an  efficient  state 
to  resume  her  service,  and  by  another  clause 
that  "  detention  by  ice  should  be  for  account 
of  charterers,  unless  caused  by  breakdown  of 
steamer."   During  the  voyage  the  vessel  stranded ; 
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the   necessary  repairs  were  effected,   and  she 
resumed   her   voyage ;  owing,  however,  to  the 
dcluy  thus  caused,  she  waa  unable  to  proceed  to 
the  destined  port  before  it  waa  cloaed  by  ice,  and 
■  he  was  consequently  detained  at  an  intermediate 
port.    Held,  that  there  waa  a  detention  by  ice 
"  caused  by  breakdown  of  steamer,"  and  that 
p.ivrocnt  of  hire  ceaaed  during  that  detention. 
(R,    Arbitration    between    C.   Traae,    for  the 
Owner*  of  the  Steamship  Rikard  Xordraak,  and 
Lennard  and  Sons  Limited.)    ...  407 
Charter-party— Obligation    of    charterer    to  have 
cargo  ready— No  time  fixed  for  loading— Cargo 
from    specific    source  —  Option   of    charterer  — 
Knowledge  of  parties  at  time  of  contract. — A 
sailing  ship   was   chartered    to   load    at   N.  a 
"cargo  of  coal*  as  ordered  by  the  charterers," 
and  they  afterwards  directed  that  it  should  be 
loaded  with  coal  from  W.  Colliery.    No  time  for 
loading  waa  fixed.    At  the  port  of  N.  it  was 
necessary  to  obtain  a  loading  order  from  the 
colliery   before  a  loading  berth   was  allotted. 
The  W.  Colliery  had  a  small  output,  and  the 
coal  was  in  groat  demand.     These  facts  were 
known  to  the  parties  at  the  time  of  the  contract. 
In  consequence  of  the  number  of  ships  loading 
from  W.  Colliery,  the  ship  did  not  obtain  a 
loading  berth  for  a  long  time,  and,  in  addition 
to  being  delayed  at  N..  lost  a  charter-party  else- 
where, a«  she  did  not  arrive  before  the  cancelling 
'  date.     The  owners  brought  au  action  to  recover 
damages  for  the  loss  thus  occasioned  to  them. 
Held,  that  the  charterers  were  not  bound  to  have 
a  cargo  of  coal  ready  for  loading  immediately 
on   the   arrival    of   the   ship ;    that   the  Teasel 
obtained  a  loading  order  in  due  course  in  her 
colliery  turn  and  there  waa  then  no  delay  on 
the  part  of  the  charterers,  and  therefore  the 
cargo  was  provided  within  a  reasonable  time : 
that  the  option   to  select  the   particular  coal 
was  an  option  for  the  benefit  of  the  charterers, 
who  were  not  bound,  in  exercising  it,  to  consider 
the  benefit  or  otherwise  of  the  shipowners;  and 
therefore,  all  parties  being  acquainted  with  the 
practice  at  the  port  and  the  charterers  having 
acted  reasonably,  they  were  not  liable  for  the 

delay.    (Jones  Limited  v.  Green  and  Co.)   788 

Collision— Both  to  blame—  Damage*—  Payment  by 
cargo  owners  to  shipowners— Right  of  cargo 
owner  to  recover  money  so  paid  from  wrong- 
doing vessel — Registrar  and  merchants. — A  col- 
lision occurred  between  the  steamship  U.  and 
the  steamship  A/.,  for  which  both  vessels  were 
found  to  blame.  The  f.  had  on  board  at  the 
time  a  cargo  of  coals  shipped  by  and  the  property 
of  the  Admiralty,  and,  in  order  to  avoid  probable 
expense,  an  agreement  was  come  to  by  which  the 
owners  of  the  I',  waived  their  right  to  carry  the 
cargo  to  its  destination,  and  the  coals  were  dis- 
charged and  sold.  The  owner*  of  the  U.  re- 
covered against  the  owners  of  the  M.  a  moiety  of 
their  damages.  A  claim  waa  made  by  the  Admi- 
ralty, as  owners  of  the  cargo  on  board  the  U., 
against  the  owners  of  the  \l .  for  their  proportion 
of  the  sum  paid  to  the  owners  of  the  V.  Held, 
that  they  were  not  entitled  to  recover  anything, 
as  such  a  payment  could  not  be  said  to  he  the 
natural  result  of  the  collision,  and  that,  if  the 
owners  of  the  M.  were  liable,  the  sum  recovered 
would  be  payablo  to  the  owners  of  the  U.,  who 
had  already  been  paid  a  moiety  of  all  the  losses 
they  had  incurred  by  reason  of  the  collision. 

(The  Minntlonka.)  3*4 

Collision — Compulsory  pilotage — Port  of  Liverpool 
— Vessel  proceeding  through  the  port  to  Man- 
chester— Pilotage  is  compulsory  on  a  vessel  in- 
ward bound  from  the  sea  through  the  port  of 
Liverpool  to  Manchester  until  she  enters  the  Ship 
Canal  at  Eastham.  8ect.  128  of  the  Mersey 
Dock  Act*  Consolidation  Act  1858  requires  that, 
"the  pilot  in  charge  of  any  inward  bound  vessel 
shall  cause  the  samo  (if  need  be)  to  be  properly 
moored  at  anchor  in  the  river  Mersey,  and  shall 
pilot  the  same  into  some  one  of  the  wet  docks 
within  the  port  of  Liverpool."  The  fact  that  a 
vessel  anchors  for  the  purpose  of  wsiting  for  the 
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tide  does  not  put  an  end  to  the  compulsory  ser- 
vices of  the  pilot.  Scuihle,  pilotage  is  also  com- 
pulsory on  vessels  going  out  from  Eastham 
through  the  port  of  Liverpool  to  the  sea.  (The 

Mercedes  de  Larrinaga.)   630 

Collision — Failure  to  stand  by  and  give  name — 
Compulsory  pilotage — Limits  of  port  of  Liverpool. 
— The  fact  of  a  vessel  after  collision  with  another 
vessel  not  sisnding  by  and  giving  her  name,  as 
required  by  sect.  422  of  the  Merchant  Shipping 
Act  18M.  does  not  render  her  ownera  liable,  if 
at  the  time  she  waa  compulsorily  in  charge  of  a 
pilot.  A  collision  occurred  in  the  estuary  of  the 
river  Mersey  between  the  steamships  G  and  S. 
By  sect.  127  of  the  Mersey  Dock  Acts  Consolida- 
tion Act  1858,  "  every  pilot  taking  upon  himself 
the  charge  of  any  vessel  shall,  if  so  required  by 
the  master  thereof,  pilot  such  vessel  so  far  to 
the  westward  as  the  .  .  .  Fairway  Buoy  of 
the  Queen's  Channel."  Since  the  date  of  the  Act 
the  buoy  has  been  removed,  and  for  the  purposes 
of  pilotage  the  Bsr  Lightship,  which  occupies  s 
position  outside  of  that  occupied  by  the  buoy, 
is  treated  as  the  westward  limit.  The  O.  at  the 
time  of  the  collision  was  at  anchor  between  the 
Bar  Lightship  and  the  place  where  the  buoy 
used  to  be.  The  defendants  plesded  that  the  S. 
was  at  the  time  of  the  collision  compulsorily  in 
charge  of  a  pilot.  Held,  that,  the  Fairway  Buoy 
having  been  removed,  the  Bar  Lightship  occupied 
I  he  same  place  relatively  for  the  purpose*  of 
sect.  127  of  the  Act  of  1S58.  and  that  pilotage  was 

therefore  compulsory.    (The  Siuicx)   649 

Collision— Manchester  Ship  Canal— Fog— Applica- 
tion of  sea  rules — Duty  to  stop  and  reverse  on 
hearing  whistle  of  approaching  vessel. — Scmhle, 
the  Regulations  for  Preventing  Collisions  at  Sea 
do  not  apply  to  the  Manchester  Ship  Canal.  Even 
rssuming  that  they  do  apply,  a  vessel  coming 
down  the  canal  in  a  fog  is  not  necessarily  to 
blame  under  art.  16  of  the  regulations  if  she  does 
not  stop  her  engines  on  hearing  4  he  whistle  of 
an  approaching  vessel  forward  of  her  beam ;  for 
the  approaching  vessel  must  be  in  the  canal,  and 
it  may  be  assumed  that  she  is  being  nsvigated 
on  her  right  side,  and  her  position  is  therefore, 
under  the  circumstances,  sufficiently  ascertained. 

(The   Hare-)   HI 

Co  lision— River  Mersey— Vessel  coming  out  of  dock 
-Duty  to  keep  out  of  the  way -A  steamship 
coming  out  of  Prince's  Dock  into  the  river  Mersey 
came  into  collision  with  another  steamship  coming 
down  the  east  s:de  of  the  river  in  tow  of  two  tugs. 
Held,  that  art.  19  of  the  Regulations  for  Prevent- 
ing Collisions  at  Sea  did  not  apply,  and  that  there 
was  no  duty  on  the  down-coming  vessel  to  keep  out 

Of  the  way.    (The  Sunlight.)    32 

Collision— Vessel  "  not  under  command  "—Duty  to 
keep  course  —A  vessel  exhibiting  two  red  lights 
under  art.  4  (a)  of  the  Collision  Regulations  as  a 
signal  that  she  is  "  not  under  command  "  ought  to 
keep  her  course  when  approaching  another  vessel 
so  as  to  involve  risk  of  collision.  A  collision 
occurred  between  the  brigantine  R.  and  the 
barque  H  The  R.  was  at  the  time  close-hauled 
on  the  starboard  tack;  the  H.  was  sailing  free, 
but,  having  been  recently  in  collision  with  a  steam- 
ship, waa  exhibiting  "  not  uuder  command  "  lights. 
The  helm  of  the  R.  was  put  up  in  order  to  pass 
ahead  of  the  H.,  while  the  helm  of  the  H.  was 
ported.  Held,  that  the  H.  ought  to  have  kept  her 
course  and  let  the  R  get  out  of  her  way.  (The 

Hatethortdtank.)   "I3 

I)  image  to  cargo— Bill  of  lading— Exceptions- 
Marginal  clause.— The  plaintiffs  were  indorsees  of 
bills  of  lading  under  whirh  a  cargo  of  maite, 
barley,  Unseed,  oats,  and  wheat  was  shipped  on 
the  defendant*'  steamship.  By  the  bills  of  lading 
it  was  provided  that  "the  .  .  owners 
.  .  .  shall  not  be  responsible  for  loss,  damage, 
or  injury  arising  from  sweating  ...  or  con- 
sequences sriting  therefrom  ...  or  best. 
That  the  .  .  .  owners  .  .  .  shall  not  be 
responsible  for  sny  loss  or  injury  to  the  said  goods 
occurring  from  any  of  the  causes  above  mentioned 
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.  .  .  whether  any  of  the  perils,  causae,  or 
thing*  a  bore  mentioned  ...  or  occasioned 
by  any  act  or  omission,  negligence,  default  .  .  . 
of  stevedore*  ...  or  other  persons  in  the 
terrice  of  the  shipowners  .  .  ."  On  the  mar- 
gin of  the  bills  of  lading  under  which  the  maise 
was  shipped  was  *Uraped:  "In  no  case  is  tho 
steamship  to  be  held  liable  for  heating  or  any 
other  damage  occurring  to  the  within  mentioned 
goods."  Part  of  the  maise  became  heated  on 
the  voyage,  and  the  other  cargo  was  damaged 
through  improper  stowage.  In  an  action  by  the 
plaintiffs  to  recover  damages ;  Held,  that  the 
words  "  above  mentioned  "  did  not  refer  to  the 
matters  in  the  clause  above  or  the  marginal 
clause,  and  that  the  word  "  heat  "  referred  to  neat 
arising  from  some  extraneous  cause,  and  that 
the  plaintiffs  were  entitled  to  judgment.  Held, 
further,  that  if  the  owners  desired  to  relieve 
themselves  from  liability  for  the  negligence  of 


[The  Peartmoor.)   "    ...  319 

Damage  to  pier  by  ship— Action  by  owner  of  pier 
—County  Court  jurisdiction — Writ  of  prohibition. 
—By  sect.  3,  sub-sect.  S,  of  the  County  Courts 
Admiralty  Jurisdiction  Act  1868  it  is  provided 
thst  County  Courts  having  Admiralty  jurisdiction 
shall  have-  jurisdiction  as  to  any  claim  for 
"damage  by  collision."  The  plaintiff  was  the 
owner  of  a  pier,  and  brought  an  action  in  the 
County  Court  against  the  defendants  for  damage 
done  by  their  vessel  to  his  pier.  The  defendants 
moved  for  a  writ  of  prohibition.  Held,  that 
there  was  no  jurisdiction  under  sect.  3,  sub-sect.  3, 
for  the  County  Court  judge  to  determine  the 
action,  and  that  a  writ  of  prohibition  must  there- 
fore go.    (The  Normandy.)  ...    ..  351 

Pilotage — Port  of  Bristol — Compulsory  pilot — Vessel 
bound  from  Newport  to  Bristol— Vessel  in  New- 
port pilotage  district,  but  within  port  of  Bristol — 
Necessity    of    Bristol    pilot. — By    the  Bristol 
Wharfage  Act  1807  it  was  provided  in  sect.  0 
that  all  vessels  navigating  or  passing  up,  down, 
or  upon  the  Bristol  Channel  to  the  eastward  of 
Lundy  Island,  except  coasting  vessels  snd  Irish 
trader*,  should  be  piloted  and  navigated  by  pilots 
licensed    by   the   Bristol   Corporation.    By  the 
Bristol  Channel  Pilotage  Act  1861  it  was  provided 
in  sect.  4  that  so  much  of  the  9th  section  of  the 
Bristol  Wharfage  Act  1807  as  related  to  vessels 
navigating  or  passing  up  or  down  the  Bristol 
Channel  bound  to  or  from  either  of  the  ports  of 
Cardiff,   Newport,  or  Gloucester  should  be  re- 
pealed, and  by  the  same  Act  pilotage  boards  and 
pilotage  districts — which  in  some  cases  overlapped 
the  port  of  Bristol — were  created  for  the  ports  of 
Cardiff,  Newport,  and  Gloucester,  and  power  was 
given  to  these  boards  to  license  pilots  for  their 
districts.    By  the  Pilotage  Order  Confirmation 
(No.  1)  Act  1891  it  was  provided  that,  notwith- 
standing   anything    contained    in    the  Bristol 
Wharfage  Act  1807,  a  vessel  navigating  or  passing 
up  or  down  the  Bristol  Channel  to  or  from  the 
port  of   Bristol  should  be  exempted  from  all 
obligation  to  be  piloted  by  pilots  licensed  by  the 
Bristol  Corporation,  except  when  within  tho  limit* 
of  that  port,  which  were  therein  defined.  Held, 
that  the  Act  of  1861  was  not  intended  to  deal  with 
and  did  not  deal  with  or  include  vessels  going  to 
or  from  the  port  of  Bristol,  although  such  vessels 
were  bound  from  or  to  one  of  the  port*  of  Cardiff, 
Newport,  or  Gloucester,  and  that  therefore  in  the 
case  of  a  vessel  which  is  not  exempt  from  com- 
pulsory pilotage  in  the  port  of  Bristol  there  is  still 
the  obligation  under  the  Bristol  Wharfage  Act 
1807  to  have  a  compulsory  pilot  licensed  by  the 
corporation  of  Bristol  when  the  vessel,  bound  to 
tho  port  of  Bristol,  gets  within  the  limits  of  that 
port,  although  the  vessel  may  be  bound  from 
Cardiff,  Newport,  or  Gloucester,  and  may  still  be 
within  one  of  those  three  pilotage  district*  which 
overlaps  the  port  of  Bristol.    Consequently,  when 
s  vessel  on  the  voyage  puts  into  Newport,  and 
then  proceeds  from  Newport  with  a  Newport  pilot 
on  board  to  the  port  of  Bristol,  as  soon  as  the 
vessel  get*  within  the  limits  of  the  port  of  Bristol 
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the  Newport  pilot  is  bound  to  give  up  the  charge 
of  the  vessel  to  a  Bristol  pilot  demanding  such 
charge,  although  the  vessel  is  still  within  the 
Newport  pilotage  district,  and  within  the  district 
for  which  the  Newport  pilot  is  licensed.  (Reed, 

app.  v.  Goldsworthy,  resp.)  126 

Salvage— Stranding  of  salved  ve*»cl— Value  for 
purposes  of  award  —A  steam  trawler  towed  a 
disabled  steamship  into  Aberdeen  Bay,  and  signals 
were  made  for  a  pilot  and  a  tug.  A  tug  came  up 
in  response  and  offered  to  pilot  and  tow  the 
vessel  into  harbour,  but  the  oiler  was  refused  by 
her  master,  and  the  tug  sent  back  for  a  pilot. 
In  the  meanwhile  the  nawser  parted,  and  the 
vessel  drifted  ashore.  Her  value  at  the  time  the 
services  of  the  tug  were  offered  was  86007.  Tho 
cost*  of  refloating  were  1150/.,  and  of  the  repairs 
in  consequence  of  the  stranding  5600/.  In  an 
action  for  salvage  by  the  owners,  master,  and 
crew  of  the  trawler:  Held,  on  the  facts,  that  they 
were  entitled  to  salvage,  and  to  an  award  of  7607- , 
and  that  for  the  purposes  of  arriving  at  a  proper 
award,  the  value  of  the  salved  property  must  bo 
taken  at  8500/.  Held,  further,  that  the  steamship 
to  have  taken  the  services  of  the  tug  wheu 

(7* Ac  {/cfMoniij')  »£^6 

"  Distressed  seaman  "  —  Provisions  for 
relief— Evidence  of  distress  Receipt  of  wages  by 
neaman. — The  question  whether  a  seaman  who  has 
been  shipwrecked  abroad  is  a  "  distressed  seaman  " 
within  the  meaning  of  sects.  190,  191,  and  193 
of  tho  Merchant  Shipping  Act  1894  is  a  question 
of  fact.  A  "  distressed  seaman  "  does  not  of  neces- 
sity cease  to  be  a  "  distressed  seaman "  on  his 
being  paid  the  wages  due  to  him,  when  such 
wages  are  enough  to  pay  the  expense*  of  hi* 
maintenance  abroad  and  passage  home.  Quart, 
whether  the  "  sufficient  evidence "  of  expeuscs 
incurred  for  his  benefit  which  is  provided  for  by 
sect.  193,  sub-sect.  3,  means  "  conclusive  evidence. ' 
(Board    of   Trade    r.    Sailing    Ship  Glenpark 





•  





SLANDER. 

Accusation  of  bringing  "  blackmailing "  action — 
Imputation  of  criminal  offence — Action  for  slander 
maintainable. — An  action  for  slander  founded  upon 
an  accusation  that  the  plaintiff  had  brought  a 
"blackmailing"  action  «as  held  to  be  maintain- 
able on  the  ground  that  the  words  spoken  might 
fairly  be  interpreted  by  hearers  as  imputing  to  tho 
plaintiff  an  indictable  offence.   (Marks  v.  Samuel.)  690 

SMOKE. 

(See  Mktrotous.) 

80LICITOR. 

Coots — Taxation — Commission — Collection  of  rent  * — 
Professional  work — Professional  charges — Item* 
of  professional  charges  in  bill  of  costs. — The 
solicitors  acting  for  tho  executors  and  trustees  of 
the  deceased  owner  of  settled  real  estates  charged 
with  legacies  and  duties  which  bis  personalty  was 
insufficient  to  satisfy,  having  been  accustomed  to 
collect  and  receive  the  rents  for  him  at  an  agreed 
charge  until  hi*  death  on  the  7th  April  1901,  con- 
tinued to  collect  and  receive  the  rents  for  the 
executors  and  trustees  without  making  any  agree- 
ment as  to  their  remuneration  for  so  doing  up  to  . 
the  25th  March  1902,  when  the  succeeding  tenant 
for  life  assumed  the  management  of  the  estates, 
and  in  their  bill  of  costs  delivered  to  the  executor* 
and  trustees  inserted  a  charge  of  a  lump  sum, 
being  a  commission  of  5  per  cent,  on  tho  amount 
of  the  rents  collected,  as  their  remuneration  for 
the  work;  but  did  not  set  out  the  items  of  that 
work  as  in  the  case  of  charges  for  strictly  pro- 
fessional duties.  The  succeeding  tenant  for  life 
obtained  an  order  for  taxation  of  the  solicitors' 
bill  of  costs,  and  the  taxing  master  on  taxation 
allowed  the  charge  of  a  lump  sum  by  way  of  com- 
mission for  collecting  the  rents,  and  overruled  the 
objections  of  the  tenant  for  life  to  that  allow- 
ance.  On  a  summons  by  the  tenant  for  life  for 
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a  review  of  the  taxation  :  Held,  that,  if  the  charge 
was  a  charge  for  professional  work,  the  solicitor* 
ought  to  have  delivered  a  bill  of  items  in  respect 
of  it,  and  that,  in  the  absence  of  any  agreement 
to  that  effect,  the  taxing  master  was  not  entitled 
to  allow  the  solicitors  a  Tump  sum  by  way  of  com- 
mission for  it,  while,  on  the  other  hand,  if  col- 
lecting rents  was  not  professional  work,  the  charge 
for  it  ought  not  to  have  been  inserted  in  the 
solicitors' hill  of  costs;  and  that  the  proper  order 
was  to  direct  the  master  to  treat  the  charge  as 
struck  out  of  the  bill  of  costs.  {Be  Shilton,  Coode, 
and  Co.)   641 

Costa— Taxation — "  Third  party  liable  " — Taxation 
of  mortgagee's  solicitors'  bill  by  mortgagor — 
Practice. — A  mortgagor  ia  entitled,  under  sect.  38 
of  the  Solicitors  Act  1843,  to  have  taxation  of  the 
bill  of  costs  of  the  solicitor  acting  for  the  mort- 
gagee limited  to  the  items  of  costs  incurred  by 
the  mortgagee  strictly  in  that  capacity  and  not 
in  his  persona]  capacity.  (Re  Longbotham  and 
Sons.)    638,  801 

Covenant  in  articles  of  clerkship  not  to  practise 
within  certain  radius — Breach — Work  usually  done 
by  solicitors. — The  defendant  had  bound  himself 
to  a  solicitor  practising  at  H.  by  articles  for  a 
term,  and  covenanted  that  he  would  not  at  any 
time  do  any  work  or  act  for  or  on  behalf  of 
any  persons  usually  done  by  solicitors  within  a 
radius  of  fifteen  miles  from  M.  without  written 
permission.  The  defendant  took  proceedings  to 
obtain  probate  of  the  will  of  a  person  within  the 
prohibited  radius,  and  corresponded  from  H. 
with  a  witness  within  the  prohibited  radius  with 
a  view  to  obtaining  his  evidence  in  order  to  enable 
probate  to  be  obtained.  He  signed  the  praecipe 
directing  a  plaint  note  to  be  issued  for  a  County 
Court  summons  at  a  court  in  the  prohibited  area 
on  behalf  of  a  plaintiff  residing  therein,  and  con- 
ducted the  proceedings  until  receipt  of  the  amount 
paid  into  court.  He  prepared  the  will  of  a  testa- 
trix residing  within  the  area  on  instruction* 
received  outside  the  area,  and  received  a  small 
fee  therefor,  but  was  present  when  she  executed 
it  within  the  area;  and,  lastly,  he  advertised  in 
a  paper  circulating  within  but  published  outside 
the  area  a  farm  for  letting  within  the  prohibited 
district.  Held,  in  an  action  to  restrain  the  defen- 
dant from  practising  within  the  prohibited  limit, 
that  the  covenant  might  be  broken  although  the 
defendant  or  his  clerks  did  not  go  professionally 
within  such  limit.  That  therefore  the  proceedings 
in  connection  with  the  collection  of  the  debt 
through  the  County  Court  infringed  the  covenant. 
Also  the  acts  done  in  relation  to  the  execution  of 
the  will,  which  mutt  be  held  to  have  been  done 
by  the  defendant  in  his  character  of  a  solicitor, 
constituted  a  breach  of  such  covenant,  but  that 
those  as  to  advertising  the  farm  did  not  break 
it.  Qvarr,  as  to  applying  for  the  proof  of  evidence 
infringing  the  covenant.   (Edmundson  r.  Render.)  814 

SPECIFIC  PERFORMANCE. 

STAMP  DUTY. 
(See  Rbyenvk.) 

STATUTE  OF  FRAUDS. 
Written  contract — Parol  variation  of  terms  of— 
New  agreement — Rescission — Specific  perform- 
ance.— Where  a  written  agreement  for  a  lease  had 
been  executed  and  one  of  the  parties  declined  to 
execute  the  lease  because  a  parol  agreement  had 
been  subsequently  come  to  between  the  parties : 
Held,  that  such  parol  evidence,  though  admissible 
on  a  claim  for  rescission,  could  not  be  admitted 
in  variation  of  the  original  agreement,  the  terms 
of  which  must  be  carried  out.  (Vezey  c.  Rash- 
letgh.)  663 

STATUTE  OF  LIMITATIONS. 
Letter  to  managing  director  of  company — Acknow- 
ledgment.— A  letter  written  by  the  debtor  to  the 


mftnf  ging  director  of  a  company  to  whom  he  owes 
money,  stating :  "  I  am  willing  to  sell  the  6230 
shares  that  I  hold  in  the  P.  D.  B.  B.  Company 
Limited  for  the  sum  of  816/.  4s.  6d.,  and  in  tho 
event  of  my  doing  so  I  will  with  the  money  pay 
the  10s.  call  due  on  629  of  the  above  shares, 
amounting  to  314/.  10s.,  and  the  balance  in  settle- 
ment of  my  amount  with  R.  B.  and  Son  Limited, 
amounting  at  December  last  to  601/.  14a.  6d.," 
is  sufficient  acknowledgment  to  take  the  debt  out 
of  the  Statute  of  Limitations,  even  although  the 
sale  of  the  shares  does  not  take  place.  A  general 
acknowledgment  of  a  debt  with  a  conditional  pro- 
mise to  pay,  but  without  any  distinct  statement 
that  except  upon  the  performance  of  the  condition 
the  debtor  will  not  or  cannot  pay,  is  sufficient 
to  take  a  debt  out  of  the  Statutn  of  Limitations. 
(R.  Barrett  and  Son  Limited  r.  Davics.  Same  v. 
Withers.) 


STATUTORY  POWER8. 
'  Damage  sustained  by  reason  or  in  consequence 
of  tho  exercise  of  such  powers  " — Compensation — 
Negligence— Burden  of  proof. — Where  a  public 
body  waa  empowered  by  statute  to  carry  out 
certain  works  and  it  was  provided  in  the  same 
statute  that  compensation  should  be  paid  to  any 
person  sustaining  damages  by  reason  or  in  conse- 
quence of  the  exercise  of  such  powers,  it  was  held 
that  if  the  public  body  relied  on  the  ncgUgence 
of  its  agents  or  contractors  as  relieving  it  from 
all  liability  under  tho  statute,  it  must  discharge 
the  onus  of  proving  such  negligence.  (St.  James' 
and  Pall  Mall  Electric  Light  Company  Limited 
r.  The  King.)   344 

SUCCESSION  DUTY. 
(See  Rkvxnub.) 

SUMMARY  JURISDICTION. 
Practice — Justices  divided  in  opinion — Adjourn- 
ment— Caao  reheard  by  further  justices— Juris- 
diction.— An  information  having  been  heard  before 
two  justices  tbey  retired  to  consider  their  decision. 
Upon  their  return  to  court  they  announced  that 
they  were  divided  in  opinion,  and  they  decided  to 
adjourn  the  hearing  to  a  future  day  to  be  heard 
before  themselves  and  other  justices.  Held,  that 
the  intimation  that  they  were  divided  in  opinion 
did  not  precludo  the  justices  from  adjourning 
the  hearing  of  tho  information.  (Bagg,  app.  v. 
Colquhoun,  reap.)   386 

<8ce  Justices.) 

TENANT  FOB  LIFE  AND  REMAINDERMAN. 
Authorised  investment — Proceeds  of  realisation  of 
insufficient  mortgage  security — Arrears  of  interest 
— Apportionment  of  fund  available. — The  true 
principle  of  apportionment,  as  between  tenant  for 
life  and  remainderman,  of  a  fund  representing  the 
proceeds  of  the  realisation  of  an  authorised,  but 
insufficient,  mortgage  security,  upon  which  there 
are  arrears  of  interest  due,  in  order  that  there  may 
be  a  rateable  equality  in  the  incidence  of  tho 
deficiency,  ia  to  take  the  amount  due  to  the  tenant 
for  life  in  respect  of  arrears  of  interest,  and  the 
amount  duo  to  the  remainderman  in  respect  of 
capital,  and  to  apportion  the  fund,  as  at  the  date 
when  tho  same  is  recovered,  in  proportion  to  those 
amounts  respectively,  (Be  Atkinson;  Barbers' 
Company  v.  Grose-Smith.)  825 

TITHE. 
(See  Landlord  and  Tenant.) 

TRADE  MARK. 


TRADE  UNION. 
Application  of  funds  to  provide  benefits  to  members 
— Principal   object   of   society — Divisibility  of 
object*— Rules    in    restraint   of  trade— Illegal 
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society — Action  by  member  to  enforce  benefit 
rules. — A  society  registered  under  tho  Trade 
Union  Act*  wu  governed  by  rules,  some  of  which 
made  provision  for  benefits  to  members,  and  the 
others  were  illegal  as  being  in  restraint  of  trade. 
A  member  brought  an  action  againet  the  officers  of 
the  society  to  enforce  a  role  of  the  society  under 
which  he  claimed  to  be  entitled  to  a  superannua- 
tion allowance.  Held,  upon  the  consideration  of 
all  the  rules  of  the  society,  that  the  main  object 
of  the  society  was  illegal  at  common  law  as  being 
in  restraint  of  trade,  and  that  those  rules  which 
made  provision  for  benefits  to  members  were 
merely  ancillary  to  that  main  object,  and  could 
not  be  sepa rated  from  it.  Held,  therefore,  that 
under  sect.  4  of  the  Trade  Union  Act  1871  the 
action  moat  fail.   (Culten  r.  Bwin  and  others.)  ...  840 

TRAMWAY. 

Purchase  by  local  authority— Depot  outside  district 
of  local  authority— "  Used  with  and  suitable  to" 
the  undertaking— Liability  of  local  authority  to 
pay  for. — By  sect.  43  of  the  Tramways  Act  1870  it 
is  pro rided  :  "  Where  the  promoters  of  a  tramway 
in  a  district  are  not  the  local  authority,  the  local 
authority  .  .  .  may "  (within  certain  specified 
times)  " .  .  .  by  notice  in  writing  require  such 
promoters  to  sell,  and  thereupon  such  promoters 
ihull  sell  to  them  their  undertaking,  or  so  much 
of  the  same  as  is  within  such  district,  upon  terms 
o:  paying  the  then  value  ...  of  the  tramway, 
and  all  lands,  buildings,  works,  materials,  and 
plant  of  the  promoters  suitable  to  and  used  by 
them  for  the  purposes  of  their  undertaking  within 
such  district.  The  tramway  company  was  the 
owner  of  a  large  depot  situated  some  distance 
outside  the  boundary  of  the  district  council,  but 
found  by  an  arbitrator  to  be  ~  used  with  and 
suitable  to"  the  undertaking  of  the  tramway 
company  within  the  council's  district.  The  dis- 
trict council  baring  given  notice  to  the  tramway 
company  that  they  were  required  to  sell  to  the 
council  under  the  conditions  and  in  the  manner 
provided  by  sect.  43  of  the  Tramways  Act  1870  so 
much  of  their  works  and  undertaking  as  were 
within  the  council's  district :  Held,  that  tho  coun- 
cil were  bound  to  pay  for  this  depot.  Held, 
further,  that  the  words  "  within  such  district " 
applied  to  the  " undertaking,"  and  not  to  "all 
lands,  buildings,  works,  materials,  and  plant  of 
the  promoters.  (Manchester  Carriage  and  Tram- 
ways Company  Limited  v.  Swinton  and  Pendle- 
bury  Urban  District  Council.)   795 

TRESPASS. 

Ditch  and  fence— Presumption  of  ownership— Acts 
of  ownership— Rebuttal  of  presumption. — The 
plaintiff  and  defendant  were  adjoining  owners  of 
land,  the  lands  being  bounded  by  a  bank  with  a 
fence,  with  a  ditch  on  tho  defendant's  side.  For 
nearly  fifty  years  the  defendant  had  trimmed  the 
fence,  pollarded  the  trees,  and  cleansed  the  ditch, 
but  there  was  no  evidence  of  knowledge  on  the 
part  of  the  plaintiff.  Held,  that  these  acts  of 
ownership  did  not  rebut  the  presumption  that  the 
bank  and  fence  were  the  property  of  the  plaintiff. 
(Henniker  v.  Howard.)   157 

Statutory  right  to  erect  post  "  in,  over,  or  under 
any  street "— Brection  of  electric  post — Taking 
of  land. — By  sect.  51  of  the  Newport  Corporation 
Act  1900,  with  which  the  Lands  Clauses  Act  1845 
was  incorporated,  the  corporation  might,  for  the 
purpose  of  working  their  tramways,  construct  and 
erect  "  on,  in,  over,  or  under  any  street  or  road  " 
pales  and  posts.  For  the  purpose  of  working 
their  tramways  the  corporation  erected  an  iron 
pillar,  about  lOin.  in  diameter,  upon  the  plaintiff's 
land,  which  by  dedication,  subject  to  a  user  by 
the  plaintiff,  formed  part  of  the  street,  such  pitlar 
bring  sunk  about  6ft.  in  the  ground.  Held,  that 
this  was  not  a  "  taking  of  land  "  within  the  Lands 
Clauses  Act,  but  was  au  exercise  of  the  statutory 
powers  of  the  defendants  under  their  privste  Act. 
(Kecott  r.  Msyor,  Ac,  of  Newport V.  848 


PADS 

VENDOR  AND  PURCHASER. 

Goodwill  -Sale  of  business  with  goodwill — Vendor 
interested  in  new  business— Solicitation  of  old 
customers  who  have,  also  become  customers  of  the 
new  business. — The  vendor  of  an  interest  in  a 
business  which  with  the  goodwill  thereof  had  been 
sold  by  him  to  a  company  solicited  on  behalf  of 
a  competing  business  in  which  he  wax  interested 
customers  of  the  old  business,  who  were  also 
customers  of  the  competing  business.  Held,  that 
the  vendor  must  be  restrained  by  injunction 
from  soliciting  the  customers  of  the  business  which 
he  had  sold,  whether  or  not  such  customers  were 
also  customers  of  the  competing  business.  (Curl 
Brothers  Limited  r.  Webster.)  479 

Outgoings — Paving  and  making  up  roadway — Charge 
on  frontager's  premises — Date  from  which  charge  • 
takes  effect — "Completion  of  works." — Expenses 
incurred  by  a  local  authority  under  the  Public 
Health  Act  1875  in  the  execution  of  works  required 
to  be  done  under  sect.  150  become  "  a  charge  on 
the  premises  in  respect  of  which  they  wero  in- 
curred "  within  the  meaning  of  soot.  257  so  soon 
ss  the  works  havo  been  completed.   (Rt  Allen 

and    DriscoU's   Contract.)     •  ..     4..     ...     ...     ...     • - •  637 

Power  of  sale  —  Will  —  Executor  —  Construct  ve 
trustee— A  testatrix  by  her  will  dated  the 
3rd  March  1849  appointed  R.  J.  and  U.  M. 
executors,  and  gave  them  powers  to  apply  income 
in  maintenance  and  to  sell  certain  hereditaments 
after  the  death  of  the  survivors  of  her  daughters. 
The  testatrix  died  on  the  25th  Dec.  I860.  R.  J. 
alone  proved  the  will  and  died,  leaving  J.  W.  and 
M.  W.  his  executors.  In  187S  a  petition  was  pre- 
sented by  all  parties  beneficially  interested,  and 
new  trustees  of  the  will  were  appointed  under  the 
Trustee  Act  1850.  After  the  death  of  tho  survivor 
of  tho  daughters  the  trustees  contracted  to  sell 
the  hereditaments.  The  purchaser  required  the 
concurrence  of  the  beneficiaries.  Held,  that  the 
concurrence  of  the  beneficiaries  could  not  be 
required.    [Be  Perrott  and  King's  Contract.)     ...  156 

Sale  by  auction — Maintaining  fences — Covenant — 
Form  of  conveyance  to  purchaser. — The  object  of 
having  a  deed  of  conveyance  is  not  merely  to  vest 
the  property  tho  subject  of  it  in  tho  purchaser, 
but  to  embody  covenants  as  to  what  must  be  done 
under  the  contract  of  sale  after  completion  of  the 
purchase.  Therefore  where  a  purchaser  bought 
under  a  contract  which  made  him  liable  to  erect 
and  for  ever  after  maintain  fences,  n«  marked  on 
the  plan  of  property  sold  by  public  auction,  the 
vendor  was  held  entitled  to  have  the  obligations 
of  the  purchaser  expressed  in  the  conveyance  to 
him  of  hia  lot.  {Re  Cooper  and  Croudaco's  Con- 
tract and  Vendor  and  Purchaser  Act  1874  )   258 

Sale  of  land — Purchaser's  interest  before  com- 
pletion—  Judgment  creditor  of  purchaser  — 
Receiver  by  way  of  equitable  execution— Notice 
to  vendor— Personal  estate— Date  of  appointment 
—Effect  of  appointment.— The  appointment  of  a 
receiver  upou  giving  security  does  not,  as  regards 
personal  property,  become  effectual  until  security 
is  actually  given,  and  does  not  refer  back  to  the 
date  of  the  original  order.  G.  contracted  to 
purchase  land  from  the  defendant,  paid  a  deposit 
of  3007.,  and  received  immediate  possession.  The 
plaintiff  subsequently  became  a  judgment  creditor 
of  G.  and  obtained  a  receiver  in  respect  of  G.'s 
interest  in  the  land.  Notice  of  the  receivership 
was  given  to  the  defendant.  G.  failed  to  pay  the 
purchase  money  and  the  defendant  gave  notice 
of  rescission  to  G.,  who  thereupon  commenced  an 
action  for  the  return  of  the  deposit.  That  action 
was  settled  at  a  date  subsequent  to  the  order 
appointing  the  receiver,  but  anterior  to  security 
being  given.  By  tho  terms  of  the  consent  order 
the  defendant  paid  G.  110/.,  and  G.  agreed  to  give 
up  possession.  Held,  that  G.  never  acquired  the 
ownership  in  equity  of  tho  land,  and  that  conse- 
quentlythe  receivership  did  not  create  a  charge  or 
lien.  With  regard  to  tho  110/.  paid  by  the 
defendant  to  G.,  the  receiver,  not  having  given 
security  at  the  date  of  the  payment,  had  not 
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been  effectually  appointed,  and  therefore  had  no 
claim  to  be  paid  that  money.  Further,  even  if 
the  receivership  had  been  in  force,  the  order 
appointing  a  receiver  having  failed  to  conatitute 
a  charge  or  lien,  notice  of  the  appointment  did  not 
do  ao ;  and  the  defendant  incurred  no  liability  by 
paying  the  money  to  G.  direct.  (Ridout  v. 
Fowler*)     ■•<         •••    ■•■   •  147 


8ettled  land— Original  settlement— Compound  settle- 
ment— Life  estate  under  original  aettlement  extin- 
guished Charge  for  jointure  and  portions  under 
original  scttlemcntr— Sale  by  tenant  for  life  under 
powers  of  original  aettlement  -Trustees  of  original 
settlement  A  testator  settled  his  land  on  his 
eldest  son  for  life,  with  remainder  to  the  son's  sons 
in  tail  male  in  strict  aettlement,  with  power  for 
each  tenant  for  life  on  his  marriage  to  create 
charge*  thereon  for  jointure  for  his  wife  and 
portiona  for  his  younger  children.  Land  waa 
purchased  by  the  trustee*  of  the  will  and  added  to 
the  settled  land,  and  the  tenant  for  life  married 
and  charged  the  land  subject  to  the  actUcmcnt 
with  jointure  and  portion*.  By  succeaaive  deeds 
of  resettlement,  family  arrangement,  and  appoint- 
ment, to  which  the  tenant  for  life  and  tenant  in 
tail  male  were  parties,  the  life  estate  given  by 
the  testator's  will  waa  extinguished  and  a  com- 
pound aettlement  was  created;  but  the  charge  for 
jointure  and  portions  made  under  the  powers 
given  by  the  testator's  will  atill  subsisted.  The 
tenant  for  life  with  the  concurrence  of  the  tenant 
in  tail,  then  agreed  to  sell  part  of  the  settled 
land  in  exercise  of  his  power  of  aale  under  the 
original  settlement  created  by  the  testator's  will 
alone,  the  purchase  money  to  be  paid  to  the 
trustees  of  the  will.  On  a  summons  by  the 
purchaser  for  the  determination  of  the  question 
whether  the  tenant  for  life  could  sell  under  the 
original  aettlement  created  by  the  will  alone, 
or  whether  trustees  of  the  compound  aettlement 
created  by  the  will  and  subsequent  deeda  must  re- 
appointed :  Held,  that,  as  the  charge  for  jointure 
and  portiona  made  under  the  powers  given  by  the 
will  was  still  subsisting,  the  original  settlement 
created  by  the  will  alone  waa  still  existing  aide 
by  side  with  the  compound  settlement  created  by 
the  will  and  subsequent  deeds,  and  that  the  tenant 
for  life  could  sell  under  the  will  alone,  so  that  it 
was  unnecessary  to  appoint  trustee*  of  the  com- 
pound settlement.  (Rt  Lord  Wimbornc  and 
Browne's  Con! 
Act  1874.)  .. 

Specific  performance— Threat  of  litigation —At  a 
sale  by  auction  on  the  21st  July  1903  the  defendant 
contracted  to  buy  a  secured  profit  rental  of  660/. 
per  annum  for  6500/.  Thia  profit  rcutal  was 
secured  upon  two  houses  in  Cheapside,  the  receipta 
from  tenants  amounting  to  860/.,  the  ground  rent 
being  260/.,  and  the  rates  and  taxes  on  one  of 
the  house*  being  160/.  No  deduction  was  made 
in  respect  of  the  other  house,  of  which  W.  was  the 
tenant,  as  there  was  no  covenant  by  the  landlord 
to  pay  rates  and  taxes.  Aa  a  matter  of  fact  the 
landlord  had  from  1876  until  1903  paid  the  rates 
and  taxes  on  the  house  let  to  W.  On  the  29th 
Sept.  1903  W.  commenced  an  action  for  recti  fica- 
of  his  lease,  but  the  action  waa  dismissed 
he  had  granted  an  underlease  of  the 
vested  in  him  which  amounted  to  an  assign 
'.  wrote  that  he  intended  to  take  pro- 
ceedings to  make  the  underlessee  join,  and  bring 
a  fresh  action.  The  plaintiff  said  that,  the  action 
by  W.  having  been  heard  and  dismissed,  the 
plaintiff  was  entitled  to  specific  performance. 
For  the  defendant  it  was  said  that  the  plaintiff 
knew  W.  said  that  he  was  not  liable  to  pay  late* 
and  taxes  before  the  sale,  and  that  the  plaintiff 
waa  not  entitled  to  specific  performance. 
Held,  that  W  »  claim  waa  an  honest  one,  and 
that  specific  performance  could  not  now  be 
granted,  because  sufficient  time  had  not  elapsed 
to  enable  the  court  to  say  that  no  fresh  action 
would  be  brought.  The  action  was  ordered  to 
stud  over  till  the  24th  June,  and,  if  W.  had  then 
taken  no  step*  to  obtain  rectification,  the  court 
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might  then  be  in  a  position  to  treat  his  claim  aa 

shadowy.    (George  e.  Thomas.)  505 

Specific  performance — Vendors'  possession — Receipt 
of  rents  due  from  tenants  before  date  of  contract 
after  date  for  completion  Allocation  of  receipts. 
— Where  a  vendor  remains  in  possession  after 
the  date  fixed  for  completion  of  the  purchaae, 
the  completion  having  been  delayed  by  no  fault  on 
the  purchaser's  part,  and  receives  interest  in  lieu 
of  rents  by  his  own  choice  after  the  date  for 
completion  but  still  receives  the  rents,  he  is  not 
at  liberty  aa  against  the  purchaser  to  allocate  any 
part  of  such  rents  ao  received  to  arrears  of  rents 
due  to  himself  from  tenanta  either  before  the 
date  of  the  contract,  or  subsequently  before  the 
date  fixed  for  completion  of  the  purchase.  (Plows 
r.  Samuel.)  633 

Voidable  contract  —  Assignment  of  contract  — 
Failure  of  consideration  —  Money  bad  and 
received.    (Mackusick  r.  Fleming.)  101 


VOTERS,  REGISTRATION  OF. 
Declaration  by  lodger  claimant — Evidence — Personal 
attendance  of  claimant — Rateable  value  of  bouse 
— Character  of  atreet — A  revising  barrister  by 
personal  inspection  satisfied  himself  that  certain 
housea  were  very  poor  and  small,  and  that  it  was 
very  doubtful  whether  any  lodginga  in  those 
houses  were  worth  10/.  a  year  unfurnished.  J. 
duly  sent  in  his  claim  as  a  lodger  with  hia 
declaration  attached.  It  was  proved  that  the 
rateable  value  of  the  house,  which  was  stated  to 
be  in  as  poor  a  street  aa  any  the  revising  barriater 
had  inspected,  was  only  14/.  per  annum,  which  waa 
6s.  less  than  J.  claimed  to  pay  as  lodger.  The 
revising  barrister  adjourned  the  hearing  of  the 
objection  to  J. 'a  claim,  and  sent  him  the  following 
notice ;  "  .  .  .  your  claim  to  vote  as  a  lodger 
has  been  objected  to  .  .  .  your  claim  will 
or  may  be  disallowed  unless  you  produce  or  cause 
to  be  produced  to  me  .  .  your  rent-book  or 
other  sufficient  evidence  that  your  said  lodgings 
are  of  the  clear  yearly  value  of  10/.  if  let  unfur- 
nished." J.  did  not  attend  or  make  any  com- 
munication, and  his  claim  was  disallowed.  Held, 
that,  aa  the  revising  barrister  did  not  make  the 
allowance  of  tho  claim  dependent  upon  J.'s 
personal  attendance,  the  court  could  not  interfere, 
as  there  was  evidence  to  support  his  decision.  A 
revising  barrister  cannot  make  the  pcraonal 
attendance  of  a  claimant  a  condition  of  the 
allowance  of  his  vote.  The  right  of  a  revising 
barrister  to  disallow  a  claim,  when  a  claimant  has 
by  his  declaration  given  prima  farir  evidence  of 
his  qualification,  ia  not  confined  to  the  caac  of  such 
prima  fatit  proof  of  the  ground  of  objection  as  is 
described  in  sect.  28  (10)  of  the  Parliamentary  and 
Municipal  Registration  Act  1878,  but  he  may  act 
on  other  evidence.  (Jenkins,  app.  v.  Grocott, 
•)  .-•   


... 
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WARRANTY. 
(See  Food  and  Dacca.) 

WATER. 

Water  company — Supply  of  water — Communication 
pipe  belonging  to  occupier — Defect  in — Leakage 
and  waste  of  water — Non-repair  by  occupier — 
Right  to  cut  off  water— Right  of  occupier  to 
demand  supply.— An  owner  or  occupier  of  pre- 
mises in  the  metropolis,  whose  attention  is  called 
by  tho  waterworks  company,  who  are  bound  to 
•upply  him  with  water,  to  a  defect  under  the 
street  in  the  communication  pipe  belonging  to 
him  and  connecting  his  premises  with  the  com- 
pany's main,  and  who  has  the  opportunity  of 
repairing  the  defect  without  opening  the  roadway, 
but  does  not  choose  to  repair  it,  is  not  a  person 
entitled  to  demand  a  supply  of  water  under  sect. 
43  of  the  Waterworks  Clauses  Act  1847.  A  leak 
having  been  discovered  under  the  roadway  oppo- 
site certain  premises  in  the  metropolis,  the  water- 
works company  opened  the  street  and  found  that 
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tbe  communication  pipe  connecting  the  premises 
with  the  company's  main  was  defective  and  leak- 
ing, thereby  causing  a  waste  of  water.  The  coin- 
muni  cation  pipe  was  the  property  of  the  occupier, 
and  the  company  at  once  gave  him  notice  of  the 
defect,  stating  that  if  it  were  not  remedied  forth- 
with the  company  would  disconnect  tlio  pipe  from 
their  main,  and  would  not  allow  it  to  be  recon- 
nected until  the  pipe  was  repaired  The  occupier 
look  no  steps  to  repair  his  pipe,  and  it  was  dis- 
coni>ected  from  the  main  and  the  water  cut  off. 
The  occupier  could  at  the  time  have  repaired  the 
pipe  without  opening  the  street,  as  the  street 
was  then  open.  Held,  that  the  duty  of  repairing 
the  defect  in  the  pipe  was  by  sect.  28  of  the 
Metropolis  Water  Act  1871  cast  upon  the  owner 
or  occupier,  and  that  the  owner  or  occupier  who, 
after  notice  that  the  communication  pipe  belong- 
ing to  him  was  out  of  repair,  permitted  the  pipe 
to  remain  in  it*  defective  state  in  which  it  would 
■  of  water,  has  wrongfully  failed  to  do 
..for  the  prevention  of  the  waste  within 
the  meaning  of  sect.  32,  and  that  under  the  cir- 
cumstances the  company  were  entitled  to  cut  off 
the  water,  and  to  cease  to  give  a  supply  to  tho 
occupier  so  long  as  the  pipe  remained 
(Grand  Junction  Waterworks 
v.  Rodocanachi,  resp.)  

Wster  supply  by  corporation — Water  for  domestic 
use—"  Water  rate  —Right  of  corporation  to 
charge  at  different  rates— "  Rate."— A  municipal 
corporation  acquired  tho  undertaking  of  a  water- 
works company  by  a  private  Act,  which  authorised 
the  corporation  "  to  charge  for  the  supply  of  water 
for  domestic  use  to  any  dwelling-house  a  sum  not 
exceeding  7|  per  cent,  per  annum  on  the  net  rate- 
able value  of  such  dwelling-house  as  ascertained 
by  the  valuation  list  in  force  at  the  commencement 
ot  tho  quarter  during  which  the  water  rate 
becomes  payable."  The  company  had  statutory 
power  to  supply  any  person  with  water  for  any 
purpose  for  such  remuneration  as  might  be  agreed 
under  a  special  agreement;  and  the  corporation 
succeeded  to  that  power.  The  corporation  charged 
for  the  supply  of  water  for  domestic  use  in  one 
psrt  of  the  borough  5  per  cent.,  and  in  another 
psrt  7J  per  cent.,  upon  the  net  rateable  value  of 
dwelling-houses.  Held,  that  the  corporation  bad 
power  to  charge  at  different  rates,  within  the 
maximum,  for  the  supply  of  water  for  domestic 
u«c  to  dwelling-houses.  A  provisional  order  pro- 
vided that  the  general  district  rates  to  be  levied 
in  s  district  therebv  added  to  the  borough  should 
not  in  any  year  for  ten  years  exceed  such  an 
amount  in  the  pound  as,  when  added  to  the  poor 
rate  and  borough  rate  "  and  any  other  rate  made 
by  the  corporation  "  in  the  same  year,  would  make 
a  total  rate  of  Ss.  6d.  in  the  pound.  Held,  that  the 
wster  rate  was  not  a  "  rate  "  within  the  meaning 
of  the  words  "  any  other  rate  "  in  the  provisional 
order.   (Northampton  Corporation  v.  Ellen.)   71 

Wsterworks — Dividends — "  Prescribed  rate  " — Pre- 
ference shares  issued  under  special  Act — Rate  of 
interest  fixed  by  company— Profits  divisible  among 
ordinary  shareholders. — The  Waterworks  Clauses 
Act  1847  enacts  by  sect.  76  that  the  profits  of  the 
undertaking  to  be  divided  among  the  undertakers 
in  any  year  shall  not  exceed  "  the  prescribed  rate," 
or,  where  no  rate  is  prescribed,  the  rate  of  10  per 
cent,  on  the  paid-up  capital  in  the  undertaking : 
snd  by  sec*.  2  "prescribed"  means  "prescribed 
for  that  purpose  in  the  special  Act."  The  Com- 
plies Clauses  Act  1863  provides  by  sect.  13  that 
where  a  company  is  authorised  by  any  special  Act 
to  raise  money  by  the  issue  of  new  preference 
shares  or  stock,  it  may  issue  the  shares  or  stock 
with  a  dividend  or  interest  not  exceeding  the 
rsW  prescribed  in  the  special  Act,  and,  if  no 
rate  is  prescribed,  then  not  exceeding  the  rate  of 
5  per  cent,  per  annum.  A  waterworks  company 
whose  Acta  incorporated  the  above-mentioned 
enactments  obtained  power  to  raise  additional 
r*pi*al  by  the  issue  of  new  preference  stock,  no 
rste  of  interest  being  named  in  their  special  Act. 
This  stock  was  in  fact  issued,  some  at  5  per  cent. 


and  the  rewt  at  41  per  cent.  Held,  that  6  per 
cent,  and  4|  per  cent,  respectively  were  the  "  pre- 
scribed rate  for  this  preference  stock  within 
tho  meaning  of  sect.  75  of  the  Waterworks  Clauses 
Act  1847.  (Re  Arbitration  between  the  Chelsea 
Waterworks  Company  and  the  Metropolitan  Water 

Board.)  

Waterworks— Land  coropulsorily  taken  for  reservoir 
of   compensation  -  Special  natural 


adaptability  of  land  for  building  a  reservoir.  (Re 
Riddell  and  Newcastle  and  Gateshead  Water  Com- 

pany.)   44n. 

Waterworks— Lands  compulsorily  taken  for  reser- 
voir— Assessment  of  compensation — Natural  snd 
peculiar  adaptability  of  land  for  building  a  reser- 
voir— Right  of  arbitrator  to  take  into  considera- 
tion.— la  assessing  compensstion  for  land  com- 
pulsorily taken  by  a  water  company  for  the  purpose 
of  building  a  reservoir  thereon,  the  natural  and 
peculiar  adaptability  of  the  land  for  building  a 
reservoir  is  a  fit  and  proper  matter  for  considera- 
tion as  an  element  in  the  value  thereof,  although 
there  may  be  no  evidence  of  any  possible 
purchasers  for  that  purpose  besides  the  water 
company.  (Re  Arbitration  between  Gough  and 
Aspatria,  Silloth,  and  District  Joint  Water  Board.)  43 

WEIGHTS  AND  MEASURES. 
Sale  of  coal — "  Cause  the  weight  of  the  vehicle 
.  .  .  to  be  previously  ascertained."— By  sect.  22 
(1)  of  the  Weights  and  Measures  Act  1889 : 
"  Where  any  quantity  of  coal  exceeding  two 
hundredweight  is  conveyed  for  delivery  on  sale 
in  a  vehicle  in  bulk,  the  seller  of  the  coal  shall 
.  .  .  cause  the  weight  of  the  vehicle  to  be  pre- 
viously ascertained.  .  .  ."  Held,  that  the  true 
test  was  whether  tho  vehicle  had  been  weighed  so 
recently  and  under  such  circumstances  that  its 
correct  weight  had  been  ascertained.  StmUe, 
that  weighing  at  reasonable  intervals  was  not  the 
proper  teat,  but  that  the  waggon  need  not  be 
weighed  before  every  deb  very.  (Beardsley,  app. 
r.  Pike  and  Sons,  resp*.)   652 

WILL. 

Accumulation  39  &  40  Geo.  3,  c.  98— Trust  to  pay 
debts — Debt*  paid  out  of  capital  moneys — Trust 
to  recoup  capital. — H,  by  his  will  made  on  the 
22nd  July  1881,  gave  certain  annuities  and  devised 
and  bequeathed  the  residue  upon  trust  that  the 
trustees  should  accumulate  the  rents  and  profits, 
until  sufficient  should  be  raised  to  pay  off  certain 
sums  amounting  in  all  to  116,000;.,  for  twenty- 
ono  years  from  the  death  of  the  last  survi^- 
grandchild  living  at  his  death.    Under  the 
A.  was  the  present  tenant  for  life,  and  B. 
tenant  in  tail  in  remainder.   The  will  proviaen 
that  if  the  debts,  directed  to  be  paid  out  of 
accumulations,  were  paid  out  of  capital  moneys, 
the  capital  moneys  should  bo  recouped  the  sums 
so  paid.   Until  1903  tho  annuities  had  exhausted 
the  whole  of  tho  income,  but  on  the  death  of  an 
annuitant  there  was  now  a  surplus  income  of 
about  5000/.  per  annum.    One  hundred  thousand 
pounds  of  the  debts  directed  to  be  paid  out  of 
accumulations  had  been  paid  out  of  the  proceeds 
of  sale  of  land  sold  under  the  Settled  Land  Acts, 
and  16,000/.  had  been  paid  out  of  the  proceeds  of 
sale  of  land  sold  by  the  trustees  nnder  a  power 
of  sale  contained  in  the  will.    It  was  submitted 
by  A.  that  he  was  entitled  to  the  whole  income, 
as  the  trust  was  not  one  to  pay  debts,  but  to 
recoup  capital.    For  B.  it  was  said  that  tho 
trust  to  recoup  capital  was  in  fact  a  trust  to 
pay  debts.   Held,  that,  as  to  the  100.000/.  paid 
out  of  capital  moneys  arising  under  the  Settled 
Land  Acts,  it  was  clear  that  there  was  no  right  of 
recoupment.    As  to  the  16,000/..  once  debts  were 
paid  and  satisfied  out  of  capital  moneys,  a  direc- 
tion that  capital  should  be  recouped  was  not  a 
direction  for  payment  of  debts.   (Re  Heathcote ; 

Heathcote  v.  Trench.)   605 

Charitable  gift — Ambiguity — Uncertainty  of  object 
— Erroneous  recital  in  codicil. — A  testatrix  by  will 
made  in  1897,  among  other  legacies  to  charitable 
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institutions,  bequeathed  to  the  British  Home  for 
Incurables,  Streatham,  8.W.,  mentioning  accu- 
rately the  name  of  its  secretary  and  address  of 
its  office,  £260.  By  codicil  made  in  1902,  after 
reciting  twice  incorrectly  that  she  had  given  by 
will  £600  to  the  British  Home  for  Incurables, 
Streatham,  8.W.  .  .  .  and,  amongst  others, 
to  St.  M.'a  Orphanage,  Bayswater,  £100,  she  re- 
voked all  the  legacies,  "  and  instead  thereof " 
bequeathed  £600  each  to  the  Royal  Home  for 
Incurables.  8treathara,  8.W..  and  «o  St.  M.'a 
Orphanage.  The  legacy  of  £600  was  claimed  by 
the  Rnval  Hospital  for  Incurables  and  by  the 
plaintiff  institution,  founded  in  1861  by  the  name 
of  the  British  Home  for  IncurabUs,  and  in  1899 
incorporated  by  Royal  Charter  by  its  present 
Held,  that,  having  regard  to  entries  in  a 


against  mother's  wish — Con- 
or retractation. — By  a  codicil 


book  kept  by  the  testatrix  containing  particulars 
of  her  charitable  contributions,  she  distinguished 
the  two  institutions  as  the  "Royal"  and  the 
"British."  and,  therefore,  on  the  true  construc- 
tion of  the  codicil,  the  Royal  Hospital  for  Incura- 
bles was  entitled  to  the  legacy.  (British  Home 
and  Hospital  for  Incurables  v.  Royal  Hospital  for 

Incurables.)  

Condition— Marriage 
sent  given— Power  of  retractation. — By  a 
made  in  1891  the  testator  directed  that,  in  the 
event  of  his  youngest  daughter  marrying  against 
her  mother's  wish,  a  legacy  of  6001.  and  all  her 
share  of  moneys  from  the  estato  were  to  be  settled 
on  her  for  life,  with  remainder  to  her  children, 
and,  failing  children,  were  to  be  divided  between 
her  brother  and  sister.  In  May  1893  the  daughter 
became  engaged  with  the  consent  of  her  parenta, 
their  consent  being  given  on  condition  that  the 
marriage  was  put  off  for  two  years,  as  the  intended 
husband  was  not  at  the  time  of  the  consent  in  a 
position,  as  the  parenta  considered,  to  marry. 
The  testator  died  in  Feb.  1896.  The  engagement 
was  still  recognised  by  the  widow,  but  she 
stipulated  that  the  marriage  should  not  take  place 
until  the  following  August,  six  months  after  the 
testator's  death.  To  this  the  daughter  agreed. 
Subsequently  there  were  disputes  between  the 
daughter  and  the  mother,  mainly  as  to  the  form  of 
the  settlement.  The  daughter  left  her  mother's 
house  and  was  married  in  June.  Hie  day  before 
the  marriage  the  mother  wrote  withdrawing  her 
consent.  Held,  that  the  consent  to  the  marriage 
was  given  with  full  knowledge  of  all  the  circum- 
stances, and  nothing  had  occurred  subsequently 
which  justified  its  retractation ;  that  the  refusal 
of  consent  by  the  mother  had  reference  to  the 
date  fixed  for  the  marriage  and  not  to 
marriage  itself ;  that  the  daughter  had 
married  against  her  mother's  wish,  and  that 
was  absolutely  entitled  to  the  legacy  and  to 
share  in  the  testator's  residuary  estate. 
Brown ;  Ingall  v.  Brown.)   

Construction — Ambiguity- -Referring  to  codicil  _  to 
clear  up  ambiguity— Gift  contingent  on  surviving 
tenant  for  life — Class  gifU-Gift  to  a  class  ami 
a  named  person — Lapse. — A  testatrix  directed  her 
residuary  real  and  personal  estate  to  be  converted 
into  monejr  and  the  income  to  be  paid  to  a  niece 
for  her  life,  and  on  tlie  tenant  for  life's  decease 
the  testatrix  directed  her  trustees  to  divide  the 
trust  estate  equally  between  the  brothers  and 
ristera  of  the  tenant  for  life  living  at  the  latter's 
decease  and  A..  B..  and  C.  in  equal  shares, 
"and  should  either  of  them  be  dead  leaving 
children  such  children  are  to  take  the  share  their 
deceased  parent  would  have  been  entitled  to."  By 
a  codicil  the  testatrix  recited  that  she  had  in 
her  will  directed  her  reridusry  estate  to  be  sold 
and  the  proceeds  divided  between  the  persons 
therein  nsmed,  and  detired  a  great-niece  to  have 
a  share  in  her  residuary  estate  equally  with  the 
others  named  in  the  will  and  bequeathed  her  the 
same  accordingly.  The  teststrix  died  in  1901, 
and  the  tenant  for  life  in  1902.  One  brother  only 
of  the  tenant  for  life,  and  no  sister,  was  living  at 
the  tenant  for  life's  death.  Of  A  ,  B.,  and  C, 
A.  had  predeceased  the  testatrix,  and  B.,  though 
he  survived  the  testatrix,  died  before  the  tenant 
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for  life.  A.  and  B.  were  half-brothers  of  the 
testatrix,  but  G.  wa«  a  stranger  in  blood.  Upon 
an  originating  summons  taken  out  for  the  deter- 
mination of  the  questions  who  were  the  persons 
entitled  to  the  residuary  estate,  whether  A.'s 
share  devolved  upon  the  next  of  kin  of  the 
testatrix  or  became  divisible  between  the  other 
legatees,  and  whether  the  gift  of  a  share  to  B. 
waa  contingent  on  his  surviving  the  tenant  for 
life.  Held,  that  on  the  will  alone  there  was  an 
ambiguity  as  to  whether  the  estate  was  divisible  in 
moieties  or  in  equal  shares  among  all  who  took, 
but  that  the  court  was  entitled  to  refer  to  the 
codicil  to  clear  up  the  ambiguity,  and  that  the 
codicil  made  it  clear  that  the  estate  was  divisible 
in  equal  shares.  Held,  also,  that  the  gift  of  a 
share  to  B.  was  not  contingent  on  his  surviving 
the  tenant  for  life,  and  that,  in  view  of  the 
judgment*  of  the  House  of  Lords  in  Kingibury 
v.  WnlUr  (84  L.  T.  Rep.  697;  (1901)  A.  C.  187). 
the  gift  could  not  be  construed  as  a  class  gift, 
and  that  A.'s  share  therefore  lapsed  to 
testatrix's  next  of  kin.  (Rt  Venn;  " 
Ingram.) 

Construction— Gift  to 

Attestation  by  daughter's' husband-Failu re  of  gift 
to  daughter's  children. — A  testator  who  died  in 
1886  by  his  will,  which  was  attested  by  the 
husband  of  one  of  his  daughters,  directed  that 
after  the  death  of  his  wife,  which  happened  in 
the  lifetime  of  that  daughter,  half  of  his  freehold 
estate  should  go  to  that  daughter  or  her  children. 
Held,  that  as  the  gift  to  that  daughter  was  void 
by  virtue  of  sect.  16  of  the  Wills  Act  1887,  the  gift 
to  her  children  also  failed.   (Aplin  ».  Stone.)    ...  284 

Construction — Gift  to  tenant  for  life  with  remainder 
to  a  class,  their  children  to  take  by  substitution 
—Occurrence  of  events  not  contemplated  by 
testator. — A  gift  by  will  to  a  claas  to  take  effect 
after  a  life  estate,  with  a  substitutional  gift  to 
the  children  of  deceased  members  of  the  claas, 
expressed  in  words  of  futurity,  does  not  let  in 
the  children  of  a  member  of  the  class  in  a  case 
where,  he  having  survived  the  tenant  for  life, 
both  die  after  the  date  of  the  will  during 
testator's  life,  (Re  Kinnear,  deceased;  Kinnear 
v.  Barnett.)   637 

Construction — Gift  to  the  children  of  A. — "  Die 
without  leaving  children  " — Vested  interest*. — A 
testator  gave  his  property  in  trust  for  his  wife 
for  life  and  upon  iter  death  to  his  daughter  A., 
but  if  she  should  be  then  dead  to  any  child  or 
children  of  A.,  and  "failing  such  issue  of"  A., 
to  his  daughter  B..  but  if  she  should  be  then  dead 
to  any  child  or  children  of  B. ;  but  should  A. 
and  B.  be  then  both  dead  "  leavinf 
then,  in  case  of  each  or  cither  of 
married  leaving  a  husband  or  husbands 
surviving,  to  the  husbands  or  to  the  survivor  of 
such  husband.  B.  waa  dead,  leaving  one  child. 
A.  was  still  living,  and  had  three  children.  Held, 
that  the  case  fell  within  the  rule  that  where  a 
vested  interest  waa  given  to  children  it  was  not 
to  be  divested  by  a  gift  over  if  the  parent  died 
without  leaving  children.  (Re  Bradbury;  Wing 
v.  Bradbury.)   

Construction — Gift  "  to  the  eldest  son  of  my  sister  " 
— Intestacy. — A  testator  by  his  will  made  in  1822 
devised  real  estate  in  strict  settlement,  and,  in 
the  event  of  the  failure  of  the  previous  limitations, 
which  happened,  "  to  the  eldest  son  of  my  sister, 
F.  M.  G.,  and  his  heirs  for  ever."  The  testator 
died  in  I860.  At  the  date  of  the  will  F.  M.  Q. 
had  two  sons,  both  of  whom  died  in  the  lifetime 
of  the  testator  intestate  and  without  issue.  Two 
other  sons,  born  after  the  date  of  the  will,  sur- 
vived the  testator.  One  died  intestate  and  with- 
out issue  before  the  failure  of  the  previous  limita- 
ry- fourth  born  son  of  F.  M.  G.  was  her 
surviving  son  at  the  time  of  the  failure  of 
revious  limitations.  Held,  that  there 
f.  Dwarns 
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Construction — Limitations   in    strict  settl 
Contingent  remainders  or  executory  d> 
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Failures  for  remoteness. — A  will,  dated  in  1854, 
a  i«nes  of  limitation*  in  strict  settle- 
under  which,  on  the  death  of  A.  without 
>  in  1891,  B.  became  tenant  for  life  in  poeecs- 
tion.  with  remainder  to  the  plaintiff,  hia  -eldest 
joo.  an  infant,  as  tenant  in  tail,  with  divers 
remainders  over,  including  a  remainder  to  C,  the 
plaintiff's  uncle,  who  waa  born  in  1860,  for  life, 
with  remainders  over.  By  a  codicil,  dated  in 
1868.  the  testator  directed  and  declared  that  no 
devisee  of  any  of  his  real  estate*  devised  under 
or  by  virtue  of  his  will  should  bavo  ft  vested 
interest  therein  or  be  entitled  to  the  possession 
of  the  same  until  the  attainment  of  the  age  of 
twenty-four  years,  anything  contained  in  his  will 
or  any  law  or  usage  to  the  contrary  notwith- 
standing. The  testator  died  in  1879.  Held,  that, 
regard  being  had  to  the  terms  of  the  codicil,  the 
limitations  of  the  will  took  effect  by  way  of 
executory  devise  and  not  by  way  of  contingent 
remainder ;  and  had  failed  for  remoteness.  (Re 

Wrightaon;  Battie-Wrightson  v.  Thomas.)  748 

Com  traction — Precatory  trust — Gift  absolute  or  on 
trust — Gift  in  default  of  disposition — Repugnancy. 
— A  testator  gave,  devised,  and  bequeathed  to  his 
wife  "  the  whole  of  my  real  and  personal  estate 
and  property  absolutely,  in  full  confidence  that 
she  will  make  such  use  of  it  aa  I  should  have 
made  myaclf,  and  that  at  her  death  she  will 
devise  it  to  such  one  or  more  of  my  nieces  as  she 
may  think  fit;  and  in  default  of  any  disposition 
by  her  thereof  by  her  will  or  testament,  I  hereby 
direct  that  all  my  estate  end  property  acquired 
by  her  under  this  my  will  shall  at  her  death  be 
divided  among  the  surviving  said  nieces."  The 
testator's  wife  and  seven  nieces  survived  him. 
Held  (by  Williams  and  Stirling,  L.JJ.,  Coscns- 
Uardy,  L.J.  dissenting),  that  there  was  an  abso- 
lute gift  to  the  widow  unaffected  by  any  preca- 
tory trust  in  favour  of  the  nieces,  and  the  words 
"in  default  of  any  disposition,"  Ac,  imposed  a 
condition  which  was  repugnant  to  the  previous 
absolute  gift  and  could  not  be  construed  as 
creating  aa  executory  devise  or  gift  over  after 
the  absolute  gift,  and  must  therefore  be  rejected. 
Per  Coaens-Hardy,  L.J. :  The  widow  took  more 
than  a  life  interest,  and,  should  all  the  nieces 
r,  her  absolute  interest  would 
be  surviving  nieces,  if  any,  were 
indicated  as  the  persona  to  take  after 
this  overriding  intention  could  be 
given  effect  to  without  nnduly  straining  the 
tannage  of  the  will.    (Re  Hanbury;  Hanbury  p. 
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Construction— Settlement  estate  duty  payable  on 
personalty  —  Direction  to  pay  testamentary 
expenses. — A  testator  who  died  in  1899,  by  his  will 
made  in  1896,  bequeathed  legacies  to  three  sons 
"  free  of  nil  duties,"  and  then  bequeathed  legacies 
of  larger  amounts  to  his  daughter  and  two 
younger  sons  without  adding  the  words  "  free  of 
all  dutiea,"  and  directed  hia  daughter's  legacy  to 
be  retained  by  the  trustees  ana  held  upon  the 
uiie  trusts  as  her  share  of  residue  thereinafter 
given  to  her.  He  then  gave  his  residuary  real 
and  personal  estate  to  hia  trustees  upon  trust 
for  conversion,  and  directed  that  out  of  the 
proceeds  of  sale  the  trustee*  should  pay  his 
funeral  and  testamentary  expenses  and  debts  and 
legacies  and  the  legacy  duty  thereon,  and  should 
stand  possessed  of  the  residue,  in  trust  for  his 
daughter  and  his  two  younger  sons.  He  after- 
wards settled  tbe  daughter's  share  upon  trusts  for 
the  benefit  of  herself  and  issue.  Upon  an 
originating  summons  taken  out  by  the  trustees 
for  tbe  determination  of  the  question  whether 
the  settlement  estate  duty  payable  on  the 
daughter's  settled  legacy  and  settled  sham  of 
residue  was  payable  out  of  that  legacy  and  share 
of  residue  or  out  of  the  general  residuary  estate: 
that  the  settlement  estate  duty  was  not  a 

payable  out  of 


the  settled  property  and  not  out'of  the  general 
estate.    (Re  King;  Travexs  v.  Kelly.)... 
Contraction— Wasting    security— Notional  conver- 
sion—Tenant  for  life  and  remainderman— Bate  of 


PACE 

interest — Interest  upon  surplus  income.— Where 
there  is  a  notional  conversion  of  a  wasting 
security,  aa  in  Meyer  v.  Mnumten  (5  De  G.  A  Sm. 
723),  interest  thereon  should  now  be  allowed  to 
the  tenant  for  life  at  the  rate  of  3  per  cent.  only. 
The  surplus  income  of  the  wasting  security,  after 
providing  for  the  S  per  cent.,  goes  to  capital,  but 
the  interest  thereon  to  the  tenant  for  life,  (Re 
Woods;  Gabellini  r.  Woods  )    s 

Foi  feiture — Endowment  for  national  school — Gift 
over  in  event  of  school  becoming  subject  to  the 
control  of  a  school  board — Education  authority. — 
A  testator,  who  died  in  1891,  bequeathed  certain 
shares  in  a  bank  to  trustees  "  upon  trust  to  pay 
and  apply  the  interest  or  income  thereof  in  or 
towards  the  annual  cxpenaea  of "  a  national 
school  so  long  aa  it  waa  "  supported  by  voluntary 
subscriptions  as  now  and  heretofore  in  addition 
to  the  Government  grant,"  with  a  gift  over  in  the 
event  of  the  school  "  ceasing  to  be  so  supported  or 
becoming  subject  to  the  control  of  a  school 
board."  Since  the  death  of  the  testator  the 
necessity  for  subscriptions  had  practically  ceased 
owing  to  the  bequest,  but  the  managers  were  in 
debt  to  a  small  extent.  By  the  Education  Act 
1902  school  boards  were  abolished,  and  public 

•  elementary  schools  came  under  the  control  of  the 
county  council  as  the  education  authority.  Held, 
that  there  had  been  no  forfeiture  on  either  of  tho 
grounds  mentioned  by  tho  testator,  and  that  the 
rift  over  did  not  take  effect.  (Re  Beard's  Trusts ; 
Butlin  p.  Harris.)  274 

Forfeiture  clause — "  8hall  thenceforth  cease  and 
determine  " — Alienation  or  bankruptcy — Marriage 
within  curtain  degree  of  kindred,  or  without 
ciiiutent  of  trustees — Marriage  between  date  of 
will  and  death  of  testator.— A  testator  declared 
that  certain  benefits  given  by  the  will  to  his  sons 
and  daughters  should  "  thenceforth  cease  and 
determine "  on  alienation  or  bankruptcy,  or  if 
they  married  within  a  certain  degree  of  kindred, 
and  aa  to  his  daughters  without  the  written  con- 
sent of  his  trustee*.  Between  the  date  of  the 
will  and  tbe  death  of  the  testator  a  daughter 
married  within  that  degree.  Held  (Coacna- 
Hardy,  L.J.  diissenting),  that  there  was  sufficient 
in  the  context  of  the  will  to  show  that  the 
testator  intended  the  provision  aa  to  forfeiture 
to  apply  only  to  marriages  which  took  place  after 
hia  death.  Per  Williams  and  Stirling,  L.JJ  : 
Tbe  decision  in  Mttrulfe  v.  MtUalfc  (66  L.  T. 
Rep.  426;  (1891)  3  Ch.  1),  in  which  it  was  held 
that  a  forfeiture  clause  took  effect  in  the  caae 
of  bankruptcy  or  alienation  between  the  date  of 
the  will  and  the  testator's  death,  applies  only  to 
the  particular  acts  of  forfeiture  there  considered. 
(Re  Chapman;  Perkins  v.  Chapman.)   339 

Legacy— Intended  satisfaction  of  an  obligation- 
Legatee  predeceasing  testatrix — Lapse. — Where  a 
testatrix,  in  exercise  of  a  power  of  appointment, 
appointed  a  sum  to  her  brother  in  satisfaction  of 
certain  over-payments  received  by  her  out  of  trust 
funds  of  which  he  waa  the  sole  trustee,  it  was 
held  that,  aa  the  appointment  was  made  with  the 
intention  of  performing  a  moral  obligation  and 
not  of  conferring  a  bounty,  the  gift  did  not  lapse 
through  the  testatrix  being  predeceased  by  her 
brother.    (Stevens  p.  King.)   666 

Power  —  Excessive  execution  •—  Cjt-vri». — Heredita- 
ment* were  limited  to  the  use  of  B.  R.  for  life, 
with  remainder  to  the  use  of  his  children,  or 
other  issue  born  in  his  lifetime,  for  such  estates 
and  in  such  shares  as  B.  R.  should  by  deed  or 
will  appoint,  and  in  default  to  the  ute  of  hia 
children  in  fee  simple  aa  tenants  in  common 
B.  R.  by  his  will  appointed  to  his  son  W.  for  life, 
with  remainder  to  hia  tons  in  tail  male,  with 
remainder  to  hia  daughters  in  tail  male,  with 
remainder  to  B.  R.'s  daughter  for  life,  with 
remainder  to  her  tons  in  tail  male,  with 
remainder  to  her  daughters,  with  divers 
remainders  over.  Held,  that  W.  did  not  take  an 
estate  m  tail  general  or  in  tail  male,  and  that 
all  tie  remainders  subsequent  to  the  life 
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to  him  failed.     (Rr   Rising;  Ruing 
f.  K)dt]f£.)   ...    -..   *•  604 

Power  of  appointmutit  and  advancement — Hotchpot 
clause.  A  testator  gave  hia  real  and  reaiduary 
personal  estate  upon  truat  for  hi*  wife  for  life, 
and  after  her  death  for  hia  four  children  a*  hia 
wife  should  by  will  appoint.  In  default  of 
appointment  the  children  were  to  take  equally. 
The  testator's  will  contained  a  power  of  advance- 
ment. Any  child  who  bad  received  any  part  of 
the  funds  under  any  appointment  waa,  in  default 
of  appointment  to  the  contrary,  to  bring  the 
appointed  funds  into  hotchpot.  After  the 
testator's  death  705/.  waa  advanced  to  R.,  one 
of  hia  children.  The  widow  subsequently  by  her 
will  appointed  one  equal  fourth  part  of  the  pro- 
perty of  which  ahe  waa  tenant  for  life  to  each  of 
two  of  her  children  absolutely,  and  one  equal 
fourth  part  upon  trust  for  each  of  her  other 
children  (of  whom  R.  waa  one)  respectively  for 
life,  with  remainder  to  their  respective  children. 
No  reference  was  made  in  the  widow's  will  to  the 
706/.  advanced  to  R.  Held,  that  R.  waa  not  liable 
to  bring  into  hotchpot  or  account  for  the  705/. 
advanced  to  him  out  of  hia  expectant  share. 
Foa;  Wodehouse  r.  Fox.)  477 

Precatory  truat-  .Absolute  gift  followed  by  expres- 
sion of  desire.— The  decisions  of  the  Court  of 
Appeal  in  Re  Digglet  (60  L.  T.  Rep.  884;  30  Ch. 
Div.  253),  Re  Hamilton  (72  L.  T.  Rep.  748  ;  (1896) 
2  Ch.  370),  and  Re  William*  (76  L.  T.  Rep.  600  j 
(1897)  2  Ch.  12)  are  not  inconsistent  with  the 
rule  laid  down  by  Lord  Alvanley  in  Malim  v. 
Keighley  (2  Ves.  333,  336)  as  to  what  creates  a 
truat  in  the  case  of  a  gift,  which  waa  approved 
of  by  the  House  of  Lords  in  Knight  v.  Boughton 
(11  CI.  &  P.  613,  648).  Testatrix  devised  and 
bequeathed  all  her  real  and  personal  property 
equally  amongst  her  two  daughter*  as  tenants 
in  common  for  their  own  absolute  use  and  benefit, 
and  appointed  them  her  executrixes.  She  then 
continued :  "  My  deaire  is  that  each  of  iry  said 
two  daughters  ahall  during  the  lifetime  of  my 
son  pay  to  him  one-third  of  the  reapective  income* 
of  my  said  two  daughters  accruing  from  the 
moneys  and  investments  under  this  my  will.'' 
Held,  that  the  expression  of  the  testatrix  a  deaire 
was  not  sufficient  to  cut  down  the  former  absolute 
gift,  and  no  trust  was  created  in  favour  of  the 
son.    (Rr  Oldficld  ;  Oldfleld  r.  Oldfleld  )  39V 

Probate  —  Action  for  revocation  — Counter-claim 
propounding  will — Notice  by  plaintiff  to  cross- 
examine — Costa — Practice. — The  plaintiff  brought 
an  action  for  revocation  of  probate  which  had 
been  granted  in  common  form,  and  the  defendant, 
by  way  of  counter-claim,  propounded  the  will.  In 
his  reply  and  defence  to  the  counter-claim  the 
plaintiff  gave  notice,  under  Order  XXI.,  r.  18,  of 
the  Rules  of  the  Supreme  Court,  that  lie  merely 
insisted  on  the  will  being  proved  in  solemn  form, 
and  that  it  was  simply  his  intention  to  cross- 
examine  the  witnesses.  Held,  that  in  the  con- 
struction of  this  rule  the  principle  which  guided 
the  Ecclesiastical  Courts  and  the  Probate  Court* 
ought  to  be  considered ;  that  there  was  a  distinc- 
tion between  a  party  who  sought  a  revocation  of 
probate  and  one  who  entered  a  caveat  and  took 
the  ordinary  step*  to  oppose  a  will  being  admitted 
to  proof;  and  that  the  present  plaintiff  could  not 
secure  the  benefit  of  the  rule  as  to  costs,  since  the 
notice  given  by  him  waa  bad.    (Tomalin  r.  Smart )  171 

Probate — Corporate  body — Grant  to  corporate  body 
and  to  individuals — Jurisdiction — Practice. — The 
court  will  not  make  a  grant  of  probate  to  a  body 
corporate  and  to  one  or  more  individuals,  all  of 
whom  hare  been  appointed  executors  by  a  will. 
(In  the  Goods  of  Martin.)  264 

Probate — Practice— Sole  beneficiary  under  will  not 
named  aa  executor — Executor  according  to  the 
tenour  of  the  will — Grant  of  letters  of  sdministra- 
tion  with  will  annexed. — A  person  constituted 
universal  devisee  and  legatee  by  a  will,  but  not 
named  as  executor,  is  entitled  to  administration 
with  the  will  annexed,  but  not  to  probate.    (In  the 


Goods  of  Pry«'.) 
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WORKMEN'S  COMPENSATION. 


Employer  and  workman  —  Injury  by  accident  — 
Compensation — Accident  arising  "  out  of  "  em- 
ployment—Injury  by  lightning— Risk  incidental 
to  particular  employment. — A  bricklayer  employed 
upon  the  construction  of  a  building  exceeding  30ft. 
in  height  was  killed  by  lightning  when  working 
upon  a  scaffolding  at  a  height  of  23ft.  from  th» 

rund.  Evidence  was  given  that  a  man  working 
that  position  incurred  a  risk  substantially 
greater  than  the  normal  risk  of  being  struck  by 
lightning,  and  the  County  Court  judge  found  that 
the  accident  arose  "out  of"  the  employment. 
Held,  that  the  County  Court  judge  had  properly 
found  that  the  accident  arose  "  out  of "  the 
employment.   (Andrew  r.  Failsworth  Industrial 

Society.)   611 

Employer  and  workman — Injury  by  accident — 
Compensation  —  Agreement  for  payment  of 
weekly  sum  -Subsequent  acceptance  of  work  at 
reduced  wage*— Application  by  workman  to  have 
memorandum  of  agreement  registered—''  Genuine- 
ness" of  memorandum.— A  workman  received 
injuries  by  accident  which  rendered  him  for  a 
time  totally  incapable  of  work.  He  agTeed  to 
accept  compensation  under  the  Workmen's  Com- 
pensation Act  1897,  and  an  agreement  was  duly 
entered  into  between  him  and  his  employers,  by 
which  he  waa  to  receive  half  his  average  weekly 
earnings  at  the  time  of  the  accident.  He  par- 
tially recovered,  and  was  offered  and  accepted 
from  his  employers  lighter  work  at  reduced  wages. 
On  hia  resumption  of  work  at  the  reduced  wages, 
he  admitted  that  he  was  no  longer  entitled  to  the 
former  weekly  sum  as  compensation,  and  negotia- 
tion* took  place,  but  no  new  agreement  was 
come  to  aa  to  the  weekly  amount  of  compensation 
he  was  to  receive  in  addition  to  hia  reduced  wage*. 


County  Court  judge  refused  to  register  the 
memorandum  of  the  agreement  upon  the  ground 
that  the  memorandum  waa  not  then  applicable 
to  the  fact*  of  the  case,  and  that  therefore  tbe 
agreement  waa  not  then  "genuine"  within  the 
meaning  of  the  rules.  Held,  that  the  word 
"  genuineness "  in  clause  8  refers  to  the  memor- 
andum and  not  to  the  agreement,  and  that,  as 
the  memorandum  accurately  represented  the 
agreement  which  had  been  come  to,  it  waa  a 
"  genuine "  memorandum  within  the  meaning  of 
the  clause,  and  ought  to  have  been  registered, 
although  the  agreement  itaelf  waa  no  longer 
applicable  to  the  altered  circumstance*  of  the 
case.   (Blake  r.  Midland  Railway  Company.)     ...  433 

Employer  and  workman  —  Injury  by  accident  — 
Compensation  —  Employment  —  "  Factory."  —  The 
Workmen's  Compensation  Act  1897,  by  sect.  7  (2), 
provides  that  "  factory  "  haa  the  same  meaning  as 
in  the  Factory  and  Workshop  Act  1901,  and  also 
include*  any  dock,  wharf,  quay,  warehouse, 
machinery,  or  plant,  to  which  any  provision  of  the 
Act  of  1901  is  applied.  By  sect.  106  (2)  of  the 
Factory  and  Workshop  Act  1901  certain  provision* 
of  the  Act  are  to  "  have  effect  aa  if  any  building 
which*  execeda  thirty  feet  in  height,  and  in  which 
more  than  twenty  persons,  not  being  domestic 
servants,  are  employed  for  wage*,  were  included  in 
the  word  1  factory'' "  Held,  that  a  building  of 
the  description  specified  in  sect.  106  (2)  of  the 
Factory  and  Workshop  Act  1901  is  not  a  factory," 
within  the  meaning  of  the  Workmen's  Compensa- 
tion Act,  merely  because  some  provisions  of  the 
Act  of  1901  are  applied  thereto.  (Dyer  v.  Swift. 
Cycle  Company  Limited.)   613 

Employer  and  workman  —  Injury  by  accident  — 
Compensation  —  Employment  —  Factory "  — 
"  Wharf  "— "  On  or  about." — Every  wharf  is  a 
"  factory "  within  the  meaning  of  sect.  7  (2)  of 
the  Workmen's  Compensation  Act  1897.  Hall  v. 
Snovden,  Hubbard,  and  Co.  (80  L.  T.  R**p.  664 ; 
(1899)  2  Q.  B.  136)  ia  overruled  by  the  decision  of 
the  House  of  Lords  in  Raine  v.  Jobton  and  Co. 
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&L.  T.  Rep.  Ml;  (1»1)  A.  C.  404).   (Barrett  ». 
ip  Ft r '. iflv ■  rs . )     •..    ...    m    ■••    *■■    ■  30Q 

Employer  and  workman — Injury  by  accident  — 
Compensation— Employment— On,  in  or  about  a 
wharf— Fireman  on  steamer  moored  to  wharf.— 
A  passenger  steam,  r  waa  made  fast  to  a  landing 
pontoon  outaide  a  dock,  and  gangways  were  out 
connecting  the  vessel  with  the  pontoon  in  order  to 
enable  passengers  to  go  on  board.  A  seaman 
employed  aa  a  fireman  on  the  steamer  waa 
injured  by  an  explosion  while  he  waa  attending  to 
the  boilers.  Held,  that  the  workman  was  not 
employed  on,  in,  or  about  the  wharf,  inasmuch  as 
bis  employment  bad  no  connection  with  the  pur- 
poses for  which  the  wharf  was  being  used  by 
his  employers,  and  that  therefore  be  waa  not 
entitled  to  compensation  under  the  Workmen's 
Compensation  Act  1897-  (Owens  «.  P.  and  A. 
Campbell  Limited.)  811 

Employer  and  workman — Injury  by  accident — 
Compensation  —  "  Factory  "  —  8hip  in  a  dock  — 
*  Workman  "—Seaman. — A  ship  moored  to  buoys 
in  a  dock  preparatory  to  proceeding  to  sea  occupies 
part  of  a  factory  within  aect.  104  of  the  Factory 
and  Workshop  Act  1901.  An  able  seaman 
employed  in  the  ordinary  duties  of  a  seaman  on 
•och  a  ahip  is  a  "workman"  within  aect.  7  of 
the  Worknaen'a  Compensation  Act  1807  and,  sub- 
ject to  the  provisions  of  that  Act,  is  entitled  to  be 
compensated  by  the  shipowners  for  personal 
injury  by  accident  arising  out  of  and  in  the  course 
of  such  employment.  So  held  by  Collins,  M  K 
and  Corena-Hardy,  L.J.,  Mathew,  L.J.  dissenting. 
Gnffin  r.  Houlder  Line  Limited.)  14V 


Employer  and  workman  —  Injury  by  accident  -  - 
Compensation — Review  of  award  Profit*  of 
trade  carried  on  by  workman—"  Average  amount 
which  be  is  able  to  earn  after  the  accident." — 
Upon  an  application  to  review  an  award  of  a 
weekly  payment  to  an  injured  workman  under 
the  Workmen's  Compensation  Act  1897,  the  fact 
that  since  the  accident  the  workman  baa  started 
a  trade  or  business  of  his  own  from  which  he  is 
deriving  profits  should  be  taken  into  consideration 
for  the  purpose  of  deciding  whether  the  weekly 
payment  should  be  ended  or  diminished. 
(Norman  and  Burt  r.  Walder.)  531 

Employer  and  workman  —  Injury  by  accident  — 
Compensation  —  Review  of  weekly  payment  — 
Fluctuations  of  wages  at  collieries — Alteration  in 
maximum  of  compensation. — A  workman  employed 
as  a  haulier  in  a  colliery  waa  injured  by  an  acci- 
dent arising  out  of  and  in  the  course  of  hia 
employment,  by  which  he  waa  totally  inacapaci- 
tated  for  work  for  several  months.  In  the  district 
he  was  working  the  rate  of  wages  for 
a  were  fixed  every  three  months  by  a  con- 
ciliation board,  the  rate  varying  with  the  price  of 
coal.   During  the  workman'a  total  inacapacity  for 


work,  hia  employera  made  him  a  weekly  payment 
of  half  the  wages  which  he  waa  earning  at  the 
date  of  the  accident,  as  compensation  under  the 
Workmen's  Compensation  Act  1897.  Afterwarda 
they  took  him  back  into  their  service  at  ac 
employment  on  light  work,  and  gave  him  aa  weekly 
wages  a  sum  which  was  larger  than  the  weekly 
payment  which  they  had  been  making  him.  and 
which  was  the  same  amount  aa  hauliers  then 
were  receiving,  the  rate  of  hauliers'  wagea  having 
fallen  aince  hia  accident.  At  the  same  time  the 
employera  ceased  to  continue  the  weekly  payment 
to  the  workman.  He  therefore  applied  to  the 
County  Court  judge,  as  for  a  review  of  his  weekly 
.  payment,  to  have  the  weekly  payment  fixed.  The 
County  Court  judge  held  that  the  maximum  which 
bad  been  originally  fixed  on  the  average  weekly 
earnings  at  tne  time  of  the  accident  was  subject 
to  variation  from  time  to  time  to  the  same  extent 
aa  the  rate  of  wages  aa  fixed  by  the  conciliation 
board ;  and  he  also  held  that  aa  the  workman 
waa  then  receiving  from  his  employera  the  same 
rate  of  wages  aa  waa  then  being  received  by 
hauliers,  the  workman  waa  not  entitled  to  any 
weekly  payment,  but  he  made  a  declaration  of 
the  employers'  liability  under  the  Workmen's 


Compensation  Act  1897.  Upon  the 
appeal :  Held,  that  the  County  Court  judge 
wrong  in  holding  that  the  maximum  weekly  pay- 
ment, which  was  originally  fixed  at  the  date  of  the 
accident,  could  be  varied  according  to  the  varia- 
tions in  the  rate  of  hauliers'  wagea.  (Jamea  t>. 
Ocean  Coal  Company  Limited.)  834 


Employer  and  workman  —  Injury  by 
Compensation— Right  of  action  for 
Exercise  of  option  between  two  remedies— Infant 
— "  Workman." — An  infant  workman  met  with  an 
injury  in  the  course  of  hia  employment  under 
circumstances  which  entitled  him  either  to  com- 
pensation under  the  Workmen's  Compensation  Act 
1897,  or  to  bring  an  action  for  damages  for  negli- 
gence against  his  employers.  The  employer  offered 
him  compensation  under  the  Act.  which  he  ac- 
cepted in  full  satisfaction  and  discharge  of  all  hia 
claims  against  them  in  respect  of  hia  injury.  He 
alter  warns  brought  an  action  against  them  for 
damages  for  negligence.  Held,  that  there  was 
nothing  in  the  Workmen's  Compensation  Act  1897 
which  deprived  the  infant  workman  of  his  right 
to  repudiate  a  contract  which  waa  not  to  his  benefit. 
(Stephens  v.  Dudbridge  Ironworks  Company 
Limited.)   838 

Employer  and  workman  —  Injury  by  accident  — 
Compensation — Scheme  under  Workmen's  Com- 
pensation Act  1897 — Bar  to  a  right  of  action 
for  damages  for  negligence  — By  a  scheme  which 
had  been  duly  certified  by  the  Registrar  of 
Friendly  Societies  under  aect.  3.  sub-sect.  L  of 
the  Workmen's  Compensation  Act  1897,  a  society 
was  established  to  raise  funds  by  the  contribu- 
tions of  the  employers  and  the  workmen  at 
certain  collieries  to  make  proviaion  for  the  work- 
men in  case  of  acoidenta;  and  the  rules  of  the 
society  provided  that  the  contributions  made  by 
the  employers  to  the  society  were  to  be  in  lieu 
of,  and  to  exempt  them  from,  any  further  claims 
which  otherwise  the  members  of  the  society  might 
be  entitled  to  prosecute  as  the  result  of  acci- 
dents occurring  during  their  employment.  A 
workman  who  had  accepted  this  scheme  and 
become  a  member  of  the  society  met  with  an 
injury  bv  accident  arising  out  of  and  in  the 
course  of  his  employment  which  resulted  in  his 
death.  His  widow,  after  receiving  certain  auras 
as  compensation  under  the  terms  of  the  scheme, 
brought  an  action  against  the  deceased's  employera 
under  the  Employers'  Liability  Act  1880  to 
recover  damages  for  the  death  of  her  husband. 
Held,  that  under  sect.  1,  sub-sect.  2  (ft),  of  tha 
Workmen's  Compensation  Act  1897  the  accept- 
ance of  the  ichemo  waa  a  bar  to  her  action  for 
damages.  (Taylor  v.  Hamatetd  Colliery  Company 
Limited.)   361 

Employer  and  workman— Injury  by  accident — 
Compensation— Weekly  payment— Application  to 
review — Change  of  circumatances — Rr$  judicata. 
— The  employer  of  a  workman  receiving  weekly 
payments  under  the  Workmen's  Compensation  Act 
1897  applied  for  a  review  of  the  weekly  payment, 
under  clause  12  of  the  1st  schedule  to  the  Act, 
upon  the  ground  that  the  workman  was  no  longer 
incapacitated  for  work.  The  County  Court  judge, 
acting  upon  the  evidence  of  medical  experts  that 
the  workman  waa  not  incapacitated  for  work, 
reduced  the  weekly  payments  to  the  nominal  sum 
of  Id.  Subsequently  the  workman  applied  for  a 
review  of  the  weekly  payment  upon  the  ground 
that  since  the  previous  hearing  he  had  repeatedly 
been  refused,  and  had  been  unable  to  obtain, 
work  owing  to  incapacity  arising  from  his  physical 
condition  caused  by  the  accident.  The  County 
Court  judge  refused  to  entertain  the  application, 
upon  the  ground  that  the  matter  waa  rtt  judicata, 
and  that  no  change  of  circumstances  since  the 
previous  hearing  waa  alleged  which  would  give 
him  juriadiction  to  review  the  weekly  payment. 
Held,  that  the  matter  waa  not  re$  judicata,  and 
that  sufficient  change  of  circumatances  waa  alleged 
to  give  the  judge  jurisdiction  to  entertain  the 
application.    (Sbarman  r.  Holliday  and  Green- 
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has  at  the  request  of  the  employer,  under  clause  11 
of  the  lat  schedule  to  the  Act.  submitted  to 
examination  by  the  employer's  doctor,  cannot  be 
required  by  the  employer  to  submit  to  a  further 
examination  by  a  medical  referee  appointed  under 
the  Act,  and  he  may,  if  the  employer  suspends 
the  weekly  payments,  proceed  to  arbitration  under 
the  Act.  (Neagle  v. Nixon's  Navigation  Co.  Edwards 
e.  Guest,  Keen,  and  Ncttlefold  ;  Hiatt  *.  Same.)  411 
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Xov.  16.  17,  19.  20,  23,  and  Dec.  18,  1903. 

(Before  the  Lord  Chancellor  (Halsbury). 
Lords  Skasd,  Davet,  Robertson,  and 
Lindlet.) 

MONTGOMERY  AND  Co.  t\  WALLACE- J  AMIS,  (a) 
ON  APPEAL  FROM  THE  FIRST  DIVISION  OF  THE 

COURT  OF  SESSION  IN  SCOTLAND. 
Practice — Appeal  on  question  of  fact — Concurrent 

finding*  oj  two  courts  below. 
There  is  no  rule  of  practice  in  the  Home  of  Lords 
tint  the  Home  will  not  entertain  an  appeal  on 
a  question  of  fact  ichere  there  huve  been  con- 
current findings  in  the  courts  below. 
Dictum  of  Lord  Hertcheil.  L.C.  in  The  P.  Caland 
(68  L.  T.  Rep.  469;  (1893)  A.  C.  207)  explained 


by  Lord  Darey. 
Judo 


The  courts  below    gave  judgment  for  the 


<jment  of  the  court  below  reversed  on  the  facts 
and  evidence. 

Appeal  from  a  judgment  of  the  First  Division 
of  the  Court  of  Session  in  Scotland  (Lords  Adam, 
M'Laren,  and  Kinnear),  reported  4  F.  771;  39 
8c.  L.  Rep.  517,  who  had  affirmed  a  judgment  of 
the  Lord  Ordinary  (Lord  Kincairney). 

The  action  was  brought  by  the  respondent,  a 
resident  in  the  burgh  of  Haddington,  for  a  sus- 
pension and  interdict  to  prohibit  the  appellants 
from  encroaching  upon  a  piece  of  land  alleged 
to  be  part  of  a  piece  of  common  land  used  by  the 
inhabitants  of  the  burgh  for  recreation  and  other 
purposes. 

The  case  is  also  reported  in  2  F.  107 ;  37  Sc. 
L.  R»p.  83  upon  a  preliminary  point  as  to  the 
title  of  the  pursuer,  as  one  of  the  public,  to  sue 
under  the  circumstances  of  the  case,  but  this 
point  was  not  raised  in  the  House  of  Lords. 

The  main  question  was  one  of  fact,  whether  the 
piece  of  land  in  question  was  proved  to  be  part  of 
the  common. 


Vol.  XC,  2312. 


by  C.  E  JUI.9KS,  E»q.,  n«rrUter-»t  L»w. 


Clyde,  K.C  and  Constable  (both  of  the  Scotch 
Bar)  for  the  appellants. 

The  Lord  Advocate  (Scott-Dickson,  K.C), 
Wilson,  K.C,  and  Lawrie  (all  of  the  Scotch  Bar) 
for  the  respondent. 

At  the  conclusion  of  the  arguments  their 
Lordships  took  time  to  consider  their  judgment. 

Dec.  18.  —  Their  Lordships  gave  judgment 
as  follows  :— 

The  Lord  Chancellor  (Halsbury).  —  My 
Lords  -.  I  think  that  this  appeal  should  be  allowed. 
It  is  si m ply  a  question  of  fact,  and  doubtles*. 
where  a  question  of  fact  has  been  decided  by  a 
tribunal  which  has  seen  and  heard  the  witnesses, 
the  greatest  weight  ought  to  be  attached  to  the 
finding  of  such  a  tribunal.  It  has  had  the 
opportunity  of  observing  the  demeanour  of  the 
witnesses,  and  judging  of  their  veracity  and  accu- 
racy in  a  way  that  no  appellate  tribunal  can  do. 
But  where  no  question  is  raised  as  to  truthfulness, 
and  the  question  is  as  to  the  proper  inferences  to 
be  drawn  from  truthful  evidence,  then  the 
original  tribunal  is  in  no  better  position  to  decide 
than  the  judges  of  an  appellate  court.  [His 
Lordship  then  discussed  the  facte  and  evidence  in 
the  case.] 

Lord  Shand. — My  Lords  :  I  am  also  of  opinion 
that  this  appeal  should  be  sustained,  and  the  action 
dismissed  with  costs.  It  is  with  great  reluctance 
that  I  come  to  the  conclusion  that  an  appeal 
should  be  sustained  against  concurrent  judgments 
of  the  Lord  Ordinary  and  the  division  of  the 
court  on  a  question  which  is  entirely  one  of  fact. 
The  Lord  Advocate  pressed  strongly  upon  the 
House  that  the  judgment  should  be  affirmed, 
because  the  case,  which  turns  on  fact,  had  been 
decided  by  the  Lord  Ordinary,  who  saw  the  wit- 
nesses, and  himself  heard  their  evidence,  and  his 
judgment  has  been  sustained  by  the  unanimous 
judgment  of  the  learned  judges  of  the  division 
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on  appeal.  No  one  is  disposed  to  give  greater 
importance  to  suoh  circumstances  than  I  am,  bat 
the  facts  of  the  case  as  proved  seem  to  me  clearly 
to  show  (1)  a  complete  failure  on  the  part  of  tbe 
complainer  to  establish  the  alleged  immemorial 
possession  for  forty  years,  on  which  the  case 
depends,  and  (2)  that  important  facts  in  the 
evidence  as  to  the  character  of  the  alleged  public 
uses  have  been  overlooked  or  disregarded  in  the 
matters  to  which  I  shall  immediately  refer,  and 
that  these  uses  are  quite  insufficient  to  establish 
the  rights  claimed,  or  any  of  them,  to  which 
effect  has  been  given  by  the  judgments  com* 
plained  of.  [His  Lordship  went  on  to  discuss  the 
evidence.] 

Lord  Da  vet.— My  Lords:  Before  I  address 
myself  to  a  consideration  of  the  evidence  in  the 
case,  I  desire  to  make  an  observation  of  a  general 
character.  It  was  pressed  upon  your  Lordships 
by  the  counsel  for  the  respondent  that  this  House 
would  not  disturb  tbe  concurrent  findings  of  two 
courts  below  upon  a  question  of  fact,  and  reference 
was  made  to  what  was  said  in  the  cases  of  Gray  v. 
Turnbull  (L.  Rep.  2  H.  L.  Sc.  53),  The  P.Caland 
(68  L.  T.  Rep.  469;  (1893)  A.  0.  207).  and 
Mclntyre  v.  McGavin  (69  L.  T.  Rep.  389;  (1893) 
A.  0.  268).  But  when  these  observations  are 
carefully  read  it  will  be  found  that  they  do  not 
lay  down  any  rule  of  practice,  such  as  is  followed 
by  the  Judicial  Committee,  at  any  rate  in  Indian 
appeals,  that  this  House  will  not  entertain  an 
appeal  on  a  question  of  fact  where  there  have  been 
concurrent  findings  in  the  courts  below.  I  do  not 
disagree  with  what  Lord  Herschell,  L.C.  is 
reported  to  have  said  in  the  case  of  The  P.Caland 
if  it  be  regarded  merely  as  a  guide  to  the  judg- 
ment of  the  tribunal,  and  not  as  a  rule  of  law  or 
practice.  In  all  cases  your  Lordships  should  and 
would  pay  the  greatest  respect  to  the  concurrent 
findings  of  two  courts  on  a  question  of  fact. 
When  the  question  depends  on  the  credibility 
of  witnesses,  the  opinion  of  the  judge  who 
heard  the  evidence  would  in  most  cases  be  con- 
clusive. In  every  case  the  appellant  assumes  the 
burden  of  showing  that  tbe  judgment  appealed 
from  is  wrong,  and  when  it  depends  on  an  esti- 
mate of  probabilities  or  inferences  so  nicely 
balanced  that  it  is  impossible  to  say  that  a  deci- 
sion either  way  would  be  wrong,  every  material 
fact  having  received  due  consideration,  your 
Lordships  would,  I  make  no  doubt,  be  disposed 
to  affirm  the  concurrent  decisions  of  the  courts 
below.  Some  noble  and  learned  Lords  have 
lamented  that  an  appeal  lies  to  this  Howe  on 
questions  of  fact,  but,  so  long  as  that  is  the  law, 
I  think  that  this  House  cannot  decline  the  duty  of 
forming  and  expressing  its  own  judgment,  after 
taking  into  account  all  the  considerations  to 
which  I  have  referred.  {His  Lordship  went  on 
to  discuss  the  evidence,  and  concluded  as  follows  :] 
I  am  of  opinion  that  the  respondent  has  failed  to 
sustain  the  issue  tendered  by  him,  and  I  agree 
that  the  appeal  should  be  allowed. 

Lord  Robertson  concurred. 

Lord  Lindlet. — My  Lords:  I  also  have  care- 
fully examined  the  evidence  in  order  to  see  if  it 
justified  the  inference  that  there  had  been  forty 
years'  user  as  of  right  of  the  piece  of  land  in 
question  as  alleged  by  the  respondent.  I  have 
come  to  the  conclusion  that  the  evidence  falU 
far  Bhort  of  what  is  necessary  to  establish  any 
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such  user.  I  entirely  concur  in  thinking  that 
there  is  no  law  or  settled  practice  of  this  House 
to  prevent  it  from  differing  even  from  two  con- 
current findings  of  fact  if,  on  a  careful  considera- 
tion of  the  evidence,  this  House  comes  to  the 
conclusion  that  those  findings  are  wrong.  The 
appeal  ought,  in  my  opinion,  to  be  allowed  with 
coste  in  the  usual  way. 

Interlocutors  appealed  from  reverted,  and 
appeal  allowed  with  costs  in  this  House  and 
in  the  courts  below. 

Solicitors  for  the  appellants,  J.  Kennedy,  for 
T.  8.  Paterson,  Edinburgh. 

Solicitors  for  the  respondent.  A.'  and  W. 
Beveridge,  for  Patrick  and  James,  Edinburgh. 


Stapwme  €md  of  §ttHcatar*- 
— • 

COURT  OF  APPEAL. 

Dec.  10  and  11, 1903. 
(Before  Collins.  M.R.,  Mathew  and  Cozen»- 

Hakdt,  LaJJ.) 

Bell  v.  National  Provincial  Bank  of 
England,  (o) 

APPEAL  FROM  THE  KINO'8  BENCH  DIVISION. 

Revenue— Income  toss — Banking  company — Pur- 
chase of  business  of  another  bank — "  Succession" 
—Income  Tax  Act  1842  (5  <t  6  Vict.  c.  35), «.  100, 
sched.  1),  first  and  second  cases,  rule  4. 

A  banking  company  with  many  branches,  and 
having  its  head  office  in  London,  in  Feb.  1899* 

furchased  for  225,0001.,  at  from  the  31*t  Dec. 
898,  the  premises,  business,  and  assets  of  the 
S.  Bank,  which  carried  on  business  at  W.  only. 
The  business  of  the  8.  Bank  was  carried  on  as 
usual  until  the  evening  of  the  5th  March  1899, 
xchen  the  premises  were  closed.  On  the  following 
morning  the  same  premises  were  opened  by  the 
company  as  their  branch  at  W.,  the  whole  of 
the  staff  of  the  8.  Bank  being  taken  over,  and 
business  tvas  thenceforward  carried  on  there 
by  the  company.  The  accounts  and  profits  of 
this  branch  were  merged  in  and  formed  part  of 
the  general  account*  and  profits  of  the  company 
which  were  dealt  with  at  the  head  office. 
For  each  of  the  three  years  subsequent  to  1898 
assessments  to  income  tax  toere  made  upon  the 
company  on  their  own  returns  bated  on  the 
average  profits  of  their  whole  business  for  the 
three  years  preceding  the  year  of  assessment. 
Additional  assessments  for  each  of  the  three  year* 
subsequent  to  1898  were  made  upon  the  company 
on  assumed  profits  of  their  branch  at  W„  based 
upon  the  average  profits  of  the  8.  Bank  for  the 
three  years  before  the  sale  to  the  company,  upon 
the  ground  that  the  company  had  "  succeeded  " 
to  the  business  of  the  S.  Bank,  within  the  4th 
rule  applicable  to  the  first  and  second  cases 
in  sched.  D  to  sect.  100  of  the  Income  Tax  Act 

Held  {reversing  the  judgment  of  Ridley,  J.),  that 
the  company  had  succeeded '{ to  the  business  of 
the  S.  Bank,  and  were  therefore  liable  to  the> 
additional  assessments. 

(a)  Reported  tjr  J.  H.  Williams,  Esq.,  BirrUwrHrt-Lwr. 


Bell  t?.  National  Provincial  Bank  of  England. 
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Bell  v.  National  Provincial  Bank  of  England. 


[Ct.  or  App. 


Appkal  of  Bell  from  the  judgment  of  Ridley, 
J.,  upon  a  cam  stated  by  the  Commissioners 
for  the  General  Purposes  of  the  Income  Tax 
Acts. 

The  facts  stated  in  the  case  were  as  follows : — 
1.  At  a  meeting  of  the  Commissioners  for  the 
General  Purposes  of  the  Income  Tax  Acta  and 
for  executing  the  Acta  relating  to  the  Inhabited 
House  Duties  for  the  City  of  London,  held  on 
the  12th  July  1900,  the  8th  Not.  1900,  and 
the  1st  May  1902,  the  National  Provincial 
Bank  of  England  Limited  appealed  against 
an  assessment  of  4818Z.  beyond  their  assessment 
on  their  ovn  return  of  228,4932.  for  the  year 
ending  the  5th  April  1900,  against  an  assessment 
of  32181.  beyond  their  assessment  on  their  own 
return  of  299,7681.  for  the  year  ending  the  5th 
April  1901,  and  against  an  assessment  of  163^. 
beyond  their  assessment  on  their  own  return  of 
300.2531,  for  the  year  ending  the  5th  April  1902, 
under  sched.  D  to  the  Act  16  A  17  Vict.  c.  34 
(copies  of  which  assessments  are  annexed  to  and 
made  part  of  this  case),  under  the  following  cir- 


2.  The  National  Provincial  Bank  of  England 
Limited,  which  was  established  in  the  year  1833, 
and  is  now  registered  under  the  Companies  Acts 
with  a  nominal  authorised  capital  of  15,900,000/., 
on  which  3,000.0001.  hae  been  paid,  has  since  its 
foundation  transacted  and  transacts  banking 
business  at  the  head  office  in  Bishopsgate-street, 
in  the  city  of  London,  and  at  a  large  number  of 
branch  establishments  in  London  and  various 
parte  of  England  and  Wales,  such  branch  estab- 
lishments now  numbering  199. 

3.  The  County  of  Stafford  Bank  Limited  was 
established  in  the  year  1836,  under  the  name  of 
the  Bilston  District  Banking  Company,  with  a 
deed  of  settlement  In  1873  the  company  was 
registered  under  the  Companies  Act  1862  as 
a  company  with  unlimited  liabUity,  and  the 
name  of  the  company  was  changed  to  that  of 
the  County  of  Stafford  Bank  Limited,  the 
registered  capital  being  800.0001.,  divided  into 
20,000  shares  of  402.  each.  The  head  office  and 
banking  house  of  the  company  was  at  Wolver- 
hampton,  and,  under  the  regulations  registered  as 
the  articles  of  association,  the  business  of  the 
company  was  to  be  carried  on  there  and  at  such 
other  places  as  the  board  might  from  time  to 
time  appoint.  The  company  was  also  empowered 
to  establish  such  branch  banks,  agencies,  and 
local  boards  in  the  United  Kingdom  as  the 
directors  thought  proper.  As  a  matter  of  fact, 
however,  the  business  was  only  carried  on  at 
Wolverhampton,  and  the  powers  conferred  on  the 
coinpaDy  under  these  regulations  of  establishing 
other  business  branch  banks,  agencies,  and  local 
boards  were  not  exercised. 

4.  By  agreements  dated  respectively  the  6th 
Feb.  1899  and  March  1899,  the  whole  of  the 
business  of  the  County  of  Stafford  Bank  Limited, 
which  bad  carried  on  business  for  some  sixty-two 
years  previously  on  the  same  premises  and  with- 
out any  branches,  its  business  premises,  furniture 
and  fixtures,  and  such  of  its  assets  and  liabilities 
as  were  and  are  provided  by  the  said  agreements 
and  shown  in  the  balance-sheets  annexed  to  the 
latter  of  the  said  agreements,  was  and  were,  as 
from  the  close  of  the  business  on  the  31st  Dec. 


1898,  purchased  by  the  appellant  company  for  the 
sum  of  225,0001.  under  and  upon  the  terms  of  the 


said  agreements.  Copies  of  the  said  agreement* 
and  of  the  said  balance-sheets  are  annexed  hereto 
and  marked  A  B,  and  C  respectively,  and  form 
part  of  the  case.  The  business  of  the  County  of 
Stafford  Bank  was  carried  on  as  usual  for  the 
benefit  and  at  the  expense  of  the  appellant 
company  until  the  close  of  the  business  at  4  p.m. 
on  the  5th  March  1899,  when  the  premises  were 
closed. 

5.  On  the  following  morning — viz.,  the  6th 
March — the  same  premises  were  opened  as  their 
Wolverhampton  branch  by  the  National  Pro- 
vincial Bank  of  England  Limited,  who  had  never 
previously  had  any  branch  or  carried  on  any 
business  at  Wolverhampton.  The  manager  and 
the  whole  of  the  former  staff  were  taken  over  by 
and  have,  subject  to  necessary  and  ordinary 
changes,  since  continued  to  remain  there  in  the* 
employ  of  the  National  Provincial  Bank  of 
England  Limited.  Business  has  since  been  carried 
on  py  the  appellant  company  at  the  same  pre- 
mises; none  of  the  books  of  the  County  of  Staf- 
ford Bank  Limited  were  taken  over  or  continued 
in  use  by  the  appellant  company  except  that  the 
ledgers,  being  found  to  be  in  the  same  form  as 
those  u Bed  by  the  appellant  company,  were  con- 
tinued in  use  by  them  to  the  end  of  the  current 
year.  In  such  of  the  pass-books  as  were  continued 
in  use  a  notice  was  inserted  by  means  of  a  rubber 
stamp  to  the  effect  that  as  from  the  1st  Jan. 
1899  the  account  was  with  the  National  Provincial 
Bank  of  England  Limited,  but  all  new  cheque- 
books and  pass-books  were  issued  in  the  name  of 
the  National  Provincial  Bank  of  England  Limited. 
As  provided  by  the  latter  of  the  said  agree- 
ments, the  County  of  Stafford  Bank  was  not 
dissolved  until  six  months  after  the  date  thereof; 
and  the  liquidators  did  not  make  up  their  final 
account  or  distribute  the  purchase  money  until  a 
considerable  period  had  elapsed. 

6.  From  the  31st  Dec.  1898  the  profits  (if  any) 
earned  at  and  by  the  appellant  company's  Baid 
Wolverhampton  branch  merged  in  and  formed 
part  of  the  general  profits  of  the  National  Pro- 
vincial Bank  of  England  Limited  without  any 
distinction  as  to  source  or  origin  of  profit,  and 
there  are  no  means  for  ascertaining  whether  there 
were  any  profits,  or  the  proportion  of  increase  or 
decrease  (if  any)  in  the  profits  of  the  bank  which 
has  arisen  from  the  business,  Sic,  so  purchased  as 
aforesaid. 

7.  The  ultimate  profits  divisible  among  the 
shareholders  of  the  National  Provincial  Bank  of 
England  Limited  are  the  result  of  the  trading  of 
the  company  as  a  whole,  including  the  head  office 
and  all  the  branches,  irrespective  of  the  profit  and 
loss  arising  from  the  business  done  at  the  head 
office  or  any  particular  branch.  At  and  from  the 
head  office  oi  the  appellant  company  the  general 
affairs  of  the  company  are  transacted,  and  the 
working  of  the  branches  is  regulated  and  super- 
vised by  the  board  of  directors  and  general 
manager  through  various  departments,  such  as 
advance,  security,  law,  inspection,  registration, 
stock  and  share  departments,  and  others.  All 
profits  are  received  and  dealt  with  by  the  bead 
office.  There  are  many  classes  of  expenditure 
which  are  not  and  cannot  be  definitely  allocated 
in  any  way,  such  as  general  management  and 

lental  and  establishment  expenses,  which 
be  definitely  attributed  to  any  particular 
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8.  The  general  assessments  of  the  National  I 
Provincial  Bank  for  the  years  ending  the  5th 
April  1901  and  the  5th  April  1902  include  some 
portions  of  the  profit  made  by  the  Wolverhampton 
branch  of  the  appellant  bank,  if  any  were  made — 
viz. :  The  assessments  for  the  year  ending  the  5th 
April  19<>1,  the  profits  on  average  for  the  pre- 
ceding year  1899,  and  the  assessment  for  the  year 
ending  the  5th  April  1902.  the  profits  on  average 
for  the  preceding  years  1899  and  1900 ;  but,  as 
the  accounts  were  merged  in  the  general  accounts 
of  the  appellant  bank,  it  is  impossible  to  differ- 
cntiate  between  the  profits  made  by  the  Wolver- 
hampton branch  of  the  appellant  bank  and  the 
general  profits  of  each  bank  from  the  time 
the  County  of  Stafford  Bank  was  taken  over. 
There  are  no  means  or  accounts  which  would 
enable  the  appellant  bank  to  make  a  return 
under  the  Income  Tux  Acts  of  the  profits  of 
the  said  Wolverhampton  branch  (if  any),  or 
apply  for  the  benefit  of  sect.  133  of  5  ,t  6  Vict, 
c.  35  in  respect  to  such  profits  if  less  than  the 
•estimate. 

9.  Profits  were  made  by  the  County  of  Stafford 
'Bank  Limited  from  the  business  at  Woiver- 
'  hamptnn  for  each  of  the  three  years  ending  the 

31st  Dec.  1*90.  1897,  and  1898  respectively,  when 
the  acfonnts  were  m<tde  upasfollows:  1890,4801/  ; 

1897,  47rji»J. ;  1898.4904/. ;  and  the  present  assess- 
ments of  4818/.,  3218/ ,  and  1634/.  respectively  for 
the  years  ending  the  5th  April  1900,  the  5th  April 
1901,  and  the  5th  April  1902,  appealed  against, 
.are  assumed  profits  made  by  the  National  Pro- 
vincial Bank,  based  on  an  estimate  for  the  first 
year  on  the  average  of  the  profits  of  the  County 
of  Stafford  Bank  of  the  three  preceding  year& — 
viz.,  ISO'?,  1897,  and  1898— after  the  mual  allow- 
ance for  dividends,  rents.  3m..  on  which  income 
-tax  had  been  paid  by  way  of  deduction;  based 
"for  the  second  of  the  said  years  on  one-third  of 
the  profits  of  the  yearn  1897  and  1898 ;  and  bused 
for  tbe  third  of  the  said  years  on  one-third  of  the 
profits  of  the  year  1898.  An  assessment  was 
made  on  the  County  of  Stafford  Bank  Limited 
for  the  year  ending  the  5th  April  1899,  based  on 
the  average  profits  of  the  three  preceding  years 
ending  the  31st  Deo.  1897,  and  the  duty  was  paid 
by  the  said  company.  There  was  no  assessment 
for  any  one  of  the  years  ending  the  5th  April 
1900.  the  5th  April  1901.  or  the  5th  April  1902,  on 
the  County  of  Stafford  Bank  Limited. 

10.  Assessments  on  their  own  returns  had  also 
Un  made  for  the  Tears  ending  the  5th  April 
1900,  the  5th  April  1901,  and  the  5th  April  1902 
respectively  on  the  appellant  company  at  its 
bead  ofiu ")  in  London,  on  amounts  based,  subject 
to  tbe  statements  above  set  out  in  par.  8,  on  the 
average  of  the  profits  of  its  whole  business  for  tbe 
three  veara  ending  respectively  on  the  31st  Dae*. 

1898.  the  31st  Dec.  1899,  and  the  3lst  Dec.  1900, 
as  Bhowu  by  the  published  accounts  and  balance- 
sheets  for  each  period  of  three  years  respectively, 
and  the  duty  on  such  assessments  was  duly  paid 
by  tbe  appellant  company. 

11.  The  National  Provincial  Bank  of  England 
Limited  duly  appealed  against  such  assessments 
to  the  Commissioners  of  Income  Tax  for  the  City 
of  London.  On  the  hearing  of  such  appeals  the 
surveyor  of  taxes  contended  that  the  appellant 
company  was  liable  to  the  additional  assessments 
in  ord?r  to  cover  such  estimated  profits,  and 
further  contended  that  there  was  a  succession  on 
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I the  part  of  the  appellant  company  to  tbe  business 
of  the  County  of  Stafford  Bank  Limited  accord- 
ing to  the  terms  of  tbe  4tb  rule  of  the  first  and 
second  cases,  ached.  D,  of  sect.  100  of  5  &,  6  Vict, 
c.  35,  and  that,  consequently,  the  appellant  com- 
pany should  be  assessed  to  include  the  estimated 
profits  of  the  business  purchased  from  the  County 
of  Stafford  Bank  Limited,  estimated  upon  an 
average  of  the  profits  of  the  said  periods  of  three 
years  respectively  of  the  said  County  of  Stafford 
Bank  Limited. 

12.  The  appellant  company  contended  that  the 
profit  (if  any)  of  tbe  business  carried  on  at 
Wolverhampton  during  the  period  covered  by 
such  additional  assessments  could  not  be  made  or 
included  in  tbe  basis  of  any  assessment  against 
the  appellant  company  for  that  period,  which  was 
by  the  Act  limited  to  tbe  years  1896,  1897,  and 
1898,  during  none  of  which  did  the  appellant 
company  carry  on  any  business  at  Wolverhamp- 
ton ;  that  such  profits  (if  any)  were  merged  in  the 
general  profits  of  the  appellant  company,  and 
were  liable  to  be  extinguished  or  diminished  by 
re iso n  of  losses  elsewhere  or  general  expentes. 
and  in  any  event  would,  in  due  course,  form 
part  of  the  basis  of  assessment.  Further,  that, 
if  the  additional  assessment  was  to  be  allowed, 
the  bank  would  be  doubly  assessed  on  such  portion 
of  their  profits  (if  any)  as  arose  from  the  busi- 
ness  purchased  from  tbe  County  of  Stafford 
Bank.  Further,  in  reply  to  the  contention  of  the 
surveyor,  they  contended  that  the  acquirement  bv 
purchase  of  the  business  of  tbe  County  of 
Stafford  Bank  was  not  a  succession  or  such  a 
succession  as  was  contemplated  by  the  Income 
Tax  Acts. 

13.  The  commissioners  were  of  opinion  that 
t  here  was  no  succession  within  the  meaning  of  the 
said  4th  rule ;  also  that  the  said  business  when 
purchased  was  not  sufficiently,  generally  or 
separately  identified  after  merger  in  the  appel- 
lanta*  business  to  render  tbe  profits  (if  any)  pro- 
perly subject  to  separate  assessment;  and  that 
the  appellants  were  or  would  be  charged  with  a 
fair  proportion  of  the  profits,  and  were  not  liable 
to  be  additionally  assessed  orer  and  above  th« 
ordinary  assessment  on  the  profits  of  the  National 
Provincial  Bank,  and  they  discharged  the  assess- 
ment accordingly. 

The  Income  Tax  Act  1842  (5  i  6  Vict,  c  35  i 
provides : 

Sect.  100.  The  duties  hereby  granted,  contained  in 
the  sobedub  marked  (D),  shall  bs  u>ouad  and  charged 
nnder  th«  following  rale*,  which  rales  shall  be  deemed 
and  construed  to  Ue  a  part  of  this  Act.  and  to  refer  1 1 
tbe  said  Iss'-mentioned  duties.  a«  if  the  anino  had  betn 
inner  ei  under  a  special  emctment. 

ScHed.  (D).  The  said  iaU  mentioned  duties  aVail 
extend  to  every  description  of  property  or  profit*  whioh 
shall  not.  be  contained  in  either  of  tUe  said  schedules 
(A).  (Hi.  or  (C).  and  to  ev<ry  deaoripMon  of  employmw. 
of  profit  not  oonttined  in  schedule  (K).  and  not  special  r 
exeinoted  from  the  said  respective  duties,  and  sbalt  be 
charged  annually  on  and  paid  by  the  persons,  bodies 
politic  or  corporate,  fraternities,  fellowships,  cons  pan  ie», 
or  Rooieties,  whether  oorporate  or  not  corpora*,  receiving 
or  entitled  unto  the  same,  their  exosutore,  administrators, 
sncoessors,  and  assigns  respectively. 

Rules  for  ascertaining  the  said  lsat-mentioned  duties 
in  the  particular  oases  herein  mentioned :  First  case. — 
Dalies  tc  be  charged  in  respect  of  any  trade,  manu- 
fai'.nre,  a  i  vent  are,  or  concern  in  the  nature  of  ttade 
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not  contained  in  any  other  schedule  of  this  Act.  First. — 
The  duty  to  b«  charged  io  respect  thereof  shall  be  com- 
puted at  a  earn  not  less  than  the  fall  amount  of  the 
balance  of  the  profit*  or  giine  of  each  trade,  manufac- 
ture, adventure,  or  ooncorn,  upon  a  fair  and  joat  average 
of  three  ytars,  ending  on  snch  day  of  the  year,  imme- 
diately preceding  the  year  of  assessment,  ou  which  the 
accounts  of  the  said  trade,  manufacture,  adventure,  or 
conoerr,  shall  hate  been  usually  mtde  up,  or  oo  the  fifth 
day  of  April  preceding  tbe  year  if  assessment,  am~ 
be  assessed,  charged,  and  paid  without  any  other 
tion  than  is  hereinafter  allowed. 

BnltB  applying  to  both  the  preoeding  cases  -  Fourth  : 
If  amongst  any  persons  engaged  in  any  trade,  manufac- 
ture, adventure,  or  concern,  or  in  any  profession,  in 
partnership  together,  any  change  shall  take  place  in  any 
such  partnership  titber  by  death  or  by  dissolution  of 
partnership  as  to  all  or  any  of  the  partners,  or  by 
admitting  any  other  ptrtner  therein,  before  tbe  time  of 
msktrg  the  saw  esmet.t,  or  within  the  period  for  wbiah 
the  asteatmeat  ought  to  be  made  under  tlr's  Act,  or  if 
any  person  shall  hare  succeeded  to  sny  trade,  manufac- 
ture, adventure,  or  conora,  or  any  profen>ijn  within 
such  respective  periods  s«  aforesaid,  the  duty  psyable  in 
respect  of  such  partnership,  or  any  of  suoh  partners,  or 
any  person  succeeding  to  such  profession,  trade,  manu- 
facture, alventure,  or  concern,  shall  be  computed  and 
ascertained  according  to  tbe  profits  and  gains  of  suoh 
bonnes*  derived  dnriog  the  reepeolive  periods  herein 
mentioned,  not  withstand  it  g  such  change  therein  or 
snoceasion  to  suoh  business  a*  aforesaid,  unlcs  such 
partners,  or  such  person  succeeding  to  such  business  as 
aforesaid,  shall  prove  to  the  satisfaction  of  tbe  respec- 
tive commissioners  tbat  tbe  profits  and  gains  of  snch 
business  bare  fallen  short  or  will  fall  short  f rem  sumo 
specific  cause,  to  be  alleged  by  them,  since  such  change 
or  succession  took  place,  or  by  reason  thereof. 

Upon  the  argument  of  (lie  special  case  before 
Ridley,  J  ,  tbe  learned  judg«  gave  judgment  in 
favour  of  the  defendants  :  (b8  L.  T.  Rep.  840). 
The  surveyor  of  taxes  appealed. 
8ir  R.  B.  Finlay  (A.-G.),  Sir  E.  Canon  (S.G.), 
and  8.  A.  T.  RowlaH  for  tbe  Crown  — Tbe  learned 
judge  was  wrong  in  holding  that  there  was  not, 
in  this  case,  a  "  succession  "  within  the  meaning 
of  tbe  4th  rule.  Upon  the  facts  stated  in  tbe 
case,  it  appears  clearly  tbat  tbe  respondents  suc- 
ceeded to  tbe  business  at  Wolverhampton  of  the 
County  of  Stafford  Bank.  A  banking  company 
just  as  much  succeeds  to  the  business  of  another 
bank  which  it  purchases  for  tbe  purpose  of  amal- 
gamating with,  and  carrying  on  as  a  branch  of,  its 
already  existing  business  as  it  woold  if  it  had 
been  formed  for  the  purpose  of  purchasing  such  a 
business  and  bad  no  previously  existing  business. 
Tbe  contention  of  the  respondents  amounts  to 
this,  tbat  for  tbe  first  year  after  tbe  purchase 
of  tbe  Stafford  Bank  they  are  to  be  assessed  only 
in  respect  of  their  own  profits  for  the  preceding 
years,  and  tbat  no  income  tax  at  all  is  to  he 
payable  by  anyone  in  respect  of  tbe  profits  of 
the  .Stafford  Bank  during  those  three  years.  That 
would  be  quite  contrary  to  tbe  intention  of  the 
Act.  It  might  be  tbat,  if  such  a  business  as  this 
were  purchased  for  the  purpose  of  discontinuing 
and  extinguishing  it,  and  it  was  extinguished, 
there  would  be  no  succession  within  the  4th 
rule.  This  business,  however,  was  from  tbe 
moment  of  transfer  carried  on  as  before,  as  a 
branch  of  tbe  respondents'  business.  Tbe  case 
of  Fcrffuton  v.  Aikm  (4  Tax  Cases,  36)  was  not 
tbe  same  as  the  present  case.  There  the  distillery 
which  was  purchased  was  not  being  carried  on  as  a 
less  when  it  was  purchased,  and,  tbe  commis- 


sioners having  found  as  a  fact  tbat  the  business 
carried  ou  at  the  distillery  was  a  new  business, 
the  court  refused  to  review  their  decision.  In 
Preicott,  Dimadale,  and  Co.  v.  Bank  oj  England 
(70  L.  T.  Rep-  7  ;  (1894;  1  Q.  B.  :tol)  the  question 
was  a  very  different  one  from  tbat  in  the  present 
case,  ana  was  raised  under  an  entirely  different 
statute. 

Danckicertt,  K.C.  and  Paget,  K.C.  for  tbe 
respondents.— The  decision  of  the  learned  judge 
was  right,  and  the  respondents  are  not  liable  to 
these  assessments.  The  question  is  really  one  of 
fact,  and  there  is  no  appeal  from  tbe  commis- 
sioners cn  a  question  of  fact.  This  is  really  the 
case  of  one  banking  business  with  many  branches, 
which  is  therefore  liable*  to  one  assessment  only 
in  respect  of  the  whole  of  its  business : 

Prince  v.  Oriental  Bank  Corporation, M  L.  T.  Rep. 

41  ;  3  App.  Cee.  325  ; 
London  Bank  of  Uetico  and  8outh  America  v. 

Apthor]*,  65  L.  T.  Rrp.  C01 ;  (1891;  2  Q.  B. 

378; 

San  Paulo  Brazilian  Railway  Company  v.  Cartir, 
73  L.  T.  Rep.  538 :  (1890)  A.  C.  31. 

Those  cases  show  that  tbe  business  carried  on 
at  a  branch  is  not  a  teparate  business,  but  is  only 
a  part  of  tbe  whole  business  of  the  company.  Au 
assessment  must  be  upon  tbe  business  of  tbe 
person  to  be  charged.  Tbe  respondents  must  be 
assessed  at  their  bead  office  in  London,  and 
must  be  there  assessed  upon  the  whole  of  their 
business.  Tbe  assessment  is  upon  an  estimated 
amount  of  profit  by  reference  to  tbe  average 
profit  of  the  three  preceding  years.  The  company 
is  assessed  because  it  is  carrying  on  business  in 
the  year  of  assessment,  and  not  because  profits 
were  earned  in  the  previous  three  years.  The 
respondents  have  been  assessed  in  respect  of  tbe 
whole  of  their  business,  and,  if  this  further  assess- 
ment is  made  upon  them,  they  will  be  assessed 
twice  over  upon  a  part  of  their  profits.  They  did 
not  succeed  to  the  business  of  tbe  Stafford  Bank ; 
tbat  bank  ceased  to  exist  in  1899 ;  tbe  respon- 
dents did  not  carry  on  that  bank  at  all,  but  really 
opened  at  Wolverhampton  a  new  branch  of  their 
existing  business.  The  commissioners  have  found 
as  a  fact  that  the  respondents  are  not  carrying 
on  tbe  old  business ;  tbat  tbe  identity  of  tbe 
old  business  is  not  preserved  in  the  new  bi  anch 
of  the  respondents ;  and  their  finding  on  that 
question  is  conclusive : 

Ferguson  v.  Aikin,  4  Tax  Cases,  36 ; 

Walton  Brother!  v.  LotMan,  4  Tax  Cases,  441 ; 

Ryhope  Coal  Company  r.  Foyer,  45  L.  T.  Kep.  404  ; 

7  Q.  B.  Die.  485; 
Preicotf,  Uim*dal«,and  Co.  v.  Bant  ef  England,  70 

L.  T.  Rtp.  7;  (1804)  1  Q.  B.  351. 

To  constitute  a  succession  there  must  be  tbe  same 
business  carried  on  as  a  distinct  business.  The 
opening  of  a  new  branch  business  is  not  the  carry- 
ing on  of  the  old  business,  and  is  not  the  estab- 
lishment of  a  new  business : 

R*  Capital  and  Counties  Bank,  61  L.  T.  Rep.  51C. 

Sir  B.  B.  Finlay  (A.-G.)  was  not  called  upon  to 
reply. 

Collins.  M.R.  —  This  is  an  appeal  from  tbe 
decision  of  Ridley,  J.  on  a  question  of  income  tax. 
The  facts  which  raise  the  question  are  shortly 
these  :  The  National  Provincial  Bank  of  E  a  gland 
in  the  year  1899  acquired  by  purchase  the  busi- 
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ness  of  the  County  of  Stafford  Bank,  and  the 
question  is,  in  respect  of  the  assessment  to  income 
tax,  whether  under  rule  4  of  sect.  100,  under 
eched.  D,  there  was  a  succession  brought  about 
by  that  purchase  so  as  to  let  in  the  provisions  of 
rule  4  defining  how  the  income  tax  is  to  be 
assessed  upon  such  succession.    The  words  of 
that  rule  are  these,  and  perhaps  I  had  better  go 
back  to  the  beginning  and  take  the  first  case : 
**  Duties  to  be  charged  in  respect  of  any  trade, 
manufacture,  adventure,  or  concern  in  the  nature 
of  trade,  not  contained  in  any  other  schedule  of 
this  Act."    Then  comes  the   1st  rule:  "The 
duty  to  be  charged  in  respect  thereof  shall  be 
computed  on  a  sum  not  less  than  the  full  amount 
of  the  balance  of  the  profits  or  gains  of  such 
trade,  manufacture,  adventure,  or  concern,  upon 
a  fair  and  just  average  of  three  years,  ending 
on  such  day  of  the  year  immediately  preceding 
the  year  of  assessment  on  which  the  accounts  of 
the  said  trade,  manufacture,  adventure,  or  con- 
cern shall  have  been  usually  made  up,  or  on  the 
fifth  day  of  April  preceding  the  year  of  assess* 
ment,  and  shall  be  assessed,  charged,  and  paid 
without  other  deduction   than   is  hereinafter 
allowed."    Now,  I  come  to  the  4th  rule :  "  If 
amongst  any  persons  engaged  in  any  trade,  manu- 
facture, adventure,  or  concern,  or  in  any  pro- 
fession, in  partnership  together,  any  change  shall 
take  place  in  any  such  partnership  either  by 
death,  or  dissolution  of  partnership  as  to  all  or 
any  of  the  partners,  or  by  admitting  any  other 
partner  therein,  before  the  time  of  making  the 
assessment  or  within  the  period  for  which  the 
assessment  ought  to  be  made  under  this  Act,  or  " 
— this  is  the  case  we  have  to  deal  with  here — "  if 
any  person  shall  have  succeeded  to  any  trade, 
manufacture,  adventure,  or  concern,  or  any  pro- 
fession, within  such  respective  periods  as  a  foresaid, 
the  duty  payable  in  respect  of  such  partnership,  or 
of  any  such  partners,  or  any  person  succeeding 
to  such  profession,  trade,  manufacture,  adventure, 
or  concern,  shall  be  computed  and  ascertained 
according  to  the  profits  and  gains  of  such  business 
accrued  during  the  respective  periods  herein 
mentioned,  notwithstanding  such  change  therein 
or  succession  to  such  business  as  aforesaid," 
unless  some  special  reason  is   shown.  That 
means,  in  the  case  of  a  succession,  the  ordi- 
nary three  years'  rule,  to  which  I  have  referred, 
in  rule  1  is  to  be  applied.   That  raises  a  question 
upon  the  figures  here,  and  an  important  question, 
because  if  there  was  a  succession  then  the  profits 
which  had  been  made  in  the  old  business— that  is, 
in  the  business  of  the  Stafford  Bank  which  was 
taken  over — would  have  had  to  be  assessed  in  the 
manner  prescribed  by  rule  1— that  is,  upon  an 
average  of  the  three  preceding  years.   If,  on  the 
other  hand,  there  was  no  succession,  which  was 
the  point  taken  for  the  bank,  it  would  then  have 
been  entitled  to  treat,  as   it  has  treated  in 
this  case,  the  acquisition  of  the  old  bank,  the 
Stafford  Bank,  as  if  it  were  merely  an  opening 
by  tbem  for  the  first  time  of  a  new  branch,  with 
the  result  that,  when  they  came  to  deal  with  the 
income  tax,  they  would  treat  tbn  whole  concern  as 
one  concern — that  is,  the  National  Provincial 
Bank — and  they  would  make  their  assessment  to 
income  tax  by  reference  to  profits  in  the  three 
preceding  years ;  and,  inasmuch  as  there  would 
be  no  profits  on  that  hypothesis  made  by  the 
Stafford  Bank,  that  figure  would  not  come  into 


the  calculation,  and  no  figures  antecedent  to  the 
actual  purchase  would  come  in.   By  that  means, 
of  course,  the  total  upon  which  the  income  tax 
would  be  assessed  would  be  reduced,  and  on 
division  by  three  the  amount  would  be  consider, 
ably  smaller  than  it  would  be  had  the  three  pro- 
ceeding years  of  business  actually  done  at  the 
Stafford  Bank  been  taken  into  consideration.  So 
far  as  the  figures  are  concerned,  that  raises  the 
point.  The  bank  bad  been  assessed  on  its  own 
returns,  leaving  out  of  the  calculation  the  profits 
made  at  the  Stafford  Bank  antecedent  to  their 
acquisition  of  it,  and  consequently  the  Income 
Tax  Commissioners   have,  supplemented  that 
assessment  by  an  additional  assessment,  based 
upon  the  principle  that  the  three  previous  years' 
profits  of  the  Stafford  Bank  ought  to  be  taken 
into  consideration.   The  question,  as  I  have  said, 
is  whether  there  was  or  was  not  a  succession.  If 
there  was  a  succession,  these  three  years,  upon 
the  terms  of  rule  1,  which  I  have  just  read, 
must  be  taken  into  the  calculation.   If  there  was 
no  succession,  as  the  learned  judge  has  held,  then 
it  may  be  that  those  years  can  be  excluded, 
though  I  am  not  sure  myself  tbat  it  does  follow, 
as  I  shall  point  out  presently,  that,  even  if  there 
was  no  succession,  the  case  must  not  fall  under 
another  provision  of  another  rule  which  would 
have  the  effect  of  still  introducing  them  into  the 
calculation.    The  learned  judge  has  held  that 
there  was  in  this  case  no  succession,  and  he  has 
held  that  the  profits  made  in  previous  years  by 
the  Stafford  Bank  do  not  come  into  the  calculation. 
On  what  grounds  has  he  arrived  at  the  conclusion 
that  there  was  no  succession  ?   It  seems  to  me 
that  the  words  of  the  4th  rule  are  plain,  and  that, 
if  the  National  Provincial  Bank  had  not  existed, 
but  some  new  company  had  been  formed  to  take 
over  for  the  first  time  the  business  of  the  Stafford 
Bank,  there  would  have  been  a  case  directly  fall- 
ing within  the  words  of  the  4th  rule — "if  any 
person  shall  have  succeeded  to  any  trade,  manu- 
facture, adventure,  or  concern."   In  the  case  I 
put  of  a  new  company  formed  for  the  first  time 
and  acquiring  the  Stafford  Bank,  that  would 
clearly  be  a  case  of  a  person  succeeding  to  a 
concern.    What  difference  does  it  make  that  the 
person  who  succeeds  to  the  concern  should  himself 
already  have  an  existing  business  ?   Does  be  the 
less  succeed  to  the  new  one  because  he  had  the 
old  one?    It  seems  to  me  certainly  not.  He 
had  the  old  one  before.   Ho  has  the  old  one  still 
and  the  new  one  in  addition,  and  to  that  new  one, 
it  seems  to  me,  be  has  succeeded.   It  might  be, 
as  I  think  was  put  by  Matbew,  L.J.  in  argument, 
that  a  person  having  an  existing  business  might 
be  desirous  of  annihilating  another  business 
simply  to  enable  him  to  carry  on  his  existing 
business  with  a  better  profit,  and  therefore  it  is 
conceivable  he  might  take  steps  to  cause  the 
extinction  of  another  business,  and  after  that 
extinction  it  might  be  said  that  because  he  had 
extinguished  it  he  had  not  succeeded  to  it. 
Nothing  of  the  kind  has  taken  place  here.  The 
National  Provincial  Bank  acquired  by  purchase 
all  the  goodwill  and  assets  of  the  old  Stafford 
Bank,  and  continued  to  carry  it  on  exactly  as  it 
had  been  carried  on  before,  except,  of  course,  that 
the  accounts  and  the  profits  did  merge  into  the 
main  business  of  the  National  Provincial  Bank. 
The  finding  of  the  commissioners  upon  that  part 
of  the  case  is  this :  "  The  commissioners  were  of 
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opinion  that  there  was  no  succession  within  the 
meaning  of  the  said  fourth  rule."  That  is,  as  my 
brother  Mathew  has  pointed  out,  not  a  finding  in 
fact  that  there  was  no  succession,  but  that  the 
particular  kind  of  succession  which  took  place  in 
this  case  was  not  a  succession  within  the  meaning 
•of  the  4th  rule.  That  is  not  a  finding  of  fact, 
but  a  finding  of  law  and  construction  based  upon 
the  fact  that  one  existing  bank  did  acquire  and 
take  over,  not  for  the  purpose  of  extinction,  but  for 
the  purpose  of  development,  the  existing  business 
of  another  bank  existing  in  another  place.  It  is 
sot  the  case  of  forming  for  the  first  time  a  new 
branch  at  a  place  where  they  had  not  a  branch 
before.  That,  I  quite  agree,  wonld  not  alter  the 
identity  of  the  existing  bank,  and  would  not  let 
in  any  rule  for  computing  profits  by  reference  to 
*ny  possible,  bnt  absolutely  unearned,  profits  at 
the  new  branch,  which  ex  hypothesi  could  not  have 
earned  profits  before,  since  it  began  its  existence 
for  the  first  time  when  they  opened  it.  But  I  do 
not  think  that  reasoning  wonld  apply  to  a  case 
where  there  was  heretofore  an  existing  business 
which  has  somehow  or  other  become  the  exist- 
ing business  now  carried  on  by  the  acquiring 
bank.  It  seems  to  me  to  be  absolutely  incon- 
sistent The  great  point  urged  by  Mr.  Danck- 
we/ts,  in  a  very  elaborate  argument  before  us, 
was  that  the  question  whether  there  was  a  sue- 
^cession  or  not  must  be  a  question  of  fact,  and  the 
commissioners  must  be  taken  in  this  case  to  have 
found  as  a  fact  that  there  was  no  succession ;  and 
he  relied  upon  the  authority  of  a  case  decided  in 
Scotland,  Ferjuton  v.  Aiken  (4  Tax  Cases,  36), 
as  showine  that  it  is  and  must  be  a  question  of 
fact  whether  there  has  in  point  of  fact  been  a 
succession  or  not.  It  may  be  in  many  cases, 
or  in  some  cases  at  all  events,  a  question  of 
fact;  but  it  seems  to  me,  for  the  reasons  I 
have  already  given,  that  if  it  was  a  question 
of  fact  for  the  commissioners  in  this  case 
they  have  deliberately  not  decided  it.  They  have 
presented  to  us  a  problem  of  law,  and  they  have 
given  us  the  benefit  of  their  opinion  upon  it;  and, 
if  we  do  not  agree  with  that,  we  are  entitled  to 
say  so.  In  my  view,  if  this  is  a  finding,  as  I 
think  it  must  lie,  of  law  that  there  is  no 
succession  within  the  meaning  of  the  rule,  I 
find  myself  unable  to  agree  with  it  for  the 
reasons  I  have  given.  The  fact  that  in  a  par- 
ticnlar  case,  which  was  a  rather  exceptional  case, 
in  Scotland,  the  court  held  that,  the  commissioners 
having  found  that  there  was  no  succession  in 
point  of  fact,  they  were  bound  by  that  finding 
and  disinclined  to  go  behind  it,  in  my  opinion 
presents  no  difficulty  in  this  case.  We  have  also 
been  pressed  with  one  or  two  other  Thore 
wa«  the  case  of  Preieott,  DimadaJe,  and  Co.  v. 
Hank  of  England  (70  L.  T.  Rep.  7;  (1894) 
1  Q.  B.  351),  which  Mr.  Danck werts  contended 
was  an  authority  in  his  favour;  but,  when  that 
case  is  looked  at,  the  only  point  decided  was 
whether  the  banks  which  were  amalgamated  and 
swept  into  the  new  company  continued — that  is, 
the  separate  banks  which  had  been  amalgamated 
in  the  company — to  carry  on  business  after  the 
amalgamation.  That  was  the  only  point,  and  it 
was  held  that  they  did  not.  It  seems  to  me, 
therefore,  that  there  is  no  authority  which  really 
interferes  with  our  decision  of  this  esse  upon  the 
construction  of  the  rule  itself,  and  I  do  not  feel 
myself  able  to  agree  with  the  decision  of  the 
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learned  judge.  In  my  opinion,  therefore,  this 
appeal  must  be  allowed. 

Mathbw,  L.J. — I  am  of  the  same  opinion.  It 
was  suggested  on  the  part  of  the  respondents 
that  the  result  of  a  decision  against  them  would 
be  that  they  would  be  taxed  twice  over.  I  am 
entirely  unable  to  accept  that  suggestion,  having 
regard  to  the  terms  of  the  special  case  before  us. 
I  understand  that  what  has  given  rise  to  the 
question  is  this :  The  National  Provincial  Bank 
made  returns  and  claimed  to  be  assessed  in 
respect  of  the  business  of  the  National  Pro- 
vincial Bank,  excluding  the  business  of  the 
Stafford  Bank.  That  was  objected  to,  and 
further  assessments  were  made  in  respect  of 
the  business  of  the  Stafford  Bank,  and  the  ques- 
tion arose  whether  those  assessments  were  pro- 
perly made.  It  is  clear  that,  if  they  were  properly 
made,  the  case  oomes  within  the  rule,  and  there 
has  been  a  succession.  How  is  it  possible  to  put 
any  other  interpretation  upon  the  facts  than 
that  there  has  been  a  succession  to  the  business 
of  the  Staff ord  Bank  ?  It  was  bought  after  an 
elaborate  calculation  of  the  profits  made  by  the 
bank — profits  which  there  was  no  difficulty  in 
ascertaining  from  year  to  year  before  the  agree- 
ment to  purchase  was  made.  What  was  handed 
over  was  the  whole  concern,  the  goodwill,  and  the 
right  to  carry  on  the  business  with  the  same 
customers  as  it  bad  been  carried  on  with  by 
the  Stafford  Bank.  I  feel  unable  to  follow  the 
ingenious  contentions  which  wonld  alter  the  word 
"  succession  "  somehow  or  other  so  as  to  bear  such 
a  meaning  that  this  is  not  a  succession  within 
the  meaning  of  the  Act.  It  appears  to  me  to 
be  clearly  within  the  terms  of  the  rule,  whioh  is 
all  that  it  is  necessary  for  me  to  say.  It  has 
become  impossible,  it  is  said,  to  ascertain  what 
the  profits  of  the  Stafford  Bank  ought  to  be  esti- 
mated at.  All  I  can  say  about  that  is  that  there 
was  no  difficulty  in  ascertaining  the  profits  of  that 
bank  while  it  was  still  going,  and,  I  should  think, 
no  difficulty  in  doing  it  now.  It  cannot  be  that, 
because  the  National  Provincial  Bank  has  not 
chosen  to  do  that,  there  is  such  a  merger,  as  is  stated 
in  the  case,  as  to  prevent  this  farther  assessment 
being  made.  The  commissioners  say  there  was 
no  "succession  within  the  meaning  of  the  said 
fourth  rule."  That  is  the  proposition  of  law  we 
have  to  decide  as  distinguished  from  fact,  and  we 
are  entitled  to  differ  from  their  view.  They 
further  say :  "  Also  that  the  said  business  when 
purchased  was  not  sufficiently  identified  after 
merger  in  the  appellants'  business  to  render 
the  profits,  if  any,  properly  subject  to  sepa- 
rate assessment."  Again,  it  is  contended  that 
under  the  Act  this  is  not  a  case  in  which 
profits  can  be  ascertained,  because  there  has 
been  such  a  merger  that  it  is  difficult  to  follow 
and  see  what  tne  profits  were.  The  statute 
applies  to  an  estimate  of  profits,  and  gets  rid,  it 
seems  to  me,  of  that  difficulty.  I  agree  that  the 
appeal  must  be  allowed. 

Cozbns-Hardy,  L.J. — I  agree,  and  I  have 
very  little  to  add.  When  we  look  at  the  agree- 
ment  of  the  6th  Feb.  1899,  what  do  we  find  ?  We 
find  that  the  National  Provincial  Bank  paid  close 
upon  a  quarter  of  a  million  (225,000/.  was  the 
precise  figure)  for  a  freehold  banking  house,  and 
for  a  particular  banking  business  carried  on 
there  by  the  vendors.  The  agreement  stipulates 
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that  tbe  National  Provincial  Bank  is  to  take  over 
the  assets  and  liabilities,  and  that  tbe  vendor 
company  shall  be  dissolved  as  soon  aB  may  be ; 
and  then  there  is  an  important  clause  which  is  a 
covenant  by  each  of  tbe  directors  that  they  will 
not  hinder  or  interrupt  the  person  or  persons  who 
on  the  part  of  the  purchasers  shall  conduct  the 
said  bulking  business  at  Wolverhampton.  That 
is  exactly  and  precisely  what  has  been  done. 
The  National  Provincial  Bank  have  been  con- 
ducting a  banking  business  of  the  same  nature  as 
before  on  tbe  same  premises,  with  the  same  staff 
of  clerks,  subject  only,  as  the  case  finds,  to  the 
inevitable  necessary  variations.  It  seems  to  me 
impossible  to  contend  that  that  is  not  a  succes- 
sion within  the  meaning  of  the  4th  rule,  unless 
we  are  to  say  that  that  rule  has  no  operation 
except  in  the  single  case  where  the  successor  was 
not  and  is  not  carrying  on  any  other  business  of 
the  same  nature.  In  other  words,  we  are  asked 
to  say  that  the  4th  rule  applies  only  where  the 
business  which  has  been  taken  over  is  isolated, 
separated,  kept  apart,  and  distinct  from  all  other 
businesses  of  the  successor.  I  can  find  no  reason 
for  putting  that  limitation  into  the  words  of  the 
section.  It  seems  to  me  that  the  National  Pro- 
vincial Bank  are  none  the  less  successors  to  the 
Stafford  Bank  because  they  have  a  very  large 
business  of  their  own  and  the  profits  made  in 
respect  of  or  from  this  particular  branch  at 
Wolverhampton  are  ultimately  transmitted  to 
London  and  go  to  swell  the  aggregate  profits  of 
the  bank.  The  case  seems  to  me  to  fall  plainly 
within  the  meaning  of  the  4th  rule,  ana,  that 
being  so,  the  appeal  must  be  allowed. 

Appeal  allowed. 
^Solicitor  for  the  appellant,  Solicitor  of  Inland 

Solicitors  for  the  respondents,  Wilde,  Moore, 


HIGH  COURT  OF  JUSTICE. 

CHANCERY  DIVISION. 
Jan.  15  and  19. 
(Before  Kkkkwich,  J.) 
Be  Woods;  Gabkllini  v.  Woods,  (a) 
Will—  Construction—  Watting  security— Notional 
conversion— Tenant  for  life  and  remainderman 
—Rate  of  interett  —  Interest  upon  surplus 
income. 

Where  there  is  a  notional  conversion  of  a  wasting 
security,  as  in  Meyer  v.  Simonsen  (5  De  G.  & 
Sm.  723),  interest  thereon  should  now  be  allowed 
to  the  tenant  for  life  at  the  rate  of  3  per  cent, 
only. 

The  surplus  income  of  the  wasting  security,  after 
providing  for  the  3  per  cent.,  goes  to  capital,  but 
the  interest  thereon  to  the  tenant  for  life. 

Mathbw  Chablks  Woods,  who  died  on  the 
20th  July  1894,  by  his  will,  dated  the  1st  May 
1893,  devised  and  bequeathed  all  his  real  and 
personal  estate  not  thereby  otherwise  disposed  of 
to  trustees  upon  trust  to  sell,  call  in,  and  convert 
the  same,  and  after  payment  thereout  of  his  funeral 
and  testamentary  expenses,  debts,  and  legacies,  to 

<o>  Beportod  tor  0.  P.  Dokcajt,  Esq..  B*rrlit«r-4t-Lftw. 


stand  possessed  of  tbe  residue  upon  trust  as  to 
one  equal  third  part  for  bis  only  son  Claude 
Charles  Edward  Woods  absolutely,  and  as  to 
another  equal  third  part  upon  trust  to  invest  the 
same  in  the  mode  provided  by  the  will  and  stand 
possessed  thereof  for  his  daughter  Mildred 
S j  bella  Woods  for  her  life  with  remainders  over  in 
favour  of  her  children  as  therein  set  out,  and  as  to 
the  remaining  equal  third  part  upon  trust  for  his 
daughter  Lucy  Eva  Woods  upon  the  like  trusts  to 
those  declared  in  favour  of  Mildred  Woods  and 
her  children.  There  were  also  cross-remainders 
over  between  the  benetieiaries  as  therein  set  out. 
And  the  testator  directed  that  his  trustees 
might  postpone  the  sale  and  conversion  of  any 
part  of  his  real  and  personal  estate  so  long  as 
they  should  think  fit  notwithstanding  that  tbe 
same  might  be  of  leasehold  tenure  or  otherwise 
of  a  wearing  out  or  perishable  nature,  and  might 
retain  any  part  of  his  estate  in  the  same  state  of 
investment  as  the  same  might  be  at  his  death, 
and  as  regards  any  real  or  leasehold  property 
remaining  unsold  might  let  and  manage  the 
same  according  to  their  absolute  discretion.  And 
the  testator  directed  that  all  moneys  liable  to  be 
invested  under  his  will  might,  in  addition  to  any 
other  mode  authorised  for  tbe  investment  of  trust 
funds,  be  invested  in  the  purchase  of  stocks, 
funds,  or  securities  of  any  British  colony  or 
dependency,  or  in  the  purchase  of  debentures  or 
preference  or  ordinary  stock  or  fully  paid-up 
preference  or  ordinary  Btock  of  any  railway  or 
other  company  in  the  United  Kingdom,  or  upon 
the  bonds  and  securities  of  any  municipal  or 
other  corporation,  commissioners,  or  other  public 
body  authorised  by  Parliament  to  borrow  money, 
or  upon  deposit  with  any  bank,  or  in  tbe  purchase 
of  any  freehold  property  of  inheritance  in 
England  or  Scotland,  with  liberty  to  his  trustees 
to  accept  such  title  or  evidence  of  title  as  they 
should  think  fit. 

There  was  no  provision  in  the  will  as  to  the 
payment  of  the  income  of  the  testator's  property 
during  the  postponement  of  conversion. 

Tbe  residuary  estate  of  the  testator  included 
(inter  alia)  a  share  of  mining  royalties  on  coal 
i-eceived  under  mining  leases  of  property  in 
Durham. 

Under  the  power  of  postponement  given  them 
by  the  will  the  trustees  had  not  converted  the 
same,  and  they  periodically  received  the  testator's 
share  therein. 

This  was  a  summons  taken  out  by  the  two- 
daughters  of  the  testator  (to  which  the  testator's 
son  and  the  trustees  cf  the  will  were  made  defen- 
dants) asking  for  a  declaration  that,  according  to 
tbe  true  construction  of  the  will  of  the  testator, 
each  of  the  applicants  was  entitled  for  her  life 
or  until  conversion  to  receive  out  of  the  mining 
royalties  received  each  year  4  percent,  per  annum 
on  one-third  of  the  estimated  capital  value,  as  at 
the  date  of  the  testator's  death,  of  the  mining 
royalties. 

It  was  admitted  that  the  trustees  had  acted 
properly  in  postponing  conversion,  and  that  the 
ctse  fell  within  the  principle  of  Brown  v.  Gellatly 
(17  L.  T.  Rep.  131;  L.  Rep.  2  Cb.  751)  and 
Meyer  v.  Simonsen  (5  De  G.  A:  Sm.  723)— viz., 
that  when  wasting  securities  are  permitted  to  be 
retained  they  must  be  valued  as  at  tbe  testator's 
death,  and  a  fixed  rate  of  interest  thereon  allowed 
to  the  tenant  for  life,  but  the  question  was  raised 
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as  to  whether  that  rate  ought  to  be  4  per  cent,  or 
3  per  cent.  only. 

Whinney  for  the  plaintiffs.  —  We  should  be 
allowed  4  per  cent.  That  was  the  rate  in  Gibson 
v.  Bott  (7  Ves.  97),  in  Caldecott  v.  Caldecolt  (I 
Y.  &  C.  Ch.  Cab.  737),  in  Meyer  v.  Si  women 
(ubi  sup.),  and  in  Brown  v.  Gellatly  (ubi  sup  ),  and 
the  two  latter  cases  were  approved  in  Wentworth 
t.  Weniworth  (81  L.  T.  Rep.  632;  (1900)  A.  C. 
163).   See  also 

Re  Eaton  ;  Diinet  v.  Baton,  70  L.  T.  Rep.  7tU. 

O.  L.  Clare  for  the  testator's  son. — Thn  tenants 
for  life  should  only  be  allowed  3  per  cent.  In  Re 
Lynch-Blotte ;  Rickards  v.  Lynch- Blosse  (1899) 
W.  N.  -7)  future  interest  was  reduced  to  3  per 
cent.  In  the  parallel  claas  of  cases,  those  con- 
cerning apportionment  of  recovered  assets  the 
rate  formerly  was  4  per  cent. : 

Re  Cht$terfitU  (EarV$)  Trusts,  49  L.  T.  Rep.  261  ; 
24  Cb.  Dir.  643. 

But  by  the  latest  decision  of  Rtwlls  v.  Bebb 
(82  L.  T.  Rep.  633 :  (1900)  2  Ch.  107)  it  has  been 
reduced  to  3  per  cent   See  also 

R«  Oooti«noug\  ;  Marland  v.  Williams,  73  L.  T. 
Rep.  152  ;  (1895)  2  Ch.  537. 

Christopher  James  for  the  trustees. 
Whinney  replied. 

Kckbwich,  J. — The  question  what  rate  of  inter- 
est  shall  he  allowed  has  in  many  cases  been  exer- 
cising the  minds  of  many  judges  in  recent  years. 
Unfortunately,  there  is  not  at  present  any  definite 
rule  which  gaides  the  court,  and  I  am  afraid  that 
cannot  be  obtained  except  by  steps — that  is  to 
Ray,  by  one  judge  following  another,  or  by  some 
authoritative  decision  in  the  Court  of  Appeal. 
Unfortunately,  the  cases  in  which  the  question 
arises  have  so  much  differed  one  from  another 
that  it  does  not  follow  necessarily  that,  because 
one  rite  is  adopted  in  one  case,  it  should  there- 
fore be  adopted  in  another.  The  class  of  cases  in 
which  it  has  generally  arisen  are  cases  that  are 
often  referred  to  as  the  Chesterfield  cases, 
because  there  is  a  reported  case  of  that  name,  Be 
Chesterfield  (Earl's)  Trusts  (ubi  suj>.),  before  Chitty, 
J.,  in  which,  he,  not  really  giving  a  judgment 
himself,  adopted  a  decision  in  Beavan  v.  Beavan 
(49  L.  T.  Ren.  263n;  24  Ch.  Div.  C49n).  and, 
after  all,  as  I  have  had  occasion  to  point  out 
lwfore,  the  whole  law  is  settled  by  a  decision  of 
Turner  and  Knight-Bruce,  L  JJ.  in  Turner  v. 
Newport  (2  Ph.  14).  Now,  we  call  those  the 
Chenterfield  cases.  That  particular  class  of  cases 
came  before  the  Court  of  Appeal  in  Rowlh  v.  Bebb 
(ubi  sup.),  and,  with  regard  to  that,  I  must  take  it 
as  settled  and  binding  on  me,  even  if  I  were  dis- 
posed to  differ  from  it,  that  in  future  3  per  cent , 
and  not  4  per  oent ,  should  be  allowed.  I  will 
re-ad  what  Lord  Lindley,  then  Master  of  the  Rolls, 
said  in  giving  the  judgment  of  the  court.  I  neod 
not  state  the  circumstances,  because  everyone  now 
knows  what  is  meant  by  a  case  coming  within  the 
Chesterfield  case.  Lord  Lindley  said  :  "  The  only 
other  question  is  whether  interest  should  be  cal- 
culated at  3  per  cent,  or  at  4  per  cent.  I  have 
not  looked  at  the  Judgments  Act,  but  I  think  I  am 
right  in  saying  that  it  provides  that  a  judgment 
debt  shall  bear  interest  at  4  per  cent.  Of  course, 
we  cannot  alter  that.  And  I  think  the  rules  pro- 
vide that  legacies  Bhall  bear  interest  at  4  per  oent." 
(He  does  not  add  that  he  cannot  alter  that.)  "  But  I 
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know  of  nornle  which  applies  in  terms  to  such  a  case 
as  this,  or  even  to  the  making  good  of  breaches  of 
trust.  Having  regard  to  the  rate  of  interest 
which  can  now  be  obtained  on  securities  upon 
which  trustees  may  invest,  it  appears  to  me  that, 
in  a  case  of  this  kind,  even  apart  from  the  view 
taken  by  Kekewich,  J.  in  Re  Goodcnough  (ubi 
sup  ),  that  3  per  cent,  not  4,  ought  to  be  the  rate 
of  interest."  That  is  a  very  strong  expression 
of  opinion  on  the  part  of  the  Master  of  the 
Rolls  delivering  the  judgment  of  the  Court  of 
Appeal,  not  only  that  3  per  oent.  ought  to  be  sub- 
stituted for  4  per  cent,  in  that  class  of  case, 
but  he  intimates  in  tolerably  clear  language,  to  my 
mind,  that  3  per  cent  should  be  substituted  for 
4  per  cent  wherever  the  statute  or  rules  do  not 
interfere  to  prevent  it.  That  seems  to  me  to  be 
founded  on  good  sense  for  this  reason.  Mr. 
Whinney  referred,  as  one  of  his  first  cases, 
to  Gibson  v.  Bott  (ubi  sup.),  which  was  decided 
by  Lord  Eldon  in  1802.  If  4  per  cent, 
was  right  in  1S02,  it  does  not  seem  to  me 
it  can  possibly  be  so  now.  If  it  was  right 
and  fair  between  the  parties  at  that  time  to  charge 
4  per  cent,  it  seems  to  me  it  must  be  right  and 
fair  to  charge  something  less  now.  I  think  that 
might  fairly  be  said  with  regard  to  the  later 
titnts  when  Brown  v.  Gellatly  (ubi  sup.)  was 
decided  in  1807,  for  ever  since  then  the  rate  of 
ioterest  has  fallen  enormously.  Perhaps  it  is  an 
unhappy  moment  to  discuss  a  question  of  that- 
kind,  for  I  cannot  shut  my  eyes  to  the  fact  that 
everyone  in  court  knows  as  well  as  I  do — perhaps 
better — that  during  the  last  twelve  months  a  very 
severe  fall  of  first-class  securities  has  taken  place, 
with  the  result,  as  was  pointed  out  by  Mr. 
Whinney,  that  it  ia  possible  to  purchase  first-class 
securities  now  so  as  to  yield  a  much  greater  rate  of 
interest  than  was  possible  a  little  time  ago.  But 
one  cannot  vary  the  rate  from  day  to  day,  or 
month  to  month,  or  year  to  year  because  trust 
securities  happen  to  go  up  or  down  ;  you  must 
have  some  general  rule,  and  I  venture  to  pay,  what 
no  one  can  doubt,  that  there  has  been  a  great  fall, 
and  that  although  there  may  be  a  temporary  rise, 
the  fall  in  the  rate  of  interest  at  the  present 
moment  has  taken  place,  and  will  in  the  future  be 
maintained.  If  Gibson  v.  Bott  [ubi  tup.)  and 
Brown  v.  Gellatly  (ubi  sup.)  were  rightly  decided, 
that  rate  of  interest  must  be  wrong  now,  and 
some  alteration  should  be  made.  Now,  is  there 
any  such  fair  guide  in  cases  of  this  kind  as  there 
is  with  regard  to  judgments  and  legacies — that 
is  to  say,  any  rule  laid  down  by  any  statute,  or  by 
the  actual  written  rules  of  the  court  found  in  the 
Annual  Practice,  or  by  any  rule  founded  on  deci- 
sions following  one  another  and  constituting  what 
I  may  call  the  unwritten  law  of  the  court  ?  I  do 
not  think  there  is.  The  only  near  approach  to 
recognition  of  a  rule  is  the  passage  which  Mr. 
Whinney  read  to  me  out  of  Wentworth  v.  Went- 
worth  (ubi  sup.)  before  the  Privy  Council  There, 
no  doubt,  Lord  Macnaghten,  who  gave,  not  his 
judgment,  but  the  judgment  of  the  Privy  Council, 
says :  "  It  has  been  the  practice  of  the  court 
.  .  .  to  allow  the  tenant  for  life  ...  a 
sum  equal  to  4  per  cent,  on  such  value."  But  he 
was  not  discussing  this  question  there ;  the  Privy 
Council  were  not  concerned  whether  it  ought  to 
be  3  per  cent.,  4  per  cent,  5  per  cent.,  or  anything 
else ;  all  they  were  discussing  was  what  were  the 
equitable  terms  as  between  a  tenant  for  life  and 
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remainderman,  and  Lord  Macnaghten  mentions 
4  per  cent,  aa  being  what  followed  from  the  judg- 
ments in  Brown  v.  Gellatly  (ubi  tup.)  and  Meyer 
v.  Simonten  (ubi  tup.),  which  he  adopted  for  the 
purpose  of  illustrating  the  principle  with  which 
the  Privy  Council  were  dealing,  and  that  does  not 
seem  to  me  to  be  an  authority  on  the  point  at  all. 
Now,  the  case  I  have  to  deal  with  is  this :  A  testator 
possessed  of  mining  royalties,  which  are  a  wasting 
security  and  a  security  also  realising,  as  they  have 
in  this  case,  very  large  profits,  has  directed  them 
to  be  sold,  but  he  has  given  power  to  his  trustees 
of  postponement;  and  the  trustees  are  to  be 
justified  in  every  case  in  resting  on  their  power 
of  postponement  and  keeping  the  property  in 
specie.  Unfortunately,  he  has  given  no  direc- 
tion as  to  payment  of  the  royalties  until  sale 
to  the  tenant  for  life  or  any  portion  of  them. 
The  result  is  that  the  trustees  are  nnable  by 
their  own  selveB  to  give  him  anything ;  and  in 
consequence  of  that  the  question  has  come  before 
the  court.  It  was  decided  in  Brown  v.  OeUatly 
(ubi sup.)  and  in  many  other  cases  (I  take  Broicn 
-v.  Gellatly,  ubi  tup.,  only  as  an  example)  that  the 
proper  thing  to  do  is  to  value  such  securities  aa 
at  the  time  when  they  ought  to  have  been  con- 
•verted,  if  the  direction  for  conversion  were  peremp- 
tory, immediately  after  the  testator's  death  if  he 
so  said,  or  at  the  expiration  of  a  year  if  he  said 
nothing,  or  probably  some  other  convenient 
time ;  and,  taking  the  value  at  that  time, 
then  to  give  the  tenant  for  life  interest  on  that 
value  in  lieu  of  royalty,  and  that  is  paid  out  of 
the  royalty;  he  takes  such  proportion  of  the 
royalty  as  is  equivalent  to  interest  taken  at  a 
certain  rate.  That  is  what  has  been  called  in 
many  cases  a  "  notional  conversion"— you  do  on 
paper  what  yon  cannot  do  in  fact.  After  all,  it  is 
a  mere  estimate,  because  one  of  the  reasons  for 
not  converting  is  because  yon  cannot  ascertain 
the  real  value.  Tho  market  may  at  the  moment 
be  in  a  bad  state  for  realisation,  or  there  may  be 
a  proper  anticipation  of  alteration  of  the  market 
at  a  future  time ;  but  for  some  reason  it  is  impos- 
sible for  any  careful  man  actually  to  convert. 
Therefore  yon  must  go  through  an  estimating 
process,  which  is  called  a  notional  conversion,  and 
find  out,  as  far  as  you  can.  the  value  of  the 
royalties  for  the  purpose,  and  considering,  of 
course,  what  is  the  length  of  the  lease  ot  the 
colliery,  if  it  depends  upon  a  lease,  and  also  how 
long  it  will  take  to  work  it  out,  if  it  depends  on 
that,  and  bo  forth  ;  but  you  have  to  ascertain  the 
amount  of  the  royalties  as  corpus,  and,  having  got 
that,  you  pay  the  tenant  for  life  some  rate  of 
interest  on  the  vaiue  so  ascertained.  How  are 
yon  to  do  that  ?  How  are  you  to  fix  the  rate 
of  interest?  It  seems  to  me  yon  have  to  do 
what  is  fair  between  the  tenant  for  life  and 
the  remainderman.  The  tenant  for  life  was 
not  intended  to  have  the  whole  royalty,  and 
the  remainderman  was  not  intended  to  have  the 
whole  proceeds  of  sale.  I  have  not  been  able  to 
find  any  case  in  which  any  judge  has  said  how 
he  arrived  at  the  4  per  cent.,  or  any  other  rate, 
or  perhaps  I  ought  not  to  say  "  any  other  rate," 
because  it  has  always  been  4  per  cent;  but  if  there 
had  been  conversion  in  fact,  and  the  money  had 
been  well  invested  in  trust  securities,  it  would 
formerly  have  realised  about  4  per  cent.  Of 
course  it  was  impossible  to  say  in  what  particular 
securities  they  would  have  invested.   A  judge 
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might  have  said,  if  it  were  right  to  condescend  to 
such  details :  "  The  notional  conversion  would 
realise  10,0002.;  invest  50001.  of  that  in  one 
security,  30001.  in  another  security,  and  2000?.  in 
another  security,  with  interest  at  4$  on  one, 
31. 17 1.  Gd.  on  another,  and  so  on  "—and  in  that 
way  work  it  out  and  bring  out  4  per  cent,  or 
something  less.  But  no  judge  has  done 
that.  The  judge  has  struck  an  average  (as  I 
understand  the  cases,  tbey  must  have  done 
that),  and  said :  "  If  you  were  to  invest  that 
sum  in  trust  securities,  you  would  be  fortu- 
nate if  you  got  4  per  cent."  That  is  the  rule. 
Now,  if  that  is  the  principle  on  which  judges 
have  proceeded,  it  seems  to  me  they  ought 
now  to  Bay :  "  You  must  strike  an  average,  and 
you  will  be  as  fortunate  in  getting  3  per  cent, 
nowadays  aa  in  the  past  you  would  have  been  if 
you  got  4  per  cent."  The  only  recent  case  within 
the  principle  of  Brown  r.  Gellatly  (ubi  tup.)  is  t  he 
case  of  Re  Lyneh-Blntte  (ubi  tup.),  before  Mr. 
Justice  Stirling,  and  that  seems  to  me  to  hit  this 
pcint  exactly.  There  the  learned  judge  had  to 
determine  not  only  what  should  b?  given  in  the 
future,  but  what  should  be  allowed  in  the  past. 
It  was  a  matter  entirely  for  his  judicial  discretion, 
and,  it  I  may  say  so,  I  think  he  acted  with  great 
judgment  in  allowing  4  per  cent,  for  the  past. 
But  when  he  comes  to  deal  with  the  future,  he 
takes  a  different  line  entirely,  and  says :  "  From 
this  time  forward  you  will  only  get  3  per  cent., 
because  there  would  be  nothing  beyond  that  it 
these  were  actual  instead  ot  notional  conversion, 
and  yon  had  to  take  the  income  from  actual 
investments  on  that  conversion.  Now,  I  find  here 
that  I  am  not  hampered  by  any  of  the  cases. 
They  seem  to  me  to  point  to  an  alteration  of  the 
old  rule  where  the  statute  or  rules  do  not  prevent 
the  alteration.  So  far  as  I  have  any  authority  at 
all.  subject  to  one  dictum  of  Lord  Macnaghten 
which  I  think  I  have  perfectly  explained,  every- 
thing seems  to  me  to  point  to  3  per  cent,  instead 
of  4  per  cent.  I  should  be  very  glad  if  the  matter 
could  be  discussed  and  some  rule  hud  down ;  but 
the  point  having  come  before  me,  and  it  being  my 
duty  to  decide  it  as  well  as  I  can,  I  think  that,  in 
oases  within  the  rule  which  was  laid  down  in 
Brown  v.  Gellatly  (ubi  tup.),  3  per  cent,  should 
now  take  the  place  of  4  per  cent.  I  eay  nothing 
about  Bpecial  cases,  or  cases  where  4  per  cent,  or 
more  should  be  allowed — eases  where  there  has 
been  something  more  than  innocent  breach  of 
trust,  or  where  trustees  have  acted  wrongly 
for  their  own  benefit.  Cases  of  that  kind 
mast  be  dealt  with  from  an  entirely  different 
point  of  view.  I  am  dealing  with  how  those 
entitled  to  the  corpus  and  those  who  are  entitled 
to  the  income  have  to  be  provided  for,  and  where 
there  are  innocent  parties  all  round,  and  I  have 
to  do  as  well  as  I  can  between  them,  and  I  think 
the  rate  should  be  at  3  per  cent.  only.  I  am 
encouraged  in  that  view  by  knowing,  as  I  do,  and 
as  we  all  do,  that  in  all  large  actuarial  valuations 
at  the  present  day  3  per  cent,  is  taken  aa  the 
proper  rate  of  interest;  and  I  should  not  have 
said  so  quite  so  strongly,  if  it  had  not  been  that 
only  yesterday  I  was  dealing  with  a  very  large 
estate  which  had  been  actuarially  valued  for  the 
purpose  of  division,  and  in  which  all  the  calcula- 
tions were  based  on  that  footing. 

A  further  question  was  then  raised  as  to  the 
application  of  the  surplus  income  of  the  royalties, 


« 

Digitized  by  Google 


March  5,  1904.3 


THE  LAW  TIMES. 


[Vol.  XC— 11 


Chak.  Dir.] 


Re  Woods  ;  Gabbllibi  e.  Woods, 


[Chaw.  Dit. 


and  the  summons  was  amended  to  ask  for  a 
declaration  that  the  surplus  income  of  each  year 
ought  to  be  iu  vested  in  securities  authorised  by 
the  will,  and  that  each  of  the  applicants  was 
-entitled  for  her  life  to  receive  the  income  of  such 


This  came  on  to  be  heard  on  the  19th  Jan. 

Whinney  for  the  plaintiffs. — We  are  entitled  to 
the  income  of  the  invested  surplus  : 
Meyer  v.  Simonten  (ubi  tup.). 

This  result  follows  from  the  decision  in  Went- 
tcorih  v.  Wentworth  (ubi  tup.),  although  not 
■expressly  decided  there.   See  also 

Re  Hill ;  Hill  v.  Hill,  45  L.  T.  Bsp.  126. 

O.  L.  Clare  for  the  testator'B  son. — Meyer  v. 
Simonten  (ubi  tup.)  is  a  different  case.  Went- 
worth v.  Wentworth  (ubi  tup.)  does  not  decide 
this  question,  nor  does  the  result  contended  for 
hj  the  plaintiffs  follow  from  it.  If  their  contention 
prevails,  the  tenants  for  life  must  get  more  than 
they  would  get  if  conversion  bad  actually  taken 
place,  and  a  notional  conversion  is  intended  to 
place  the  parties  in  the  same  position  aa  they 
would  have  been  if  actual  conversion  bad  taken 
place.  Therefore  not  only  the  surplus  royalties 
themselves,  but  also  the  income  to  be  derived 
•from  them,  should  be  invested  as  capital. 

Jan.  19.— Kbkewich,  J.— This  case  was  before 
the  court  last  week  on  the  question  of  whether 
Z\  per  cent,  or  4  per  cent,  should  be  allowed  to  the 
tenant  for  life,  the  case  being  one  of  this  cha- 
racter. The  testator  had  directed  the  realisation 
of  certain  mining  royalties,  but  he  gave  to  his 
trustees  ample  power  of  postponement.  The 
mining  royalties  could  not  conveniently  be 
realised,  and  it  was  admitted  on  all  hands  that 
the  trustees  had  exercised  and  were  exercising 
discreetly  the  powers  of  postponement.  The 
question  then  arose  what  ought  to  be  given  to  the 
tenant  for  life— that  iB  to  say,  to  the  person  entitled 
to  the  actual  income  of  the  proceeds  of  realisa- 
tion when  realisation  ultimately  took  place.  It 
was  admitted  that  there  was  no  question  as  to 
whether  the  case  fell  within  the  well-known 
authorities  of  Brown  v.  Gellatly  (ubi  tup.)  and 
Meyer  v.  Simonten  (ubi  tup.)  as  applied  by 
Wentworth  v.  Wentworth  (ubi  tup.)  to  property 
of  this  character;  but  the  only  question  was 
whether  3  per  cent,  or  4  per  cent,  should  be 
allowed,  ana  I  decided  that  the  tenant  for  life 
was  entitled  to  3  per  cent.  only.  Then  arose  this 
question:  This  is  a  notional  conversion — that  is 
to  say,  the  royalties  are  directed  to  be  valued  as 
at  the  death  of  the  testator,  and,  a  certain  sum 
l>ein£  ascertained  in  that  way,  the  tenant  for  life 
will  receive  interest  at  3  per  cent,  on  the  sum  so 
ascertained,  and  that  will  be  paid  out  of  the 
mining  royalties  received,  leaving  a  large  balance. 
That  balance  must  be  invested,  and  the  accumu- 
lations of  that  balance  will  become  capital  of  the 
testator's  estate.  About  that  there  is  no  ques- 
tion, but  a  question  does  arise  as  to  what  is  to  be 
done  with  the  income  of  the  invested  balance.  It 
is  contended,  on  the  one  hand,  that  that  income 
is  for  the  tenefit  of  those  who  are  entitled  to  the 
residuary  estate  itself,  and,  on  the  other  hand, 
that  it  is  income  of  the  testator's  estate  and  is 
therefore  payable  to  the  tenant  for  life.  It  is 
somewhat  strange  that  the  point  has  never  been 
decided  neatly  and  cleanly.  Now,  in  the  firet 


place  I  have  to  consider  whether  there  is  any  dis- 
tinotion  between  a  case  where  the  testator  has 
directed  conversion  and  a  case  where,  the  testator 
having  been  silent  on  the  point,  but  having 
settled  a  wasting  seourity,  that  security  must, 
according  to  the  rule  in  Howe  v.  Lord  Dartmouth 
(7  Ves  137).  be  realised  and  converted.   I  think 
there  can  be  no  logical  distinction  between  the  two. 
In  this  case  the  testator  settled  mining  royalties, 
and  they  must  be  realised  according  to  the  rule 
in  Howe  v.  Lord  Dartmouth  (ubi  tup.)  unless  the 
testator  has  expressly  directed  that  they  are 
not  to  be  realised.   It  is,  of  course,  quite  compe- 
tent to  a  testator  either  to  leave  the  court  to  act 
under  the  decision  in  Howe  v.  Lord  Dartmouth 
(ubi  eup.)  or  to  direct  a  conversion  himself.  But, 
whatever  is  done,  it  comes  round  to  this.   If  you 
have  property  which  ought  to  be  converted,  hut 
which,  for  reasons  which  oonvince  everybody  and 
which  are  for  the  benefit  of  the  estate,  you  think 
ought  not  to  be  converted  immediately,  then, 
according  to  Wentworth  v.  Wentworth  (ubi  tup.), 
the  tenant  for  life  must  have  a  fair  equivalent, 
and  that  iB  done  by  valuing  the  estate  and  giving 
the  tenant  for  life  interest  at  a  certain  rate  upon 
that  valuation.   Now,  is  that  intended  to  be  the 
whole  of  the  benefit  which  the  tenant  for  life  is 
entitled  to  receive  ?  If  there  is  actual  conversion, 
then  the  tenant  for  life  is  entitled  to  receive  the 
income  from  the  whole.  But  if  there  is  postpone- 
ment, is  there  not  in  substance  a  conversion  from 
year  to  year  P  Is  not  that  balance  of  the  mining 
royalties  which  the  tenant  for  life  does  not  receive 
really  a  realisation  from  year  to  year  of  a  part  of 
the  estate  P   Is  not  that  balance  received  oj  the 
trustees  from  year  to  year  a  part  of  the  capital 
of  the  estate  P  And,  if  that  is  so,  ought  it  not  to  be 
treated  as  capital  and  to  be  invested,  and  in  logic 
ought  not  the  tenant  for  life  to  have  the  income 
of  that  ?  But  this  question  mast  be  considered,  not 
only  upon  logical  principle,  but  upon  the  authori- 
ties, and  they,  I  think,  seem  to  be  in  favour  of  the 
tenant  for  life's  getting  that  advantage.  Brown  v. 
Gellatly  (ubi  tup.)  was  expressly  decided  upon 
the  authority  of  Meyer  v.  Simonten  (ubi  tup.), 
and  in  Meyer  v.  Simonten  (ubi  tup.)  the  tenant  for 
life  did  get  interest  on  the  invested  surplus— that 
is  to  say,  that  part  of  the  rents  which  were  not 
received  by  him  as  income  but  was  invested.  In 
Wentworth  v.  Wentworth  (ubi  tup.)  I  think  the 
same  result  follows,  although  the  order  of  the 
Privy  Council  as  set  out  does  not  give  a  direction 
to  that  effect   The  will  there  is  stated  in  the 
judgment  of  the  Privy  Council,  delivered  by  Lord 
Macnaghten,  at  the  beginning  of  the  judgment. 
The  will  contained  an  elaborate  settlement  of  the 
property.   The  testator  directed  accumulation 
for  twenty-one  years,  and  that  accumulation 
stood.   The  question  then  arose  as  to  what  hap- 
pened after  the  termination  of  the  twenty-one 
years,  and  their  Lordships  held  that,  as  regards 
that,  there  must  be  what  is  called  a  notional 
conversion  in  order  to  find  out  what  was  a  fair 
equivalent  to  be  paid  to  the  tenant  for  life,  and 
they  directed  the  balance  to  be  treated  as  part  of 
the  testator's  residuary  estate,  and  to  be  accumu- 
lated and  invested  accordingly.   Their  Lordships 
did  not  construe  the  rest  of  the  will ;  tbey  decided 
only  the  one  question  and  they  left  the  administra- 
tion of  that  residue  to  the  persons  to  whom  accord- 
ing to  law  it  was  intrusted,  as  is  set  out  in  their 


judgment.    According  to  that  decision,  if  the 
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tenant  for  life  was  entitled  to  the  income  of  the 
residuary  estate,  he  would  have  the  income  of  the 
invested  balance.  Tbeir  Lordships  only  said  that 
it  was  to  go  into  residue,  bat  it  follows  that  those 
who  were  to  take  the  income  of  the  residue  would 
bike  the  income  of  the  invested  balance  which 
was  to  go  into  the  residue.  It  was  not  necessary 
to  give  directions  for  that.  There  is  nothing, 
therefore,  in  that  judgment  inconsistent  with  the 
contention  that,  if  there  were  a  tenant  for  life  of 
the  residue,  he  would  be  entitled  to  the  income  of 
the  invested  surplus.  I  think,  therefore,  that 
authority  and  principle  coalesce,  and  that  these 
tenant*  for  life  are  entitled  to  the  income  of  the 
invested  surplus. 

Solicitors:  Markby,  Stewart,  and  Co. ;  Stibbard, 
Gibson,  and  Co.,  for  Oibton,  Pijbut,  and  Pybus, 
Newcastle-upon-Tyne. 


Wednesday,  Jan.  13. 

(Before  Eadt,  J.) 

Be  Kurtz  (deceased);  Emerson  v. 
Henderson,  (a) 

Practice  —  Administration — Common  order  for 
administration  against  executor  —  Subsequent 
action  by  sam«  plaintiff  charging  wilful  default 
and  fraud — No  evidence  of  fresh  information 
acquired  since  date  of  common  order— Leave  of 
the  court. 

A  plaintiff  who  has  obtained  a  common  order  for 
administration  of  an  estate  against  the  executor 
may  obtain  the  leave  of  the  court  to  bring  a  fresh 
action  charging  (inter  alia)  wilful  default  against 
the  executor  without  proving  that  he  did  not 
acquire  the  information  on  which  he  founds  his 
fresh  action  in  time  to  utilise  it  in  the  former 
proceeding  in  which  he  obtained  the  common 
order  for  administration,  proof  of  ichith  was 
required  in  the  case  of  Laming  v.  Gee  (40  L.  T. 
Rep.  33;  10  Ch.  Div.  715),  on  the  plaintiff, 
who  was  an  undischarged  bankrupt,  giving 
security  to  the  satisfaction  of  the  master  for  the 
executor's  costs  of  the  fresh  action. 

Alexander  H.  Kurtz,  the  testator  in  the 
proceedings,  died  on  the  3rd  July  1902,  leaving 
the  defendant  Henry  Wren  Henderson  his  sole 
executor,  who  proved  his  will  on  the  1st  April 

1903. 

The  testator,  who  was  in  bad  health,  was  at  the 
date  of  bis  death,  and  had  been  for  two  years  prior 
thereto,  living  with  Edward  Watts  and  Mary 
Elizabeth  Watts,  the  latter  of  whom  claimed  that 
the  testator  was  indebted  to  her  for  money 
advanced  to  him,  and  also  that  she  was  entitled 
to  certain  articles  of  furniture  given  her  by  the 
testator  in  his  lifetime. 

The  defendant  Henry  W.  Henderson  also 
claimed  to  be  a  creditor  of  the  testator  for  money 
due  to  him  on  mortgage  of  the  testator's  furni- 
ture. 

On  the  6th  July  1903  a  deed  of  compromise 
was  made  between  Mary  Elizabeth  Watts,  Edward 
Watts,  and  Henry  W.  Henderson  whereby  their 
claims  were  settled  and  certain  articles  of  furni- 
ture, the  property  of  the  deceased,  divided  among 
them. 

On  the  10th  July  1903  the  plaintiff  Horace 
Emerson,  who  claimed  to  be  a  creditor  of  the 

<«)  Reported  by  J.  TsterxAM,  Ewj.,  BarrisUr-tt-Uw. 


estate  of  the  testator,  took  out  an  originating 
summons  against  Henry  W.  Henderson,  as  the 
executor  of  the  testator,  for  the  administration  of 
bis  estate,  and  obtained  a  common  order  for 
administration  of  the  estate  on  the  10th  Aug. 
1903. 

On  the  29tb  Sept.  19i>3  the  plaintiff  Horace 
Emerson  on  behalf  of  himself  and  other  creditors 
of  the  testator  commenced  an  action  by  writ 
against  Henry  W.  Henderson.  Edward  Watts, 
and  Mary  Elizabeth  Watts,  claiming  (1)  adminis- 
tration of  the  testator's  real  and  personal  estate  ; 
(2)  that  an  account  might  be  taken  against  the 
executor  on  the  footing  of  wilful  default ;  (3)  that 
the  deed  of  compromise  might  bs  set  aside  as 
fraudulent  and  void;  (4j  an  injunction  to  restrain 
the  defendants  from  dealing  with  any  of  the 
chattels  mentioned  in  the  deed;  (/>)  a  receiver -r 
and  (6)  costs. 

This  was  a  summons  taken  out  by  the  plain- 
tiff Horace  Emerson  against  the  defendant 
Henry  W.  Henderson  on  the  10th  Nov.  1905 
asking  for  tho  leave  of  the  court  to  bring  the 
fresh  action. 

Eee,  K.C.  M.P..  and  E.  P.  Hewitt  for  the 
summons.— The  plaintiff  desires  to  bring  the 
fresh  action  to  charge  the  defendant  executor 
with  wilful  default,  and  to  have  the  deed  of  com- 
promise entered  into  by  him  with  the  other 
defendants  set  aside  as  fraudulent  and  void. 

Booms  for  the  defendant  Henry  W.  Henderson. 
—The  plaintiff  has  already  obtained  a  common 
order  for  administration  against  the  defendant 
executor,  and  in  such  a  case  the  court  will  not 
give  him  leave  to  bring  a  fresh  action  against  the 
defendant  executor  charging  him  with  wilful 
default,  unless  the  plaintiff  proves  that  be  did  not 
become  aware  of  the  facts  on  which  he  founds 
his  fresh  action  in  time  to  utilise  them  in  hie 
former  proceeding : 

Laming  v.  Gee,  40  L.  T.  Bap.  33 ;  10  Cb.  Div.  715. 

Besides,  the  plaintiff  is  an  undischarged  bank, 
rupt. 

Eadt,  J. — Will  the  plaintiff  give  security  to 
the  satisfaction  of  the  master  to  cover  the  defen- 
dant executor's  costs  of  the  fresh  action  ? 

Eve,  K.C— Yes. 

Eadt,  J.— On  che  plaintiff's  giving  security  to 
the  satisfaction  of  the  master  to  cover  tho  defen- 
dant executor's  costs  of  the  fresh  action,  I  give 
him  leave  to  proceed  with  it. 

Solicitors :  Gregory  and  Co. ;  Champion  uud 
Henderson.  

KING'S  BENCH  DIVISION. 

Tuesday,  Dec.  15,  1903. 

(Before  Lord  Alvrrstone.  C.J..  Lawrancr  and 
Kennedy,  JJ.) 

Horan  (app.)  v.  Hathoe  (resp.).  (a) 

Inland  revenue— Licence  for  "  male  servants  "— 
Apprentice— Necessity  of  licence  for  apprentice 
os  fur  "male  servant"  —  Revenue  Act  18»jf> 
(32  &■  33  Vict.  c.  14),  as.  IS,  19,  subs.  3. 

An  apprentice,  wlu>  is  serving  a  master  under  a 
contract  of  apprenticeship  by  which  the  appren- 
tice is  to  serve  the  manter  as  such  apprentice  for 

(a)  Reported  by  W.  W.  <-.»n,  Rio,.,  Burtsur-At-Ltw. 
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*a  specified  Urm  of  years  and  the  matter  is  to 
teach  and  instruct  the  apprentice,  is  not  a  "  male 
servant"  vrithin  the  meaning  of  sect.  19,  sub- 
sect.  3,  of  the  Revenue  Act  18o9,  and  the  master 
is  not  required  under  sect.  IS  of  that  Act  to  take 
out  a  licence  for  such  apprentice  as  for  a  male 
servant. 

Cask  stated  by  justices  of  the  peace  for  the  petty 
.sessional  division  of  Newmarket,  in  the  county  of 
Suffolk,  upon  a  prosecution  for  the  recovery  of  a 
penalty  of  201.  for  employing  eight  male  servants 
with  licences  for  seven  only. 

An  information  was  preferred  on  the  27  th  Feb. 
1903  by  Edward  Horan  (the  appellant),  an  officer 
of  Inland  Revenue,  who  prosecuted  by  order  of 
the  Commissioners  of  Inland  Revenue,  under 
32  tc  33  Vict,  c  14  (the  Revenue  Act  18<i9),  against 
Alfred  Hay  hoe  (the  respondent),  of  Newmarket,  for 
that  be  the  respondent,  on  the  22nd  Jan.  1903,  at 
Jiewmarket,  did  employ  eight  male  servants,  for 
the  employing  of  each  of  whom  a  licence  was 
required  by  the  statute  in  that  behalf,  and  being 
a  greater  number  of  male  servants  than  he  was 
authorised  to  employ  by  any  licence  or  licences 
granted  under  the  statute,  the  respondent  being 
then  and  there  authorised  by  a  licence  or  licences 
under  the  statute  to  employ  seven  male  servants 
■only,  contrary  to  the  form  of  the  statute,  whereby 
the  respondent  had  for  such  offence  forfeited  the 
«um  of  201. 

The  information  was  heard  by  the  justices  in 
petty  sessions  on  the  10th  March  1903,  and  upon 
such  hearing  they  dismissed  the  information  with 
•costs  against  the  appellant. 

At  the  hearing  before  the  justices  no  witnesses 
were  called  on  behalf  of  the  appellant  or  respon- 
dent, but  the  case  was  argued  upon  admissions 
signed  by  the  solicitors  of  the  parties. 

The  admissions  were  as  follows :  That  of  the 
eight  persons  described  in  the  information  and 
summons  the  Beven  persons  first  named  (that  is, 
all  except  Thomas  Baldwin)  were  employed  aB 
stablemen,  and  that  a  male  servant's  licence  was 
required  in  respect  of  each  of  them.  That  licences 
for  seven  male  servants  bad  during  the  present 
year  and  previously  to  the  date  of  the  information 
been  obtained  by  the  defendant  and  were  applic- 
able to  these  seven  servants.  That  Thomas 
Baldwin  was  bound  to  the  defendant  for  a  period 
of  seven  years  under  a  contract  dated  the  25th 
May  1897,  of  which  a  copy  was  annexed  to  and 
formed  part  of  this  case.  That  Thomas  Baldwin 
was  employed  for  the  greater  portion  of  each  day 
in  the  performance  of  duties  which  would,  if  be 
were  merely  engaged  otherwise  than  under  the 
contract  before  mentioned,  render  a  licence  neces- 
sary for  him  as  a  male  servant.  That  the  terms 
j>nd  covenants  of  the  contract  had  since  the 
25tb  May  1897  been  faithfully  and  honestly 
carried  out  and  fulfilled  by  the  parties  thereto 
respectively.  That  the  defendant  was  tbe  employer 
of  all  the  persons  above  mentioned. 

•On  behalf  of  the  appellant  it  was  contended  : 
<1)  That  the  contract,  dated  the  26th  May  1897, 
had  for  its  main  and  primary,  if  not  for  its  sole, 
object  the  hiring  and  service  of  Thomas  Baldwin 
the  younger  therein  mentioned,  and  not  his 
teaching,  and,  consequently,  that  Thomas  Baldwin 
was  a  male  servant  within  the  meaning  of  the 
statute  and  not  an  apprentice.  (2)  That  even  if 
the  contract  was  an  indenture  of  apprenticeship, 


[K.B.  Dtv. 


Thomas  Baldwin  the  younger  was  a  male  servant 
within  the  meaning  of  the  statute. 

On  behalf  of  the  respondent  it  was  contended 
that  the  contract  was  an  indenture  of  apprentice- 
ship, and  that  Thomas  Baldwin  the  younger  was 
an  apprentice,  and  was  not  a  male  servant  within 
the  meaning  of  the  statute. 

Tbe  justices  found  as  a  fact  that  the  contract 
was  one  of  apprenticeship,  and  they  were  of 
opinion  that  Thomas  Baldwin  the  younger  was 
not  a  servant  within  the  meaning  of  the  statute, 
but  an  apprentice,  and  that  the  contention  of  tbe 
respondent  was  correct,  and  they  accordingly 
dismissed  the  information. 

Tbe  question  for  the  opinion  of  the  court  was 
whether  upon  tbe  above  facts  the  justices  came 
to  a  correct  determination  in  point  of  law,  and,  if 
not,  what  should  be  done  in  the  premises. 

The  indenture  was  made  on  the  25th  May  1897 
between  Thomas  Baldwin  the  younger,  son  of 
Thomas  Baldwin  the  elder,  cabinetmaker  (therein 
designated  as  the  said  apprentice),  of  tbe  first 
part,  Thomas  Baldwin  the  elder  (therein  desig- 
nated as  the  said  father)  of  the  second  part,  and 
Alfred  Hayhoe,  of  Newmarket,  trainer  of  horses 
(therein  designated  as  the  said  master),  of  the 
third  part,  and  witnessed  that 

In  consideration  of  the  oovenants,  agreements,  and 
things  herein  contained  ha  the  said  apprentice  doth 
with  the  ooneent  of  tbe  laid  father  (testified  by  bia 
executing  these  presents)  hereby  pot,  place,  and  bind 
himself  apprentice  to  the  aaid  master  to  serve  him  from 
the  twenty  fifth  day  of  May,  one  thousand  eight  hundred 
and  ninety-ieven,  for  and  during  the  term  of  seven  years 
from  thence  next  ensuing  and  fully  to  ba  completed  and 
ended,  daring  all  which  time  he  tbe  said  spprentioe  will 
faithfully,  diligently,  and  honestly  serve  Mm  tbe  aaid 
roaster  and  obey  and  perform  all  his  lawful  command  a 
whenever  and  wherever  required  to  be  performed  and 
observe  all  reasonable  regulations  which  tbe  said  master 
may  from  time  to  time  deem  necessary  for  the  proper 
di«oipline  of  hie  business  and  establishment  so  far  as 
such  regulations  relate  to  apprentice*.  And  will  not 
absent  himself  from  the  servioes  of  the  said  master  with- 
out hi*  leave  nor  divulge  any  of  the  secrets  of  the  said 
manter  connected  with  his  business  or  otherwise,  bat  will 
kuop  and  preserve  the  same.  And  will  not  undoly  or 
negligently  spend  or  waste  any  of  tbe  moneys,  effects, 
goods,  or  chattels  of  the  said  master  which  shall 
at  any  time  be  intrusted  or  placed  in  his  hands  or 
custotiy  cither  by  tbe  said  muter  or  by  any  other 
person  or  persons  on  his  account  during  tne  said  term. 
And  will  well  and  truly  from  time  to  time  account  for, 
deliver,  or  pay  to  the  said  master,  his  exeou'ors,  adminis- 
trators, or  assigns,  all  suoh  moneys  and  other  things  as 
ihe  said  apprentice  shall  receive,  have,  or  be  intrusted 
with,  or  which  shall  come  to  his  hands  or  po«  session  for 
or  on  aoconnt  of  the  said  master,  or  for  or  on  account  of 
the  services  of  or  work  done  by  tbe  said  spprentioe 
during  tbe  said  term.  And  also  will  in  all  matters  aud 
things  whatsoever  during  the  said  term  demean  and 
bahnvo  himaelf  as  a  good,  true,  and  faithful  apprentice 
oo^ht  to  do.  And  the  said  master  doth  hereby  covenant 
with  the  said  father  in  manner  following— that  is  to  say, 
that  he  the  said  master  will  at  the  request  of  the  said 
apprentice  and  with  suoh  consent  as  aforesaid  take  and 
reo«ive  tbe  said  apprentice  for  and  during  the  said 
teim  of  seven  years  to  be  computed  from  the  said 
twenty -fifth  day  of  Msy,  one  thousand  eight  hundred  and 
ninety-seven.  And  also  will  during  tbe  said  term  (pro- 
vided always  that  and  only  so  long  as  the  said  appren- 
tice performs  and  observes  all  the  promises,  matters,  and 
things  hereinbefore  contained  to  be  performed  and 
observed  on  his  part)  to  the  best  of  his  power,  kuow- 
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ledge,  and  ability  teach  and  inatruot  the  said  appren- 
tice io  the  arts  of  a  training  groom  which  he  useth  and 
of  riding  an  couneated  therewith  and  find  and  provide 
for  him  the  said  apprentice  good,  proper,  and  sufficient 
meat,  drink,  and  lodging.  And  also  will  (■abject  to 
the  same  proviso)  find  and  provide  the  amid  apprentice 
proper  and  sufficient  clothing  aa  and  by  way  of  wages 
during  the  first  and  second  year  of  the  eaid  term,  and 
will  pay  to  the  aaid  apprentice  aa  and  by  way  of  wagea 
daring  the  remainder  of  the  aaid  term  after  the  rates 
following  that  is  to  say,  the  sum  of  eight  ponndH  during 
the  third  year  thereof,  the  1001  of  ton  pounds  during  the 
fourth  year  thereof,  the  mm  of  twelve  poonda  during 
the  fifth  year  thereof, the  ram  of  fourteen  pounds  during 
the  sixth  year  thereof,  and  the  sum  of  fourteen  pounds 
■luring  the  last  year  thereof.  And  also  will  pay  or  allow 
to  the  aaid  apprentice  one  half  of  any  moneys  which  shall 
bo  received  by  the  aaid  master  for  fees  earned  by 
the  riding  of  the  aaid  apprentice  in  raoea  or  trials 
after  deducting  a  proportionate  sharo  of  the  ex- 
penses (if  any)  that  may  be  incurred  in  oolleoting  the 
same.    .   .  ." 

And  then  there  were  oertain  covenants  by  the 
father. 

The  Revenue  Act  1869  (32  A  33  Vict.  0. 14)  pro- 
vides : 

Sect.  18.  On  and  after  the  first  day  of  January  1870 
there  shall  be  granted,  charged,  levied,  and  paid,  for  the 
use  of  Her  Majesty,  her  heirs  and  sueooaaors,  in  and 
throughout  Great  Britain,  nnder  and  subject  to  the  pro- 
visions and  regulations  in  this  Act  contained,  the  fol- 
lowing duties— that  is  to  say :  For  every  male  servant 
15«.  .  .  .  And  auoh  duties  respectively  shall  be  paid 
annually  upon  lioenoes  to  be  taken  oat  under  the  pro- 
vi&ione  of  this  Act  by  the  person  who  shall  employ  the 
servant.    .    .  . 

Sect.  19,  sub-aeot.  3.  The  term  "male  servant " 
means  and  includes  any  male  servant  employed  either 
wholly  or  partially  in  any  of  the  following  capacities 
— that  is  to  say :  Matin  d'hi'ittl,  house  steward,  master 
of  the  horse,  groom  of  the  chambers,  valet  de  chambre, 
butler,  nnder-butler,  olerk  of  the  kitoben,  confectioner, 
000k,  bouae  porter,  footman,  page,  waiter,  coachman, 
groom,  postilion,  stable  boy  or  helper  in  the  stables, 
gardener,  undar-gardener,  park-keeper,  gamekeeper, 
under  gamekeeper,  huntsman  and  whipper-in,  or  in  any 
capacity  involving  the  duties  of  any  of  the  above  descrip- 
tions of  servants,  by  whatever  style  the  person  acting  in 
Buch  capacity  may  be  callod. 

Sir  Edward  Carton  (S.-G.)  (Rowlatt  with  him) 
for  the  appellant.— The  only  difference  between 
the  seven  persons  employed  aa  stablemen  and 
Baldwin  is  that  there  was  this  oontract  in 
Baldwin's  case  and  not  in  the  case  of  the  others. 
They  were  all  equally  performing  the  duties  of 
stablemen,  and  therefore  we  have  it  that  Baldwin 
was  performing  the  duties  of  stableman,  anB  the 
submission  for  the  Crown  is  that  under  the  Ant, 
aa  he  was  performing  the  duties  of  stableman,  he 
was  a  stableman,  and  a  male  servant  within  the 
definition  in  the  Act.  The  Act  does  not  refer  to 
apprentices  at  all,  but  defines  "male  servant." 
At  the  very  commencement  of  this  apprentice- 
ship contract  it  is  said  that  this  person  shall 
faithfully  serve  the  master  in  those  capacities. 
What  difference  can  it  make  as  regards  this  Act 
that,  in  addition  to  serving  him,  he  is  an  appren- 
tice ?  If  he  serves  him  as  an  apprentice  be  is 
none  the  less  serving  him,  and  he  is  doing  the 
work  of  a  servant  and  receiving  wages  a«  such, 
although,  no  doubt,  he  may  have  become  that 
servant  for  the  purpose  of  learning  his  business, 
and  although  the  master  may  have  undertaken 
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to  teach  him  that  particular  business.  [Lord 
Al VBB8TO n E,  C.J. — The  doubt  in  my  mind  is 
that  apprenticeships  have  been  known  for  many 
hundreds  of  years,  and  I  suppose  there  are- 
stamps  on  apprenticeship  deeds,  and  one  wonders- 
why  the  word  "apprentice  "  was  not  used  as  well 
as  "  servant"  if  the  legislature  meant  to  include- 
apprentices.]  It  was  unnecessary  to  do  so, 
because"  servant  "includes  apprentice.  Inbooks 
on  master  and  servant,  servants  are  treated  in 
that  class  with  apprentices.  Thus  in  Blackstone's 
Commentaries  (chapter  on  Master  and  Servant)  it 
is  said :  "  Another  species  of  servants  are  called 
apprentices  (from  apprendre,  to  learn),  and  are 
usually  bound  for  a  term  of  years  ...  to 
serve  their  master,  and  be  maintained  and 
instructed  by  them."  This  person  is  therefore  a- 
servant,  and  the  case  is  covered  by  the  Act.  It 
was  contended  that  in  a  previous  Act  (1C  &  17 
Vict  c.  90)  apprentices  were  for  the  first  time 
omitted,  but,  if  we  trace  through  the  previous 
Acts  in  which  they  were  mentioned,  those  Acts 
show  that  apprentices  were  servants  within  the 
meaning  of  the  prior  Acts,  and  they  were  specially 
mentioned  to  avoid  coming  under  an  exemption 
which  is  to  be  found  in  all  the  previous  Acts  for 
servants  in  trades  or  callings  by  which  the  master 
got  his  living ;  and  when  that  general  exemption, 
was  dropped  it  became  unnecessary  to  put  in  the 
exception  03  regards  the  apprentices,  and  that  is 
how  they  came  to  be  left  out  subsequently. 
When  the  exception  was  removed,  the  Legislature 
no  longer  put  in  the  word  "  apprentice '  as  well 
as  "  servant."  The  first  Act  dealing  with  this 
matter  is  17  Geo.  3,  c.  39,  and  sect.  1  of  that  Act 
imposes  a  duty  in  respect  of  servants  generally, 
and  sect.  2  provides  certain  exemptions  in 
respect  of  oertain  servants.  Sect.  4  refers  to 
apprentices,  and  says  that  apprentices  are  not  to 
be  exempt  as  such  from  the  tax  on  servants, 
except  apprentices  imposed  upon  masters  by 
magistrates.  That  Act  shows  that  the  word 
"servant"  was  used  in  the  broadest  sense  a* 
including  apprentices.  Then  the  next  Acts  in 
order  are  19  Geo.  3,  c.  31;  21  Geo.  3,  c.  31; 
25  Geo.  3,  0.  43 ;  38  Geo.  3,  c.  41 ;  42  Geo.  3,  0  37  ; 
43  Geo.  3,  c.  161 ;  16  &  17  Vict.  c.  90  (in  which 
the  term  "apprentices"  was  for  the  first  time- 
omitted),  and  the  present  Act,  32  &  33  Vict.  c.  14, 
These  Acts  all  show  that  "servant"  includes 
apprentices. 

Scott  Fox,  K.C.  (T.  F.  Hobson  with  him)  for  the 
respondent. — If  the  contention  for  the  Crown  is 
right,  why  was  the  word  "  servant "  put  in  if  it  was 
intended  to  have  no  meaning  beyond  that  of  the 
word  "person" P  The  old  Acts,  which  have  been 
referred  .to,  taxed  all  sorts  of  persons,  but  gene- 
rally excluded  traders.  The  scope  of  the  recent 
legislation  is  to  tax  merely  servants  who  are 
employed,  so  to  speak,  as  appendages  of  a  house- 
hold or  establishment,  while  the  former  Acts 
included  a  number  of  servants  as  well  as  servants 
of  this  class.  By  the  word  " servant'*  it  wa8 
intended  to  distinguish  the  status  of  the  person, 
and  the  present  Act  imposes  a  tax  merely  on 
servants  and  not  a  tax  upon  apprentices.  To 
bring  the  case  within  the  Act,  two  qualifications 
are  necessary.  First,  the  man  must  be  a  servant; 
and,  secondly,  he  must  perform  the  duties  which 
are  enumerated  or  similar  duties,  by  whatever 
name  he  may  be  called.  In  the  earlier  Act  of 
1853  the  word  **  person  "  is  distinguished  from 
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the  word  "  servant "  in  ached.  0,  and  when  the 
Act  means  to  include  apprentices  it  uses  the 
word  "  person."  Here  the  justices  have  found  in 
fact  that  this  was  a  contract  of  apprenticeship, 
and  the  main  object  of  such  a  contract  is  to 
receive  instruction.  This  finding  is  most  im- 
portent,  having  regard  to  the  contentions  for  the 
Crown  before  the  justices.  The  criterion  pnt 
forward  by  the  Crown  was  whether  this  was 
l«nui  fide  for  the  purpose  of  teaching  ;ind  learning 
or  merely  for  the  purpose  of  getting  a  stableman, 
and  upon  that  question  of  fact  the  justices  found 
in  the  respondent  s  favour.  The  meaning  of  the 
word  "servant"  in  this  Act  is  the  ordinary 
meaning  according  to  the  use  of  the  word  in  the 
English  language — that  is,  a  person  whose  busi- 
ness it  is  to  serve,  and  towards  whom  the  master 
has  no  business  of  teaching.  Upon  all  the 
earlier  Acts  it  was  perfectly  clear  whether  appren- 
tices were  intended  to  be  taxed,  and  no  doubtful 
question  was  left  as  to  whether  an  apprentice 
who  also  did  some  service  for  the  purpose  of 
learning  his  trade  was  a  servant  within  the 
meaning  of  the  Taxing  Act.  There  are  two  things 
which  have  to  be  determined — tbe  nature  of  the 
duties  to  be  performed,  and  the  nature  of  the 
relationship  to  the  master.  In  both  respecte  the 
boy  in  question  was  an  apprentice,  and  if  there 
be  any  doubt,  as  this  is  a  taxing  Act,  it  ought  to 
be  in  favour  of  the  respondeat. 

Lord  Alverstonb,  C.J. — This  case  is  not,  in 
my  opinion,  sufficient  to  bring  the  particular 
employ  in  question  within  the  Taxing  Act.  It  is, 
I  think,  a  wholesome  principle,  which  has  often 
been  recognised,  that  Taxing  Acts  must  be  dis- 
tinct and  fairly  reasonably  clear  as  to  what  are 
intended  to  be  taxed  before  such  things  can  be 
taxed.  The  general  impression  produced  upon 
my  mind  by  the  earlier  statutes  which  have  been 
referred  to  is  that  the  Legislature  did  think 
it  necessary  to  insert  provisions  to  bring  appren- 
tices within  an  enumeration  of  servants  practically 
identical  with  the  enumeration  of  servants  in  this 
Act.  For  example,  to  cite  an  instance,  one  of  tbe 
Acts  says :  "  The  aforesaid  duties  shall  extend  to 
apprentices  other  than  apprentices  who  were  com- 
puluorily  forced  upon  the  masters."  Therefore, 
as  far  as  the  earlier  legislation  helps  us  at  all — 
and  I  do  not  think  it  helpB  us  very  much- 
it  does  not  assist  tbe  contention  of  the  Soli- 
citor-General for  the  Crown.  If  we  look  at  tbe 
statute  of  1G  &  17  Vict.  c.  90  (the  Land  Tax 
Redemption  (Investment)  Act  1863),  which  is  for 
this  purpose  practically  th9  same  as  32  Si  33  Vict, 
c.  14, 1  think  there  was  a  reason  for  using  the 
word  "  servant,"  and  that  under  ordinary  circum- 
stances the  person  to  be  taxed  was  to  have  the 
relation  of  servant  to  tbe  master.  That,  however, 
is  not  conclusive,  because,  as  the  Solicitor- 
General  has  properly  pointed  out,  though  the 
person  may  be  called  by  another  name,  yet  if  he 
does  wholly  or  partially  perform  those  duties  he 
may  still  come  within  the  word  "  servant,"  That 
leads  me  to  the  final  point  as  to  what  this  con- 
tract was.  The  contract  is  not  one  which  is 
necessary  for  tbe  mere  hiring  of  a  groom,  and 
.iltbough,  as  the  Solicitor- General  said,  it  was  in 
theinterestof  the  master,  bo  that  the  boy  might  not 
go  away  if  he  became  a  good  rider,  there  is  quite 
as  much  to  be  said  on  tbe  other  side,  that  it  was 
in  tbe  interest  of  the  servant  so  that  he  might  be 
kept  a  sufficient  time  to  enable  him  to  learn  his 


work  properly,  if  be  turned  out  to  be  slow  to  learn 
or  not  industrious,  or  not  the  most  praiseworthy 
apprentice  in  the  world.  I  think  the  way  in  which 
the  magistrates  have  put  the  matter  is  right,  that 
they  regard  this  contract  as  a  contract  of  appren- 
ticeship, meaning  that  the  real  object  of  the  con- 
tract was  that  the  boy  should  be  taught  to  be  a 
riding  groom,  and  not  merely  to  be  a  stable  boy, 
and  to  be  employed  for  seven  years  as  a  stable 
boy.  That  being  so,  I  think  the  decision  is  right,, 
and  that  the  words  of  this  Taxing  Act  are  not 
sufficient  to  bring  a  boy  employed  under  this* 
agreement  within  the  charging  section  simply 
because  in  the  ordinary  course  of  his  training  he 
does  what  he  must  do  in  order  to  learn  his  busi- 
ness— namely,  perform  tbe  duties  of  a  groom  for  a 
considerable  part  of  the  day.  I  therefore  think 
the  appeal  ought  not  to  be  allowed. 

Lawrance,  J. — I  agree. 

Kennedy,  J. — It  seems  to  me  that,  on  the 
whole,  in  construing  thiB  Taxing  Act  tbe  contract 
of  apprenticeship  may  not  improperly  be  relied 
upon  as  supporting  the  decision  of  the  magis- 
trates. To  bring  a  case  within  the  statute  we 
have  to  find  a  person  who  is  a  male,  who  is  doing 
certain  classes  of  work,  and  who  is  certainly  doing 
tbat  work  as  a  servant  to  a  master.  Supposing 
one  were  to  ask  that  question  of  an  apprentice,  he 
would  say :  "  I  am  not  a  servant ;  i  am  an  ap- 
prentice.' He  would  not  mean  that  as  an  appren- 
tice he  might  not  be  doing  this  class  of  work 
to  some  extent,  but  he  would  mean  that  his  rela- 
tionship to  his  employer  is  one,  not  of  service,  but- 
of  apprenticeship,  carrying  with  it  special  inci- 
dents and  as  a  particular  and  distinctive  incident 
that  of  being  entitled  to  education  as  well  asto- 
nurture  or  wages  which  a  master  pays  his  servant. 
Unless  the  Act  makes  it  clear  that  it  not  merely 
includes  a  male  person  who  is  employed  in  these 
capacities,  but  also  inoludes  a  person  who  is  an 
apprentice  as  distinguished  from  a  servant  by 
the  nature  of  the  contract  between  him  and  the 
master,  I  think  it  fails  to  include  persons  in  the 
position  of  this  young  man  in  this  case. 

Appeal  dit  muted. 

Solicitor  for  the  appellant,  The  Solicitor  of 
Inland  Revenue. 

Solicitors  for  the  respondent,  Rtuton,  Clark, 
and  Button,  for  A.  H.  and  A.  Button,  Newmarket. 


Dec.  Hand  14,1903. 

(Before  Lord  Alvbrstone,  C.J.,  Lawrance 
and  Kennedy,  J  J.) 

Rex  v.  Gillespie  and  others  ;  Ex  parte 
Overseers  of  West  Ham.  (a) 
Poor  rate — Becovery — Dittrest  warrant — Tender 
of  part  of  rate  in  court — Befutal  of  magistrate 
to  issue  distress  warrant  for  whole  rate — J  arte, 
diction  of  maqittrate  to  to  refute — Poor  Belief 
Act  1601  (43  Eliz.  c.  2),«.  4— Dittrett  for  Batet 
Act  1849  (12  &  13  Vic<.  c.  14),  ss.  1,  5,  8,  and 
formt  in  tchedule. 

Where,  upon  an  application  by  overteers  to  a 
magittrate  under  the  Dittrest  for  Bates  Act  1849 
for  a  dittrett  warrant  for  ratet,  the  ratepayer 
againti  uhom  the  application  it  made  tenders 
in  court  before  the  magittrate  a  part  of  the  rate 

'       (a)  Reported  by  W.  W.  Orb,  E».,.,  i;arriste:-»t-Uw^  ~~ 

Digitized  by  Google 


]C-Vol.  xc] 


THE  LAW  TIMES. 


[March  5,  1904. 


K.B.  Div.]    Rkx  v.  Gillkspib  &  others  ;  Ex  parte  Overseers  of  West  Him.    [K.B.  Div. 


the  magistrate  it  not  bound  to  issue  a  dittrett 
warrant  for  the  whole  amount  of  the  rate,  but 
hat  a  discretion  to  issue  the  dittrett  warrant 
for  the  balance  only,  after  deducting  the  amount 
to  tendered  in  court. 

Rule  calling  on  tbe  stipendiary  magistrate  for 
tbe  borough  of  West  Ham  and  Messrs.  Board  man 
and  SonB  to  show  cause  why  tbe  migistrate 
should  not  issue  bis  warrant  to  levy  by  distress 
and  sale  of  tbe  goods  and  chattels  of  Messrs. 
Board  man  and  Son  i  tbe  sum  of  all.  St.  9d.,  being 
the  amount  of  a  certain  rate  duly  made  by  the 
overseers  of  tbe  poor  of  tbe  parish  of  West  Ham. 

Tbe  rate  in  question  was  duly  made,  and  was 
payable  by  the  respondents,  Messrs.  Clement 
Board  man  and  Sons,  in  respect  of  certain  premises 
in  the  parish  of  West  Ham  of  which  Messrs. 
Boardman  and  Sons  were  occupiers. 

The  facts  were  stated  as  follows  in  the  affidavit 
made  and  filed  by  the  learned  magistrate. 

A  complaint  by  John  Kendall,  an  assistant 
overseer  of  the  parish  of  West  Ham,  was  made 
to  the  magistrate  on  the  15th  July  1903  that 
•(amongst  others)  Messrs.  Clement  Boardman  and 
Sons,  being  persons  duly  rated  to  the  poor  in  a 
rate  made  on  the  28th  April  1903  in  the  sum  of 
441/.  8«.  yd.,  bad  not  paid  that  sum,  but  bad 
refused  and  neglected  to  do  bo.  Thereupon  a 
summons  was  issued  to  Messrs.  Boardman  and 
Sons  to  appear  at  the  West  Ham  Police-court 
on  the  22na  July  1903  to  show  cause  why  tbey 
bad  not  paid  and  neglected  or  refused  to  pay  the 
rate. 

On  the  -2nd  July  Mr.  John  Boardman  on 
behalf  of  Messrs.  Boardman  and  Sons  appeared 
before  tbe  magistrate  at  the  court.  The  assistant 
overseer  produced  the  book  containing  the  poor 
rate  with  tbe  allowance  by  the  justices,  and 
proved  the  demand  and  nonpayment  for  seven 
days  previous  to  the  summons.  No  objection 
■was  taken  to  the  rate  or  to  the  formalities,  but 
in  cross-examination  the  assistant  overseer  ad- 
mitted that  Messrs.  Boardman  bad  tendered  416/. 
on  account  of  tbe  rate  by  leaving  that  amount  at 
the  rate  office,  which  amount  was  subsequently 
sent  back  to  Messrs.  Boardman. 

Tbe  assistant  overseer  also  stated  that  be  did 
not  think  he  ever  refused  part  payment  of  a  rate 
before;  Messrs.  Board  man's  ground  of  objection 
to  pay  the  balance  was  that  they  disapproved  of 
tbe  recent  Education  Act. 

At  tbe  magistrate's  suggestion  Messrs.  Board- 
man  made  another  tender  of  the  41(>/.  in  court, 
but  the  asbistant  overseer  refused  to  accept  the 
same.  Thereupon  the  magistrate  refused  to  issue 
a  distress  warrant  for  more  than  '-'52.  8*.  9i ,  tbe 
balance. 

Sect.  8  of  12  &  13  Vict  c.  14  (tbe  Dist.eis  for 
Rites  Act  1*49)  provides  as  follows  : 

And  whereas  it  may  be  convenient,  and  save  expense 
and  litigation,  if  forms  to  be  need  for  the  purpose  uf 
levjicg  tbe  sums  aforesaid  should  be  (riven:  He  it  en- 
acted, that  the  forme  in  tbe  scbedale  to  this  Ant  con- 
tained, or  forms  to  the  same  or  tbe  like  effect,  aha II  be 
deemed  good,  valid,  and  sufficient  in  law. 

A  reference  to  forms  A  (2),  B,  and  C  (1)  shows 
that  it  is  necessary  to  state  in  each  that  the 
respective  persons  "  have  not  respectively  paid  the 
said  sums  or  any  part  thereof,  but  have  respec- 
tively refused  so  to  do."  The  magistrate  was  of 
opinion  that  it  was  clearly  contemplated  by  the 


statute  that  a  ratepayer  "  to  save  expense  and 
litigation"  might  pay  and  the  overseer  receive  a 
portion  of  the  rate,  and,  further,  that  Messrs. 
Boardman  and  Sons  had  not  refused  payment  of 
tbe  rate,  bnt  only  a  part  thereof,  having  in  fact 
by  their  tender  shown  their  willingness  to  pay  the 
greater  part  thereof — namely,  4167. — which  the 
overseers  neglected  and  refused  to  accept. 

The  magistrate  was  farther  of  opinion  that, 
although  acting  ministerially,  it  was  never  con- 
templated that  he  should  issue  a  distress  warrant 
for  441/.  8*.  9d\,  with  the  consequent  increase  of 
expense  to  tbe  ratepayers  (amounting  to  over  20/.) 
in  executing  it,  when  4167.  in  cash  was  to  be  bad 
for  the  lifting  in  court  and  outside  the  court ;  that 
this  sum  of  25/.  8i.  9d.  was  tbe  only  sum  remain- 
ing unpaid,  and,  moreover,  the  only  snm  which 
Messrs.  Boardman  had  neglected  and  refused  to 

pay- 

The  magistrate  deemed  it  his  duty  as  a  magis- 
trate to  ensure  payment  to  the  overseers  of  the 
full  amount  ol  tbeir  rate,  and  this  he  considered 
he  did  effectually  by  enabling  them  to  take  416/. 
in  cash  and  granting  them  a  distress  warrant  for 
the  balance  of  25/.  8#.  9d.  He  at  tbe  same  time 
avoided  burdening  the  ratepayers  with  extra 
expense,  which  the  statute  seemed  to  him  to 
enjoin. 

The  magistrate  further  stated  that  he  had  sat 
as  deputy  police  magistrate  and  as  police  magis- 
trate at  that  court  for  over  fourteen  years,  and 
during  that  time  bad  beard  many  thousands  of 
p  tor  rate  summonses,  and  it  was  of  very  frequent 
occurrence  that  the  assistant  overseer  had  asked 
him  to  order  distress  warrants  for  less  amounts 
than  those  for  which  the  summonses  were  issued, 
payment  on  account  having  been  accepted  by  the 
overseers.  He  had  never  personally  known  a 
single  instance  in  which  such  payment  bad  been 
refused,  and  he  verily  believed  that  until  this 
question  of  the  education  rate  arose  payment  on 
account  of  poor  rates  had  always  been  accepted. 

In  the  affidavit  by  tbe  superintendent  assistant 
overseer,  at  whose  instance  the  rule  was  granted 
on  behalf  of  the  overseers  of  the  parish,  it  was 
stated  (amongst  other  thingB)  that  the  rate  in 
question  included  the  education  rate  for  the 
parish  ;  that  Mr.  John  Boardman  had,  for  Messrs. 
Boardman  and  Sons,  tendered  the  part  of  the  rate 
before  application  was  made  for  the  summons, 
but  refused  to  pay  the  balance  as  being  tbe 
amount  which  they  alleged  represented  the  part 
of  the  rate  applicable  to  noa-provided  or  sec- 
tarian  schools;  that  the  overseers  had  at  a 
meeting  resolved  not  to  accept  part  payment  of 
tbe  rates  when  such  part  payment  was  offered  or 
tendered  subject  to  deduction  of  the  part  deemed 
to  be  in  respect  of  non-provided  or  sectarian 
schools ;  that  this  resolution  was  communicated 
to  Mr.  John  Boardman,  but  be  nevertheless  ten- 
dered tbe  portion  of  tbe  rate  and  claimed  to 
deduct  tbe  balance  as  being  in  respect  of  the 
education  rate,  but  tbe  tender  was  declined ;  that 
on  the  hearing  of  the  summons  before  the  magis- 
trate Mr.  John  Boardman  on  behalf  of  his  firm 
again  tendered  the  same  amount,  but  the  assistant 
overseer  again  declined  to  accept  the  amount  ten- 
dered and  requested  the  magistrate  to  issue  a 
distress  warrant  for  the  whole  rate,  but  the  magis- 
trate declined  to  issnc  a  distress  warrant  for  the 
whole  rate,  and  issued  a  distress  warrant  for  the 
balance  only ;  that  the  overseers  were  advised  that 
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the  magistrate  bad  no  power  to  compel  the  over- 
seers under  the  circumstances  to  accept  payment 
of  part  of  the  rate  from  Messrs.  Board  man  and 
ix>ns  or  to  refuse  to  issue  a  distress  warrant 
for  tlie  whole  amount  of  the  rate,  and  they 
accordingly  applied  for  the  above  rule  for  a 
mandamut. 

In  an  affidavit  by  Mr.  John  Board  man  as 
representing  his  firm  he  Btated  that  he  bad  a  con- 
scientious objection  to  voluntarily  pay  that  part 
of  the  poor  rate  which  was  applicable  to  non-pro- 
vided or  sectarian  schools  in  the  parish,  and  that 
on  that  ground  his  firm  had  refused  to  pay  the 
25J.  8«.  9d..  the  part  of  the  rate  which  wai  so 
applicable  ;  that  he  had  tendered  both  before  the 
summons  and  in  court  the  416/.,  and  that  bis  firm 
were  ready  and  willing  to  give  all  facilities  to  the 
overseers  and  their  bailiffs  in  connection  with  the 
execution  of  the  distress  warrant  ordered  to  be 
issued  by  the  magistrate. 

Robton,  K.C.  (ifacmorran,  K.C.  and  Artemu$ 
Jonet  with  him)  showed  cause. — No  order  in  the 
nature  of  a  mandamut  ought  to  go  in  this  case. 
The  magistrate  offered  to  issue  a  distress  warrant 
for  the  balance  of  2ol.  8$.  9d.,  but  he  refused  to 
issue  the  distress  warrant  for  the  whole  amount. 
The  question  now  is  whether  the  magistrate  had 
a  discretion  to  offer  to  issue  a  distress  warrant 
for  the  balance  only,  or  whether  he  was  bound  to 
issue  the  warrant  for  the  whole  amount.  It 
is  submitted  that  he  bad  a  discretion  to  issue  the 
distress  warrant  for  the  balance  only — that  is,  for 
the  amount  over  and  above  the  sum  tendered  in 
court.  By  the  Poor  Relief  Act  1601  (43  Eliz. 
c.  2)  the  refusal  to  pay  the  poor  rate  was  a 
criminal  offence,  and  the  justices  had  power  to 
commit  to  prison— in  default  of  distress  for  the 
poor  rate— the  party  against  whom  the  distress 
^arrant  should  have  been  issued.  Then  by  the 
Distress  for  Rates  Act  1849  (12  4  13  Vict.  c.  14), 
s.  2,  this  imprisonment  was  limited  to  three 
months,  so  that  this  ib  a  case  falling  within  the 
criminal  law,  with  the  liability  to  imprison- 
ment over  and  above  the  civil  liability  to 
pay  the  debt.  Therefore  if  the  magistrate 
is  bound  in  such  a  case  to  issue  a  distress 
warrant  for  the  whole  amount,  notwithstanding 
that  the  greater  part  of  that  amount  has  been 
tendered  in  court,  it  would  impose  upon  a  rate- 
payer a  mucb  greater  punishment  than  that  con- 
templated by  the  law.  The  contention  on  the 
part  of  the  overseers  is  that  they  are  entitled  to 
have  the  whole  rate,  and,  if  they  do  not  get  the 
whole  they  are  entitled  to  refuse  t  ha  part  tendered. 
The  Act  itself  and  the  forms  in  the  schedule 
show  that  that  is  not  so,  and  that  the  magistrate 
had  a  discretion  in  the  matter.  The  forms  of 
compUint  and  warrant  of  distress  given  in  the 
schedule  to  the  Act— namely,  A  (1),  A\.-2),  B,  C  (I), 
and  C  (2)— all  contain  the  words  "  hath  not  paid 
the  same  or  '  any  part  thereof,'  but  bath  refused 
to  do  so,"  showing  that  the  Act  contemplated 
that  there  might  be  a  payment  of  part  of 
the  rate,  and  a  distress  warrant  for  the 
balance  unpaid.  The  duty  of  the  overseer  is 
to  demand  the  whole  rate,  but,  if  he  cannot 
get  the  whole  rate,  then  he  ought  to  demand 
a  part  of  it,  as  be  has  to  inform  the  magis- 
trate in  the  complaint  (form  A  1)  that  the 
ratepayer  has  not  paid  any  part  of  the  rate.  The 
question  whether  the  act  of  the  magistrate  in 


issuing  a  distress  warrant  is  judicial  or  ministerial 
is  considered  in  Arch  hold's  Poor  Law,  15th  edit., 
p.  1056,  and,  although  justices  may  be  bound  to 
issue  a  distress  warrant  in  certain  cases,  they  are 
not  bound  to  isBue  the  warrant  for  the  whole  rate 
when  part  has  been  tendered  in  court.  If  the 
distress  warrant  is  issued  for  the  whole  amount 
when  part  has  been  tendered,  the  ratepayer 
suffers  in  two  ways — first  in  being  liable  to 
larger  costs,  and,  secondly,  by  having  a  largsr 
quantity  of  goods  sold  by  a  forced  sale  than  ib 
necessary. 

Danckieertt,  K.C.  (Edward  Morten  and  Slurges 
with  him)  for  the  overseers  in  support  of  the  rule. 
— The  magistrate's  duty  was  ministerial  only,  and 
be  was  bound  to  issue  the  distress  warrant  for 
the  whole  rate.  Sect.  4  of  43  Eliz.  c.  2  (the  Poor 
Relief  Act  1601)  gives  the  overseers  power,  by 
warrant  from  two  justices  of  the  peace,  to  levy 
the  sums  and  all  arrearages  of  every  one  that 
shall  refuse  to  contribute  "according  as  they 
shall  be  assessed"  by  distress  and  sale  of  the 
offender's  goods.  Therefore  the  persons  against 
whom  the  distress  is  to  go  are  the  persons  who 
refuse  to  contribute  "  according  as  they  shall  be 
assessed."  There  are  a  series  of  cases  as  to  what 
the  jurisdiction  of  justices  is  in  suoh  cases.  The 
proposition  of  law  to  be  deduced  from  the  cases 
is  that  the  justices,  when  they  are  called  on  to 
act  in  granting  a  distress  warrant  for  rates,  are 
entitled  to  iay,  "  You  must  show  us  a  legal  rate  " ; 
but  once  the  rate  is  legal  on  the  face  of  it  and 
is  in  other  respects  legal,  then  the  duty  of  the 
justices  is  merely  ministerial,  the  reason  being 
that  a  distress  warrant  is  a  process  of  execution. 
It  is  for  the  oversea™  to  determine  whether  they 
will  accept  part  payment  of  the  rate ;  the  discretion 
to  accept  part  payment  rests  with  them  and  not 
with  the  justices.  A  question  arose  as  to  whether 
the  Summary  Jurisdiction  Act  1879  applied  to 
proceedings  for  the  recovery  of  rates,  and  the 
cue  of  Beg.  v.  Price  (42  L.  T.  Rep.  439  ;  5  Q.  B. 
Div.  300),  which  came  after  the  Summary  Juris- 
diction Act  1879,  decided  that  that  Act  did  not 
affect  proceedings  for  the  recovery  of  poor  rates, 
and  that  a  distress  warrant  for  such  rates  might 
be  issued  as  before  the  Act  The  reason  why  the 
justices  were  bound  to  see  that  the  rate  was  legal 
on  the  face  of  it  was  for  their  own  protection,  us 
otberwue  they  might  be  subject  to  an  action  for 
trespass.  That  is  very  clearly  put  by  Parke,  B. 
in  Neicbould  v.  Coltman  (16  L.  T.  Rep.  O.  S.  488 ; 
6  Ex.  189),  a  judgment  which  shows  that  the 
justices  act  ministerially.  So,  in  8outhwark  and 
Yauzhall  Water  Company  v.  Hampton  Urban 
Council  (79  L.  T.  Rep.  512,  at  p.  514:  (1899)  1 
Q.  B.  273,  at  p.  277),  Smith,  L.J.  says:  "The 
magistrates  in  granting  the  warrant  of  distress 
act  ministerially,  the  rate  itself  being  the  order." 
In  Reg.  v.  Handsley  (7  Q.  B.  Div.  398)  Field,  J. 
says:  "The  justices  upon  due  application  for  a 
distress  warrsnt  are  bound  to  grant  it.  .  .  . 
They  themselves  have  nothing  to  do  but  to  act 
ministerially.  ...  I  think  they  had  no  juris- 
diction to  impose  any  delay  in  the  execution  of 
the  warrant " ;  and  Huddleston,  B.  says :  "  There 
can  be  no  doubt  that  the  justices  act  minis- 
terially, and  not  judicially."  The  Act  12  Si  13 
Vict.  c.  14  was  careful  not  to  change  the  Act  of 
Elizabeth,  except  in  the  case  of  imprisonment. 
In  sects.  1  and  2  there  are  provisions  as  to  costs 
and  as  to  the  issuing  a  warrant  of  commitment. 
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These  are  in  the  discretion  of  the  justices,  and 
and  an  to  these  they  act  judicially.  In  sect.  2 
there  are  really  two  discretions,  whether  the 
person  is  to  go  to  prison,  and,  if  so,  for  what 
time ;  and  a  commitment  under  this  section  is  a 
punitive  order,  and  not  merely  a  legal  process  to 
enforce  payment : 

Re  Edgcome,  87  L.  T.  Rep.  108  ;  (1902)  2  K.  B. 
403. 

Contrasting  the  language  of  this  statute  with  the 
statute  of  Elizabeth,  it  is  clear  that  in  granting 
the  distress  warrant  the  justices  have  no  discre- 
tion. Where  the  Act  intended  to  give  a  discre- 
tion it  says  so,  as  in  sect.  1 — "  if  in  their  dis- 
cretion they  shall  so  think  fit  "  to  make  an  order 
as  to  costs.  By  sect.  5  the  summons  "  may  "  be 
in  the  form  in  the  schedule,  and  therefore  the 
forms  are  permissive,  and  the  forms  say  "or" 
any  part  thereof,  not  "  nor  "  any  part  thereof,  so 
that  the  argument  based  on  the  words  "  or  any 
part  thereof"  ought  not  to  prevail.  The  liability 
to  pay  the  rate  is  not  a  mere  private  debt,  but  ib 
a  public  obligation :  (per  Mathew,  J.  in  Beg.  v. 
lilcnkineop,  66  L.  T.  Rep,  at  p.  188;  (1892) 
1  Q.  B.,  at  p.  46).  In  Seaman  v.  Barley  (75  L.  T. 
Rep.  91 ;  (1896)  2  Q.  B.  344)  it  was  held  that  an 
application  to  enforce  payment  of  a  poor  rate 
by  distress  warrant  was  a  criminal  cause  for 
the  purpose  of  an  appeal  to  the  Court  of 
Appeal;  but  so  long  ago  aa  Reg.  v.  Governor 
of  Whiteeroea-etreet  Prison  (12  L.  T.  Rep., 
at  p.  546;  6  B.  Sl  S.,  at  p.  395)  the  commit- 
ment was  considered  to  be  under  civil  process. 
Then  as  to  the  question  of  tender,  the  rate  was 
one  entire  sum,  and  the  tender  to  be  good  must 
be  the  tender  of  the  whole  sum ;  a  tender  of  part 
of  an  entire  demand  is  bad  as  a  tender : 

Bearles  v.  Badgrove,  26  L.  T.  Rep.  O.  S.  89; 
5  E.  &  B.  639 ; 

Dixon  v.  Clark,  5  C.  B.  365. 

It  rests  entirely  with  the  overseers  in  the  interests 
of  the  ratepayers  to  say  whether  they  will  require 
the  whole  rate  or  be  satisfied  with  a  part ;  but  it 
is  not  for  the  magistrate  on  an  application  for  a 
distress  warrant  to  say  that.   The  Act  compels 
the  ratepayer  to  pay  the  whole,  and  it  is  entirely 
in  the  discretion  of  the  overseers  whether  they 
will  require  the  whole  to  be  paid ;  but  as  to  that 
the  magistrate's  duty  is  wholly  ministerial : 
Reg.  v.  Bottler,  4  B.  &  S.  959 ; 
B»  parte  Bridgend  Guardian*,  9  L.  T.  Rep.  "20. 
The  utmost  to  be  recovered  for  costs  is  entirely 
independent  of  the  amount  of  the  rate. 

Lord  Alvbbstone,  C.J. — I  am  of  opinion  that 
this  rule  must  be  discharged.  I  wish  it  to  be 
distinctly  understood  that  nothing  I  say  in  this 
case  must  be  supposed  to  give  any  countenance 
to  the  refusal  of  persons  (I  am  speaking,  of  course, 
in  a  court  of  law)  to  pay  rates  that  are  justly 
due,  and  I  desire  to  make  that  distinctly  plain. 
I  am  dealing  with  this  case  as  though  it  had 
arisen  in  any  other  ordinary  case,  and  as  though 
I  bad  not  known  the  motive  which  was  set  up  as 
an  excuse  for  not  paying  the  whole  of  the  rates. 
I  am  anxious  to  aay  that  because  it  sometimes 
has  been  supposed  that  a  judgment  given  in  a 
case  of  this  kind  bas  countenanced  or  given 
support  to  matters  with  which  it  has  nothing  to 
do.  As  I  pointed  out,  the  question  in  this  case 
which  we  have  to  decide  is  whether,  when  an  appli- 
cation is  made  to  a  magistrate  under  the  Distress 
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for  Rates  Act  1849  (12  &  13  Vict.  c.  14)  and  the 
person  against  whom  the  application  is  made, 
who  must  be  summoned  and  who  must  be  there, 
Bays,  "  Here  is  a  part  of  the  money ;  you  can 
take  it  to-day."  the  magistrate  is  bound  to  issue 
a  distress  warrant  for  the  whole  amount  With 
the  greater  part,  I  think  I  may  say  with  all  but 
one  point,  of  Mr.  Danckwerts'  able  argument  I 
entirely  agree.  I  entirely  agree  with  all  the 
subordinate  and  minor  preliminary  propositions 
that  he  laid  down.  I  agree  with  him  to  this 
extent  that  the  overseer  is  entitled  to  aay,  "  I  will 
not  take  less  than  the  4411."  It  seems  to  me,  having 
got  thus  far,  that  we  have  only  to  consider  what 
are  the  rights  and  duties  of  a  magistrate  asked 
to  issue  a  distress  warrant  under  the  statute.  I 
think  it  is  quite  right  to  say,  broadly  speaking, 
that  the  duty  of  the  magistrate  is  ministerial,  but 
that  does  not  decide  the  question,  because  we  have 
then  really  got  to  explain  what  we  mean  by  the 
word  "ministerial."  I  have  no  doubt,  and  not 
only  have  I  no  doubt,  but  I  have  decided  in  two  or 
three  cases  in  the  last  two  years,  that  where 
there  is  a  good  rate,  and  where  the  magistrate  is 
satisfied  that  the  person  is  the  proper  person  and 
has  not  paid,  the  grounds  which  he  can  consider 
as  a  reason  for  not  issuing  a  distress  warrant  are 
very  limited.  It  is  not  necessary  to  go  through 
them  again.  I  have  never  pretended,  nor  do 
I  now  pretend,  to  give  a  complete  catalogue 
of  them,  as  some  new  case  may  arise,  but 
I  am  not  aware  of  anything  which  has  ever  jus- 
tified the  view  that  a  magistrate  must  issue  a 
distress  warrant  if  the  person  is  prepared  to  pay 
there  and  then  the  whole  amount.  Nor  do  I 
know  of  any  authority  which  suggests  that  he 
must  issue  the  distress  warrant  for  the  whole  if 
there  and  then  the  overseer  can  receive  or  has 
received  a  part  of  the  money  which  was  due  to 
him.  It  seems  to  me  that  all  these  questions  arc 
really  lxoside  the  question  we  have  to  consider. 
Nobody,  I  think,  can  read  the  Act  of  12  Sl  13  Vict, 
c.  14  without  being  satisfied  that  the  Legislature 
contemplated  process  for  part  of  the  rate  and 
payment  of  part  of  the  rate  as  well  as  process  for 
and  payment  of  the  whole  rate.  I  am  not  saying 
they  did  not  contemplate  that  under  many  circum- 
stances a  distress  warrant  would  ordinarily  go  for 
the  whole  amount.  By  sect.  5  the  overseers  are 
directed  to  summon  the  party  before  the  j as t ices. 
Therefore  the  party  is  to  be  there,  and,  although 
it  is  quite  true  that  the  section  itself  relates 
specially  to  cases  where  proceedings  have  been 
taken  to  compel  payment  with  a  view  to  a  person 
being  lodged  in  prison,  sect.  6  says:  "If  at  any 
time  before  such  person  shall  be  committed  to 
and  lodged  in  prison  for  nonpayment  thereof,  or 
for  or  by  reason  of  its  being  returned  to  such 
warrant  of  distress  aforesaid  that  there  are  no 
goods  or  chattels  or  no  sufficient  goods  or  chattels 
.  .  .  such  person  ahnll  pay  or  tender  to  the 
churchwardens  or  overseers  of  the  poor  or  any  of 
them,  or  to  the  surveyor  of  highways  .  .  .  the 
sum  8o  sought  to  be  recovered  together  with  the 
amount  of  all  costs  and  expenses  up  to  that  time 
incurred.  .  .  ."  Therefore  it  seems  to  me  that 
the  actual  words  of  the  statute  clearly  contem- 
plate that  there  may  be  an  application  made  for 
less  than  the  full  amount.  I  also  wiah  to  point  out 
that  the  statute  also  contemplates  an  application 
being  made  for  more  than  the  amount  of  a  par- 
ticular rate,  because  it  orders  the  justices  in 
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some  cases  to  issue  a  distress  warrant  for  the 
rate  and  all  the  arrears  that  there  are,  which 
would  of  necessity  involve  some  inquiry  as  to 
what  the  real  arrears  were.   When  we  come  to 
look  at  the  section,  it  is  perfectly  true  that  the 
forms  as  forms  are  only  optional.    It  is  per- 
fectly true  that  the  form 8  need  not  be  exactly 
followed,  because  the  words  are  "  or  forms  to  the 
same  or  the  like  effect,"  bat  still  the  forms 
indicate  that  the  Legislature  contemplated  the 
Act   being  used   where   a   part  of  the  rate 
could  not   be  recovered.     Under  these  cir- 
cumstances I  must  say,  treating  this  as  an  ordi- 
nary case  and  nothing  else,  I  am  very  much 
impressed  with  that  which  the  magistrate  has 
stated  to  be  the  practice  which  has  existed  now 
for  over  fourteen  years.  He  says  that  he  has  heard 
many  thousands  of  poor  rate  summonses,  and  it 
is  a  very  frequent  occurrence  that  the  assistant 
overseer  has  asked  him  to  order  a  distress  warrant 
for  less  amounts  than  those  for  which  the  sum- 
monses  were  issued,  payment  on  account  having 
been  accepted  by  the  overseers.   The  point  Mr. 
Danekwerts  takes  that  impresses  me,  and  the  one 
point  that  has  given  me  difficulty  in  this  case,  is 
that  he  says  that  the  overseers  need  not  accept 
less  than  the  full  amount,  and  the  cases  in  which 
distress  warrants  have  been  issued  have  been  at 
the  request  of  the  overseers.   I  think  that  is  pro- 
bably true,  and  to  a  very  large  extent  true  in 
those  cases,  but  I  think  according  to  the  prin- 
ciples of  justioe,  when  the  statute  oomtemplates 
process  going  for  a  part  which  is  refused  to  be 
paid,  there  being  a  question  of  previous  tender— 
I  agree  that  no  question  of  previous  tender  aught 
to  be  gone  into,  because  that  might  necessitate  a 
trial  of  what  was  a  tender — and  where  in  court 
the  magistrate  is  satisfied  that  the  money  is  to 
be  had  for  the  lifting  or  for  the  asking,  and  the 
process  of  the  court  is  only  required  to  enforce 
payment  of  the  balance,  then  the  magistrate  has 
a  right  to  issue  a  distress  warrant  for  the  balance. 
I  pointed  out  when  this  rule  was  moved  that  it 
seemed  to  me  extremely  doubtful  whether  or  not 
a  mandamus  ought  to  go,  because  on  that  day 
when  the  magistrate  so  acted  the  overseer  could 
have  had  the  416/.  in  cash,  and  a  distress  warrant 
for  the  balance  as  on  that  day.   I  have  listened 
with  the  greatest  attention  to  the  argument  in 
support  of  this  rule,  and  I  am  unable  to  see  any- 
thing which  prevents  us  from  taking  what  seems 
to  me  to  be  the  reasonable  and  proper  course, 
that  where  a  process  is  to  be  issued,  it  ought  to 
be  issued  only  for  that  which  is  really  required 
to  be  recovered.   I  must  point  out  that  any  other 
judgment  woald  throw   upon  the  recalcitrant 
debtor,  who  either  was  not  able  to  pay  or  was  not 
willing  to  pay,  larger  costs  as  between  himself 
and  the  overseer,  because  the  overseer  or  the 
other  persons  who  levied   would  be  entitled 
to  recover  larger  fees  in  respect  of  levying 
a  larger  amount.   I  am  therefore  of  opinion 
that  the  rule  must  be  discharged.    I  under- 
stand that  the   respondents'  undertaking  to 
pay  the  amount  tendered  remains,  and  that, 
notwithstanding  all  that  has  been  said,  the 
respondents    undertake  to   pay  the   416/.  so 


Lawrance,  J. —  I  entirely  agree. 

Kennedy.  J.— I  also  agree.  I  wish  to  associate 
myself  in  my  judgment  entirely  with  what  my 


Lord  has  said  with  regard  to  dealing  with  this 
case  simply  on  general  grounds.   I  can  put  my 
reasons  very  shortly,  and  I  think,  considering  the 
importance  of  this  case,  I  ought  to  do  so.  The 
question  is  whether  we  are  by  this  procedure  of 
mandamus  to  compel  a  magistrate  to  issue  a 
distress  warrant  in  respect  of  the  whole  of  a  rate 
when  on  the  hearing  of  the  summons  an  actual 
tender  of  a  large  portion  of  the  rate  is  made  then 
and  there  in  court  before  him.   Prima  fade  that 
would  seem  to  be  an  unlikely  course  for  the  law 
to  be  compelled  to  sanction.   It  does  involve, 
though  without  any  gain  to  the  overseers,  greater 
cost  to  the  ratepayers.   But  when  we  look  at  the 
question  from  the  viow  which  Mr.  Danekwerts 
invited  us  to  take,  the  view  of  authority,  I  see 
nothing  in  the  authorities  which  compels  this 
court,  in  obedience  to  the  authority  of  previous 
decisions,  to  take  the  view  that  the  magistrate 
ought  in  this  case  to  be  compelled  by  mandamus 
to  issue  the  distress  warrant  for  the  whole  amount. 
Persons,  of  course,  must  pay  the  rate  as  ordered 
by  law,  and  must  recognise  that  which  this  court 
has  more  than  once  laid  down — namely,  that  a 
magistrate  before  whom  the  person,  who  ought  to 
pay  a  rate,  is  brought  for  the  nonpayment  of 
that  rate  is  acting  ministerially  and  not  judi- 
cially, in  this  sense,  that  if  it  is  a  valid  rate,  if,  as, 
for  example,  in  the  case  of  Reg.  v.  Bradshaw  (2 
E.  &,.  £.  836  ;  8.C.  Beg.  v.  Warwickshire  Justices 
(2  L.  T.  Rep.  233),  the  person  summoned  is  in 
visible  occupation  of  the  property  rated,  the 
magistrate  cannot  go  into  any  other  question 
besides  this :  "  Is  there  due  and  unpaid  the  rate 
which  has  been  made  according  to  law  ?"  In 
that  sense  his  duty  is  ministerial.    But  then  the 
question  arises,  Is  the  magistrate — while  accept- 
ing and  being  bound  by  the  rate  as  being  the 
basis  of  the  amount  for  which  he  must  put  in 
force  the  powers  intrusted  to  him  by  giving  a 
distress  warrant  and  being  bound  as  regards  the 
liability  of  the  pereon  sought  to  to  be  charged 
with  the  amount  which  he  is  to  insert  in  the 
distress  warrant — in  issuing  the  distress  warrant 
bound  to  overlook  the  fact  that  there  is  an  amount 
as  to  which  the  ratepayer  then  and  there  in  court 
says,  "  Here  is  the  amount  in  part  payment."  I 
know  of  no  authority  obliging  us  to  come  to  such  a 
conclusion,  and  it  would  seem  to  me  to  be  most 
unreasonable  if ,  it  were  so.   A  good  deal  of  the 
argument  of  counsel  in  support  of  the  rule  seemed 
to  me  to  be  outside  the  real  question  for  conside- 
ration, because  nobody  has  suggested  that  the 
magistrate,  when  the  person  is  brought  before 
him  by  the  overseers  on  a  summons  for  non- 
payment of  a  rate,  should  go  into  the  disputed 
question  as  to  whether  at  any  time  the  person 
who  ought  to  pay  the  rate  has  tendered  either 
the  whole  amount  of  the  rate  or  any  part  of  it. 
The  magistrate  is  not  there  to  try  the  question 
as  to  whether  there  has  been  a  valid  tender 
or  not  of  the  whole  or  of  part  of  the  rate. 
I  quite  agree  that  the  duty  of  the  magistrate  in 
issuing  the  distress  warrant  is  ministerial  and  not 
judicial.    There  is  the  rate  and  the  ratepayer  has 
to  pay  it,  and  the  magistrate  has  to  see  at  that 
moment  what  is  the  amount  actually  unpaid. 
But  directly  he  does  that,  he  must  see  that  the 
money  is,  as  in  this  case,  actually  produced,  and 
that  the  ratepayer  says  that  he  is  willing  to  pay 
it.   Could  it  be  argued  that,  supposing  a  rate- 
payer came  to  the  court  with  the  whole  amount, 
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■never  having  paid  up  to  that  moment,  tbe  over- 
«eer  could  say,  "  I  will  not  take  tbe  amount  even 
now;  I  want  a  distress  warrant  for  the  whole 
amount  of  tbe  rate."  Surely  tbat  cannot  be 
right.  It  would  he  issuing  a  distress  warrant  with 
all  its  circumstances  of  cost  and  of  annoyance 
against  a  person  who  up  to  that  time,  no  doubt, 
bad  not  paid,  but  who  tben  and  tbere  actually 
offers  tbe  money  before  the  magistrate,  and 
against  whom  I  presume  the  magistrate's  duty 
would  be  to  order  him  to  pay  the  cost  so  far 
incurred  by  the  steps  which  bad  alone  produced 
the  money.  It  seems  to  me  tbat  while  it  is  not 
in  the  least  within  the  function  of  a  magistrate  to 
consider  previous  tenders,  if  the  money  is  then 
and  there  offered  in  payment  of  the  whole  or  any 
part  of  the  rate,  and  while  he  looks  at  tbe  amount 
of  tbe  rate  as  prima  facie  tbe  amount  absolutely 
due,  which  he  must  consider  to  be  due  as  tbe 
legal  rate,  and  while  be  cannot  go  into  tbe  ques- 
tion of  the  liability  of  the  person  who  is  visibly 
in  occupation  of  tbe  property  rated — then  it  is 
not  contested  his  duty  is  to  say  tbat,  in  using 
tbe  machinery  to  get  this  rate,  be  must  look  at, 


properly  look  at,  tbe  sum  which  is  there  in 
court,  and  which  leaves  him  free  to  put  in  force 
that  machinery  only  for  the  balance  remaining 
upaid.  Therefore  on  these  grounds  itseems  to 
me  that  it  would  not  be  right  to  compel  the 
magistrate  to  issue  a  distress  warrant  for  a  rate 
when  either  the  whole  or  a  part  of  it  is  actually 
offered  in  court  before  him,  and  that  tbe  overseer 
as  an  official  can  only  properly  recover  tbe 
balance,  being  already,  without  having  recourse 
to  any  machinery  of  distress  warrants,  enabled 
there  and  then  to  receive  that  which  is  either  tbe 
whole  or  a  substantial  part  of  that  which  he  is 
entitled  to  claim.  Bule  discharged. 

Solicitors  for  the  respondents,  Lloyd-Oeorge, 
Robert*,  and  Co. 

Solicitors  for  the  overseers,  Hillearye. 


Tuesday,  Dec.  8,  1903. 

(Before  Wbioht.  J.) 

Dawson  v.  Great  Northern  and  Citt 
Railwat  Compart,  (a) 

Compensation  —  Leasehold  —  Subsequent  acquisi- 
tion  of  freehold  —  Assignment  of  claim  for 
damage — No  notice  to  treat — Assignment  of 
tort. 

A  freeholder  and  leaseholder  had  notices  to  treat 
served  upon  them  by  a  railway  company  in 
respect  of  their  interests.  The  freeholder  then 
agreed  to  give  the  leaseholder  a  new  lease,  and 
subsequently  received  compensation  from  the 
railway  company  in  settlement  of  all  claims, 
under  the  notice  to  treat,  except  claims  for 
damage  by  subsidence. 

The  freeholder  then  sold  the  freehold  to  the  lease- 
holder. 

During  the  new  lease  and  after  the  acquisition  of 
the  freehold,  structural  damage  was  caused  to  the 
premises  and  to  the  stock  and  the  trade. 

Held,  that  the  original  leaseholder  was  only 
entitled  to  compensation  in  respect  of  such 
damage,  if  any,  as  occurred  under  the  original 


<•>: 


by  W.  i.k  B.  Himut,  Esq., 


lease  in  respect  of  which  the  notice  to  treat 
served. 

The  acceptance  by  the  sub-lessee  of  a  new  sub-lease 
and  the  implied  surrender  of  the  original  one 
after  the  notice  to  treat  lias  been  served  in 
respect  of  the  interest  in  the  original  sub-lease, 
the  damage  having  been  done  during  the  con- 
tinuance  of  the  original  sub-tease,  does  not 
preclude  the  sub-lessee  from  recovering  compensa- 
tion. 

A  claim  for  compensation  under  sect.  68  of  the 
Lands  Clauses  Act  1845  is  in  the  nature  of  a 
claim  for  damages  for  a  wrong,  and  as  such  is 
not  a  legal  chose  in  action  within  sect.  25  of  the 
Judicature  Act  1875  so  that  the  assignee  can 
sue  in  her  own  name. 

Action  brought  to  recover  the  amount  of  a 
verdict  and  judgment  recovered  by  the  plaintiff 
in  an  inquiry  held  before  a  judge  and  special  jury 
under  tbe  Lands  Clauses  Act  1845  and  the 
Regulation  of  Railways  Act  1868,  s.  41,  for  tbe 
purpose  of  assessing  the  compensation  to  be  paid 
by  tbe  defendants  to  the  plaintiff  for  damage 
caused  to  her  premises  and  stock  and  trade  as  a 
result  of  subsidence,  consequent  on  the  construc- 
tion by  tbe  defendants  of  tunnels  for  an  under- 
ground railway. 

The  plaintiff's  premises  comprised  certain  free- 
hold houses  also  some  leasehold  houses  called  the 
Hewitt  and  Berry  and  Vickery  leaseholds  respec- 
tively. 

The  defendants'  works  were  executed  between 
April  and  Oct.  1901,  causing  damage  which  was 
assessed  by  the  jury  at  21001.  in  respect  of 
structural  damage  and  2000/.  in  retpect  of 
damage  to  stock  and  trade.  All  the  structural 
damage  occurred  before  Dec.  1901,  and  the  other 
damage  during  1902  while  the  repairs  were 
executed. 

The  plaintiff  or  her  predecessor  had  been  tenant 
of  the  freeholds  till  the  end  of  1899  under  one 
Blake. 

In  March  1899  the  defendants  served  on  Blake 
the  usual  notice  to  treat  in  respect  of  his  freehold 
interest,  also  a  notice  on  the  plaintiff  in  respect 
of  her  tben  interest 

Blake  agreed  to  tettle  bis  claim  against  the 
defendants  for  850/. 

In  Oct  1899  Blake  agreed  to  give  tbe  plaintiff 
a  fresh  lease  for  twenty-one  years,  and  in  March 
1901  he  sold  tbe  freeholds  to  ber,  deducting  a 
portion  of  the  money  paid  by  the  defendants  from 
the  price. 

Tbe  plaintiff  from  1892  to  Dec.  1901  was  a  sub- 
lessee of  tbe  Hewitt  leaseholds  for  a  term  to  end 
in  1913. 

On  tbe  31st  Dec.  1901  tbe  plaintiff  accepted 
new  sub- leases  for  an  extended  term. 

In  June  or  July  1899  notices  to  treat  were 
served  on  tbe  freeholder,  on  Hewitt  and  on  the 
plaintiff  in  regard  to  their  respective  interests. 

The  plaintiff  acquired  the  Berry  and  Vickery 
leaseholds  in  March  and  May  li»02  by  assign- 
ments for  long  terms  after  the  structural  damage 
had  been  done. 

Berry  and  Vickery  assigned  to  the  plaintiff 
their  rights  to  compensation  for  the  damage  done 
to  their  interests,  notice  of  which  assignment  was 
given  to  the  defendants. 

No  notice  to  treat  in  respect  of  the  Berry  and 
Vickery  leaseholds  had  been  given  to  anyone. 
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Sir  E.  Clarke,  K.C.  and  Harry  Dobb  for  the 
plaintiff. 

MeCaU,  K.C ,  George  Cave,  and  C.  E.  Hutchin- 
ton,  for  the  defendant  company. 

Wbioht,  J. — This  action  is  brought  upon  a 
verdict  and  judgment  obtained  by  the  plaintiff 
at  an  inquiry  held  before  a  judge  and  jury  in  lien 
of  a  sheriff  and  jury  under  the  provisions  of 
the  Regulation  of  Railways  Act  1868,  e.  41.  for 
the  purpose  of  assessing  the  compensation  to  be 
paid  by  the  defendants  to  the  plaintiff  for  damage 
caused  to  her  premises,  stock,  and  trade  as  a  result 
of  subsidence  consequent  on  the  construction  by 
the  defendants  of  tunnels  for  an  underground, 
railway.    The   plaintiffs  premises  comprised, 
firstly,  certain  freehold  houses,  Nos.  119  to  125. 
odd  numbers,  in  the  City-road,  and  Nob.  1  to  5,  odd 
numbers,  in  East- road;  secondly,  certain  lease- 
hold houses,  Nos.  127  to  133,  odd  numbers, 
in  the  City-road,  and  Nos.  7  to  13,  odd  numbers, 
in  East-road,  which  I  will  call  the  Uewitt  lease- 
holds ;  and,  thirdly,  certain  other  leasehold  house*'. 
Nob.  135  to  139,  odd  numbers,  in  the  City-road, 
and  Noe.  15  to  19,  odd  numbers,  in  East-road, 
which  I  will  call  the  Berry  and  Vickery  lease- 
holds.   The  defendants'  works  were  executed 
between  the  beginning  of  April  1901  and  the 
end  of  Oct.  1901.   The  structural  damage  which 
is  now  admitted  to  have  been  the  result  of  those 
works  occurred  between  the  beginning  of  April 
1901  and  the  31st  Dec.  1901.  In  addition  to  the  cost 
of  making  good  this  structural  damage,  tbe  plain- 
tiff's ftocks  were  damaged  and  her  trade  in- 
juriously affected  during  repairs  which  were 
executed  during  1902.     The  plaintiffs  claim, 
dated  the  25th  June  1902,  appears  to  be  framed 
upon  sect  68  of  the  Lands  Clauses  Act.  The 
j  ury  found  their  verdict  for  21001.  for  structural 
damage  and  2000/.  fur  damage  to  stock  and  trado, 
and  by  agreement  of  tbe  parties  these  sums  are 
to  be  treated  as  respectively  attributable  as  to 
one-third,  or  7002.  and  6661.,  to  the  freeholds,  one- 
third  to  the  Hewitt  leaseholds,  and  one-third  to 
the  Berry  and  Vickery  leaseholds.   The  question 
in  this  action  is  whether  the  plaintiff  can  show 
title  to  the  compensation  the  amounts  of  which 
have  been  so  ascertained,   I  will  consider  first 
the  freeholds.    The  plaintiff  or  her  predecessor 
in  title  has  been  tenant  of  them  from  Blake  under 
a  leasse  which  expired  at  the  end  of  1899.  During 
the  currency  of  that  the  defendants  served  on 
Blake  in  March  1899  the  usual  notice  to  treat  in 
respect  of  his  freehold  interest,  and  on  the  plaintiff 
in  July  1891*  in  respect  of  her  then  interest.  After- 
wards, in  October  of  tbe  same  year,  Blake  agreed 
to  give  the  plaintiff  a  fresh  lease  for  twenty-one 
years.   In  Feb.  1900  the  defendants  and  Blake 
agreed  for  the  payment  to  him  of  8502.  in  settle- 
ment of  all  his  claims  under  their  notice  to  treat, 
except  claims  for  damage  by  subsidence.  In 
March  1901  Blaks  sold  the  freeholds  to  the  plain- 
tiff, subject  to  the  easements  acquired  by  the 
defendants,  deducting  from  the  price  payable  to 
him  by  tbe  plaintiff  a  portion  of  the  8501.  Under 
these  circumstances  it  seems  to  me  to  follow  from 
tbe  doctrine  established  in  the  decisions  collected 
in  Mercer  v.  IAvtrpool,  St.  Helen*,  and  South 
Lancnthire   Railway   Company  (88  L.  T.  Rep. 
374;  (1903)  1  K.  B.  652)  that,  whether  the  plain- 
tiff's case  depends  on  the  notice  to  treat  which 
was  served  upon  her  in  July  1899  or  on  her 


notice  of  claim  under  sect.  68,  she  is  not  entitled 
to  compensation  for  damage  except  in  respect  of 
her  interest  in  the  residue  of  the  old  lease 
which  still  subsisted  at  the  date  of  the  notice  to 
treat,  and  in  respect  of  that  interest  she  suffered 
no  damage  or  disturbance.   Before  Blake  agreed 
to  give  her  a  new  lease  or  to  sell  to  her  the  free- 
hold, he  had  become  bound,  under  the  notice  to 
treat  which  bad  been  served  upon  him,  to  allow 
the  defendants    to  execute   their  works  and 
cause  necessary  damage  in  tbe  execution  of 
them  on  the  terms  of  the  defendants  paying  to 
him  such  compensation  as  the  damage  might 
require,  and  he  could  not,  as  against  the  defen- 
dants, create  any  new  interest  in  the  plaintiff 
which  would  subject  the  defendants  to  any  new 
burden  in  her  favour  in  respect  of  their  works. 
The  jury,  therefore,  in  giving  to  the  plaintiff 
7002.  for  structural  damage  to  the  freeholds  have 
given  to  her  what  the  defendants  were,  by  their 
notice  to  treat,  bound  to  pay  Blake,  and  the 
defendants  cannot  be  under  an  obligation  to  pay 
her  also  for  the  same  damage.   This  would  be  stili 
more  clear  as  regards  any  portion  of  the  7002. 
which  the  jury  may  have  given  for  structural 
damage  caused  before  the  sale  of  freeholds  by 
Blake    in  1901.    To  compensation  for  such 
damage  the  plaintiff  could  not  have  any  claim 
unless  by  virtue  of  some  alignment  of  Blake's 
right,  and  no  snub  assignment  was  made  by 
him.    A  similar  conclusion  seems  to  me  to  be- 
necessary  in  the  case  of  the  6662. — that  is,  the 
one-third  of  20002.  which  the  jury  are  to  be  taken 
to  have  given  for  damage  to  trade  and  stock  in 
respect  of  the  freeholds.    Nothing  was  done 
during  the  old  lease  to  cause  any  such  damage, 
and  the  new  lease  must  be  regarded  as  a  lease- 
taken  of  premises  which  the  defendants  had 
acquired  the  right  to  damage  upon  the  terms  of 
compensating  Blake.  The  subsidence  being  right- 
fully caused  by  the  defendants,  the  plaintiff 
cannot  charge  them  with  the  inconveniences  of 
repair.   As  regards  the  Hewitt  leaseholds,  Hewitt 
was  lessee  of  them  for  a  long  term  from  Blake, 
and  the  plaintiff  was  from  1892  until  the  31st 
Dec  1901  sub-lessee  of  them  for  Hewitt  for  a 
term  to  end  in  1913.   Notices  to  treat  were  served 
by  the  defendants  in  June  or  July  1899  on  Blake 
and  Hewitt  and  tbe  plaintiff  in  regard  to  their 
respective  interests.   On  the  31st  Dec.  1901  (that 
iB,  after  the  damage  had  been  done,  the  plaintiff 
accepted  from  Hewitt  new  sub- leases  for  an 
extended  term.    I  think  that  she  was  entitled  to 
recover  compensation  under  this  head,  either 
under  the  notice  to  treat  or  under  sect.  68.  At 
tbe  time  of  the  notice  her  old  sub- leases  had  still 
about  thirteen  years  to  run,  and  it  is  agreed  that  the 
whole  of  the  structural  damage  is  to  be  taken  to 
have  occurred  before  the  old  sub-lease  was  deter- 
mined on  the  31st  Dec.  1901.  At  tbe  time  when  Bhe 
accepted  the  new  sub-lease  a  right  to  compensa- 
tion for  the  damage  to  her  interest  in  the  old  sub- 
lease was  vested  in  her,  and  that  right  would  not, 
as  I  apprehend,  be  destroyed  by  her  acceptance 
of  a  new  sub-lease  or  the  implied  surrender  of 
tbe  old  one.   She  is  therefore  entitled  to  maintain 
this  action  for  the  agreed  proportions — namely, 
7002.  and  6662— in  respect  of  those  Hewitt  lease- 
holds.   Lastly,  the  Berry  and  Vickery  leaseholds 
were  acquired  by  the  plaintiff  by  assignment!)  for 
long  terms  from  Berry  and  Vickery  in  March  and 
May  1902  after  the  structural  damage  had  occurred,. 
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the  assignments  of  the  lease  beini;  accom- 
panied by  axaigntnenta  from  Berry  and  Vickery  of 
their  respective  rights  to  compensation.  Notices  of 
the  last-mentioned  assignments  were  given  to  the 
defendants  in  supposed  accordance  with  sect.  25  of 
the  Judicature  Act.  No  notice  to  treat  has  ever 
been  given  by  the  defendants  to  anyone  in  relation 
to  the  premises  comprised  in  their  leases,  and  the 
plaintiff's  claim  was  founded  on  the  assignment 
to  the  plaintiff  by  Berry  and  Vickery  of  their 
rights  to  compensation.  The  assignment  by 
Kerry  recites  that  the  premises  hare  before  the 
date  thereof  become  damaged,  and  the  assignment 
by  Vickery  is  expressly  limited  to  things  done  or 
omitted  before  its  date.  The  question  which 
arises  upon  the  assignments  is  not  whether  the 
plaintiff  is  entitled  to  the  benefit  of  them,  nor 
whether  she  might  not  have  proceeded  in  the  names 
of  the  assignors  to  obtain  an  assessment  of  the 
compensation  to  which  they  were  entitled,  and 
which  she  might  have  claimed  from  them  after 
assessment  The  question  is  whether  she  could  in 
her  own  name  enforce  payment  of  it  as  against 
these  defendants.  In  considering  this  question,  it  is 
important  to  observe  that  the  claims  which  Berry 
and  Vickery  purported  to  assign  were  founded  on 
sect  68  of  the  Lands  Clauses  Act,  and  not  on 
any  notice  to  treat.  If  the  assigned  claimB  had 
been  claims  arising  upon  a  notice  to  treat  tbey 
might  have  been  regarded  ae  claims  arising  upon 
a  contract  or  as  claims  to  something  which 
might  be  considered  as  the  price  payable  by  the 
defendants  for  the  right  to  exercise  their  powers 
in  the  assignor's  lands,  and  therefore  as  property, 
and  in  either  view  as  legal  choses  in  action.  But 
in  the  absence  of  any  notice  to  treat  the  element 
of  contract  or  quasi  contract  or  of  proprietary 
right  seems  to  be  wanting,  and  the  claim  seems  to 
be  in  the  nature  of  a  claim  for  damages  for  a 
wrong— a  wrong,  indeed,  which  cannot  be  stopped 
by  injunction  or  otherwise  remedied  in  an  action, 
but  which  gives  rise  to  a  right  to  assessment  of 
damages  ;  and,  in  the  apparent  absence  of  autho- 
rity, I  think  that  such  a  claim  is  not  a  legal  chose 
in  action  within  the  meaning  of  the  Judicature 
Act  1875,  s.  25  :  (see  May  v.  Lane,  71  L.  T.  Bep. 
869).  There  are,  no  doubt,  some  expressions  in  the 
judgments  of  the  Lords  Justices  in  the  case  of 
Colonial  Bank  v.  Whinney  (53  L.  T.  Rep.  272; 
-30  Ch.  Div.  261)  which  seem  to  approve  a  state- 
ment in  Williams  on  Personal  Property,  to  the 
effect  that  a  right  to  damages  fur  a  tort  may  be  a 
legal  chote  in  action ;  but  the  decision  of  the  Court 
of  Appeal  in  that  case  was  reversed  in  the  House 
of  Lords,  and  it  is  difficult  to  suppose  that  it 
was  intended  by  sect  25  of  the  Judicature  Act  to 
make  all  rights  to  damages  (for  example,  for  libel 
or  assault)  assignable  under  that  section.  But 
however  this  may  be,  there  are  other  difficulties 
in  the  plaintiff's  way.  The  assignments  by  Berry 
and  Vickery  of  their  claims  could  of  course  operate 
only  as  assignments  of  what  they  were  entitled  to. 
But  the  jury  seem  to  have  given  compensation, 
not  for  the  damage  sustained  by  Berry  and  Vickery, 
but  for  the  damsge  sustained  by  the  plaintiff. 
This  is  clearly  so  as  to  the  damage  to  trade 
and  stock.  The  learned  judge  at  the  hearing 
directed  the  minds  of  the  jury  to  nothing  but  the 
injury  to  the  plaintiff's  own  trade  and  stock. 
Berry  and  Vickery  were  not  shown  to  have 
suffered  any  damage  to  their  trade  or  to  their 
stock,  and,  as  regards  the  structural  damage  also, 


the  jury  seem  to  have  been  allowed  to  assess  the 
compensation  on  the  footing  of  what  the  damage 
was  to  the  plaintiff,  and  the  measure  of  that  is 
not  necessarily  the  Bame  as  the  measure  of  what 
the  damages  would  have  been  to  premises  as  used 
for  different  trades  and  purposes  which  might 
require  different  degrees  of  repair.  Without  the 
aid  of  the  Judicature  Act  it  seemB  to  me  clear 
that  the  plaintiff  could  not  take  proceedings  in 
her  own  name.  All  the  damage  was  done  before 
the  assignments  of  the  leases,  and  was  damage 
done,  not  to  her  interest  but  to  the  interests  of 
Berry  and  Vickery,  and  could  not  be  claimed  by 
her  in  her  own  name.  So  far  as  I  know,  there  is 
no  principle  of  law  which  enables  a  purchaser  of 
an  estate  or  interest  in  land  to  maintain  an 
action  for  a  wrong  done  in  relation  to  the  land 
during  the  time  when  it  belonged  to  his  vendor, 
except  where  the  wrong  is  a  continuing  one,  as  in 
the  case  of  a  permanent  nuisance  (see  Pen- 
ruddock's  case,  5  Co.  Rep.  1006 ;  and  per  Parke,  B. 
in  Thompson  v.  Gibbons,  56  R.  R  702 ;  7  M.  Si  W. 
456),  and  I  think  that  the  law  must  be  in  the 
same  relation  to  churns  under  sect.  68  of  the  Lands 
Clauses  Act.  The  result  of  that,  so  far  as  I  am 
concerned,  is  that  the  plaintiff  gets  judgment  for 
the  700/.  and  the  6661.  in  respect  of  the  Hewitt 
leases. 

Judgment  accordingly. 

Solicitors :  WJUie  and  De  Buriatte  ;  he  Brasseur 
and  Oakley. 


Wednesday,  Dec.  9, 1903. 

(Before  Lord  Alverstone,  C.J.,  Lawrance  and 
Kennedy,  JJ.) 

NOKEB  AND  ANOTHER   (apps.)   V.  ISLINGTON 

Borouoh  Council  (reaps.),  (a) 
Metropolis — By-law — Reasonableness — -No  provi- 
sion as  to  notice — Insufficient  water-closet  accom- 
modation—Public Health  (London)  Act  1891 
(54  <fr  55  Vict.  c.  76),  «.  39  (1). 

By  by-law  26  made  by  the  London  County  Council 
pursuant  to  sect.  39  (1)  of  the  Public  Health 
(London)  Act  1891  it  was  provided  that .-  "  The 
landlord  or  owner  of  any  lodging-house  shall 
provide  and  maintain  in  connection  with  such 
house  water-closet,  earth-closet,  or  privy  accommo- 
dation in  the  proportion  of  not  less  than  one  water- 
closet,  earth-closet,  or  privy  for  every  twelve 
persons." 

The  by-laws  further  provided  a  penalty  upon  any 

breach  thereof. 
There  was  no  provision  as  to  notice  to  the  landlord 

or  owner. 

Held,  that  the  by-law  was  bad  on  the  ground  that 

it  was  not  reasonable. 
Case  stated  on  a  complaint  preferred  by  a 
sanitary  inspector  on  behalf  of  the  respondents 
against  the  appellants  for  that  they,  being  the 
owners,  as  defined  by  the  by-laws  of  the  London 
County  Council  made  under  sect.  39  (1)  of  the 
Public  Health  (London)  Act  1891,  of  a  certain 
lodging-house,  did  not  from  the  3rd  March  to 
the  20th  April  1903  provide  and  maintain  suffi- 
cient water-closet  accommodation,  contrary  to  the 
provisions  of  the  by-laws  and  the  Act 

At  the  hearing  of  the  complaint  it  was  proved 
that  the  appellants  were  agents  for  letting  and 

(«)  Reported  bj  W.  fit  B.  Uskbsbt,  Esq., 
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common  of  any  water-closet,  oartb-oloset,  privy,  oesa- 
pool,  or  receptacle  for  dang  the  landlord  shall 
cause  saoh  water-closet  earth-oloset  privy,  cess- 
pool,  or  receptacle  for  dang  to  be  cleansed  and  emptied 
as  aforesaid.  The  land  lord  or  owner  of  aoiy  lodging- 
fa  ousa  shall  provide  and  maintain  in  connection  with 
gnoh  bonse  water-oloaet,  earth-closet,  or  privy  accom- 
modation in  the  proportion  of  not  less  that  one  water - 
oloset,  earth-oloset  or  privy  for  every  twelve  peraona. 
For  the  porpoaea  of  this  by-law  "a  lodging-house " 
means  a  house  or  part  of  a  boose  which  is  latin  lodgings 
or  occupied  by  members  of  moro  than  one  family. 
"  Landlord,"  in  relation  to  a  boose  or  part  of  a  house 
which  ia  let  in  lodgings  or  occupied  by  members  of  more 
""  ',  means  the  person  (whatever  may  be  the 
of  bis  interest)  by  whom  or  on  whose 
behalf  sooh  house  or  part  of  a  house  is  lot  in  lodgings  or 
for  oooupation  by  members  of  more  than  one  family,  or 
who  for  the  time  being  receives  or  ia  entitled  to  receive 
the  profits  arising  from  saoh  letting.  "  Lodger,"  in 
relation  to  a  house  or  part  of  a  house  which  ?s  let  in 
lodgings  or  occupied  by  members  of  more  than  one 
family,  means  a  perHon  to  whom  any  room  or  rooms  in 
suoh  houso  or  part  of  a  honse  may  be  let  as  a  lodging 
or  for  his  nae  or  oooupation.  Nothing  in  this  by-law 
shall  extend  to  any  oommon  lodging-house. 

Under  these  by-laws  a  penalty  was  provided 
upon  breach,  but  they  contained  no  provision  as 
to  notice  to  the  landlord  or  owner. 


collecting  and  in  fact  collected  the  rent  of  the 
premises  in  question  during  the  period  mentioned 
in  the  complaint,  and  daring  such  period  the 
house  contained  nine  rooms  and  one  water-closet 
only  and  no  earth-closet  or  privy. 

In  July  1902  the  house  was  let  out  in  tenements 
to  members  of  more  than  one  family,  and  the 
appellants  collected  the  rents  of  the  several  tene- 
ments from  the  tenants  thereof. 

In  Sept.  1902  the  whole  of  the  tenants  of  the 
house  were  ejected  by  the  appellants.  From 
Sept  1902  to  Jan.  1903  the  house  was  unoccupied. 

In  Jan.  1903  the  whole  of  the  house  was  let  to 
one  tenant.  C.  Gates,  at  the  rent  (which  was  a  rack 
rent)  of  361.  per  annum,  payable  31.  per  month  in 
advance. 

On  the  5th  Jan.  1903  three  rooms  only  in  the 
honse  were  occupied  by  six  people. 

On  the  3rd  March  1903  the  whole  of  the  rooms 
in  the  house  were  occupied,  and  continued  to  be 
occupied  till  the  20th  April  1903.  by  sixteen  people, 


who  constituted  four  separate 

The  rooms  in  the  house  not  required  by  C. 
Gates  for  his  own  occupation  were  let  by  him  to 
lodgers,  from  whom  he  received  rent  on  his  own 
account. 

On  the  11th  March  1903  an  intimation  that 
the  closet  accommodation  was  insufficient  was 
left  on  the  premises  and  also  at  the  appellants' 


On  the  25th  March  1903  a  letter  was  sent  to 
the  appellants  calling  attention  to  the  matter,  to 
which  the  appellants  replied,  saying  that  they 
were  not  the  "  landlords." 

The  appellants  on  the  2Gth  March  U»03  sent  to 
the  tenant  of  the  house  a  letter  advising  him  to 
reduce  the  number  of  tenants  to  avoid  being  sum- 
moned for  not  having  sufficient  closet  accom- 
modation. 

It  was  objected  on  the  part  of  the  appellants 
(a)  that  the  by-law  No.  26  of  the  London  County 
Council  made  under  sect.  39  (1)  of  the  Public 
Health  (London)  Act  1891,  so  far  as  it  required 
the  landlord  or  owner  of  any  lodging-house  to 
provide  and  maintain  in  connection  with  such 
house  water-closet  accommodation  in  the  propor- 
tion of  one  water-closet  for  every  twelve  persons, 
vtax  ultra  rtresand  illegal,  and  that  the  magistrate 
had  therefore  no  jurisdiction  to  deal  with  the 
complaint ;  and,  further,  (I)  that,  before  any 
offence  could  be  committed  against  the  by-laws 
if  valid,  a  notice  from  the  sanitary  authority  was 
necessary ;  and  also  (e)  that  the  by-law,  if  valid, 
did  not  apply  to  the  appellants,  as  they  were  not 
the  owners  of  the  premises  within  the  meaning  of 
the  by-laws. 

The  magistrate  overruled  the  objection  and 
convicted  the  appellants. 

In  the  by-laws  in  question  it  was  provided  by 

No.  26 : 

The  occupier  of  any  premises  shall  cause  every 
-svater-cloeet  to  such  premises  to  be  thoroughly  cleansed 
from  time  to  time  as  often  as  may  be  necessary  for  the 
purpoao  of  kooping  such  water-closet  iu  cleanly  condi- 
tion. The  ocoupier  of  any  premises  shall  once  at  least 
in  every  week  cause  every  earth-closet,  privy,  and 
receptacle  for  dung  belonging  to  sooh  premises  to  be 
1  and  thoroughly  cleansed.  The  occupier  of  any 
i  shall  at  least  once  In  every  throe  months  cause 
'  cesspool  belonging  to  sooh  premises  to  be  emptied 
thoroughly  cleansed.  Provided  that  where  two  or 
i  In  a  lodging-honso  are  entitled  to  the  ate  in 


Woodfin  {Knight  with  him)  for  the  appellants. 
— This  by-law  purport*  to  be  made  under  sect  39 
of  the  Public  Health  (London)  Act  1891,  but  it  is 
not  one  relating  to  water-closets.  Sec.,  as  men- 
tioned in  the  section,  but  with  regard  to  lodging* 
houses.  The  present  by-law  is  unreasonable  and 
repugnant  to  the  statute,  for  it  does  not  require 
notice  to  be  given,  and  sect  37  of  the  Act  of 
1891  requires  a  notice.  It  is  therefore  ultra  vires 
and  void.  It  is  also  repugnant  to  the  common 
law,  because  by  its  provisions  the  sanitary  autho- 
rity has  power  to  compel  a  person  who  has  no 
power  to  act  to  commit  a  tort 

Courthope-Munroe  for  the  respondents. — The 
by-law  is  valid  and  reasonable  even  although 
notice  is  not  required.  Notice  is  only  required  to 
be  given  under  sect.  37  of  the  Public  Health 
(London)  Act  1891.   He  referred  to 

Salt  v.  8cott  Hall,  88  L.  T.  Rep.  868 ;  (1003) 
2  K.  B.  245. 

Lord  Alverbtone,  C.J. — I  think  the  objection 
taken  to  this  by-law  by  Mr.  Woodfin  in  the  way 
he  has  stated  it  is  a  good  objection.  In  reply  he 
summarised  his  argument  very  concisely  and 
neatly  by  stating  that  it  was  objected  before 
the  magistrate  that  the  by-law  was  unreasonable 
because  in  the  analogous  circumstances  under 
sect  37  it  is  contemplated  that  the  sanitary  autho- 
rity shall  give  a  specific  notice ;  that  this  by-law 
contemplates  none ;  and  therefore  the  by-law  is 
unreasonable.  I  think  in  substance  that  is  a 
good  objection.  I  have  no  doubt  whatever  as  to 
the  power  of  the  county  counoil  to  make  these 
by-laws.  I  think  the  point  taken  by  Mr.  Woodfin 
originally — that  this  must  be  regarded  as  a  lodging- 
house  notice,  and  that  inasmuch  as  lodging-house 
water-closet  accommodation  is  not  governed  by 
sect.  94,  this  lodging-house  by-law  for  providing 
water-closets  is  bad — is  not  a  good  point  I 
agree  with  Mr.  Courthope-Muoroe's  argument  that 
Beet.  39  is  a  re-enactment  with  some  amendment 
of  the  old  provision  which  now  puta  upon  the 
county  council  the  duty  which  was  previously  put 
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upon  certain  other  local  authorities.  I  think, 
therefore,  that  nnder  sect.  39  this  is  quite  within 
that  section.  That  these  sanitary  powers  ought 
to  be  construed  liberally,  we  hare  often  pointed 
out.  It  is  competent  to  the  county  council  to 
make  an  order  in  connection  with  the  water, 
closet  by-laws  that  there  shall  be  what  they  think 
at  any  rate  a  right  and  proper  minimum  of  water- 
closet  accommodation  in  respect  of  any  tenement 
or  any  class  of  tenement,  but  that  does  not  decide 
the  question  for  reasons  which  I  think  will  appear 
to  be  obvious.  Sub-sect.  3  of  sect  39  imposes 
the  duty  upon  the  sanitary  authority  of  observing 
and  enforcing  the  by-laws  under  this  section. 
The  by-laws  themselves  contemplate  that  any 
person  who  offends  against  one  of  the  by-laws 
shall  be  liable  for  every  such  offence  to  a  penalty 
of  51.  This  case  illustrates  the  importance  of 
there  being  some  notioe  (riven  to  the  person  com- 
plained of.  Nokes  and  Mokes  collected  the  rent 
which  Grates  paid,  and  I  agree  with  the  argument 
of  Mr.  Couithope-Munroe  that,  having  regard  to 
sect.  141,  they  ought  to  be  treated  as  standing  in 
the  position  of  their  clients.  There  is  no  doubt 
about  that.  On  the  other  hand.  Gates  is  the 
responsible  person  for  allowing  more  than  the 
twelve  persons  to  be  in  the  house  with  one  water- 
closet.  Therefore  it  is  a  case  in  which  injustice  may 
be  done  if  proceedings  are  taken  against  people  who 
may  have  partly  parted  or  wholly  parted  with  the 
control  of  their  premises,  unless  some  notice  is 

Even  to  them  before  proceedings  are  taken, 
cause  they  may  attempt  to  put  pressure  on  their 
tenants  to  reduce  the  number  of  such  tenants, 
as  was  done  here.  But  why  I  think  the  by-law, 
which  does  not  contemplate  any  notice  being  given 
to  the  landlord  or  owner  before  he  is  proceeded 
against  for  a  penalty,  is  bad  is  because  I 
find — the  sanitary  authority  being  the  persons 
who  are  to  say  what  is  the  minimum  number  of 
water-closets  which  according  to  the  circum- 
stances are  to  be  required,  and  the  sanitary 
authority  being  the  persons  who  have  power 
with  regard  to  any  house,  whether  built  before  or 
after  the  commencement  of  the  Act,  to  say  what 
is  a  sufficient  water-closet  accommodation  for  a 
given  number  of  people,  and  who  have  to  give  a 
statutory  notice  calling  upon  the  landlord  or 
owner  to  provide  that  the  terms  of  sect.  3? 
shall  be  carried  out,  and  that  if  not  he  shall  be 
liable  to  a  penalty  of  hi.— sect.  37  contem- 
plates that  the  authority  shall  give  notice  to 
the  landlord  or  owner  before  proceedings  are 
taken.  I  think,  therefore,  this  objection  to  a  by. 
law  which  imposes  a  penalty  for  the  breach  of  it, 
especially  when  yon  remember  it  is  intended  to 
be  put  in  force-against  people  who  are  not  in  fact 
owners,  but  are  put  in  the  position  of  owners,  is 
a  good  one.  and  that  there  should  be  the  same 
kind  of  notice  given  to  them  before  proceedings 
are  taken  as  is  contemplated  by  sect.  37.  I 
think,  therefore,  this  by-law,  which  provides  that 
proceedings  may  be  taken  and  that  the  land- 
lord  shall  provide  closet  accommodation,  and 
does  not  make  provision  for  a  notice  to  be  given 
before  proceedings  are  taken,  is  not  a  reasonable 
by-law. 

Lawrance,  J. — I  agree. 

Kennedy,  J .  concurred.  Appeal 

Solicitors  :  A.  D.  Levi;  A.  M.  Bramall 


Wednesday,  Dec.  9,  1903. 

(Before  Lord  Alverstone,  C.J.,  Lawrance 
and  Kennedy,  JJ.) 

McNair  (app.)  v.  Baker  (reap.),  (a) 

Metropolis — Smoke  —  Chimney  of  club — Smoke 
from  cooking  range*  and  heating  apparatus— 
"  Private  dwelling-house  "  —  Public  Health 
(London)  Act  1891  (54  <£•  55  Vict.  c.  76), 
s.  24  (6). 

The  chimney  of  a  club  of  750  members,  such  club 
containing  the  usual  club  accommodation, 
emitting  smoke  from  the  cooking  ranges  and  the 
furnaces  of  a  vertical  boiler  nted for  heating  the 
premises,  is  not  the  chimney  of  a  "private 
dwelling-house"  within  the  exception  contained 
in  sect.  24  (6)  of  the  Public  Health  [London) 
Act  1891. 

Case  stated  on  a  complaint  preferred  by  the 
appellant  against  the  respondent  for  making 
default  in  complying  with  the  requisitions  of  a 
notice  requiring  him  to  abate  a  nuisance  arising 
from  black  smoke  having  been  allowed  to  issue 
from  a  furnace  chimney,  and  to  prevent  a  recur- 
rence  of  the  same. 

The  appellant  was  a  sanitary  inspector  of  the 
city  of  Westminster. 

The  respondent  was  the  secretary  of  the  St. 
James'  Club,  situate  at  No.  106.  Piccadilly,  within 
the  city  of  Westminster,  and  represented  the 
club. 

In  consequence  of  information  received  by  the 
appellant  of  the  issue  of  black  smoke  from  the 
premises  of  the  club,  the  premises  were  watched 
by  the  appellant  in  October.  Quantities  of  black 
smoke  were  in  that  month,  and  also  in  the 
months  of  November  and  December,  observed  to 
issue  from  the  premises. 

On  tbe  1st  Oct.  an  intimation  notice  was  served 
by  the  appellant  on  the  club. 

The  issue  of  black  smoke  did  not  abate,  and  on 
the  31st  Oct.  a  statutory  notice  was  duly  served 
on  the  club,  but  the  issue  of  black  smoke  con- 
tinued. 

The  club  is  managed  by  a  committee,  and  has 
oocupied  the  premises  for  thirty  or  forty  years 
past.  Previously  the  premises  were  used  as  the 
French  Embassy.  The  club  consists  of  750> 
members,  and  its  premises  comprise  the  ordinary 
accommodation  of  a  West-end  club.  There  are 
two  dining-rooms  for  the  general  use  of  members, 
and  there  are  also  private  dining-rooms  which 
may  be  engaged  by  members  without  extra  pay. 
nient  for  special  occasions.  There  are  five  bed- 
room) for  the  use  of  members,  four  of  which 
may  be  hired  by  members  respectively  for  a  week 
only  at  one  time,  and  one  of  which  may  at  tbe 
discretion  of  the  committee  be  hired  by  a  member 
for  three,  six,  nine,  or  twelve  months  at  one  time 
respectively.  The  use  of  the  bedrooms  is  in  these 
and  other  respects  subject  to  the  rules  of  the  club 
and  tbe  regulations  of  the  committee  thereunder. 
There  are  eight  other  bedrooms  for  the  use  of  the 
staff  of  the  club.  Tbe  club  is  open  during  par- 
ticular hours  according  to  tbe  rules.  Tbe  food  is 
bought  by  the  committee  and  sold  to  members. 

In  the  basement  of  the  premises  there  are 
scveral  covered- in  cooking  ranges,  a  large  roasting 
yrate,  and  a  vertical  boiler  with  furnace  attached'. 
The  Bmoke  from  these  various  arrangements  dis- 
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charges  into  one  floe,  which  is  the  chimney  com- 
plained  of  herein.  The  principal  part  of  the 
smoke  emitted  from  the  flue,  originated  in  the 
furnace  and  boiler.  The  furnace  and  boiler  were 
need  for  the  purpose  of  heating  the  premises. 

On  the  bearing  of  the  summons  it  was  sub- 
mitted by  the  respondent  that  the  chimney  was 
the  chimney  of  a  "  private  dwelling-house  "  within 
sect.  24  (6)  and  was  therefore  not  liable  to  be 
dealt  with  nnder  the  provision*  of  the  Public 
Health  (London)  Act  1691. 

The  appellant  by  his  counsel  contended  that 
the  words  *'  private  dwelling-house "  meant  a 
family  residence  or  home,  and  that  the  use  of  the 
premises  excluded  them  from  the  exemption  of 
the  section,  and  that  as  the  chimney  sent  forth 
black  smoke  in  snch  quantity  as  to  be  a 
nuisance  it  was  liable  to  be  dealt  with  under  the 
Act. 

The  magistrate  found  as  a  fact  that  the  respon- 
dent did  not  abate  the  nuisance  or  do  what  was 
necessary  to  prevent  the  recurrence  of  the  same 
or  otherwise  comply  with  the  statutory  notice. 
He  farther  fonnd  as  a  fact  that  the  chimney  of 
the  club  sent  forth  black  smoke  in  such  quantity 
aa  to  be  a  nuisance.  But  he  held,  on  the  construc- 
tion of  the  section  of  the  Act,  that  the  chimney 
was  the  chimney  of  a  private  dwelling- bouse,  and 
that  the  premises  as  used  by  the  club  were  a 
private  dwelling-house  within  the  meaning  of  the 
section,  and  he  dismissed  the  summons. 

The  question  upon  which  the  opinion  of  the 
court  waa  desired  was  whether,  upon  t lie  facts  set 
out,  the  chimney  waa  the  chimney  of  a  private 
dwelling-house,  and  whether  the  premises  of  the 
St.  J ames'  Clnb,  as  used  by  the  club,  were  a  private 
dwelling-house  within  sect.  24  (5)  of  the  Public 
Health  (London)  Act  1891. 

Macmorran,  K.C.  (/.  Hurst  with  him)  for  the 
appellant. — The  magistrate  waa  wrong  in  holding 
that  this  chimney  waa  "  the  chimney  of  a  private 
dwelling- house,"  and  so  was  within  the  exception 
contained  in  sect.  24  (b)  of  the  Public  Health 
(London)  Act  1891.  In  German  v.  Chapman  (37 
L.  T.  Rep.  685 ;  7  Ch.  Div.  271)  a  building  for  the 
education  and  lodging  of  100  girls  in  connection 
with  a  charitable  institution  supported  by 
voluntary  contributions  was  held  to  be  a  breach, 
of  a  covenant  to  use  any  house  or  building 
erected  upon  certain  land  "for  a  private 
dwelling-house  only,"  and  in  Hobton  v.  Tulloch 
(78  L.  T.Eep.  224;  (1898)  1  Ch.  424)  using  a 
house  as  a  boarding-house  for  Bcholars  attending 
a  school  in  the  neighbourhood  kept  by  the  owner 
of  the  house  waa  held  to  bj  a  breach  of  a  cove- 
nant not  to  use  the  bouse  "for  any  other  purpoje 
than  a  private  residence."  Again,  where  a 
landlord  entered  into  an  agreement  to  let  a  resi- 
dential flat  to  a  tenant  under  conditions  and 
regulations  which  clearly  showed  that  the  building 
in  which  the  flat  waa  situated  wa3  intended  to 
be  used  for  residential  flats  only,  he  was  restrained 
in  Hudson  v.  Cripp$  (73  L.  T.  Rep.  741 ;  (1896) 
1  Ch.  265)  from  turning  a  large  part  of  the  build- 
ing into  a  club.   He  referred  to 

Queen  Ann4  Residential  Mansion*  nrxd  Hotel  Com. 
pany  v.  Mayor  of  Westminster,  46  Sol.  Jo.  70. 

Boydell  Houghton  for  the  respondent. — This 
club  waa  a  private  dwelling-house  within  the 
meaning  of  the  section,  and  was  not  used  in  any 
nenae  for  the  purpose  of  trade.   The  cases  quoted 


are  quite  different  from  the  present  one,  and. 
when  one  looks  at  sect.  24  (a),  the  magistrate 
arrived  at  a  correct  finding  of  fact  so  far  aa 
sect.  24  (b)  is  concerned. 

Lord  Alyerstone.C.  J- — Mr.  Boydell  Houghton 
has  argued  this  case  in  the  only  way  it  could  lw 
argued,  supporting  the  view  that  the  magistrate 
has  taken  a  correct  view  of  the  section.  The 
magistrate  baa  not  found  a  finding  of  fact  bind- 
ing on  us,  but  has  held,  on  the  construction  of 
the  Act,  that  the  chimney  was  a  chimney  of  a 
private  dwelling-house.  He  has  found  that  this 
building  waa  used  for  the  residence  of  some  750 
members,  and  that  there  was  cooking  going  on 
for  them  when  they  came  in,  and  that  the  warm- 
ing of  the  whole  club  was  done  by  the  furnace, 
and  that,  in  addition  to  the  bedrooms  for  member* 
which  could  be  let  out,  there  were  the  bedrooms 
for  the  servants.  We  have  got  to  say  whether 
this  is  a  chimney  of  a  private  dwelling-house  or 
not.  Quite  apart  from  the  authorities,  and  the 
authorities  Mr.  Macmorran  has  cited  are  all  in 
favour  of  bis  view,  to  my  mind  it  is  quite  impos- 
sible to  come  to  the  conclusion  as  a  matter  of  law 
that  a  chimney  such  as  this  is  described  to  be 
is  the  chimney  of  a  private  dwelling-house.  I  am 
not  dealing  with  the  original  construction  of  the 
building,  nor  how  it  might  be  used,  but  as  it  is 
to-day.  After  enumerating  a  number  of  fur- 
naces and  fireplaces  that  come  within  the  Act, 
the  section  says,  "  Any  chimney  sending  forth 
black  smoke  in  such  quantity  (not  being  the 
chimney  of  a  private  dwelling-house)  as  to  be  a 
nuisance"  In  my  opinion  it  cannot  be  contended 
that,  looking  at  the  fair  construction  of  th»«t 
section,  this  is  the  chimney  of  a  private  dwelling- 
house,  and  I  think  the  magistrate  ought  to  have 
convicted. 

Lawrance,  J.— I  agree. 

Kennedy,  J.-l  agree.  Appeal 

Solicitors :  Allen  and  Son ;  Norton,  Bote,  and 
Norton. 


Wednesday,  Dec.  9,  1903. 

(Before  Lord  Alverbtonb,  C.J.,  Lawrence  and) 
Kennedy,  JJ.) 

Ubk  Urhan  District  Council  (apps.)  r. 
Mortimer  (reBp.).(a) 

Public  health — Dangerous  structure — Cost*  in- 
curred by  authority  —  Towns  Improvement 
Clauses  Act  1847  (10  «fr  11  Vict.  c.  34),  s.  75— 
Public  Health  Act  1875  (38  <f  39  Vict.  c.  55), 
**.  160,  257 — Cotts  of  appellant  where  respon- 
dent does  not  appear — Practice. 

Sect.  257  of  the  Public  Health  Act  1875  does  no! 
apply  to  sect.  75  of  the  Totem  Improvement 
Clauies  Act  1847,  incorporated  in  the  Act  of 
1875  by  sect.  160. 

Expenses  of  putting  up  a  hoarding  under  sect.  75 
of  the  Act  of  1847  can  be  therefore  recovered, 
although  three  months  have  not  elapsed  since  the 
demand. 

Costs  may  be  granted  in  a  proper  case  against  a 
respondent,  the  defendant  before  the  justices, 
even  although  he  does  not  appear  upon  the 
appeal 

(a)  Reported  by  \V.  i>t  B.  Hsmbkkt,  Ek}.,  tt*rrt»t«r-»i  L*w. 
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Cask  stated  on  :i  complaint  to  recover  the  sum  of  | 
II.  10«.  6d.  for  expenses  incurred  upon  default  of 
compliance  with  a  notice  tinder  sect.  160  of  the 
Public  Health  Act  1875. 

At  the  bearing  of  the  complaint  it  was  proved 
on  behalf  of  the  appellants  that  on  the  13th  Nov. 
1902  the  surveyor  to  the  appellants  reported  to 
them  that  the  roof  of  a  certain  house  (for  which 
the  respondent  acted  as  agent)  was  in  a  dangerous 
state,  and  that  on  the  17th  Nov.  the  surveyor, 
pursuant  to  sect.  75  of  the  Towns  Improvement 
Clauses  Act  1847,  incorporated  by  sect.  160  of  the 
Public  Health  Act  1875.  served  a  notice  personally 
upon  the  respondent  calling  upon  him  within 
three  days  to  take  down  or  repair  the  roof,  and 
that  in  default  of  his  so  doing  complaint  would 
be  made  before  two  justices  in  accordance  with 
the  provisions  of  the  statutes  in  that  case  made 
and  provided. 

The  terms  of  this  notice  were  not  complied 
with,  and  the  appellants,  pursuant  to  the  section, 
caused  a  hoarding  to  be  erected  in  front  of  the 
house  on  the  31st  Dec.  1902,  and  the  charges  of  the 
person  employed  to  erect  such  hoarding,  amount- 
ing to  the  sum  of  1/.  8*.,  had  been  paid  by  the 
appellants. 

A  summons  had  been  applied  for  by  the  appel- 
lants against  the  respondent,  but  was  not  pro- 
ceeded with  as  in  the  meantime  the  dangerous 
building  had  been  made  safe  by  the  respondent. 

On  the  13th  Feb.  1903  a  formal  demand  for 
payment  of  11.  Ss.  and  of  2s.  6o\,  the  cost  of  the 
summons,  was  made  by  the  appellants  upon  the 
respondent. 

On  behalf  of  the  respondent  it  was  contended 
that,  inasmuch  as  the  three  months  had  not 
elapsed  since  the  date  of  the  demand  upon  him, 
as  allowed  in  cases  of  apportionment  by  sect  257 
of  the  Public  Health  Act  1875,  the  complaint  laid 
by  the  appellants  was  premature  (the  date  of  the 
complaint  being  the  6th  May  1903),  and  that  the 
respondent  was  entitled  to  go  to  arbitration  as  to 
the  amount  payable. 

The  justices  upheld  this  contention  and  dis- 
missed the  complaint. 

S.  R.  C.  Bosanquet  for  the  appellants.— In  this 
case  the  work  was  done  and  the  expenae  thereof 
was  payable  by  the  owner  by  sect.  75  of  the 
Towns  Improvement  Clauses  Act  18*7  (10  &  11 
Vict.  c.  34),  which  is  incorporated  by  sect.  1 60  of 
the  Public  Health  Act  1875  (38  &  3y  Vict  c.  55). 
Sect.  257  of  the  Act  of  1875  does  not  apply  to  this 
case  at  all,  and  the  justices  were  wrong  in  holding 
that  it  did.    He  referred  to 

Mayor  of  Folkestone  v.  Brooks,  69  L.  T.  Bep.  403  : 
(1893)  3  Ch.  22. 

The  respondent  did  not  appear. 

Lord  Alvbbstone,  C.J. — I  think  the  view  of 
the  appellants  is  right.  The  Towns  Improvement 
Clauses  Act  1817  provides  by  sect.  75  that  all  the 
expenses  of  putting  up  the  hoarding  or  fence  shall 
be  paid  by  the  owner.  There  is  no  question  as  to 
joint  owners  hero,  or  as  to  the  liability  of  any 
other  persons  to  pay.  It  is  said  that  because  under 
sect.  257  of  the  Public  Health  Act  1875,  where 
expenses  have  been  settled  and  apportioned  by  the 
surveyor  of  the  local  authority  as  payable  by  the 
owner,  such  apportionment  is  to  be  binding  and 
conclusive  unlesB  within  three  months  he  dis- 
putes them,  the  amount  here  is  not  payable  as  it 
can  be  disputed,  and,  as  that  section  applies,  the 


respondent  can  go  to  arbitration  as  to  what 
should  l>e  apportioned  on  him.  That  is  not  so. 
There  is  no  question  of  apportionment  here.  All 
that  might  arise  would  be  a  question  of  amount. 

Lawbance  and  Kennedy  concurred. 

Bosanquet  asked  for  the  coats  although  the 
respondent  did  not  appear. 

Lord  Alvbbstone,  C.J. — Although  it  is  not 
the  general  practice  of  this  court  to  give  costs 
against  a  respondent  who  does  not  appear  on 
an  appeal  and  who  was  the  defendant  in  the 
court  oelow,  the  view  of  the  court  is  that  our 
discretion  is  not  fettered  by  any  rule.  It  is  only 
the  practice  not  to  give  costs  in  such  cases  in  the 
absence  of  special  circumstances.  Here  the 
application  to  the  justices  was  in  the  nature  of  a 
civil  proceeding  to  recover  a  debt  and.  as  the 
respondent  saw  fit  to  raise  an  untenable  defence 
of  this  kind,  I  think  here  we  can  grant  costs 
against  him.  Judgment  accordingly. 

Solicitors:  Le  Brasseur  and  Oakley,  for 
Le  Brasseur  and  Boveen,  PontypooL 


Dec.  9  and  10,  1903. 

(Before  Lord  Alvbbstone,  C.J.,  Lawrance 
and  Kennedy,  JJ.) 

Gabbutt  (app.)  r.  Durham  Joint  Committee 
(resps.).  (a) 

Police — Pension — Approved  service  —  Continuous 
eervice — Break  in  service — Police  Act  1890  (53  <£ 
5*  Vict.  c.  45),  s.  1. 

The  "  approved  service  "  referred  to  in  sect.  \  of  the 
Police  Act  18iH>  must  be  continuous  service  to 
entitle  a  constable  to  a  pension. 

Case  stated  by  quarter  sessions  on  an  applica- 
tion made  on  behalf  of  the  appellant  a  retired 
police  constable,  by  way  of  appeal  against  the 
refusal  of  the  standing  joint  committee  to  admit 
his  claim  to  a  pension  under  the  Police  Act 
1890. 

On  the  hearing  of  the  application  the  appellant 
relied  upon  a  certificate  of  approved  service  for 
upwards  of  twenty-five  years  which  was  produced, 
and  which  (save  for  the  objection  hereinafter 
mentioned)  was  admitted  to  be  a  certificate  duly 
given  under  the  Act  and  to  refer  to  the  appel- 
lant. 

The  certificate  showed  service  for  twenty-five 
years  and  ninety-nine  days,  but  also  showed  two 
breaks  in  the  service  of  four  and  two  months 
respectively,  snch  breaks  not  being  included  in 
the  above  period. 

The  respondents  tendered  evidenco  to  the  effect 
that  the  service  of  the  appellant  during  the 
period  had  not  in  fact  been  diligent  and  faithful 
service,  and  contended  that  the  certificate  related 
to  the  period  of  service  and  was  not  conclusive 
evidence,  and  that  the  acting  chief  constable  could 
not  certify  as  to  character,  which  appeared  from 
the  police  records,  and  that  the  joint  committee 
were  entitled  to  exercise  their  discretion  as  to 
granting  or  withholding  a  pension  on  the  ground 
of  misconduct. 

The  appellant  contended  that  it  was  not  open 
to  the  respondents  to  contradict  the  certificate, 
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and  that  such  evidence  was  therefore  inadmis- 
sible. 

On  this  point  the  justices  agreed  with  the  con- 
tention  of  the  appellant,  and  refused  to  receive 
evidence  as  to  the  character  of  the  appellant. 

The  respondent*  further  contended  that,  upon 
the  trae  construction  of  the  Act,  it  was  necessary 
that  the  whole  period  of  service  of  twenty-five 
years  should  be  continuous  in  order  to  entitle 
the  appellant  to  a  pension  in  respect  thereof. 

The  appellant  contended  that  the  period  need 
not  be  continuous,  and  further  contended  that 
even  so  the  certificate  of  approved  service  once 
given  precluded  the  respondents  from  raising  this 
point. 

The  Court  of  Quarter  Sessions  considered  that 
the  Act  required  that  the  whole  period  should  be 
continuous,  and,  inasmuch  as  the  certificate 
showed  on  its  face  that  there  had  been  two  breaks 
in  the  period  of  service,  they  considered  that  it 
was  open  to  the  respondents  to  raise  this  point. 

They  accordingly  dismissed  the  application. 

Pickeragill  (Simey  with  him)  for  the  appellant. 
—At  the  end  of  the  certificate  showing  the  ser- 
vice, the  chief  constable  states  -.  "  I  certify  that  the 
term  of  approved  service  entered  above  has  been 
diligent  and  faithful  service  within  the  meaning 
of  sect.  4  of  the  Police  Act  1890."  Under  that 
section  the  certificate  by  the  chief  officer  of  the 
police  force  as  to  the  period  of  a  constable's  ap- 
proved service  is  to  be  "sufficient  evidence" 
thereof.  The  respondents  therefore  cannot  go 
behind  this  certificate,  and  so  the  appellant  here, 
having  completed  not  less  than  twenty-five  years' 
approved  service,  is  entitled  to  his  pension  under 
sect.  1  of  the  Police  Act  1890.  Nowhere  does  it 
appear  by  that  statute  that  this  approved  service 
must  be  continuous.  That  deduction  cannot  be 
drawn  merely  because  in  ether  sections  of  the  Act 
a  constable  is  allowed  to  include  in  the  length  of 
time  of  bis  service  approved  service  with  another 
police  force  or  service  with  the  army  reserve  when 
called  out  for  war  or  training. 

Jtf.  Shearman,  K.C.  (Meynelt  with  him)  for  the 
respondents. — It  is  true  that  sect.  4  of  the  Act 
of  1890  eays  that  the  certificate  of  the  chief  officer 
of  the  police  force  shall  be  sufficient  evidence,  but  it 
does  not  say  that  it  shall  be  conclusive  evidence. 
When  the  certificate  is  looked  at  it  shows  two 
breaks  in  the  service.  When  the  whole  Btatute 
is  looked  at  it  is  clear  that  approved  service  must 
be  continuous  service  to  entitle  the  constable  to  a 
pension.    He  referred  to 

Civil  Officers'  Pennons  Act  1809  (32  &  33  Vict, 
o.  60)  ; 

H alitor  v.  Simpwm,  88  L.  T.  Eep.  306  ;  (1903)  A.  C. 
208. 

By  sect.  21,  the  police  authorities,  if  the  constable 
has  not  been  dismissed,  have  power  to  return  the 
deductions  that  have  been  made  if  the  constabla 
leaves  without  pension  or  gratuity.  If  the  conten- 
tion of  the  appellant  is  correct,  a  constable  might 
get  these  deductions,  rejoin  again,  and  yet  in  the 
end  get  his  pension,  although  he  might  have 
resigned  and  rejoined  several  times. 

Piekengill  in  reply. 

Lord  Alverstone,  C.J. — This  case  is  not  free 
from  difficulty,  and  I  certainly  think  it  very 
desirable  that  the  matter  should  be  put  beyond 
all  question  by  BOme  amending  Act,  or  by  some 


regulation,  if  Buch  can  be  made,  whioh  will  pro- 
duce that  result.  I  am,  however,  of  opinion  that, 
upon  the  construction  of  the  Act,  the  service 
referred  to  must  be  continuous  service.  I  wish 
to  Bay  in  this  case,  and  I  will  deal  with  the  matter 
in  a  moment,  that  there  seem  to  be  peculiar 
difficulties  in  the  way  that  do  not  always  arise. 
There  is,  as  far  as  I  can  gather,  no  certificate 
of  the  police  authority  and  there  is  no  order 
of  the  police  authority  under  sub-sect  1  of 
sect.  4.  I  do  not  say  that  there  was  none  in  this 
case,  but  all  I  suy  is  that  none  has  been  pro- 
duced before  us.  Tho  document  that  came  bei  ore 
us  was  the  certificate  signed  by  the  chief  officer 
of  the  police  under  sub-sect.  2  of  Beet.  4,  and  I 
have  no  doubt  that  that  is  intended  to  be  sufficient 
evidence  of  the  period  of  the  constable's  approved 
service  in  any  particular  force.  But  that,  of  course, 
does  not  touch  the  question  that  we  are  dealing 
with,  and  whether  or  not  that  certificate  could  be 
gone  behind  is  another  matter  which  it  is  not 
necossary  for  us  to  consider.  I  should  have 
thought  that  it  would  require  a  very  strong  case  to 
go  behind  that  certificate ;  but,  be  that  as  it  may,  I 
only  desire  to  point  out  that  we  are  not  here  deal- 
ing with  the  order  of  the  authority,  the  stand- 
ing committee  of  the  quarter  sessions  and  the 
county  council,  made  under  Bub-sect.  1  of  sect.  4. 
Therefore  the  case  which  comes  before  us  is 
this:  There  is  the  certificate  under  sub -sect.  2 
of  sect.  4,  which  shows  twenty-five  years  and 
ninety-nine  days'  service  made  up  of  three 
periods,  there  being  a  break  of  four  months 
in  1881  when  the  constable  resigned,  he  then 
being  a  first  class  constable,  and  he  was  after- 
wards reinstated  as  a  second  class  constable. 
Mr.  Pickeregill  has  said  that  he  resigned  of  his 
own  free  will  and  was  not  dismissed.  I  will  take 
it  so,  but,  if  that  is  so,  it  rather  makes  clear, 
what  I  think  is  the  real  construction  of  this 
certificate,  that  he  re-engaged  himself.  Then  he 
was  called  upon  to  resign  in  Feb.  1899,  and 
he  was  reinstated  as  a  second  class  constable 
in  April  1899.  In  other  words,  there  are  two 
breaks,  and  I  think  it  must  be  taken  that 
either  he  was  called  upon  to  resign  or  that  he 
did  resign.  Therefore  what  we  have  to  consider 
is  whether  "  approved  service  "  in  this  Act  means 
continuous  service,  or  means  service  that  may  be 
made  up  of  certain  periods  with  breaks.  I  should 
like  to  say  that  it  seems  to  me  that  the  words  taken 
by  themselves  do  not  in  any  way  indicate  the  service 
might  not  be  made  up  of  several  periods.  If  we 
take  the  of  Walker  v.  Simpson  (tup.)  to  which 
Mr.  Shearman  called  attention  in  the  Privy 
Council,  where  they  were  dealing  with  the  question 
of  what  was  service,  I  can  see  no  difficulty  or  doubt 
that  under  those  circumstances,  as  Lord  Mac- 
naghten  there  pointed  out,  the  service  for  a 
certain  time  may  be  a  service  made  up  of 
broken  periods.  But  what  we  have  to  consider 
is  what  was  meant  in  this  Act,  and,  although 
I  do  not  come  to  the  conclusion  without  doubt, 
I  think,  looking  at  this  Act,  there  are  certain 
clauses  which  shor  that  it  must  have  been 
meant  to  have  been  continuous  service,  or  else 
the  clauses  are  absolutely  unnecessary.  The 
first  section  speaks  of  a  man  completing  not  leas 
than  twenty- five  years'  approved  service  and 
completing  fifteen  years'  approved  service.  That 
of  itself  does  not,  to  my  mind,  decide  the  case, 
but  it  rather  points  in  the  direction  of  the  period 
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l>eing  completed,  I  think,  as  a  continuous  period. 
But  of  course  that  might  be  very  easily  rebutted, 
because  the  transmission  from  it  is  so  very  small 
by  the  subsequent   provisions.     Therefore  we 
have  got  to  see  what  light  is  thrown  upon  it  by 
the  other  provisions.    Now,  the  first  important 
provision  is  under  sub-sect.  1  of  te zl.  4 :  "  The 
service  of  a  constable  for  the  purposes  of  this 
Act  shall   be   subject  to  such  deductions  in 
respect  of  sickness,  misconduct,  or  neglect  of 
duty  as  may  be  made  therefrom  in  pursuance  of 
the  regulations  of  the  force  to  which  the  con- 
stable belongs;  and  the  expression  'approved 
service '  shall  for  the  purposes  of  this  Act  mean 
such  service  as  may  after  such  deductions  as 
aforesaid  (if  any)  be  certified  under  the  order  of 
the  police  authority  to  have  been  diligent  and 
faithful  service."   Again  I  think,  to  a  certain 
extent,  it  rather  supports  Mr.  Shearman's  view, 
because  it  speaks  of  deductions  in  respect  of 
sickness,  misconduct,  or  negleot  of  duty,  which 
would  refer  to  the  period  when  a  man  was,  so 
to  speak,  serving,  but  it  is  not  conclusive,  because 
it  is  quite  possible  to  apply  thote  words  to  the 
several  periods  of  service  and  to  make  a  deduction 
for  each  period,  and  then  the  sum  total  of  the 
various  periods — the  deductions  having  already 
been  made — will  come  up  to  the  twenty-five  years. 
So  that  again  yon  have  got  a  section  which 
is  not  a  conclusive  one,  but  which,  I  think, 
favours  the  view  of  the  service  being  continuous. 
Sub-sect.  4,  about  the  man  shifting  from  one  force 
to  another,  which  was  relied  upon  by  Mr.  Shear- 
man, I  do  not  think  touches  the  question  at  all. 
That  was  necessary,  because  it  might  be  thought 
that  the  man's  service  in  one  force  would  not  be 
continuous  service  in  another  force,  and  there- 
fore that  was  necessary  to  entitle  men  to  count 
service  in  force  A  as  being  approved  service 
in  force  B.    But  sub  sect.  5  does  seem  to  be 
quite  different.   If  Mr.  Fickersgill's  argument  is 
correct,  that  all  periods  are  to  be  added,  then  why 
should  sub- sect.  5  be  added,  that  where  the  con- 
stable with  the  knowledge  of  the  police  authority 
is  called  out  for  training  or  for  permanent  ser- 
vices, he  shall  be  entitled  after  returning  to  the 
police  force  after  the  end  of  such  training  or 
service  to  reckon  any  approved  service  which  he 
was  entitled  to  reckon  at  the  commencement. 
Now,  if  there  was  ever  a  case  in  which  such 
a  break  as  that  ought  not  to  make  any  difference 
and  that  therefore  the  mau  would  be  entitled 
to  add  together  the  pieces  of  service  which  he 
had  performed,  you  would  think  that  that  would 
be  the  case,  and  yet  you  see  that  it  has  to  be 
provided  for  by  express  enactment.  Therefore 
that  seems  to  point  in  the  direction  of  absence 
from  the  force  without  such  leave  as  not  being 
considered  part  of  the  approved  lervice,  there 
being  a  direction  that  he  shall  be  entitled  to 
reckon  what  he  was  entitled  to  at  the  com- 
mencement of  his  absence  as  approved  service 
in  the  force.   Then,  if  you  come  to  sect.  5,  sub- 
sect.  5,  which  is  the  section  which  deals  with 
disablement  and  incapacity  during  the  service, 
we  find  a  corresponding  provision  which  again 
is,  I  think,  absolutely  unnecessary  if  Mr.  Pickers- 
gill's  argument  is  right— namely,  that  all  these 
periods  may  be  added  together.    That  says: 
'■  Where  a  constable  so  serves  again,  the  provi- 
sions of  this  Act  as  to  retirement  and  pension*, 
allowances,  and  gratuities  shall  apply  as  if  be 


had  not  previously  retired,  save  that,  except  in 
the  case  of  a  pension  for  non. accidental  injuries 
received  in  the  execution  of  duty,  he  shall  not 
reckon  as  approved  service  the  time  which  elapsed: 
between  his  former  retirement  and  the  commence- 
ment of  his  service  again."   That,  again,  may 
point  to  a  case  in  which  the  break  is  especially 
provided  for  by  allowing  the  provisions  to  apply 
as  though  the  man  bad  not  previously  retired:. 
Now,  I  think  it  is  a  strong  thing  to  say,  in  the  face 
of  those  two  provisions,  that  if  a  man  chooses  to 
absent  himself  from  the  iorce  for  however  long  a 
period  or  for  whatever  purposes  he  likes,  be  can 
claim  that  the  twenty-five  years'  Bervice  can  be 
made  up  of  broken  periods.    There  whs  one  more 
section  to  which  our  attention  was  called  by  Mr. 
Shearman  which  shows  what  the  scheme  of  the 
Act  was.   Sect.  -1  refers  to  a  man  being  retired 
without  getting  a  pension,  and  again  it  says  that : 
"  If  a  constable  not  having  been  dismissed  leaves 
a  police  force  without  a  pension  or  gratuity,  the 
police  authority  may,  if  it  seems  to  them  just, 
pay  him  the  whole  or  part  of  the  rateable  deduc- 
tions which  have  been  made  from  bis  pay-"  Again, 
that  is  not  CDnclusive,  because  Mr.  Piokersgill 
would  be  entitled  to  say :  "  If  a  man  does  not 
claim  any  repayment  of  the  deductions,  he  ought 
to  be  allowed  when  he  goes  on  service  at  the 
latter  period  to  add  two,  three,  or  four  perioda 
together."   I  agree  that  that  is  not  conclusive,  but 
it  does  seem  to  me  to  support  the  view  that  the 
Legislature  was  dealing  with  continuous  service, 
and  was  therefore  providing  for  a  man  going  out 
of  the  service  before  the  time  when  he  wsb  in  a> 
position  to  claim  a  pension.   For  these  reasons 
1  think  that  the  decision  of  the  quarter  sessions 
was  right,  and  that  the  appeal  should  be  dis- 
missed. 

Lawbancb,  J. — I  am  of  the  same  opinion,  and 
it  is  impossible  to  say,  reading  these  sections, 
that  they  are  consistent  with  the  argument 
that  any  number  of  periods  of  service  may  be 
added  together  for  the  purpose  of  ensuring 
the  pension.  It  is  one  of  numerous  instances 
in  Acts  of  Parliament  where  by  the  insertion  of 
one  word  the  framere  of  the  Act  might  hav« 
made  their  meaning  peifectly  clear,  whereas  in 
this  instance,  in  order  to  see  what  is  the  meaning 
of  the  Act,  it  is  necessary  to  look  through  the 
whole  of  the  sections  to  see  whether  the  service 
is  to  be  a  continuous  service  or  not  If  the 
framere  of  the  Act  had  used  the  words  "con- 
tinuous  service,"  there  would  have  been  no  diffi- 
culty whatever. 

Kennedy,  J.— I  think  it  is  certainly  strange 
aid  also  very  unfortunate  that  the  Legislature  in 
pissing  this  important  Act  has  left  to  the 
admiuibtnitoro  of  the  Act,  or  those  who  have  to 
deal  with  it  judicially,  to  infer  from  the  sections 
indirectly  that  which  is  obviously  a  most  impor- 
tant part  of  the  scheme— nnmely,  whether  the 
right  to  pensions  is  dependent  upon  a  continuous 
and  uninterrupted  servioi,  or.  as  was  held  by  the 
Privy  Council  in  the  case  of  Walker  v.  8imp$on 
{tup.),  the  service  might  be  made  up  of  various 
terms  of  service  with  interruptions  or  breaks 
between.  I  am  afraid  that  I  feel  a  good  deal 
more  doubt  than  my  Lord  and  my  brother 
Lawrence  as  to  the  right  inference  to  be  drawn 
from  this  section.  I  hope  it  is  not  unreasonable 
that  in  construing  an  Act  of  this  kind,  where  ono 
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is  admittedly  driven  to  an  interpretation  on  an 
important  point  by  inference  from  various  sections 
op  and  down  the  Act,  to  say  tbat  it  is  not  absent 
from  one's  mind  that  the  decision,  from  which  I 
am  not  going  to  dissent,  certainly  cannot  tend  to 
enhance  the  popularity  of  the  service  which  is  of 
the  highest  importance  to  the  community.  I 
approach  the  Act  with  a  feeling  tbat  certainly,  if 
a  man  has  served  creditably  and  with  merit  for 
twenty-five  years  to  earn  a  pension,  there  may  be 
cases  in  which— as  to  the  merits  of  the  present 
case  I  say  nothing  one  way  or  the  other— an 
officer  who  for  a  short  time  may  hare  left  the 
service  and  been  invited  by  his  superior  to  return 
to  it  would  be,  I  think,  perhaps  hardly  treated  in 
the  opinion  of  many  if  tbe  ten  years  or  so  tbat 
he  has  first  faithfully  Berved  should  not  form 
part  of  the  consideration  in  the  pension  which  the 
Act  allows.  I  feel  rather  pressed  also  by  this, 
that  I  think  that  the  view  which  should  be  taken 
is  the  view  which  I  understand  Lord  Macnaghten 
to  have  given  his  high  authority  to  in  the  case  of 
Walker  v.  Simpson  (sup.) — namely,  tbat  primi 
facie,  if  you  serve  twenty-five  years  under  a 
certain  bead  or  office,  you  should  be  entitled  to  a 
pension.  It  was  for  those  who  say  that  such 
services  must  be  continuous  to  have  inserted  a 
word  which  would  convey  that,  and  it  would  have 
been  simple  to  have  said,  as  my  brother  Lawrance 
bus  pointed  out,  "continuous  service."  The 
absence  of  a  phrase  to  qualify  what  has  pritx  'i 
facie  a  different  meaning  seems  to  me,  reading 
tbe  whole  of  the  Act,  to  be  at  any  rate  an  inference 
not  unjustly  to  be  drawn  in  favour  of  tbe  view 
which  the  appellant  takes  here.  But  it  is  conceded 
that,  in  order  to  construe  an  Act  of  Parliament  of 
this  kind  rightly,  you  must  look  at  the  whole  Act. 
If  I  find  distinct  provisions  which  certainly  I  am 
not  capable  of  explaining,  except  upon  the  basis 
that  those  who  framed  it  had  in  view  continuous 
service,  I  am  not  prepared  to  dissent.  I  entirely 
agree  with  my  Lord  tbat  it  is  very  difficult, 
reading  sub-sect.  5  of  sect.  5  and  sub-sect,  o  of 
-sect.  4,  if  it  was  to  be  the  basis  of  the  Act  that  the 
service  need  not  be  continuous,  to  see  why  thene 
provisions  should  be  inserted  which  provide  for 
the  treatment  as  continuous  service  of  service 
with  certain  specified  breaks,  because,  of  course, 
otherwise  such  provisions  would  appear  to  be 
needless.  I  am  not  prepared  to  distent,  therefore, 
from  the  judgment  which  has  been  pronounced  by 
my  Lord  and  my  brother  Lawrance. 

Appeal  dismissed. 
Solicitors:  Bell,   Brodrick,  and  Gray,  for  A. 
G  'ipel,  West  Hartlepool ;  Simey,  Son,  and  Iliffe, 
■Sunderland. 


Wednesday,  Dec.  16,  1903. 

CBafore  Lord  Alverstone,  C.J.,  Lawbance  acd 
Kennedy,  JJ.) 

Babnett  (app.)  v.  Covkll  (reap.),  (a) 
Local  government— Hoarding— "  Abutting  "  on 
street. 

A  hoarding  for  advertisements  60/f.  long  and  lift, 
above  a  hedge,  no  part  of  such  hoarding  being 
nearer  to  the  street  than  2ft.  and  having  the 
hedge  bettceen  it  and  the  street,  does  not  "  abut  " 
on  the  street. 

<a)  Betwrtsd  bj  W.  us  B  IIcksist,  Esq  ,  Barrlsi-r  tt  Law. 
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Case  stated  on  an  information  charging  the 
respondent  for  unlawfully  erecting  a  hoarding 
abutting  on  a  street,  contrary  to  Beet.  87  of  the 
Ilfracombe  Improvement  Act  1900  (63  &  64  Vict, 
c.  ccxiii.). 

Upon  hearing  the  information  ib  was  proved 
that  Slade-road  is  a  street  within  the  limits  of  the 
Ilfracombe  Improvement  Act  1900,  and  that  the 
rf  npondent  had  without  the  consent  of  the  Ilfra- 
combe Urban  District  Council  erected  a  hoarding 
to  be  used  for  advertising  purposes  in  the  field 
adjoining  Slade-road.  The  hoarding  was  erected 
on  the  centre  of  tbe  hedge  bank,  so  that,  aa  tbe 
hedge  waa  from  4ft.  to  6ft.  8in.  thick,  the  distance 
from  the  hoarding  to  the  foot  of  the  hedge  bank 
varied  from  2ft.  to  3ft.  4in ,  and  the  boarded 
part  was  about  60ft.  in  length  and  about  12ft. 
above  tbe  top  of  the  hedge. 

The  appellant  contended  that  "  abutting " 
meant  "  bordering,"  and  tbat  tbe  hoarding  came 
within  the  section,  and  be  cited  tbe  following 
cases  in  support  thereof  :  Wakefield  Local  Board 
of  Health  v.  Lee  (35  L.  T.  Rep.  481 ;  1  Ex.  Div. 
336)  and  Newport  Urban  Sanitary  Authority  v. 
Graham  (47  L.  T.  Rep.  98;  9  Q.  B.  Div.  183). 

Tbe  respondent  contended  that  for  tbe  hoard- 
ing to  abut  on  the  street  there  must  be  a 
contact  with  the  street,  and  that,  as  the  hoarding 
was  at  its  nearest  point  2ft  away  from  the 
street,  no  such  contact  existed,  and  that  con- 
sequently the  hoarding  did  not  abut  on  the 
street,  nor  did  it  adjoin  the  street,  and  he 
quoted  the  cases  of  Rex  v.  Hodges  (Mood.  &  M. 
341),  Vale  and  Son*  v.  Moorgute,  «f"c,  Buildings 
Limited  (80  L.  T.  Rep.  487),  and  Ind  Coope  v. 
Hamblin  <84  L.  T.  Rep.  168) 

The  justices  found  from  the  evidence  that  the 
respondent  bad  erected  a  hoarding  for  adver- 
tising purposes  inside  a  field  fronting  tbe  street 
known  as  Slade-road  and  parallel  therewith ; 
that  about  half  the  thickness  of  tbe  hedge  in 
the  field  was  between  the  hoarding  and  the  street, 
and  tint  no  part  of  the  hoarding  was  nearer  than 
2ft.  They  therefore  were  of  opinion  that  the 
hoarding  did  not  abut  on  the  street. 

By  sect.  87  of  the  Ilfracombe  Improvement 

Act  1900  (63  &.  64  Vict.  c.  ccxiii.)  it  is 
enacted  : 

(1)  Every  hoarding  or  similar  etruoture  in  or  abutting 
on  or  adjoining  any  street  shall  be  securely  erected  snd 
maintained.  (2)  It  tball  not  he  lawful,  after  the  passing 
of  this  Act,  to  erect  any  boarding  or  similar  structure  to 
bs  ns»d  eithor  wholly  or  partly  tor  advertising  purposf m 
in  or  abutting  on  or  adjoinirg  any  street  without  the 
oonaeut  of  the  council,  and  auoh  consent  may  be  gi»*n 
subject  to  auoh  conditions  as  to  tbe  submission  of  a 
plan  and  olorati >n  snl  aa  to  tbe  maintenance  of  tu;k 
hoarding  aa  tbe  council  may  determine.  (3)  The  owner 
or  other  person  u»iug  any  bearding,  wall,  or  similar 
structure  for  advertising  purposes,  whether  erected 
before  or  after  tbe  passing  of  this  Act,  shall  at  all  times 
hereafter  keep  and  ma  nUin  the  same  in  proper  and  safe 
repair  and  condition,  and  in  the  event  of  any  papers 
affiled  for  advertising  purposes  to  such  hourjing,  wall, 
or  other  structure  falling  off  or  becoming  detached  aball 
forthwith  remove  and  clew  away  snah  papers.  (4)  Any 
person  who  sets  in  oonlr*venti?uof  any  of  tbe  provisions 
of  this  section,  or  who  violatea  any  condition*  or  the 
terms  of  any  consent  given  in  pursusnse  of  auoh  provi- 
sions, aball  be  liable  to  a  penalty  nit  exceeding  SI.  and 
to  a  daily  penalty  not  exceeding  20k.  (5)  Any  consent 
or  ooodition  made  under  this  section  nisy  be  under  the 
hands  of  the  cleik  or  suiveyor. 
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Graham  Camphell  for  the  appellant. — The  word 
"  abat "  goes  further  than  '*  adjoin,"  and  means 
bordering  upon,  and  the  justices  ought  to  have 
convicted  the  respondent  under  sect.  87  of  the 
statute.  In  Wakefield  Local  Board  of  Health  v. 
Lee  (35  L.  T.  Rep.  481 ;  1  Ex.  Dir.  386),  where 
the  respondent's  premises  were  divided  from  a 
street  uy  a  a  man  stream,  oat  oy  two  onuses  over 
the  stream  their  premises  were  connected  with  it, 
it  was  held  that  the  premises  fronted  and  abutted 
upon  this  street.  In  Newport  Urban  Sanitary 
Authority  v.  Graham  (47  L.  T.  Rep.  98 ;  9  Q.  B. 
Div.  183)  at  the  rear  of  the  premises  in  question 
was  a  footpath  at  the  end  of  a  street  which 
formed  a  cu?  de  eae.  The  ground  at  the  back  of 
these  premises  web  5ft  above  the  level  of  the  foot- 
path and  street  and  there  was  a  wall  lift,  high, 
and  no  access  existed  to  the  footpath  or  street 
from  the  premises.  It  was.  however,  held  that 
the  premises  adjoined  or  abutted  on  the  street. 

Kimber  for  the  respondent. — This  hoarding 
does  not  abut,  for  the  word  means  "  coming  to  the 
end  or  edge  of,"  which  the  case  finds  the  hoarding 
does  not.  In  order  to  abut  on  a  street  there 
must  be  contact  with  the  street,  but  here  no  part 
of  the  hoarding  comes  within  2ft 

Lord  Alvbbstonb,  O.J.— I  am  very  anxious 
not  to  say  anything  which  may  be  construed  as 
laying  down  any  general  rule  as  to  tne  meaning  of 
the  word  "  abut*"  for  it  is  really  a  question  of  fact. 
We  muBt  take  it  hero  that  a  licensee  has  erected  a 
hoarding  on  another  man's  land,  and  that  there 
is  a  continuous  strip  of  land  between  the  street 
and  the  support  of  the  hoarding.  Now,  the  Aot 
says  that  no  hoarding  is  to  be  erected  for 
advertising  purposes  abutting  on  a  street  without 
the  consent  of  the  council,  and  it  is  a  penal  statute 
that  must  be  construed  Btrictly.  No  doubt  if  the 
hoarding  was  put  back  10ft.  it  would  be  equally 
unsightly,  but  no  one  could  contend  that  it  abutted 
on  the  street.  Here  a  strip  wa*  left  between  the 
hoarding  and  the  Btreet,  and,  that  being  so,  the 
boarding  does  not  abut,  for,  in  speaking  of  land, 
abutting  means  touching  and  adjoining.  When 
you  contrast  the  hoarding  and  the  land,  the  land  is 
touching  and  therefore  abutting  on  the  Btreet, 
and  the  noarding,  being  some  way  back,  does  not 
touch  the  street  and  so  does  not  abut. 

Lawbancb  and  Kennedy,  JJ.  agreed. 

Appeal  dismissed. 

Solicitors :  J.  JET.  Brewer,  I  If  racombe ;  White- 
lock  and  Storr,  for  A.  B.  Whiteloek,  Birmingham. 


Wednesday,  Dee.  16,  1903. 

( Before  Lord  Alvbbstonb,  C.  J.,  Lawbancb  and 
Kennedy,  JJ.) 
Dickinson  (app.)  v.  Forstth  (resp.).  (a) 

Local  government—By-law— Erecting  $hed— Neg- 
lecting to  comply  with  notice— Sufficiency  of 
notice. 

By  certain  by-laws  Not.  53  and  96  it  wat  provided 
that  if  any  person  thould  erect  new  domestic 
buildings  certain  open  space  was  to  be  provided, 
and  anyone  who  was  intending  to  erect  a  build- 
ing was  to  give  notice  to  the  council  and  deliver 
plans  thereof,  a  description  of  the  materials  to  be 
used,  and  other  details. 

iaj  Reported  bj  W.  i>i  B.  Hiuiit,  E»q. ,  B*rrUt«r*t-L*w. 
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By  by-law  No.  98,  where  a  person  who  hat  erected 
a  building  or  done  any  other  work  to  which  the 
by-laws  apply  receives  a  notice  in  writing  specify' 
ing  any  matters  in  respect  of  which  the  erection 
or  the  work  it  in  contravention  of  any  by-law, 
inch  person  mutt  cause  anything  done  in 
contravention  to  be  amended. 

A  notice  wot  served  staling  :  "  I  am  directed 
.  .  .  to  coil  your  attention  to  the  fact  that  a 
wooden  erection  hat  been  made  .  .  .  contrary 
to  Not.  53  and  96  of  the  by-laws.   .   .  ." 

Held,  that  tuch  notice  wat  sufficient. 

Case  stated  on  an  information  preferred  by  the 
appellant  against  the  respondent  for  baring 
erected  a  shed  contrary  to  a  certain  by-law 
No.  53,  and,  having  had  notice  requiring  him  to 
remove  the  name,  unlawfully  neglected  to  comply 
with  the  notice,  contrary  to  by-law  No.  98. 

The  following  is  a  copy  of  the  notice,  dated 
the  Und  Dec.  1902,  served  by  the  surveyor  of  the 
district  oouncil  and  referred  to  in  the  informa- 
tion, and  service  of  which  on  the  respondent  was 
admitted : 

1  sm  directed  by  this  council  to  drew  your  attention 
to  the  fact  that  a  wooden  erection  has  been  made  in 
the  back  yard  of  your  property  tituate  at  No.  20,  Avon- 
dale-terrace,  Cheetcr-le-Street,  oontrary  to  Noe.  S3  and 
96  of  the  by-laws  relating  to  sew  *tre«ts  sad  build- 
ings in  force  in  this  district,  and  yoa  are  hereby  requested 
to  cause  the  erection  above  referred  to  to  be  removed 
within  twenty-one  day*  from  thia  date.  I  would  farther 
respectfully  remind  you  that  yon  are  required  by  law  to 
let  me  have  a  notice  in  writing  if  the  work  above  referred 
to  is  completed. 

The  shed  complained  of  in  the  information  was 
built  by  the  respondent,  and  it  was  also  proved 
that  the  shed,  which  was  7ft.  in  height,  caused 
the  open  space  in  the  rear  of  the  respondent's 
dwelling-house  to  the  boundary  wall  opposite  to 
be  lees  tban  15ft.,  oontrary  to  the  by-law  No.  53. 
It  was  also  admitted  that  the  shed  was  erected 
after  the  building  of  the  dwelling-house  had  been 
completed,  and  that  no  plan  for  its  erection  had 
been  previously  submitted  to  the  surveyor  for  the 
approval  of  the  district  council.  And  the  sur- 
veyor stated  on  oath  that  be  did  not  discover  that 
the  shed  had  been  erected  until  the  month  of 
Nov.  1902,  and  it  was  further  admitted  that 
between  the  service  of  the  notice  of  the  2nd  Dec. 
1902  and  the  laying  of  the  information  deputa- 
tions from  the  respondent  had  waited  on  the 
district  council,  and  negotiations  had  taken  place 
with  reference  to  the  notice  that  had  been  served, 
but  no  conclusion  had  been  arrived  at. 

It  was  alleged  on  behalf  of  the  respondent, 
although  no  evidence  was  called  to  prove  it,  that 
the  shed  had  been  built  several  months  prior  to 
the  notice  of  the  '2nd  Dec.  1902,  and,  further, 
that,  notwithstanding  the  erection  of  the  shed, 
there  still  remained  an  aggregate  open  air  space 
at  the  rear  of  the  respondent's  dwelling-houso  of 
259  square  feet,  being  109  square  feet  beyond  the 
requirements  of  by-law  No.  53  in  that  behalf. 

The  respondent's  solicitor  took  the  following 
objections — namely,  (a)  that  the  proceedings  were 
not  duly  authorised  by  the  district  oouncil 

{ursuant  to  sect.  259  of  the  Public  Health  Act 
875 ;  (6)  that  the  notice  of  the  2nd  Dec.  1902 
was  not  given  by  the  surveyor  of  the  council 
within  a  reasonable  time  after  the  erection  of  the 
building  as  required  by  by-law  No.  98;  (c) 
that  the  notice  was  bad  in  law  in  that  it  did 
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not,  as  required  by  by-law  No.  98,  specify  the 
matters  in  respect  of  which  the  erection  of  the 
building  was  in  contravention  of  by-laws  Noe.  63 
and  96,  sach  by-laws  being  capable  of  contraven- 
tion in  various  matters. 

With  regard  to  objection  (a)  the  appellant 
stated  on  oath  that  the  proceedings  were  autho- 
rised by  the  council  held  on  the  26th  Feb.  1903,  at 
which  the  report  of  the  buildingB  committee 
recommending  that  proceedings  be  taken  against 
the  respondent  for  breach  of  the  by-lawB  was  read 
and  adopted  by  the  oouncil.  Neither  the  minute- 
book  of  the  council  nor  anything  in  writing  was 
produced,  but,  as  the  proceedings  wore  instituted 
by  the  appellant  as  clerk  of  the  council,  the 
-  of  opinion  that  they  were  duly 


With  regard  to  objection  (6)  there  was  no 
formal  evidence  given  as  to  when  the  building 
complained  of  was  erected  by  the  respondent,  and 
as  the  just  ices  had  decided  to  dismiss  the  case  upon 
the  point  raised  by  the  respondent's  objection  (c) 
they  did  not  express  any  opinion  as  to  whether  the 


notice  was  given  by  the  surveyor  to  the  respon- 
dent within  a  reasonable  time  after  t' 


the 

of  the  building,  aB  required  by  by-law  No.  98. 

With  regard  to  objection  (c)  the  justices  were 
of  opinion  that  the  notice  of  the  2nd  Dec.  19<>2  was 
bad  in  law  in  that  it  did  not,  as  required  by  by- 
law No.  98,  specify  the  matters  in  respect  of  which 
the  erection  of  the  building  contravened  the  prc- 
lUkns  of  by-laws  N03.  53  and  96  referred  to  in 
such  notice,  and  they  dismissed  the  information. 

By  the  by-laws  in  question  it  was  provided  : 

53.  Every  person  who  shall  eraot  a  new  domestic 
"  all  provide  in  the  war  of  saoh  building  an 
•lohttively  belonging  to  saoh  building  end 
of  not  lsu  than  15(1  eqnere  feet 
ion  thereon  above  the  level  of  the 
t  a  water-closet,  earth-closet,  or  privy  and 
;  and  he  shall  cause  such  open  space  to  extend 
throughout  the  entire  width  of  such  building, 
and  be  •hall  oause  the  distance  across  saoh  open  apaoe 
frost  every  part  of  sucb  building  to  tbe  boundary  of 
soy  lands  or  premiaea  immediately  opposite  or  adjoining 
tbe  lite  of  each  building  to  be  no  lees  in  any  case  than 
10ft  If  the  height  of  such  building  be  15ft.  he  shall 
cause  such  distanoe  to  be  15ft.  at  the  least.  If  the 
height  of  such  building  be  25ft.  he  shall  cense  suoh 
distance  to  be  20ft.  at  the  least.  If  the  height  of  such 
building  be  35ft.  or  exceed  35ft.  he  ihall  came  such 
distance  to  be  25ft  at  the  least  A  parson  who  shall 
make  any  alteration  in  or  addition  to  such  building  ehall 
not,  by  each  alteration  or  addition,  diminish  tbe  aggre- 
gate extent  of  open  space  provided  in  pnrtuanoe  of  this 
by-law  in  connection  with  auch  building,  or  in  any  other 
i  fail  to  comply  with  any  provision  of  this  by-law. 

of  this  by-law  the  height  of  suofa 
be  measured  npwarde  from  tbe  level  of 


tbe  ground 
the  level  of 


I  of  h*lf  tbe  vertical  height  of  tbe  roof  or  to  the 
top  of  tbe  parepot,  whichever  may  be  the  higher. 

96.  Every  person  who  shall  intend  to  erect  a  building 
►ball  give  to  tbe  council  notice  in  writing  of  such  inten- 
tion, whioh  shall  be  delivered  or  sent  to  their  clerk  at 
kit  or  their  office,  or  to  their  surveyor  at  bis  or  their 
office,  and  shall  at  the  same  time  deliver  or  send  or 
caute  to  be  delivered  or  sent  to  their  olerk  at  hie  or 
tb«ir  office,  or  to  their  surveyor  at  his  or  their  office, 
complete  plana  and  sections  of  every  floor  of  snob 
intended  building,  which  shall  be  drawn  to  a  scale  of 
sot  less  than  lin.  to  every  8ft  and  shall  show  tbe 
lition,  form,  and  dimensions  of  the  several  parts  of  such 
of  svery  water-oloret,  earth- closet,  privy, 


ashpit,  cesspool,  well,  and  all 
in  whioh  tbe  building  shall  be  so  described  as  to  show 
it  ia  intended  to  be  naed  aa  a  dwelling-houae  or 
Saoh  person  shall  at  the  same  time  deliver 
or  send  or  cause  to  he  delivered  or  sent  to  the  olerk 
of  the  council  at  his  or  their  office  or  to  their  surveyor 
at  bis  or  their  office  a  description  in  writing  of  the 
materials  of  whioh  it  is  intended  that  auob  building 
•ball  be  oomtruoted  aad  of  tbe  intended  mode  of  drainage> 
and  means  of  water  supply.  Such  person  shall  at  the 
same  time  deliver  or  send  or  cause  to  be  delivered  or 
sent  to  the  olerk  to  the  oounoil  at  his  or  their  office  or 
to  their  surveyor  at  his  or  their  office  u  block  plan  of 
snob  building,  which  shall  be  drawn  to  a  scale  of  not 
less  than  lin.  to  every  44ft,  and  shall  show  tbe 
position  of  the  buildings  and  apportenauoes  of  the 
properties  immediately  adjoining,  the  width  and  level 
of  the  street  in  front  and  of  the  street  (if  any)  in 
the  rear  of  saoh  building,  the  level  of  the  lowest 
floor  of  euch  building,  and  of  any  yard  or  ground 
belonging  thereto.  Suoh  person  shall  likewise  show  on 
such  plan  the  intended  lines  of  drainage  of  snob  buildings 
and  the  intended  sixs,  depth,  and  Inclination  of  each 
drain ;  and  tbe  details  of  the  arrangement  proposed  to- 
be  adopted  for  the  ventilation  of  the  drains. 

98.  Ia  every  case  where  a  person  who  shall  lay  out 
or  oon»truct  a  street  or  shall  erect  a  building,  or  shall 
execute  any  other  work  to  which  the  by-laws  relating 
to  new  streets  and  buildings  may  apply,  shall  at  any 
reasonable  time  during  tbe  progress  or  after  tbe  com- 
pletion of  tbe  laying  out  or  oonstruotion  of  such  street, 
or  tbe  erection  of  suoh  building  or  the  execution  of  sucb 
work,  receive  from  tbe  surveyor  of  the  conncil  notice  in 
writing  specifying  any  matters  in  respect  of  wbicb  tbe 
laying  out  or  construction  of  such  street,  tbe  erecting 
of  such  building,  or  tbe  execution  of  auch  work  may  be 
iu  contravention  of  any  by-law  relating  to  new  streets 
or  buildings  and  requiring  such  person  within  a  reason- 
able time,  whioh  shall  he  Speoinsd  in  suoh  notice,  to  cause 
anything  don*  contrary  to  any  suoh  by-law  to  bo 
amended  or  to  do  anything  which  by  any  snob  by-law 
may  be  required  to  be  done,  but  which  has  been  omitted 
to  be  done,  saoh  person  shall  within  the  time  specified 
in  suoh  notice  oomply  with  the  several  requirements 
thereof  so  far  as  auch  requirement  relates  to  matters  in 
respect  of  whioh  the  laying  out  or  oonatruotiou  of  sooh 
street,  the  ereotion  of  such  building,  or  the  execution  of 
such  work  may  be  in  contravention  of  any  snob  )>y-law. 
Such  person  within  a  reasonable  time  after  the  comple- 
tion of  any  work  which  may  have  been  executed  in 
accordance  with  any  such  requirement  ahall  deliver  or 
send,  or  cause  to  be  delivered  or  sent  to  the  surveyor 
of  the  council,  at  hia  or  their  office,  notice  in  writing  of 
the  oomr  letion  of  anch  work,  and  ahall  at  all  reasonable 
times  within  a  period  of  seven  days  after  anch  notice 
shall  have  been  so  delivered  or  sent  afford  suoh  surveyor 
free  acoees|to  suoh  work  for  the  purpose  of  inspection. 

Simey  for  the  appellant. 

The  respondent  did  not  appear. 

Lord  Alvbestonb,  C.J.— We  think  that  the 
justices  ought  to  have  entertained  this  informa- 


tion. Bi 


No 


says  that  the  notice  in  wi 


Vg 


must  specify  any  matters  in  respect  of  which  the 
work  is  in  contravention  of  any  by-law.  The 
respondent  was  told  by  the  notioe  that  the  erection 
had  been  made  in  hia  back  yard  contrary  to 
certain  specified  by-laws.  I  think  that  that 
notioe  is  sufficient,  as  it  specifies  the  matters  in 
respect  of  which  the  erection  is  "  in  contravention 
of  any  by-law." 
Lawranck  and  Kbnhbdt,  JJ.  concurred. 

Appeal  allowed. 

Solicitors :  Dangerfield  and  Blythe,  for  /.  Turn- 
bull, 
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PROBATE,  DIVORCE,  AND  ADMIRALTY 
DIVISION. 

ADMIRALTY  BUSINESS. 
Dec.  3,  4,  5,  and  10,  1903. 
<Before  Bucknill.  J.  and  Trinity  Masters  ) 
The  Sunlight,  («) 

Collision — River  Mersey — Vessel  coming  out  of 
dock — Duty  to  keep  out  of  the  way — Regulations 
for  Preventing  Collisions  at  Sea,  art.  19. 

A  steamship  coming  out  of  Prince  a  Dock  into  the 
river  Mersey  came  into  collision  with  another 
steamship  coming  down  the  east  side  of  the  river 
in  tow  of  two  tugs. 

Held,  that  art.  19  of  the  Regulations  for  Preventing 
Collision*  at  Sea  did  not  apply,  and  that  there 
was  no  duty  on  the  down-coming  vessel  to  keep 
out  of  the  way. 

Actions  for  damage  by  collision  brought  by  the 
■owners  of  the  steamship  Maiorese  against  the 
owners  of  the  steamship  Sunlight,  and  for  negli- 
gence by  the  owrers  of  the  Sunlight  against  the 
Mersey  Docks  and  Harbour  Board. 

About  11.15  p.m.  on  the  2>nd  Sept.  1903  a 
■ajllision  ooourred  in  the  river  Mersey,  off  the 
north  end  of  the  Liverpool  landing-stage,  between 
the  steamships  Maiorese  ani  the  Sunlight. 

The  Maiorese  was  a  screw  steamship  of  1739 
tons  gross  register,  and  at  the  time  was  being 
moved  from  the  Herculaneum  Graving  Dock  to 
her  loading  berth  at  the  Wellington  Dock  in 
■charge  of  the  two  tugs  Slormcock  and  Fighting 
Cock,  she  herself  having  no  steam. 

The  Sunlight  was  a  screw  steamship  of  388 
tons  gross  register,  and  at  the  time  had  just  left 
Prince's  Dock,  being  about  to  proceed  on  a 
voyage  from  Liverpool  to  Swansea  with  a  general 
cargo  on  board. 

The  weather  was  fine  and  clear,  the  wind 
moderate  from  the  S.E.,  and  the  tide  flood,  and 
of  the  force  of  four  to  five  knots  an  hour. 

The  plaintiffs'  case  was  that  the  Maiorese  was 
proceeding  down  the  river,  keeping  well  to  the 
eastward  of  mid-channel,  and  making  about  three 
to  four  knots  over  the  ground,  both  her  tugs  at 
intervals,  as  they  passed  the  entrances  to  the 
various  docks,  sounding  their  whistles.  The 
regulation  lights  were  being  duly  exhibited,  and 
the  Maiorese  was  in  charge  of  a  duly  qualified 
pilot 

Under  these  circumstances,  when  the  Maiorese 
was  about  off  the  north  end  of  the  stage,  and 
about  300  to  400  yards  from  it,  the  masthead 
light  of  a  steamship,  which  proved  to  be  the 
Sunlight,  was  seen  in  the  Prince's  Half  Tide  Dock 
-entrance. 

The  Sunlight  ma  immediately  afterwards  heard 
to  blow  a  long  blast,  and  rapidly  came  out  from 
the  entrance,  showing  her  red  light  and  heading 
about  west 

•  As  soon  as  the  masthead  light  was  Been,  both 
-tugs  were  ordered  to  stop  their  engines,  and  the 
helm  of  the  Maiorese  was  put  hard-a-port,  but  the 
Sunlight  came  on,  and,  although  the  hawsers  of 
the  tugs  were  slipped,  struck  the  starboard  e>ide 
of  the  8tortncock  with  her  stem,  and  then  cleared 
her  and  struck  tho  stem  of  the  Maiorese  with  her 
port  side. 

The  plaintiffs  charged  the  defendants  {inter 

(a)  lleported  br  Cnsttio-i-UKa  llBAU,  B*rn»ter-«lL*w. 
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alia)  with  failing  to  give  proper  and  sufficient 
notice  of  their  intention  of  coming  out  of  the 
dock,  and  with  failing  to  keep  clear  of  the 
Maiorese  and  her  togs.  They  also  charged  them 
with  breach  of  art.  29  of  the  Collision  Regula- 
tions. 

The  defendants'  case  was  that  between  10  and 
11  p.m.  the  Sunlight  was  being  undocked  under 
the  direction  and  control  of  the  servants  of  the 
Mersey  Docks  and  Harbour  Board,  and  was 
brought  from  her  berth  in  the  Trafalgar  Dock 
to  the  entrance  to  Prince's  Dock,  where  she  was 
diractid  to  wait.  She  was  shortly  afterwards 
ordered  by  the  dock  officials  to  let  go  and  come 
ahead  so  as  to  proceed  into  the  river.  Tbe  ropes 
were  therefore  let  go,  and  a  long  warning  blast 
was  sounded  on  her  whistle,  and  she  proceeded 
out  at  full  speed  under  a  bard-a- port  helm.  As 
she  cleaned  tbe  entrance  tbe  towing  lights  and 
green  lights  of  the  two  tug*  that  were  towing 
the  Maiorese  were  seen  broad  off  on  the  port  bow, 
and  about  -00  to  250  yard*  off.  As  febe  was 
unable  to  do  anything  to  avoid  a  collision,  the 
Sunlight  kept  her  course  and  speed,  blowing  a 
short  blast  to  indicate  how  her  helm  was.  but  the 
tug  Slormcock  and  Maiorese,  instead  of  keeping 
clear  of  her,  collided  with  her. 

The  defendants  charged  the  plaintiffs  (inter  alia) 
with  neglecting  to  keep  clear,  not  stopping  and 
reversing,  with  improperly  attempting  to  cross 
ahead  of  the  Sunlight,  and  with  navigating  too 
close  to  tbe  dock  entrances.  They  also  charged 
them  with  breach  of  arts.  19,  22.  and  23  of  the 
regulations,  and  counter-claimed  for  the  damages 
suffered  by  their  own  vessel. 

Arts.  19.  22.  and  23  of  the  Regulations  for 
Preventing  Collisions  at  Sea  are  as  follows  : 

Art.  10.  When  two  steam  vessels  are  erosnin?,  so  as 
to  involve  risk  of  collision,  tbe  vee»el  which  hm  the 
other  on  b«r  awn  starboard  side  shall  keep  out  of  the 
way  of  the  other. 

Art.  22.  Every  vessel  whioh  is  directed  by  these  rules 
to  keep  oat  of  the  way  of  another  vessel  ebal>,  if  the 
circametsocei  of  tbe  ease  admit,  avoid  crowing  ahead 
of  (he  other. 

Att.  '23.  Every  steam  v?isel  which  ie  directed  by 
these  Tulee  to  keep  out  of  the  way  of  another  v**etl 
thill,  on  approaching  her,  if  neoessary,  sUcken  her 
fpeed  or  atop  or  reverse. 

By  their  statement  of  claim  in  the  action 
against  the  Mersey  Docks  and  Harbour  Board  it 
was  alleged  that  those  on  board  tbe  Sunlight 
were  bound  to  and  did  obey  the  orders  of  the 
dock  officials,  and  that  they  had  been  under  their 
ordeis  throughout  the  operation  of  undocking; 
that  they  were  bound  to  obey  those  orders,  and 
that  the  collision  was  caused  by  the  negligence 
of  the  officials  in  ordering  her  to  proceed  out 
into  the  river  when  they  knew,  or  ought  to  have 
known,  that  it  was  not  safe  for  her  to  do  so. 

The  Mersey  Dooks  and  Harbour  Board  denied 
in  their  defence  thnt  tbe  Sunlight,  at  the  time  in 
question,  was  acting  nnder  the  orders  of  the  dock 
officials  or  other  of  their  servants,  and  pleaded 
that  if  any  such  orders  as  alleged  wore  given, 
they  were  not  within  the  scope  of  the  authority 
of  their  servants.  They  also  alleged  that  if  it 
was  not  safe  for  the  Sunlight  to  proceed  out  into 
the  river,  those  on  board  of  her  were  guilty  of 
negligence  which  caused  or  contributed  to  the 
collision  by  casting  off  and  proceeding  out, 


Digitized  by  Google 


March  12,  1904.] 


THE  LAW  TIMES. 


[Vol.  xc-33 


The  Sunlight.  [Adm. 


Adm.j 


although  warned  by  the  dockmaster  to  look  oat 
for  the  Maiorete  and  her  tugs,  and  by  failing  to 
take  any,  or  timely,  or  sufficient  stops  to  avoid 
the  collision. 

Sect.  49  of  the  Mersey  Dock  AotB  Consolidated 
Act  1858  (21  &  22  Vict  a  92)  is  as  follows : 

Any  harbour-master,  dookmaater,  or  piermaeter  may 
direct  the  time  and  mannor  of  any  veseol  oominp  into 
or  going  out  of  any  dock,  aod  also  the  time  of  opening 
or  ■hutting  the  dook  gates ;  and  if  the  master  of  any 
Tpg^el  tball  aot  oontrary  to  the  directions  or  neglaot  to 
obifj  the  orders  o(  snob  harbour-master,  dockmaater,  or 
piermaater,  in  relation  to  the  man  nor  of  ooming  into  or 
pjinp  out  of  sueh  dook,  or  shall  obstrnot  or  hinder  him 
in  the  opening  or  thntting  of  any  dook  ifato,  sach 
m»ster  shall  for  every  enoh  offenoe  be  liable  to  a  penalty 
of  not  eice«din(r  twenty  pounds. 

By  sect.  53  power  is  also  given  to  the  harbour- 
master to  remove  vessels  from  the  entrances  to 
the  dock. 

Pickford,  K.C.  and  Glynn  for  the  plaintiffs. 

Laing,  K.C.  and  Bateton  for  the  owners  of  the 
Sunlight. — It  was  the  doty  of  the  Afatorese  and 
her  togs  to  keep  ont  of  the  way  of  the  8unlight. 
She  waa  on  their  starboard  hand,  and  art.  19 
applied. 

Atpinall,  K.C.  and  Maurice  Hill  for  the  defen- 
dants the  Mersey  Docks  and  Harbour  Board. 

Dec.  10.— Bucknill,  J.— On  the  22nd  Sept., 
between  eleven  aad  twelve  o'olock  at  night,  a 
collision  occurred  in  the  river  Mersey  bet  ween  the 
steamships  Maiorete  and  Sunlight.  An  action 
waa  commenced  on  the  27th  Sept.  by  the  owners 
of  the  Maiorete  against  the  Sunlight,  and  on  the 
28th  Sept.  an  action  was  begun  by  the  owners  of 
the  Sunlight  against  the  Maiorete.  Those  actions 
were  consolidated.  On  the  20th  Oct.  a  statement 
of  claim  was  delivered  by  the  owners  of  the 
Maiorete,  and  on  the  27th  Oct  a  defence  and 
counter-claim  were  put  in  by  the  owners  of  the 
Sunlight.  On  the  same  day  a  letter  was  written 
by  the  solicitors  for  the  owners  of  the  8unlight 
to  the  solicitor  for  the  Mersey  Docks  and  Harbour 
Boitrd,  drawing  attention  to  the  fact  that  it  was 
alleged  that  improper  orders  had  been  given  by 
the  dock  board's  officials  to  tbose  on  board  the 
Sunlight  to  proceed  into  the. river,  and  asking 
what  course  the  Mersey  Docks  and  Harbour 
Board  proposed  to  take  in  the  matter.  That  was 
answered  the  next  day  by  the  solicitor  to  the 
harbour  board  denying  liability.  On  the  same 
day  that  that  letter  was  received  the  owners  of  the 
Sunlight  commenced  an  action  against  the  Mersey 
Docks  and  Harbour  Board.  The  case  of  the 
Maiorete  is  that  she  was  being  moved  by  two 
tugs,  the  Stormcock  and  the  Fighting  Cock,  from 
the  Herculaneum  Graving  Dock  to  her  loading 
berth  at  the  Wellington  Dook.  The  tugB  were  on 
either  bow,  the  M atorete  herself  having  no  steam 
up,  and  the  tide  was  flood  of  the  force  of  about 
five  knots.  Tbe  pleaded  case  is  that  the  Maiorete 
was  being  towed  down  well  to  the  eastward  of 
mid-stream,  making  about  three  to  four  knots 
over  the  ground.  Then  the  pleadings  allege  that 
when  the  Maiorete,  in  charge  of  a  compulsory 
pilot,  was  about  off  the  north  end  of  the  Liverpool 
landing  stage,  about  300  to  400  yards  off  it,  the 
masthead  light  of  the  Sunlight  was  seen  in  the 
Prince'B  Half  Tide  Dock  entrance ;  that  then  a 
long  blast  was  heard  from  the  Sunlight,  whose 
red  light  was  seen,  and  which  rapidly  came  out 

Vol.  XC,  2313. 


from  the  dock  entrance,  heading  about  west  that 
the  tugs  of  the  Maiorete  were  told  to  stop,  and 
they  did  so  and  cast  off,  but  a  collision  took  place 
between  the  Sunlight  and  the  Stormcock,  and  then 
tbe  port  side  of  the  Sunlight,  about  in  the  way  of 
the  engine-room,  was  struck  by  the  stem  of  the 
Maiorete,  which  penetrated  so  far  into  her  as 
to  leave  her  in  a  condition  in  which  she 
might  soon  have  sunk  bad  she  not  been  towed 
ashore.  Tbe  defence  set  up  by  the  owners 
of  the  Sunlight  is  that  the  Sunlight  was  in  the 
entrance  to  tbe  Prince's  Dock,  having  been 
stopped  there  by  tbe  dock  officials ;  that  she 
was  ordered  by  the  dook  officials  to  let  go  and 
come  ahead ;  that  she  thereupon  blew  a  long  blast, 
and  under  a  harda-port  helm  proceeded  out  into 
the  river  at  full  speed;  that  as  soon  as  she 
cleared  the  entrance  the  towing  and  green  lightB 
of  the  tugs  towing  the  Maiorete  were  seen  broad 
off  on  the  port  bow,  and  about  200  to  250  yards 
distant ;  that  the  Sunlight  kept  her  course  and 
speed,  blowing  a  short  blast  to  indicate  how  her 
helm  was,  and  the  collision  took  place.  In  the 
defence  the  charges  made  against  tbe  owners  of 
the  Maiorete  ate  that  the  Maiorete  and  her 
tugs  neglected  to  keep  clear  of  tbe  Sunlight, 
and  also  to  slacken  their  speed  or  to  cast  off  the 
tow  ropes  or  stop  or  reverse  their  engines.  Then 
it  is  charged  that  the  Maiorete  and  her  tugs 
neglected  to  avoid  crossing  ahead  of  tbe  Sun- 
light, and  negligently  navigated  too  close  in  to 
the  dock  entrances.  It  is  further  said  that  if 
the  Sunlight  came  out  of  dock  improperly,  it  waa 
in  obedience  to  the  orders  of  tbe  dock  officials, 
whose  orders  those  on  the  Sunlight  were  bound 
to  obey.  Now,  as  to  the  claim  by  the  owners  of  the 
Sunlight  against  the  docks  and  harbour  board. 
Tbe  statement  of  claim  alleges  that  the  Sunlight 
waa  stopped  by  the  authorities  in  the  place 
where  we  know  she  was  lying ;  that  throughout 
the  operation  of  undocking  she  was  acting  under 
the  orders  of  the  dock  officials,  which  orders 
those  on  the  Sunlight  were,  pursuant  to  the 
Mersey  Dock  Act,  bound  to  obey ;  and  that  the 
collision  was  caused  by  the  negligence  of  tbe 
dock  officials  in  ordering  the  Sunlight  to  proceed 
out  into  tbe  river  at  a  time  when  they  knew,  or 
onght  to  have  known,  that  it  was  not  safe  for 
her  to  do  so.  That  is  denied  by  the  docks  and 
harbour  board  in  their  defence.  The  first  ques- 
tion I  have  to  decide  is,  Where  in  fact  did  thiB 
collision  take  place  in  regard  to  mid-channel  ? 
The  river  off  the  landing- stage  may  be  said, 
roughly,  to  be  1100  to  1200  yards  wide,  and  on  the 
part  of  the  Maiorete  it  is  said  that  she  was  pro- 
ceeding down  the  river — that  is  to  say,  to  the 
northward  —  in  tow  of  these  two  tugs,  which 
were  ahead  of  her,  about  300  yards  off  the  eastern 
shore,  or  off  the  stage.  I  find  as  a  fact  that  thiB 
vessel  was  going  down  with  her  tugs,  I  will  not 
Bay  exactly  350  to  400  yards,  but  very  much 
further  off  the  stage  than  the  witnesses  of  the 
Sunlight  allege  they  were.  If  I  may  put  it 
roughly,  I  should  say  they  were  going  down  about 
one-third  of  tbe  width  of  the  river  off,  perhaps  a 
little  less,  from  the  stage— that  is  to  say,  I  believe 
the  story  told  by  the  Maiorete.  It  is  also 
probable  that  the  hopper  went  down  about 
ahead  of  the  Maiorete,  or,  putting  it  in  another 
way,  the  Maiorete  went  down  in  the  wake  of  the 
hopper,  which  was  said  to  have  been  300  yards  off 
the  landing-stage,  and  that  has  not  been  denied. 
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But  there  is  a  stronger  point  than  that  which 
leads  me  to  this  conclusion,  and  that  is  that  the 
hopper  bad  rounded  and  gone  down  inside  the 
Maxorete  and  tben  got  ahead  of  her.  All  this 
shows  that  there  was  much  mare  room  than  the 
Sunlight  alleges  between  the  Maxorete  and  the 
landing-stage.  The  second  question  is,  Where 
was  the  collision  with  regard  to  the  bearing  of  the 
dock  gates?  Now,  the  dock  gates  are  not  in  a 
line  with  the  landing  •  Btage,  because  at  the 
northernmost  part,  of  the  landing-stage  the  jetty 
runs  N.E .,  and  inside  the  line  of  the  landing- 
stage  and  not  quite  N.E.  of  this  line  are  the 
so-called  two  islands  at  the  entrance  to  the 
Prince's  Half  Tide  Dock.  I  am  satisfied  on  the 
evidence  that  the  collision  took  place  about  off 
the  north  end  of  the  landing-stage,  and  a  little 
northerly  of  that — that  is  to  say,  if  a  line  is  drawn 
from  the  jetty  about  one-third  of  its  way  np  and 
taken  about  west,  that  would  be  about  the  place 
where  the  collision  happened.  The  third  ques- 
tion iB  this :  Could  those  on  the  Sunlight  have 
seen  the  lights  of  the  tugs  or  tow  whilst  the  Sun- 
light  was  still  in  the  half-tide  gateway  ?  This 
has  been  a  very  important  question  to  decide — 
one  not  free  from  difficulty,  and  one  upon  which 
a  great  deal  depend*.  The  matter  stands  in 
this  way :  The  Sunlight,  which  is  194ft.  long  or 
thereabouts,  had  been  stopped  by  the  dockmaster 
in  what  I  may  call  the  firat  position — that  is  to 
Bay,  she  would  be  further  in.  or  further  from  the 
river,  than  in  the  second  position.  Could  those 
on  the  Sttnlight — that  is,  anybody  in  authority  at 
the  moment  for  the  purpose  of  looking  out — tbe 
master  on  the  bridge,  or  tbe  look-out  man  forward 
— have  seen  in  the  first  position  the  lights  either 
of  the  tugs  or  one  of  them,  or  of  the  tow,  or  the 
lights  of  all  three  P  If  either  the  master  on  the 
bridge  or  tbe  man  forward  could  have  seen  the 
towing  lights  of  one  of  the  tugs,  or  tbe  side-lighte 
of  one  of  the  tugs,  or  the  starboard  side-light 
of  tbe  Maiore»e,  that  would  be  quite  enough, 
because  be  would  be  able  to  see  there  were 
moving  lights  in  the  river  coming  towards  the 
north.  In  spite  of  what  has  been  said  by  the 
dockmaster,  who  was  not  sure  whether  in  the  first 
position  the  look-out  man  on  the  forecastle  head, 
or  the  master  on  the  bridge,  could  have  seen 
these  lights,  I  am  of  opinion  that  one  of  tbem 
could  have  seen  them ;  in  other  words,  I  find  that 
in  position  No.  1  all  tbe  lights  of  the  tugs  and 
tow  would  not  be  concealed  from  both  tbe  look-out 
man  forward  and  the  master  on  tbe  bridge.  Tbey 
might  be  concealed  from  one,  but  they  would  be 
open  to  tbe  other,  and  it  must  be  remembered 
that  the  lights  on  tbe  jetty,  Sic.,  which  have  been 
referred  to,  would  be  stationary,  and  these  lights 
of  tbe  tugs  and  tow  were  all  moving;  ond  it  is 
clearly  tbe  duty  of  the  master  or  the  look-out 
men  of  a  vessel  which  is  in  dock  and  about  to  go 
out  into  tbe  river  to  w»tch  for  moving  lights. 
But  that  does  not  conclude  the  case  at  all, 
because  there  is  the  position  No.  2  of  the 
Sunlight,  when  the  Sunlight  had  come  more 
towards  the  river,  but  not  into  it,  with  her 
starboard  check-rope  made  fast  to  the  third  or 
fourth  bollard,  and  there  was  a  moment  when 
that  rope  led  aft.  If  the  Sunlight  is  put  into  that 
position  and  is  stationary,  with  ber  engines  still 
at  rest,  I  am  satisfied  beyond  all  doubt  that  then 
iLe  look-out  man  on  the  Sunlight  must  have  seen, 
if  he  had  looked,  the  lights  of  the  tugs,  or,  at  all 


events,  of  the  Stormcoek,  and,  I  believe,  the  star- 
board ligbt  of  tbe  Maiorete.  He  saw  nothing.  I 
find  as  a  fact  they  could  have  been  seen.  They 
were  seen  by  others.  Tbe  dockmaster  says  he  saw 
them  himself,  but  he  is  not  quite  certain  of  the 
position  in  whioh  he  was  when  he  saw  them,  and 
therefore  I  do  not  place  much  weight  upon  his 
evidence  on  that  point.  But  I  find  as  a  fact  that 
the  man  who  was  placed  on  the  corner  of  the 
knuckle  to  the  northward  of  the  dock  entrance 
did  see,  and  did  report,  not  only  the  lights  of  the 
hopper,  but  the  lights  of  the  vessels  which  were 
coming  down  astern  of  her.  The  master  of  the 
Snnlight  said  that  if  the  down-coming  ship,  the 
Maioreie,  and  her  tugs  were  where  it  is  alleged  by 
the  plaintiffs  they  were— that  is  to  say,  not  150 
yards,  but  between  300  and  400  yards  off  the 
landing-stage — those  on  the  Sunlight  ought  to 
have  seen  them.  Finding,  as  I  do,  that  these 
vessels  coming  down  were  from  300  to  350  yards 
off,  and  that  their  lights  were  reported  by  tbe 
look-out  man  on  the  knuckle,  I  have  come  to  the 
conclusion  of  fact  that  those  on  board  the 
Sunlight  could  have  iteen  the  lights  of  the  down- 
coming  ship.  It  does  not  follow  that  they  did 
not  see  tbem,  though  they  said  they  did  not.  The 
next  question  is,  Could  the  Sunlight  have  avoided 
tbe  collision  after  she  was  in  the  river  ?  This  is  a 
question  with  regard  to  which  I  rely  upon  the  judg- 
ment of  those  who  sit  here  to  assist  me  on  nautical 
matters.  I  have  asked  the  Elder  Brethren  this 
question,  Could  the  Sunlight,  by  the  exercise  of 
reasonable  care  and  skill,  have  avoided  this 
collision  ?  I  am  advised  by  them,  and  I  have 
no  doubt  of  it  myself,  that  by  the  exercise 
of  reasonable  skill  the  Sunlight  might  have 
avoided  the  collision  after  she  got  into  tbe 
river.  There  was,  in  my  opinion,  and  I  am 
so  advised,  ample  room  and  opportunity  for  the 
collision  to  have  been  avoided  if,  instead  of  keep- 
ing on  full  speed  ahead  under  hard-a-port  helm, 
the  engines  had  been  stopped  and  reversed,  and 
the  helm  not  kept  hard-a-port,  but  eased  off, 
so  that  Bhe  would  have  been  tben  drifting  up, 
broadside,  to  tbe  southward.  There  would  have 
been  plenty  of  room  between  her  and  tbe  down- 
coming  ships.  I  am  also  advised  that  she  might 
have  done  something  else.  After  she  came  out 
into  the  river  her  head  was  N.W.  by  W.,  and  when 
she  struck  the  Stormcoek  her  head  was  W.  by  S., 
bo  that  she  had  altered  four  points.  If,  instead 
of  keeping  on  under  hard-a-port  helm,  bhe  had 
hard-a-starboarded  her  helm  and  had  altered  two 
or  three  points,  she  would  have  been  able  to  have 
gone,  the  tide  being  with  her,  up  river  to  tbe  south- 
ward, and  in  all  probability  cleir  of  the  Maiorete 
and  ber  tugs.  But  I  am  not  bo  firm  on  this 
point  as  1  am  on  the  first.  I  am  advised  that 
there  were  two  ways  in  which  the  collision  could 
have  been  avoided;  but  I  prefer  to  put  my 
judgment  upon  the  first.  Not  taking  such  steps 
was  negligence  on  the  part  of  the  master  of  tbe 
Sunlight,  who  in  all  probability  thought  that  the 
starboard- side  rule  applied,  and  that  he  was 
justified  in  keeping  on  full  speed  ahead  under 
hard-a-port  helm,  and  that  it  was  the  duty  of 
tbe  other  vessel  to  keep  out  of  his  way.  I  do  not 
consider  that  art.  ID — that  is,  the  starboard-side 
rule — applied.  I  find  that  the  Sunlight  was 
negligently  navigated,  and  had  a  bad  look-out, 
which  contributed  to  the  collision.  But  did  it 
not  cause  it  entirely  ?   I  am  of  opinion  that  it 
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did.  It  is  allied  in  the  pleadings  that  the 
Maiorete  might  hare  done  something  to  avoid  the 
collision,  bat  1  find  as  a  fact  that  she  could  not 
hare  done  anything  more  than  was  done.  Those 
in  charge  of  the  Maiorete  ordered  the  tugs  to 
stop,  and  they  did  stop  as  soon  as  they  saw  this 
other  vessel  coming  down.  The  next  question  I 
have  to  determine  is  whether  the  excuse  pleaded 
by  the  Sunlight  is  good  in  law  or  in  fact.  The 
owners  of  the  Sunlight,  having  made  the  dock 
board  uefendanta  to  the  action  brought  by  them, 
allege  that  if  the  navigation  of  the  Sunlight  was 
negligent  it  was  the  fault  of  the  dockmaster  in 
ordering  the  vessel  out  into  the  river  at  a  time 
when  he  ought  not  to  have  done  so.  That  is  a 
mixed  question  of  fact  and  law.  I  have  no  doubt 
that  the  dockmaster  had,  under  the  Act  of  Parlia- 
ment, power  to  order  a  ship,  which  has  paid  her 
does  and  is  teady  to  go,  to  leave  the  premises  of 
the  dock  board.  But,  though  that  is  the  legal 
position,  looking  at  it  generally,  one  must  apply 
the  facts  in  each  particular  case.  First  of  all,  as 
a  fact,  did  he  order  the  Sunlight  out  ?  I  am 
satisfied  that  the  dockmaster  did  not  order  the 
vessel  out,  or  say  anything  which  amounted  to 
an  order.  I  find  that,  in  fact,  no  order  was  given 
by  the  dockmaster  to  the  Sunlight  to  go  out, 
and  that  the  master  of  the  vessel  went  out  at  his 
own  risk,  and  navigated  his  own  ship  out — not 
a^itnst  the  order  of  the  dockmaster,  the  dock- 
master  could  not  stop  him ;  but  he  cast  off  his 
own  rope,  by  his  own  men,  who  were  there  for  the 
purpose,  by  his  order ;  and  I  find  as  a  fact  that 
the  dockmaster  did  point  out  to  him  and  warn 
him  of  the  lights  of  the  down-coming  ship.  The 
probable  solution  of  this  case  is  that  the  master 
of  the  8unlight  wanted  to  get  to  sea  and  mis- 
calculated the  strength  of  the  tide,  and,  having 
cleared  the  hopper,  satisfied  himself  that  he  could 
clear  the  other  vessel  too,  and  so  ran  the  risk. 
The  result  must  be  that  the  Sunlight  as  against 
the  Maiorete  is  solely  to  blame,  and  that  the 
owners  of  the  Sunlight  must  lose  their  case 
against  the  dock  board  because  they  have  not 
made  good  the  allegations  contained  in  their 
statement  of  claim. 

Solicitors  for  the  plaintiffs,  the  owners  of  the 
Maiorete,  Mill,  Dickinson,  Dickinson,  Hill,  and 
Roberts,  Liverpool. 

Solicitors  for  the  defendants,  and  plaintiffs  in 
the  second  action,  the  owners  of  the  Sunlight, 
CoUhm,  Robinson,  and  Driffield,  Liverpool. 

Solicitors  for  the  defendants  in  the  second 
action,  the  Mersey  Docks  and  Harbour  Board, 
W.  C.  Thome,  Liverpool. 
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Supreme  Court  of  |ttiicatur^ 
— * — 

COURT  OF  APPEAL. 

Jan.  25  and  26. 
(Before  Williams,  Stielino,  and  Cozbnb- 
Hakdy,  L.JJ.). 
Be  Gist,  (a) 

APPEAL  PROM  THE  MASTER  IN  LUNACY. 

Lunacy — Administration  of  lunatic's  property- 
Permanent  additions  to  and  improvements  of 
freehold  estates — Orders  for  payment  of  expen- 
diture out  of  personal  estate— Jurisdiction — 
Lunacy  Act  1890  (53  Viet.  c.  5).  s.  118. 

Sect.  118  of  the  Lunacy  Act  18iK)  gives  the  court 
jurisdiction  to  make  a  charge  upon  the  real 
estate  of  a  lunatic  for  the  whole  or  any  part  of 
any  moneys  expended  under  a  previous  order  for 
the  permanent  improvement,  security,  or  ad- 
vantage of  such  property,  unless  in  making  the 
previous  order  the  judge  had  that  section  before 
his  mind  and  deliberately  exercised  the  jurisdic- 
tion conferred  by  it.  If  the  jurisdiction  has  been 
exercised  once  when  the  original  order  was  made 
it  cannot  ajterwards  be  exercised  a  second  time. 

Decision  of  Master  Fischer  reversed. 

Samuel  Gist,  a  person  of  unsound  mind,  whose 
property  was  being  administered  in  Lunacy,  was 
tenant  in  tail  in  possession  of  certain  estates 
situate  in  the  counties  of  Gloucester,  Worcester, 
Oxford,  Warwick,  and  Northampton. 

He  was  also  absolutely  entitled  as  owner  in 
fee  to  an  estate  called  the  Alston  estate;  and 
was  possessed  of  certain  personal  property. 

The  lunatic  had  not  any  child. 

The  estates  having  fallen  into  a  bad  state  of 
repair,  a  survey  was  directed,  and  it  appeared 
that  it  was  desirable  to  effect  various  repairs  and 
permanent  improvements  of  the  estates. 

Accordingly  by  an  order  dated  the  4th  June 
1877  (reported  sub  nam.  Be  Gist,  5  Ch.  Div.  881) 
it  was  (amongst  other  things)  ordered  that  the 
amounts  (not  exceeding  572b7.)  to  be  expended  in 
the  permanent  improvement  of  the  estates  of 
which  the  lunatic  was  tenant  in  tail  in  possession 
were  to  be  a  charge  with  interest  on  the  particular 
estate  so  improved,  and  that  such  charges  were 
to  be  made  by  way  of  mortgage  for  a  term  of 
years,  without  power  of  sale  or  foreclosure  during 
the  lifetime  of  the  lunatic,  to  a  trustee  or  trustees 
for  securiug  to  the  personal  estate  of  the  lunatic 
the  amounts  to  be  so  expended,  together  with  a 
moiety  of  the  surveyor's  charges,  and  the  costs, 
charged,  and  expenses  therein  mentioned. 

By  another  order  dated  the  3rd  June  1886  it 
was  (amongst  other  things)  ordered  that,  for  the 
purpose  of  the  charges  by  the  order  of  the  4th 
June  1877  directed,  the  same  should,  notwith- 
standing the  directions  of  such  order,  be  made  by 
way  of  mortgage  of  the  entirety  of  the  freehold 
estates  of  which  the  lunatic  was  seised  for  an 
estate  tail  for  a  term  of  years,  without  power  of 
sale  or  foreclosure  during  the  lifetime  of  the 
lunatic,  to  a  trustee  or  trustees  for  securing  to 
the  personal  estate  of  the  lunatic  the  sum  of 
12,4531,  7«.  10d. 

lai  H»rorUHj  by  E.  A.  ScsuTCin.kr.  E»a..  Batrlnter  »t-L»w. 
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Pursuant  to  the  last- mentioned  order  a  mort- 
gage was  executed  on  the  7th  Sept.  1886  whereby 
the  estates  whereof  the  lunatio  was  tenant  in  tail 
in  possession  were  mortgaged  to  certain  persons 
for  a  term  of  1000  years  for  securing  payment  to 
them  as  trustees  for  the  )  una  tic  as  part  of  bis 
personal  estate  of  12,453/.  7«.  lOd.  with  interest 
from  the  death  of  the  lunatic. 

Pursuant  to  orders  made  on  the  20th  Jan.  and 
the  20th  March  1888  in  that  behalf  the  estates 
were,  by  an  indenture  of  mortgage  dated  the  25th 
Nov.  1890,  further  mortgaged  to  the  same  persona 
as  such  trustees  as  aforesaid  for  the  further  sum 
of  5242.  12*.  9d.  with  interest  from  the  death  of  the 
lunatic  being  the  further  amount  expended  upon 
the  permanent  improvement  of  the  estates  and  a 
moiety  of  the  costs,  charges,  and  expenses  as 
therein  mentioned. 

By  an  order  dated  the  14th  March  1804  it  waa 
(amongst  other  things)  ordered  that  the  then 
committee  of  the  estate  of  the  lunatic  should  be 
at  liberty  to  execute  the  proposed  repairs  to  the 
several  farmhouses  and  buildings  specified  in  his 
affidavit  sworn  in  the  matter,  the  cost  of  which 
repairs  was  estimated  to  amount  to  about 
521/.  18«.  6d. 

This  expenditure  was  by  the  same  order 
directed  to  be  paid  out  of  the  proceeds  of  the 
sale  of  timber  thereby  authorised  to  be  felled. 

By  an  order  dated  the  20th  June  1896  the  com- 
mittee was  (amongst  other  things)  authorised  to 
expend  the  further  sum  of  4661.  13*.  upon  the 
repairs  and  for  the  new  fencing  specified  in  the 
schedule  thereto ;  and  by  another  order  dated  the 
25th  June  1807  the  committee  was  (amongst  other 
things)  authorised  to  expend  the  further  sum  of 
305/.  15«.  6d.  upon  the  repairs  specified  in  part  1 
of  the  1st  schedule  thereto.  This  order  autho- 
rised the  felling  and  Bale  of  timber  by  the 
committee. 

By  an  order  dated  the  12th  May  1898  the 
committee  was  (amongst  other  things)  autho- 
rised to  expend  a  sum  not  exceeding  1402.  in 
substantially  repairing  or  rebuilding  the  cattle 
sheds  upon  a  farm  which  formed  part  of  the 
lunatic's  estate.  This  expenditure  was  by  the 
same  order  authorised  to  be  paid  out  of  the 
proceeds  of  the  sale  of  timber  thereby  authorised 
to  be  felled. 

By  an  order  dated  the  1st  Aug.  1900  it  was 
(amongst  other  things)  ordered  that  the  then 
committee  should  be  at  liberty  to  expend  a  sum 
not  exceeding  1400/.  in  carrying  out  the  repairs 
and  improvements  referred  to  in  his  affidavit 
sworn  in  the  matter.  The  order  contained  no 
express  direction  in  terms  as  to  the  application 
of  any  particular  fund  for  the  purposes  of  the 
order,  but  it  directed  payment  to  the  committee 
of  amounts  out  of  funds  in  court  more  than 
sufficient  for  the  expenditure  authorised. 

Ou  the  9th  July  1901  direction*  were  given  to 
the  committee  authorising  the  expenditure  of 
the  further  sum  of  478/.  On.  Gel.  for  certain  improve- 
ments and  reprtits  upon  the  estate  of  the  lunatic 
specified  in  the  summons  issued  in  the  matter 
and  dated  the  6th  July  1901. 

All  of  the  above-mentioned  orders  were  made 
in  tbe  presence  of  the  next  of  kin  and  the  heir-at- 
law  of  the  lunatic  (the  heir-at-law  being  also  the 
next  tenant  in  tail  of  the  settled  estates),  and 
had  hitherto  been  acquiesced  in  by  the  next  of 
kin. 
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The  orders  of  the  14th  Maroh  1894  and  subse- 
quent thereto  were  not  made  under  the  juris- 
diction conferred  by  sect  118  of  the  Lunacy  Act 
1890;  and  no  mention  was  made  therein  that 
they  were  to  be  without  prejudice  to  the  ques- 
tion as  to  bow  the  expenditure  was  ultimately 
to  be  borne  as  between  the  real  estate  and  the 
personal  estate. 

The  moneys  which  appeared  from  the  com- 
mittee's accounts  to  have  been  actually  expended 
u  pon  the  repairs  and  improvement*  authorised  by 
the  orders  and  directions  of  tbe  14th  March  1894, 
the  20th  June  1896,  tbe  25th  June  1897,  the  12th 
May  1898,  the  1st  Aug.  1900,  and  the  9th  July 
1901  amounted  in  the  aggregate  to  the  sum  of 
3010/.  odd,  all  of  which  moneys  had  been  paid  out 
of  tbe  personal  estate  of  the  lunatic. 

The  moneys  which  similarly  appeared  to  have 
been  actually  expended  under  the  orders  and 
directions  of  the  14th  March  1894,  the  12th  May 
1898,  the  1st  Aug.  1900,  and  the  9th  July  1901 
upon  permanent  additions  to  and  improvements 
of  the  freehold  estates  of  which  the  lunatic  was 
seised  in  fee  simple  or  as  tenant  in  tail  in  pos- 
session amounted  in  the  aggregate  to  the  sum  of 
1244/.  odd,  all  of  which  moneys  had  bsen  paid  out 
of  tbe  personal  estate  of  the  lunatic. 

These  moneys,  it  was  alleged,  had  been  so 
expended  in  addition  to  the  ordinary  repairs  and 
maintenance  of  the  lunatic's  estates,  and  in 
rospect  of  substantial  and  permanent  additions 
find  improvements  thereto ;  and  it  was  now  con- 
tended Dy  the  next  of  kin  of  the  lunatic  that  such 
moneys  should  be  charged  upon  the  estates  which 
had  been  so  improved  in  favour  of  the  personal 
estate  of  the  lunatic  out  of  which  the  same  were 
in  the  first  instance  paid  and  expended. 

A  summons  was  accordingly  taken  out  by  two  of 
the  next  of  kin  of  the  lunatio  on  behalf  of  them- 
selves and  all  other  persons  entitled  in  distribu- 
tion to  his  personal  estate  asking  for  an  order 
that  the  sum  of  1244/.  odd  so  expended  by  the 
committee  upon  permanent  additions  to  and 
improvements  of  the  freehold  estates  of  which  the 
lunatic  was  seised  as  tenant  in  tail  in  possession, 
together  with  the  Bum  of  635/.  odd,  representing 
a  moiety  of  the  costs,  charges,  and  expenses  in 
tbe  matter  from  tbe  20th  March  1888  to  date, 
might  be  a  charge  with  interest  upou  those  free- 
hold estates,  and  that  such  charge  should  be  made 
by  way  of  mortgage  for  a  term  of  years,  without 
power  of  sale  or  foreclosure  during  tbe  lifetime  of 
the  lunatic,  to  trustees  tor  securing  to  the  personal 
estate  of  the  lunatic  the  said  sums  of  1244/.  odd 
and  635/.  odd  respectively  with  interest  for  the 
same  from  the  day  of  tbe  death  of  the  lunatic  at 
the  rate  of  4  per  cent,  per  annum. 

The  summons  came  on  to  be  heard  before 
Master  Fischer,  who  made  an  order  on  the  8th 
Dec.  1903,  under  sect.  118  of  the  Lunacy  Act  18!»0 
(which  order  had  not  yet  been  drawn  up  and 
entered),  whereby  it  was  in  Bubatance  ordered  and 
declared  that  tbe  freehold  estates  of  which  the 
lunatic  was  seised  as  tenant  in  tail  in  possesion 
should  stand  charged  with  such  sum  as  the 
master  should  certify  (in  default  of  agreement 
between  the  parties  to  the  application  on  which 
the  order  was  made)  to  have  been  expended  by 
the  committee  of  the  lunatic  in  permanent  im- 
provements on  the  freehold  estates,  together  with 
a  moiety  of  the  costs,  charges,  and  expenses  sub- 
hequeut  to  the  taxation  directed  by  the  order  of 
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the  20th  March  1888,  and  whereby  consequential 
directions  were  given  for  the  creation  ana  execu- 
tion of  a  mortgage  upon  the  freehold  estates  to 
trustees  for  securing  to  the  personal  estate  of  the 
lunatic  the  amount  of  such  charge. 

From  that  decision  the  heir-at-law  of  the  lunatic 
now  appealed,  asking  that  Master  Fischer's  order 
might  be  discharged  and  that  no  order  should  be 
made  upon  the  summons  except  as  to  costs. 

On  the  12th  Jan.  1904  the  appeal  was  brought 
before  Williams,  L.J.  sitting  in  Lunacy  in 
chambers,  but  without  discussion  it  was  ad- 
journed by  his  Lordship  to  the  full  court,  and 
now  came  on  to  be  heard. 

Younger,  K.C.  (with  him  Wace),  for  the  appel- 
lant, stated  the  facts  of  the  case  and  the  ques- 
tion raised.    [He  was  stopped  by  the  Court] 

Henry  Terrell,  K.C.  and  H.  B.  Howard  for  the 
respondents.— [Williams,  L.J. — Do  you  say  that 
sect  118  of  the  Lunacy  Act  1890  gives  the  court 
power  to  determine  how  these  improvements  shall 
be  dealt  with,  even  if  without  that  section  we 
have  not  the  power P]  Yes;  we  Bubmit  that  that 
section  applies  here  and  gives  the  court  the  neces- 
sary power,  and  we  ask  the  court  to  exercise  that 
power.  But  we  also  say  that  the  power  has  been 
effectively  exercised  by  the  previous  orders,  and 
that  really  the  matter  is  ret  judicata.  In  any  case, 
even  if  the  court  is  not  satisfied  that  sect.  118  is 
sufficient  authority,  we  rely  upon  the  inherent 
jurisdiction  of  the  court  to  determine  how  these 
improvement*  shall  be  dealt  with,  and  whether  they 
shall  be  paid  for  out  of  the  personal  estate  or  out  of 
the  real  estate  of  the  lunatic.  The  real  estate  is 
large  and  the  personal  estate  is  small,  and,  if  the 
personal  estate  is  to  be  applied,  it  will  be  a  great 
hardship  upon  the  next  of  kin  of  the  lunatic. 
The  real  estate  is  settled,  but  the  lunatic  is  abso- 
lutely entitled  to  the  personal  estate.  It  is 
entirely  for  the  benefit  of  the  lunatic  that 
the  property  to  which  he  is  absolutely  entitled 
should  be  increased  as  much  as  possi  ble ;  and  the 
personal  estate  will  be  increased  if  the  real  estate 
bears  the  expenses  of  the  improvements  in  ques- 
tion.  Therefore  we  submit  that  Master  Fischer's 
order  of  the  8th  Dec.  11*03  was  right ;  and  that  the 
real  estate  ought  to  bear  its  proper  burden.  The 
question  as  to  the  circumstances  under  which  the 
court  may  review  its  own  orders  was  discussed  in 

R4  Stri>«  i  Mellor  v.  Sirire,  53  L.  T.  Rep.  205  :  30 
Cfa.  Div.  239,  at  p.  2tt. 

See  also 

Annual  Practice  1904,  p.  357. 

Master  Fischer  did  in  effect  vary  his  own  orders 
previously  made.  [Williams,  L.J.  referred  to 
Order  XXVIII..  r.  11.]  There  was,  we  submit, 
an  "  accidental  slip  or  omission  "  here  within  the 
meaning  of  that  rule.  LWl,'LIAMS.  L.J.— I  do 
not  think  that  that  meanB  an  "  accidental  slip  or 
omission "  on  the  part  of  the  court,  but  on 
the  part  of  its  ministerial  officer  in  drawing 
up  the  order.]  We  are  not  so  much  relying 
upon  that  rule  as  upon  the  inherent  juris- 
diction of  the  court  to  review  its  own  orders. 
[Stirling,  LJ. — That  rule  confers  upon  the 
court  a  power  which  it  did  not  previously 
possess.  It  provides  that :  "  Clerical  mistakes  in 
judgments  or  orders,  or  errors  arising  therein 
from  any  accidental'slip  or  omission,  may  at  any 
time    lie  corrected  by  the  court   or   a  judge 
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on  motion  or  summons  without  an  appeal." 
[Williams,  L.J. — The  necessity  for  the  rule  arose 
out  of  the  requirements  of  the  Judicature  Acts: 
(see  Re  St.  hazaire  Land  Company,  41  L.  T.  Rep. 
110 ;  12  Ch.  Div.  88).  The  rule  was  introduce!  to 
meet  the  difficulty  to  which  the  decision  in  that 
case  gave  rise.  Cozess-Hardy,  L.J. — It  was 
introduced  for  the  purpose  of  allowing  a  blunder 
of  a  ministerial  officer  or  the  court  to  be  amended.] 
Is  it  not  competent  for  the  court  to  correct  a 
mistake  in  its  own  order  where  such  order  does 
not  carry  out  precisely  what  the  court  intended 
that  it  should  carry  out  ?  See  hereon  the  observa- 
tions of  Lord  Watson  in 

Hatton  v.  Harris,  67  L.  T.  Rep.  722 ;  (1892)  A.  C. 
547. 

(Stirling,  L.J.  referred  to  the  observations  of 
jord  Selborne  in  Attorney-Qeneral  v.  Mar  quit  of 
AiUtbury  (58  L.  T.  Rep.  192 ;  12  App.  Cas.  672) 
and  Williams,  L.J.  to  the  observations  of  Lord 
Penzance  in  Lawrie  v.  Lees  (46  L.  T.  Rep.  210; 
7  App.  Cas.  19,  at  pp.  34,35).  His  Lordship  added: 
In  Me  Swire ;  Meuor  v.  Swire  (u6i  tup.)  the 
statement  on  p.  240  of  30  Ch.  Div.  shows  that 
when  the  court  speaks  of  the  intention  of  the 
court  it  does  not  mean  anything  more  than  the 
intention  appearing  from  the  words  that  were 
actually  delivered.]  Then  we  Bay  that,  if  the 
master  had  no  jurisdiction  to  alter  the  previous 
orders,  this  is  merely  administration  of  the  estate. 
The  court  can  always  adjust  account*  as  between 
the  tenant  for  life  and  remaindermen  and  income 
and  capital,  and  put  right  what  was  wrongly  done 
before.  In  Re  Gut  (5  Ch.  Div.  881)  the  intention 
was  to  make  the  real  estate  of  the  lunatic  bear 
the  expense  of  the  improvements,  and,  in  carrying 
out  the  administration  of  the  lunatic's  estate,  the 
court  has  jurisdiction  to  adjust  the  error  it  made 
in  the  orders  subsequent  to  that  decision.  [Wil- 
liams, L.J. — Has  the  master  in  exercising  the 
jurisdiction  in  Lunacy  a  right  of  rehearing,  or  have 
the  Judicature  Acts  in  taking  away  the  right  uf 
rehearing  destroyed  that  right  as  regards  Lunacy 
jurisdiction  P]  That  we  cannot  at  present  say. 
As  to  what  improvements  are  authorised,  see 
Wolstenholme's  Conveyancing  and  Settled  Land 
Acts,  8th  edit.,  p.  352. 

Younger,  K.C.  in  reply. — With  reference  to  the 
question  lust  put,  the  Lunacy  Rules,  rr.  10  and 
11,  show  what  the  jurisdiction  of  tho  master  is 
under  the  circumstances  referred  to.  It  is  said 
by  the  respondents  that,  even  if  Master  Fischer 
had  no  jurisdiction  to  make  the  order  of  the  8th 
Dec.  1903,  they  pray  in  aid  the  power  con- 
ferred by  sect.  118  of  the  Lunacy  Act  1890.  That 
is  a  discretionary  section,  and  it  is  not  surprising 
that  it  is  not  relied  upiiu  very  strongly.  Prhmi 
facie,  permanent  improvements  are  to  be  charged 
upon  the  estate  improved.  The  practice  appears 
from  the  case  of  Orenden  v.  Lord  Compton  ('1  Ves. 
Jun.  6!»,  at  p.  72),  where  it  was  laid  down  by  the 
Lord  Chancellor  (Lord  Loughborough)  that  you 
cannot  raise  a  question  as  to  the  property  of  a 
lunatic  as  between  the  heir-at-law  and  the  next  of 
kin.  [Williams,  L  J. — Is  that  not  affected  by 
sect.  118  of  the  Lunacy  Act  lt<t»0  ?1  I  submit 
not,  having  regard  to  sect.  116,  sub-sect.  4,  which 
is  the  introductory  section  subject  to  which  all  the 
succeeding  sections  are  to  be  read.  [Cozens- 
Harpy,  L  J. — Th*re  is  nothing  analogous  to  that 
in  the  Act  of  1853.]    Xo ;  it  is  an  entirely  new 
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section.  Sect.  118  differs  from  sect.  123.  The 
latter  section  leaves  no  discretion  in  anyone.  The 
old  Act  of  1&53  contained  similar  sections. 
[Williams,  L  J.  referred  to  Re  Badcock  (4  My. 
&  C.  t-M).)  The  observations  of  Lord  Mucnnghten 
in  Altorney-General  v.  Marquis  of  Ailesbury  (at 
p.  688  of  12  App.  Cub.)  are  to  the  same  effect 
as  in  Re  Badcock  (ubi  tup.)  Sect.  118  and 
the  jurisdiction  thereunder,  instead  of  being 
a  matter  of  ordinary  course,  is  a  matter  of 
special  administration.  It  relates  to  something 
extraordinary,  and  that  is  not  what  happened  in 
the  present  case.  Then  it  is  a  circumstance  not 
to  be  overlooked  that  in  the  case  of  the  first  two 
orders  the  fund  out  of  which  these  repairs  and 
improvements  were  to  be  effected  was  a  fund 
created  by  the  sale  of  timber.  [Stirling,  L.J. 
referred  to  Shelford  on  Lunacy,  citing  the  case 
of  Re  Harris  (unreported).]  Lord  Eldon  in  Ex 
parte  Phillips  (19  Ves.  118)  held  that  there  was  no 
equity  for  a  charge  in  favour  of  the  next  of  kin 
of  a  lunatic,  the  land  tax  on  whose  estate  hud  been 
redeemed  by  order  out  of  the  produce  of  timber 
which  had  been  felled.  Unless,  therefore,  it  is 
established  that  the  improvements  are  of  an 
extraordinary  character  and  outside  the  ordinary 
administration  of  the  lunatic's  estate,  prima  facie 
tbey  will  not  be  a  charge  on  the  real  estate,  and 
will  be  dealt  with  out  of  the  personal  estate.  The 
orders  up  to  the  present  date  were  not  ultra  vires, 
but  were  made  iu  the  course  of  the  regular 
administration  of  the  lunatic's  estate.  Then 
it  is  suggested  that  the  orders  are  in  the 
nature  of  interim  orders.  As  to  that  con- 
tention, the  orders  speak  for  themselves.  They 
were  made  in  the  pretence  of  the  next  of 
kin  and  of  the  heir-at-law,  and  were  not 
intended  to  be  temporary  orders,  but  to  determine 
as  between  those  parties  out  of  what  parts  of  the 
lunatic's  estate  the  expenditure  was  to  be  paid. 
What  is  now  sought,  is  this :  Years  after  the 
expenditure  has  been  incurred  and  many  persons 
concerned  are  dead,  the  court  is  a6ked  to  exercise 
it«  discretion  in  regard  to  that  expenditure.  That 
was  the  difficulty  which  appeared  to  the  court  in 
the  Irish  case  of 

Lord  L'itrim  v.  Entry,  ti  It.  K<i-  Rej>.  35",  at 

,».  3(J«J. 

It  is  only  in  exceptional  circumstances  that  the 
court  will  review  an  order  which  haB  been  made 
so  long  ago  as  these  orders  were  made  when  the 
court  is  asked  to  exercise  its  jurisdiction  under 
sect.  118  in  the  interests  of  the  lunatic.  But  the 
lunatic  is  said  to  be  in  ariiculo  mortit,  and  in  any 
event  he  cannot  live  long.  Under  the  Act  it  is 
the  benefit  of  the  lunatic  alone  that  the  court  is 
to  consider.  That  was  so  under  the  Act  of  1853, 
and  it  is  so  under  the  Act  of  1890.  It  cannot  be. 
said  that  it  is  in  the  interests  of  the  lunatic  here 
that  the  present  application  is  made.  It  is  made 
solely  in  the  interests  of  the  applicants — the 
next  of  kin.  And  whether  there  is  or  is  not 
jurisdiction  to  rehear  the  ordeis  at  the  instance 
and  for  the  sole  Iwntfit  of  the  next  of  kin,  I 
submit  that  no  case  is  made  out  under  the  cir- 
cumstances for  an  alteration  of  the  orders  in 
their  favour. 

Williams,  L.J.— This  is  an  appeal  against  an 
order  of  Master  Fischer,  dated  the  Hth  Dec.  1W3, 
winch  ruit-esratheraciuit  usquestiou.  The  lunatic, 
Sauiuel  Ginl,  is  tenant  in  tail  of  ve>y  consioerub  e 


freehold  estates  situated  in  the  Midlands.  He- 
has  lieen  a  lunatic  for  many  years,  and  his  pro- 
perty has  been  administered  in  Lunacy,  and  this 
is  not  the  first  occasion  upon  which  questions 
arising  in  respect  of  this  administration  have  been- 
before  the  court.  There  was  a  question  Itefore 
the  court  as  long  ago  as  the  year  1877,  which  ia 
reported  under  the  name  of  Re  Gist  (5  Ch.  Div. 
881).  and  I  shall  have  to  refer  to  that  decision  later 
on.  But  the  question  which  is  raised  in  the  present 
case  is  this :  There  has  been  a  series  of  orders 
made  with  regard  to  the  raising  and  expenditure 
of  money  in  respect  of  repairs  of  one  character 
and  another  on  these  estates.  It  is  suggested 
that  some  of  these  repairs  which  have  been  done 
have  partaken  of  the  nature  of  permanent 
improvements.  Now,  when  these  various  orders 
were  made  they  were  such  that  the  money  wa» 
ordered  to  be  raised  out  of  the  personal  property 
of  the  lunatic;  and  it  was  out  of  the  personal 
property  that  the  expenses  were  accordingly 

faid.  1  may  take  as  an  example  the  order  of  the 
4th  March  1894.  That  order  runs  as  follows: 
[His  Lordship  read  it,  and  continued  :]  Well, 
the  object  of  the  present  summons  and  of  the 
order  of  the  8th  Dec.  1903,  with  which  we  have 
now  to  deal,  really  was  to  charge  this  expenditure 
or  part  of  this  expenditure  upon  the  real  estate 
as  having  been  expenditure  upon  permanent 
improvements  which  as  between  those  entitled  in 
the  future  to  the  real  estate  and  those  entitled  in 
the  future  as  next  of  kin  to  the  personal  estate 
ought,  it  is  said,  to  be  charged  upon  the  real 
estate.  We  have  gone  to  a  certain  extent  into 
the  authorities  before  the  Lunacy  Act  1853  and 
the  present  Act  of  1890,  with  regard  to  the  prac- 
tice of  those  who  had  to  administer  the  jurisdic- 
tion in  Lunacy,  and  how  far  they  would  in  the 
course  of  administration  of  the  lunatic's  estate 
have  to  go  into  ttie  equities  as  between  the  next 
of  kin  and  the  heir-at-law  of  the  real  estate  con- 
stituting the  property  of  the  lunatic.  But  I  do 
not  nivself  think  that  that  practice  is  of  very 
great  importance  now,  because,  whatever  that  prac- 
tice was,  it  seems  to  me  that  it  has  been  modified 
by  the  subsequent  legislation.  Generally,  the 
Act  of  18)»0  by  sect,  118.  reproduces  the  legisla- 
tion under  the  Act  of  1853.  Toe  section  of  that 
Act  were  the  same  number  as  the  section  of  the  Act 
of  1890.  The  material  sections  run  in  that  Act  from 
sects.  il'»  to  US.  1  ahull  assume  for  the  purpose 
of  my  present  judgment  that,  whatever  may  have 
been  the  practice  in  Lunacy  or  the  jurisdiction  in 
Lunacy  previously  to  the  panning  of  the  legisla- 
tion to  which  I  have  referred,  yet  after  the  pass- 
ing of  the  Act  of  1853  it  was  competent  for  those 
administering  the  jurisdiction  in  Lunacy  to  enter- 
tain this  question  as  between  the  next  of  kin  and 
the  heir-at-law  of  a  lunatic,  and  to  dispose  of  the 
same.  Indeed,  in  my  view  of  the  decision  of 
Baggallay,  L.J.  in  Re  Gist  [ubi  *««.),  it  is  tolerably 
manifest  that  he  intended  so  to  do.  It  seems  to 
me  that  having  certain  repairs  and  permanent 
improvements  to  provide  for,  and  some  of 
these  repairs  and  permanent  improvements 
being  in  respect  of  the  estates  of  which 
the  lunatic  was  owner  in  fee  and  some 
being  iu  respect  of  estates  of  which  he  was 
tenant  in  tail  in  possession,  the  Lord  Justice 
dealt  with  the  coots  of  such  repairs  and. 
permanent  improvements  differently  in  the  esse 
of   those   two  esta'es.     He    makes  an  order 
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for  a  charge  in  respect  of  the  repairs  and  per- 
manent improvements  of  the  settled  estates 
upon  those  settled  estates.   Bat  in  respect  of  the 
repairs  and  permanent  improvements  done  to  the 
Alston  estate  of  which  the  lunatic  was  owner  in 
fee  the  Lord  Justice  made  no  such  order.  Under 
these  circumstances  the  inference  which  1  draw  is 
that  the  Lord  Justice  reallj  did,  in  arriving  at 
that  conclusion,  consider  not  only  the  benefit  of 
the  lunatic,  but  also  what  was  fair  to  the  future 
owners  of  those  two  estates.    Under  those  circum- 
stances I  assume,  for  the  purposes  of  my  judg- 
ment, that  there  is  such  a  po«er  under  sect.  118 
of  the  Act  of  1890  and  that  when  the  order  of  the 
14th  March  1894)  and  the  subsequent  orders  were 
made,  it  was  within  the  power  of  the  master  or 
judge  to  hare  taken  these  matters  into  considera- 
tion,  and  to  have  determined  this  question  having 
regard  not  only  to  the  benefit  of  the  lunatic,  but 
also  to  what  was  fair  and  right  as  between  the 
expectant  owners  of  the  real  estate  and  the  per- 
sonal estate  respectively.    1  propose  to  deal  with 
this  case  upon  that  footing,  and  upon  the  admis- 
sion of  the  appellant's  counsel  that,  so  far  as  they 
are  concerned,  they  are  not  prepared  in  any  way 
to  tnggest  that,  when  these  orders  were  made,  the 
master  in  Lunacy  did  in  fact  take  into  considera- 
tion the  question  as  between  the  personalty  and  the 
real  estate  independently  of  tbe  immediate  benefit 
of  the  lunatic.   Now.  if  that  is  so,  and  if  one  looks 
at  the  orders  and  finds  that  the  orders  are  con- 
sistent, so  far  as  the  words  are  concerned,  with  the 
master  not  having  taken  sect.  118  of  the  Act  of 
1W*0  mto  consideration,  then  I  think  that  we 
ought  to  look  at  sect.  118  and  see  what  can  be 
properly  done  after  the  making  of  these  orders 
m  exercise  of  the  jurisdiction  in  Lunacy.  Not- 
withstanding  the  case  of  Re  Swire ;  Mellor  v. 
Suire  i53  L.  T.  Rep.  205  ;  30  Ch.  Div.  239).  which 
was  much  urged  upon  us,  in  my  judgment,  it 
tbe*e  orders  bad  made  it  clear  that  this  question 
was  really  dealt  with  by  tbe  master  at  the  time  of 
his  making  the  orders  respectively,  we  should  in 
my  opinion  have,  or  the  master  in  Lunacy  would 
have)  bad,  no  jurisdiction  which  we  or  he  could 
properly  exercise  under  sect.  118  of  the  Act  of 
189o.    I  think  that  when  once  the  jurisdiction 
given  by  that  Bection  has  been  exercised  by  tbe 
master  or  the  judge,  and  that  tbe  fact  of  its 
exercise  has  been  made  manifest  before  the  orders, 
the  jurisdiction  cannot  be  exercised  a  Becond  time. 
1  do  not  think  that  there  would  be  any  power  to 
mak  e  i  be  order  which  the  master  has  made  in  the 
present  case  if  it  were  clear  on  the  face  of  the 
former  orders  that  that  was  the  true  state  of  the 
case.    But  for  the  present  purpose  I  am  assuming 
that  there  is  nothing  in  those  former  orders 
which   shows  that   tbe  master  did  liave  this 
question  before  him.    On  that  view,  when  one 
turns  to  the  words  of  sect.  118,  one  finds  that  it 
empowers  a  judge  to  order  that  the  "  whole  or 
arty   part  of  any  moneys  expended  or  to  be 
expeuded  under  his  order  for  the  permanent 
improvement,  security,  or  advantage  of  the  pro- 
perty of  the  lunatic,  or  any  part  thereof,  si.all, 
with   interest,  be  a  charge  upon  the  improved 
property  or  any  other  property  of  tbe  lunatic,  but 
so  that  no  right  of  sale  or  foreclosure  during  the 
lifetime  of  the   lunatic  be  couferied   by  the 
charge."    Then  tbe  section  goes  on  to  piovide 
that  the  income  shall  be  kept  down  during  the 
lunat  ic's  lifetime,  out  of  the  income  of  the  geneial  I 
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estate,  as  far  as  tbe  same  is  sufficient  to  bear  it ; 
and  that  "  the  charge  may  be  made  either  to  some 
person  advancing  the  money,  or,  if  the  money  is  paid 
out  of  the  lunatic's  general  estate,  to  some  person  as 
as  a  trustee  for  him,  as  part  of  bis  personal  estate." 
It  seems  to  me  that  the  construction  of  this 
section  is  as  was  pointed  out  by  Stirling,  L.J.  in  the 
course  of  the  argument.  And  I  think  that  the 
master,  in  the  absence  of  any  order  which  bad 
already  exercised  this  jurisdiction,  would  have 
the  power  to  exercise  it  subsequently — in  other 
words,  by  making  an  order  in  respect  of  moneys 
already  expended  under  a  previous  order.  In  the 
first  place  1  agree  with  tbe  observations  of  Lord 
St.  Leonards  in  1844  in  the  Irish  case  which 
has  been  cited  of  Lord  Leiirim,  v.  Enery  {6  Ir. 
Eq.  Rep.  357,  at  p.  369).  1  think  that  this  juris- 
diction  is  a  jurisdiction  which  should  not  be 
exercised  after  a  considerable  lapse  of  time.  It 
seems  to  me  that  it  is  a  jurisdiction  the  exercise 
of  which  ought  to  be  asked  for  promptly  ;  and 
that  in  this  case,  the  next  of  kin  having  chosen 
ever  since  the  date  of  these  orders  to  stand  by  and 
acquiesce  therein,  which  prima  facie  threw  tbe 
incidence  of  these  expenses  and  costs  upon  tbe 
personal  estate,  ought  not  to  be  readily  listened 
to  coming  here  at  this  distance  of  time  and  asking 
us  to  alter  tbe  incidence  of  those  expenses  and 
costs.  Speaking  for  myself,  1  think  that  if  the 
lunatic  had  died — as  it  is  said  that  he  will  very 
likely  do  shortly — before  this  order  had  been 
made  it  is  very  doubtful  whether  the  jurisdiction 
would  have  continued  in  those  who  exercised  it. 
Be  that,  however,  as  it  may,  in  my  judgment 
these  persons  have  come  forward  too  late  to  make 
this  application.  But  I  should  be  sorry  to  decide 
this  appeal  upon  that  ground  alone.  It  iB  not, 
indeed,  necessary  in  this  case  to  rely  upon  that 
narrow  ground.  We  have  before  us  the  affidavits 
and  the  orders,  and  we  know  what  the  nature  of 
the  repairs  and  permanent  improvements  was 
which  were  done  under  these  various  orders.  And 
it  is  common  ground  that  the  great  bulk  of  this 
work  was  work  which  was  properly  paid  for  out 
of  tbe  personal  estate  of  the  lunatic.  Bnt  it  is 
suggested  that  with  regard  to  one  or  two  of  the 
items,  which  came  to  a  very  small  proportion  of 
the  total  sum  expended,  they  were  in  the  natuie 
of  permanent  improvements  which  tbe  real  estate 
ought  to  bear.  I  take  tbe  strongest  instance, 
which  was  tbe  conversion  of  a  malthouse  into 
cottages.  It  is  said  that  that  is  like  the  pure  bare 
of  new  estates,  and  like  the  instance  which  is 
mentioned  by  Lord  Cottenham  in  Re  Badcock 
{4  My.  &  C.  440),  and  that  that  is  expenditure 
which  ought  to  be  charged  upon  the  real  estate. 
I  cannot  agree.  As  was  Buid  by  the  appellant's 
counsel— and  as  it  seems  to  me — in  dealing  with 
these  matters  we  must  take  into  consideration 
tbe  magnitude  of  the  estate  and  nature  of  the 
estate,  it  may  very  well  be  the  case  that,  in  the 
ordinary  course  of  tbiugs  in  the  management  of 
a  large  agricultural  estate  such  as  this,  it  became 
necessary  in  the  ordina-y  course  of  management 
to  expend  money  as  each  new  tenant  might 
require  as  a  condition  of  taking  the  lease. 
We  know  from  the  affidavits  ihat  in  fact  this 
was  tbe  way  in  which  this  alteration  from 
maltbouse  to  cottages  actually  came  about. 
It  seems  to  me  that  such  expenditure  is  expendi- 
ture which,  in  the  ordinary  course  of  the  manage- 
ment of  this  estate,  is  essential  to  be  paid  for  out 
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of  the  rente  and  profits  of  the  estate.  It  is  not 
sach  an  expenditure  as  one  would  be  disposed  in 
the  exercise  of  this  jurisdiction  to  order  to  be 
made  a  charge  upon  the  realty.  The  very  instance 
which  I  have  just  takaii  seems  to  me  to  go  to 
show  very  strongly  how  unfortunate  it  would  be 
to  allow  an  order  of  that  sort  to  be  made  after 
such  a  great  time  has  elapsed  from  the  original 
orders.  We  are  not  in  a  position  now  to  ascer- 
tain all  the  facts  about  this  expenditure  and  its 
nature.  But  among  other  things  it  is  worthy  to 
remark  that  the  master  had  before  him  the  fact 
that  of  the  moneys  to  be  provided  for  this  expendi- 
ture a  con*  idei  able  part  came  from  the  cutting 
of  timber  on  the  entailed  estates.  The  master 
may  very  well  have  thought  that  under  those 
circumstances,  in  the  absence  of  any  objection,  it 
was  a  reasonable  order  to  make  that  this 
expenditure  should  be  provided  for  in  the  way 
it  was.  Be  that  as  it  may,  I  do  not  think  that, 
bavin?  regard  to  the  small  proportion  that  the 
expenditure  which  it  is  sn^irested  should  be 
thrown  on  the  real  estate  Dears  to  the  total 
expenditure,  we  ought,  after  this  long  lapse  of 
time  Bince  the  orders  were  made,  to  authorise 
such  an  order  as  that  of  the  8th  Dec.  1903  to 
stand.  It  seems  to  me,  therefore,  that  this 
appeal  ought  to  be  allowed,  and  I  put  it  on  the 
two  short  grounds  which  I  have  mentioned— 
namely,  first,  because  it  is  an  order  whioh  ought 
not  to  have  been  made  after  this  long  lapse  of 
time;  and.  secondly,  because,  even  giving  the 
go-by  to  the  long  lapse  of  time,  I  am  of  opinion 
that,  looking  to  the  nature  of  these  repairs  and 
improvements,  the  order  of  the  master  for  the 
immediate  payment  of  this  expenditure  and  of 
these  costs  out  of  the  lunatic  s  personal  estate 
would  be  a  perfectly  reasonable  and  proper  order, 
if  this  matter  now  came  before  us  for  the  first 
time.  With  regard  to  the  general  costs  incurred 
in  the  lunacy — one  moiety  of  which  the  summons 
asked  to  be  thrown  on  the  real  estate  —  it  was 
hardly  contended  that  in  the  circumstances  of  the 
case  sect.  118  of  the  Lunacy  Act  1890  had  any 
application.  And  in  my  opinion  it  is  impossible 
that  the  incidence  of  these  costs  should  be  dealt 
with  or  altered  at  all.  1  think  that  the  master's 
order  was  clearly  wrong  on  that  point.  It  would 
be  impossible  to  say,  if  the  incidence  of  these 
repairs  related  partly  to  the  real  estate  and  partly 
to  the  personal  estate,  that  therefore  the  right 
order  would  be  to  divide  the  costs  tetween  the 
real  and  personal  estate.  I  do  not  think  so.  The 
appeal  must  be  allowed  and  the  order  of  the 
master  discharged.  The  costs  will  be  costs  in  the 
lunacy. 

Stirling.  L.J. — I  also  think  that  the  appeal 
ought  to  be  allowed.  The  order  which  was 
made  by  the  master  gives  the  lunatic  a  charge 
upon  certain  settled  estates,  of  which  the  lunatic 
is  tenant  in  tail  in  possession,  for  sums  which 
under  four  orders  have  been  expended  in  per- 
manent improvements  of  those  estates.  Now,  the 
principles  upon  which  the  court  acts  with  refer- 
ence to  such  matters  are  very  clearly  stated 
by  Lord  Macnaghten  in  Attorney-General  v. 
Marquis  of  Ailetbnry  (58  L.  T.  Kep.  192,  at 
p.  195  ;  \Z  App.  Caa.  672,  at  p.  688).  He  says  : 
"  The  principles  on  which  the  court  acts  in 
dealing  with  the  property  of  lunatics  under  its 
care  are  not  open  to  question.  The  leading  prin- 
ciple, the  paramount  consideration,  is  the  interest 


of  the  lunatic.   Consistently  with  that  principle 
it  is  settled  that,  in  the  ordinary  course  of  manag- 
ing a  lunatic's  estate,  the  court  pays  no  regard  to 
the  interests  or  expectations  of  those  who  may 
come  after;  but  it  is  equally  well  settled,  that,  in 
matters  outside  the  ordinary  course  of  manage- 
inent,  it  is  the  duty  of  the  court,  so  far  as  may  be 
possible,  not  to  alter  the  character  of  the  lunatic's 
property,  or  to  interfere  with  any  rights  of  suc- 
cession." Then  the  learned  judge  quotes  a  passage 
from  Lord  Loughborough's  judgment  in  Oxenden 
v.  Lord  Compton  (2  Ves.  69),  when  he  was  com- 
menting on  Lord  Bath  unit's  judgment  in  Ex 
parte  Grimstone  (4  Bro.  C.  C.  235n. ;  Amb.  706), 
as  follows  :  '"If  the  Chancellor  was  continually 
looking  to  the  right  and  left  and  weighing  the 
probable  interest  of   the  representatives,  the 
interest  of  the  lunatic  would  be  committed  in 
favour  of  those  who  have  no  immediate  interest, 
and  whose  contingent  interests  are  left  to  the 
ordinary  course  of  events.   Therefore  the  Chan- 
cellor is  to  administer  the  estate  tanquam  bonus 
pater  familias,  making  every  advantage  fairly  to 
increase  and  improve  it  without  engaging  in  risks 
and  dangerous  adventures,  for  those  are  not  fit 
enterprises.    But  whatever  leads  towards  ordinary 
improvement  it  is  strictly  the  duty  of  the  adminis- 
trator to  do,  considering   only  the  immediate 
interest  of  the  proprietor  of  the  estate.  But 
when  I  am  laying  down  this  so  generally  I  must 
be  understood  to  do  it  with  tnis  guard,  that 
great  care  must  be  taken  that  notning  extra- 
ordinary is  to  be  attempted,  a*  estates  to  be 
bought  or  interests  to  be  disposed  of.  Altera- 
tion of  property  is,  aa  far  aa  possible,  to  be 
avoided  consistently  with  the  idea  of  preserving 
the  interest  of  the  "proprietor.* "   The  rule  there 
laid  down  is  that  it  is  the  duty  of  the  court,  so  far 
as  ]>osaible,  in  matters  outside  the  ordinary  course 
of  management  not  to  interfere  with  or  alter  the. 
devolution  of  a  lunatic's  property.    And  the 
illustrations  given  by  Lord  Loughborough  are 
cases  where  property  is  to  be  bought  or  sold. 
The  application  of  that  rule,  however,  is  not 
limited  to  cases  of  purchase  and  sale.    It  has 
long  been  settled,  as  appears  from  tie  Hams 
(unreported),  cited  in  Snelford  on  Lunacy,  that, 
where  it  was  absolutely  necessary   to  expeud 
money  in  rebuilding,  the  court  would  order  that 
the  sum  expended  should  be  taken  as  charged  on 
the  lunatic's  real  estate.    And  in  Be  Badcock  {ubi 
sup.),  to  which  my  Lord  has  already  referred, 
Lord  Cottenbain  said  that,  "  if  the  money  were 
laid  out  in  the  purchase  of  land,  or,  what  would 
amount  to  the  same  thing,  in  building  a  farm- 
house, it  would  be  right  that  the  sum  so  laid  out 
should  retain  its  character  of  personalty."  Now, 
it  is  sought  on  behalf  of  the  next  of  kin  of  the 
lunatic  to  bring  the  present  case  within  those 
decisions  to  which  1  have  last  refened,  so  that  the 
court  ought  to  say  that  there  has  beeu  expenditure 
of  an  extraordinary  kind  made  which  would  give 
them  a  right  to  tay  that  there  has  been  some- 
thing in  the  nature  of  an  alteration  of  the  pro- 
perty, and  that  an  order  might  be  made  under 
sect.  118  of  the  Lunacy  Act  1890  giving  the  lunatic 
a  charge  upon  the  settled  estates  for  the  amount 
of  the  expenditure.    Now,  it  is  to  be  observed 
that  all  these  orders  were  made  in  the  presence  of 
the  heir-at-law  and  of  the  next  of  kin.    They  had 
therefore  an  opportunity  of  pointing  out  to  the 
master  at  the  time  when  the  orders  were  made 
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that  the  expenditure  was  of  an  extraordinary 
nature,  and  of  calling  upon  him  to  exercise 
the  jurisdiction  which  the  court  has  of  alter- 
ing the  devolution   of   the    property,  or  of 
leading  the  question  open  for  future  decision 
bj  inserting  a  few  words  in  the  orders  to 
tie  effect  that  they  were  to  be  without  pre- 
judice as  to  bow  the  expenditure  was  ultimately 
to  be  borne.    Nothing  of  that  kind,  however, 
wis  inverted  in  the  orders.   They  simply  contain 
a  direction   to  the  committee  to  expend  the 
money.   That  being  so.  it  seems  to  me  that  the 
larden  lies  on  the  present  applicants — the  next 
of  kin — to  make  out  that  extraordinary  expendi- 
tnre  has  taken  place.     Now,  I  confess  that  it 
seems  to  me  that  the  evidence  in  support  of  that 
contention   is  of  a  very  shadowy  description. 
There  are  only  a  few  items  which  bear  the  aspect 
of  being  at  all  extraordinary.    The  greater  part 
of  the  expenditure  sanctioned  by  these  orders 
was  simply  for  repairs  of  an  ordinary  character. 
In  the  first  order,  which  is  that  of  the  14th  March 
1^4,  the  sum  expended  in  alterations  and  repairs 
was  iJOOZ.,  aud  of  that  the  item  which  was  pointed 
to  was  one,  estimated  at  1502.,  for  the  conversion 
of  a  malthouse  into  cottages,  one  of  the  terms 
on  which  the  tenant  of  the  farm  took  the  lease 
being  that   this  should  be  done  in  order  to 
increase  the  accommodation  for  labourers.  That 
is  stated  in  the  affidavit  of  the  committee  filed  in 
support  of   the  order  which  was  then  made, 
and  that  is  all  that  is  said  in  the  matter.    And  it 
i»  said  very  fairly  that  the  master  might  have 
treated  it  as  an  ordinary  case  of  management  of 
the  property,  and  one  not  calling  for  the  exercise 
of  any   discretion  on  his   part.     The  other 
instances  are  really  weaker,  and,  upon  the  whole, 
I  have  come  to  the  conclusion  that  the  applicants 
have  not  made  out  that  which  it  was  necessary 
for  them  to  make  out,  that  there  has  been  such 
expenditure  as  to  bring  the  case  within  the  rule 
which  applies  to  what  is  outside  the  ordinary 
course  of  management.   That  being  so,  it  seems 
to  me  that  the  application  fails.    I  will  only  add 
that  if  it  were  proved  that  the  court  bad  not 
exercised  a  jurisdiction  which  is  undoubtedly 
rested  in  it  of  altering  the  nature  of  the  pro- 
perty so  as  to  change  its  devolution,  it  would  in 
my  opinion  be  open  to  the  court  to  make  an 
order  under  sect.  118  of  the  Act  of  1890.  But 
if  the  jurisdiction  is  once  exercised  and  the 
court  has  decided  that  the  power  vested  in  it  to 
alter  the  nature  of  the  property  ought  not  to  be 
exercised,  then  the  court  cannot  go  back  upon  its 
own  order  and  make  such  an  order  as  is  asked 
for  by  the  present  summons. 

Cozen s- Hardy,  L.J. — I  am  of  the  same  opinion. 
The  question  before  us  is  not  one  of  amending 
the  old  orders.  No  such  application  as  that  ought 
to  be  listened  to  for  a  moment.  The  real  question 
arises  under  sect.  118  of  the  Lunacy  Act  18i»0. 
That  section  gives  the  court  jurisdiction  to  make 
»  charge  upon  the  real  estate  of  the  lunatic  for 
the  moneys  expended  nnder  its  order  for  the  per- 
tinmen t  improvement  of  the  property  of  the 
lunatic,  unless  in  making  that  order  the  judge  or 
master  had  that  section  before  his  mind  and 
deliberately  exercised  the  jurisdiction  conferred 
by  it.  In  the  present  case  I  am  not  satisfied  that 
»ny  one  of  the  four  orders  in  question  is  of  Buch 
a  nature  as  to  prevent  us  from  now  exercising  the 
jurisdiction  nnder  sect.  118.    I  do  not  hold  the 
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narrow  view  of  sect.  118  taken  by  counsel  for  the 
appellant,  that  the  court  cannot  make  a  charge 
unless  for  the  benefit  of  the  lunatic.  Any  such 
contention  seems  to  me  to  be  negatived  by  Bag- 
gaily,  L  J.  in  the  former  case  arising  in  this 
lunacy  of  Re  Gist  (5  Oh.  Div.  881).  Assuming, 
however,  that  we  have  jurisdiction,  there  are  two 
grounds  which  are  said  to  prevent  our  exercise  of 
that  jurisdiction.  The  first  is  delay.  I  do  not 
attach  much  importance  to  that,  as  nothing  has 
been  done  which  would  alter  the  position  of  the 
parties.  But  the  other  consideration,  which 
really  influences  my  mind,  is  th  it,  in  exercising 
the  jurisdiction  under  sect.  1 18,  regard  must  be 
had  to  the  nature  and  extent  of  the  lunatic's 
estate.  It  is  an  estate  the  rental  of  which  was 
5000/.  a  year,  though  it  is  now  reduced  to  some 
3500/.  In  approaching  a  question  of  this  sort, 
regard  should  be  had  to  this  fact,  that  it  is  almost, 
if  not  quite,  impossible  to  draw  a  clear  line  between 
what  are  repairs  and  what  are  permanent  improve- 
ments. And  we  are  asked  to  say  tbat  certain 
items  on  the  border  line  must  be  regarded  as 
improvements  and  cannot  be  considered  as  repairs. 
Now,  there  are  three  items  only  that  need  be 
referred  to.  The  strongest  in  favour  of  the 
appellant  was  the  conversion  of  the  malthouse 
into  cottages.  The  second  was  a  new  iron  wheel 
in  place  of  a  wooden  wheel ;  and  tae  third  was  a 
new  roof  to  an  old  barn.  I  am  not  clear  that  oue 
single  item  is  not  of  such  a  nature  that  the  master 
could  not  have  rightly  said  under  se-.-t.  118  that  it 
was  not  the  subject  of  a  charge  on  the  re»l  estate. 
Speaking  generally,  it  is  a  good  rule  that  the 
masters  in  Lunacy  in  making  an  order  for  im- 
provements should  either  take  into  consideration 
sect.  118  at  the  time  and  express  that  in  the 
order  drawn  up,  or,  if  that  is  not  done,  should 
add  that  the  order  is  made  without  prejudice  to 
any  question  as  to  how  the  expense  should  be 
ultimately  borne.  If  neither  tbe  one  nor  the 
other  course  is  adopted,  and  the  court  is  after- 
wards asked  to  exercise  its  jurisdiction  under 
sect.  118,  I  think  that  a  very  clear  and  strong 
case  ought  to  t  e  mada  out.  Appcal 

Solicitors  for  the  appellant,  Routh,  Stacey,  and 
Cattle,  agents  for  Stapleton  and  Son,  Stamford. 

Solicitors  for  the  respondents.  Bloxam,  Ellison, 
and  Co.,  agents  for  Bryan  and  Helps,  Gloucester. 


Friday,  Jan.  22. 
(Before  Lord  Alverstone.  C.J..  Collins,  M  R., 
and  Romer,  L.J.) 
Harrogate  Corporation  r.  Dickinson,  (<i) 

APPEAL  FROX  THE  KINO'S  BENCH  DIVISION. 

Public  health  —  Building  by-laws— Deposit  of 
plant—Change  of  by  laws  after  approval  nf 
plans — Row  of  houses — Part  of  tcork  carried  out 
— Right  to  complete  according  to  approved  plans 
—  Harrogate  Corporation  Act  18SJ3(5rj  it  57  Vict. 
c.  cot*.),  a.  27. 

Sect.  27  of  the  Harrogate  Corporation  Act  1803 
provided  that  the  deposit  with  Hie  corporation  of 
any  plan  of  any  street  or  building  »honld  be  null 
and  void  "  if  the  execution  of  the  work  specified 
in  such  plan  should  not  be  commenced  within 
three  years  from  the  date  of  such  deposit" 

«i»  Reported  br  E.  Miulky  Smith,  E»q.,  Harristcr-it-Lar 
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In  1894  a  builder  depotited  a  plan  thowing  thereon 
a  number  of  houtet  which  he  propoted  to  erect, 
and  which  were  in  accordance  with  the  building 
by  law*  then  in  force  in  the  borough.  The  plan 
wae  approved  by  the  corporation. 

Some  of  the  houtet  were  built  and  completed,  and 
certificate*  were  given  on  their  completion  by  the 
corporation. 

In  Nov.  15101  the  building  by-lawt  in  force  in  the 
borough  were  repealed  "  except  at  regards  any 
work  comtnenced  before  tluit  date,"  and  on  the 
eaine  day  new  hy-lawi  came  into  force  with  which 
the  plan  that  had  been  depotiltd  by  the  builder 
in  1894  did  not  comply. 

Held  {affirming  the  decition  of  Wright,  J .  38  L.  T. 
Rep.  299),  that  the  plan  approved  in  1894  wag 
not  merely  the  plan  of  one  building,  but  wat 
really  a  number  of  teparate  plant  for  the  build- 
ing* thown  thereon ,-  that  therefore  the  comple. 
lion  of  tome  of  the  home*  thown  on  the  plan 
wa*  not  a  commencement  of  the  other  baildinqt 
there  thown,  which  were  not  in  fact  begun  till 
after  the  new  by-lawt  came  into  force,  and  the 
defendant  was  not  entitled  to  go  on  with  the  work 
under  the  old  by-lawt. 

Appeal  by  the  defendant  from  the  judgment  of 
Wright.  J.  upon  a  special  casa  stated  pursuant  to 
Order  XXXIV.,  r.  I. 

The  facta  of  the  special  case,  which  is  set  oat 
in  full  in  the  report  of  the  judgment  of  VV right, 
J.  (83  L.  T.  Rap.  299),  miyba  summarised  as 

follows  : — 

The  Harrogate  Corporation  Act  1893  (5(1  &  57 
Vict.  c.  ceix  )  provides: 

Seel.  27.  The  deposit  with  the  corporation  of  any  plan 
of  any  atreot  or  building  shall  be  nail  and  void  if  the 
execution  of  the  work  specified  in  suib  plan  be  not  com- 
menced within  the  following  periods  (that  Is  to  say) : 
At  to  plans  depoiitsd  after  the  passing  of  this  Aot, 
within  three  years  from  the  date  of  each  deposit;  and  as 
to  plana  deposited  before  the  pawing  of  this  Act,  within 
three  years  from  the  pasting  of  this  Ast ;  a>nd  at  the 
expiration  of  those  resooottro  periods  fresh  notice  and 
deposits  shall,  unless  'th»  corporation  otherwise  deter- 
mine, be  requisite. 

On  the  1st  Oct.  1894  the  defendant  deposited 
with  the  plaintiffs  two  plans  showing  th 
eleven  dwelling-houses  and  two  stables  and  coach- 
houses proposed  to  be  erected  by  him  on  a  plot 
of  land  in  Walker-road  and  Bilton-drive. 

On  the  8th  Oct.  1894  these  plans  were  approved 
by  the  plaintiffs. 

Five  of  the  dwelling-houses  and  one  of  the 
stables  and  coach-houses  shown  on  the  plans  wore 
completed  by  the  defendant,  and  by  June  1899 
the  plaintiffs  had  given  to  the  defendant  certifi- 
cates that  the  buildings  were  completed  and  fit 
for  human  habitation. 

On  tho  7th  Nov.  1901  new  building  by-laws  of 
the  plaintiffs  came  into  effect,  clause  117  of  which 
provided  : 

From  and  after  tho  date  of  the  confirmation  of  those 
by-laws,  all  by-laws  relating  to  new  atrnets  and  build- 
ings, previously  in  force  in  the  distriot.  shall  bo  rep»*loJ 
exoept  as  regards  any  work  commenced  before  the  data 
of  tli«  coDnruiaiioa  of  this  by-law  nr  anv  work  not  so 
commenced  but  of  wbiob  plans  shall  either  havo  benn 
approved  by  the  council  before  such  date,  or  have  been 
*<mt  to  tho  surveyor  to  the  oounoil  one  mouth  a*  least 
before  snoh  date  and  shall  not  have  been  disapproved  by 
tho  council. 


[Ct.  of  App. 


With  these  new  by-law*  die  plans  that  had 
been  deposited  by  the  defendant  did  not  comply, 
and  under  them,  if  applicable,  the  defendant  would) 
have  been  unable  to  complete  the  buildings  shown 
on  such  plans. 

On  the  3rd  Jan.  1902  the  defendant  begin  the 
building  of  the  other  stable  and  coach  house 
shown  on  the  plans  which  he  had  deposited  in 
Oct.  1894. 

On  the  18th  Jan.  1902  the  plaintiffs'  building 
inspector,  by  letter,  requested  the  defendant  to- 
discontinue  the  works  on  the  ground  that  the 
plans  deposited  in  Oct.  189-4  were  null  and  void, 
pointing  out  that  it  would  be  advisable  for  the 
defendant  to  submit  new  plans  to  the  plaintiffs 
for  their  approval. 

The  defendant  thereupon  discontinued  the 
works. 

Upon  the  special  case  that  was  stated  for  the 
opinion  of  the  court,  Wright,  J.  held  that  ttte  two 
plans  deposited  were  really  a  number  of  plans, 
and  those  particular  portions  on  which  work  was 
not  commenced  were  not  within  the  words  in 
clause  117  of  the  new  by-laws,  "any  work  com- 
menced before  the  date  of  the  confirmation  of 
this  by-law." 

The  learned  judge  therefore  gave  judgment  for 
the  plaintiffs. 

The  defendant  appealed. 

Colefax  for  the  defendant. — The  question  is 
whether  the  defendant  is  entitled  to  complete  the- 
houses  according  to  the  plans  deposited  and  ap- 
proved under  the  old  by-laws,  notwithstanding 
that  the  plans  are  not  in  accordance  with  the  new 
by-law3.    He  is  protected  by  the  saving  clause, 
No.  117,  of  the  new  by-laws.   The  plans  which  he 
deposited  under  sect.  27  of  the  Harrogate  Corpo- 
ration Act  1893  is  a  plan  of  one  building.    "  A 
building"  is  an  expression  of  wider  meaning  than 
"a  bouse."   This  row  of  bouses  was  in  effect  one 
building,  and  therefore  the  work  of  erecting  the 
building  had  in  fact  been  begun  before  the  new 
by-laws  came  into  force.  The  question  here  really 
turns  on  the  meaning  of  sect.  27,  and  therefore  the 
case  of  White  v.  Corporation  of  Sunderland  (88 
L.  T.  Rep.  592)  does  not  really  affect  the  present 
case.    The  question  in  that  case  was  as  to  the 
construction  of  the  saving  proviso  of  the  repealing 
clause  of  some  new  by-laws.    The  clause  was : 
"  From  and  after  the  date  of  the  confirmation  of 
these  by-laws,  the  following  by-laws  and  parts  of 
by-laws  relating  to  new  streets  and  buildings 
shall  be  repealed,  except  as  regards  any  work 
commenced  before  the  date  of  the  confirmation  of 
this  by-law."    The  fair  construction  of  that  was 
except  as  regards  any  work  of  a  "  new  building," 
and  no  part,  not  even  a  foundation  or  a  party 
wall,  of  the  houses  proposed  to  be  erected  had 
been  bogun. 

DnnckioerU,  K.C.  and  IT.  Mackenzie,  (or  the 
plaintiffs,  were  not  called  upon. 

Lord  Aia'bustone,  C  .I.— We  need  not  trouble 
you,  Mr.  Danckwerts.  I  have  very  great  doubt 
whether  this  is  not  a  question  of  fact.  1  certainly 
see  no  grounds  on  which  we  should  reverse  the 
findings  of  the  learned  judge  on  the  question  of 
fact  if  that  were  so,  but  inasmuch  as  we  have 
more  power  in  these  cases  than  we  havo  in  cases 
which  come  to  the  Divisional  Court — magistrates* 
cases — I  should  like  just  to  say  how  it  strikes  me. 
It  is  perfectly  true  that  Mr.  Colefax  may  for 
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some  purposes  call  the  plan  one  plan,  and  I  can 
well  imagine  cases  arising  where  there  might  be 
-cases  of  estoppel,  or  cas*s  of  a  right  to  go  on. 
founded  on  what  had  been  done  with  regard  to 
buildings  shown  on  a  plan.  But  in  each  par. 
cular  case  jon  must  louk  at  the  facts  of  it.  In 
the  case  now  before  us  the  plan  showed  three 
houses  in  a  side  street  and  seven  houses  in  a  front 
street,  and  two  coach-houses  detached  from  one 
another,  with  fence  walls  between,  behind  Nos.  I, 
2.  and  3  in  the  side  street.  The  defendant  built 
Nos.  1.  2,  and  3,  and  got  them  certified;  he  also 
built  Nos.  4  and  *>  and  one  of  tbe  coach. houses, 
and  then,  for  the  pnrposee  of  this  case,  did 
nothing  more  until  after  the  by-laws  had  come 
into  force.  Under  those  circumstances  Wright,  J. 
has  held,  having  regard  to  the  words  in  the  by- 
law of  the  7th  Nov.  1901,  that  the  "plan  de- 
posited "  under  sect.  27  of  the  Harrogate  Corpora- 
tion Act  1893  was  not  a  plan  of  one  building  which 
had  been  commenced,  but  was  one  plan  of  several 
buildings,  and  that  therefore  for  the  purposes  of 
the  by-law  it  was  not  protected,  because  sect.  27 
of  the  Act  of  1893  required  that  after  three  years 
there  should  be  a  fresh  deposit.  I  think  that  it 
would  be  going  too  far  to  say  that  Wright,  J. 
has  come  to  a.  wrong  conclusion;  that  for  all  time — 
which  is  the  point  which  we  have  to  consider  in 
connection  with  the  case  of  While  v.  Sunderland 
Corporation  {ubi  sup.) — a  man  has  the  right  to  go 
on,  whatever  might  be  the  requirements  of  new 
by-laws,  because  be  had  begun  to  do  part  of  the 
•work  or  had  built  and  completed  some  of  the 
bouses  shown  on  the  deposited  plan.  I  think 
that  all  the  grounds  taken  by  Wright,  J.  are 
correct,  and  that  the  defendant  was  not  entitled 
to  go  on  under  the  old  by-laws  in  consequence  of 
what  he  had  done  in  regard  to  the  houses.  I 
think  that  the  appeal  should  be  dismissed. 

Collins,  M  R. — I  am  of  the  same  opinion. 

Rombe,  L.J.— I  agree. 


Appeal  dismissed. 

Solicitors  for  the  plaintiffs,  Sharpe,  Parker, 
Pritchards.  Barliam,  and  Lawford,  agents  for 
J.  Turner  Taylor,  Town  Clerk,  Harrogate. 

Solicitors  for  the  defendant,  UUithorne,  Carrey, 
and  Jennings,  agents  for  Francis  Barber,  Harro- 


Friday,  Jan.  22. 

(Before  Lord  Alverstone,  C.J.,  Collins,  M.R., 
and  Romeb,  L.J.) 

Jte  Arbitration  between  Gough  and 
Aspatria,  Silloth,  and  District  Joint 
Water  Board,  (a) 

APPEAL  FROM  THE  KING'S  BENCH  DIVISION. 

Waterworks — Lands  compulsorily  taken  for  reser- 
voir —  Assessment  of  compensation  —  Natural 
and  peculiar  adaptability  of  land  for  building  a 
reservoir  —  Right  of  arbitrator  t6  take  into 
consideration. 

Jn  assessing  compensation  for  land  compulsorily 
taken  by  a  water  company  for  the  purpose  of 
building  a  reservoir  thereon,  the  natural  and 
peculiar  adaptability  of  the  land  for  building  a 
reservoir  is  a  fit  and  proper  matter  for  con- 
sideration  as  an  element  m  the  value  thereof, 

{•)  BeporUd  bj  E.  IUslby  Suns,  E*q 


although  there  may   be    no  evidence  of  any 
possible  purchasers  for  that  purpose  besides  the 
water  company. 
Judgment  of  Wright,  J.  (83  L.  T.  Rep.  421 ;  (1903) 
1  K.  H.  57+)  ajirmed. 

Appeal  by  the  Aspatria,  Silloth,  and  District 
Joint  Water  Board  from  the  judgment  of 
Wright,  J.  upon  un  award  stated  by  an  umpire 
in  the  form  of  a  special  case  for  the  opinion  of 
the  court. 

The  award  is  set  out  at  length  in  the  report  of 
the  judgment  of  Wright.  J.  in  88  L.  T.  Rep.  421. 
The  case  is  also  reported  (1903)  1  K.  B.  574. 

The  facts  were  shortly  as  follows  : — 

By  the  Aspatrio,  Silloth,  and  District  Water 
Act  1901  (1  Edw.  7,  c.  lvii.),  the  Aspatrio,  Silloth, 
and  District  Joint  Water  Board  was  incorpo- 
rated  and  constituted  for  the  purposes  of  con- 
structing the  works  and  taking  the  waters  autho- 
rised by  the  Act  and  supplying  water  within  a 
cei  tain  district. 

On  the  14th  Oct.  1901  the  water  board  served 
a  notice  to  treat  upon  the  claimant  as  owner  in 
fee  simple  of  some  lands  proposed  to  be  taken 
by  the  board. 

The  parties  failed  to  agree  as  to  the  amount  of 
the  purchase  money  and  compensation  to  be 
paid. 

Arbitrators  were  appointed  by  the  parties,  and 
an  umpire  by  the  Board  of  Trade,  and,  as  the 
arbitrators  differed,  the  matter  was  referred  to 
the  umpire. 

In  the  course  of  the  arbitration  the  parties 
came  to  on  agreement  as  to  certain  works  which 
tbe  board  wished  to  carry  out;  and  it  was 
arranged  that,  instead  of  acquiring  the  fee  simple 
of  a  certain  piece  of  land  on  which  Has  the  Over- 
water  Lake,  the  water  board  should  acquire  a 
perpetual  easement  for  the  construction  and 
maintenance  of  a  bank  410  yards  in  length  and 
the  right  to  cover  the  land  with  water  or  denude 
it  of  water,  subject  to  certain  conditions,  so  that 
the  Over  water  Lake  should  be  comprised  in  what 
was  called  the  Over  water  Reservoir. 

On  another  part  of  the  land  taken  for  tbe 
claimant  a  reservoir  called  the  Chapel  House 
Reservoir  was  to  be  constructed. 

The  umpire  found  that  the  lands  over  which 
such  easement  was  to  be  acquired  were,  "  owing  to 
the  natural  configuration  thereof,  peculiarly 
adaptable  in  conjunction  with  Overwater  Lake 
for  the  construction  of  a  reservoir."  He  also 
found  that,  owing  to  the  natural  configuration  of 
the  lands  which  were  the  intended  site  of  the 
Chapel  House  Reservoir,  such  lands  were  pecu- 
liarly adaptable  for  the  construction  of  a  reservoir. 

The  main  question  for  the  opinion  of  the  court 
was  whether,  in  estimating  the  value  of  the  land 
and  easements  to  be  acquired  by  tiie  water  board 
for  the  Overwater  and  Cbupel  House  Reservoirs 
respectively,  tbe  natural  and  peculiar  adaptability 
for  the  construction  of  a  reservoir  of  the  lands  in 
question  is  or  is  not  a  fit  and  proper  matter  for 
consideration  as  an  element  in  the  value  thereof 
in  the  assessment  of  compensation. 

If  the  court  should  be  of  opinion  that  in  esti- 
mating the  value  of  the  land  and  easements  to  be 
acquired  for  the  Overwater  and  Chapel  House 
Reservoirs  tbe  natural  and  peculiar  adaptability 
for  the  construction  of  a  reservoir  of  the  lands  in 
is  not  a  fit  and  proper  matter  for  < 
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aideration  aB  an  element  in  the  value  thereof  in 
the  assessment  of  compensation,  then  the  sum 
awarded  by  the  umpire  was  to  be  reduced  by  the 
sum  of  WML 

Wright,  J.  held  that  the  natural  value  of  the 
site  for  the  purposes  of  water  supply  was  a 
matter  which  ought  to  be  taken  into  consideration 
in  the  assessment  of  compensation. 

The  water  board  appea  led. 

Balfour  Browne,  K.C.  and  Rotkill.  K.C.  for  the 
water  board  — The  umpire  has  found  nothing 
with  regard  to  the  value  of  the  land  except  that, 
from  the  physical  configuration  of  the  land,  it  is 
peculiarly  suitable  for  the  building  of  a  reservoir. 
That  is  not  a  ground  on  which  compensation  can 
be  assessed.  The  value  of  the  land  to  the  water 
board  is  immaterial.  There  is  no  evidence  that 
the  suitability  of  the  land  for  a  reservoir  increased 
its  value  as  regards  anyone  besides  the  water 
board: 

Ae  0*$al\ntky  and  the  Munehetter  Corporation, 

Browne  and  Allan's  Law  of  Compei-aation,  2nd 

edit  ,  p.  659  ; 
he  Ridd«U  and  Newea$tU  and  Oateihead  Water 

Company,  Browne  and  Allan's  Law  of  Competi- 

satioa,  2nd  edit ,  p.  672.  (a) 

Sir  Ralph  Littler,  K.C.  and  W.  O.  Clay,  for  the 
claimant,  were  not  called  upon. 

(a)  Re  Riddill  axi>  Nswcabtlk  and  Gateshead 
Watkr  Cojipant. 

June  13,  1870. 

(Before  Bramwkll,  Brett,  and  Cottov,  L.JJ.) 

APPEAL  FROM  THE  QUEENS  BKNCH  DIVISION. 

Waterworks — Land  compuUorily  taken  for  reiervoir — 
Attettment  of  rompeniation— Special  natural  adapt a~ 
btlity  of  land  for  building  a  reservoir. 

Appeal  from  the  judgment  of  the  Queen's  Bench 
Division  (Meilor  and  Manisty,  JJ.)  a  poo  a  case  stated 
by  an  arbitrator  for  the  opinion  of  the  court. 

J.  G.  Kiddell  was  tenant  for  life  of  certain  lands 
authorised  to  be  taken  by  the  Nawoaatle  and  Gatesbesd 
Water  Company  for  the  purpose  of  making  three 
reservoirs  and  other  works. 

The  Newcastle  and  Gateshead  Waterworks  Act  1877 
(40  &  41  Vict.  o.  lxxxvii.)  provided  aa  follows  : — 
"  .Sect.  9.  For  the  farther  protection  of  the  said  J.  G. 
Kiddell,  bis  beira,  sequels  in  estate,  and  aseigna,  all  of 
whom  are  included  under  his  name  when  used  in  this 
section,  the  following  provieions  shall  have  effect  and 
be  binding  on  the  company.  .  .  .  (2)  Tto  company 
shall  daring  every  day  of  twonty-four  hoars  in  every 
year  deliver  into  the  said  stream  called  Dryburn.  below 
the  'Little  Swii.bnrn  Reservoir,"  a  quantity  of  water 
being  not  less  than  200.000  gallons.  ...  (7)  The 
said  quantity  of  water  shall,  subject  to  the  provisions 
of  the  agreement  of  1870,  and  the  agreement  ■ohednled 
to  and  confirmed  by  this  Act,  be  accepted  and  taken 
as  fnll  compensation  for  all  water  which  the  company 
can  oolleot  or  divert  and  impound  by  the  works  autho- 
rial by  the  Act  of  1670  as  varied  by  this  Act." 

The  arbitrator,  Mr.  C'lotton,  in  addition  to  a  turn  of 
17,600(.  which  he  determined  as  the  amount  of  the 
purchase  money,  and  compensation  for  damage,  to  be 
paid  by  the  company  to  J.  G.  Kiddell,  awarded  a  farther 
snm  of  50001.  in  respect  of  a  claim  by  Mr.  Riddel  1  in 
regard  to  water  which  the  company  could  divert  and 
impound  by  means  of  their  works,  provided  that  the 
oourt  should  be  of  opinion  that  sect.  9,  inb-eect.  7,  of 
tho  Companies  Act  of  1877  was  not  a  bar  to  that  olaim. 

The  Queen's  Bench  Division  (Meilor  and  Manisty,  JJ.) 
held  that  the  award  of  the  arbitrator  was  right,  the 


Lord  Alvbbstonb,  C.J. — The  point  argued 
here  is  one  of  very  great  importance,  but,  so  far 
as  this  oourt  is  concerned.  I  think  that  the  law  is 

proper  compensation  to  be  paid  to  the  claimant  being 
the  sum  of  17,6001.  only. 

Upon  the  claimant's  appeal  from  this  decision,  tho 
Court  of  Appeal  delivered  the  following  judgments  =  — 

Bramwkll.  L.J. — Really,  speaking  sincerely,  the 
only  distrust  I  feel  about  this  ease  is  that  I  oannot  get 
myself  to  entertain  a  doubt  about  it,  but  there  are  »ome 
points  in  it  upon  which  I  oannot  say  the  award,  to  my 
mind,  is  perfectly  dear  and  intelligible.  The  arbitrator 
says,  "  I  award,  settle,  and  determine  that  tho  amount  of 
the  purchase  money  and  compensation  to  be  paid  by  the 
said  company  for  and  in  respect  of  the  absolute  purchase 
of  the  lands,  tenements,  right,  easements,  and  premises 
no  required  to  be  purchased  " ;  and  one  may  observe  that 
that  oertainly  includes  waters,  because  there  is  a  refer- 
ence to  the  1st  sohsdule  in  his  award,  and  the  1st 
schedule  says  that  the  parcels  are  "all  that  piece  of 
land,"  and  so  forth,  together  with  all  waters,  ways, 
paths,  passages,  Ac. ;  and  he  says,  "  I  award  the  pur- 
chase money  for  that."  Then  he  goes  on,  to  my  mind, 
most  clearly,  to  say  a  claim  baa  been  made  in  respect  of 
tho  damage  that  can  be  done  to  Mr.  Riddell's  estate  and 
bis  successors  by  the  powers  of  tho  company — that  meana 
as  to  his  other  lands,  not  to  his  lands  to  be  taken  and 
paid  for,  because  it  does  not  matter  to  him  whatd*nv.*ge 
is  done  to  them — bat  for  the  damage  in  respeot  of  the 
remaining  lands  by  the  powers  of  the  company  to  divert 
and  alter  the  natural  course  of  the  water.  He  says  as 
to  that :  "  It  has  been  objected  that  it  ha»  been  bargained 
away,  If  it  baa  not,  I  give  50001. ;  if  it  has,  I  do  not 
give  it."  That  is  the  award,  to  my  mind ;  and,  a*  I 
nndsrsbsnd,  Mr.  Webster  says  that  if  that  is  the  award 
on  the  faos  of  it,  if  that  is  what  the  award  means,  he 
oannot  object.  Ue  says  :  "  I  contend  that  the  meaning  of 
the  award  is  this :  I  give  so  much  money  for  compensa- 
tion, and  I  would  give  500ol.  more  for  compensation  if  I 
could,  but  the  oompaoy  says  that  Mr.  Riddell's  rights 
have  been  taken  away,  and  the  50001.  more  in  respect  of 
wbiob  I  am  asked  to  give  compensation  is  this,  that  the 
land  baa  a  special  value  in  respeot  of  its  fitness  for  a 
reservoir,  and  I  would  give  50001.  for  that,  if  it  were  not 
that  that  is  bargained  away  by  the  aection."  tfow,  I  am 
very  clearly  of  opinion  that,  if  bs  did  act  upon  that  notion, 
be  acted  upon  an  erroneous  notion,  because  the  land  had 
a  peculiar  value  on  aooonnt  of  its  fitness  for  a  reservoir, 
or  for  building  land,  or  for  a  skating  rink,  or  for  tea 
gardens,  or  what  not.  Those  were  all  things  the  value 
of  which  must  have  been  taken  into  consideration,  and, 
when  one  knows  that  the  arbitrator  was  Mr.  Clutton,  it  is, 
to  my  mind,  impossible  to  suppose  that  he  would  not 
have  taken  that  into  account.  It  oertainly  would  be  a 
most  remarkable  thing  that  he  should  havo  made  a  double 
mistake  of  not  taking  into  account  that  which  be  ought 
to  havo  taken  into  aooonnt  and  stated  bis  award  in  such 
a  way  that  the  first  mistake  be  made  was  oonoealed  in 
the  other.  In  my  opinion  the  judgment  of  the  court 
below  was  perfectly  right,  and  I  cannot  think  that  any 
injustioe  has  been  done  to  Mr.  Kiddell  in  the  matter. 
Of  course,  with  tespect  to  Mr.  Webster's  last  application, 
if  there  was  any  obscurity  on  the  face  of  the  award  we 
might  send  it  back  to  have  it  cleared  up ;  but,  to  my 
mind,  thore  is  absolutely  none.  I  think  before  we  Bend 
an  award  back  we  ought  to  have  strong  reasons  given  ; 
and,  if  Mr.  Clutton  bad  oome  forward  and  made  an 
affidavit  that  he  had  made  the  double  mistake,  there  might 
be  reason  to  entertain  the  application  ;  but  I  am  satisfied 
that  the  award  was  right  (it  is  a  question  of  what  the 
arbitrator  ought  to  say),  and  that  the  judgment  of  the 
court  below  must  be  affirmed. 

Brett,  L. J.— It  seems  to  uie  that  the  award  is  clear. 
In  the  first  part  of  the  award  tbe  arbitrator  gives  com- 
iniuautiuu  in  reti<oot  at  tho  absolute   tiurchiisu  ut  the 
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settled.  If  it  is  to  be  altered,  it  must  be  in  the 
House  of  Lords.  The  umpire  has  found  that  the 
natural  configuration  of  the  land  is  peculiarly 

bdi,  and  compensation  for  the  damage  that  may  be 
sustained  by  reason  of  the  execution  of  the  work*.  It 
w?mi  to  me  oleer  that  that  would  giro  the  value  of  the 
land,  taking  into  aoeonnt  It*  position  aud  all  its 
capabilities  for  any  particular  purpose.  Then  upon  the 
face  of  the  award  it  seems  to  me  that  somebody  tag- 
sn-^d  that,  besides  that  ordinary  value  —  the  land 
valued  in  the  ordinary  way  with  all  its  capabilities— 
Mr.  Riddell  was  entitled  to  something  more,  not  as 
to  the  land,  bat  that  he  was  entitled  to 
for  water  as  water  which  the  oompsny 
oonld  collect  or  divert  and  impound,  that  mean*  which 
the  company  oonld  now  oolleot  or  divert  and  impound, 
and  which,  if  the  company  had  not  so  done,  he  oonld 
hare  collected  or  diverted  an.1  impounded,  and  that  be 
claims  in  addition  to  the  land  with  all  its  capabilities. 
I  think  the  answer  of  my  brother  lianisty  is  perfect, 
which  is :  "If  yon  claim  for  water  in  that  way,  in 
addition  to  the  value  of  the  land,  as  water  which  the 
company  oonld  collect  or  divert  and  impound,  you  are 
claiming  that  for  which  by  the  Act  of  Parliament  in 
terms  you  are  already  paid,  for  that  *a>s  that  the 
200.000  gallons  of  water  per  day  is  to  be  compensation 
for  all  water  whioh  the  company  can  oolleot  or  divert 
and  impound  " — the  very  thing  whioh  was  claimed  from 
thi-  arbitrator  in  addition  to  the  value  of  the  land.  I 
can  see  no  answer  to  that  judgment  of  my  brother 
Maniaty,  and  I  think,  therefore,  that  this  appeal  is 


Cotton,  L.J. —The  question  whioh  we  have  to  con- 
rider  is  whether  the  landowner  is  entitled  to  a  sum  of 
50001.  in  addition  to  the  17.6001.  whioh  has  been  given 
him  by  the  award.  Now,  hs  was  held  by  the  court 
below  not  entitled  to  tbe  50001.,  and  the  arbitrator 
doubted  aboat  it  in  oonsequenoe  of  seot.  9,  sub-seot7, 
of  tbe  Act  of  1877.  As  I  understand  that  alanse  (I  need 
not  read  it),  it  in  no  way  deprives  him  of  any  right  which 
be  would  have  to  enhance  the  purchase  money  to  be 
given  to  him  for  land  in  oonaequeaoe  of  any  of 
the  capabilities  or  circumstances  whioh  enhance  the 
ralue  of  that  land  as  land,  but  in  my  own  opinion 
it  did  deprive  him  of  any  claim  for  compensation 
in  oonsequenoe  of  damage  alleged  to  be  done  by 
the  execution  of  tbe  works  of  the  water  company 
to  tbe  remainder  of  his  estate  by  diverting  or  depriving 
him  of  water  which  otherwise  the  estate  would  have  had 
the  benefit  of ;  and  what  we  have  to  consider  on  the  faoe 
of  tbe  award  is  whether  or  not  the  award  shows  that  this 
50001.  was  a  sum  which  would  have  been  given  by  the 
arbitrator  unless  he  had  found  himself  bound  to  exolude, 
in  estimating  the  value  of  the  land,  one  of  thosi  cironm- 
stances  whiob  under  ordinary  circumstances  but  for  tbe 
Act  of  Parliament  hs  would  have  taken  into  consideration 
lo  estimating  the  value  of  the  land  so  taken,  or  whether 
be  hai  treated  that  501)01.  as  a  sum  which  wan  claimed 
in  respect  of  damage  to  tbe  estate  in  consequence  of  the 
execution  of  the  works  of  tbe  company  and  by  the 
diversion  of  water  from  the  estate.  We  must  look  only 
to  tbe  award  and  to  the  faoe  of  the  award.  We  oannot 
refranl  anything  which  puned,  even  if  there  was  anything 
whioh  passed,  before  tbe  arbitrator  which  might  1'ad  to 
a  different  conclusion  from  that  which  appears  on  the 
faoe  of  tbe  award.  Now,  looking  at  tbe  face  of  tbe 
award,  I  cannot  possibly  oome  to  the  oonolusion  that  the 
arbitrator  has  not  taken  into  consideration,  in  estimating 
the  sum  of  17,6001.,  all  the  capability  of  the  land, 
including  any  value  arising  from  tbe  fact  of  its  being 
well -watered  land  or  land  available  for  the  purpose  of 
making  a  reservoir  or  anything  else  connected  with 
t  raffle  in  water,  and  I  also  must  come  to  the  conclusion 
on  the  faoe  of  tbe  award  that  tbe  50001.  was  the  sum 
which  ho  rejected  as  being  a  sum  paid  for  damage  to 
in  consequence  of  tho  diversion  of  the  water 


adaptable  for  the  construction  of  a  reservoir,  and 
has  for  that  reason  awarded  £16362.  beyond  what 
has  been  called  the  ordinary  normal  value  of  the 

by  the  execution  of  tbe  work*  of  tbe  oompany.  Now,  if 
yon  look  at  it,  yon  will  And  a  recital  in  the  referenco  to 
him  that  he  is  to  estimate  what  sum  of  money  should  be 
paid,  not  only  for  the  absolute  purchase  of  the  lands  and 
tenements,  rights,  easement*,  and  premises  so  required 
to  be  purobased  and  taken,  but  also  by  way  of  com- 
pensation for  any  damage  whioh  might  be  sustained  by 
reason  of  tbe  execution  of  the  works  for  which  the  said 
lands,  rights,  and  premises  were  so  required.  Now,  that 
of  necessity  must  be  damage  to  the  remainder  of  the 
estate,  because  there  could  be  no  damage  to  the  land 
taken  by  reason  of  the  execution  of  the  work* ;  tfast 
would  be  the  property  of  the  company  when  the  works 
were  executed,  and  damage,  therefore,  necessarily  must 
he  the  damage  to  the  remainder  of  the  estate  and  to  the 
owners  of  the  estate.  Then  we  come  to  tbo  award,  and 
in  tbe  award  the  arbitrator  gives  the  sum  of  17,6001.  in 
respect  of  the  absolute  purchase  of  the  lands,  tenements, 
rights,  easements,  and  premises  so  required  to  be  pur- 
chased and  as  compensation  for  tbe  damage  whioh 
may  be  sustained  by  reason  of  the  execution  of  tbe 
works,  subject  to  this,  that,  as  part  of  tbe  compensation 
for  damage  whioh  tbe  said  John  Oiffard  Riddell  and 
his  successors  in  estate  would  sustain  by  reason  of  the 
execution  of  the  works  for  whioh  the  said  lands,  rights, 
and  premises  sre  required,  he  olaims  a  large  sum  for 
water  whioh  the  company  could  oolleot  or  divert  and 
impound  by  the  said  works,  and  he  doubts  whether  that 
is  not  concluded  by  tbe  seotion  of  tbe  Aot  of  Parliament. 
By  the  very  terms  of  his  award  he  deals  in  one  part 
of  it  with  the  valno  of  the  land,  and  as  far  as  tbe 
award  shows,  and  as  we  must  oonolnds,  has  taken  into 
consideration  all  the  elements  of  value.  He  also  deals 
with  the  claim  made  for  damage  in  consequence  of  the 
execution  of  the  works,  all  included  in  17,6001.,  with  the 
exception  of  a  oertain  particular  claim  made  in  respect 
of  damage  which  would  be  sustained  by  tbe  execntion  of 
the  works.  In  my  opinion,  therefore,  that  award  shows 
on  the  faoe  of  it  that  the  claim  in  respeot  ol  tbe  50001. 
which  was  not  estimated  by  him  was  not  a  olaira  in 
respeot  of  an  element  of  value  in  tbe  land,  bnt  a  claim 
in  respect  of  damage  whioh  it  was  said  would  be  <<  offered 
by  tbo  estate  in  ooniequenoe  of  the  execution  of  the 
works,  and  in  consequence  of  the  company  diverting 
certain  water.  That  claim  was  oonoluded,  in  my 
opinion,  by  the  section  of  tbe  Aot  of  Parliament, 
although  an  slsment  of  value  in  the  land  not  in  any 
way  to  be  taken  into  consideration  by  him.  It  was, 
however,  said  that  he  had  excluded  any  water  element 
value  by  the  terms  under  which  he  mentioned  what  it 
was  in  respeot  of  the  purohase  of  which  he  gave  the 
17,6001.  It  was  said  that  it  was  referred  to  him  to 
estimate  tbe  value  of  the  land,  water,  and  premises,  and 
various  other  things  mentioned  in  the  schedule,  and 
that  here  he  had  omitted  water  ;  but  in  the  award  be 
is  merely  following  the  words  of  description  which  are 
to  be  found  in  the  reoital  of  the  reference  to  him, 
because  (and  I  have  read  it)  it  was  referred  to  him  to  act  tic 
and  determine  what  sum  should  be  paid  for  tbe  absolute 
purchase  of  lands,  tenements,  rights,  easements,  and 
premises,  and  these  are  the  exact  words  which  he  uses 
in  that  part  of  the  award  which  fixes  tbe  sum  of  1 7, CM/,  as 
the  compenration  to  be  paid  for  those  things.  Ho  does  not 
givo  water  in  the  awarding  part  any  more  than  he  gives 
it  in  the  reoital ;  but  there  being  a  long  list  of  general 
words  in  tbe  1st  schedule  to  the  award  which  includes  not 
only  water,  but  hedges  and  fences  and  variousother  things 
in  the  award— both  in  the  recital  and  in  the  awarding 
part — and  there  is  a  short  description  of  tbe  same  in 
both  oases,  and  the  refertnoe  to  him  was  clearly  to 
ascertain  the  value  of  all  that  there  was  in  the  schedule. 
The  deeaription  in  the  first  place  and  in  tbe  latter  must 
be  taken  to  inolnde  water,  and  that  is  the  only  deserip- 
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land.  It  is  contended  that  he  has  acted  wrongly ; 
that  he  ought  not  to  have  given  compensation 
bated  on  the  purpose  to  which  the  land  is  to  be 
put  by  the  water  board,  there  being  no  evidence 
that  any  other  purchaser  would  have  paid  that 
additional  value.  I  think  that  the  point  is  decided 
in  Re  Riddell  and  Newcastle  and  Uatesliead  Water 
Company  (u6t  tup.),  and  probably  also  in  Re 
0*salin*ky  and  Manchester  Corporation  (ubi  sup.). 
I  should  like  to  say  exactly  how  the  point  arose 
in  lie  Riddell  and  Newcastle  and  Gateshead  Water 
Company,  in  which  I  appeared  as  counsel.  In  the 
present  case  Wright,  J.  has  held  that  the  claimant 
could  not  sell  the  water,  and  therefore  has  no 
claim  for  compensation  in  that  respect.  That 
point  was  not  argued  in  the  Queens  Bench  in 
Re  Riddell  and  Neweattle  and  Gateshead  Water 
Ccmpany.  and  therefore  in  getting  to  the  Court 
of  Appeal  we  were  in  a  little  difficulty.  I  thought 
at  the  time  that  there  was  ground  for  arguing 
that  on  the  face  of  the  award  the  arbitrator  had 
included  as  an  element  of  value  the  natural 
adaptability  of  the  site,  and  I  contended  that  that 
would  Dot  be  taking  the  value  of  the  land  as  it 
was  in  the  hands  of  the  vendor.  But  Bramwell, 
L.J.  clearly  thought  that  the  adaptability  of  the 
site  was  an  element  which  enhanced  the  value  of 
the  land  in  the  hands  of  the  vendor.  He  said 
that  the  arbitrator  had  awarded  the  17,6002.  as 
compensation  in  respect  of  the  lands,  tenements, 
rights,  easements,  and  premises  required  to  be 
purchased,  and  the  sum  of  50002.,  if  he  had  power 
to  give  it,  as  compensation  for  damage  done  to 
the  claimant's  remaining  land  by  the  power  of  the 
company  to  alter  the  natural  course  of  the  water. 
And  he  then  said  that  the  land  had  a  peculiar  value 
on  account  of  its  fitness  for  a  reservoir,  or  for  build- 
ing land,  or  for  a  skating  rink,  or  for  tea  gardens, 
or  what  not,  all  things  the  value  of  which  must  be 
taken  into  consideration  ;  and,  knowing  that  Mr. 
Clutton  was  the  arbitrator,  it  was  impossible  to 
suppose  that  he  had  not  taken  them  into  account. 
Brett  and  Cotton,  L.J  J.  gave  judgment  to  exactly 
the  same  effect — viz.,  that  it  was  a  mistake  to  omit 
to  consider  any  additional  value  to  the  land  in 
consequence  of  the  suitability  of  the  site.  It  may 
be  of  interest  to  those  who  have  followed  this 
branch  of  the  law  that,  in  consequence  of  the 
decision  of  the  Court  of  Appeal,  I  consulted 
Thesiger,  L.J.,  who  was  a  master  of  the  law  of 
compensation,  and  he  told  me  that  the  judgment 
of  the  Court  of  Appeal  had  only  followed  the 
recognised  practice  of  surveyors  for  many  years. 
So  deep  was  the  impression  made  upon  me  by  that 
case  that  I  consulted  other  gentlemen  of  expe- 
rience in  this  matter,  who  said  that  the  rule  laid 
down  by  the  Court  of  Appeal  was  not  a  new  one. 
For  this  reason  I  have  always  regretted  that  Re 
Riddell  and  Newcastle  and  Gatethead  Water 
Company  has  not  been  reported,  because  I  think 
that  it  really  recognised  that  rule.  Re  Ossalinsky 
and  Manchester  Corporation  is  another  example 
of  the  same  rule.    But,  as  I  pointed  out  in  the 


tion  there  is  to  be  found  in  the  worda  of  the  eohedule.  Id 
my  opinion  this  claim  on  the  sward  most  be  taken  as  a 
claim  foe  damage — consequential  damage— covered  by 
the  clause  in  the  Act  of  Parliament  aa  not  beitg  a  anm 
in  respeot  of  an  element  of  value  which  the  arbitrator 
thought  he  was  bound  to  exclude  by  that  Act  of 
Parliament. 

Appeal  dismissed. 


course  of  the  argument,  no  question  of  law  is 
really  involved.  If  no  possible  purchaser  is  to  be 
found,  that  shows  that  the  element  of  value  is 
not  worth  very  much.  I  think,  therefore,  that 
Wright,  J.  has  not  added  to  what  was  found 
by  the  umpire,  but  has  decided  in  accordance 
with  the  principle  laid  down  in  the  cases  cited, 
when  he  said :  "  If  there  is  a  site  which  has 
peculiar  natural  advantages  for  the  supply  of 
water  to  a  particular  valley  or  a  particular  area, 
or  to  all  valleys  or  areas  within  a  certain  distance, 
if  those  valleys  are  what  might  be  called  natural 
customers  for  water  by  reason  of  their  populoua- 
ness  and  of  their  situation — if  the  site  has  peculiar 
natural  advantages  for  supplying  in  that  sense — 
apart  from  any  value  created  or  enhanced  by  any 
Act  of  Parliament  or  scheme  for  appropriating  the 
water  to  a  particular  local  authority,  then  1  think 
it  ought  to  be  taken  that  there  is  a  natural  value 
in  the  site  for  the  purposes  of  water  supply,  and 
that  it  should  be  takeu  into  consideration."  For 
these  reasons  I  think  that  the  appeal  must  be 
dismissed. 

Collins.  M.R.— I  am  of  the  same  opinion- 
The  question  is  really  one  of  fact  It  is  said  on 
behalf  of  the  appellants  that  it  follows  as  a 
matter  of  law  from  the  facts  as  found  by  the 
umpire  that  the  element  of  value  arising  from 
the  peculiar  adaptability  of  the  site  for  a  reser- 
voir ought  not  to  be  included.  In  holding  that 
it  ought  to  be  included,  the  umpire  has  accepted 
a  prinui  facie  presumption  that  the  element  of 
value  existed  and  should  be  paid  for— a  presump- 
tion based  upon  a  long  series  of  authorities,  and 
one  in  accordance  with  good  sense.  Underlying 
all  that  is  the  presumption  that  there  is  a  reason- 
able possibility  of  a  market  for  the  land.  The 
whole  question  of  value  has  relation  to  the 
existence  of  a  possible  market,  and  anyone  who 
wishes  to  exclude  an  element  of  value  which 
should  prima  facie  be  taken  into  account  should 
show  that  there  is  no  reasonable  probability  of 
the  land  coming  into  the  market.  I  agree  that 
the  appeal  fails. 

Romkb,  L.J. — I  agree,  and  have  nothing  to 

a<^"  Appeal  dismissed. 

Solicitors  for  the  claimant,  Metcalfe,  Birkett, 
and  Rowlatt,  for  If  on  nse  y.  Bowman,  and  Graham, 
Carlisle. 

Solicitors  for  the  water  board,  Ha  r greaves  and 
Crowther,  for  Franilt  Richardson,  Aspatria. 


Dec.  17  and  18.  1903. 

(Before  Collins.  M.R,  Mathew  and 
Cozens- Hardy,  L.JJ.) 

Sharman  v.  Hollidat  and  Greenwood 
Limited,  (a) 

APPEAL  UNDER  THE  WORKMEN'S  COMPENSATION 

act  1897. 

Etnployer  and  workman — Injury  by  accident — 
Compensation — Weekly  payment  —  Application 
to  review  —  Change  of  circumstances  —  Res 
judicata — Workmen's  Compensation  Act  1897 
(60  <fr  61  Vict.  c.  37),  sched.  1,  clause  12. 

The  employer  of  a  workman  receiving  weekly  pay- 
ments under  the  Workmen's  Compensation  Act 

(a)  Reported  by  J.  D.  Williams,  Esq.,  B*rrUter-*l-L»w. 
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1897  applied  for  a  review  of  the  weekly  payment, 
under  clause  12  of  the  Ut  schedule  to  the  Act, 
upon  the  ground  that  the  workman  wat  no 
longer  incapacitated  for  work. 

The  County  Court  judge,  acting  upon  the  evidence 
of  medical  experts  that  the  workman  woe  not 
incapacitated  for  work,  reduced  the  weekly  pay- 
ment to  the  nominal  sum  of  id. 
Subsequently  the  workman  applied  for  a  review  of 
the  weekly  payment  upon  the  ground  that  since 
the  previous  hearing  he  had  repeatedly  been 
refused,  and  had  been  unable  to  obtain,  work 
owing  to  incapacity  arising  from  his  physical 
condition  caused  by  the  accident. 

The  County  Court  judge  refused  to  entertain  the 
application,  upon  the  ground  that  the  matter 
was  res  judicata,  and  that  no  change  of 
circumstances  since  the  previous  hearing  was 
alleged  which  would  give  him  jurisdiction  to 
review  the  weekly  payment. 

Held  [allowing  the  appeal),  that  the  matter  was 
not  res  judicata,  and  that  sufficient  change  of 
circumstances  was  alleged  to  give  the  judge 
jurisdiction  to  entertain  the  application. 

Crossfield  and  Sons  v.  Tanian  (82  L.  T.  Rep.  813  ; 
(1900)  2  Q.  B.  629)  distinguished. 

Appeal  of  the  plaintiff  from  the  award  of  the 
County  Court  judge  at  Lambeth  upon  an  applica- 
tion to  review  the  weekly  payment  under  the 
Workmen's  Compensation  Act  1897. 

The  plaintiff  was  injured  by  accident  arising 
out  of  and  in  the  course  of  his  employment  by 
the  defendants  in  an  employment  to  which  the 
Workmen's  Compensation  Act  applied.  His  leg 
was  broken,  and  he  was  for  a  time  totally 
incapacitated  for  work. 

A  memorandum  of  agreement  was  filed  in  the 
County  Court  by  which  the  defendants  agreed  to 
make  a  weekly  payment  to  the  plaintiff  during 
incapacity  for  work. 

On  the  21st  Jan.  1903  an  application  by  the 
defendants  to  review  the  weekly  payment,  upon 
the  ground  that  the  plaintiff  was  no  longer 
incapacitated  for  work,  was  heard  by  the  County 
Court  judge. 

At  the  hearing  of  this  application  the  evidence 
of  expert  medical  witnesses  on  both  sides  was 
given  upon  the  question  whether  the  plaintiff  was 
or  was  not  in  fact  injured  so  as  to  be  incapacitated 
for  work. 

The  County  Court  judge  found  that  the  plaintiff 
was  not  incapacitated  for  work,  and  he  reduced 
the  amount  of  the  award  to  the  nominal  sum  of 
lc/.  per  week.  He  said  :  "  This  is  a  difficult  case, 
but  I  think  I  am  bound  to  come  to  the  conclusion 
on  the  weight  of  the  medical  evidence  that  I  will 
reduce  the  amount  to  the  nominal  sum  of  Id.  per 
week.  Mr.  Thompson  [counsel  for  the  plaintiff], 
tbe  door  is  still  open  to  you  to  come  again.  It  is 
a  very  serious  case  indeed,  and  affects  the  whole 
foundation  of  the  Workmen's  Compensation  Act, 
if  it  is  a  fraud.    It  is  one  thing  or  the  other." 

On  tbe  23rd  June  19<»3  the  plaintiff  applied  for 
a  review  of  tbe  weekly  payment.  The  County 
Court  judge  asked  the  counsel  for  the  plaintiff 
what  were  the  new  fucts  arising  out  of  the  acci- 
dent showing  that  the  plaintiff's  earning  powers 
had  been  diminished  since  the  hearing  of  the 
application  to  review  on  the  21st  Jan.  1903. 

Counsel  for  the  plaintiff  stated  that  the  new 
facts  upon  winch  he  relied,  and  which  he  was  I 
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prepared  to  prove,  were  as  follows :  (1)  That  the 
plaintiff  had  oeen  refused  employment  repeatedly, 
even  by  his  former  master,  on  account  of  the 
condition  of  his  foot.  (2)  That  the  County 
Court  judge  did  not  decide  the  application  at  the 
hearing  on  the  21st  Jan.  solely  on  the  medical 
evidence,  but  partly  on  bis  personal  observation 
of  the  plaintiff  s  movements,  and  that  the  highest 
expert  evidence  on  new  observations  and  tests  of  the 
condition  of  the  plaintiff  was  tendered  to  show 
that  tbe  plaintiff  was  unfit  to  follow  his  usual 
employment.  (3)  That  the  County  Court  judge 
kept  the  arbitration  alive  by  awarding  Id.  weekly, 
in  view  of  the  possibility  of  a  change  in  the  circum- 
stances, and  that,  the  arbitration  being  so  kept 
alive,  it  could  not  be  res  judicata.  (4)  The 
plaintiff  did  not  seek  for  a  fresh  award,  but  for  a 
review  of  the  weekly  payments. 

The  County  Court  judge  gave  his  decision  as 
folio W6  :  "  As  I  decided  on  the  21st  Jan.  that  the 
earning  powers  were  not  at  that  time  diminished, 
and  as  the  present  application  is  again  on  the 
ground  of  total  incapacity,  I  hold  that  the  matter 
is  res  judicata,  and  also  that  there  are  no  facts 
alleged  showing  any  alteration  in  the  circum- 
stances  of  the  case  since  the  hearing  on  the  21st 
Jan." 

The  Workmen's  Compensation  Act  1897  (60  &  61 
Vict  c.  37)  provides  : 

Firat  schedule.  Clause  12.  Any  weekly  payment  may 
be  reviewed  at  the  request  either  of  the  employer  or 
of  the  workman,  and  on  snob  review  may  be  ended, 
diminiihed,  or  increased,  subject  to  the  maximum  above 
provided,  and  the  amount  of  payment  shall,  in  default 
of  agreement,  be  settled  by  arbitration  under  this  Aot. 

The  plaintiff  appealed. 

B.  M.  Bray,  K.C.  and  IF.  Jf.  Thompson  for  the 
appellant. — The  learned  County  Court  judge  was 
wrong  in  holding  that  the  matter  was  res  judi- 
cata and  that  there  were  no  new  facta  alleged 
showing  any  change  of  circumstances  Bince  the 
former  hearing.  At  the  former  bearing  it  is  clear 
that  the  judge  did  not  intend  to  treat  his  decision 
then  as  final  and  conclusive,  but  that  it  should  be 
open  for  tbe  workman  to  apply  to  him  again  it' 
it  should  turn  out  that  he  was  really  incapaci- 
tated for  work.  Tbe  fact  that  it  has  been  shown 
by  subsequent  experiment  that  the  workman  is 
unable  to  get  employment  because  he  is  incapaci- 
tated for  work  is  a  sufficient  change  of  circum- 
stances to  entitle  him  to  apply  for  a  review  of 
tbe  weekly  payment,  und«?r  clause  12  of  the  1st 
schedule.  Upon  that  ground  this  case  is  clearly 
distinguishable  from  Crostfield  and  Sons  v. 
Tanian  (82  L.  T.  Rep.  813: '(1900)  2  Q.  B.  629). 
in  which  the  employers  sought  to  show  on  a  sub- 
sequent application  that  the  average  weekly 
earnings  of  the  workman  had  been  incorrectly 
stated  at  the  first  hearing  when  the  weekly  pay- 
nitnt  was  awarded. 

Shakepere  for  the  re«pondents. — The  decision  of 
the  County  Court  judge  was  correct.  ,A.n  appli- 
cation for  a  review  of  the  we-kly  payment  cannot 
be  made  under  clause  12  of  the  1st  schedule 
unless  there  has  been  a  change  in  the  circum- 
stances of  the  case  since  the  weekly  payment  was 
awarded : 

Crofujivld  and  Son$  v.  Tanian  (tup.). 

The  change  must  be  in  the  condition  of  tbe 
workman,  affecting  his  capacity  for  work.  In 
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this  case  there  is  no  suggestion  of  any  evidence 
to  show  that  there  has  been  any  change  in  the 
condition  of  the  workman  between  the  time  when 
the  award  was  made  and  the  date  of  this  applica- 
tion for  review  of  the  weekly  payment.  At  the 
original  hearing  the  question  was  whether  the 
workman  was  totally  incapacitated  for  work  ;  the 
judge  decided  that  he  was  not,  and  that  question 
is  re*  judicata.  The  plaintiff  is  really  now  seeking 
to  show  that  he  was  then  and  is  now  totally 
incapacitated,  and  that  the  original  decision  was 
therefore  wrong.  The  suggestion  that  subsequent 
experiment  has  shown  that  in  fact  the  previous 
derision  was  wrons  does  not  show  that  there  watt 
any  change  of  circumstances  to  justify  a  review. 

B.  M.  Bray,  K.C,  was  not  called  upon  to 
reply. 

Collins,  M.R. — This  is  an  appeal  from  the 
decision  of  the  County  Court  judge  who  save 
his  decision  upon  an  application  under  clause  12  of 
the  1st  schedule  to  the  Workmen's  Compensation 
Act  1897.  Upon  an  application  by  the  employers 
under  clause  12,  the  County  Court  judge  made 
an  award  for  the  payment  of  the  nominal  sum  of 
Id.  a  week,  and  thereby  kept  seisin  of  the  matter. 
Upon  a  later  occasion,  on  an  application  by  the 
workman  to  review  the  amount  of  the  weekly 
payment,  the  County  Court  judge  held,  upon  the 
authority  of  Cro$*field  and  Sons  v.  Tanian  (82 
L.  T.  Rep.  813  ;  (1900)  2  Q.  B.  629),  that  he  could 
not  entertain  the  application,  because  the  matter 
was  re*  judicata,  and  also  because  there  were  no 
fresh  facts  or  circumstances  in  the  case.  The 
question  now  really  is  whether,  in  the  circum- 
stances  of  this  case,  the  decision  of  the  judge  upon 
the  first  application  is  to  govern  the  position  of 
the  parties  for  all  time.  In  the  first  place,  I 
very  much  doubt  whether  it  can  be  said  that 
there  was  any  estoppel  by  the  decision  of  the 
judge  as  to  the  capacity  of  the  workman  for  work, 
which  was  merely  a  matter  of  opinion.  That  may 
often  be  a  question  which  can  only  be  really 
decided  by  experiment,  and  in  that  case  the 
decision  of  the  judge  founded  upon  the  evidence 
of  experts  may  be  quite  displaced  by  subsequent 
experiment.  The  opinion  of  experts  might  be  that 
a  workman  was  capable  of  doing  work,  and  yet 
the  man  might  afterwards  try  to  do  that  work 
and  find  that  it  was  quite  impossible.  It  is  said 
that  such  a  decision  upon  the  evidence  of  experts 
is  re*  judicata  and  must  be  an  estoppel  for  all 
time.  I  cannot  think  that  the  doctrine  of  estoppel 
applies  to  such  a  case.  It  is  said  that  the  case  of 
Crossfield  and  Son*  v.  Tan  tan  (ubi  tup.)  is  an 
authority  to  that  effect,  but  I  do  not  think  that  it 
is.  What  was  decided  in  that  case  was  not  a 
matter  of  opinion  or  of  expert  evidence.  In  that 
case  the  award  of  the  weekly  payment  was  made 
upon  the  basis  that  the  average  weekly  earnings  of 
the  workman  before  the  accident  were  30*.  a  week, 
as  stated  by  him  in  his  particulars,  the  employers 
not  having  taken  the  steps  necessary  to  entitle 
them  to  dispute  that  statement,  and  being  there- 
fore precluded  from  proving  that  Imb  average 
earnings  were  really  much  less.  There  was  no 
appeal,  but  the  employers  subsequently  applied 
for  a  review  of  the  weekly  payment,  really  upon 
the  ground  that  the  average  weekly  earnings  were 
much  less  than  had  been  stated  at  the  first 
hearing.  It  was  decided  that  the  employers 
were  estopped  from  denying  that  the  average  ' 


weekly  earnings  were  not  as  proved  by  the  work- 
man at  the  first  hearing;  and  that,  as  there  bad 
been  no  change  in  the  circumstances  of  the  case 
since  the  weekly  payment  was  awarded,  the 
application  oonld  not  be  entertained.  That  was 
not  the  case  of  an  application  to  review  the 
weekly  payment  upon  the  ground  that  subsequent 
experience  showed  that  a  decision  founded  upon 
the  evidence  of  experts  was  wrong.  Here  the 
application  appears  to  be  made  upon  the  ground 
that  evidence  can  now  be  given  to  Bhow  that  it 
has  been  proved  by  the  test  of  subsequent  experi- 
ment that  the  workman  is  in  fact  incapacitated 
for  work.  I  am  not  prepared  to  say  that  in  this 
case  there  is  not  such  a  change  of  circumstances 
us  to  justify  an  application  for  a  review  of  the 
weekly  payment  by  the  County  Court  judge.  I  do 
not  think  that  the  decision  in  CrostJUld  and  Sons 
v.  Tanian  (ubi  tup.)  is  any  authority  for  saying  that 
in  a  case  like  this,  where  the  opinion  of  the 
County  Court  judge  founded  upon  the  evidence 
of  experts  is  shown  by  subsequent  experiment 
to  be  wrong,  there  cannot  be  an  application  to 
review  the  weekly  payments  because  the  work- 
man's condition  is  really  the  same  as  it  was  at 
the  time  of  the  first  hearing.  If  that  were  so,  I 
think  that  great  injustice  might  be  done.  There 
is  nothing  to  be  found  in  the  Act  to  that  effect. 
It  seems  to  me  that,  within  the  principle  of  the  deci- 
sion in  Croufield  and  Son*  v.  Tanian  (ubi  sup.), 
when  examined,  there  is  such  a  change  of  circum- 
stances alleged  here  as  to  justify  an  application  for 
review,  subsequent  experiment  having  shown  that 
in  fact  the  previous  opinion  was  wrong.  When 
fairly  considered,  I  think  that  the  written  notes 
of  the  grounds  for  review,  put  forward  by  the 
plaintiff's  counsel,  do  suggest  evidence  of  new 
facts  and  evidence  of  new  circumstances  which 
could  be  given,  particularly  the  evidence  that  the 
plaintiff  had  been  repeatedly  refused  work  on 
account  of  his  incapacity,  which  would  justify  a 
review  of  the  weekly  payment  under  clause  12  of 
the  1st  schedule  to  the  Act.  I  think,  therefore, 
that  this  case  must  go  back  to  the  County  Court 
judge  to  hear  the  application,  and  to  hear  the 
evidence  on  behalf  of  the  workman.  This  appeal 
must  therefore  be  allowed. 

Mathbw,  L.J. — I  am  of  the  same  opinion. 
The  doctrine  of  ret  judicata  is  reasonable  when 
there  has  been  a  formal  inquiry  and  an  issue 
distinctly  raised  as  to  facts  in  an  action  or  other 
legal  proceeding.  It  would,  however,  I  think  be 
unreasonable  to  apply  that  rule  to  an  inquiry  of 
thiB  kind  as  to  a  workman's  state  of  health,  which 
proceeded  upon  the  evidence  of  experts  when  the 
actual  facts  oould  not  be  ascertained.  It  is 
not  the  same  as  the  case  in  which  a  dis- 
puted fact  has,  upon  conflicting  evidence,  been 
determined  after  a  trial.  The  effect  of  the 
argument  on  behalf  of  the  employers  is  that, 
although  fresh  symptoms  may  appear  after  the 
first  hearing,  the  condition  of  the  workman  still 
remains  the  same  as  it  was,  and  there  can  be  no 
review.  I  am  clearly  of  opinion  that  there  is 
nothing  in  the  Act  of  Parliament  whioh  precludes 
a  further  inquiry  when,  after  the  first  hearing, 
fresh  symptoms  of  incapacity  for  work  have 
shown  themselves.  Expert  witnesses  may  say 
that  in  their  opinion,  upon  the  symptoms  then 
appearing,  the  workman  is  not  in  a  condition 
which  incapacitates  him  for  work,  and  the  County 
Court  judge  may  so  decide.   That  question  may, 
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however,  be  solved  by  subsequent  experiment, 
and  the  workman  may  make  the  experiment  by 
trying  to  get  work  and  to  work,  with  the  result 
that  he  is  shown  to  be  in  fact  incapacitated  for 
work.  It  would,  in  my  opinion,  be  most  unfair  if, 
in  a  case  of  that  kind,  the  doctrine  of  estoppel 
were  applied  to  prevent  a  workman  from  applying 
for  a  review.  I  think  that  the  plaintiff  is  entitled 
to  have  the  inquiry  for  which  he  has  applied 
to  the  County  Court  judge.  Further,  at  the 
original  hearing  the  County  Court  judge  did  not 
treat  the  matter  in  such  a  way  as  to  show  that  he 
intended  that  the  question  should  be  res  judicata. 
The  County  Court  judge  then  said  :  "  This  is  a 
difficult  case,  but  I  think  that  I  am  bound  to 
come  to  the  conclusion  on  the  weight  of  the 
medical  evidence  that  I  will  reduce  the  amount 
to  the  nominal  sum  of  one  penny  per  week.  Mr. 
Thompson,  the  door  is  still  open  to  you  to  come 
again.  I  think,  therefore,  that  it  is  quite  plain 
that  this  case  must  go  back  to  the  County 
Court  judge  to  hear  the  application  of  the 
workman. 

Cozens- Haedy,  L.J. — I  am  of  the  same  opinion, 
and  have  nothing  to  add.         Appml  aRowd 

Solicitors  for  the  appellant,  Griffith  and 
Gardiner. 

Solicitors  for  the  respondents,  William  Hurd 
and  Son. 


Jan.  12  and  13. 

Before  Collins,  M.R.,  Mathew  and 
Cozen8-Habdy,  L.J  J.) 

Veaolk  v.  Nixon's  Navigation  Company. 
Edwards  r.  Gdest,  Keen,  and  Nettlepolds; 

Hi att  t>.  Same,  (a) 
appeal  under  the  workmen's  compensation 
act  1897. 

Employer  and  workman — Injury  by  accident — 
Compensation — Workman  m  receipt  of  weekly 
payment* — Medical  examination  of  workman — 
Examination  by  employer's  doctor — Refusal  by 
workman  of  further  examination  by  medical 
referee — Suspension  of  weekly  payments — Right 
of  workman  to  arbitration — Workmen's  Com- 
pensation Act  1897  (60  &  61  Vict.  c.  37),  sched.  1, 
clause  11. 

A  workman  in  receipt  of  weekly  payments  by  way 
of  compensation  under  the  Workmen's  Com- 
pensation Act  1897,  who  has  at  the  request  of 
the  employer,  under  clause  11  of  the  1st 
schedule  to  the  Act,  submitted  to  examination  by 
the  employer's  doctor,  cannot  be  required  by  the 
employer  to  submit  to  a  further  examination  by 
a  medical  referee  appointed  under  the  Act,  and 
he  may,  if  the  employer  suspends  the  weekly 
payments,  proceed  to  arbitration  under  the  Act. 

Appeals  of  the  plaintiff  in  the  first  case  from 
the  order  of  the  County  Court  judge  at  Mertbyr 
Tydfil,  and  of  the  defendants  in  the  other  two 
cases  from  orders  of  the  County  Court  judge  at 
Pontypool,  in  proceedings  for  compensation  under 
the  Workmen's  Compensation  Act  1897. 

The  plaintiff  Nea.gle  was  injured  by  accident 
arising  out  of  and  in  the  course  of  his  employ- 
ment by  the  defendants. 

W)  Reported  by  J.  H.  Wiujami,  E*q.,  Barrister at-Law. 
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Neagle  duly  gave  notice  of  thiB  injury  to  the 
defendants,  and  for  some  time  they  made  weekly 
payments  to  him  by  way  of  compensation. 

The  defendants  subsequently  required  him  to 
submit  himself  for  examination  by  a  medical 
practitioner  appointed  by  them,  under  clause  11 
of  the  1st  schedule  to  the  Workmen's  Compensa- 
tion Act  1897. 

The  Workmen's  Compensation  Act  1897  (60  & 
61  Vict.  c.  37)  provides,  by  the  1st  schedule : 

(11)  Any  workman  receiving  weekly  payments  under 
this  Act  •ball,  if  so  required  by  the  employer,  or  by 
any  pert  on  by  wbom  the  employer  is  entitled  nnder  this 
Aot  to  be  indemnified,  from  time  to  time  eubmit  himself 
for  examination  by  a  dnly  qualified  medical  practitioner 
provided  and  paid  by  the  employer,  or  such  other 
perron  ;  but,  if  the  workman  object*  to  an  examination 
by  that  medical  practitioner,  or  is  dissatisfied  by  the 
certificate  of  anon  practitioner  upon  his  condition  when 
oommanioated  to  him,  he  may  eubmit  himself  for 
examination  to  one  of  the  medical  praotitioners 
appointed  for  the  purposes  of  this  Act,  as  mentioned  in 
the  eeoond  schedule  to  tbis  Aot,  and  the  certificate  of 
tbat  medical  practitioner  as  to  the  condition  of  tho 
workman  at  the  time  of  the  examination  shall  be 
given  to  the  employer  and  workman,  and  shall  be  con- 
clusive evidence  of  that  condition.  If  the  workman 
refuse*  to  submit  himself  to  such  examination,  or  in 
any  way  obstructs  the  same,  his  right  to  auoh  weekly 
payments  shall  be  suspended  until  suoh  examination  has 
takeu  plaoo. 

Neagle  did  submit  himself  for  examination  by 
the  medical  practitioner  provided  by  the  defen- 
dants, who  pronounced  him  to  be  recovered  and 
fit  for  work,  and  made  a  certificate  to  that  effect. 

The  defendants  communicated  to  Neagle  the 
effect  of  the  certificate,  and  gave  him  notice  that, 
if  he  was  dissatisfied  with  the  certificate,  he 
might  submit  himself  for  examination  by  one  of 
the  medical  practitioners  appointed  for  the  pur- 
poses of  the  Act,  and  that,  it  be  did  not  do  so,  the 
weekly  payments  would  be  suspended. 

Neagle  did  not  submit  himself  for  examination 
by  such  a  medical  referee,  and  the  defendants  dis- 
continued the  weekly  payments. 

Neagle  then  commenced  proceedings  to  recover 
compensation  under  the  Act  by  filing  a  requeat 
for  arbitration. 

The  defendants  then  applied  for  a  stay  of  pro- 
ceedings in  the  arbitration  until  he  had  been 
examined  by  a  medical  referee,  under  rule  50  of 
the  Workmen's  Compensation  Rules. 

The  Workmen's  Compensation  Rules  provide : 
Hole  50  (1).  In  any  case  in  which  an  arbitration  is 
pending,  or  an  award  has  been  made  or  a  memorandum 
recorded  or  a  certificate  given,  and  tho  oinplojor  or 
any  person  by  whom  the  employer  is  entitled  to  be 
indemnified  alleges  that  the  workman  who  olaima  or 
has  been  awarded  compensation  refuses  to  submit  him- 
self for  examination  in  accordance  with  par.  3  or  p»r.  11 
of  the  first  schedule  to  the  Aot,  or  obstruota  suoh 
examination,  each  employer  or  other  person  may  apply  to 
the  judge  or  arbitrator  to  stay  proceedings  in  the  arbi- 
tration, or  to  suspend  the  weekly  payments  awarded 
until  such  examination  has  taken  plane. 

The  County  Court  judge  decided  in  favour  of 
the  defendants,  and  made  an  order  staying  the 
proceedings  in  the  arbitration. 

The  plaintiff  Neagle  appealed. 

In  the  other  two  oases,  which  were  heard  before 
a  different  County  Court  judge,  the  facts  were 
similar  to  those  in  the  first  case,  but  the  judge 
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decided  in  favour  of  tbe  plaintiffs,  and  refused  to 
stay  the  proceedings. 
Tbe  defendants  in  these  two  caseH  appealed. 

8.  T.  Evans,  KG.  Rhy$  WiUianu,  and  /. 
8ankey  for  the  plaintiff  in  the  first  case.— Tbe 
decision  of  the  County  Court  judge  was  wrong. 
The  proper  construction  of  clause  11  of  the  1st 
schedule  to  the  Act  is  that  the  workman  must,  at 
the  request  of  the  employer,  submit  to  be  examined 
by  the  employer's  medical  practitioner,  with  an 
option  of  being  examined  instead  by  a  medical 
referee  appointed  under  tbe  Act  if  he  objects  to 
tbe  employer's  medical  practitioner,  and  with  the 
further  option  of  appealing  from  the  certificate  of 
the  employer's  medical  practitioner  to  a  medical 
referee.  The  words  at  the  end  of  clause  11, "  if 
the  workman  refuses  to  submit  himself  to  such 
examination,"  there  clearly  refer  to  a  refusal  to 
be  examined  either  by  tne  employer's  doctor, 
or  by  a  medical  referee.  The  examination  by 
a  medical  referee  is  purely  optional  on  tbe 
part  of  the  workman ;  the  only  examination  to 
which  the  employer  can  require  the  workman 
to  submit  is  an  examination  by  the  employer's 
doctor;  and,  therefore,  that  is  the  only  exami- 
nation to  which  the  workman  can  "  refuse " 
to  submit.  The  certificate  of  tbe  employer's 
doctor  is  not  made  conclusive  in  any  way ;  it 
is  not  even  made  evidence.  If  the  contention 
of  the  employers  is  correct,  the  result  would 
be  that,  when  tbe  employer  has  required  tbe  work- 
man to  be  examined  by  the  employer's  doctor,  the 
workman  will  be  deprived  of  bis  right  to  arbitra- 
tion, because  be  must  then  be  examined  by  a 
medical  referee,  whose  certificate  is  conclusive. 
Tbe  suspension  of  the  weekly  payments  is  only  to 
take  effect  if  tbe  workman  refuses  to  submit  to 
any  examination  at  all.  In  this  case  the  workman 
did  submit  to  examination  by  the  employer's 
doctor,  and  therefore  rule  50  of  tbe  Workmen's 
Compensation  Rules  does  not  apply.  This  ques- 
tion has  been  decided  in  two  recent  cases  in  Scot- 
land. In  David*on  v.  Summerlce  and  3fogs  End 
Iron  and  Steel  Company  («i  Fraaar,  901)  the  point 
was  decided  in  favour  of  the  employer,  one  of  the 
judges  (  Lord  Young)  dissenting  ;  but  in  Niddrie 
and  Benhar  Coal  Company  v.  McKay  (40  Sc. 
L.  Rep.  708)  it  was  decided  in  favour  of  the 
workman.  The  reasoning  of  tbe  dissenting  judge 
in  the  former  case,  and  of  tbe  judgments  in  tbe 
latter  case,  appears  to  be  unanswerable  and  con- 
elusive. 

Anquith,  K  C.  and  J.  Sankey  for  tbe  plaintiffs 
in  the  other  cases,  supported  the  above  argument. 

Haldane,  K.C,  Kuegij,  K.C.and  Anton  Par»ons 
for  tbe  defendants  in  all  tbe  cases. — The  decision 
of  tbe  County  Court  judge  in  tbe  first  case  was 
right.  The  question  is  simply  one  of  const  ruction 
of  clause  11  in  the  1st  schedule.  The  Act  pro- 
vides, by  clause  12  of  tbe  1st  schedule,  that  any 
weekly  payment  may,  on  review,  be  ended, 
diminished,  or  increased.  Tbe  provisions  of 
clause  1 1  are  intended  to  enable  the  employer  to 
obtain  information  for  the  purpose  of  bavins  the 
weekly  payment*  ended  or  diminished.  If  be 
requires  the  workman  to  be  examined  by  his 
doctor  and  the  workman  refuses,  the  payments 
will  be  suspended;  if  the  workman  chooses  to  be 
examined  by  a  medical  referee  his  certificate  is 
conclusive;  equally  if  the  workman  refuses  to  be 
bound  by  the  certificate  of  the  employer's  doctor 


the  employer  must  have  an  option  to  require  the 
workman  to  be  examined  by  a  medical  referee. 
The  meaning  of  the  words  at  the  end  of  clause  11, 
"if  the  workman  refuses  to  submit  himself  to 
such  examination,"  is  that  if  the  workman  refuses 
any  examination,  or  refuses  on  request  of  the 
the  employer  to  be  examined  by  a  medical  referee, 
the  weekly  payments  shall  be  suspended.  If  the 
workman  chooses  to  take  his  case  before  a 
medical  referee  the  certificate  is  conclusive  on  the 
employer.  It  would  be  strange  if  it  were  entirely 
at  the  option  of  the  workman  to  get  or  not  to  get 
a  certificate  conclusive  on  the  employer.  Tbe 
intention  of  the  Act  is  that  this  question  with 
regard  to  the  condition  of  the  workman  from 
time  to  time  might  be  settled  speedily  and  cheaply 
by  a  medical  referee  instead  of  by  arbitration 
proceedings. 

Collins,  M.R. — It  seems  to  me  that  this 
point  lies  within  a  very  short  compass.   The  case 
arises  thus :  A  workman  was  injured  while  in 
the  employment  of  the  defendants,  and  by  agree- 
ment compensation  was  paid  to  him  by  the  defen- 
dants for  some  time  after  the  accident.  Then 
the  employers,  thinking  that  tbe  workman  had 
recovered,  required  him  to  submit  himself  for 
examination  by  their  medical  practitioner.  The 
workman  did  submit  to  such  an  examination, 
and  was  pronounced  to  be  fit  for  work.  Tbe 
employers  thereupon  gave  him  notice  that  they 
would  not  pay  compensation  any  longer.  The 
workman  then  took  these  proceedings  to  recover 
compensation  under  the  Act,  and  the  employers 
applied  to  the  judge,  under  rule  50  of  the  Work- 
men's Compensation  Rules  and  clause  11  of  the 
1st  schedule  of  the  Act,  to  stay  proceedings  in 
the  arbitration  until  the   workman  had  been 
examined  by  a  medical  referee  appointed  under 
tbe  Act   The  question  is  whether,  having  regard 
to  tbe  termB  of  clau«e  11,  it  is  a  condition  pre- 
cedent to  the  right  of  the  workman  to  have  com- 
pensation assessed  under  the  Act  that  he  shall 
submit  himself  for  examination  by  a  medical 
referee  appointed  under  the  Act.     That  question 
turns  upon  the  proper  construction  of  clause  11. 
Perhaps  it  is  desirable  to  refer  first  to  the  pro- 
visions of  clause  II  of  the  1st  schedule,  which 
provides  that  where  a  workman  has  given  notice 
of  an  accident  he  shall,  if  so  required  by  the 
employer,  submit  himself  for  examination  by  a 
medical  man  provided  and  paid  by  the  employer, 
and  that,  if  he  refuses  to  submit  to  such  examina- 
tion, his  right  to  compensation  and  any  proceed- 
ing under  this  Act  in  relation  to  compensation 
shall  be  suspended  until  such  examination  takes 
place.    Then  we  come  to  clause.  11.  the  clause 
now  in  question,  which   provides   that  "  Any 
workman  receiving  weekly  payments  under  this 
Act  shall,  if  so  required  by  the  employer   .    .  . 
from  time  to  time  submit  himself  for  examina- 
tion by  a  duly  qualified  medical  practitioner  pro- 
vided and  paid  by  tbe  employer."    That  clause 
presupposes  that  tbe  workman  is  in  receipt  of  a 
weekly  payment  either  by  agreement  or  under 
an  award,  and  so  far  it  imposes  a  compulsory 
obligation  upon  the  workman,  subject  to  certain 
consequences  in  case  of  refusal,  to  submit  to 
examination  by  a  medical  man  appointed  by  the 
employer.     Then   follow   certain  qualifications 
upon  that  compulsory  obligation  in  these  terms : 
"  But  if  the  workman  objects  to  an  examination 
by  that  medical  practitioner,  or  is  dissatiefied  by 
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the  certificate  of  such  practitioner  upon  hia  con- 
dition when  communicated  to  him,  he  may 
submit  himself  for  examination  to  one  of  the 
medical  practitioners  appointed  for  the  purposes 
of  this  Act,"  whose  certificate  shall  be  conclusive 
evidence  of  the  condition  of  the  workman. 
Then  the  clause  provides  that  "  if  the  workman 
refuses  to  submit  to  such  examination  ...  his 
right  to  such  weekly  payment  shall  be  suspended 
until  such  examination  has  taken  place."  It 
was  contended  on  behalf  of  the  employers  that 
"  such  examination  "  means  the  examination  by 
the  medical  referee  appointed  under  the  Act,  and 
that,  therefore,  if  the  workman  refuses  to  Bubmit 
to  that  examination  his  right  to  receive  com- 
pensation is  suspended  until  that  examination 
takes  place.  The  County  Court  judge  accepted 
that  view  of  clause  11  and  acted  upon  it.  In  my 
opinion,  when  the  whole  clause  is  read  together, 
it  appears  clearly  that  that  is  not  the  right  view. 
The  sanction  at  the  end  of  the  clause  is  addressed 
to  a  person  who  has  refused  to  do  something 
which  some  other  person  has  a  right  to  require 
him  to  do.  The  only  examination  which  the 
employer  has  a  right  to  insist  upon  is  an  exami- 
nation by  a  medical  man  provided  and  paid 
by  him  ;  that  is  the  only  compulsion  imposed 
upon  the  workman,  subject  to  this  qualification, 
that  the  workman  may  substitute  something  else 
if  he  dislikes  that  medical  practitioner  or  is  dis- 
satisfied with  his  decision,  in  which  case  he  may 
submit  to  examination  by  a  medical  referee,  and, 
if  he  does  so,  the  certificate  of  the  medical 
referee  as  to  the  workman's  condition  ib  binding 
upon  both  parties.  If  he  chooses  to  do  so,  the 
workman  takes  that  risk,  but  that  is  not  com- 
pulsory upon  him  in  any  way.  In  this  case  the 
workman  has  submitted  to  the  only  thing  to 
which  be  was  bound  to  submit,  and  he  has  not 
taken  the  other  choice.  To  hold  that  "  such  " 
examination  means  examination  by  a  medical 
referee  because  the  word  "such"  must  refer  to 
the  last  antecedent,  would,  it  seems  to  me,  be  to 
substitute  a  highly  technical  interpretation  of  the 
clause  for  that  which  is  its  plain  and  obvious 
meaning.  It  is  not  necessary  in  all  cases  to  take 
the  last  antecedent.  In  this  clause,  taking  it  as 
a  whole,  it  is  obvious  that  the  examination  to 
which  the  last  part  of  the  clause  refers  is  that 
examination  to  which  the  workman  is  bound  to 
submit.  Many  other  clause*  and  rules  have 
been  referred  to  in  argument,  but  I  think  that 
it  is  not  necessary  to  go  through  them.  This 
point  has,  in  my  opinion,  been  conclusively 
and  satisfactorily  dealt  with  by  Lord  Young,  in 
Davidson  v.  Summerlee  and  Moss  End  Iron 
and  Steel  Company  (5  Fraser,  991),  and  by  all 
the  judges  in  Niddrie  and  Benhar  Coal  Com- 
pany v.  McKay  (40  Sc.  L.  Rep.  798),  and  I 
think  that  it  is  not  necessary  for  me  now  to 
say  more  than  that  I  entirely  agree  with  those 
judgments.  This  appeal  must,  therefore,  be 
allowed,  and  the  appeals  in  the  other  two  cases 
id  ust  be  dismissed. 

Mathiw,  L.J. —  I  am  of  the  same  opinion. 
The  case  for  the  employers  has  been  argued  with 
ereat  ingenuity  in  the  face  of  the  judgments  in  the 
Scotch  cases  which  have  been  cited.  It  seems  to 
me  to  bo  only  necessary  to  read  through  clause  11 
of  the  1st  schedule  to  see  what  it  means.  It  is 
contended  on  behalf  of  the  employers  that  it  is  a 
condition  precedent  to  the  right  of  the  workman 
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to  receive  compensation  that  he  shall  submit  him- 
self for  examination  by  "  one  of  the  medical  prac- 
titioners  appointed  for  the  purposes  of  this  Act," 
and  that  when  he  has  done  so  the  certificate  of 
that  medical  practitioner  is  conclusive  and  the 
workman  cannot  go  into  court.  Where  is  that  to 
be  found  in  the  ActP  Clause  11  of  the  1st 
schedule  provides,  in  the  first  part,  that  the 
workman  Bhall,  if  so  required,  submit  to  examina- 
tion by  the  medical  practitioner  provided  by  the 
employer,  and  then  provides  at  the  end  that  if  he 
refuses  to  submit  to  such  examination  the  weekly 
payments  shall  be  suspended.  It  is  contended  for 
the  employers  that  the  second  part  of  the  clause 
is  compulsory,  but  it  seems  to  me  to  be  clearly 
optional  on  the  part  of  the  workman  to  be 
examined  by  a  medical  referee.  The  words  at 
the  end  of  the  clause  are:  "If  the  workman 
refuses  to  submit  himself  to  such  examination." 
It  seems  to  me  to  be  clear  that  that  refers  to  the 
examination  by  the  medical  practitioner  provided 
by  the  employer  to  which  the  clause  requires  the 
workman  to  submit.  I  agree  with  the  reasons 
given  by  the  Master  of  the  Rolls,  and  that  the 
appeal  of  the  workman  must  be  allowed. 

Gozens-Hardt,  L.J. — I  entirely  agree,  and  will 
;idd  only  a  few  words.  A  workman  cannot  be 
said  to  refuse  to  submit  to  an  examination  which 
is  optional  on  his  part.  Upon  the  fair  construe- 
tion  of  clause  11  I  think  that  the  employer 
cannot  require  a  workman,  who  has  been  examined 
by  the  employer's  doctor,  to  submit  to  a  further 
examination  by  the  medical  referee.  The  words 
"such  examination"  prima,  facie  mean  one 
examination  only,  and  that  is  the  examination 
by  the  employer's  doctor  to  which  the  workman 
is  required  to  submit 

Appeal  of  the  plaintiff  in  the  first  case  allowed ; 
appeals  of  the  defendants  in  the  other  cases 
dismissed. 

Solicitors  for  the  plaintiff  Neagle,  RiddeU  and 
Co.,  for  Walter  Morgan,  Bruce,  and  Nicholas, 
Pontypridd. 

Solicitors  for  the  other  plaintiffs,  Metcalfe  and 
Sharpe,  for  T.  8.  Edwards,  Newport,  Mon. 

Solicitor  for  all  the  defendants,  H.  P.  Becker, 
for  Simons  and  Powell,  Pontypridd. 


Monday,  Jan.  25. 
(Before  Collins,  M.R.  and  Rosier,  L.J.) 
Beaumont  v.  Kate  and  another,  (a) 

APPEAL  PROM  TUB  KINO  8  BENCH  DIVISION. 
Husband  and  wife — Tort  of  wife — Action  against 
husband  and  wife— Defence— Different  defences 
by  husband  and  wife  —  Practice  —  Married 
Women's  Property  'Act  1882  (43  &  46  Vict, 
c.  75),  s.  1  (2)— Order  XXIL,  r.  1. 

In  an  action  to  recover  damages  from,  a  husband 
and  wife  for  a  libel  alleged  to  have  been  pub. 
lished  by  the  wife,  if  the  husband  pleads  a  pay. 
ment  into  court  in  satisfaction  of  the  plaintiff's 
claim,  the  wife  eannot  plead  a  defence  denying 
liability. 

Appeal  of  the  defendants  from  an  order  of 
Bucknill,  J.  at  chambers  directing  part  of  the 
defence  to  be  struck  out. 

(a)  Reported  by  J.  H  Williams.  Eng.,  itarrtater-u-Law. 
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The  plaintiff  brought  this  action  to  reoover 
from  the  defendants,  who  were  husband  and  wife, 
damages  for  a  libel  alleged  to  have  been  written 
and  published  by  the  wife. 

The  plaintiff  by  his  statement  of  claim  alleged 
that  the  male  defendant  waa  the  husband  of  the 
female  defendant;  and  that  the  female  defen- 
dant had  written  and  published  a  letter  which 
was  defamatory  of  the  plaintiff ;  and  he  claimed 
damages  from  both  defendants  generally. 

One  defence  was  delivered  by  the  defendants ; 
the  husband  pleaded  that,  so  far  as  he  waa  liable 
an  the  husband  of  the  other  defendant,  he  paid 
the  sum  of  5Z.  into  court  as  sufficient  to  satisfy 
the  plaintiff's  claim  ;  and  the  wife  denied  that 
she  had  published  the  alleged  defamatory  letter. 

The  Married  Women's  Property  Act  1882  (45 
&4$  Vict.  c.  75)  provides: 

Sect.  1  (2).  A  married  woman  shall  be  capable  of 
enterieg  into  and  rendering  herself  liable  in  respect 
of  and  to  tbe  extent  of  her  separate  property 
on  any  oontraot  and  of  suing  and  being  saed, 
either  in  oontraot  or  in  tort,  or  othtrwiee,  in  all 
reepeota  an  if  she  wore  a  feme  sole,  and  her  husband 
need  not  be  joined  with  her  aa  plaintiff  or  defendant,  or 
be  made  a  party  to  any  action  or  other  legal  prooeedicg 
brought  by  or  taken  against  her;  and  any  damage*  or 
coa  *  recovered  by  her  in  any  such  action  or  other  pro- 
ceeding ahall  be  her  eepsrate  property  ;  and  any  damages 
or  oosts  recovered  against  her  in  any  sach  action  or 
proceeding  aball  be  payable  ont  of  her  separate  property 
and  not  otherwiie. 

The  Rules  of  the  Supreme  Court,  Order  XXH., 
provide : 

Bale  1.  Where  any  action  is  brought  to  recover  a 
dtbt  or  damage*,  or  in  an  Admiralty  action,  any  defen- 
dant may,  before  or  at  the  time  of  delivering  his  defence, 
or  at  any  later  time  by  leave  of  tbe  court  or  a  judge, 
pay  into  ooort  a  sum  of  money  by  way  of  satisfaction, 
which  ahall  be  taken  to  admit  tbe  claim  or  oaoae  of 
action  in  respect  of  wbioh  the  payment  is  made  ;  or  he 
may.  with  a  defenoe  denjirg  liability  (except  in  actions 
or  counter-claims  for  libel  or  alandet),  pay  money  into 
court  wbioh  shall  be  subject  to  tbe  provieions  of  rule  ti. 

The  plaintiff  applied  for  an  order  striking  out 
all  the  pant  graph  s  of  the  defence  except  that  in 
which  the  husband  pleaded  the  payment  into 
court. 

The  district  registrar  refused  to  make  an  order, 
but,  on  appeal,  an  order  was  made  by  Bucknill,  J. 
at  chambers  striking  out  all  the  defence  except 
the  plea  of  payment  into  court. 

The  defendants  appealed. 

T.  P.  Perks  for  the  appellants. — The  learned 
judge  was  wrong  in  ordering  to  be  struck  out 
that  part  of  the  defence  which  waB  set  up  by 
the  wife.  There  are  two  separate  and  distinct 
defendants  to  this  actioD,  and  each  of  them  is 
entitled  to  set  up  Bucb  a  defenoe  as  seems  right 
to  each.  Tbe  husband  is  liable  for  the  tort  of 
the  wife,  and  the  wife  is  also  personally  liable 
for  her  own  tort.  The  Married  Women's  Pro- 
perty Act  1882,  by  sect.  1  (2),  has  not  in  any  way 
altered  the  personal  liability  of  the  wife  for  her  own 
tort ;  it  has  only  made  the  wife  liable  to  be  sued 
without  her  husband  being  joined,  and  haa  made 
her  liable  to  satisfy  tbe  damages  out  of  her 
separate  estate  : 

Earle  v.  King$tote,  83  L.  T.  Hep.  377  s  (1900) 
2  Ch.  585. 

The  liability  of  the  wife  always  waa  a  personal 


liability  at  common  law,  which  survived  after  tbe 
death  of  her  husband  ;  and  an  action  against 
husband  and  wife  did  not  abate  upon  the  death  of 
the  husband : 

Opel  v.  Powell,  17  C.  B.  N.  S.  743. 
The  disability  of  the  wife  by  reason  of  which  she 
could  not  be  sued  without  her  husband  being 
joined  waa  only  a  matter  of  procedure,  and,  being 
personally  liable,  she  could  formerly  have  been 
taken  under  a  writ  of  ea.  ta.  upon  a  judgment 
against  her  husband  and  herself: 

IPeWon  v.  Willow,  51  L.  T.  Rep.  (543 ;  13  Q.  B. 
Div.  784 ; 

Scott  v.  Aforl<„,  57  L.  T.  Rep.  919J;  20  Q.  [B.  Div. 
120. 

The  wife  is  now  liable  to  satisfy  the  damages  out 
of  her  separate  estate,  and  thereforeahe  is  entitled 
to  defend  separately  in  respect  of  her  separate 
estate.  There  will  be  two  judgment*,  one  against 
the  husband  personally,  and  the  other  against 
the  wife  in  respect  of  her  separate  estate.  They 
must  both  be  served  with  the  writ  (Order  IX., 
r.  3) ;  and  each  of  them  must  enter  an  appear- 
ance. Order  XXII.,  r.  1,  provide*  that  "any 
defendant  "  may  pay  money  into  court  in  satis- 
faction of  the  plaintiffs  claim.  That  plaiuly 
means  that  any  one  of  several  persons  wno  are 
sued  jointly  may  pay  money  into  court ;  and 
therefore  one  of  these  two  defendants  is  entitled 
to  take  that  course,  and  the  other  may  set  up 
any  other  defence  denying  liability. 

/.  A.  Competon,  for  the  respondent,  was  not 
called  upon  to  argue. 

Collins,  M.B. — I  see  no  ground  for  interfering 
with  the  order  of  the  learned  judge  in  this  case. 
I  think  that  the  case  is  quite  plain  when  once 
we  arrive  at  the  conclusion  that  this  is  the  old 
common-law  action  of  tort  in  which  the  husband 
iB  joined  as  a  defendant,  and  that  the  old  rules 
aa  to  joining  the  husband  in  an  action  for  a 
tort  committed  by  the  wife  are  still  subsisting. 
It  waa  at  one  time  suggested  in  a  well-known 
text-book  that  the  effect  of  the  Married  Women's 
Property  Act  1882  was  to  do  away  with  tbe  hus- 
band's liability  for  the  torts  of  his  wife,  and  to 
make  the  action  one  against  the  wife  alone  in 
respect  of  her  separate  property.  That  question 
was  raised  in  the  case  of  Seroka  v.  Kattenburg 
(54  L.  T.  Rep.  649  ;  17  Q.  B.  Div.  177),  where 
Mathew  and  Smith,  JJ.,  in  a  Divisional  Court, 
held  that  the  Act  did  not  do  awuy  with  the 
liability  of  a  husband  for  his  wife's  wrongful  acts, 
and  that  the  hueh-nd  and  wife  might  still  be  sued 
jointly  for  those  act*.  The  point  was  later 
brought  before  the  Court  of  Appeal  in  Earle  v. 
Kingieote  (83  L.  T.  Rep.  377;  (1900)  2  Ch.  585). 
and  it  was  there  held  that  tbe  earlier  case  of 
Seroka  v.  Kattenburg  [ubi  tnp.)  had  been  rightly 
decided.  Therefore  the  old  common- law  action 
against  the  husband  and  wife  jointly  in  respect  of 
a  tort  of  the  wife  still  subsists.  The  present 
action  is  catefully  so  framed.  It  is  an  action  for 
damages  for  a  tort  of  the  wife,  and  the  husband 
is  pimply  joined  as  a  defendant.  There  ia  no 
claim  made  under  the  Married  Women's  Property 
Act  1882  against  the  wife  in  respect  of  her  sepa- 
rate estate.  The  action  is  simply  in  respect  of 
tbe  joint  liability  of  the  husband  and  wife.  There 
ia  one  tort  only.  Tbe  defence  pleads  a  payment 
into  court  by  the  husband.  That  is,  in  this  caae, 
an  admission  of  liability  on  behalf  of  both  hus- 
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band  and  wife,  and  it  is  incompatible  with  the 
other  defence  set  up  by  the  wife  that  there  was 
no  publication  of  the  alleged  libel.  The  learned 
judge,  therefore,  was  quite  right  in  ordering  to 
be  struck  out  that  part  of  the  defence  which  was 
incompatible  with  the  pajment  into  court.  This 
appeal,  therefore,  fails,  aod  must  be  dismissed. 

Romeb,  L.J. — I  agree.  This  being  an  aotion 
in  the  old  common-law  form  against  husbaud  and 
wife  jointly  for  the  tort  of  the  wife,  there  cannot 
be  separate  judgments  against  the  husband  and 
against  the  wife.  The  husband  is  liable  and  is 
sued  only  because  he  is  the  husband  of  the  other 
defendant.  There  can  be  but  one  judgment 
against  the  two.  The  husband  is  entitled  to  say 
that  them  shall  not  be  any  judgment  against  him 
and  his  wife  except  upon  the  defence  which  he 
chooses  to  put  in.  If  the  contention  of  the  appel- 
lants were  right,  this  curious  result  might  follow, 
that  a  defeuce  might  he  put  in  by  tbe  husband 
and  judgment  go  against  both  husband  and  wife 
upon  that  defence,  and  another  judgment  be  given 
upon  the  separate  defence  set  up  by  the  wife. 
This  is  the  ordinary  common-law  action,  which 
r&ust  proceed  in  the  ordinary  way,  and  therefore 
there  can  be  only  one  defence  and  one  judgment. 
I  agree,  therefore,  that  the  appeal  must  be  dis- 
missed, i       t  i-     •  j 

Appeal  di*mi»*ed. 

Solicitors  for  tbe  appellants,  Chester,  Broome, 
and  Qrijfithes,  for  Craven  and  Clegg,  Leeds. 

Solicitors  for  tbe  respondent,  Hamlin,  Grammer, 
and  Hamlin,  for  H.  R.  Cousins,  Leeds. 


Monday,  Jan.  25. 

(Before  Collins.  M.R.  and  Romeb,  L.J.) 

Snbade  r.  Wothebton  Babttes  and  Lead 
Mining  Company  Limited,  (a) 

APPEAL  FBOM  THE  KINO'S  BENCH  DIVISION. 

Practice — Remitting  action  to  County  Court — 
Claim  on  writ  exceeding  100/. — Amendment  of 
icrit — Claim  reduced  to  turn  not  exceeding  100/. 
— Jurisdiction  tv  remit — County  Courtt  Act  1888 
(31  &  52  Vict.  c.  43),  s.  65. 

Where  in  an  action  of  contract  brought  in  the  High 
Court  the  claim  indorsed  on  the  writ  in  the  first 
instance  exceeds  lOOi.,  but  the  writ  is  subse- 
quently amended  and  the  claim  reduced  to  a  sum 
not  exceeding  100/.,  there  is  jurisdiction  to  order 
the  action  to  be  tried  in  a  County  Court  under 
sect,  65  of  the  County  Courts  Act  1888. 

Appeal  of  the  defendants  from  an  order  of 
BucknilJ,  J.  at  chambers  ordering  tbe  action  to 
be  tried  in  a  County  Court. 

The  plaintiff,  by  the  claim  originally  indorsed 
upon  the  writ,  claimed  the  sum  of  139/.  from  the 
defendants  for  goods  sold  and  delivered. 

The  defendants  set  up  the  defence  that  tbe 
claim  was  barred  by  the  Statute  of  Limitations. 

The  plaintiff  then  applied  at  chambers  for  an 
order  giving  him  leave  to  amend  the  writ  by 
striking  out  ad  the  items  of  his  claim  except  one 
item  amounting  to  24/.,  and  also  for  an  order  that 
the  action  should  be  tried  in  the  County  Court, 
under  sect.  65  of  the  County  Courts  Act  1888. 

The  master  made  an  order  giving  leave  to 

(a)  Beported  by  J.  H.  Williams,  E»j.,  BarrUter-el-Law. 


amend  the  writ,  but  refused  to  order  the  action 
to  be  tried  in  tha  County  Court. 

The  County  Courts  Act  1888  (51  Jt  52  Vict, 
c.  43}  provides : 

Seat.  05.  Whore  in  any  aotion  of  oontract  brought  in 
tbe  High  Court  tbe  cltim  indorsed  on  tbe  writ  doe*  not 
exceed  one  bnndred  pounds,  or  where  snob  claim,  ib  UfU 
it  originally  exceeded  one  hundred  pouude,  is  reduced  t>y 
payment,  an  admitted  set-off,  or  otherwise  to  a  turn 
not  exceeding  one  hand  red  pounds,  it  shall  be  la*lul 
for  either  party  to  tbe  aotion  at  any  time,  if  tbe  whole 
or  part  of  the  demand  of  tbe  plaintiff  be  oonteaU  d,  to 
apply  to  a  judge  of  the  High  Coart  at  chamber*  to 
order  snob  action  to  be  tried  in  any  court  in  which  the 
aotion  might  have  been  commenced,  or  in  any  court 
convenient  thereto ;  and  on  tbe  bearing  of  tbe  applica- 
tion tbe  judge  stall,  nnlese  there  is  good  catue  to  tbe 
contrary,  order  auob  aotion  to  bo  tried  accordingly  ;  auU 
thereupon  the  plaintiff  shall  lodge  the  original  writ 
and  the  order  with  the  rrgietrar  of  the  oourt  mentioned 
in  the  order,  who  shall  appoint  a  day  for  the  trial  of  the 
aotion,  notice  whereof  shall  be  stnt  by  poet  or  other- 
wise by  the  registrar  to  both  parties  or  their  aoliai'ors, 
and  the  action  and  all  proceedings  therein  shall  be 
tried  and  taken  in  snob  court  as  if  the  aotion  had  been 
originally  oommenoed  therein;  and  the  costs  of  the 
parties  in  respeot  of  proceedings  subsequent  to  tbe  order 
of  tbe  judge  of  the  High  Court  tball  be  allowed  accord- 
ing £to  the  scale  of  costs  for  the  time  btiug  in  ua«  in 
the  County  Courts,  and  tbe  costs  of  tbe  order  and  all 
proceeding*  jreviouely  thereto  shall  be  allowed  according 
to  the  seals  of  costs  for  the  time  being  in  use  in  the 
Supreme  Court. 

The  plaintiff  appealed,  and  Bucknill  J.  at 
chambers  made  an  order  that  the  action  should 
be  tried  in  tbe  County  Court. 

The  defendants  appealed. 

Disturnal  and  8.  R.  C.  Bosanquet  for  the  appel- 
lants.— The  learned  judge  had  no  jurisdiction  to 
make  an  order  that  this  action  should  be  tried  in 
the  County  Court.  The  words  of  sect,  05  of  the 
County  Courts  Act  1888  are  :  Where  such  claim, 
though  it  originally  exceeded  100/ ,  is  reduced  by 
payment,  an  admitted  set  off,  or  otherwise  to  a 
sum  not  exceeding  10')/."  Ib  was  decided  in  the 
Court  of  Appeal  in  Hodgson  v.  Bell  (62  L.  T 
Rep.  481;  24  Q.  B.  Div.  302)  that  "payment" 
there  meant  payment  before  action;  aud  tbe 
ground  of  that  decibion  was  that  the  action  must 
originally  have  been  brought  to  recover  a  sum  not 
exceeding  lUD/.,  and  that  therefore  nothing  which 
happened  after  the  action  was  commenced  to 
reduce  the  amount  of  the  claim  could  give  juris- 
diction to  remit  the  action.  In  the  later  case  of 
Dierken  v.  Philpot  (85  L.  T.  Rep.  21b';  (l!»0l) 
2  K.  B.  380),  in  the  Divisional  Court,  it  was  held 
that  the  principle  of  the  former  decision  applied 
to  tbe  ''ase  where  tba  plaintiff,  who  by  his  writ 
claimed  more  than  1O0Z.,  afterwards  abandoned 
the  excoaa  over  100/.  when  he  applied  for  an  order 
under  sect.  05.  The  words  "  or  otherwise,"  in 
sect.  65,  must  be  construed  as  referring  to  some- 
thing wbich  has  happened  before  action  : 

Fatter  v.  L'sheneoocl,  37  L.  T.  Rep.  3Sy  ;  »  Ex. 
Div.  1. 

In  this  case  the  amount  originally  claimed  in  the 
action  exceeded  100/.  The  amendment  of  the 
writ,  by  which  the  amount  of  tbe  claim  was 
reduced,  cannot  make  any  difference,  for  it  was 
something  done  after  the  action  was  commenced, 
and  could  not  alter  the  fact  that  the  amount  for 
which  tbe  writ  was  originally  indorsed  exceeded 
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100/.  This  was  in  substance  and  reality  an 
abandonment  of  part  of  the  claim  after  the  action 
was  commenced,  and  is  governed  by  the  decision 
in  Dierken  v.  Philpot  (ubi  sup.). 

J.  R.  Randolph  for  the  respondent. — The  order 
of  the  learned  judge  was  rightly  made.  The 
only  question  is  whether  there  was  jurisdiction  to 
make  the  order  under  sect.  65  after  leave  had 
been  given  to  amend  the  writ.  The  writ  when  it 
has  been  amended  becomes  the  writ  in  the  action, 
and  iB  just  as  much  the  foundation  of  the  action 
as  if  it  had  been  in  the  first  instance  indorsed  with 
a  claim  for  the  smaller  sum.  The  reduced  claim 
appears  upon  the  writ  itself,  and  this  case  there- 
fore comes  within  the  principle  of  the  decision  in 
Percical  v.  Pedky  (18  Q.  B.  Div.  635 1,  where  it 
was  held  that  the  equivalent  section  of  30  &  31 
Vict  c.  142  applied  where  the  writ  showed  a 
set-off  admitted  by  the  plaintiff,  thongh  it  was 
not  admitted  by  the  defendant.  In  Dierken  v. 
Philpot  {ubi  sup.)  it  was  held  that  there  was  no 
jurisdiction  under  sect.  65,  because  it  appeared  on 
the  face  of  the  writ  that  the  claim  exceeded  ltX)/., 
there  being  nothing  on  the  writ  to  show  that  the 
claim  had  been  reduced.  The  only  writ  in  this 
action  is  the  amended  writ,  and  the  claim  which 
appears  upon  that  writ  is  for  24?.  only.  An 
amendment  relates  back,  and  is  substituted  for 
the  former  claim  just  as  if  it  had  been  made  in 
the  first  instance  : 

Sottage  y.  Jackson,  49  L.  T.  Rep.  339;  11  Q.  B. 
Div.  (527. 

Bosanquet  replied. 

Collins,  M  R.— This  is  an  appeal  by  the 
defendants  from  an  order  of  Bucknill,  J.  made 
at  chambers.  The  circumstances  of  this  case  are 
somewhat  peculiar,  and,  in  my  judgment,  are  not 
covered  by  any  of  the  authorities  which  have  been 
cited.  The  action  was  commenced  in  the  High 
Court  by  a  writ  upon  which  a  claim  was  indorsed 
for  139/.  After  the  action  had  proceeded  for 
some  time  the  plaintiff  applied  for  leave  to  amend 
the  writ  by  abandoning  the  whole  of  his  claim 
except  a  sum  of  24/..  and  then  applied  that  the 
action  should  be  remitted  to  the  County  Court 
The  master  gave  leave  to  amend  the  writ  as  asked, 
but  refused  to  remit  the  action  to  the  County  Court. 
The  plaintiff  then  appealed  to  the  judge  from  the 
refusal  of  the  master  to  remit  the  action  to  the 
County  Court.  Upon  that  appeal  Bucknill.  J. 
made  an  order  that  the  action  Bhould  be  tried  in 
the  County  Court.  The  defendants  have  appealed, 
and  the  point  is  taken  that  there  was  no  jurisdic- 
tion under  Beet.  65  of  the  County  Courts  Act 
1883  to  order  the  action  to  be  tried  in  the  County 
Court.  The  provisions  of  sect.  65  are  that  '• 
"  Where  in  any  action  of  contract  brought  in  the 
High  Court  the  claim  indorsed  on  the  writ  does 
not  exceed  100/.,  or  where  such  claim,  thongh  it 
originally  exceeded  100/.,  is  reduced  by  payment, 
an  admitted  set-off,  or  otherwise  to  a  sum  not 
exceeding  100/ ,"  on  the  application  of  either  party 
a  judge  may  order  the  action  to  be  tried  in  a 
County  Court.  Now,  it  has  been  held  in  a  series 
of  decisions  that  where  the  claim  in  an  action  as 
indorsed  on  the  writ  originally  exceeded  100/.,  the 
judge  did  not  obtain  jurisdiction  to  remitthe  action 
to  tie  County  Court  by  reason  of  any  reduction 
subsequent  to  the  issue  of  the  writ,  upon  the 
ground  that  "payment"  clearly  pointed  to  some- 
thing happening  before  action ;  and  that  where 
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the  reduction  in  the  amount  claimed  arose  from 
a  payment  made  after  action  there  was  no  juris- 
diction to  remit  the  action  to  a  County  Court. 
It  has  been  contended  that  those  decisions  apply 
to  the  present  case.  But  in  this  case  the  appli- 
cation to  remit  was  not  made  upon  the  ground  of 
any  reduction  in  the  amount  claimed,  but  upon 
the  ground  of  the  substitution  of  a  claim  for 
24/.  for  the  amount  originally  claimed  by  reason 
of  the  writ  having  been  amended.  The  writ, 
though  amended,  still  remains  tbe  writ  in  the 
action,  and  is  still  the  commencement  of  tbe 
action.  When  an  amendment  of  this  kind  is 
asked  for,  proper  terms  ought  to  be  imposed, 
because  the  substituted  claim  becomes  the  original 
claim  in  the  action.  In  the  present  case  the 
amendment  was  allowed  upon  certain  terms,  and 
the  amended  writ  became  the  initial  stage  in  tbe 
action ;  the  amended  claim  was  substituted  for 
the  previous  claim.  Therefore  this  amended 
writ  initiated  this  action;  aud  the  claim  indorsed 
thereon  was  for  24/.  only.  If  at  tirst  tbe  writ  had 
been  indorsed  with  a  claim  for  24/.  only,  it  would 
clearly  have  been  proper  to  remit  this  action  to  a 
County  Court.  The  fact  that  the  writ  has  been 
amen  .led  so  as  to  claim  only  the  smaller  sum  does 
not  impose  any  condition  making  it  necessary  for 
the  plaintiff  to  try  the  action  in  the  High  Court. 
It  is  possible,  with  leave,  to  substitute  a  reduced 
claim  for  a  larger  claim  originally  indorsed  upon 
tbe  writ,  and,  when  that  is  done,  the  plaintiff  is 
in  the  same  position  as  if  he  had  only  made  the 
smaller  claim  in  tbe  first  instance.  A  reduction 
of  tbe  claim  by  amendment  is  not  the  same  as  if 
a  claim  is  made  in  the  action  and  then  there  is  a 
reduction  by  payment  or  set-off.  This  case  is 
entirely  outside  the  principle  governing  the  rases 
which  have  been  cited.  The  order  of  the  learned 
judge  was  therefore  right,  and  this  appeal  fails 
and  must  be  dismissed. 

Romkk,  L.J.— I  am  of  the  same  opinion  for  the 
same  reasons,  and  I  have  nothing  to  add. 

Appeal  dismissed. 

Solicitors  for  the  appellants,  Woosnam  and 
Smith,  for  0.  H.  Morgan,  Shrewsbury. 

Solicitors  for  the  respondent,  Pritchard,  Engle- 
field,  and  Co.,  for  J.  P.  Court,  Liverpool. 


HIGH  COURT  OF  JUSTICE. 

CHANCERY  DIVISION. 
Wednesday,  Feb.  3. 
(Before  Kekbwicu,  J.) 
Re  Spark's  Trusts;  Massby  p.  Spark,  (a) 
Separation  deed — Construction — Voluntary  settle- 
ment or  deed  oj  separation— Reconciliation — 
Trust  for  children. 

Where  articles  of  agreement  under  seal  are  ei.tered 
into  between  husband,  wife,  and  a  trustee, 
reciting  that  the  husband,  who  was  entitled  to  a 
share  of  residue  under  a  will,  as  a  condition 
of  a  mutual  separation  which  lu\d  been  agreed 
on,  had  agreed  to  assign  his  interest  under  the 
will  to  the  trustee  upon  trust  to  pay  the  interest 
thereof  to  the  wife  and  then  as  to  the  principal 
for  the  three  children  of  the  marriage,  and  the 

(a)  Reported  by  W.  1'.  Pain,  E*j  .  B«rriilor-»t-L»w. 
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wife  covenants  not  to  molest  the  husband,  and 
are  followed  by  a  separation  and  nine  months 
a  fterwards  by  reconciliation  and  return  to  co- 
habitation  i 

Held,  that,  upon  the  true  construction  of  the 
articles,  the  trusts  thereby  declared  in  favour  of 
the  wife  and  children  were  subsisting  notwith- 
standing the  reconciliation,  and  that  there  was 
no  resulting  trust  for  the  settlor,  the  husband,  of 
the  property  comprised  therein. 

Ruffles  r.  Alston  (32  L.  T.  Rep.  236;  L.  Rep.  19 
Ea.  539)  followed. 

Bindley  r.Mulloney  (20  L.  T.  Rep.  263;  L.  Rep. 
7  Eq.  343)  distinguished. 

Adjourned  summons  raising  the  question 
whether  the  articles  of  agreement  following,  in 
the  circumstances  hereunder  set  out,  constituted 
a  revocable  deed  of  separation  or  a  voluntary 
settlement  the  trusts  of  which  were  still  sub- 
sisting. 

Articles  of  agreement  made  this  twenty-fifth  day  of 
Febroary  1893  between  John  Ernest  Hunt  Spark,  of 
Brixton-road.  tobacconist,  of  the  '  one  "  part,  and  Mary 
Edith  his  wife  of  the  second  part,  and  Henry  Richard 
Saffield  Mastey  of  the  third  part.    Whereas  the  said 
J.  E.  H    Spark  has  been  guilty  of  adultery  and  other 
missondaot  towards  hi-  wife,  and.  in  order  to  prevent 
proceedings  being  taken  against  him  by  her  and  as  a 
condition  of  a  mutual  separation  which  bait  been  agreed 
upon  between  them  and  alto  in  confederation  of  the 
i>aid  wife  taking  the  care  and  custody  of  the  three 
children  of  the  marriage,  the  husband  has  consented  to 
enter  into  the  following  agreement  and  the  said  wife 
the  following  covenant — namely,  the  said  J.   E.  H. 
Spark  doth  hereby  ss  beneficial  owner  assign  to  ths 
said  R.  H.  Suffield  Maeeey  all  bis  share  and  interest 
under  the  will  of  his  late  grandmother,  U.  S.  Bewsher 
(save  the  sum  of  2001.  and  a  sum  sufficient  to  pay  the 
ooata  of  and  incidental  to  this  assignment),  upon  trust  to 
pay  the  annual  interest  and  proceeds  thereof  to  the  said 
M.  E.  Spark  his  wife  for  her  life  and  from  and  after  her 
decease  to  divide  the  same  equally  between  such  of  the 
aaid  children  as  shall  attain  the  age  of  twenty-one 
years  or  being  daughters  marry  under  that  age.  and  in 
consideration  of  such  assignment  the  aaid  M.  E.  Spark 
hereby  covenants  not  to  molest  the  said  J.  E.  H.  Spark 
or  to  compel  him  to  pay  directly  or  indirectly  for  the 
maintenance  of  hers?lf  or  the  said  children.    And  all 
the  said  parties  hereby  mutually  agree  to  execute  any 
further  deed  that  may  be  necessary  to  carry  out  the 
aa«iirnmenta  and  covenants  herein  contained.  As  witness 
the  htndsand  seals  of  the  parties  hereto  the  twenty-fifth 
day  of  February  1893. 

The  above  articles  were  duly  signed,  sealed, 
and  delivered  by  the  three  parties  thereto. 

Mr.  and  Mrs  Spark  were  married  on  the  31st 
March  188J*.  and  on  the  25th  Feb.  1893  there  was 
issue  of  the  marriage  the  three  infant  defen- 
dants. 

Shortly  before  the  25th  Feb.  1893  unhappy 
differences  arose  between  the  defendants  Mr.  and 
Mrs.  Spark,  and  they  consequently  decided  to 
separate  and  live  apart  from  one  another. 

The  defendant  J.  E.  H.  Spark  had  then  recently 
Income  entitled  under  the  will  of  his  grandmother, 
H.  S.  Bewsher,  to  an  undivided  moiety  of  her 
residuary  estate,  and  he  received  from  the  trustees 
of  her  will  (of  whom  the  plaintiff  H.  R.  S. 
Massey  was  one)  payments  on  account  thereof, 
but  the  greater  part  of  his  share  remained  in- 
vested. 

Pending  the  separation  between  Mr.  and  Mrs. 
Spark,  it  was   arranged  that  he  should  make 
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some  provision  for  her  and  the  infant  defendants, 
and  the  agreement  above  set  out  was  executed. 

Mr.  and  Mrs.  Spark  thereupon  separated  and 
lived  apart  from  one  another,  the  wife  taking  the 
custody  of  the  infant  defendants. 

Mr.  and  Mrs.  Spark,  however,  became  recon- 
ciled and  resumed  cohabitation  before  the  end  of 
1893.  Since  that  time  they  have  continuously 
lived  together,  three  other  children  being  born  in 
the  years  1896,  1899,  and  1901. 

Mr.  and  Mrs.  Spark,  wishing  to  make  provision 
for  their  children,  in  Nov.  1903  applied  to  the 
plaintiff  to  treat  the  agreement  of  the  25th  Feb. 
1893  as  at  an  end,  inasmuch  as  they  had  become 
reconciled  and  were  then  cohabiting  together  and 
the  separation  therein  contemplated  had  come  to 
an  end,  and  requested  the  plaintiff  to  transfer  and 
assure  the  funds  and  property  representing  the 
share  subject  to  the  agreement  to  the  defendant 
J.  E.  H.  Spark,  discharged  from  its  operation. 

The  trustee  bad  paid  the  interest  to  the  wife 
under  the  agreement. 

H.  Greenwood,  for  the  plaintiff  trustee,  stated 
the  facts.  The  question  is  whether  the  document 
is  a  separation  deed  or  a  voluntary  settlement. 
There  are  two  lines  of  reported  cases,  in  one  of 
them,  where  the  document  has  been  held  to  be  a 
separation  deed,  it  is  entirely  put  an  end  to  by 
reconciliation ;  but  the  trusts  of  a  voluntary 
settlement  are  unaffected  by  resumption  of  co- 
habitation by  the  husband  and  wife  parties  to  it : 
H.  v.  W.,  3  K.  &  J.  382  ; 

A'icol  v.  AW,  54  L.  T.  Rep.  470  :  31  Cb.  Div.  524  ; 
Wertmeath  v.  Salubury,  5  Bli.  (X.  S.)  339  ; 
Bindley  v.  Uulloneij,  20  L.  T.  Rep.  263  ;  L.  Rep. 
7  Eq.  343. 

Ward  Coldridge,  for  the  defendant  J.  E.  H. 
Spark,  submitted  that  this  was  a  separation  deed. 
With  the  single  exception  of  Ruffles  v.  Alston  (32 
L.  T.  Rep.  236;  L.  Rep.  19  E4.  539 1,  there  is 
no  case  which  suggests  that  such  a  deed  as  this 
is  not  a  separation  deed.  There  the  property  was 
the  wife's.  It  was  not  a  case  of  the  husband 
providing  for  the  wife.  The  question  whether 
there  had  been  a  reconciliation  in  Westmeath  v. 
Salisbury  (ubi  sup.)  was  tried  in  Ireland  in  the 
absence  of  the  daughter,  who  was  a  beneficiary 
under  the  deed,  consequently  the  House  of  Lords 
would  not  bind  her  by  the  evidence  called 
to  prove  cohabitation.  If  the  deed  was  a  volun- 
tary settlement,  the  question  of  cohabitation  is 
immaterial  i  (per  Lord  Eldon  at  pp.  376,  377,  and 
402).  Bindley  v.  Mulloney  (ubi  sup.)  shows  that 
consideration  iB  necessary  to  support  the  provision 
for  children.  Here  the  whole  provisiou  for  the 
three  children  was  based  on  separation,  and 
nothing  has  been  shown  to  take  this  case  out  of 
the  ordinary  doctrine  as  to  separation  deeds. 

Leonard  Mossop  for  the  wife  and  children. — 
Wrstmeath  v.  Salisbury  (ubi  sup.)  was  an  instance 
of  a  separation  deed  containing  trusts  for  a  child 
of  the  marriage.  But  in  that  case  the  House  of 
Lords  declined  to  declare  the  deed  void  as  against 
the  child:  (per  Lord  Eldon,  at  p.  417).  For  the 
children,  I  say  that  this  deed  goes  beyond  a  separa- 
tion deed.  Directly  you  have  an  ultimate  trust 
in  favour  of  children  taking  effect  after  the  death 
of  the  wife,  the  deed  has  gone  beyond  the  scope 
ot  a  separation  deed.  In  Hulme  v.  Chilty  (9 
Beav.  4371  the  child  bora  after  reconciliation 
did  not  take  under  the  deed.    In  Bindley  v.  Mul- 
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loney  (ubi  tup.)  tbe  husband  and  wife  never 
separated.  Tbe  deed  there  was  conditional  on 
separation  taking  place :  (vide  Jessel,  K  C.'s  argu- 
ment). That  case  is  no  authority  that  the  gift  to 
the  child  is  necessarily  part  of  the  deed  quoad 
separation  deed.  Ruffles  v.  Alston  (ubi  tup.)  shows 
that  a  deed  containing  provisions  for  children 
is  not  void  on  reconciliation  between  their 
parents.  Tbe  precedents  only  contain  provision 
for  the  maintenance  and  education  during  the 
life  of  the  wife: 

5  Davidson's  PreoedenU,  3rd  edit.,  p.  688. 
t>  Byth.  A  Jarm.  Conv.,  pp.  96,  93,  4th  edit.,  by 
Robbin*. 

Here  the  trustee  continued  to  pay  tbe  dividends 
of  the  life  interest  to  the  wife,  and  tbe  presump- 
tion which  might  have  arisen  in  the  case  of 
an  ordinary  separation  deed,  that  it  is  intended 
to  come  to  an  end  with  reconciliation  is 
rebutted : 

Webnter  r.  Wtbtter,  21  L.  T.  Rep.  O.  S.  192; 
4  1)«  G.  M.  &  G.  437. 

K  ekewich,  J. — This  is  a  point  of  Borne  interest 
to  persons  who  have  to  advise  husband  and  wife 
as  to  arrangement*  to  be  made  on  a  separation, 
and  the  point  to  be  decided  depends  really  upon 
tbe  proper  effect  to  be  given  to,  and  the  proper  con- 
struction of,  an  agreement  of  the  25th  Feb.  1893. 
It  is  desirable  to  look  at  it  for  a  moment  apart 
from  the  motive  which  led  to  it«  execution — which 
was,  no  doubt,  a  separation.  There  was  an  assign- 
ment to  the  trustee  by  the  husband  of  "all  his 
share  and  interest  under  the  will  of  bis  late 
grandmother,  Hannah  Sarah  Bewsher,  upon  trust 
to  pay  the  annual  interest  and  proceeds  thereof 
to  Mary  Edith  Spark  his  wife  for  her  life,  and 
from  and  after  her  decease  to  divide  the  same 
equally  between  Buch  of  the  said  children  as  shall 
attain  the  age  of  twenty-one  years  or  being 
daughters  marry  under  that  age."  That  is  a 
perfectly  good  voluntary  settlement  within  all  the 
authorities  to  which  reference  iB  always  made, 
such  as  Kekewich  v.  Manning  (1  De  G.  M.  &.  G. 
176).  Aperfeottrust  is  declared.  There  iB  a  parting 
with  his  interest  by  the  husband  under  his  grand- 
mother's will  which  gives  the  trustee  the  right  to 
sue  for  the  share  and  to  hold  it,  when  received, 
upon  tbe  trusts  contained  in  the  agreement.  It 
is  a  perfectly  voluntary  settlement.  If  bo,  it  can 
only  be  worked  out  after  the  performance  of  the 
trust— the  ultimately  handing  over  the  property 
to  those  entitled  to  it.  So  that  if  it  can  be 
regarded  from  that  point  of  view,  there  is  no  doubt 
that  it  is  enforceable  by  the  court.  It  is  said  that 
that  is  not  the  proper  view  to  take  of  this  deed, 
because  it  was  made  in  view  of  a  separation.  It 
provides  for  the  wife's  maintaining  herself  and 
these  children.  Therefore  if  1  can  treat  this 
simply  as  a  provision  for  the  wife  during  tbe 
separation,  then,  the  parties  having  been  reconciled, 
the  consideration  fails,  and  there  is  no  reason  why 
tbe  settlement  should  not  be  declared  void.  There 
are  two  points  of  view  fvom  which  the  transaction 
can  be  regarded.  On  the  one  hand,  separation  is 
tbe  paramount  cause  without  which  this  agree- 
ment would  never  have  existed  ;  on  the  other, 
though  brought  into  existence  by  that  cause  on 
the  occasion  of  a  separation  between  husband  and 
wife,  it  does  contain  an  assignment  of  the  share  of 
the  husband  under  the  will  upon  bis  wife  and  chil- 
dren  in  the  way  I  have  mentioned.    Which  ought 


I  to  hold  ?  Can  I  say  that  the  trustee  is  safe  in 
departing  from  the  terms  of  the  deed  and  giving 
up  all  this  property  ?  The  decision  in  the  House 
of  Lords  in  Westmealh  v.  Salisbury  (uhi  sup.) 
does  not  decWe  this  point.  There  the  same  ques- 
tion did  not  arise  for  decision,  and  tbe  deed  was 
held  to  be  void  on  different  grounds.  The  ca*e  of 
Bindley  v.  Mulloney  before  Lord  Romilly,  M.R. 
(ubi  sup.)  seems  to  me  to  be  entirely  different  from 
this  on  account  of  the  ground  of  the  decision 
there.  The  deed  was  similar  to  this,  and  might 
have  be»n  held  to  be  a  separation  deed.  There 
is  no  doubt  that  that  might  have  been  held  to 
constitute  a  settlement  in  the  Court  of  Chancery. 
But  what  the  Master  of  tbe  Rolls  held  was  that 
tbe  consideration  failed.  He  says  :  "  Separation 
was  the  consideration  upon  which  it  was  based." 
I  do  not  mean  to  say  that  he  did  not  say  more 
than  that.  But  that  was  the  main  point  of  his 
decision.  I  must,  of  course,  assume  that  be  was 
correct  in  coming  to  that  conclusion.  No  separa- 
tion had  taken  place,  and  tbe  consideration  failed. 
Here  the  consideration  has  not  failed,  and  I  am 
not  asked  to  set  aside  this  deed  on  that  ground. 
He  held  that  tbe  consideration  failed,  and  he  did 
also  hold  that  the  deed  was  a  separation  deed. 
The  precise  point  was  before  Malins,  V.C.  in 
Rubles  v.  Alston  (ubi  sup  ).  There  the  deed  took 
the  form  of  a  voluntary  settlement,  and,  as  such, 
was  within  the  doctrine  of  Kektwich  v.  Manning 
(xibi  sup.).  Under  these  circumstances  the  Vice- 
Chancellor  held  it  to  be  more  than  a  separation 
deed.  The  case  was  argued  on  demurrer  to  the 
bill  so  as  to  set  aside  the  settlement  on  the  ground 
of  reconciliation,  and  the  demurrer  was  overruled 
on  the  ground  that  the  child  was  entitled  to 
maintain  a  bill  for  enforcing  the  settlement.  The 
same  principle  applies  to  this  deed  here.  The 
separation  was  the  cause  of  it,  and  it  resulted  in 
the  settlement  of  this  share.  That  being  so.  I 
cannot  see  that  the  reconciliation  affects  the 
voluntary  settlement  thereby  created,  and  I 
declare  to  that  effect.  All  costs  to  come  out  of 
the  fund,  those  of  the  plaintiff  to  be  taxed  as 
between  solicitor  and  client. 

Solicitors  for  the  plaintiff,  Mosiop  and  Rol/e. 
Solicitor  for  all  other  parties,  J.  T.  Campion. 


Tuesday,  Jan.  ID. 
(Before  Eady,  J.) 
Re  Euphrates  and  Tigris  Steam  Navigation 

Company  Limited,  (a) 
Company — Alteration  of  memorandum  of  associa- 
tion —  Jurisdiction  —  Company  incorporated 
under  Joint  Stock  Companies  Act  1856  ( lt»  Jt  20 
Vict.  c.  47).  but  not  registered  under  Companies 
Act  1862  (25  &  26  Viet,  c  8)— Companies  (Me- 
morandum of  Association)  Act  1890  (53  «£•  54 
Vict.  c.  62). 

A  company  incorporated  in  1861  under  tlie  Joint 
Stock  Companies  Act  1856  as  a  company  limited 
by  shares,  but  not  registered  under  the  Com- 
panies Act  1862,  hoping  increased  its  share 
capital  and  its  business,  patted  a  special  resolu- 
tion, in  accordance  with  sect.  51  of  the  Companies 
Act  1862,  for  extending  and  defining  its  objects 
set  out  in  its  memorandum  of  association,  and 

(«)  Reported  bj  J.  TsvbrsAM,  Esq.,  B*rri«l»r-*t-L»w. 
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petitioned  the  court  under  the  Companies  (Memo- 
randum of  Association)  Act  1890  to  confirm  the 
special  resolution. 

Held,  that,  notwithstanding  the  fact  that  the  com. 
pany  teas  not  registered  under  the  Companies 
Act  1862,  the  court  had  jurisdiction  to  confirm 
the  special  resolution. 

Be  Xitrophosphate  and  Odums  Chemical  Manure 
Company  Limited  (1893)  W.  N.  Ill);  Re  Hong 
Kong  and  China  Gas  Company  Limited  (106 
L.  T.  125 ;  (1898)  W.  N.  158  (3) ;  and  Re  Copiapo 
Mining  Company  (106  L.  T.  411);  (1899)  W,  X. 
25)  followed  ;  and  Re  General  Credit  Company 
(1891)  IF.  A*.  153)  dissented  from. 

Petition  by  the  company  that  the  alteration  of 
the  company's  objects  proposed  to  be  effected  by 
the  special  resolution  set  forth  in  par.  ■*  of  the 
petition  might  be  confirmed  by  the  court  pursuant 
to  the  Companies  (Memorandum  of  Association) 
Act  1890. 

The  company  was  incorporated  in  1861  under 
the  Joint  Stock  Companies  Acts  1856  to  1890  as 
a  company  limited  by  shares  with  a  capital  of 
15,000?.  divided  into  300  shares  of  50Z.  each,  which 
at  the  date  of  the  petition  had  been  increased  to 
100,000/.  divided  into  2000  shares  of  50/.  each,  of 
which  1000  shares  only  have  been  issued  and  were 
fully  paid  up. 

The  objects  for  which  the  company  was  estab- 
lished were  set  forth  in  clause  5  of  the  memo* 
mud  urn  of  association  as  follows  : 

TbecbjeoU  for  whioh  the  company  u  established  ars 
to  convey  passengers  and  merchandise  oa  the  rivers 
K  up  urates  and  Tigris  and  their  tributaries  and  on  the 
Persian  Golf,  and  to  and  from  Kurauhee  and  any  porta 
or  plaeea  in  the  Persian  Galf  or  Indian  Ocean,  an  d  to 
bndd  or  otherwise  provide  vessels,  and  to  pnrohaee  or 
provide  stores  and  all  neoesaaries  for  snob  venae  Is,  and 
to  do  all  acts  necessary  for  or  iaoideat  to  the  attainment 
of  snob  object*  or  any  of  them. 

The  petition  further  stated : 

By  special  reaolatioa  of  tbe  company  dnly  pasted  and 
concerned  in  accordance  with  sect.  51  of  tbe  Companies 
Act  loti 2  at  extraordinary  general  meetings  of  tbe  com- 
pany  bold  respectively  on  tbe  24th  Jane  104)3  and  the 
9th  July  1903  it  was  resolved  an  follows— that  is  to  say : 
That  the  objects  of  tbe  company  sot  forth  in  clause  3  of 
its  memorandum  of  association  be  altered  by  inserting 
immediately  before  tbe  words  and  to  do  all  sots  neoessary 
tbe  following  words  :  "  To  establish,  open,  and  regulate 
stores  and  markets  and  to  purchase  goods,  prod  note, 
cattle,  live  stock,  hardware,  provisions  solid  and  liquid, 
and  any  other  merchandise  whatsoever  for  tbe  purpose 
of  freighting  any  vessels  or  medium  of  transport  of  tbo 
company,  or  for  tho  supply  of  any  such  stores  or  markets, 
and  to  develop  traffic  on  the  rivers  aforesaid  and  their 
tributaries  and  on  the  said  gulf  and  ocean  and  elsewhere 
in  the  east,  and,  further,  to  do  all  or  any  of  the  things 
following — that  is  to  say  :  (1)  To  oonetruot,  carry  out, 
maintain,  improve,  manage,  work,  control,  and  snper* 
intend  any  roads,  dams,  ways,  tramways,  railways, 
branches  or  sidings,  bridges,  reservoirs,  oanals,  docks, 
wharves,  watercourses,  hydraulic  works,  gasworks, 
electric  works,  factories,  warehouses,  and  other  works 
and  conveniences  iu  Mesopotamia,  Persia,  or  elsewhere 
iu  Western  Asia  which  may  seem  directly  or  indirectly 
conducive  to  any  of  the  company's  objects,  and  con- 
tribute to  subsidise  or  otherwise  assist  or  take  part  in 
such  maintenance,  management,  working,  oonttol,  and 
superintendence.  (2)  To  purchase  or  otherwise  acquire 
and  undertake  all  or  any  part  of  the  business,  property, 
and  liabilities  of  any  person  or  company  carrying  on 
aoy  business  wbioh  this  company  is  authorised  to  carry 


on  or  possessed  of  property  suitable  for  tbe  purposes  of 
the  oompany.    (3)  To  enter  into  any  arrangement  with 
any  Government  or  authorities,  supreme,  municipal, 
local,  or  otherwise,  and  to  obtain  from  any  such  Govern- 
ment or  authority  all  rights,  concessions,  snd  privileges 
that  may  seem  conducive  ti  the  oompany *s  objects  or 
any  of  them.    (4)  To  enter  into  any  arrangement  for 
sharing  profits,  union  of   interest,  joint  adventuro, 
reciprocal  concessions,  or  co-operation  with  any  person, 
association,  or  oompany  carrying  on  or  engaged  in  or 
about  to  carry  on  or  engage  in  any  business  or  ti ansae t ion 
whioh  tbe  company  is  authorised  to  carry  on  or  engago 
in,  or  any  business  or  transaction  capable  of  being  con- 
ducted so  as  directly  or  indirectly  to  benefit  this  com- 
pany, and  to  take  or  otherwise  acquire  and  hold  shares 
or  stock  in  or  securities  of  and  to  subsidise  or  other- 
wise ascist  any  such  association  or  oompany, and  to  sell, 
bold,  or  reissue  with  or  without  guarantee  or  other- 
wise deal    with  such  shares,   stock,   or  securities. 
(5)  Generally  to  purchase,  take  on  lease  or  in  exchange, 
hire,    or    otherwise    acquire   any    real  or  personal 
property,  or  any  rights  or  privileges  which  tbe  oom- 
pany may  think  necessary  or  convenient  with  refer- 
ence tj  any  of   these  objects  or  capable    of  being 
profitably  dealt  with  in  connection  with  any  of  tbe  com- 
pany's property  or  rights  for  the  time  being,  and  in  par- 
tioular  any  land,  buildings,  easements,  liosnoes,  pa  toots, 
machinery,  ships,  barges,  rolling  stock,  plant,  and  stock- 
in-trade.    (6)  To  sell  any  part  of  the  undertaking,  or 
property  of  the  oompany  for  such  consideration  as  the 
company  may  think  fit,  and  in  particular  for  shares  or 
debentures,  debenture  stock,  or  other  securities  of  any 
other  oompany  having  objects  altogether  or  in  part 
similar  to  those  of  this  company.    (7)  To  promote  aoy 
oompany  or  oompanies  for  the  purpose  of  acquiring  all 
or  any  of  the  property,  rights,  and  liabilities  ot  tbe  com- 
pany or  for  any  other  purpose  whioh  may  seem  direjtly 
or  indirectly  calculated  to  benefit  this  company.    (8;  To 
lend  money  to  Buoh  persons  and  on  such  terms  an  may 
seem  expedient,  and  lu  particular  to  customers  of  and 
persons  having  dealings  with  the  oompany,  and  to  give 
any  guarantee  or  indemnity  as  may  seem  expedient. 
(9)  To  obtain  any  Act  ot  Tarliament  for  enabling  the 
company  to  carry  any  of  ita  objects  into  effeot,  or  for 
effecting  any  modification  of  tho  company's  constitution, 
or  for  any  other  purpose  which  may  seem  expedient,  and 
to  oppose  any  proceedings  or  applications  whioh  may 
secni  oaloulatsd  dirsctly  or  indirectly  to  prejudioe  tbe 
oompany.    (10)  To  raise  or  borrow  or  secure  the  pay- 
ment of  money  in  such  manner  and  on  such  term*  as 
may  seem  expedient,  and  iu  particular  by  the  issue  of 
debentures  or  debenture  stock,  whether  perpetual  or 
otherwise  and  charged  or  not  charged  upon  the  whole 
or  any  part  of  tbe  property  ot  the  oompany,  both 
present  and  future,  inoluding  its  uncalled  capital,  and 
to  redeem,  purchase,  or  pay  off  any  such  securities. 
(II)  To  draw,  accept,  indorse,  discount,  execute,  and 
issue  bills  of  exchange,  promissory  note',  debentures, 
bills  of  lading,  warrants,  and  other  negotiable  or  trans- 
ferable   instruments    or   securities.      (12)   To  sell, 
improve,  manage,  develop,  exchange,  enfranchise,  lease, 
mortgage,  dispose  of,  torn  to  account,  or  otherwise  deal 
with  all  or  any  part  of  the  property  or  rights  of  the 
company." 

It  is  approheudod  that  on  tbe  true  construction  of 
the  company's  memorandum  of  association  the  oxisting 
objects  of  tbe  oompany  oomprise  some  of  the  objects  set 
forth  in  the  said  special  resolution,  bot  it  was  thought 
desirable,  in  acoordanoe  with  modern  praotioe,  to  express 
the  objects  of  the  company  in  greater  detail,  so  as  to  avoid 
and  preclude  so  far  as  may  be  all  doubts  as  to  tbe  com- 
pany's powers  within  the  ordinary  scope  of  its  business. 
So  far  as  tbe  adoption  of  such  objects  invoUos  an  exten- 
sion of  the  present  objects,  such  extension  is  required  to 
enable  the  oompany  to  carry  on  ita  business  more 
economically  and  more  efficiently  than  heretofore,  and  to 
attain  its  main  purpose  by  new  or  improved  ro-*ns  and 
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alto  to  enlarge  the  local  urea  of  its  op«rations,  and,  further, 
to  enable  it  to  carry  on  some  business  or  businesses  which 
under  existing  circumstances  may  conveniently  or  advan- 
tageously be  combined  with  the  basinets  of  the  company. 
The  company  ha*  extensive  opportunities  of  doing  busi- 
neat  of  the  oharacter  authorised  by  the  proposed  exten- 
sion of  objects, and  experience  line  shown  that  its  objects 
as  they  stand  a.re  inooovenisntly  restricted,  and  that  its 
existing  business  is  detrimentally  affected  by  the  absence 
of  the  powers  which  wonld  be  conferred  by  the  objects 
set  foith  in  tbe  said  resolution.  The  company  has  no 
debenture  debt  whatever,  but  is  usually  indebted  to 
general  creditors  for  wages  and  aalaries  and  otherwise 
to  tbe  extent  of  about  7001 ,  though  this  indebtedness 
varies  from  day  to  day  ss  the  accounts  oome  in  and  are 
paid  off.  Tbe  finanoial  position  of  tbe  company  is  good. 
It  baa  accumulated  a  reserve  fund  which  at  the  date  of 
the  last  balanoe-aheet  issued  by  the  directors — that  is  to 
tay,  of  tbe  3lst  December  1902— stood  at  19,5001.,  and 
at  this  same  date  had  an  insurance  fund  of  25,9 151.8*.  <id., 

w » ^  {i  &  t  til  ft  (1  ift^sQ  of  \  \\  ^  p  &  i  d  I  saJi  t  r)&lftno^"  be  g  l  l  b  o  j^ois  \  tio  n 

waa  aa  follows :  Assets,  109,819(.  10*.  Id. ;  debts  and 
liabilitiee  (including  reserve  fund  and  insurance  fund, 
but  excluding  liability  in  respect  of  share  capital). 
50  303t.  18*.  Id. ;  surplus,  59,5151  11*.  6d.  The  com- 
pany  bas,  moreover,  unissued  1000  shares  of  502.  each, 
or  50,0001.  of  capital.  The  position  of  the  company 
since  the  date  of  the  said  balance-sheet  bas  not 
materially  altered  except  that  a  further  50001.  has 
been  or <ied  to  tbe  reserve  fund.  Tbe  profits  of 
'the  company  tor  tbe  year  ending  tbe  31st  December 
1002  were  upwards  of  95001.  Tbe  market  value  of 
tbe  company's  shares  is  761.  per  share,  or  thereabouts. 
Mo  one  will  be  prejudiced  by  tbe  proposed  extension 
of  tbe  oompany's  objects,  and  it  is  just  and  equitable 
that  the  aaid  special  resolution  for  the  proposed 
extension  of  such  objects  should  be  confirmed. 

The  company  had  not  been  registered  under 
the  Companies  Act  1862. 

Ere,  K.C.  M.P.,  and  R.  J.  Parker  for  the 
petition — The  question  is  whether  the  company, 
which  bus  not  been  registered  under  the  Com- 
panies Act  1862,  is  entitled  to  present  this  peti- 
tion without  being  registered  under  that  Act, 
and  tbe  authorities  are  in  its  favour,  as  Keke- 
wicb,  J.  in  Re  X itrophosphate  and  Odamt 
Chemical  Manure  Company  Limited  (1893) 
W.  N.  141)  and  in  Re  Hong  Kong  and  Vhina  Gat 
Company  Limited  (106  L.  T.  125;  (1898)  W.  N. 
158  (3)  and  Wright.  J.  in  Re  Copiapo  Mining  Com- 
pany (116  L.  T.  411 ;  (1890)  W.  N.  25)  held  that 
such  a  company  could  present  such  a  petition, 
while  the  only  decision  to  the  contrary  is  that  by 
Romer,  J.  in  Re  General  Credit  Company  (1891) 
W.  N.  153).  We  submit  that  it  is  not  necessary 
for  the  petitioning  company  to  be  registered 
under  tbe  Companies  Act  18b'2. 

Eady,  J. — I  think  I  may  accede  to  your  argu- 
ment, civet.  3,  sub-sect.  2.  of  the  Companies 
(Memorandum  of  Association)  Act  ISf  0  provides  : 
"  This  Act  and  the  Companies  Acta  1862  to  1J*8«» 
shall  be  construed  as  one  Act."  Then  sect.  176 
of  the  Companies  Act  1862  provides:  "Subject 
as  hereinafter  mentioned,  this  Act,  with  tbe 
exception  of  table  A  in  tbe  1st  schedule,  shall 
apply  to  companies  formed  and  registered  under 
the  said  Joint  Stock  Companies  Acts" — which 
exp>  easion  is  by  the  preceding  section  denned  to 
include  the  Joint  Stock  Companies  Act  I.SjH, 
under  the  provisions  of  which  the  company  is 
registered — "  or  any  of  them  in  the  same  manner 
in  the  casa  of  a  limited  company  as  if  such 
■company  bad  been  formed  and  tegistered  under 


this  Act  as  a  company  limited  by  shares."  I 
think  1  am  justified  in  following  tbe  decisions  of 
Kekewich,  J.  in  Re  Nitrophotphate  and  Odamt 
Chemical  Manure  Company  Limited  (ubi  tup.) 
and  Re  Hong  Kong  and  China  Gat  Company 
Limited  {ubi  tup.)  and  of  Wright,  J.  in  lte 
Copiapo  Mining  Company  (ubi  tup.),  and  holding 
that  a  company  registered  under  the  Joint  Stock 
Companies  Act  1856  may  present  a  petition  under 
the  Companies  (Memorandum  of  Association j  Act 
1890  for  the  alteration  of  its  objects  as  set  forth 
in  its  memorandum  of  association  although  it 
has  not  been  also  registered  under  the  Companies 
Act  1862. 

Solicitors :  Hollamt,  Bonn,  Coward,  and 
Hawksley. 


KING'S  BENCH  DIVISION. 

Tuetday,  Dec.  8,  1903. 

(Before  Lord  Ai.vebstone,  C.J.,  Lawrance 
and  Kennedy,  JJ.) 

Cabey  (app.)  v.  Mayor,  Aldekmen,  and 

BCBGBB8ES  OF  BEXHILL.  (a) 

Local  government — Private  ttreet  works— Appor- 
tionment of  expentes  on  jrontager — Notice  of 
objection — Objection  that  ttreet  is  not  a  street 
within  meaning  of  Act — Evidence  that  street  is 
repairable  by  inhabitants  at  large  —  Admissi- 
bility—Private  Street  Works  Act  J 892  (55  &  56 
Vict.  c.  57),  ss.  5,  7.  8. 

Sect.  7  of  the  Private  Street  Works  Act  1892 
enables  the  oicner  of  any  premises  shown  in  a 
provisional  apportionment  as  liable  to  be  charged 
tcith  any  part  of  the  expenses  of  executing 
private  ttreet  works  under  tlie  Act  to  ttrve  a 
written  notice  on  the  urban  authority,  objecting 
to  the  proposals  of  the  urban  authority,  on  the 
grounds  (amongst  othert)  :  (a)  That  an  alleged 
street  is  not  a  street  within  tlie  meaning  of  the 
Act ;  and  (b)  that  a  street  is  a  highway  repairable 
by  the  inhabitant}  at  large  ;  and  by  sect.  5  a 
"  street  "  means  a  ttreet  as  defined  by  the  Public 
Health  Acts,  "and  not  being  a  highway  repair- 
able  by  the  inhabitants  at  large." 

Held,  that  sub-sect,  (a)  includes  and  overlaps  sub. 
sect,  (b),  and  that  under  a  notice  of  objection 
given  under  sub-sect,  (a)  "  tliat  the  alleged  part 
of  a  ttreet  doet  -tot  form  part  of  a  street  within 
the  meaning  of  the  Act,"  the  objector  is  entitled 
to  give  evidence  that  the  street  in  question  is  a 
highway  repairable  by  the  inhabitants  at  large, 
although  that  ground  of  objection  is  specifically 
dealt  with  in  tub-tect.  (b). 

Cask  stated  by  justices  of  the  peace  for  the  petty 
sessional  division  of  Hastings,  iu  tbe  county  of 
Sussex 

Upon  the  application  of  the  mayor,  aldermen, 
and  burgesses  of  tbe  borough  of  Bexhill,  acting 
by  the  council  hb  the  urbuu  aanitury  authority 
for  the  borough,  the  justices  silting  as  »  court  of 
summary  jurisdictional  Bexhill  heard  and  deter- 
mined the  matter  of  certain  objections  raised  by 
Henry  Carey  {the  appellant)  to  a  certain  pro- 
visional apportionment  in  respect  of  the  expenses 
of  executing  certain  proposed  works  in  Syriug- 
fiold-road,  Bexhill,  under  and  l  y  virtue  of  tbe 
Private  Street  Works  Act  1892. 

(a)  KejioruJ  by  W.  W.  Oaa.  E«iq.,  Barri>ier-st-Law. 
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The  justices,  after  hearing  the  parties  and 
the  evidence  adduced  by  them,  disallowed  the 
objections. 

Upon  the  hearing  of  the  objections,  the  fol- 
lowing facts  (amongst  others)  were  admitted  or 
proved : — 

The  Bexhill  Urban  District  Council,  having 
duly  adopted  the  Private  Stn-et  Works  Act  1892, 
resolved  to  make  up  Springfield-rnad  in  a 
certain  manner. 

On  the  20th  Oct.  1902  the  council  passed  a 
resolution  that  the  plans,  specifications,  esti- 
mates, and  provisional  apportionments  of  pro- 
posed  private  street  works  of  sewering,  levelling, 
paving,  and  making  good  the  Springfield- road 
submitted  to  the  district  council  by  the  surveyor 
be  approved,  and  that  the  necessary  steps  be 
taken  for  the  carrying  out  of  such  works  in 
accordance  with  such  specifications,  and  also  in 
accordance  with  the  Private  Street  Works  Act 
18*2. 

By  a  charter  of  incorporation  the  rights  and 
powers  of  the  Bexhill  Urban  District  Council 
pasted  to  the  respondents  on  the  9tb  Nov.  1902. 

The  appellant  was  the  owner  of  two  freehold 
pieces  ot  land  having  frontages  of  82ft.  and 
05ft.  respectively  to  a  portion  of  the  Springfield- 
road  referred  to  in  the  resolution,  and  the  total 
estimated  apportionment  charged  to  him  was 
134/.  ;»«.  lOd.  Within  the  time  provided  by  the 
Act  the  Hppellant  gave  to  the  council  the  following 
notice,  dated  the  20th  Dec.  1902  : 

I  hereby  give  yon  notice  that  I  the  undersigned,  being 
the  owner  ot  certain  land  numbered  7  and  8  on  the  plan 
and  provi»ional  apportionment  relating  to  the  portion 
of  the  said  road  referred  to  in  the  said  resolution  and 
therein  shown  aa  liable  to  be  charged  with  part  of 
the  expenses  of  tbe  above-mentioned  works,  object  to 
your  proposals  in  the  matter  on  the  following  ground* 
or  tome  or  one  of  them  :  (1)  That  tbe  alleged  part  of  a 
street  does  not  form  a  part  of  a  street  within  tbe 
meaning  of  the  Act.  [There  were  other  grounds  of 
objection  which  are  not  now  material  ] 

At  the  hearing,  the  borough  surveyor  proved 
in  hit>  evidence  in  chief  that  Springfield-road  was 
the  only  approach  to  another  road  called 
Beacon*) held- road;  that  there  was  a  public  foot- 
path running  along  part  of  the  site  of  tbe  pro- 
posed road  on  the  south  east  side — that  is  to  say, 
on  the  tide  next  to  the  appellant's  land — but  he 
stated  that  this  footpath  was  not  repairable  by  the 
inhabitants  at  large  and  had  never  been  repaired 
by  tbe  urban  district  council,  and  he  added  that, 
it  it  were,  the  corporation  would  have  to  repair  all 
the  footpaths  in  tne  district. 

The  appellant  tendered  evidence  to  show  that 
it  was  a  highway  repairable  by  the  inhabitants  at 
large,  but  the  justices  refused  to  admit  the 
evidence,  on  tbe  ground  that  no  notice  of  this 
objection  had  been  given  under  sect.  7,  sub- 
sect,  {b).  of  the  Private  Street  Works  Act  1802. 

It  was  contended  on  behalf  of  the  appellant 
(inter  alia)  that  he  was  entitled  to  call  evidence 
of  the  existence  of  a  highway  repairable  by  the 
inhabitants  at  large,  because,  although  he  had 
not  given  notice  of  objection  under  sub  sect,  (b) 
of  sect.  7  of  the  Private  Street  Works  Act  1892, 
he  had  given  notice  under  sub- sect.  («).  He  relied 
upon  tbe  difference  in  the  definition  of  the  word 
**  street "  in  sect.  5  of  the  Private  Street  Works 
Act  1892  and  the  definition  in  the  Public  Health 
Act*. 


The  appellant  also  relied  on  Riihton  v.  Ha*- 
linyden  Corporation  (77  L.  T.  Rep.  620;  (1898)  1 
Q.  B.  294).  He  further  contended  that,  as  the 
respondents  were  in  no  way  taken  by  surprise, 
the  justices  should  amend  the  notice  of  objec- 
tion. 

The  justices  decided  that,  in  order  to  give  them 
jurisdiction  under  this  Act,  the  question  of 
whether  tbe  street  was  in  whole  or  in  part  a 
highway  repairable  by  the  inhabitants  at  large 
must  be  specifically  raised  upon  a  notice  of 
objection  given  under  sect.  7,  sub-sect,  (b),  and 
that  notice  under  sub-sect,  (a)  alone  was  not 
sufficient  to  enable  the  objector  to  raise  the 
point.  They  also  held  that,  in  view  of  sect.  8, 
sub-sect.  2,  of  the  same  Act,  they  had  no  power  to 
amend  the  notioe  of  objection. 

The  questions  for  the  opinion  of  the  court  were 
(amongst  others  not  now  material) :  (1)  Whether 
the  justices  were  right  in  excluding  evidence  of  the 
existence  of  a  footpath  repairable  by  th*  inhabi- 
tants at  large  without  notice  of  objection  having 
been  given  under  sub- sect.  <b).  It  they  were 
wrong,  then  the  case  was  to  be  referred  back  to 
them  to  take  evidence  on  the  point.  (2)  Whether 
the  justices  bad  jurisdiction  to  amend  the  notice, 
and,  if  so,  were  bound  to  do  so  in  favour  of  the 
appellant.  If  they  were  wrong  as  to  that,  the 
case  was  to  be  referred  back  to  them  to  be 
reheard  on  an  amended  notice. 

The  Private  Street  Works  Act  1892  (55  &  56 
Vict.  c.  57)  provides  : 

Sect.  1.  This  Act  .  .  .  shall  be  oonstrned  as  one 
with  the  Pnblio  Health  Acts,  and  shall  extend  only  to 
England  ;  and  this  Aot  and  tho  Public  Health  Acts  may 
be  cited  together  aa  the  Publio  Health  Acts. 

Sect.  2.  This  Aot  shall  extend  and  apply  to  any  urban 
faniiary  dutriot  in  which  it  is  respectively  adopted 
under  the  provisions  of  this  Aot. 

Sect.  5.  In  this  Act,  if  not  inconsistent  with  the  oon- 
text,  tbe  expression  "  street  "  means  (unless  the  context 
otherwise  require*)  a  street  aa  denned  by  tbe  Public 
Health  Ao*s,  and  not  being  a  highway  repatrable  by  the 
in  habitants  at  large. 

Sect.  U  (1).  Wnere  any  street  or  part  of  a  street  is 
not  sewered,  levelled,  paved,  .  .  .  made  good,  and 
lighted  to  tbe  satisfaction  of  tbe  urban  authority,  the 
urban  authority  may  from  time  to  time  resolve  with 
respect  to  tuch  street  or  part  of  a  street  to  do  any  one  or 
more  of  the  followiug  works  (in  this  Aot  oailel  private 
street  works) ;  that  i*  to  say,  to  sewer,  level,  pave, 
metal,  flag,  channel,  or  make  good,  or  to  provide  proper 
mean*  tor  lighting  snob  street  or  part  of  a  street  ;  sad 
tbe  expense*  ioouired  by  tbe  urban  authority  iu  execut- 
ing private  street  works  shall  be  apportioned  (subject  as 
in  this  Act  inenliuntd)  on  the  premises  fronting, 
adjoining,  or  abutting  on  such  street  or  part  of  a 
street 

Sect.  7.  During  tbe  said  month  [that  is,  one  month 
from  the  date  ol  the  first  publication  of  the  resolution 
of  the  urban  authority  approving  the  specifications, 
plans,  estimates,  and  provisional  apportionments]  any 
owner  of  any  premises  shown  in  a  provisional  apportion- 
ment as  liable  to  l>e  charged  with  any  part  of  the 
expenses  of  executing  the  works  may,  by  written  notice 
served  on  tho  urban  authority,  object  to  the  proposals  of 
the  urban  authority  on  any  of  tbe  following  grounds ; 
that  is  to  say,  (a)  that  an  alleged  street  or  part  of  a 
utreat  is  not  or  does  not  form  part  of  a  street  within  tbe 
meaning  ot  this  Act ;  (I)  that  a  street  or  part  of  a  street 
is  (in  whole  or  in  part)  a  highway  repairable  by  the 
inhabitants  at  large. 

Sect.  S  (1).  The  urban  authority  at  any  time  after  the 
expiration  of  tbe  said  month  may  apply  to  a  oour*  •>£ 
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summary  jurisdiction  to  appoint  a  time  for  determining 
the  matter  of  all  objection*  made  aa  in  this  Act  men- 
tioned, and  shall  publish  a  notioe  of  the  time  and  plane 
appointed,  and  copies  of  snob  notioe  shall  be  served 
opon  the  objectors;  and  at  the  time  and  place  so 
appointed  any  suoh  court  may  proceed  to  hear  and 
determine  the  matter  of  all  snob  objections  in  the 
aamo  manner  as  nearly  as  may  be,  and  with  the  same 
powers  and  subject  to  the  same  provisions  with  respect 
to  stating  a  caae,  as  if  the  nrban  authority  were  pro- 
ceeding summarily  against  the  objectors  to  enforce  pay- 
ment of  a  aam  of  money  summarily  recoverable.  The 
oourt  may  qussh  in  whole  or  in  part  or  may  amend  the 
resolution,  plans,  sections,  estimates,  and  provisional 
apporti  mmenfcs,  or  any  of  them,  on  the  application 
either  of  any  objector  or  of  the  urban  authority.  The 
court  may  also,  if  it  thinks  fit,  adjourn  the  hearing  and 
direct  any  further  notices  to  be  given.  (8)  No  objection 
whiuh  ooutd  be  made  under  this  Aot  shall  bo  otherwise 
male  or  allowed  in  any  oourt,  proceeding,  or  manner 
whatsoever. 

/.  R.  Macoun  for  the  appellant  —The  justice! 
ought  to  have  admitted  the  appellant's  evidence 
tendered  to  show  that  this  road  woe  a  highway 
repairable  by  the  inhabitants  at  large.  By  sect.  5 
a  street  means  a  street  as  defined  by  the  Public 
Health  Acts,  "and  not  being  a  highway  repair- 
able by  the  inhabitants  r 1  large."  The  definition 
of  "  street  "  in  the  Public  Health  Acts  is  given 
in  sect.  4  of  the  Public  Health  Act  1875 ;  and, 
taking  the  definition  in  sect  5  of  the  Act  of  1892, 
it  is  clear  that  this  evidence  was  admissible  UDder 
the  notice  of  objection  given.  If  this  footpath 
were  a  highway  repairable  by  the  inhabitants  at 
large,  then  it  would  not  come  within  the  defini- 
tion of  "  street "  in  sect.  5,  and  would  therefore  not 
be  a  street  "  within  the  meaning  of  the  Act," 
so  that,  under  the  notice  of  objection  that  the 
street  did  not  form  part  of  a  street  within  the 
meaning  of  the  Act,  it  could  be  shown  that  the 
street  was  repairable  by  the  inhabitants  at  large, 
as  that  would  necessarily  show  that  it  was  not  a 
street  within  the  meaning  of  the  Act.  Here  the 
appellant  gave  his  notice  under  sub-sect,  (a)  of 
sect,  7.  If  he  had  given  his  notice  under  sub- 
sect,  (o).  he  clearly  would  have  been  entitled  to 
give  this  evidence ;  but  it  is  submitted  that  sub- 
sect,  (a)  includes  and  overlaps  sub-sect,  (b),  and 
therefore  an  objection  under  sub-sect,  (b)  that  the 
street  is  a  highway  repairable  by  the  inhabitants 
at  large  necessarily  can  be  brought  under  sub- 
sect.  (a).  The  justices  were  therefore  wrong  in 
refusing  to  admit  this  evidence.  Secondly,  the 
justices  had  power  to  adjourn,  and  to  order 
an  amended  notice  to  be  given.  That  power  is 
given  in  express  terms  in  the  concluding  words  of 
sect.  8,  sub-sect.  1,  where  it  is  said  :  "  The  court 
may  also,  if  it  thinks  fit,  adjourn  the  hearing,  and 
direct  any  further  notices  to  be  given."  The 
justices  were  therefore  wrong  in  not  amending 
the  notice. 

Mtemorran,  K.C.  (C.  A.  M.  Barlow  with  him) 
for  the  respon lent*. — [Lord  Ai.verstonk,  C.J. — 
Why  should  not  this  notice  be  amended  r]  There 
was  no  power  to  amend  the  notice,  as  the  jurisdic- 
tion of  the  justices  to  deal  with  the  matter  only 
arises  on  the  notice  of  objection  which  the 
objector  has  given,  nor  is  there  any  power  given 
to  the  justices  to  adjourn  the  hearing  in  order 
that  a  fresh  notice  may  he  given  where  the  time 
for  givir-g  the  notice  under  sect.  7  has  expired.  If 
there  is  no  notice  given  in  a  month,  there  is  no 
jurisdiction  in  the  justices  to  deal  with  a  ease  of 


this  kind.  The  object  of  the  Legislature  in 
specifying  the  different  grounds  of  objection  in 
sect.  7  was  to  give  the  local  authority  an  oppor- 
tunity of  knowing  and  being  prepared  to  meet 
the  particular  ground  of  objection  relied  upon. 
The  real  question,  however,  in  the  case  is  whether 
under  a  notice  of  objection  given  under  sub- 
sect,  (a),  the  objection  specified  in  sub-Beet,  (b) 
can  be  given  in  evidence.  It  is  submitted  that  it 
cannot,  and  that  the  two  sub-sections  deal  with 
totally  different  things.  Sub-sect,  (a)  is  intended 
to  deal  with  a  different  point  altogether  from  that 
which  is  intended  to  be  dealt  with  in  sub-sect.  (6). 
Sub-sect,  (a)  is  intended  to  deal  with  the  case 
where  the  objection  is  that  the  alleged  street  is 
not  a  street  at  all : 

Reg.  v.  Recorder  of  Sheffield,  50  L.  T.  Rep.  76  ;  so* 
Wake  v.  Mayor,  Sre.,  of  ShejKeW,  12  Q.  B.  Div. 
142. 

But  if  the  objection  is  that  the  street  is  not  a 
highway  repairable  by  the  inhabitants  at  large, 
then  the  notice  ought  to  be  given  under  sub- 
sect.  (&),  and  the  point  specifically  raised  under 
that  sub- section.  If  it  is  not  so  raised  under  sub- 
sect.  (6),  the  justices  have  no  jurisdiction  to  eater- 
tain  it ;  and,  as  it  was  not  so  raised  in  this  case, 
the  justices  were  right  in  excluding  the  evidence. 

Lord  Alvbbstonb,  C.J. — I  really  cannot  under- 
stand why  this  view  of  the  matter  was  pressed 
against  the  admissibility  of  this  evidence.  With 
regard  to  the  power  to  amend  the  notice  of  objec- 
tion, I  do  not  want  to  decide  that  there  is  no 
power  to  amend  at  all.  If  it  becomes  necessary 
to  decide  that  question  we  may  require  further 
argument,  but  I  must  say  that  I  do  not  at  present 
wish  it  to  be  thought  that  magistrates  who  are 
hearing  these  objections  cannot,  in  a  proper  case 
and  subject  to  any  questions  they  may  raise  aa  to 
costs,  adjourn  a  case  in  order  that  a  further 
notice  may  be  given.  I  do  not,  however,  wish  to 
decide  that  question.  In  my  opinion  this  evidence 
was  clearly  admissible,  even  upon  the  notice 
which  was  given.  The  section  allows  an  objector 
to  give  a  notice  "  that  an  alleged  street  or  part 
of  a  street  is  not  or  does  not  form  part  of  a  street 
within  the  meaning  of  this  Act";  or  "that  a 
Btreet  or  part  of  a  street  is  (in  whole  or  in  part)  a 
highway  repairable  by  the  inhabitants  at  large." 
Now,  the  definition  of  "  street "  is  given  in  sect.  •>, 
and  it  says  that  it  is  a  street  as  defined  by  the 
Public  Health  Acts  and  not  being  a  highway 
repairable  by  the  inhabitants  at  large.  Under 
that  definition,  as  my  brother  Kennedy  has 
pointed  out,  the  objector  may  give  a  notice  of 
objection  under  sub-sect,  (a)  which  will  traverse 
all  the  allegations  of  fact  which  are  necessary  to 
prove  that  the  alleged  street  is  a  street  within  the 
meaning  of  the  Public  Health  Acts,  and  that  it  is 
not  a  highway  repairable  by  the  inhabitants  at 
large.  It  may  very  likely  be  that  tbe  effect  of 
that  is  to  bring  a  good  many  more  things  into 
issue.  Why  it  should  be  said,  under  that,  that  a 
person  may  not  give  evidence  of  that  which  would 
prevent  the  stroet  from  coining  within  the  defini- 
tion of  street  as  defined  by  tins  Act,  I  cannot 
understand.  I  think  it  is  quite  possible,  as  has 
been  pointed  out,  that  if  an  objector  wanted  to 
raise  that  one  strict  point  alone,  he  could  raise  it 
under  sub-sect.  (6).  In  my  opinion  the  two  sub- 
sections  do  overlap  to  this  extent,  that  under  this 
sub-sect,  (a  I  it  may  be  a  ground  for  saying  not 


Digitized  by  Google 


March  12,  1W>1.] 


THE  LAW  TIMES. 


Vol.  XC.-ol 


1h  Bank.] 


only  that  a  street  is  not  a  street  within  the  mean- 
ing of  this  Act.  but  also  that  it  does  not  fulfil 
the  condition  of  not  being  a  highway  repairable 
by  the  inhabitants  at  large.  Therefore,  without 
deciding  the  question  whether  or  not,  in  a  case 
where  the  terms  of  the  notice  did  not  allow  the 
person  objecting  to  raise  the  question  at  all,  the 
justices  could  hare  allowed  him  to  amend  bis 
notice  and  adjourn  the  case,  I  think  in  tbis  case 
they  ought  to  have  received  the  evidence.  The 
case  must  therefore  go  back  in  order  that  they 
may  receive  the  evidence,  and  if  any  point  of  law 
does  arise  they  will  be  able  to  bring  it  before  us. 
I  ought  to  add  that  the  ground  upon  which  the 
magistrates  decided  that  they  oonld  not  allow 
amendment— namely,  that  in  view  of  sect.  8,  sub- 
sect.  2.  of  the  Act  they  had  no  power  to  amend 
the  notice  of  objection — was  obviously  not  the 
right  ground.  In  my  opinion  that  provision 
that  no  objection  which  could  be  made  under  that 
Act  should  be  otherwise  made  or  allowed  in  any 
court,  proceeding,  or  manner  whatsoever,  applies 
to  proceedings  in  other  courts  and  not  to  pro- 
ceedings in  that  court. 

Lawbance,  J. — I  agree. 

Kennedy,  J.— I  agree. 

Appeal  allowed.    Cote  remitted  to  the  jus- 
tices with  a  direction  to  receive  the  evidence. 

Solicitors  for  the  appellant,  Lovell,  Son,  and 
Pitfield,  for  E.  B.  WilUtt,  Bexhill-on-Sea. 

Solicitor  for  the  respondents,  F.  0.  Langham, 
Hastings.   

KING'S  BENCH  DIVISION,  IN  BANK- 
RUPTCY. 

Dec.  7  and  12,  1903. 
(Before  Weight  and  Phillimoee,  J  J.) 
Re  Johnson;  Ex  parte  Matthews  and 
Wilkinson,  (a) 
Bankruptcy — Settlement — Settlor'!  own  property 
—  Trust  to  pay  income  to  $ettlor  determinable  on 
bankruptcy — Discretionary  power  of  trustees  to 
apply  income  for  benefit  of  settlor,  or  his  children, 
or  to  accumulate—Second  bankruptcy— Debtor 
unmarried — Right  of  trustee  to  income  of  settled 
funds. 

In  1893  the  debtor  assigned  property  to  trustees  on 
trust  to  pay  him  the  income  until  he  was  declared 
bankrupt.  Thereafter  his  rights  were  to  cease, 
and  a  discretionary  power  was  given  to  his  trus- 
tee* to  apply  the  income  of  any  part  thereof  to  the 
maintenance  of  the  debtor,  or  for  the  benefit  of 
his  children,  or  to  accumulate.  In  11100  the 
settlor  was  adjudicated  bankrupt,  and  under 
sect.  47  of  the  Bankruptcy  Act  1883  an  order 
was  made  setting  aside  the  settlement  so  far  as 
necessary  to  pay  the  provable  debts.  The  trus- 
tee* raised  sufficient  to  pay  in  full  the  debts  and 
costs,  but  the  bankruptcy  was  not  annulled.  In 
VMr*  the  debtor  was  again  adjudicated  bankrupt. 
The  trustee  in  this  bankruptcy  failed  to  obtain 
an  order  under  sect.  47,  the  judge  finding  as  a 
fact  that  at  the  time  of  making  the  settlement 
the  debtor  was  able  to  pay  all  his  debts  without 
the  property  comprised  in  it.  The  trustee  then 
applied  for  a  declaration  that  the  life  estate  of 
the  bankrupt  vested  in  him.  The  debtor  was 
unmarried. 
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Held,  that  the  debtor's  life  interest  became  forfeited 
on  the  first  bankruptcy,  when  the  income  became 
vested  under  the  control  and  discretion  of  the 
trustees,  and  it  could  only  be  dioested  by  im- 
peaching the  settlement. 

Appeal  from  the  decision  of  the  County  Court 
judge  of  Lancashire  sitting  at  Manchester. 

Leigh  Clare  for  the  appellants. 

Carrington  for  the  respondent. 

Cur.  adv.  vult. 
Dec.  12. — Phillimoee,  J.  read  the  follow, 
ing  judgment  of  the  court,  which  fully  sets 
out  the  facte:— The  bankrupt  Johnson,  being 
then  and  now  an  unmarried  man,  and  having 
then  only  ^ust  come  of  age,  made  on  the  1st 
Sept.  1903  a  settlement  of  certain  property,  of 
which  settlement  the  appellants  are  the  present 
trustees.  The  property  settled  was  a  share  of 
residue  passing  under  the  grandfather's  will; 
and  the  grandfather,  when  bequeathing  legacies 
to  bis  sons  for  their  lives,  had  made  such  legacies 
determinable  on  bankruptcy,  or  upon  the  assign- 
ment or  charge  of  the  annual  income.  For  gome 
reason,  into  which  it  is  not  important  to 
inquire,  the  settlement  made  by  the  bankrupt 
Johnson,  instead  of  ^"pressing  the  trust  and 
limitations  explicitly,  stated  them  by  way  of 
reference  to  the  grandfather's  will,  There  is, 
however,  no  dispute  what  these  trusts  and  limita- 
tions are,  though  they  have  to  be  gathered  from 
the  two  instruments.  The  settlor  assigned  pro- 
perty to  the  trustees  on  trust  to  pay  him  the 
annual  income  until  be  was  declared  bankrupt,  or 
should  assign  or  churge  in  any  way  the  annual 
income.  Thereafter  his  rights  were  to  cease,  and 
the  trustees  weve  to  have  power  to  apply  or  not, 
as  they  thought  fit,  the  income  or  any  part  for 
his  personal  maintenance  and  support,  and  were 
to  apply  the  residue,  if  any,  for  tho  benefit  of  bis 
children,  if  there  were  any,  or  to  accumulate  it 
and  add  it  to  the  corpus,  which  corpus  was  ulti- 
mately to  go  to  certain  relations.  Iu  1900  there 
was  a  first  adjudication  in  bankruptcy.  The 
trustee  in  that  bankruptcy  moved,  under  sect.  47 
of  the  Bankruptcy  Act  1883,  to  set  aside  the 
settlement,  and  it  was  set  aside  so  far  as  was 
necessary  to  pay  the  bankrupt's  debts  provable  in 
that  bankruptcy.  Thereupon,  under  an  order 
made  by  consent,  the  trustees  of  the  settlement 
raised  a  sufficient  sum  to  pay  the  bankrupt's  debts 
in  full  and  the  costs.  The  bankruptcy,  however, 
does  not  seem  to  have  been  formally  annulled, 
lu  1903  there  was  a  second  bankruptcy.  The 
trustee  in  that  bankruptcy  again  applied  to  set 
aside  the  settlement;  but  this  time  be  failed,  the 
County  Court  judge  finding  as  a  fact  that  at  the 
time  of  making  the  settlement  the  bankrupt  was 
able  to  pay  all  his  debts  without  the  aid  of  the 
property  comprised  in  it.  The  trustee  iu  bank- 
ruptcy then  applied  to  have  it  adjudged  and 
declared  that  the  life  estate  of  the  bankrupt 
vested  in  him,  the  said  trustee,  and  that  be  was 
entitled  to  the  income  thereof  with  the  arrears. 
He  obtained  an  order  in  these  terms,  and  this  is 
the  order  now  under  appeal.  Now,  an  owner  of 
property  cannot  by  way  of  settlement  or  contract 
qualify  his  own  interest  in  property  by  a  con- 
dition determining  or  controlling  it,  in  the  event 
of  his  own  bankruptcy,  to  the  disappointment  or 
delay  of  his  creditors.  This  was  decided  in 
Wilson  v.  Greenwood  (1  Swans.   471,  4S1 ;  18 
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R.  R.  118),  and  that  decision  has  been 
followed  in  a  number  of  cases,  many  of 
which  will  be  found  enumerated  in  Mack- 
intosh  v.  Pogose  (72  L.  T.  Rep.  251;  (1895) 
1  Ch.  305).  But  this  rule  applies  only  to  a 
limitation  upon  bankruptcy,  and  to  cases  where, 
but  for  this  limitation,  the  property  or  income 
would  hare  come  to  the  assignee  or  trustee  in 
bankruptcy,  and  then  only  so  far  as  it  would  have 
thus  come.  Thus,  in  Re  Detmold ;  Detmold  v. 
Detmold  (61  L.  T.  Rep.  21 ;  40  Ch.  Div.  585).  the 
husband  settlor,  with  a  similar  clause,  suffered 
an  incumbrance  of  hie  income  by  the  appoint- 
ment of  a  receiver  at  the  suit  of  a  judgment 
creditor  on  the  19th  July  1888.  In  or  about 
September  of  the  same  year  he  was  adjudicated 
a  bankrupt  upon  an  act  of  bankruptcy  committed 
on  the  29th  July.  It  was  held  that  before  the 
act  of  bankruptcy  there  had  been  a  forfeiture  by 
the  husband  owing  to  the  appointment  of  a 
receiver;  that  the  limitation  over  to  the  wife 
upon  such  forfeiture  was  good,  inasmuch  as  it 
defeated  a  particular  alienee,  and  was  not  a  fraud 
on  the  bankruptcy  laws ;  that,  therefore,  the  gift 
over  had  taken  effect  before  bankruptcy,  the 
income  bad  become  vested  in  the  wife,  and  there 
was  nothing  for  the  trustee  in  bankruptcy  to 
take.  Following  this  authority,  the  judge  in 
Re  Brewer's  Settlement  ;  Morton  v.  Black  more 
(75  L.  T.  Rep.  177;  (1896)  2  Ch.  503)  stated  as 
follows  the  point  which  he  bad  to  determine: 
"The  question  is  whether  the  life  interest  had 
determined  previously  to  the  bankruptcy."  In 
that  case  it  was  held  that  what  had  been  done 
previously  to  the  bankruptcy  did  not  amount  to 
forfeiture  or  detemination  of  the  life  interest, 
and,  therefore,  the  trustee  in  bankruptcy  took 
the  life  interest.  In  the  case  before  us,  the 
trustee  in  the  first  bankruptcy,  if  he  had  failed 
in  setting  aside  the  settlement,  would  have  suc- 
ceeded in  getting  the  bankrupt's  life  interest 
under  it.  because  to  allow  the  limitation  over  to 
take  effect  would  have  been,  in  the  language  of 
the  caset>,  a  "  fraud  upon  the  bankruptcy  laws  "  or 
a  disposition  of  property  forbidden  by  law.  But 
although  the  alienation  could  not  take  effect  so 
as  to  disappoint  and  delay  the  creditors  in  the 
frat  bankruptcy,  it  operated  as  against  the 
settlor  as  a  forfeiture.  He  lost  all  his  rights  to 
the  residue  left  after  paying  those  creditors. 
The  income  came  under  the  control  and  dis- 
cretion of  the  trustees.  If  the  limitation  over 
had  been  to  a  determined  person  (as  to  tho  wife  in 
lie  Detmold,  ubi  tup.),  she  would  have  claimed  a 
vested  interest,  which  could  only  have  been 
divested  by  impeaching  the  settlement — .in  im- 
peachment which  in  this  case  has  failed.  Tbe 
case  looks  different  because  the  trustees  of  the 
settlement  have  a  discretionary  power;  but  the 
law  to  be  applied  is  the  same. 

Appeal  allowed. 
Solicitors :  IK.  E.  Dowson  ;  W.  B.  Olasier. 


[In  Bank. 

Dee.  14.  1903,  and  Jan.  18.  1904. 

(Before  Wright,  J.) 

Re  Rei8;  Ex  parte  Thk  Trustee,  (a) 

Bankruptcy  —  Marriage  tettlement  —  Husband's 
covenant  to  settle  all  after -acquired  property 
except  business  assets — Act  of  bankruptcy — 
Subsequent  transfer  of  property  to  the  trustee* 
of  the  settlement — Title  of  trustee  in  bankruptcy 
— Meaning  of  "becoming  bankrupt" — Bank- 
ruptcy Act  1883  (46  <£•  47  Viet.  c.  52).  ss.  43, 
47  (2). 

By  his  marriage  settlement,  executed  in  1879,  the 
debtor  covenanted  to  settle  all  after-acquired 
property,  both  real  and  personal,  except  business 
assets.  Tn  1891  he  teas  very  successful,  and 
purchased  a  house  and  furniture  for  17.000?., 
in  which  he  lived  with  his  wife  and  family. 
Early  in  1903  he  was  in  financial  difficulties, 
and  on  the  23rd  May  the  trustees  of  the  settle- 
ment served  a  written  notice  requiring  him  to 
transfer  the  house  and  furniture.  On  the  26111 
May  the  debtor  committed  an  act  of  bankruptcy, 
and  on  the  10th  June  he  conveyed  the  house  and 
furniture  to  the  trustees  by  two  deeds.  On  the 
lota  July  the  receiving  order  was  made  on  an 
act  of  bankruptcy  committed  after  the  IQth  June, 
and  on  the  23rd  July  the  debtor  was  adjudicated 
a  bankrupt, 

Held,  that  the  words  "becoming  bankrupt"  in 
sect.  47  (2)  of  the  Bankruptcy  Act  1883  must  be 
construed  by  the  light  of  sect.  43  of  that  Act, 
and  mean  the  commission  of  an  act  of  bank- 
ruptcy on  which  the  receiving  order  is  made,  or, 
if  more  than  one  act  of  bankruptcy  has  been 
committed,  the  first  act  of  bankruptcy  proved 
to  have  been  committed  within  three  months 
next  preceding  the  date  of  the  presentation  of 
the  bankruptcy  petition,  and  that,  as  the  house 
and  furniture  had  not  been  actually  transferred 
to  the  trustees  of  the  marriage  settlement  before 
the  2G/A  May,  the  transfer  on  the  10th  June  was 
vqid  against  the  trustee  in  bankruptcy. 

Motion  by  tbe  trustee  in  bankruptcy  to  set  aside 
a  transfer  of  property  by  the  debtor  to  the 
trustees  of  his  marriage  settlement. 

The  settlement  was  executed  in  1879,  and  con- 
tained  a  covenant  by  the  debtor  to  settle  all  after- 
acquired  property,  both  real  and  personal,  except 
business  assets. 

In  1901  the  debtor,  who  had  established  him- 
self in  business  as  an  "outside"  stockbroker, 
was  very  successful,  and  his  profits  exceeded 
50,000/.  In  that  year  he  purchased  a  freehold 
house,  in  which  he  subsequently  lived,  the  cost  of 
the  house  and  its  furniture  being  17,000/. 

In  the  early  patt  of  1903  he  became  involved  in 
difficulties,  his  creditors  being  practically  all 
stockbrokers. 

On  tbe  23rd  May  the  trustees  of  his  marriage 
settlement  served  on  him  a  written  notice  requir- 
ing him  to  transfer  hie  house,  &.o.,  to  them. 

On  the  26th  May  he  committed  an  act  of  bank- 
ruptcy by  giving  notice  of  an  intention  to  suspend 
payment. 

On  the  10th  June  by  two  deeds  he  transferred 
the  freehold  house  and  furniture  to  tbe  trustees 
of  his  marriage  settlement. 

On  the  15th  July  a  receiving  order  was  made 

<a>  Rvponml  by  J.  An«  r l  TUkoli        Kim..  n»rrt»t«--»t-L«w. 
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on  another  act  of  bankruptcy  committed  on  the 
'29th  Jane. 

On  the  23rd  July  he  was  adjudicated  a  bank- 
rupt 

Tbe  Bankruptcy  Act  1883  (46  &  47  Vict.  c.  52) 
enacts  as  follows : 

Sect.  43.  The  bankruptcy  of  a  debtor,  whether  the 
fame  takes  place  on  tbe  debtor  *  own  petition  or  upon 
that  ot  a  creditor  or  creditors,  ehall  be  deemed  to  have 
relation  back  to,  and  to  commence  at,  tbe  time  of  tbe 
act  of  bankruptcy  being;  committed  on  which  a  reoeiving 
order  is  made  agai"st  him,  or,  if  the  bankrupt  ia  proved 
to  have  oommittea  more  acta  of  bankruptcy  than  one,  to 
hate  relation  back  to,  and  to  oommenoe  at,  the  time  of 
the  first  of  the  acta  of  bankruptcy  proved  to  have  been 
committed  by  the  bankrupt  within  three  months  next 
preceding  the  date  of  the  presentation  of  the  bankruptcy 
petition  :  bat  no  bankruptcy  petition,  receiving  order, 
or  adjudication  shall  be  rendered  invalid  by  reason  of 
any  act  of  bankruptcy  anterior  to  the  debt  of  the  peti- 
tioning creditor. 

Sect.  47  (2).  Any  covenant  or  contract  made  in  con- 
sideration of  mirriage,  for  the  future  settlement  on  or 
for  tbe  settlor's  wife  or  children  of  any  money  or  pro. 
pert;  wherein  be  had  not  at  tbe  date  of  his  marriage  any 
catate  or  interest,  whether  vested  or  contingent  in 
po«e«8wn  or  remainder,  and  not  being  money  or  pro- 
part;  of  or  in  right  of  his  wife,  shall,  on  his  becom- 
ing bankrupt  before  the  property  or  money  baa  buun 
acintUy  transferred  or  paid  pursuant  to  tbe  contract 
or  covenant,  be  void  against  the  trostee  in  the  bank- 
ruptcy. 

H.  Reed,  K.O.,  A.  J.  David,  and  Adler  for  the 
trustee  in  bankruptcy. — The  debtor  having  com- 
mitted an  act  of  bankruptcy  on  the  2Cth  May, 
and  the  receiving  order  having  been  made  on 
the  15th  July,  tbe  title  of  the  trustee  in  bank- 
ruptcy relates  back  to  the  26th  May.  Tbe  debtor 
became  bankrupt,  within  the  meaning  of  sect.  47  (2) 
of  the  Bankruptcy  Act  1883,  on  the  26th 
May,  before  the  property  was  "  actually  trans- 
ferred" in  pursuance  of  the  contract  contained  in 
the  marriage  settlement. 

Horridge,  K.C.  and  itfuir  Mackenzie  for  the 
trustees  of  the  marriage  settlement. — The  bank- 
rupt did  not  "  become  bankrupt "  before  the 
10th  June.  The  words  in  sect.  47  are  not  "  com- 
mencement of  the  bankruptcy  "  as  they  would 
have  been  if  an  act  of  bankruptcy  had  been 
intended.  A  man  does  not  "  become  bankrupt " 
when  be  commits  an  act  of  bankruptcy  ;  be  does 
not  become  bankrupt  until  an  order  of  adjudica- 
tion is  made.  Even  a  receiving  order  may  be 
rescinded,  and  a  debtor,  even  after  a  receiving 
order  has  been  made  against  him,  may  not  become 
bankrupt  within  the  meaning  of  thin  section.  Tbe 
furniture  bad  been  transferred  before  tbe  26th 
May.  It  was  purchased  by  tbe  debtor  and 
brought  by  him  into  tbe  house  of  bis  matri- 
monial domicil,  and  that  constituted  as  effectual 
a  transfer  as  was  possible  under  the  circum- 
stances. The  possession  of  chattels  by  a  wife 
in  her  husband's  house  is  as  good  as  absolute 
possession  anywhere  else.  When  they  ought  to 
be  in  the  wife's  possession,  the  law  will  attribute 
the  possession  to  her  : 

Re  8<itterthu:aiie.  2  Man.  52  ; 

Ramsay  v.  Maryrttt,  70  L.  T.  Rep.  788  ;  (1894)  2 
Q.  B.  18. 

H.  Reed,  K.C.  replied. 

Hantell  and  Romer  Macklin  appeared  for  Mrs 
Reis,  but  took  no  part  in  the  arguments. 


Wbioht,  J. — On  the  26th  May  there  was  an 
act  of  bankruptcy,  and  on  tbe  10th  Jnne  tbe 
debtor  transferred  to  the  trustees  of  his  marriage 
settlement  the  after-acquired  property  which  he 
had  covenanted  by  his  marriage  settlement  to 
transfer.   There  was  another  act  of  bankruptcy 
after  the  10th  June,  on  which  a  receiving  order  was 
made  on  the  15th  July.  The  bankruptcy  therefore 
relates  back  to  the  26th  May.  Then  sect  47  (2)  of 
the  Bankruptcy  Act  1883  enacts :  [His  Lordship 
read  the  sub-section.]    On  the  construction  of 
those  words,  the  first  question  is,  What  is  the 
meaning  of  "  becoming  bankrupt  "  ?    There  is, 
apparently,  no  authority  to  guide  me  on  that 
Strong  reasons  have  been  urged  for  the  view  that 
"  commencement  of  the  bankruptcy  "  would  bave 
been  uaed  if  that  had  been  meant    On  the  other 
hand,  it  is  said  that  "  adjudicated  bankrupt " 
would  have  been  moie  natural  than  "  becoming 
bankrupt "  if  that  had  been  meant.   It  seems  to 
me,  however,  that  I  ought  to  construe  the  words 
"becoming  bankrupt"  by  the  light  of  sect.  43. 
That  section  sayB,  reading  only  the  material 
wordi:  "The  bankruptcy  of  a  debtor  .  .  .  shall 
be  deemed   ...    to  commence  at  .   .  .  the 
time  of  tbe  first  of  the  acts  of  bankruptcy  proved  to 
have  been  committed  within  three  months  next 
preceding  tbe  date  of  the  presentation  of  the 
bankruptcy  petition."    If  the  bankruptcy  is  to 
be  deemed  to  have  commenced,  then,  as  from 
the  date  it  is  deemed  to  have  commenced,  I 
should  say  the  bankrupt  must  be  deemed  to  ba 
a  bankrupt.    I  am  quite  alive  to  the  possibility 
that  tbe  view  I  am  taking  is  wrong,  but  I  think  1 
ought  to  take  that  view.   Then  there  comes  the 
second  question,  What  is  the  proper  meaning  of 
the  words  "  becoming  bankrupt  before  the  property 
or  money  has  been  actually  transferred  or  paid 
pursuant  to  the  contract  or  covenant  "  ?   It  has 
oeen  argued  with  great  force  that  various  kinds 
of  constructive  transfers  are  enough.    It  seems 
to  me  that  the  very  object  of  the  language  used 
is  to  exclude  all  such  arguments,  and  that  it 
means  what  it  says— viz.,  that  the  sub-section  is 
to  apply  unless  there  has  been  an  actual  legal 
transfer  pursuant  to  the  contract  or  covenant. 
The  cases  of   Ramtay  v.   Margrett   and  Re 
Satierthvcaite  (ubi  tup.)  appear  to  me  to  be  quite 
different.     In  Ramtay  v.  Margrett  there  had 
been  an  actual  verbal  sale  and  payment  of  the 
consideration.   In  Satterthwaite's  case  the  house, 
together  with  the  furniture  in  it.  had  been  actually 
assigned  to  trustees  for  the  wife,  and  under  those 
circumstances  it  was  held  that  possession,  which 
might  on  the  face  of  it  be  ambiguous,  must 
follow  tbe  title.    Both  those  castes  were  decided 
on  tbe  Bills  of  Sale  Acts.    In  this  case  there  was 
no  actual  transfer  till  tbe  10th  June.    In  my 
judgment  sect.  47  of  the  Bankruptcy  Act  1883 
cab  Dot  be  construed  with  reference  to  the  Bills 
of  Sale  Act,  and,  the  transfer  having  been  subse- 
quent to  the  2«tb  May,  the  transfer  is  not  good 
withiu  the  sub-section.    Then  it  remains  only  to 
ask  whether  sect.  47,  if  I  have  rightly  held  it 
applicable,  is  in  any  way  subject  to  or  modified 
by  Beet.  49.    Tnis  point  has  not  been  really 
argued,  and  I  do  not  think  it  could  be  properly 
argued.    Sect.  49  appears  on  its  face  and  by  its 
terms  only  to  apply  when  sect.  47  does  not  apply, 
and  further,  the  enumeration  of  the  cases  to  which 
sect.  49  is  to  be  applicable  does  not  include  any 
description  which  is  properly  applicable  to  what 


Digitized  by  Google 


64-Voi.  xc] 


THE  LAW  TIMES. 


[March  12,  190*. 


In  Bank.]   Re  A  Debtor  (No.  112  of  1903);  Ex  parte  Rock  Red  Brick  Company.   [In  Bask. 


took  place  when  this  property  was  transferred  to 
the  trustees.  The  transfer  to  the  trustees  was 
not  a  payment  by  the  bankrupt  to  any  of  his 
creditors ;  it  was  not  a  payment  or  delivery  to  the 
bankrupt;  it  was  not  a  conveyance  or  assign- 
ment by  the  bankrupt  for  valuable  consideration  ; 
and  it  waa  not  a  contract  or  dealing  by  or  with 
the  bankrupt  for  valuable  consideration.  There- 
fore sect.  1  1  has  no  application. 

Solicitors :  IF.  H.  Martin  and  Co. ;  Nordon 
and  De  Frece  ;  Spyer  and  Co. 


Monday,  Jan.  25. 
(Before  Wbioht  and  Ridley,  JJ.) 
Re  A  Debtob  (No.  112  of  1903);  Ex  parte  Rock 

Red  Bbick  Company,  (a) 
Bankruptcy — Final  judgment  in  High  Court — 
Judgment  summons  in  County  Court — Bank- 
ruptcy notice — Order  on  judgment  tummont  to 
pay  by    instalments — No  default — Petition — 
Debtor*  Act  1869  (32  &  33  Vict.  c.  62),  t.  5— 
County  Court  Rule*  1889,  Order  XXV.,  rr.  17. 
25,  26,  27— Bankruptcy  Act  1883  (46  &  47  Vict, 
c.  52).  t.  4(1)  (8). 
A  judgment  $ummon$  was  issued  in  the  County 
Court  on  a  final  judgment  in  the  High  Court, 
and  on  the  17th  Oct.  1903  a  bankruptcy  notice 
was  served,  which  was  not  complied  with. 
On  the  2nd  Nov.  an  order  to  pay  by  instalments 

was  made  on  the  judgment  summons. 
On  the  3rd  Nov.  a  bankruptcy  petition  was  pre- 
sented  by  another  creditor,  founded  on  the  non- 
compliance  with  the  bankruptcy  notice. 
Held,  that  the  petitioning  creditor  was  entitled  to 
a  receiving  order,  the  debtor  having  committed 
an  act  of  bankruptcy  before  the  making  of  the 
order  on  the  judgment  summons,   which  any 
creditor  could  take  advantage  of. 
Montgomery  v.  De  Bolmes  (78  L.  T.  Rep.  671  ; 

(1898)  2  Q.B.  420)  distinguished. 
Appeal  by  the  petitioning  creditors  from  the 
decision  of  the  registrar  of  the  County  Court  of 
Yorkshire,  holden  at  Leeds,  dismissing  a  petition. 

On  the  21st  Sept.  1903  the  Leeds  Patent  Brick 
Company  obtained  final  judgment  against  the 
debtor  in  the  King's  Bench  Division  of  the  High 
Court  of  Justice  for  431.  10*.  3d. 

On  the  25th  Sept.  a  judgment  summons  was 
issued  in  the  Leeds  County  Court  on  the  judg- 
ment of  the  21st  Sept.,  and  on  the  13th  Oct.  a 
bankruptcy  notice  was  issued  by  the  Leeds  Patent 
Brick  Company,  which  was  served  on  the  17th 
Oct 

On  the  2nd  Nov.  the  judgment  summons  was 
heard  at  the  Leads  County  Court,  and  an  order 
wa«  made  to  pay  the  debt  by  monthly  instalments 
of  It. 

On  the  3rd  Nov.  a  bankruptcy  petition  was 
presented  by  the  Rock  Red  Brick  Company, 
founded  on  a  non-compliance  with  the  bankruptcy 
notice  served  on  the  17th  Oct.  This  petition  was 
beard  on  the  27th  Nov.,  and  waa  dismissed. 

Ringwood  in  support  of  the  appeal. — The  deci- 
sion of  the  registrar  was  based  on  Jones  v.  Jenner 
(25  L  J.  3l!»,  Ex.)  and  Montgomery  v.  De  Bulmes 
(78  L.  T.  Rep.  671;  (1898)  2  Q.  B.  420),  but 
neither  of  those  casesapply  to  the  facta  here.  The 

<<D  lUporUNl  by  J.  Aswtl  TMOBA1.D.  Esq.,  BtrrUUr-U-Uw. 


procedure  under  the  Debtors  Act  1869  is  merely 
punitive,  and  does  not  amount  to  an  execution : 

Stonor  t.  Fowls,  58  L.  T.  Rep.  1 ;  13  App.  Cm.  20  ; 

Re  Watson  ;  Em  parte  Johnstone,  67  L.  T.  Rep.  519]: 
(1893)  1  Q.  B.  21. 

The  proceedings  on  the  judgment  summons  did 
not  constitute  a  stay. 

HanteU.  for  the  debtor.  —  The  petition  was 
rightly  dismissed.  The  question  for  decision  is 
whether  after  a  judgment  creditor  has  elected  to 
take  proceedings  under  the  Debtors  Act,  and 
an  order  to  pay  by  instalments  has  been  made,  on 
which  there  has  been  no  default,  the  creditor  can 
afterwards  turn  round  and  issue  execution,  or  do 
what  amounts  to  issuing  e  xecution,  commence  bank- 
ruptcy proceedings  by  the  issue  of  a  bankruptcy 
notice.  The  County  Court  Rules  prevent  a 
creditor  who  has  taken  proceedings  by  judgment 
summons  from  issuing  execution.  [He  referred  to 
Order  XXV.,  rr.  17,  25,  26,  and  27,  of  the  County 
Court  Rules  of  1889.]  The  High  Court  is  for  the 
purpose  of  a  judgment  summons  under  the 
County  Court  Rules,  and  under  those  rules  a 
judgment  of  the  High  Court  when  enforced  by 
judgment  summons  is  on  the  same  footing  as  a 
judgment  in  one  County  Court  enforced  by 
judgment  in  another  County  Conrt.  The  case 
of  Montgomery  v.  De  Bulmes  (ubi  tup.)  is  a  bind- 
ing authority  in  my  favour. 

Ringwood,  in  reply,  referred  to 

Church ■*  Trustee  V.  Montague  Hibbard  and  Co., 
87  L.  T.  Rep.  412;  (1902)  2  Cb.  784. 

The  act  of  bankruptcy  relied  on  by  the  petition- 
ing creditors  was  the.  non-compliance  with  the 
bankruptcy  notice  served  on  the  17th  Oct.,  and, 
as  more  than  seven  days  had  elapsed  before  the 
2nd  Nov.,  when  the  order  was  made  on  the 
judgment  summons,  there  was  an  act  of  bank- 
ruptcy on  which  any  creditor  could  found  a 
petition. 

Wright,  J. — I  think  this  receiving  order  was 
wrongly  refused  by  the  registrar.  The  ground 
on  which  I  base  my  decision  is  that  before  the 
making  of  the  order  to  pay  the  judgment  debt 
by  instalments  on  the  2nd  Nov.  the  debtor  had 
committed  a  complete  act  of  bankruptcy.  That 
being  so,  any  creditor  was  entitled  to  take 
advantage  of  that  act  of  bankruptcy  and  to 
found  a  petition  on  it,  even  if  the  debtor  had 
paid  the  whole  of  the  debt.  Apart  from  that 
fact,  I  think  there  is  great  force  in  the  argu- 
ments of  Mr.  Han  sell,  and  it  seems  to  me  that 
on  the  authority  of  Montgomery  v.  De  Bulmes 
(ubi  tup.)  this  petition  might  have  been  properly 
dismissed. 

Ridley,  J. — I  agree.  The  decision  in  this 
case  seems  to  me  to  follow  from  the  words  of 
sect.  4  (1)  (8)  of  the  Bankruptcy  Act  1883,  which 
provides  that  "  a  debtor  commits  an  act  of  bank- 
ruptcy if  a  creditor  has  obtained  a  final  judgment 
against  him  for  any  amount,  and,  execution 
thereon  not  having  been  stayed,  has  served  on 
him  a  bankruptcy  notice  .  .  .  under  this 
Act,  requiring  him  to  pay  the  judgment  debt  in 
accordance  with  the  termB  of  the  iudgment 
.  .  .  and  he  does  not  within  seven  days  after 
service  of  the  notice  .  .  .  comply  with  the 
requirements  of  the  notice."  Apart  from  the 
commission  of  an  act  of  bankruptcy,  I  also  think 
thut  there  is  great  force  in  the  contention  that  pro- 
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i-e^dings  tinder  the  Debtors  Act  disentitle  the 
judgment  creditor  to  levy  execution. 

Appeal  allcxvtd.   Leave  to  appeal  given. 

Solicitors:  Scatcherd,  Hopkins,  and  Middle- 
brooks,  Leeds;  Walter  and  E.  H.  Fotter,  Leeds. 


Monday,  Jan  25. 
(Before  Weight  and  Ridley,  JJ.) 
Rt  Jenkins;  Ex  parte  The  Trustee,  (a) 
Bankruptcy — Execution — Payment   to  creditor — 
Withdrawal  by  theriff— Bankruptcy  of  debtor 
— Completion  of  execution-— Title  of  trustee — 
Bankruptcy  Act  1883  (40  Jt  47  Vict.  c.  52).  «.  45 
— Bankruptcy  Act  1890  (53  £■  54  Vict.  c.  71), 
t.  11. 

Or  the  22nd  July  1903  the  theriff  levied  on  the 
good*  of  the  debtor  at  the  Alexandra  and  Adelphi 
Hotels.  On  the  27th  July  he  teithdrew,  on  the 
instruction*  of  the  judgment  creditor,  from  the 
Alexandra  Hotel  on  part  payment. 

On  the  28th  July  the  debtor  fold  to  the  execution 
creditor  good*  at  the  Alexandra  Hotel  which  had 
been  seized,  and  on  the  2dth  J uly  he  also  told  to  the 
execution  creditor  goods  at  the  someplace  which 
had  not  been  seised.  On  the  lame  day  an 
arrangement  was  made  by  which  the  debtor 
received  credit  for  the  amount  in  the  hands  of 
the  theriff  and  for  the  good*  sold,  and  he  paid  the 
balance  direct  to  the  execution  creditor. 

The  sheriff  teithdrew,  and  on  the  12th  Aug.  he  paid 
over  the  amount  in  his  hands  to  the  execution 
creditor,  having  received  no  notice  of  a  bank- 
ruptcy  petition. 

On  the  20th  Aug.  a  receiving  order  was  made 
against  the  debtor  on  his  own  petition. 

Held,  that  the  trustee  in  bankruptcy  had  no  title 
againtt  the  execution  creditor  to  the  money  or 
the  goods. 

Re  Pollock  and  Fendle  (87  L.  T.  Rep.  238)  dis- 
tinguished. 

Re  Ford ;  Er  parte  Official  Receiver  (81  L.  T. 
Rep.  648  ,  (1900)  1  Q.  B.  264)  applied. 

Appeal  by  the  trustee  in  bankruptcy  fiom  a 
decision  of  the  judge  of  the  County  Court  of 
Glamorganshire  holden  at  Swansea,  dismissing 
his  application  for  a  declaration  that  certain 
cash  and  goods  received  by  an  execution  creditor 
formed  part  of  the  bankrupt's  estate,  on  the 
ground  that  the  execution  had  not  been  completed 
before  the  date  of  the  receiving  order. 

On  the  22nd  July  1903  an  execution  for 
157Z.  13*.  9d.  was  levied  by  tho  sheriff  on  the 
goods  of  the  debtor  6i touted  at  the  Alexandra 
iind  Adelphi  Hotels  at  Swansea. 

On  the  27tb  July  the  judgment  creditor  autho- 
rised the  sheriff  to  withdraw  from  the  Alexandra 
Hotel  on  payment  of  20J.,  and  he  accordingly 
withdrew. 

On  the  28th  July  the  sheriff  was  authorised  to 
delay  the  sale  of  the  goods  seized  at  the  Adelphi 
Hotel  in  view  of  the  possibility  of  a  settlement. 
On  that  day  the  debtor  sold  to  the  execution 
creditor  a  cash  till  for  25/.  and  some  beer  for 
2/.  os.  These  goods  were  at  the  Alexandra  Hotel, 
and  had  been  seized  on  the  22nd  July  under  the 
execution. 

On  the  29th  July  the  debtor  sold  to  the  execu- 
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tion  creditor  a  cask  of  whisky  for  211.  Os.  6d.  The 
cask  of  whisky  was  at  the  Alexandra  Hotel,  but 
it  had  not  Keen  seized  under  tho  execution. 

In  the  afternoon  of  the  same  day  a  meeting  of 
the  debtor,  the  judgment  creditor,  and  the  sheriff 
took  place  when  the  execution  was  settled  in  the 
following  manner  :  Credit  was  given  by  the 
execution  creditor  for  the  amount  in  the  hands 
of  the  sheriff,  and  for  the  goods  sold  by  the 
debtor,  and  the  balance  was  paid  in  cash  direct  to 
the  execution  creditor.  The  sheriff  withdrew  by 
direction  of  the  execution  creditor. 

The  sheriff  held  the  balance  in  his  hands  for 
fourteen  days,  and,  not  baring  received  notice  of 
any  bankruptcy  petition,  on  the  12th  Aug.  he  paid 
it  over  to  the  execution  creditor,  Ibbs  the  costs  of 
the  levy. 

On  the  20th  Aug.  a  receiving  order  was  made 
against  the  debtor  on  his  own  petition,  and  he  was 
adjudicated  a  bankrupt  on  the  same  day. 

The  Bankruptcy  Act  1SS3  (40  £  47  Vict.  c.  52), 
s.  45,  enacts : 

(1)  Where  a  creditor  has  issued  caseation  against  tho 
goods  or  lands  of  a  debtor,  or  has  attached  an/  debt 
doe  to  him,  be  shall  not  be  entitled  to  retain  the  benefit 
of  the  execution  or  attachment  s Rains t  the  trustee  in 
bankruptcy  of  the  debtor,  unless  he  has  ooapleted  the 
execution  or  attachment  before  the  date  of  the  receiving 
order,  and  before  notice  of  the  presentation  of  any  bank- 
ruptcy petition  by  or  against  the  debtor,  or  of  the  com- 
mission of  any  available  act  of  bankruptcy  by  the 
debtor.  (2)  For  the  purposes  of  this  Aot  an  execution 
is  completed  by  seizure  and  sale. 

The  Bankruptcy  Aot  189)  (53  £  51  Vict.  c.  71) 
s.  11,  enacts : 

(1)  Where  any  goods  of  a  debtor  are  Ukm  in  execu- 
tion and  before  sale  thereof,  or  the  completion  of  tea 
execution  by  the  receipt  or  recovery  of  the  full  amount 
of  the  levy,  notice  is  served  on  the  sheriff  that  a  receiv- 
ing order  has  been  made  against  the  debtor,  the  sheriff 
eball,  on  request, deliver  the  goods  and  any  money  seized 
or  recovered  in  part  set  i»  fact  ion  of  the  execution  t>  the 
official  reoeiver,  but  the  costs  of  the  execution  shall 
be  a  first  charge  on  the  gocds  or  money  so  delivered, 
and  the  official  receiver  or  trustee  msy  sell  1  he  goods, 
or  an  adequate  part  thereof ,  for  the  pcrpoMo  cf  satisfy- 
ing tbe  charge.  (2)  Where  under  an  execution  in 
respect  of  a  judgment  for  a  sum  exceeding  twenty 
pounds  the  goods  of  a  dtbtor  ere  sold  or  money  is  maid 
in  order  to  avoid  sale,  the  sheriff  shall  deduct  his  costs  of 
the  execution  from  the  proceeds  of  tale  or  the  money  paid, 
and  retain  tbe  balance  for  fonrteen  dajs,  and  if  within 
that  time  notice  is  served  rn  him  of  a  bankruptcy 
petition  having  been  presented  against  or  by  the  debtor 
and  a  receiving  order  is  made  again* t  the  debtor  tbercoo, 
or  on  any  other  petition  of  which  tbe  sheriff  has  notice, 
the  eheriff  shall  pay  the  balance  to  tbe  official  reoeiver 
or,  as  tbe  case  may  be,  to  the  trustee,  who  shall  be 
entitled  to  retain  the  same  as  against  the  execution 
creditor. 

Meager,  for  the  trustee  in  bankruptcy,  in 
Rupport  of  the  appeal. — This  execution  nad  not 
been  completed  before  the  date  of  tbe  receiving 
order  by  seizure  and  sale  or  payment  as  required 
by  sect.  45  of  tbe  Bankruptcy  Aot  1883  and 
sect.  11  of  tbe  Bankruptcy  Act  1890  Here  the 
sheriff  only  received  part  of  tbe  money  paid  under 
tbe  execution ;  the  rest  was  paid  direct  to  the 
execution  creditor,  and  the  sheriff  did  not  hold  the 
full  amount  of  the  levy  for  fourteen  days  as 
required  by  tbe  Bankruptcy  Acta.  The  case  of 
Re  Pollock  and  Fendle  (87  L.  T.  Rep.  238)  is  a 
conclusive  authority  in  favour  of  my  contention. 
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Jfui'r  Mackenzie  and  H.  G.  Lxshington  for  the 
execution  creditor. — The  execution  had  been  com- 
pletely got  rid  of  more  than  fourteen  days  before 
the  bankruptcy.   They  referred  to 

Re  Ford;  Ex  parte  Oriicial  Receiver,  81  L.  T.  Rep. 
648;  (1900)  1  Q.  B.  264. 

Wright,  J. — In  my  opinion  there  is  no  real 
question  in  this  case.  The  case  of  Re  Pollock 
and  Pendle  (ubi  tup.)  is  clearly  distinguishable, 
because  there  the  receiving  order  was  made 
within  seven  days  of  the  payment  of  the  money, 
and  therefore  there  is  nothing  in  that  case  which 
governs  this.  Here  the  sheriff  retained  the 
money  for  the  fourteen  days  as  prescribed  by  the 
statute,  and,  not  having  received  notice  of  any 
petition  against  the  bankrupt,  paid  it  over  to  the 
execution  creditor.  As  to  the  other  items  and  the 
cash  payment,  they  are  covered  by  what  the 
court  said  in  Re  Ford  (ubi  sup.).  The  whole 
transaction  here  was  completed  long  before  the 
date  of  the  receiving  order. 

Ridley,  J.— I  agree. 

Appeal  dismissed  with  coats. 

Solicitor*  :  Smith,  Rundeil,  and  Dods.tor  Viner, 
Lcedtr,  and  Morris,  Swansea  ;  Heldtr  Roberts 
and  Co.,  for  Davivs  and  Harvey,  Swansea. 


jSuprcmc  Court  of  Ittttcatore. 

— — 

COURT  OF  APPEAL. 

Jan.  2!»,  3l>.  Feb.  1  and  2. 
(Before  Williams,  Stirling,  and  Cozens- 
Hardy,  L.JJ.) 
Re  Hanbcry;  Hanburt  r.  Fisher,  (a) 

APPEAL  FROM  THE  CHANCERY  DIVISION. 
Will — Construction — Precatory  trust — Gift  abso- 
lute or  on  trust — Gift  in  default  of  disposition 
-—Repugnancy. 

A  testator  gave,  devised,  and  bequeathed  to  his 
wife  "  the  whole  of  my  real  and  personal  estate 
and  property  absolutely,  in  full  confidence  that 
she  will  make  such  use  of  it  as  I  should  have 
made  myself,  and  that  nt  her  death  she  mil 
devise  it  to  such  one  or  more  of  my  nieces  as  she 
may  think  fit ;  and  in  default  of  any  disposition 
by  her  thereof  by  her  will  or  testament,  I  hereby 
direct  that  all  my  estate  and  property  acquired 
by  her  under  this  my  trill  shall  at  her  death  be 
divided  among  the  surviving  said  nieces." 

The  testator's  wife  and  seven  nieces  survived  him. 

Held  (by  Williams  and  Stirling,  L.JJ.,  Cozens- 
Hardy,  L.J.  dissenting),  thai  there  teas  an  abso. 
lute  gift  to  the  widow  unaffected  by  any  preca- 
tory  trust  in  favour  of  the  nieces,  and  the  words 
"  in  default  of  any  disposition"  dc,  imposed  a 
condition  which  was  repiignant  to  the  previous 
absolute  gift  and  could  not  be  construed  as 
creating  an  executory  devise  or  gift  over  after 
the  absolute  gift,  and  must  therefore  be  rejected. 

Per  Cozens-Hardy,  L.J.  :  The  widow  took  more 
than  a  life  interest,  aiul.  should  all  the  nieces 
predecease  her,  her  absolute  interest  would 
remain;  but  the  surviving  nieces,  if  any.  were 

(a)  Reported  by  \V.  C.  Bus.  E*}.,  Barrister -at-Law. 


sufficiently  indicated  as  the  persons  to  take  after 
her  death ;  and  this  overriding  intention  could 
be  given  effect  to  without  unduly  straining  the 
language  of  the  will. 
Decision  of  Kekewich,  J.  affirmed. 

The  Right  Hon.  Robert  William  Hanbury,  of 
Ham  Hall,  Staffordshire,  formerly  President  of  the 
Board  of  Agriculture  and  M.P.  for  Preston,  who 
died  on  the  |28th  April  1903,  leaving  a  very  large 
property,  by  his  will,  which  was  dated  the  31st  Oct. 
1893  and  was  in  the  testator's  own  handwriting, 
after  a  bequest  in  favour  of  his  sister,  made  the 
following  bequest :  . 

I  give,  bequeath,  and  devise  to  my  very  dear  wife, 
Ellen  Hanbnry,  the  whole  of  my  real  and  ptraonnl  estate 
and  property  absolutely,  in  fall  confidenoe  that  she  will 
make  suoh  aae  of  it  as  I  should  hare  made  myself,  and 
that  at  her  death  she  will  devise  it  to  such  one  or 
more  of  my  nieoes  as  she  may  think  fit ;  and  in  default 
of  any  disposition  by  her  thereof  by  her  will  or  testament. 
I  hereby  direct  that  all  my  aetata  and  property  acquired 
by  her  under  this  my  will  ahall  at  her  death  be  equally 
divided  among  the  surviving  said  nieces.  I  make  this 
will  in  full  confidenoe  that  my  dear  wife  will  show  the 
affection  of  a  daughter  to  my  dear  mother  and  step- 
father. 

And,  after  appointing  his  wife  and  Charles 
Fisher  executrix  and  executor,  the  testator  gave 
to  the  said  Charles  Fisher  "  such  sum,  not  exceed- 
ing 1502.,  as  my  dear  wife  may  decide  upon." 

The  testator  never  had  any  children. 

A  summons  was  taken  out  by  the  widow  against 
the  other  executor  and  the  testator's  seven  sur- 
viving nieoeB  to  have  it  determined  whether  the 
plaintiff  took  absolutely  for  her  own  use  and 
benefit,  or  whether  she  took  for  life  only,  with 
remainder  to  such  of  the  nieces  as  she  should  by 
will  appoint,  or,  in  default  of  appointment,  to  the 
surviving  nieces  in  equal  shares. 

The  summons  was  heard  by  Kekewich,  J.  on 
the  10th  July  1903,  when  the  following  judgment 
was  delivered : —  , 

Kekewich,  J.— The  first  question  is  undoubt- 
edly one  of  construction.  The  contention  of  the 
nieces,  to  my  mind,  is  perfectly  unsound.  Regard- 
ing the  will  for  the  purpose  of  construction,  one 
must  not  bring  in  all  one's  knowledge  and  aU  the 
authorities  about  the  use  of  the  word  "con- 
fidence "  or  "  cestuis  que  trust,"  and  so  forth.  In 
order  to  find  out  what  the  construction  of  the  will 
is,  one  must  in  the  first  instance  find  what  it 
means  in  ordinary  language,  and  it  seems  to  me 
that,  construed  in  that  way,  there  is,  without  the 
slightest  doubt,  an  absolute  gift  to  the  wife. 
There  is  a  gift  to  her  of  "  the  whole  of  my  real 
and  personal  estate  and  property  absolutely." 
Of  course,  if  there  were  no  more,  no  one  could 
have  any  doubt  about  the  meaning.  But  the 
testator  goes  on  to  say  this  :  "  In  full  confidence 
that  she  will  make  suoh  use  of  it  as  I  should  have 
made  myself."  I  repeat,  one  must  dianuBa  from 
one's  mind  the  technical  meaning  of  "  confidence '' 
for  the  purpose  of  ascertaining  in  the  first 
instance  what  the  testator  meant.  I  must 
not  remember,  or  at  any  rate  I  must  ignore, 
the  fact  that  the  word  "confidence"  may  be 
used  in  a  technical  sense  as  meaning  "  use  "  or 
"trust."  I  must  regard  "confidence"  as  used 
or  employed  in  the  ordinary  sense  in  which 
"confidence"  is  employed  among  Englishmen 
speaking  their  own  language.   I  venture  to  say 
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thai  bo  oae  could  pat  any  meaning  upon  the 
-word  "confidence"  standing  alone,  an  English 
word  used  by  Englishmen  without  technical 
knowledge,  other  than  that  which  Mrs.  Hanbury 
seeks  to  place  on  it  here.  When  you  confide  in 
persons  you  trust  them,  not  trust  them  in  the 
technical  sense  of  making  them  trustees,  but 
leaving  to  them  the  power  to  do  what  you  wish 
them  to  do  and  being  sure  that  they  will  fulfil 
those  wishes.  The  idea  of  trust  is  entirely  out 
of  the  question.  That  seems  to  me  clear  on  the 
use  of  the  word  "confidence"  alone;  but  it  is 
enhanced  by  the  words  which  follow,  that  the  con- 
fidence  is  "  that  she  will  make  such  use  of  it  as  I 
should  have  made  myself."  Now,  I  rare  not  for 
this  purpose  whether  "it"  is,  as  it  certainly  is 
grammatically,  the  entire  property,  or  whether 
*'  it  "  is  only  that  of  which  a  person  in  the  ordinary 
case  would  make  use— that  is,  the  income.  The 
confidence  is  that  she  will  use  it  as  she  knows  he 
would  have  used  it,  and  that  she  should  use  it  in 
the  way  in  which  be  would  have  used  it,  leaving 
it  to  her  in  that  confidence  which  exists  between 
the  two,  and  not  as  defining  any  particular  trust. 
So  far,  to  my  mind,  not  only  is  the  word  "  con* 
fidence  "  in  favour  of  Mrs.  Hanhury's  contention, 
but  the  words  following  support  that  construc- 
tion. Now,  when  you  come  further  on,  no  doubt 
yon  come  to  difficulties,  for  the  testator  continues : 
"  And  that  at  her  death  she  will  devise  it  to  such 
one  or  more  of  my  nieces  w  she  may  think  fit." 
He  confides  in  her  to  do  that.  If  the  confidence 
means  what  I  hold  it  to  mean,  that  really 
aieana  nothing  more.  But  still  there  is,  no 
doubt,  an  expression  of  his  intention  that  she 
will  dispose  of  it  in  that  particular  way  among 
his  nieces ;  and  that  is  emphasised  again  by  the 
gift  in  default  of  any  disposition  by  her,  which  is : 
"  I  hereby  direct  that  all  my  estate  and  property 
acquired  by  her  under  this  my  wi  11  shall  at  her 
death  be  equally  divided  among  the  surviving 
said  nieces,"  showing  that  the  nieces  were  in  his 
thoughts ;  that  the  nieces  were  persons  for  whom 
be  did  not  intend  to  provide,  but  for  whom  he 
wished  the  wife  to  provide.  It  all  depends, 
therefore,  whether  these  words  are  sufficient  to 
cut  down  the  gift  which,  according  to  my  con- 
struction, is  absolute  in  her  favour  in  the  first 
instance.  I  have  no  doubt  that  the  rule  which  I 
ventured  to  lay  down  in  iie  Hamilton  (72  L.  T. 
Rep.  88 ;  (1895)'.l  Cb.  373)  is  perfectly  sound,  and 
I  say  so  with  more  confidence  because,  although 
there  are  no  words  in  the  judgments  of  the  Court 
of  Appeal  (72  L.  T.  Rep.  748 ;  (1895)  2  Ch.  372) 
actually  adopting  the  language  in  which  I  laid 
down  the  rule,  still  I  do  find  expressions  which 
-how  that  the  Court  of  Appeal  did  not  differ 
from  it.  But  I  put  aside  that,  and  turn  to  what 
Lord  St.  Leonards  said  in  his  work,  written  in 
1849,  on  the  Law  of  Property,  in  the  passage 
•looted  by  Lindley,  L  J.  in  his  judgment  in 
lie  William*  (7t>  L.  T.  Rep.  603;  (1897)  2 
Cb.  21).  It  is  this  (p.  375):  "The  law  as  to 
the  operation  of  words  of  recommendation, 
confidence,  request,  or  the  like,  attached  to 
an  absolute  gift,  has  in  late  times  varied  from 
the  earlier  authorities.  In  nearly  every  recent 
case  the  gift  has  been  held  to  be  uncontrolled  by 
the  request  or  recommendation  made  or  confidence 
expressed.  This  undoubtedly  simplifies  the  law, 
and  it  is  not  an  unwholesome  rule  that,  if  a  tes- 
tator really  means  his  recommendation  to  l»e 


imperative,  be  should  express  his  intention  in 
a  mandatory  form  ;  but  this  conclusion 
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That  rule  seems  to  me  to  cover  this 
the  beginning  to  the  end.  You  have  the 
confidence;  you  have  the  absolute  gift  in  the 
first  instance  not  controlled  by  the  confidence; 
you  have  the  absence  ef  the  mandatory  expres- 
sion of  intention  which  Lord  St.  Leonards  says 
according  to  a  not  unwholesome  rule  ought  to  be- 
found  before  you  enforce  the  trust.  It  seems  to 
me  the  cases  cited  and  what  I  venture  to  say  on 
the  law  generally  cover  the  whole  case,  and  that 
Mrs.  Hanbury  takes  absolutely.  It  is  said  there 
is  no  case  in  which  there  was  a  gift  over — that  is 
to  say,  a  gift  in  default  of  the  exercise  of  the 
power  purported  to  be  conferred  on  the  absolute 
donee — where  the  precatory  trust  is  not  mentioned. 
That  may  be  so.  I  have  not  examined  all  the 
cases,  but  the  answer  to  it,  to  my  mind,  is  this  : 
Here  you  have  a  gift  over  in  these  words,  "  In 
default  of  any  disposition  by  ber  thereof  by  her 
will  and  testament,  I  hereby  direct "  that  the  pro- 
perty shall  go  among  the  surviving  nieces.  Is  it 
right,  on  the  proper  construction  of  the  will,  to 
call  that  a  gift  over)"  To  my  mind  it  is  not. 
There  can  be  no  gift  over  except  in  default  of 
the  exercise  of  a  power  of  appointment,  which 
power  is  valid  and  exercisable.  Now,  according 
to  my  construction  of  the  will,  there  is  no 
power  of  appointment ;  there  is  no  power 
which  is  valid  or  exercisable.  The  power  which 
he  purports  to  give  of  devising  it  among  the 
nieces  at  his  decease  is  repugnant  to  the  abso- 
lute gift  and  fails,  and  there  is  nothing,  therefore, 
as  regards  which  you  can  say  strictly  according 
to  law  it  is  in  default  of  the  exercise  of  the 
power.  That  argument,  therefore,  I  think,  fails  as 
well  as  the  others.  The  result  is,  I  must  find 
Mrs.  Hanbury  to  be  under  this  will  the  donee 
absolutely  for  her  own  benefit  of  all  the  testator's 
real  and  personal  estate  and  property. 
From  this  decision  the  nieces  appealed. 

Warming  ton,  K.C.,  Vernon  Smith,  K.C., 
Christopher  James,  and  if.  Homer  for  the  nieces. 
— Under  this  will  the  nieces  are  intended  to  havo 
an  interest  in  the  property  if  they  survive  the 
wife,  either  under  her  will  or  under  the  testator's 
will.  No  difficulty  arises  as  to  what  the  nieces 
are  to  take,  and  there  is  a  trust  in  their  favour. 
In  Re  Bagshatc'*  Trmt  {M  L.  T.  Rep.  749)  a 
gift  to  a  wife  absolute  in  form  was  held  by  the 
Court  of  Appeal  on  the  whole  will  to  be  for  life 
only.  In  considering  whether  a  precatory  trust 
is  attached  to  any  legacy,  the  court  will  be 
guided  by  the  intention  of  the  testator  apparent 
on  the  will,  and  not  by  any  particular  words  in 
which  the  wishes  of  the  testator  are  expressed: 

Re  Hamilton;  Trench  v.  Hamilton,  72  L.  T.  Rep. 

74S  ;  (1895)  •»  Ch.  370: 
Re  William*  ;  Williams  v.  William*,  7C  L.  T.ltop. 

000  :  (1897)  2  Ch.  12. 

Here  the  will  in  fact  contains,  first,  a  gift  to  the 
wife;  secondly,  a  gift  to  the  nieces;  and  then  it  pro- 
vides that  if  neither  of  the  nieces  survive  the  wife, 
then  the  whole  property  is  to  go  to  the  wife.  It  is 
contrary  to  the  testator's  intention  that  if  his 
nieces  survive  his  wife  they  shall  get  nothing. 
This  iB,  in  fact,  a  gift  to  the  wife  subject  to 
such  interest  as  she  may  appoint  to  the  nieces ; 
and.  failing  any  such  appointment,  there  is  a  gift 
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over  to  tbe  testator's  surviving  nieces  in  equal 
shares.  If  the  general  intention  of  a  testator 
can  be  collected  upon  the  whole  will,  particular 
terms  used  which  are  inconsistent  with  that  in- 
tention  may  be  rejected  as  introduced  by  the 
testator's  mistake  or  ignorance  of  the  force  of  the 
words  used  ,  aud  where  tbe  latter  part  of  a  will 
is  inconsistent  with  a  prior  part,  the  latter  part 
will  prevail : 

Sherrxtt  v.  BerJU-y,  2  My.  &  K.  149. 
[Williams,  L.J.  referred  to  Williams  on  Execu- 
tors,  9th  edit,  voL  2,  p.  VSi  ] 

Haldane,  K.G.,  Warrington,  K.C.,  and  Auslen- 
Carimell  for  Mrs.  Hanbury. — Reading  the  whole 
of  the  will,  it  sbow9  the  intention  of  the  testator 
was  to  put  his  wife  in  his  place,  and  to  give  her 
an  unfettered  discretion  as  to  what  she  would  do 
with  tbe  property,  but  at  tbe  same  time  he  ex- 
pressed a  wish  tbat  she  would  give  some  benefit 
to  bis  nieces.  It  is  an  absolute  devise  snd  bequest 
to  his  wife,  and  the  expressions  of  the  testator's 
confidence  are  not  intended  to  impose  any  trust 
on  her.  The  final  direction  in  default  of  any 
disposition  by  the  will  of  bis  wife  is  repugnant  to 
the  previous  absolute  gift,  and  therefore  must  be 
rejected  altogether : 

Holmt*  v.  Ood$o»,  S  D.  M.  ft  G.  152,  159. 

[Williams.  L  J.  referred  to  Irvine  v.  Sullivan, 
L.  Rep.  8  Eq.  673. 

L.  W.  Byrne  for  the  executors. 

Vernon  Smith  in  reply.  Cur  adv  vult 

Feb.  2.— Williams,  L.J. — I  will,  for  the  pur- 
poses of  my  judgment,  first  assume  that  the  words 
in  this  will  folio wingthe  words  "in  full  confidence  " 
do  not,  having  regard  to  recent  decisions,  consti- 
tute a  trust  in  favour  of  the  nieces.  Now.  it  that  is 
so,  the  main  question  which  we  have  to  decide  is 
whether  the  words  "  and  in  default  of  any  disposi- 
tion by  her  thereof  by  her  will  cr  testament,  I 
hereby  direct  that  all  my  estate  and  property 
acquired  by  her  under  this  my  will  shall  at  her 
death  be  equally  divided  among  the  surviving 
said  nieces  "  impose  a  condition  which  is  repug- 
nant to  the  previous  absolute  gift,  or  wL  elher  tnose 
words  should  be  construed  as  creating  an  execu- 
tory devise  or  gift  over  after  an  absolute  gift. 
Now,  in  the  first  place,  if  you  read  the  words 
from  "  I  give  and  bequeaih "  down  to  the 
word  "absolutely"  and  omit  tbe  words  from 
"in  full  confidence*'  down  to  but  exclusive  of 
the  words  "and  in  default  of  any  disposition 
by  her  thereof  by  her  will  and  testament,  I 
hereby  direct  that  all  my  estate  and  property 
acquired  by  her  under  this  my  will  shall  at  her 
death  be  equally  divided  among  the  surviving  said 
nieces,"  it  seems  to  me  impossible  to  construe 
those  words  as  creating  an  executory  devise  or 
gift  over,  or  otherwise  than  as  repugnant  to  tbe 
absolute  gift  and  devise  to  the  wile.  It  was 
argued  that  if  one  takes  into  consideration  the 
words  "  in  full  confidence  that  at  her  death  she 
will  devise  it  to  such  cne  or  more  of  my  nieces  as 
she  may  think  fit,"  this  justifies  us  in  reading 
the  words  "  in  default  of  any  disposition  by  her 
thereof  by  her  will  and  testament  "  as  if  the 
words  were  "  in  default  of  any  such  disposition," 
and  it  is  said,  if  one  does  this,  that  the  direc- 
tion "  in  default  of  such  disposition  "  really  con- 
stituted a  deviee  or  gift  over  in  favour  of  the 


nieces  who  shall  snrvive  tbe  widow.   In  the  first 
place,  the  words  ate  not  "any  such  disposition," 
and  in  my  opinion  it  cannot  be  said  tbat  there  is 
anything  in  the  will  which  renders  it  necessary  to 
interpolate  that  word  except  the  fact  that  the 
words  of  the  will,  read  as  they  stand,  contain  a 
direction  inconsistent  with  the  law  founded  on 
principles  of  public  policy,  which  says  that,  in  the 
event  of  an  owner  in  fee  dying  intestate,  tbe 
estate  shall  go  to  his  heir,  and  in  the  case  of 
personal  property  to  his  next  of  kin ;  or,  to  put  it 
shortly,  contains  a  direction  which  defeats  the 
course  of  devolution  which  the  law  provides  as  the 
incident  of  aa  absolute  interest.   My  observation 
is,  of  course,  quite  apart  from  tbe  question  whether 
the  words  of  this  will,  taken  as  a  whole,  create  a 
trust  binding  on  the  conscience  of  tbe  widow  t* 
owner  in  fee  of  the  realty  or  absolute  owner  of 
the  personalty.   The  caw  of  Holmet  v.  Godson 
{ubi  tup.),  and  in  particular  the  judgment  of 
Turner,  L.J ,  seems  to  me,  properly  applied,  to 
govern  this  case,  and  to  justify  thus  far  my  con- 
clusion.  Now,  is  there  a  trust  in  favour  of  the 
nieces  ?    The  law  appears  to  me  now  to  be  this, 
that  a  gift  followed  by  such  expressions  as  "in 
full  confidence "  will  not  by  mere  force  of  the 
words  create  a  trust;  you  must  take  the  will 
which  you  have  to  construe  and  see  what  it  means 
— see,  that  if.  what  was  the  intention  of  the  tes- 
tator as  expressed  in  his  will — and  answer  the 
question  aye  or  no  according  to  tbe  intention  of 
the  testator  as  expressed  by  his  will.   I  will  first 
deal  with  the  considerations  arising  on  the  will 
which  favour  the  trust,  and  then  with  the  words 
which  go  to  negative  it.    The  words  "  in  full 
confidence  that  she  will  make  such  use  of  it  as 
I  should  bare  made  myself "   favour  a  trust 
because  they  suggest  that  the  wife  is  not  to  dis- 
pose of  the  corpus,  but  to  keep  it  till  her 
death  ;  but  this  is  a  very  lame  mode  of  express- 
ing that  which  is  really  inconsistent  with  the 
ordinary  use  of  the  word  "absolutely,"  wbich 
prima  facie  in  a  will  means  unfettered  in  respect 
vt  any  condition  or  trust.   Next  we  have  the 
words  "  I  hereby  direct,"  which  are  certainly  con- 
si  stent  with  a  trust,  but,  it  may  be  observed,  are 
inconsistent  with  tbe  word  "  absolutely."  Lastly, 
there  is  the  bequest, "  I  give  to  Charles  Fisher  such 
sum,  not  exceeding  150/..  as  my  dear  wife  may 
decide  upon."   This  can  hardly  be  said  to  favour 
a  trust  otherwise  than  in  the  sense  that  it  gofls  to 
negative  the  absolute  property  of  the  widow,  but 
I  cannot  think  there  is  really  anything  in  this 
point,  especially  as  the  sentence,  taken  as  a  whole, 
u  evidence  of  the  wish  of  tbe  testator  tbat  his  wife's 
discretion  should  control  everything.   I  think  I 
ought  to  add  in  favour  of  the  trust  that  there 
does  not  seem  to  me  to  be  any  uncertainty  of 
fund  or  object.    On  the  other  band,  the  word 
"  absolutely  "  certainly  goes  to  negative  a  trust 
imperative  on  the  widow,  and  tbe  words  "  in  full 
confidence,"  in  immediate  collocation  with  the 
word  "  absolutely  "  go  to  emphasise  tbat  word 
almost  as  strongly  as  if  the  words  bad  been  "  in 
full  confidence  nevertheless  that  my  very  dear 
wife  will  use  the  property  as  I  should  have  done." 
I  cannot  easily  bring  myself  to  the  conclusion 
that  this  form  of  words  would  be  used  by  anyone 
who  at  the  same  time  intended  to  impose  any 
obligation  on  bis  wife.   Again,  the  words  "in 
default  of  any  disposition  by  her  thereof  by 
her  will  or  testament ''  seem  to  me  unnatural  if 
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a  trust        intended,  although  they  are  not  so 
absolutely  inconsistent  with  a  trust  as  they  would 
have  been  if  the  words  had  been  "  any  disposi- 
tion," omitting  "  by  her   will  or  testament." 
Then  the  testator  directs  that  "all  my  estate 
and  property  acquired  by  her  under  this  my 
will  shall  be  divided,"  Ac.,  which  looks  very  like 
an  attempt  by  the  testator  to  control  the  dis- 
position of  property  which  he  had  intended  she 
should  absolutely  acquire  under  his  will.  Again 
he  uses  in  the  claute  relating  to  the  personal 
relations  of  his  widow  with  his  mother  the  wordB 
•■  in  full  confidence  "  when  be  obviously  could  not 
have  intended  to  create  a  trust.  Then  there  is  the 
general  form  of  the  will,  which  seems  to  me  to 
exclude  any  intention  by  the  testator  to  bind  hiB 
wife  by  imperative  obligations.   In  the  case  of  the 
money  which  he  bequeathed  for  the  benefit  of  his 
sister,  where  he  did  intend  an  imperative  obliga- 
tion, he  carefully  excluded  that  money  from  the 
to  go  to  his  wife  absolutely.   On  the 
think  there  is  no  trust  and  no  executory 
devise  or  gift  over,  but  merely  a  forgetfulness  by 
a  testator,  who  intended  to  give  an  unfettered 
absolute  property,  of  the  rule  of  law  which  pre- 
vents him  when  he  has  made  such  a  gift  from 
controlling  the  subsequent  devolution  of  the  pro- 
perty thus  acquired  by  his  gift.   I  think  I  ought 
to  add  that  1  have  considered  that  part  of  the 
argument  iQ  which  it  was  contended  that,  accord- 
to  the  true  construction  of  this  will,  the  wife 
to  take  a  life  estate  with  a  special  power 
of  appointment  by  will,  and  I   do  not  think 
that  contention  can  be  supported.   The  result 
U  that  the  judgment  of  Kekewicb,  J.  will  be 
.iifiraied. 

Stirling,  L.J. — I  have  come  to  the  same  con- 
clusion, and  substantially  for  the  same  reasons ; 
but,  having  regard  to  the  difference  of  opinion 
which  unfortunately  exists  in  the  court,  I  think  it 
is  right  that  I  should  state  in  my  own  way  the 
reasoning  which  has  brought  me  to  take  the  view 
which  I  have  just  expressed.  Now,  we  have  here 
to  deal  with  a  will  which  is  the  workmanship,  as 
I  understand,  of  the  testator  himself,  or,  at  all 
events,  of  someone  who  is  not  skilled  in  the  law, 
and  certainly  it  is  expressed  in  such  a  way  as  to 
give  occasion  to  great  difficulty  in  ascertaining 
the  real  meaning  of  the  testator.  He  begins  with 
a  disposition  which  is  absolutely  clear  if  it  stood 
by  itself :  "  I  give,  bequeath,  and  devise  to  my 
very  dear  wife,  Ellen  Hanbury,  the  whole  of  my 
real  and  personal  estate  and  property  absolutely. ' 
but  later  on  there  are  strong  words  which  appear 
to  indicate  an  intention  on  the  part  of  the  testator 
that  in  certain  events  the  property  bo  given  to 
the  widow  absolutely  should  go  over  in  favour 
of  bis  surviving  nieces.  He  sajs  in  a  certain 
event,  which  I  shall  speak  of  in  a  moment,  "I 
hereby  direct  that  all  my  estate  and  property 
acquired  by  her  under  this  my  will  shall  at  her 
death  be  equally  divided  among  the  surviving  said 
nieces  ";  and  to  my  mind  the  real  question  which  we 
have  to  deal  with  is,  What  is  the  event  on  which 
that  gift  over  was  to  take  place '(  Now,  it  was 
admitted  by  counsel  for  the  appellants  that  if  the 
will  had  run  thus :  "  I  give,  bequeath,  and  devise 
to  my  very  dear  wife,  Ellen  Hanbury.  the  whole  of 
my  real  and  personal  estate  and  property  abso- 
lutely," and  if  that  had  been  followed  by  these 
words.  '•  and  in  default  of  any  disposition  by  her 
thereof  by  her  will  or  testament  I  hereby  direct," 


and  so  forth,  that  the  gift  in  default  of  any  dis- 
position by  the  wife  of  the  property  by  her  will 
or  testament  would  be  repugnant  and  void  in  law. 
1  think  that  this  admission  waB  well  founded,  and 
is  in  accordance  with  the  law  laid  down  in  Holmes 
v.  Godton  (ubi  »uj>.).   It  was  admitted,  on  the 
other  hand,  by  counsel  for  the  respondent  that 
if  the  will  had  run  thus  :  "  I  give,  bequeath,  and 
devise  to  my  very  dear  wife,  Ellen  Hanbury,  the 
the  whole  of  my  real  and  personal  estate  ana  pro- 
perty absolutely,  and,  if  any  one  or  more  of  my 
nieces  shall  survive  my  said  wife,  then  at  her 
death  to  such  one  or  more  of  them  aa  she 
shall  by  will  select,  or  in  default  of  such 
selection  to  all  my  said  surviving  nieces  in 
equal  shares,"  the  gift  over  in  favour  of  the 
surviving  nieceB  would  have  been  perfectly  good, 
and  would  have  taken  effect  by  way  of  executory 
devise  and  bequett  in  the  event  of  any  niece  sur- 
viving.  An  example  of  such  a  gift  is  to  be  found 
in  Crazier  v.  Crozier  (L.  Rep.  15  Eq.  282).  Now, 
the  argument  for  the  appellant*  consisted  sub- 
stantially in  an  endeavour  to  bring  the  case  under 
tbe  last  category  to  which  I  have  referred.  They 
are,  however,  met  with  this  great  difficulty,  that 
the  event  in  which  the  testator  has  in  terms 
said  that  tbe  property  acquired  by  his  wife  is  to 
go  over  is  not  the  event  of  any  of  the  nieces  sur- 
viving bis  widow,  but  that  of  his  widow  failing  to 
make  any  testamentary  disposition.    To  escape 
from  this  difficulty  it  was  said  that  the  will  must 
be  read  as  a  whole,  and  that  consideration  must 
be  given  to  the  clause  which  np  to  this  point  I 
have  not  taken  any  notice  of — mamely,  "  in  full 
confidence  that  she  will  make  such  use  of  it  as  I 
should  have  made  myself,  and  that  at  her  death 
Bhe  will  devise  it  to  such  one  or  more  of  my  nieces 
as  she  may  think  fit."   Unquestionably  the  whole 
will  must  be  read  together,  and  that  clause  must 
be  taken  into  consideration.  It  was  then  contended 
that,  this  being  done,  tbe  will  ought  to  be  read  aa 
if  the  word  "  such  *'  had  been  inserted  before  the 
word  "  disposition,"  so  that  tbe  gift  would  take 
effect  only  in  the  event  of  the  testator's  widow 
failing  to  dispose  of  his  property  by  will  in  favour 
of  one  or  more  of  the  surviving  nieces.    I  confess 
that  during  the  argument  I  was  much  impressed 
by  this  contention,  and,  if  I  thought  that  this 
really  expressed  the  intention  of  the  testator,  I 
should  have  been  very  willing  to  give  effect  to  it. 
But,  after  careful  consideration,  I  cannot  find 
enough  in  this  will  to  enable  me  so  to  hold.  The 
insertion  of  the  word  "  such  "  appears  to  me  to 
entirely  alter  the  complexion  of  the  will,  and  to 
afford  an  indication  that  the  testator's  intention 
was  that  the  widow  should  not  be  at  liberty  to 
make  a  testamentary  disposition  of  his  property 
except  in  favour  of  one  or  more  of  the  surviving 
nieces.   Beading  the  will  as  it  stands,  and  by  the 
light  of  the  views  taken  by  the  majority  of  the 
Court  of  Appeal  in  Be  Williams  (ubi  tup.)  as  to 
the  effect  to  be  given  to  such  expressions  as  "  in 
full  confidence,"  I  am  unable  to  find  that  the 


given  such  an  indication.  It  appears 
to  me  that  all  that  the  testator  intended  to  do 
was  to  provide  against  the  possible  intestacy 
on  the  part  of  the  widow,  and  that  he  has  in 
this  respect  committed  a  mistake  as  to  the  law, 
which  is  not  infrequently  found  in  the  testa- 
mentary disposition  of  persons  who  prepare  their 
own  wills.  I  think,  therefore,  that  the  appeal 
I  fails. 
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Gozbns-Hardy,  L.J.  —  This  case  affords  a 
striking  instance  of  the  difficulty  of  construing  a 
will  drawn  by  a  layman,  although  at  the  first 
glance  the  language  used  seems  clear  and  free  from 
ambiguity.  The  testator  was  a  man  of  large  pro- 
perty, real  and  personal.  He  left  a  widow,  but 
he  had  no  child.  Among  his  nearest  relations 
were  his  nieces.  It  is  apparent  that  he  was 
minded  to  benefit  his  wife,  in  whom  he  had  "  full 
confidence."  It  is  equally  apparent  that  he 
desired  that  such  of  his  nieces  as  should  survive 
his  wife  should,  directly  or  indirectly,  derive 
benefits  under  his  will.  Now,  it  is  contended  on 
the  part  of  the  widow  that  the  gift  to  her  is 
absolute  and  free  from  any  trust,  condition,  or 
gift  over,  and  that,  in  so  far  as  the  testator  has 
expressed  a  "  confidence  "  that  she  will  devise  her 
absolute  property  in  a  particular  way,  no  binding 
effect  can  be  attributed  to  it,  and  that  the  final 
direction  in  the  event  of  her  not  making  any 
disposition  thereof  by  will  is  repugnant  and  void  : 
(Holmes  v.  Godson,  ubi  sup.).  On  the  part  of  the 
nieces  it  is  contended  that  there  is  a  clear  gift  on 
the  widow's  death  in  favour  of  the  surviving 
nieces  equally,  subject  to  a  power  of  appointment 
by  will  given  to  the  widow  enabling  her  to  dis- 
tribute tbe  property  between  the  nieces  in  different 
proportions.  Upon  the  whole,  I  think  tbe  widow's 
contention  cannot  prevail.  I  do  not  doubt  that 
she  takes  more  than  a  life  interest.  Should  all 
tbe  nieces  predecease  her,  her  absolute  interest 
will  remain.  But  the  surviving  nieces,  if  any,  are 
sufficiently  indicated  as  the  persons  to  take  after 
her  death.  This  overriding  intention  can  be 
given  effect  to  without  unduly  straining  the 
language.  There  are  several  points  which  tend 
to  support  this  view.  In  the  first  place,  the 
testator  Beems  to  have  contemplated  that, 
although  bis  widow  would  "use"  the  property, 
it  would  remain  intact  at  her  death.  In  saying 
this,  I,  of  course,  do  not  refer  to  things  quw  usu 
consumuntur.  Use  and  enjoyment,  as  distinct 
from  disposition  of  tbe  capital,  is  what  tbe 
testator's  words  indicate.  This  alone  would 
not  suffice  to  cut  down  or  destroy  her  prima 
facie  title  as  absolute  owner,  but  it  cannot 
be  wholly  disregarded.  In  the  second  place,  the 
words  "  that  at  her  death  she  will  devise  it  to 
such  one  or  more  of  my  nieces  as  she  may  think 
fit"  do  not  necessarily  import  a  disposition  by 
her  of  her  own  property,  but  may  well  be  read  as 
an  appointment  by  her  of  his  property.  No 
technical  words  are  required  for  either  the  crea- 
tion or  the  exercise  of  a  power,  if  the  intention 
is  clear.  In  the  third  place,  the  words  "  in  default 
of  any  disposition  by  ber  thereof  by  her  will " 
seem  from  the  context  necessarily  to  require  the 
insertion  of  tbe  word  "such"  before  "disposi- 
tion." Indeed,  this  was  not  seriously  disputed 
by  counsel  for  the  respondents.  In  the  fourth 
place,  there  is  the  positive  direction  that,  in  the 
event  of  what  I  have  called  the  special  power  of 
appointment  not  being  exercised  by  tbe  wife,  all 
the  property  shall  be  equally  divided  among  tbe 
nieces.  You  are  not  left,  as  frequently  happens, 
to  imply  a  gift;  or  to  hold  that  the  wife  is 
bound  to  make  an  appointment.  This  express 
gift  is  the  most  distinguishing  feature  of  the  case. 
Lastly,  I  attach  some  slight  importance  to  the 
final  legacy  to  Charles  Fisher  of  "  such  sum,  not 
exceeding  150/.,  as  my  dear  wife  may  decide  upon." 
If  she  was  the  sole  and  absolute  owner  of  the 


whole  property,  why  this  limit  of  150/.  ?  If  the 
other  view  is  adopted,  there  is  an  intelligible 
reason  for  the  form  of  this  bequest.  Not  more- 
than  150/.  is  to  be  taken  away  from  tbe  capital 
to  which  the  nieces  may  become  entitled.  The 
result  is  that,  though  not  without  considerable 
doubt,  I  do  not  find  myself  able  to  agree  with 
the  judgment  of  Kekewich,  J.,  or  with  the  judg- 
ments of  Williams  and  Stirling,  L.JJ. 

Solicitors:  Walker  and  Martineau ;  Patersons, 
Snow,  Bloxam,  and  Kinder. 


Jan.  21,  22,  23,  25,  and  Feb.  8. 
(Before  Williams,  Stirling,  and  Cozens- 
Hardt,  L.JJ.) 
Be  Gei  pel's  Patent,  (a) 
appeal  from  the  chancery  division. 
Pa*«n<  action  —  Petition  for  revocation — Liberty 
to  apply  for  leave  to  amend  by  disclaimer — Con- 
ditions at  to  infringement  prior  to  order — Dis- 
cretion of  judge — Patents,  Designs,  and  Trade 
Marks  Act  1883  (46  <£•  47  Vict.  c.  57),  ts.  18, 
19,  20. 

Where  a  patent  is  ordered  to  be  revoked  unlets- 
within  a  certain  time  the  patentee  obtains  leave 
to  amend  by  disclaimer,  the  judge  has  a  dis- 
cretion as  to  the  terms  on  which  he  will  give 
the  patentee  the  opportunity  of  obtaining  the 
leave  to  amend,  and  snch  discretion  wiU  only  be 
reviewed  by  the  Court  of  Appeal  in  exceptional 
cases. 

Decision  of  Buckley,  J.  on  this  point  (89  L.  T. 

Bep.  127)  ojjinned. 
Petition  for  revocation  of  a  patent. 

The  patent  was  granted  in  1893  for  improve- 
ments in  steam  traps,  which  are  devices  for  the 
removal  from  steam  pipes  or  cylinders  of  water 
arising  from  the  condensation  of  the  steam. 

Buckley,  J.  came  to  tbe  conclusion  that  tho 
provisional  specification  claimed  as  the  essence  of 
the  invention  the  principle  of  differential  expan- 
sion ;  but  fig.  2  in  the  plan  annexed  to  the  com- 
plete specification  bad  been  proved  to  be  unwork- 
able and  useless ;  and  that  fig.  6  was  based  on  an 
entirely  different  principle,  that  of  controlled 
expansion,  and  was  therefore  bad  for  discon- 
fortuity.  He  accordingly  held  that  figB.  2  and  t> 
most  be  disclaimed,  but  that,  subject  to  such  dis- 
claimer, there  was  a  good  patent  for  an  invention 
founded  on  the  principle  of  differential  expansion. 
He  accordingly  made  an  order  for  revocation 
unless  the  patentee  should  within  a  certain  period 
obtain  leave  to  amend  the  specification  by  dis- 
claimer, but  on  the  terms  that,  if  tbe  specification 
was  amended,  no  injunction  should  be  asked  in 
any  action  brought  for  infringement  of  the 
patent  in  respect  of  any  articles  made  prior  to  the 
date  of  the  order,  unless  the  patentee  established 
"  to  the  satisfaction  of  the  court  that  his  original 
claim  was  framed  in  good  faith  and  with  reason- 
able skill  and  knowledge,"  as  provided  in  sect.  20 
of  the  Patents,  Designs,  and  Trade  Marks  Act 
1883. 

The  patentee  appealed  from  the  decision  so  far 
as  it  referred  to  fig.  ti,  and  there  was  a  cross- 
appeal  by  the  petitioner,  who  contended  that  the 
patentee  ought  to  be  absolutely  restrained  ' 
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suing  in  respect  of  any  article  made  prior  to  tbe 
order,  as  in  Deeley  v.  Perks  (75  L.  T.  Rep.  233 ; 
(1896)  A.  C. 

Tbe  cross-appeal  only  calls  for  a  report. 

T.  Terrell,  K.C.,  Attbury,  K.C.,  and  J.  H.  Gray 
for  the  petitioners. — Tbe  patentee,  as  a  condition 
-Of  being  allowed  to  disclaim  tbe  bad  parts  of  bis 
patent,  should  be  put  on  terms  not  to  sue  in 


respect  of  any  articles  wbatev 


er  maae 


prior  to 


tbe  order.  Tbe  proviso  in  the  words  of  sect.  20 
of  the  Act  of  1883  ought  to  be  omitted.  Under 
sect  V.*  of  the  Patents,  Designs,  and  Trade  Marks 
Act  1883  the  court  has  fall  power  to  impose  any 
terms: 

Deeley  v.  Per  Let,  75  L.  T.  Rep.  233  ;  t'13f»ti)  A.  C. 
496; 

Re  Pitt'*  Patent;  Ludington  Ci-jaretts  Machine 
Company  v.  Baron  Cigarette  Marhine  Compzny, 
82  L.  T.  Rep.  173 ;  (1900)  1  Ch.  508  ; 
Re  Allium  s  Patent,  17  Pit.  Off.  Rep.  513  : 
Woolfe  v.  Automatic  Picture  Gaiter;/  Limited,  87 
L.  T.  Rep.  539 ;  (1903)  1  Ch.  18. 
It  would  not  be  fair  or  just  that  articles  which 
were  manufactured  or  sold  in  reliance  on  the 
invalidity  of  a  patent  which  has  now  been 
declared  to  be  bad  and  revocable  should  be 
exposed  to  attack,  when  as  an  iu diligence  the 
patentee  has  been  allowed  to  amend  his  patent 
by  disclaimer.  The  goods  were  rightly  and 
legally  manufactured.  Sect.  20  restricts  tbe 
recovery  of  damages  where  disclaimer  is  allowed 
to  cases  of  use  of  the  inrention  after  tbe  dis- 
claimer "  unless  tbe  patentee  establishes  to  the 
satisfaction  of  the  court  that  his  original  claim 
■was  framed  in  good  faith  and  with  reasonable 
skill  and  knowledge,"  and  only  applies  to  cases  of 
amendment  under  sect.  18  on  the  application  of 
the  pat«nte«.  It  does  not  refer  to  a  case  where 
the  patent  is  revoked  on  a  hostile  petition.  Here 
the  claim  was  not  framed  with  reasonable  skill 
and  knowledge,  as  fig.  2  could  not  work. 
Buckley,  J.  has  based  his  judgment  on  wrong 
principles. 

Boutfield,  K.C.  and  A.  J.  Walter.— The  peti- 
tioners obtain  tbe  fullest  protection  under  the 
order  of  Buckley.  J.  They  have  all  the  rights 
given  to  tbem  by  sect.  20,  and,  in  order  to  obtain 
any  damages,  the  patentee  will  have  to  establish 
to  the  satisfaction  ol  the  court  that  his  original 
claim  was  framed  in  good  faith  and  with  reason- 
able skill  and  knowledge.  In  the  cases  referred 
to  there  were  exceptional  circumstances,  and  in 
all  of  them  the  Court  of  Appeal  or  the  House  of 
Lords  upbeld  the  discretion  of  the  judge.  The 
judge  who  hears  the  case  is  best  acquainted  with 
the  proper  order  to  make.  Where  there  are  no 
special  circumstances,  no  special  order  should  be 
made,  and  the  case  should  be  dealt  with  under 
tbe  provisions  of  sect.  20.  It  was  intended  by 
that  section  that  a  patentee  should  be  able  to 
obtain  damages  if  he  could  show  that  his  original 
claim  was  framed  in  good  faith  and  with  reason- 
able skill  and  knowledge. 

Attbury,  K.C.  in  reply. 

Williams,  L.J. — We  all  agree  that  the  judge 
has  a  discretion  in  tbe  matter,  not  merely  a 
limited  discretion  as  suggested.  The  judge  knows 
much  more  about  tbe  case  than  we  do,  and  he 
has  exercised  that  discretion,  and  I  do  not  think 
we  ought  to  review  it.  Under  those  circumstances, 
I  think  perhaps  the  best  way  will  be  to  abstain 


from  making  any  observation  upon  the  arguments 
which  were  put  forward  at  the  Bar,  whether  I 
agree  with  them  or  whether  I  do  not.  I  think 
this  appeal  ought  to  be  dismissed. 

Stirling,  L.J.— I  agree. 

Cozens-Hardy,  L.J.— I  agree.  It  is  not  for 
me  to  say  whether  I  should  have  exercised  the 
discretion  in  the  same  way  as  the  learned  judge, 
but,  he  having  exercised  it,  I  cannot  say  that  be 
has  gone  so  wrong  that  we  ought  to  review  it. 

[The  court  reserved  judgment  on  the  other 
point,  and  on  the  8th  Feb.  delivered  judgment, 
holding  that  fig.  6  was  based  on  the  principle  of 
differential  expansion,  and  there  was  no  discon- 
formity  between  the  provisional  and  complete 
specification,  and  reversing  the  decision  of 
Buckley,  J.  on  this  point] 

Solicitors:  Fravk  Evelyn  Jones,  agent  for 
IK.  T.  Hill,  Manchester ;  Faitafull  and  Owen. 


Tuesday,  Jan.  19. 

(Before  Lord  Alvbrstone,  C.J.,  Collins,  M.R., 
and  Romeb,  LJ.) 
Northampton  Corporation  v.  Ellen,  (a) 

APPEAL  FROM  THE  KING  S  BENCH  DIVISION. 

Water — Water  supply  by  corporation — Water  for 
domestic  use — "  Water  rate  ' — Right  of  corpora- 
tion to  charge  at  different  rates  —  "Rate" — 
Northampton  Corporation  Waterworks  Act  1884 
(47  &  48  Vict.  c.  ceviii.),  s.  30. 
A  municipal  corporation  acquired  the  undertaking 
of  a  waterworks  company  by  a  private  Act, 
which  authorised  the  corporation  "  to  charge 
for  the  supply  of  water  for  domestic  use  to  any 
dweUing-liouse  a  sum  not  exceeding  7\  per  cent, 
per  annum  on  the  net  rateable  value  of  such 
dwelling-house  as  ascertained  by  the  valuation 
list  in  force  at  the  commencement  of  the  quarter 
during  which  the  water  rate  becomes  payable." 
The  company  had  statutory  power  to  supply  any 
person  with  water  for  any  purpose  for  such 


remuneration  as  might  be  agreed  under  a 
special  agreement ;  and  the  corporation  succeeded 
to  that  power. 
The  corporation  charged  for  the  supply  of  water 
for  domestic  use  in  one  part  of  the  borough 
5  per  cent.,  and  in  another  part  7i  per  cent., 
upon  the  net  rateable  value  of  dwelling-houses. 
Hdd  (reversing  the  judgment  of  Bighorn,  J.),  that 
the  corporation  had  power  to  charge  at  different 
rates,  within  the  maximum,  for  the  supply  of 
water  for  domestic  use  to  dwelling-houses. 
A  provisional  order  prov  ided  that  the  general  district 
rates  to  be  levied  in  a  district  thereby  added  to  the 
borough  should  not  in  any  year  for  ten  years 
exceed  such  an  amount  in  the  pound  as,  when 
added  to  the  poor  rate  and  borough  rate  "  ami  any 
other  rate  made  by  the  corporation"  in  the 
same  year,  icould  make  a  total  rate  of  5s.  6d.  in 
the  pound. 

Held  {offtrming  the  decision  of  Bigham,  J.),  that 
the  water  rate  was  not  a  "rate"  within  the 
meaning  of  the  words  "  any  other  rate"  in  the 
provisional  order. 

Appeal  of  the  plaintiffs  from  the  judgment  of 
Bigham.  J.  upon  a  special  case  stated  in  the 
action  by  consent  of  tbe  parties. 

<  »)  Ileported  by  J.  H.  WILLIAMS,  E*q., 
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The  plaintiffs  brought  this  action  to  recover 
from  the  defendant  the  sum  of  12  4«.  9d.,  the 
amount  of  a  quarterly  instalment  of  a  water  rate 
for  water  supplied  for  domestic  use. 

The  plaintiffs  provided  the  defendant  with  a 
supply  of  water  for  domestic  use  at  his  dwelling- 
house  at  Kingsthorpe. 

Kingsthorpe  was  incorporated  with  the  borough 
of  Northampton  by  the  Northampton  (Extension) 
Order  1900.  Before  that  date  it  bad,  since  1861, 
formed  part  of  the  area  of  water  supply. 

The  sum  of  1L  4s.  9d.  was  made  up  of  a  sum  of 
II.  Os.  3d.,  a  quarter's  instalment  of  an  annual 
rate  of  7*  per  cent,  upon  the  rateable  value  of 
the  defendant's  house,  and  4s.  6d.  for  extra 
charges  for  a  bath  and  water-closets. 

The  defendant  disputed  only  the  sum  of 
If.  0..  3d. 

In  1884  the  plaintiffs,  under  the  powers  con- 
ferred on  them  by  sect.  19  of  the  Northampton 
Waterworks  Act  1882,  purchased  the  undertaking 
of  the  Northampton  Waterworks  Company,  which 
was  incorporated  by  the  Northampton  Water- 
works Act  1861. 

The  purchase  was  effected  by  the  Northampton 
Corporation  Waterworks  Act  1884  (47  Si  48  Vict, 
c.  ccviii),  which  provides : 

Seot.  10.  From  and  after  the  transfer  of  the  com- 
pany's undertaking  to  the  corporation  all  the  right*, 
powers,  authorities,  and  obligation  of  the  company  shall 
be  by  virtus  of  this  Aot  transferred  to,  vested  in,  and 
exercisable  by  and  imposed  npon  the  corporation,  and 
the  Aot  of  1861  and  tbe  Aot  of  18S2  shall  be  read  and 
have  effect  as  if  the  corporation  bad  been  therein  named 
instead  of  the  company. 

Seot.  25.  If  in  any  year  the  amount  standing  to  the 
credit  of  the  water  a  coo  oat  be  insufficient  for  tbe  pay- 
ment of  the  charges  thereon  and  the  execution  of  this 
Aot  in  relation  to  the  water  undertaking,  the  defi- 
ciency ■ball  be  made  np  oit  of  the  general  district 
rate.    .    .  . 

Scot  30.  Sect.  40  of  the  Aot  of  1861  [by  which  rates 
varying  with  different  rateable  valnei  were  authorised] 
is  hereby  repealed,  and  tbe  corporation  may  charge  for 
the  supply  of  water  for  domestic  me  to  any  dwelling- 
bouse  a  sum  not  exceeding  seven  and  a  balf  per  oentom 
per  annum  on  the  net  rateable  value  of  snoh  dwelling, 
bouse  as  ascertained  by  the  valuation  list  in  foroe  at  the 
commencement  of  the  quarter  during  which  the  water 
rate  becomes  payable,  or  if  there  be  no  inch  list  then 
on  the  net  rateable  value  of  each  dwelling- house  as  tbe 
same  is  assess  od  to  the  last  poor  rate. 

The  Northampton  Waterworks  Act  1861  (24 
Vict.  c.  xlvii.)  provides : 

Seot.  59.  The  company  may  from  time  to  time  supply 
any  person  with  water  for  any  purpose  for  which  such 
supply  may  be  required,  for  snch  remuneration  and  upon 
such  terms  and  condition*  as  shall  bo  agreed  npon 
between  the  company  and  tbe  person  desirous  of  having 
snoh  supply  of  water,  under  a  special  agreement. 

There  was  no  provision  in  any  of  the  Acts  which 
gave  any  specific-  directions  or  powers  a*  to  either 
equality  or  differentiation  of  water  rates. 

The  defendant  had,  until  the  24th  June  1901, 
always  paid  in  respect  of  his  house  a  water  rate 
of  7£  per  cent,  on  the  net  rateable  value. 

In  tbe  year  1900  that  part  of  Kingetborpe  in 
which  the  defendant's  house  was  situate  was  in- 
cluded within  the  boundaries  of  tbe  borough  of 
Northampton  by  the  Northampton  (Extension) 
Order  19U0,  which  was  confirmed  by  63  A  64  Vict, 
c.  clxxxiii. 


By  that  Extension  Order  (art.  36)  it  was  pro- 
vided that  the  general  district  rates  to  be  levied 
in  Kingsthorpe  should  not  in  any  one  year  for  a 
period  of  ten  years,  together  with  the  poor  rate, 
the  borough  rate,  and  any  other  rate  made  by  the 
corporation  in  tbe  same  year,  exceed  an  amount 
which  would  make  up  a  total  rate  of  5«.  Od.  in 
the  pound  on  the  rateable  value  of  any  heredita- 


From  the  commencment  of  the  order  the  rates 
(other  than  the  water  rates)  in  Kingsthorpe  always 
amounted  to  b$.  6d.  in  the  pound. 

From  tbe  commencement  of  the  order  until  the 
24th  June  1901  the  plaintiffs  always  demanded  a 
water  rate  of  7i  per  cent,  per  annum  from  the 
defendant  and  from  all  other  consumers  of  water 
for  domestic  use  both  in  the  old  borough  and  in 
the  added  districts. 

On  and  after  the  24th  June  1901  the  plaintiffs 
reduced  the  water  rate  from  7J  to  5  per  cent,  in 
the  case  of  the  domestic  comsumers  within  the 
old  borough,  but  retained  the  rate  of  71  per  cent, 
in  Kingsthorpe  and  other  added  districts. 

This  difference  in  the  water  rates  was  made  in 
pursuance  of  a  resolution  as  follows : 

To  reduce  the  oh<rge  of  7  J  per  cent,  upon  the  rateable 
value  to  5  per  cent.,  the  deficiency  to  be  met  out  of  the 
district  rate.  As  tbe  district  rate  for  this  pnrpote  will 
only  be  chargeable  within  tbe  old  borough,  it  is  obvious 
that  tbe  reduction  ought  to  apply  only  to  the  old  boroogh 
until  such  time  as  tbe  rates  on  the  newly  added  portion 
cease  to  be  differential.  It  ia  estimated  that  ibis  reduc- 
tion will  leave  a  sum  of  about  35001.  to  be  contributed 
out  of  the  district  rate  of  the  borough. 

The  plaintiffs  stated  that  they  deemed  it 
equitable  to  effect  the  reduction  because  a  large 
amount  of  property  in  the  borough,  which  was 
rateable  to  the  poor  and  district  rates  and  whieh 
benefited  by  the  piesence  of  an  adequate  public 
water  supply  for  tire  extinguishing  and  sanitapy 
purposes,  did  not  pay  any  thing  towards  the  cost  of 
the  water  undertaking,  because  the  owners  and 
occupiers  of  the  property  did  not  in  respect  of 
the  same  take  tbe  water  supply  of  the  plaintiffs. 

As  a  means  of  enforcing  contribution  from, 
snch  owners  and  occupiers  the  plaintiffs  adopted 
the  above  reduction,  bo  that  tbe  owners  and 
occupiers  within  the  old  borough  would  by  their 
contributions  to  the  district  rate  fund  have  to 
make  good  any  deficiency  created  by  the  reduc- 
tion of  the  water  rate. 

The  plaintiffs  contended  that  they  were  entitled 
not  to  reduce  the  water  rate  in  the  parts  newly 
added  to  the  borough  from  the  7$  per  cent,  now 
levied,  because,  the  ratepayers  in  tboee  parts  beinii 
privileged  from  an  increase  in  the  district  rate 
for  a  period  of  ten  years,  those  ratepayers  would 
bear  no  part  of  the  extra  burden  tnat  might  bo 
thrown  upon  the  district  rate  of  the  old  borough 
by  reason  of  any  deficiency  resulting  irom  such 
reduction. 

The  defendant  contended  that  the  water  rate 
was  a  "  rate  "  within  the  meaning  of  art.  36  of 
the  order,  and  that,  as  the  other  rates  payable  by 
him  amounted  to  the  maximum  of  5s.  6rf.  in  the 
pound,  the  plaintiffs  could  not  recover  any  sum 
from  him  in  respect  of  water  rate ;  and  that  tbe 
plaintiffs  were  not,  in  any  case,  entitled  to  demand 
of  him  a  higher  rate  tban  that  demanded  from 
domestic  consumers  in  the  old  borough,  but  were 
bound  to  place  all  domestic  consumers  in  the 
borough  on  an  equality. 
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Tbe  questions  for  the  opinion  of  the  court  were : 
<1)  Whether  tbe  plaintiffs  were  entitled  to 
■differentiate  the  water  rate;  (2)  whether  the 
plaintiffs  were  entitled  to  demand  a  water  rate  of 
the  defendant,  within  ten  years  of  the  commence- 
ment of  the  Extension  Order,  so  long  as  the  rates 
payable  by  tbe  defendant,  exclusive  of  water  rate, 
amounted  to  5*.  6d.  in  the  pound ;  (3t  whether  the 
plaintiffs  were  entitled  to  reduce  the  water  rate 
for  the  purpose  of  creating  a  deDciency  on  the 
before-mentioned  grounds. 

The  special  case  was  argued  before  Bigham,  J., 
who  held  that  the  plaintiff*  had  no  power  to 
differentiate  the  water  rate,  but  must  charge  tbe 
some  rate  over  the  whole  borough,  and  that  the 
water  rate  was  not  a  "  rate  "  within  the  meaning 
«f  art.  3»».  and  accordingly  gave  judgment  in 
favour  of  the  defendant :  (87  L.  T.  Rep.  335} 

The  plaintiffs  appealed. 

C.  A.  Ruuell,  K.C.  and  W.  Ryland  Adkin»  for 
the  appellants. — The  learned  judge  was  wrong  in 
holding  that  the  plaintiffs  were  bound  to  charge 
the  samj  water  rate  to  all  consumers  of  water 
for  domestic  purposes  throughout  the  borough. 
There  is  no  duty  imposed  by  any  of  the  statutes 
to  charge  equal  water  rates  to  all  domestic  con- 
mi  mere ;  there  are  no  equality  clauses  of  any  kind. 
In  the  absence  of   any  express  statutory  pro- 
vision  to  the  contrary,  an  authority,  having  power 
to  supply  water  ana  to  make  charges  up  to  a 
certain  maximum  limit,  may  waive  a  part  of  that 
maximum  charge  in  any  case  ;  it  may  in  some 
cases  make  tbe  maximum  charge,  and  in  other 
cases  make  a  less  charee.   There  must  either  be 
a  power  to  charge  a  different  rate  in  any  case  or 
mo  power  at  all  to  do  so,  and  it  would  be  going 
very  far  to  hold  that  there  is  no  power  to  charge 
a  higher  rate,  within  the  maximum,  in  parts  of 
the  district  in  which  for  some  reason  or  other  it 
may  be  much  more  expensive  to  provide  a  water 
supply.    This  charge  made  for  a  supply  of  water 
is  not  a  "  rate  "  at  all  within  the  proper  meaning 
of  that  term.   It  is  in  reality  a  charge  authorised 
to  be  made,  and  made,  by  the  undertakers  for 
the  supply  of  a  commodity  to  consumers,  and 
there  is  no  good  reason  why  different  charges 
«honld  not  be  made  to  different  consumers 
within  the  authorised  maximum.    In  sect.  3  of 
tbe  Waterworks  Clauses  Act  1847  (10  Jt  11  Vict, 
•c.  17)  it  is  provided  that  tbe  "  expression  '  water 
rate '  shall  include  any  rent,  reward,  or  payment 
to  be  made  to  the  undertakers  for  a  supply  of 
water."   That  shows  that  a  water  rate  is  not  really 
a  "  rate"  in  the  ordinary  sense,  but  is  merely  a 
payment  for  something  supplied.   By  sect.  51)  of 
tbe  Northampton  Waterworks  Act  1861  the  water 
company  were  authorised  "  to  supply  any  person 
with  water  for  any  purpose  for  which  Ruch  supply 
may  be  required  for  such  remuneration  and  upon 
such  terms  as  may  be  agreed  upon  " ;  and  by 
set  t.  10  of  tbe  Northampton  Corporation  Water, 
works  Act  1884  the  corporation  acquired  all  the 
powers  and  rights  of  the  water  company.  If, 
then,  the    corporation   may  supply  different 
persons  at  entirely  different  charges  by  agree- 
ment, there  can  be  no  reason  why  they  should 
not  charge  different  water  rates.   The  principle 
of  the  decision  in  Hungerford  Market  Company 
v.  City  Steamboat  Company  (3  E.  &  E.  305)  is 
applicable  to  this  case.   In  that  case  it  was  held 
that  a  company  empowered  by  statute  to  take 
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tolls  in  return  for  a  public  service  is  not  bound, 
apart  from  express  enactment,  to  charge  the 
same  tolls  to  all  persons  alike,  but  is  at  liberty 
to  remit  the  tolls,  or  any  part  of  them,  to  par- 
ticular persons  at  its  pleasure  and  discretion. 
By  the  private  Act  in  that  case  the  company  wan 
empowered  to  take  such  tolls,  within  the  prescribed 
maximum,  as  should  be  fixed  by  the  company ; 
and  the  court  held  that  there  was  no  obligation 
to  exact  uniform  tolls.  The  charge  for  water 
supplied  is  the  same  in  principle  as  the  toll 
charged  for  a  public  service,  and  there  can  be  no 
greater  obligation  to  make  uniform  charges  in  the 
one  case  than  in  the  other.  What  is  called  a 
water  rate  is  in  noway  like  a  poor  rate  or  similar 
rates  in  respect  of  which  all  persons  liable  have 
to  be  charged  at  an  equal  rate ;  it  is  not  a  rate- 
able division  of  a  whole  sum  among  different 
persons  liable,  but  is  simply  a  charge  made  to 
persons  who  take  a  supply  of  water.  [Roheb, 
L  J.  referred  to  sects.  47  and  80  of  the  Water- 
works Clauses  Act  1847.]  The  supply  of  water 
is  a  commercial  undertaking,  and  there  is,  there- 
fore, no  reason  why  the  undertakers  should  be 
bound  to  make  equal  charges  to  all  consumers  of 
water,  and  not  be  able  to  make  different  charges 
within  the  statutory  maximum. 

if.  Avory,  K.C,  Lampard,  and  B.  Campion  for 
the  respondent — Tbe  judgment  of  the  learned 
judge  upon  the  main  question  was  correct.  There 
may  be  very  different  considerations  applicable  in 
the  case  of  a  commercial  company  and  in  the  case 
of  a  public  authority  which  has  power  to  charge 
any  deficit  arising  on  its  undertaking  to  the  public 
funds  of  the  district.  Treating,  however,  this 
public  authority  as  being  for  this  purpose  in  the 
same  position  as  a  water  company,  there  is  an 
implied  enactment  that  the  supply  of  water  to 
consumers  for  domestic  purposes  is  to  be  given 
and  is  to  be  charged  for  at  an  equal  rate,  not 
exceediog  71  per  cent.,  to  all  such  consumers.  In 
sect.  36  of" the  Act  of  1884  the  words  "any 
dwelling-house "  mean  all  dwelling-houses,  and 
the  intention  of  that  section  is  that  the  same 
charge,  not  exceeding  7i  per  cent.,  is  to  be  made 
for  all  dwelling-houses.  The  contention  of  the 
corporation  must  go  as  far  as  saying  that  they 
have  power  to  charge  at  different  rates  in  respect 
of  identically  similar  houses  in  the  same  street, 
which  cannot  have  been  the  intention  of  these 
statutes.  It  has  never  yet  been  contended  that  a 
water  authority  has  power  to  charge  different 
rates  in  different  areas  except  where  by  special 
provisions  that  power  has  been  given.  This  is  by 
statute  declared  to  be  a  "  rate,  and  a  "  rate  "  is 
something  which  must  be  imposed  equally  upon 
all  persons  liable  to  piy,  as  in  the  case  of  poor 
rates,  district  rates,  and  other  similar  rates.  By 
sect  56  of  the  Public  Health  Act  1875  (33  &.  3H 
Vict.  c.  55)  it  is  provided  that  where  a  local 
authority  supply  water  to  any  premises,  they  may 
charge  in  respect  of  such  supply  "  a  water  rate  to 
be  assessed  on  the  net  annual  value  of  the  pre- 
mises." There  a  "water  rate"  must  imply 
that  the  local  authority  cannot  charge  different 
rates  for  every  house  at  their  discretion.  Assuming 
that  for  some  $ood  reason,  such  as  the  greater 
expense  of  providing  a  supply  of  water,  a  water 
authority  may  charge  a  higher  rate  in  some  dis- 
tricts than  in  others,  yet  it  cannot  be  said  that  in 
this  case  there  was  any  good  reason  at  all.  The 
corporation  cannot  have  power  to  deliberately 
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charge  in  the  old  part  of  the  borough  a  rate  belovr 
the  maximum  for  the  purpose  of  creating  a  de- 
ficiency in  the  water  fund  to  be  made  up  out  of 
the  general  district  fund.  The  imposition  of  a 
higher  water  rate  in  this  district  than  in  the  old 
part  of  the  borough  is  contrary  to  the  intention 
of  art.  36  of  the  Extension  Order.  It  is  a  breach 
of  the  provision  that  the  total  rates  in  this  dis- 
trict are  not  to  exceed  5*.  6d.  in  the  pound.  By 
creatine  a  deficiency  in  the  water  fund,  which  is 
to  be  a  Durden  upon  the  district  rate,  the  corpo- 
ration deprive  the  ratepayers  of  this  district  of 
the  chance  of  getting  their  district  rate  reduced. 

Rutwll,  K.C.  in  reply.— Sect  36  of  the  Act  of 
1884  was  enacted  by  reason  of  the  then  recent 
decision  in  Dobbi  v.  Grand  Junction  Waterworks 
Company  (49  L.  T.  Rep.  541 ;  9  App.  Cas.  49), 
and  was  not  intended  to  impose  any  obligation 
upon  the  corporation  to  make  equal  charges  in  all 
parts  of  their  district. 

Lord  Alvrrstone,  C.J.— There  is  no  doubt 
about  the  very  great  importance  of  the  point 
raised  in  this  case.  If  the  judgment  of  Bigham,  J. 
is  to  stand  upon  the  main  point,  I  understand  it 
to  be  a  simple  and  clear  judgment  that,  by  virtue 
of  the  provisions  of  sect.  36  of  the  local  Act  of 
1B84  and  any  other  statutory  provisions  applicable 
to  this  corporation,  there  is  no  power  to  differen- 
tiate between  different  persons  who  pay  for  a 
•supply  of  water.  That  is  a  decision  of  very 
great  importance.  The  point  is  one  which  from 
time  to  time  to  my  knowledge  has  been  suggested 
during  the  last  twenty  years,  but,  as  far  a?  I  know, 
never  lias  before  received  judicial  sanction,  at 
any  rate  in  the  way  that  Bigham,  J.  lias  decided. 
I  was  very  anxious  indeed  to  ascertain  whether  or 
not  there  were  any  other  reasons  given  in  that 
judgment  founded  upon  any  of  the  considera- 
tions that  have  been  urged  before  us  by  Mr. 
Avory,  because  of  course  there  is  a  great  deal  to 
be  said  prtwi  facie  for  equality  of  charges  in 
respect  of  the  supply  of  such  thingB  as  the  public 
supply  of  water,  in  the  same  way  as  in  the  case  of 
charges  authorised  in  a  number  of  provisions  in 
Acts  of  Parliament  relating  to  the  supply  of  other 
sorts  of  commodities.  But  I  have  come  to  a  very 
clear  conclusion  that  that  particular  defence 
raised  by  this  defendant  is  not  open  to  him,  and 
that,  so  far  as  the  questions  have  been  argued  in 
order  to  show  that  there  is  an  answer  to  this 
claim,  unless  the  judgment  of  Bigham,  J.  can 
stand,  that  there  should  be  equality  in  charge,  the 
other  defences  ought  not  to  be  raised  by  the 
defendant.  1  think  it  will  be  convenient  if  I 
briefly  state  what  I  understand  the  point  to  be,  and 
then  refer  shortly  to  the  arguments  which  have 
been  very  clearly  and  ably  urged  before  us.  The 
action  was  brought  to  recover  1Z.  4t.  9d.,  of  which 
11.  0».  3d.  was  made  up  by  one  quarter's  instal- 
ment of  an  annual  rate  at  7$  per  cent,  upon  the 
rateable  value  of  54/.  Now,  there  is  no  question 
raised  by  the  defendant  that  the  sum  claimed  is 
not  a  proper  calculation  upon  54Z.  at  7i  per  cent, 
and  is  within  the  maximum  power  which  is  given 
to  the  company  by  sect.  36.  On  the  contrary,  so 
far  does  the  defendant  press  the  point,  that  he 
says  not  only  that  he  must  pay  at  7 1  per  cent., 
but  that,  everybody  else  must  pay  at  7*  per 
cent.,  and  that,  if  the  corporation  do  not 
charge  everybody  else  at  7  h  per  cent.,  they 
cannot  recover  the  7$  per  cent,  against  him. 


I  do  not  think  he  went  so  far  as  to  say  that  they 
cannot  recover  anything  against  him,  because 
this  case,  I  presume,  has  been  argued  on  the  basis 
that  he  would  be  willing  topay  the  5  per  cent., 
but  not  the  7i  per  cent.  Under  these  circum- 
stances, Mr.  Avory  says,  first  of  all,  that  at  any 
rate  a  corporation  cannot,  if  they  are  simply- 
relying  upon  their  power  to  charge  under  such 
statutory  powers  as  these,  charge  anything  except 
an  equal  rate,  or  at  an  equal  rate  or  percentage, 
all  the  persons  who  have  not  made  an  agreement 
with  them  ;  and,  further,  he  raises  this  point, 
that,  by  virtue  of  the  provisional  order  which 
added  "Kingsthorpe  to  Northampton,  the  total 
rates  in  Kingsthorpe  were  for  a  period  of  ton 
years  not  to  exceed  5«.  Gd.  in  the  pound.  Now, 
Mr.  Avory  has  said  that  the  effect  of  only 
charging  5  per  cent,  in  the  old  borough  of  North- 
ampton would  be  that  there  will  be  a  larger 
charge  come  upon  the  general  district  rate  of  the 
borough  of  Northampton  in  respect  of  the  water 
undertaking  than  there  would  have  been  if  an 
equal  rate  of  7A  per  cent,  all  round  had  been 
charged  upon  all  the  consumers  in  Northampton, 
and  therefore,  that  being  so,  the  effect  will  be 
that,  there  being  a  larger  charge  upon  the- 
general  district  rate,  there  is  a  greater  proba- 
bility of  the  5*.  6d.  being  maintained,  or  at  any 
rate  that  the  inhabitants  of  Kingsthorpe  do  not 
get  the  opportunity,  or  prospect,  or  chance  of  the 
rates  going  below  the  5*.  6d.  For  reasons  which 
seem  to  me  to  be  important,  I  propose  to  take 
that  part  of  the  case  first,  because  it  is  not  the 
most  important  point  in  the  case,  and  it  is  not 
really  the  ground  upon  which  Bigham.  J.  hat* 

{>roceeded.  I  am  at  present  wholly  unable  to  see 
iow  that  question  can  possibly  be  raised  in  thin- 
action.  1  have  already  pointed  out  that  the 
defendant  does  not  deny  that  the  charge  made 
upon  him  is  prima  facie  a  lawful  charge ;  but  ho 
says  that  the  corporation  have  no  right  to  reduce 
the  rates  upon  the  people  who  live  in  the  old 
borough  of  Northampton,  and  he  suggests  that 
the  reasons  stated  in  the  case  as  the  justification 

S'ven  by  the  plaintiffs  for  the  course  of  action 
ey  have  adopted  in  reducing  the  water  rate 
in  the  old  borough  of  Northampton  to  5  per 
cent,  are  not  good  grounds,  and  that  they  ought 
to  have  acted  differently.  All  I  can  say  is  thiB,  that 
it  seems  to  me  that,  in  such  a  proceeding  as  this, 
the  defendant,  unless  he  can  make  good  the  main 
proposition  which  Bigham,  J.  has  decided  in  bi» 
favour,  is  not  entitled,  in  answer  to  a  claim  for  a 
specific  sum  of  money  otherwise  lawful,  to  put 
himself  in  the  position  of  a  ratepayer  who  is 
alleging  that  the  conduct  of  the  corporation  ia 
ultra  viret  and  not  in  accordance  with  the  Act. 
I  do  not  want  to  say  more  about  this  point  except 
this,  that  1  see  a  very  great  deal  of  difficulty  in 
any  single  individual  raising  it.  It  may  be  that 
a  ratepayer  who  is  liable  to  the  district  rate  may 
have  the  right  to  bring  the  corporation  before 
some  competent  court,  either  with  the  assistance 
of  the  Attorney- General  or  in  some  other  form  of 
proceedings ;  it  may  be  that  there  are  proceedings 
contemplated  by  the  Municipal  Corporations  Acts, 
which  have  sometimes  been  made  available  for 
the  purpose  of  raising  such  a  question  as  this,  in 
which  proceedings  it  may  be  that  the  right  of  the 
corporation  to  reduce  the  rates  of  the  waterworks 
undertaking,  in  order  that  the  consequences  may 
follow  which  they  seem  to  wish— that  is,  that 
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there  may  be  a  greater  equalisation  of  the  pay- 
ment of  the  total  burthen — may  be  questioned.  I 
am,  however,  clearly  of  opinion  that,  apart  from 
the  ground  upon  which  Bigham,  J.  proceeded,  the 
question  cannot  be  raised  in  this  action  in  order 
to  cut  down  the  right  of  the  corporation  to  make 
the  charge  in  this  case  which  they  have  now  made. 
Now,  that  brings  me  back  to  what  is  the  real  and 
very  important  point  in  this  case,  whether  the 
<-ompany  and  then  the  corporation  could  or  could 
not  differentiate  between  the  charges  for  water, 
so  that  it  may  be  contended  that  if,  in  the  ab- 
sence of  agreement,  they  are  suing  a  man  for  a 
water  rate,  the  fact  that  they  have  in  some  cir- 
cumstances charged  lees  to  other  people  makes 
the  whole  charge  bad.  The  absence  of  any 
equality  clause  in  the  Waterworks  Clauses  Act 
1 8-4-7  has  been  the  subject  of  comment  on  many 
occasions.  I  think  that  the  case  of  Hungerford 
Market  Company  v.  City  Steamboat  Company 
i  '.i  E.  &  £.  365)  is  a  very  important  authority  for 
the  view  that  it  is  necessary  to  find,  either  by 
Act  of  Parliament  or  at  common  law,  some 
obligations  upon  the  company  to  have  uniform 
dealings  with  all  the  persons  with  whom  they 
deal.  It  does  not  go  further  than  that, 
because,  as  has  been  suggested  more  than  once, 
one  may  find  such  an  obligation  implied  in  the 
way  in  which  the  statute  had  been  framed, 
from  the  nature  of  the  charge  which  is  being 
imposed.  With  regard  to  the  position  of  the 
former  company,  I  do  not  wish  to  deal  summarily 
with  a  point  which  is  a  very  serious  point.  There 
are  a  number  of  sections  in  the  Act  of  1861 
enabling  the  company  to  make  contracts  of  all 
kinds  with  respect  to  all  the  purposes  for  which 
they  supply  water,  and  it  is  sufficient  for  my  pur- 
pose to  say  that  sect.  59  provides  that  "the 
company  may  from  time  to  time  supply  any 
person  with  water  for  any  purpose  for  which  such 
supply  may  bo  required,  for  such  remuneration  and 
npon  such  terms  and  conditions  as  shall  be 
agreed  upon  between  the  company  and  the  person 
desirous  of  having  such  supply  of  water,  under 
a  special  agreement."  That  gives  absolute  power 
to  the  company  to  make  special  bargains.  It 
seetns  to  me  that,  if  a  person  is  minded  to  make  a 
bargain  with  the  company,  and  a  bargain  is  made, 
the  result  and  effect  of  which  may  be  that  he 
pays  less  for  his  water,  even  for  domestic  pur- 
poses, than  a  person  who  does  not  choose  to  make 
a  bargain,  then,  unless  Mr.  Avory  is  in  a  position 
to  say  that,  because  a  bargain  is  made  with  a 
person  by  which  be  will  get  his  water  cheaper 
than  another  person,  therefore  the  rate  upon  that 
other  is  bad,  the  fact  that  the  company  may 
make  these  agreements  destroys  to  a  large  extent 
the  foundation  upon  which  Mr.  Avory's  argu- 
ment rests.  Then,  in  1884,  this  waterworks 
undertaking  was  transferred  to  the  Northampton 
Corporation.  The  transfer  of  waterworks  under- 
takings to  corporations  is  no  new  thing,  nor  is  it 
any  necessary  part  of  the  ordinary  duties  of  a 
corporation.  The  corporation  have  had  these 
waterworks  transferred  to  them  for  a  public 
benefit.  In  many  cases,  I  will  not  say  invariably, 
}<ecause  I  do  not  pretend  to  know,  they  are  put 
under  exactly  the  same  obligations  as  this  cor- 
poration were  put.  Under  sects.  24  and  25  the 
corporation  have  still  got  to  keep  separate  water- 
works accounts.  The  waterworks  undertaking  is 
quite  separate  in  their  hands,  subject  to  this,  that 


there  is  the  security  of  the  district  and  the 
boiough  rates  behind  for  any  deficiency  which 
may  arise  in  the  course  of  carrying  on  the  under- 
taking.  I  need  not  refer  to  the  provisions  as  to 
working  expenses,  payment  of  rentoharges,  pay- 
ment of  interest  on  mortgage  debt,  payment  of 
interest  on  debentures,  and  providing  a  sinking 
fund.   It  becomes  the  corporation  waterworks  an 
distinguished  from  the  company's  waterworks. 
Now,  has  the  power  of  making  agreements  been 
taken  away  from  them 't   It  seems  to  me  that 
sect.  10  of  the  Act  of  1884  shows  that  all  the 
powers  of  the  waterworks  company  are  trans- 
ferred; that  the  powers  are  to  be  such  as  if 
the  corporation  had  been  named  in  the  general 
provisions  which  carry  over  to  the  corporation 
the  powers  and  obligations  of  the  water  com- 
pany, putting  them  in  exaotly  ihe  same  position 
as  the  company  was  in,  so  far  as  their  right 
of  dealing  with  customers  is  concerned.   Now,  it 
has  been  said  that  sect.  36'  of  the  Act  of  1884  has 
repealed  sect.  49  of  the  Act  of  1861,  and  has 
imported  an  obligation  to  charge  everybody  alike, 
and  that  if  they  do  not  charge  everybody  alike  a 
charge  made  is  bad.    I  am  unable  to  take  that 
view.   I  think  the  only  effect  of  sect.  36  was  to 
alter  the  standards  of  payment  established  by 
sect.  49  of  the  older  Act.    It  is  quite  possible,  as 
Mr.  Russell  said,  that  one  reason  was  to  fix  the 
rateable  value  as  distinguished  from  the  gross 
annual  value,  a  question  which  gave  rise  to  so 
much  litigation  in  Dobbt  v.   Grand  Junction 
Waterworks  Company  (49  L.  T.  Rep.  541 ;  9  App. 
Cas.  49) ;  but,  be  that  as  it  may,  it  is  quite  impos- 
sible, in  my  opinion,  to  say  that  by  implication 
sect.  36  of  the  Act  of  1884  overrides  the  powers 
which  the  corporation  have,  by  virtue  or  being 
successors  to  the  company,  to  make  agreements 
with  the  various  parties.    That  being  so,  what  is 
the  real  position  of  this  defendant  r*   This  defen- 
dant admits  that  he  would  owe  11.  Ot.  3d.  at  the 
rate  of  7£  per  cent,  under  sect.  36,  but  Bays  that, 
although  that  might  be  so,  the  defendants  have, 
under  some  procedure  which  he  attacks  and  which 
he  objects  to,  made  an  arrangement,  either  public 
or  private,  with  the  ratepayers  or  water  consumers 
of  the  borough  that  they  shall  only  pay  at  the 
rate  of  5  per  cent.  _  In  my  opinion  that  is  no 
defence  to  the  claim,  and,  unless  it  can  be 
said  that  an  unequal  charge  makes  the  charge 
within  tho  maximum  bad,  thore  is  no  defence  to 
this  action.   I  will  say  a  word  or  two  upon  another 
point.   It  is,  in  my  opinion,  not  correct  to  speak 
of  this  corporation  as  rating  for  water.  There 
arc  a  great  many  cases  under  which  corporations 
may  rate  for  water.   There  are  purposes  for  which 
they  may  include  tho  cost  of  water,  under  certain 
circumstances,  in  the  borough  rates,  and  they  are 
entitled  to  treat  those  charges  as  rates.   But  in 
this  case  the  corporation  are  not  rating  for  water 
in  the  ordinary  sense  or  proper  sense  of  the  term  ; 
they  are  charging  for  water  at  a  charge  which  is 
fixed  by  reference  to  the  rateable  value  and 
by  a  percentage  thereon,  and  in  my  opinion  the 
suggestion    that   the  power   to    make  these 
charges   according  to  the   particular  circum- 
stances   of  the  particular  case  is  cut  down 
by  sect.  36  is  without  foundation.    A  number 
of  other  points  were   raised   by   Mr.  Avory, 
as,  for  instance,  the  operation  of  sect.  80  of  the 
Waterworks  Clauses  Act  1847,  but  I  think  a  little 
of  that  section  shows  that  that 
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applies  to  cases  where  the  water  company  received 
money  by  rates  or  by  charges.  That  section  is  a 
section  which  provided  for  a  reduction  or  rebate 
all  round  under  certain  circumstances.  I  am 
therefore  of  opinion  that  the  only  ground  upon 
which  Bigham,  J.  decided  against  the  corporation 
— namely,  that  there  was  no  right  to  differentiate, 
or,  in  other  words,  that  an  equality  clause  must  be 
held  to  be  implied — was  wrong,  and  the  judgment 
must  be  reversed.  I  should  like  to  add  that  I 
entirely  agree  with  Bigham,  J.  in  his  finding  that 
art.  'M  of  the  Extension  Order,  of  which  the  words 
are  "  other  rate*  made  by  the  corporation,"  does 
not  include  water  rates  for  the  reasons  which  I 
have  already  indicated ;  and,  on  the  face  of  that 
clause,  it  is  quite  clear  that  the  rates  there  referred 
to  are  rates  other  than  water  rates.  I  do  not 
think  that  the  scheme  could  possibly  be  worked 
if  it  was  supposed  that  a  rate  for  the  supply  of 
water,  which  depends  to  a  certain  extent  upon  the 
individual,  was  included  in  such  rates  as  are  there 
referred  to,  which  are  clearly  general  rates  levied 
quite  independently  of  the  supply  of  a  commodity 
to  a  particular  consumer.  Therefore,  notwith- 
standing the  importance  of  this  case  and  the 
respect  I  attach  to  the  opinion  of  Bigham,  J.,  I 
think  that  this  appeal  mast  be  allowed,  and  that 
the  plaintiffs  are  entitled  to  recover  the  amount 
they  claim. 

Collins,  M  R. — I  am  of  the  same  opinion,  and, 
as  we  are  differing  from  the  learned  judge  below, 
1  will  give  my  leusons.  The  question  is  whether 
the  corporation  are  entitled  to  differentiate  their 
water  rates — that  is  to  say,  whether  they  ara 
entitled  to  charge  persons  in  one  district  at  one 
rate  and  persons  in  another  district  at  another 
rate.  The  respondent  in  this  case  successfully 
resisted  a  claim  for  a  rate  against  him  at  the  rate 
of  7§  per  cent.,  and  resisted  it  successfully  on  the 
ground  that  other  persons  in  other  parts  of  the 
borough  were  only  charged  at  the  rate  of  5  per 
cent.  Bigham,  J.  upheld  that  view.  We  have  to 
see  whether  the  statute  (the  amount  is  claimed 
under  statutory  authority)  has  or  has  not  imposed 
any  limitation  upon  the  authority  of  the  corpora- 
tion in  imposing  this  charge,  any  limitation  other 
than  that  defining  a  maximum ;  in  other  words,  Is 
there  any  provision  in  the  Act  itself  that  the 
charge  must  be  made  to  all  persons  equally? 
We  nave  to  begin  the  discussion  by  admitting 
that  there  is  no  such  limitation  clearly  expressed 
on  the  face  of  the  Act.  If  it  is  to  be  collected  at 
all,  it  is  to  be  collected  from  the  word*  of  sect.  36 
of  the  Act  of  1884,  and  those  words,  when  one 
examines  them,  seem  to  me  not  to  carry  the 
defendant  to  the  full  length  that  it  is  necessary 
that  he  should  show  that  they  do  carry  him  in 
order  to  succeed  in  this  action.  Seot.  36  repealed 
the  section  of  the  earlier  Act  which  provided  a 
number  of  different  standards  by  which  houses  of 
different  value  should  be  assessed  to  this  charge. 
Then  it  enacted :  "  The  corporation  may  thence- 
forward charge  for  the  supply  of  water  for 
domestic  use  to  any  dwelling-house  a  sum  not 
exceeding  7$  per  cent,  per  annum  on  the  net 
rateable  value  of  snch  dwelling-house  as  ascer- 
tained by  the  valuation  list  in  force  at  the  com- 
mencement of  the  quarter  during  which  the  water 
rate  becomes  payable."  The  Act  uses  the  words 
"  water  rate  "  there,  but  does  not,  by  any  other 
expression,  indicate  any  intention  that  the  rate 
or  the  charge  shall  be  equal  upon  every  house  in 
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proportion  to  its  value  in  the  borough.  It  does 
not  say  so.  Mr.  Avory  contends  that  "  any 
dwelling-house"  must  be  read  as  though  it  were 
"  all  dwelling-houses."  That  is  a  gloss  which  I 
do  not  think  he  can  support.  The  section  can  be 
read  perfectly  easily  without  substituting  "all" 
for  "any";  but,  even  if  we  did  substitute  "  all," 
I  do  not  think  that  we  could  get  any  further  hi 
the  diacussion,  because  all  that  is  there  imposed 
is  a  limit  of  "4  per  cent,  as  the  maximum  sum  that 
can  be  charged  by  the  corporation.  Why  are  we 
to  impart  into  that  that  it  is  to  be  an  equal  sum 
levied  upon  every  person  ?  The  only  word  in  the 
section  that  gives  countenance  to  that  suggestion, 
or  upon  which  the  argument  can  be  founded,  is 
that  that  which  is  to  be  charged  is  called  a  "  water 
rate  " ;  but  how  do  we  get  from  that  an  implica- 
tion that  that  must  be  an  equal  charge  P  It  seems 
to  me  that,  as  to  the  basis  upon  which  that  con- 
clusion was  founded  with  regard  to  the  poor  rate, 
whioh  is  really  the  foundation  of  this  contention, 
the  basis  is  quite  different  in  the  case  of  the  poor 
rate  from  that  in  the  case  of  such  a  charge  as  the 
water  rate.  No  doubt  in  the  original  enactment 
under  which  what  is  called  the  poor  rate  was 
established  there  is  no  express  provision  that  there 
is  to  be  absolute  equality.  The  very  nature  of 
the  charge  itself,  and  the  reasons  why  it  was 
imposed,  and  the  persons  upon  whom  it  was 
imposed,  and  the  conditions  attaching  to  it, 
all  essentially  involve  equality,  because  it  is 
an  imposition  upon  citizens  of  a  duty  to 
the  community  in  proportion  to  their  means, 
and  from  that  duty  imposed  necessarily  arises 
the  implication  of  equality — equality  in  bearing 
burthens  in  proportion  to  their  means.  What  is 
the  analogy  between  that  and  the  duty  of  a 
person  who  buys  a  marketable  commodity  ?  The 
corporation  here  takes  the  right  to  sell,  and  the 
citizens  take  the  right  to  buy.  a  marketable 
commodity,  and  there  is  no  analogy  between  that 
position  in  taking  from  the  corporation  the  water 
and  that  of  a  citizen  who  is  bound  according  to 
his  means  to  perform  a  public  duty.  One  can 
well  see  the  force  of  the  obligation  there  of 
equality ;  but  there  is  no  such  analogy  in  the 
case  of  a  person  merely  having  a  demand  in  hie 
household  for  a  certain  commodity  which  he  has 
the  right  to  go  and  demand  from  the  persons 
who  supply  it.  When  we  consider  that  this  com- 
modity is  necessarily  supplied  at  different  costs 
to  different  persons  in  different  places,  there  is  no 
foundation  for,  and  no  presumption  of,  equality ; 
on  the  contrary,  in  equity  there  would  be  a  pre- 
sumption of  inequality,  because  persons  who 
demand  the  water,  and  are  given  a  right  to 
demand  it,  are  necessarily  in  places  where  it  may 
be  much  more  expensive  in  one  instance  to  supply 
it  than  it  may  bs  in  another.  Therefore  we  do 
not  start  prima  facie  with  any  presumption  that 
there  ought  to  be  equality  of  opportunity  and 
equality  of  obligation.  We  clearly  have  to  deal 
with  this  on  first  principles,  because  the  sole 
foundation  for  the  argument  for  the  respondent 
is  the  implication  to  be  drawn  from  the  fact  that 
the  word  "  rate  "  is  used  in  the  section,  nnd  that 
there  is  a  percentage  upon  value  imposed.  Now, 
it  seems  to  me  that  that  is  where  the  case  stands 
upon  principle  ;  but  I  think  there  is  some  autho- 
rity upon  the  matter  also.  I  think  the  case  that 
was  cited — Hungerford  Market  Company  v.  City 
Steamboat  Company  (ubi  tup.),  which  was  the  case 
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of  a  toll — is  an  instance  of  the  application  of  the 
true  principles  I  have  been  attempting;  to  set 
forth..  There  the  thing  to  be  done  was  the  giving 
of  permission  to  pass  over  certain  property  of  the 
charging  authority,  and  it  was  held  there  that 
there  was  no  obligation  of  equality ;  or,  in  otber 
words,  that  they  were  entitled  to  charge  tolls  at 
different  rates  to  different  persons  for  what  was 
apparently  and  practically  the  same  privilege 
or  the  same  opportunity.  Why  did  the  court 
come  to  that  conclusion  ?  Because  there  were  no 
words  imposing  the  obligation  of  equality  in  the 
statute  which  entitled  the  charging  authority  to 
demand  these  tolls,  there  was  no  statutory  pro- 
vision, and  there  was  no  necessary  implication  of 
equality  from  the  relations  of  the  parties.  It 
seems  to  me  here  that  if  we  examine  the  words 
which  impose,  or  give  the  right  to  impose,  the 
charge,  we  fiod  no  higher  implication  from  the 
word  "  rate  "  used  here  in  the  sense  in  which  it 
is  used,  and  in  the  connection  in  which  it  is  used, 
than  we  can  find  from  the  word  "toll"  in  the 
other  case.  Both  words  really  might  be  inter- 
changed  so  far  as  any  implication  of  equality  is  to 
be  derived  from  the  use  of  either  one  or  the  other 
in  the  collocation  in  which  it  is  used.  It  is  simply  a 
return  made  for  some  privilege  used,  or  some 
article  supplied.  It  is  not  in  any  sense  based 
upon  equality  of  duty  or  equality  of  obligation, 
which  is  really  the  basis  upon  which,  in  the 
case  of  poor  rate,  the  inference  of  equality 
his  been  drawn.  For  these  reasons,  in  addition 
to  those  given  by  the  Lord  Chief  Justice,  I 
am  of  opinion  that  we  most  differ  from  the  de- 
cision of  Bigham,  J.,  and  that  this  appeal  must  be 
allowed. 

Rom eb.  L.  J.-rl  hare  com  5  to  the  same  conclu. 
lion,  and  I  need  add  but  little  after  the  judgments 
which  have  been  already  delivered.  Certainly,  my 
first  impression  when  the  case  was  opened  was 
rather  in  favour  of  the  view  adopted  by  the  learned 
judge  in  the  court  below ;  but,  after  the  case  has 
been  fully  argued  and  the  various  Acts  bearing 
upon  the  question  before  us  have  been  examined 
carefully,  I  have  come  to  the  conclusion  that  there 
is  nothing  in  those  Acts  sufficiently  strong  to 
justify  this  court  in  holding  that  all  dwelling- 
houses  in  Northampton  borough  must  be  charged 
with  the  same  rate.  In  the  first  place,  let  me 
consider  the  Waterworks  Clauses  Act  of  1847, 
which  was  incorporated  with  the  special  Act  of 
1861.  Was  there  anything  in  that  Act  which 
would  vender  it  clear  that,  whenever  dwelling- 
houses  have  to  pay  for  their  water  what  is  called 
a  '*  rate,"  that  rate  most  be  the  same  percentage 
upon  the  value  in  respect  of  all  those  dwelling- 
houses  P  Well,  I  certainly  cannot  find  anything 
in  the  Act  of  1817  sufficient  to  lead  to  that  con- 
clusion, and,  as  has  already  been  pointed  out  by 
my  Lords,  there  is  no  principle  here  which  would 
primti  facie  make  it  fair  that  all  dwelling-houses 
should  pay  the  same  percentage  upon  their  rate- 
able value  or  upon  their  value.  As  has  been 
inted  out,  taking  one  simple  illustration  of  two 
uses  of  the  same  value,  to  supply  one  with 
*ater  might  cost  very  much  more  than  to  supply 
the  other ;  the  two  houses  although  of  the  same 
Talue  might  not  for  the  purposes  of  the  consump- 
tion of  water  be  at  all  of  the  same  character ;  and 
other  illustrations  might  be  supplied.  Then,  there 
being  no  principle  as  I  have  said,  I  cannot  find 
any  special  provisions  in  the  Act  of  IS  17  which 


[Ct.  op  App. 


would  support  the  contention  of  the  respondent 
in  this  case.   I  think,  in  the  first  place,  that 
under  the  Act  of  1847  the  definition  of  water  rate 
is  significant,  contained  as  it  is  in  sect.  3  of  the 
Act.   I  need  not  repeat  the  definition.  Although, 
as  to  some  of  the  sections  in  that  Act,  it  is  true 
that  it  is  somewhat  difficult  to  see  the  exact 
meaning  or  effect  of  certain  provisions  as  to  owners 
or  occupiers  of  dwelling-houses  who  want  water 
laid  on  to  their  premises  paying  or  tendering  a 
water  rate  in  advance  unless  it   means  the 
maximum  where  no  fixed  rate  is  imposed  by  the 
special  Act,  yet,  notwithstanding  those  difficulties, 
I  think  a  meaning  can  be  given  to  all  those 
sections  without  allowing  the  argumont  of  the 
respondent  in  this  case;  and  certainly  there  is 
nothing  in  the  difficulties  created  by  those  sections 
which  would,  I  think,  in  themselves  justify  this 
court  in  upholding  in  this  case  the  contention 
of  the  respondent.   That  being  so,  passing  from 
the  Act  of  1847,  the  next  Act  about  which  I  have 
to  say  a  word  or  two  is  the  Act  of  1861.   Now,  it 
is  clear  that  under  that  Act  there  is  nothing, 
having  regard  to  its  wording,  which  would  have 
prevented  the    company  by  agreement  from 
charging  any   dwelling-house  less  than  what 
it  was  charging  other  dwelling-house  owners 
generally,  according   to  what  may  be  called 
a  general  rate  or  charge.   Sect.  50  of  the  Act 
of  1861  is  not  immaterial  in  that  context ;  it  pro- 
vides that  "  the  company  may  from  time  to  time 
supply  any  person  with  water  for  any  purpose  for 
which  such  supply  may  be  required  for  such 
remuneration  and  upon  such  terms  and  conditions 
as  shall  be  agreed  upon  between  the  company 
and  the  person  desirous  of  having  such  supply 
of  water  under  a  special  agreement."    The  Act 
therefore  contemplates  that  by  agreement  the 
company,  if  it  chooses,  may  certainly  charge 
certain  dwelling-house  owners  less  than  they  are 
charging  others ;  and  it  is  noticeable  also  that, 
even  as  between  dwelling-houses  strictly  so  called, 
under  the  Act  of  1861  there  was  not  a  fixed  rate,, 
but  that  the  maximum  rate  that  might  be  charged 
depended  upon  the  value  of  the  houses.   Also  it 
is  not  to  be  forgotten  that,  in  considering  a  ques- 
tion of  equality  as  between  persons  who  are  taking 
water,  dwelling-houses  properly  so  called  may  not 
constitute  even  a  majority  of  the  hereditaments 
which  require  a  constant  water  supply  from 
the  company.    At  any  rate,  under  the  Act  of 
1861,  I  think  it  is  impossible  to  say  that  any 
specific  provision  or  enactment  can  be  pointed 
out  as  tending  to  support  the  view  that  under 
that  Act  the  company  could  not  as  between 
different  dwelling-houses  charge  a  different  rate. 
Then  I  come  to  the  only  other  Act  about  which  I 
need  say  a  word,  and  that  is  the  Act  of  18*4.  It 
appears  to  me  sufficient  to  say  that,  when  you  look 
at  sects.  10  and  12  of  that  Act,  it  is  dear  to  my 
mind  that  whatever  powers  the  company  had  in  this 
respect  under  that  Act  of  1861  the  corporation 
has  under  the  Act  of  1884.  It  seems  to  me  that 
the  corporation  have  become  the  owners  of  the 
undertaking,  and  have  the  same  rights  with 
regard  to  that  undertaking  as  the  company  had, 
subject  only  to  those  special  matters  which  are 
mentioned  in  sect.  10  of  the  Act  of  1884.  Cer- 
tainly I  cannot  find  in  that  Act  any  provisions 
which  would  justify  this  court  in  saying  that  the 
main  contention  of  the  respondent  in  this  case 
is  correct,  and  ought  to  be  upheld.    With  regard 
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to  the  rest  of  the  ca»e,  I  desire  to  add  nothing  to 
what  has  been  already  said  by  my  Lords. 

Appeal  allowed. 

Solicitors  for  the  appellants,  8harpe,  Parker, 
and  Co.,  for  Herbert  Hankinson,  Northampton. 

Solicitors  for  the  respondent,  Warren,  Jtturton, 
and  Miller,  for  Lamb  and  Skinner,  Kettering. 


Oct.  29,  30,  and  Dec.  14,  1903. 

(Before  the  Loud  Chancellor  (Halsbury),  Lord 
Alvbrstonb,  C.J.,  and  Cozenb-Hardv,  L.J.). 
Stuart  and  others  r.  Jov  and  Nantes,  (a) 

Landlord  and  tenant — Covenant  by  lessor  running 
with  the  reversion  —  Assignment  of  reversion 
by  lessor  —  Liability  of  lessor  to  lessee  after 
assignment — Award  under  arbitration  clause — 
Covenant  in  new  lease  to  perform  award  — 
Action  on  award— Merger — 32  Hen.  8,  c.  34,*.  2. 

At  the  expiration  of  a  lease  of  an  oil  mill  certain 
differences  arose  between  the  lessees  and  the  lessors 
as  to  repairs  and  works  to  be  done  on  the  demised 
premises,  and,  these  differences  having,  in  pur- 
suance of  an  arbitration  clause  in  the  lease,  been 
referred  to  arbitration,  the  arbitrators  awarded 
that  certain  millstones  should  be  repaired  by 
the  lessors.  Before  the  award  was  published  the 
lessees  took  from  the  lessors  a  new  lease  which 
also  contained  a  similar  arbitration  clause  as  to 
differences  between  the  lessors  and  the  lessees, 
and  which,  after  reciting  the  reference  to  arbi' 
tration  and  that  tlie  award  had  not  been  pub- 
lished, contained  a  covenant  that  as  soon  as  the 
award  should  be  published  the  lessors  should 
execute  all  the  repairs  therein  stated  to  be  within 
their  province  to  repair.  Subsequently  both 
the  lessees  and  the  lessors  assigned  their  interests 
in  the  premises,  and,  the  lessors  having  refused 
to  do  the  necessary  repairs  to  the  stones,  the 
assignees  of  the  lessees  did  the  repairs,  and 
brought  an  action  on  the  award  to  recover  the 
expenses  from  the  lessors. 

Hela  (affirming  the  judgment  of  Wright,  J.),  that 
the  lessors'  liability  under  tlie  award  to  do  the 
repairs  was  not  merged  or  extinguished  by  the 
covenant  in  tlie  new  lease  whereby  the  lessors 
covenanted  to  execute  the  repairs  according  to 
the  award,  and  that  an  action  on  the  award 
could  be  maintained  by  the  lessees  and  their 
assignees  for  the  expenses  of  the  repairs  which 
the  lessors  were  bound  to  do,  although  there  had 
been  no  reference  to  arbitration  under  the  arbi- 
tration clause  in  the  new  lease. 

Semble:  A  lessor  xcho  assigns  his  reversion 
remains  liable  to  the  lessee  upon  an  express 
covenant  to  do  repairs  to  the  demised  premises — 
a  covenant  running  with  the  reversion— as  sect.  2 
of  the  statute  32  Hen.  8,  c.  34,  while  giving  to 
the  lessee  a  right  of  action  against  the  assignee 
of  the  lessor  for  breach  of  the  covenant,  does  not 
release  the  lessor  from  his  express  covenant  or 
from  his  liability  thereunder. 

Dictum  of  Lord  Macnaghten  in  Eccles  r.  Mills  (78 
L.  T.  Sep.,  at  p.  210;  (1898)  A.  Cat  p.  371) 
followed. 

Appeal  by  the  defendants  from  a  judgment  of 
Wright,  J.  in  an  action  tried  by  him  without  a 
jury-  _  

(«>  Btpomd  by  W.  W.  Obh,  E»i..B*rri4t«f  »t-Lnr. 


The  action  was  brought  by  the  plaintiffs 
Stuart  and  Gregson  and  the  British  Oil  and  Cake 

the  following 


Mills  Limited  upon  an  award 
circumstances  :  — 

The  plaintiffs  Stnart  and  Gregson  had  been  the 
lessees  from  the  defendants,  Joy  and  Nantes,  of 
a  certain  oil  mill  in  Kingston-upon-Hull. 

The  premises  were  demised  by  the  defendants 
to  the  plaintiffs  Stuart  and  Gregson  in  the  year 
1880,  and  subsequently  in  the  years  1887  and  1S90 
respectively. 

By  these  leases  it  was  provided  that  any  dispute 
or  difference  which  might  arise  between  the  lessors 
and  the  lessees  concerning  their  rights,  duties, 
or  liabilities  thereunder  should  be  referred  to  two 
arbitrators. 

The  lease  of  the  18th  Dec.  1890  was  for  a 
lerm  of  seven  years,  and  during  the  year  181*7 
disputes  arose  between  the  lessors  and  the  lessees 
as  to  their  respective  rights,  duties,  or  liabilities 
under  the  lease  and  the  work  to  be  done  on  the 
termination  of  the  lease  in  performance  of  the 
repairing  covenants  therein. 

Thereupon  the  lessors  and  lessees  duly  ap- 
pointed their  respective  arbitrators,  who  on  the 
17th  Feb.  1898  published  their  award,  finding  and 
directing  by  whom  the  various  repairs  and  other 
work  specified  in  the  schedule  to  the  award  were 
to  be  performed. 

With  regard  to  a  certain  pair  of  millstones  de- 
scribed in  the  schedule  as  No.  3  pair  of  stones,  with 
rospect  to  which  the  present  action  arose,  the 
arbitrators  awarded  and  found:  "This  No.  :? 
set  may  last  for  some  little  while  longer  until  the 
stones  require  redressing,  and  then  the  whole 
matter  must  be  taken  in  hand  by  the  said 
Douglas  Jov  and  Charles  Nantes  and  made  good 
by  them  "—that  is,  by  the  defendants. 

At  the  expiration  of  the  lease  of  the  18th 
Dec.  1890  the  plaintiffs  Stuart  and  Gregson  con- 
tinued in  occupation  of  the  preniisea,  and  on  the 
15th  Feb.  1898— that  is,  two  days  before  the 
publishing  of  the  award— they  took  a  new  lease 
of  the  same. 

This  lease  was  granted  by  the  defendants  as 
lessors  to  the  plaintiffs  Stuart  and  Gregson  as 
lessees.  It  contained  the  usual  covenants  and  an 
arbitration  clause  as  to  disputes  or  differences 
arising  between  the  lessors  and  the  lessees.  It 
recited  that  the  premises  had  recently  been 
occupied  by  the  lessees  under  leases  which  had 
expired,  the  reference  to  arbitration,  that  the 
award  had  not  been  made,  and  it  contained  the 
following  covenant  as  to  the  carrying  out  of  the 
award  by  the  lessors  as  to  the  repairs  to  be 
executed  by  them :  "  This  indenture  lastly  wit- 
nessed that  the  lessors  do  hereby  jointly  and 
severally  covenant  with  the  lessees  and  the 
lessees  do  hereby  jointly  and  severally  covenant 
with  the  lessors  in  manner  following  (that  is  to 
say),  that  when  and  as  soon  as  the  award  of  the 
said  ...  in  pursuance  of  the  said  reference 
shall  be  made  in  writing  ready  to  be  delivered 
to  the  lessors  and  the  lessees,  they,  the  lessors, 
will,  on  or  before  the  1st  day  of  August  1898,  and 
at  a  time  or  times  convenient  to  the  lessees,  duly 
complete  and  execute  all  the  repairs,  matters,  and 
things  therein  stated  to  be  within  the  province 
of  the  lessors." 

The  award  having  teen  made  on  the  17th  Feb. 
1^98.  the  plaintiffs  Stuart  and  Gregson  by  an 
indenture  dated  the  30th  Nov.  1899  assigned 
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their  interest  in  the  premises  to  the  plaintiffs 
the  British  Oil  and  Cake  Mills  Limited,  who 
thereafter  were  the  defendants'  tenants  of  the 
premises. 

In  1901  the  pair  of  millstones  in  question  gave 
way  and  the  stones  required  redressing,  and  it 
thereupon  became — as  the  plaintiffs  alleged — the 
defendants'  doty  to  take  in  hand  and  make  good 
the  whole  matter  in  performance  of  the  award. 

On  the  27th  July  11)01  the  plaintiffs  by  notice 
in  writing  required  the  defendants  to  perform  the 
award  and  to  put  the  stones  in  repair,  and  gave 
them  notice  that  in  default  of  their  putting  the 
stones  in  repair  they  (the  plaintiffs)  would  them- 
selves  do  the  work  and  hold  the  defendants  liable 
for  the  cost  thereof  and  any  damages  sustained 
by  them  by  reason  of  the  defendants'  failure  to 
perform  the  award. 

The  defendants — who  had  in  the  meantime, 
namely,  on  the  '23rd  May  1901,  assigned  their 
interest  to  the  North-Eastern  Railway  Company 
— declined  to  do  the  repairs. 

The  plaintiffs  the  British  Oil  and  Cake  Mills 
Limited  tben  did  the  repairs  to  the  stones,  and 
in  this  action  sued  the  defendants  for  the  cost  of 
so  doing,  claiming  250!.  damages. 

The  defendants  in  their  defence  alleged  (infer 
•ilia)  that  by  an  indenture  dated  the  23rd  May 
1901  the  defendants  conveyed  to  the  North- 
Eastern  Railway  Company  all  their  estate  and 
interest  in  the  premises,  and  none  of  the  plain- 
tiffs bad  since  that  date  been  tenants  of  the 
defendants. 

They  further  alleged  that  by  the  lease  of  the 
loth  Feb.  IS- H  it  was  agreed  and  declared  that  if 
any  dispute  or  difference  should  arise  between  the 
lessors  and  the  lessees  as  therein  set  out  no 
action  should  be  brought  in  respect  thereof 
unless  and  until  such  dispute  should  have  been 
referred  to  arbitration  as  therein  provided ;  that 
the  matters  in  dispute  in  this  action  constituted  a 
dispute  within  the  meaning  of  that  indenture,  but 
had  not  teen  referred  to  arbitration  as  therein 
provided,  and  the  defendants  contended  that  the 
action  was  not  maintainable.  They  also,  without 
admitting  liability,  paid  1502.  into  court  in  satis- 
faction. 

The  plaintiffs  replied  that  the  matters  in  dis- 
pute in  this  action  were  not  disputes  which  arose 
under  the  lease  of  the  15th  Feb.  1898,  at  the  date 
of  which  lease  the  arbitration  respecting  the 
matters  in  dispute  was  pending,  and,  further,  that 
this  lease  contained  an  express  covenant  to  per- 
form and  abide  by  the  award,  and  that  the  plain- 
tiff a  would,  if  necessary,  rely  on  that  covenant  as 
a  further  cause  of  action. 

Wright,  J.  held  that  the  action  was  an  action  on 
the  award  and  was  maintainable,  and  he  gave 
judgment  for  the  plaintiffs  for  165/. 

The  defendants  appealed. 

Montague  Luth,  K.C.  and  Ilenn  Collins  for  the 
lefendanta  (the  appellants). — The  plaintiffs  are 
not  entitled  to  maintain  the  action.  If  the  action 
is  on  the  award,  the  plaintiffs  the  British  Oil 
and  Cake  Mills  Limited  cannot  sue  on  the 
award,  as  they  can  have  no  rights  under  it,  they 
not  being  parties  to  it,  and,  even  if  they  had 
rights  under  the  award,  those  rights  are  gone 
as  the  award  is  gone.  The  award  and  the 
covenant  in  the  lease  of  the  15th  Feb.  189S 
cannot  coexist  together.   The  efficacy  of  both 


cannot  survive.  The  award  does  not  survive,  but 
the  covenant  clearly  does  survive.  The  covenant 
operates  either  as  a  merger  of  the  award,  or  as  an 
accord  and  satisfaction  of  it,  so  that  if  the  plain- 
tiffs Stuart  and  Gregson  have  any  remedy  at  all, 
it  is  upon  the  covenant  in  the  lease  of  Feb.  1898 
and  not  upon  the  award.  But  before  that  cove- 
nant can  be  enforced,  there  must  be  a  reference 
to  arbitration  in  accordance  with  the  terms  of  the 
same  lease,  by  which  all  disputes  nnder  it  were 
to  be  referred  to  arbitration.  So  that  if  the 
action  be  considered  a«  an  action  on  the  award, 
the  plaintiffs  the  British  Oil  and  Cake  Mills 
Limited  cannot  maintain  the  action  as  they  were 
not  parties  to  the  award,  and  tbe  plaintiffs  ctuart 
and  <  <regson  cannot  maintain  the  action  as  the 
award  is  gone,  the  covenant  in  the  lease  being 
substituted  for  it.  Then  the  next  point  is  as  to 
the  effect  of  the  statute  32  Hen.  8,  c.  34,  upon  tbe 
assignment  in  May  1901  by  the  defendants  to  the 
North-Eastern  Railway  Company,  assuming  the 
action  to  be  brought  upon  the  covenant.  By  that 
assignment  the  liability  of  the  lessors  upon  tbe 
covenant  passed,  nnder  the  statute  32  Hen.  8, 
c.  34,  s.  2,  to  their  assignees,  and  the  lessors  were 
thereby  relieved  from  Liability.  At  common  law 
the  covenants  in  the  lease  did  not  run  with  the 
reversion,  but  ran  only  with  the  land.  Then 
came  the  statute  32  Hen.  8,  c.  34,  which  in  sect.  2 
dealt  with  covenants  runninr  with  tbe  reversion. 
By  reason  of  the  statute  the  lessors  do  not 
remain  liable  after  the  assignment  by  them. 
Before  the  assignment  there  is  privity  of  estate ; 
after  tbe  assignment  that  privity  is  gone,  and  the 
only  privity  then  would  be  privity  of  contract 
The  statute  transfers  tbe  privity  of  contract  from 
tbe  lessor  to  the  assignee  of  the  reversion: 
(Thurtby  v.  Plant,  1  Wins.  Saund.  237,  at  pp.  239- 
240;  Bickford  v.  Panon,  11  L.  T.  Rep.  O.  S 
126 ;  5  C.  B.  920,  at  pp.  930-1*32) ;  and  if  the  action 
can  be  maintained  at  all  it  can  only  be  against  the 
assignee  of  the  reversion,  in  this  case  the  North- 
Eastern  Railway  Company : 

Conran  v.  Ptdder,  2  Ir.  C.  L.  B.  200. 

Other  instances  in  which  the  expression  that  "  the 
privity  of  contract  is  transferred  "  by  tbe  statute 
of  Henry  VIII.  occurs  are  Midaley  and  Gilbert 
v.  Lovelace  (Carthew,  289)  and  Bacon's  Abr.  Tit. 
Covenant.  E.  6.  If  the  privity  of  contract  is 
transferred  from  the  lessor  to  the  assignee  of  the 
lessor,  then  the  action  cannot  be  maintained 
against  the  lessor.  Therefore  if  the  action  be  on 
the  covenant,  the  defendants  are  discharged  from 
the  covenant  by  reason  of  the  assignment;  and 
if  it  be  on  the  award,  there  was  a  dispute  within 
the  meaning  of  the  covenant  which  ought  to  have 
l>een  referred  to  arbitration  before  it  gave  a  cause 
of  action.  [Lord  Alvkrstone.  C.J.  referred  to 
Jieely  v.  Parry  (3  Lev.  154)  and  Green  v.  James 
(6  M.  &  W.  65tf) .; 

Scott  Fox,  K.C.  and  A.  J.  Athlon  for  the 
plaintiffs  (the  respondents). — The  learned  judge 
was  right.  This  was  really  an  action  on  the  award 
and  not  on  the  covenant.  The  statement  of  claim 
refers  to  the  award,  but  does  not  refer  at  all  to 
the  covenant.  There  was  an  obligation  on  the 
defendants  to  perform  the  award.  In  Liev>»ley 
y.  Gil  more  {V,  L.  T.  Rep.  3S«5;  L.  Rep.  1  CP. 
570)  Byles,  J.  says :  *'  In  Williams'  Saunders 
(vol.  2,  p.  <>ln,  note  2)  it  is  laid  down  that  every 
submission  to  arbitration  implies  an  obligation  to 
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perform  the  award  of  the  arbitrator."  The  plain- 
tiffs' claim  is  on  the  award,  and  they  had  a  right 
to  enforce  the  award  quite  independently  of  this 
lease.  But  then  it  is  contended  that  the  plaintiffs 
cmnot  enforce  this  award  because  of  the  lease  of 
Feb.  1898  and  of  the  covenant  therein.  That 
cannot  be  so,  as  the  covenant  does  not  affect  the 
award  or  pat  an  end  to  it.  The  covenant  was  not 
intended  to  be  in  substitution  of  the  liability  under 
the  award ;  on  the  contrary,  it  clearly  recognises 
the  award  and  expressly  provides  that  the  lessors 
shall  execute  the  repairs  according  to  the  award. 
Therefore  it  cannot  be  said  that  the  covenant  in 
the  lease  of  Feb.  18??  is  either  a  merger  of  the 
award  or  an  accord  and  satisfaction  of  the  liability 
under  the  award.  As  put  by  Maule,  J.  in  Price  v. 
Moulton  (10  C.  B.  561,  at.  p.  573),  it  does  no  more 
tban  give  the  lessees  an  effectaal  remedy  for  the 
carrying  ont  of  the  award.  In  the  present  case 
there  was  no  right  of  action  at  the  time — namely, 
the  15th  Feb.  1898— when  this  covenant  was 
entered  into,  and  therefore  there  was  no  merger 
by  the  covenant  of  the  obligation  on  the  award, 
which  was  not  then  made.  For  the  covenant  to 
operate  as  a  merger  there  must  be  an  obligation 
which  is  loss  than  a  specialty  obligation,  and  there 
must  be  identical  debts  and  the  same  parties : 

FUmtr  v.  Bumf>:/,  2  M.  A  O.  529  ; 
Auriol  v.  Mill*,  4  T.  R.  94  (p«r  Lord  Kenyon,  C.J., 
at  pp.  98  99). 

Then  with  regard  to  the  question  as  to  whether 
the  lessors  remain  liable  to  the  lessees  notwith- 
standing an  assignment  of  the  reversion,  it  is 
clear  that  tbe  lessors  do  still  remain  liable, 
although  by  32  Hen.  8,  c.  34,  liability  also  passes 
to  the  assignees.  Tbe  fact  that  under  sect.  2  of  that 
Act  the  lessees  may  have  a  right  of  action  against 
tbe  assignees  of  the  reversion  does  not  show  that 
the  lessors  are  released  from  their  liability.  The 
.statute  never  intended  to  take  away  the  liability 
of  the  lessor ;  it  merely  intended  in  case  of  an 
assignment  by  the  lessor  of  his  interest  to  give 
to  the  lessees  a  further  right  of  action  against 
the  assignee  of  the  lessor,  but  it  did  not  release 
4 he  lessor.  It  is  exactly  similar  to  the  case  of 
an  assignment  by  the  lessee  ;  if  the  covenant  was 
one  which  ran  with  the  land,  then  if  the  lessee 
assigned,  his  assignee  became  liable  under  the 
covenant,  but  that  did  not  release  the  lessee 
himself  at  common  law ;  and  the  object  of  sect.  2 
of  32  Hen.  8,  c.  34.  was  to  place  the  assignee  of 
the  reversion  in  precisely  the  same  position  as 
that  in  which  the  assignee  of  the  lessee  was  at 
common  law.  That  the  lessor  is  not  exempt 
from  liability  is  perfectly  clear  from  Eccle*  v. 
MUU  (78  L.  T.  Rep.  206;  (1898)  A.  C.  360),  a 
case  which  is  exactly  in  point  here.  It  was  not 
necessary  for  the  court  there  to  answer  this  point 
as  they  decided  the  case  on  another  point,  but,  as 
it  was  dealt  with  in  the  court  below,  they  thought 
it  right  to  express  an  opinion  upon  it,  and  they 
did  so.  Lord  Macnaghten,  speaking  of  the  statute 
of  Henry  VIII.,  there  said:  (78  L.  T.  Rep.,  at 
p.  210;  (1898 j  A.  C.  at  p.  371):  "Whatever 
liability  the  statute  threw  on  the  specific  devisees 
as  assignees  of  the  reversion,  that  they  were 
bound  to  bear  as  between  themselves  and  tbe 
lessee.  But  the  testator's  estate  was  also  liable." 
It  is  submitted  that  the  law  is  as  there  stated  by 
Lord  Macnaghten.  When  the  expression  is  used 
in  Thurtby  v.  Plor.t  \ubi  sup.)  that  the  privity  of 


contract  is  transferred  by  the  statute,  the  word 
"  transfer  "  does  not  mean  "  extinguish,"  and  it 
cannot  meaa  that  the  privity  is  destroyed  or 
extinguished  in  the  lessor : 

Mais  t.  Auriol,  1  H.  III.,  at  p.  4(5. 

There  is  no  known  principle  of  law  which  can 
get  rid  of  the  obligation  of  the  covenant  on  the 
lessors  in  this  < 


Henn  Collint  in  reply. — The  passage  cited  from 
the  judgment  of  Lord  Macnaghten  in  Eccle*  v. 
Mills  (ubi  tup.)  is  dictum  only,  and  it  was  not 
necessary  for  the  decision  of  the  case.  The  defen- 
dant s^do  not  rejy  bo  much  on  the  merger  as  on 

Cur.  adv.  rull. 

Dec.  14. — Lord  Alverstoxe,  C.J.  read  the 
following  judgment: — This  was  an  appeal  from 
Wright,  J.,  who  decided  in  favour  of  the  plain, 
tiffs  in  an  action  brought  by  Messrs.  Stuart  and 
O  regaon  as  lessees,  and  the  British  Oil  and  Cake 
Mills  Limited  as  assignees,  of  a  lease  granted  by 
the  defendant*  Joy  and  Nantes.  The  action  was 
founded  upon  an  award  whereby  tbe  arbitrators, 
acting  under  an  arbitration  obtuse  in  a  lease  or 
leases  previously  granted  by  the  defendants  Joy 
and  Nantes  to  the  plaintiffs  Stuart  and  Gregson. 
had  decided  that  the  defendants  Bhould  renew 
certain  pairs  of  millstones.  Prior  to  the  15th 
Feb.  1898  the  plaintiffs  Stuart  and  Grasson  had 
occupied,  under  leases,  an  oil  mill  of  which  the 
defendants  were  the  lessors.  There  had  been 
several  leasehold  terms  in  succession,  but  in  the 
year  1898  and  prior  to  February  the  plaintiffs 
Stuart  and  Gregson  and  the  defendants  had 
referred  the  questions  which  had  arisen  at  the 
expiration  of  the  then  existing  term  to  arbitrators. 
The  award  was  made  on  the  17th  Feb.  1898. 
Before  the  award  was  made  the  parties  negotiated 
for  a  new  lease,  which  was  granted  on  the  15th 
Feb.  1898  by  the  defendants  as  lessors  to  the 

Elaintiffs  Stuart  and  Gregson  as  lessees.  The 
iase  contained  the '  usual  covenants  and  an 
arbitration  clause  as  to  disputes  or  differences 
arising  between  the  lessors  and  lessees.  It  then 
recited  that  the  premises  had  recently  been 
occupied  by  the  lessees  under  expired  leases,  tbe 
reference  to  arbitration,  that  the  award  had  not 
been  made,  and  contained  the  following  cove- 
nant :  "  Now,  therefore,  this  indenture  lastly 
witneaseth  that  the  lessors  do  hereby  jointly 
and  severally  covenant  with  the  lessees  and 
the  lessees  do  hereby  jointly  and  severally 
covenant  with  the  lessors  in  manner  follow- 
ing (that  is  to  say),  that  when  and  so  soon  a) 
tho  award  of  the  said  William  Robert  Harrison, 
Martin  Samuelson,  and  Henry  Sharp,  in  pur- ' 
suauce  of  the  said  reference,  shall  be  made  in 
writing  ready  to  be  delivered  to  the  lessors  and 
the  lessees,  they,  the  lessors,  will,  on  or  before  the 
first  day  of  August  1898,  and  at  a  time  or  times 
convenient  to  the  lessees,  duly  complete  and 
execute  all  the  repairs,  matters,  and  things 
therein  stated  to  be  within  the  province  of  the 
lessors."  The  award  having  been  made,  as  I  have 
already  stated,  the  plaintiffs  Stuart  and  Gregson 
in  Nov.  1899  assigned  their  interest  in  the 
premises  to  the  plaintiffs  the  British  Oil  and 
Cake  Mills  Limited,  and  in  1901,  the  stones 
referred  to  in  the  award  having  given  way,  the 
defendants  were  called  upon  to  perform  their 
duty  as  awarded.   They  declined  to  do  so,  where- 
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upon  the  plaintiffs  the  British  Oil  and  Cake  Mill* 
Limited  pot  the  stones  in  repair  at  an  expense 
which  was  agreed  between  the  parties  as  1651., 
for  which  an  in  judgment  was  given  for  the  plain- 
tiffs. ^  Wright,  J.  decided  in  favour  of  the 
plaintiffs  on  the  groand  that  the  action  was 
brought  upon  the  award,  and  that  the  defen- 
dants, having  failed  to  carry  out  the  award,  were 
liable  to  the  plaintiffs  for  the  amonnt  expended. 
I  am  of  opinion  that  the  judgment  is  right, 
but  if  I  were  to  state  in  my  own  way 
the  reasons  for  my  judgment  I  woald  say 
that  both  under  the  award  and  under  the 
lease,  whereby  the  defendants  covenanted  to 
perform  the  award,  they,  the  defendants,  were 
liable  to  carry  out  the  award ;  that,  not  having 
done  so,  an  action  would  lie  by  the  plaintiffs 
Stuart  and  Gregson  to  enforce  the  performance 
of  the  award ;  and  that  the  plaintiffs  the  British 
Oil  and  Cake  Mills  Limited,  who  are  now  bene- 
fk-ially  entitled  to  the  lease  and  have  spent  the 
amount  which  was  necessary  to  carry  out  the 
award — the  obligation  to  perform  which  was 
apon  the  defendants — are  entitled  to  recover 
from  the  defendants  either  in  their  own  name, 
or  at  any  rate  in  an  action  to  which  both  they 
*nd  Messrs.  Stuart  and  Greg  *on  are  parties, 
the  amount  s>  paid.  In  answer  to  this 
view  a  number  of  points  were  raised  by  Mr. 
Lus?h  and  Mr.  Collins  on  behalf  of  the  defendants, 
with  which  I  will  briefly  deal.  It  was  first  said 
tbab-  the  British  Oil  and  Cake  Mills  Limited 
hare  no  rights  under  the  award,  and,  even  if  they 
had. these  rights  were  gone  because  the  covenant 
contained  in  the  lease  of  the  l'»th  Feb.  1898,  to 
complete  and  execute  the  award,  took  the  place  of 
the  liability  upon  the  award,  and  the  remedy  by 
the  plaintiffs  Stuart  and  Gregson,  if  any,  iB  upon 
the  covenant.  I  am  of  opinion  that  this  point  is 
not  sound.  The  covenant  is  not  in  substitution 
of  the  liability  upon  the  awaH,  but  a  recognition 
of  its  binding  effect,  and  may  well  have  been 
thought  neceiaary  in  order  to  keep  alive  the 
rights  of  Staart  and  Gregson  notwithstanding 
that  they  had  taken  a  now  lease  of  the  premises. 
But  whether  the  remedy  be  upon  the  covenant,  or 
npon  the  award,  for  the  reasons  which  I  havo 
already  stilted,  it  makes  no  difference.  It  was 
thra  urged  that  before  the  covenant  oould  be 
enforced  there  must  be  a  reference  to  arbitration 
under  the  arbitration  clause  in  the  earlier  part  of 
the  lease.  An  examination  of  the  terms  of  the 
lease  affords  the  answer  to  this  argument.  The 
'.ease  contained  mutual  covenants  to  operate 
■during  the  term,  with  the  arbitration  clause 
■applicable  to  them.  It  then  went  on  by  express 
■covenant  to  recognise  and  continue  an  obligation 
of  the  defendants  to  obey  the  award.  To  say  that 
a  second  arbitration  was  necessary  before  effect 
could  be  given  to  that  covenant,  or  the  obligation 
■thereby  recognised,  seems  to  me  to  be  a  plain 
contradiction  of  the  express  provisions  of  the  deed. 
Lastly,  it  was  urged  that  inasmuch  as  the  cove- 
nant took  the  place  of  the  award,  and  the  rever- 
sion  bad  been  assigned  by  the  defendants  to  the 
Xorth-Eastern  Railway  Company,  the  defendants 
were  discharged  from  the  obligation  imposed  upon 
them  by  the  covenant,  and  in  consequence  by  the 
award.  For  the  reasons  I  have  already  given  this 
point  does  not  become  material,  but  I  think  it 
right  to  say  that,  so  far  as  I  personally  am  con- 
cerned, I  am  satisfied  that  any  such  view  is 


inconsistent  with  the  judgment  of  the  Privy 
Council  in  the  case  of  Eccle$  v.  Millt  (ubi  sup.). 
For  the  above  reasons  I  am  of  opinion  that  the 
judgment  for  the  plaintiffs  should  stand,  and  the 
appeal  be  dismissed  with  costs. 

Cozens  Habdt,  L.J.  read  the  following  judg- 
ment:— I  have  had  the  opportunity  of  reading  the 
judgment  of  the  Lord  Chief  Justice,  with  which  I 
entirely  agree,  and  I  do  not  wish  to  add  anything 
except  upon  on*  point — vis.,  the  liability  of  the 
defendants  under  the  express  covenant  in  the 
lease.  It  was  strenuously  argued,  particularly  by 
Mr.  Henn  Collins,  that  no  liability  can  now  be 
enforced  against  the  lessors  inasmuch  as  they  have 
assigned  the  reversion,  the  effect  of  which  was  to 
shift  the  obligation  from  the  lessors  to  the 
assignees.  I  assume,  in  favour  of  the  appellants, 
that  the  covenant  to  execute  repairs  on  the 
demised  premises  in  obedience  to  the  award  to 
be  made  was  a  covenant  running  with  the  rever- 
sion to  whioh  the  Btatute  32  Hen.  8,  c.  31,  applies. 
If  so,  sect  2  gives  the  lessees  a  right  of  action 
against  the  assignees  of  the  reversion  for  breach 
of  the  covenant.  Bat  it  is  difficult  to  see  why 
that  enactment  should  release  the  lessors  from 
their  express  covenant.  There  is  nothing  in  the 
language  of  the  section  to  lead  to  this  conclusion. 
It  is  true  that  in  Thur$by  v.  Plant  (I  Wms. 
Saund.  237,  at  p.  210)  it  is  said  that  the  statute 
has  transferred  the  privity  of  contract  from  the 
lessor  to  the  assignee  of  the  reversion,  but  that 
does  not  mean  anything  more  than  that  the 
assignee  of  the  reversion  is  made  liable  by  the 
statute  in  the  ssme  manner  as  at  common  law 
the  assignee  of  the  lessee  was  liable.  In  every 
case  the  express  covenants  entered  into  by  the 
lessor  with  the  lessee  or  by  the  lessee  with  the 
lessor  remain  unaffected.  The  consequence  of 
holding  that  a  landlord  can  escape  from  all 
liability  upon  bis  express  covenants  in  the  lease 
by  assigning  to  a  pauper  would  be  alarming.  In 
my  opinion,  the  position  of  the  lessor  with  respect 
to  covenants  running  with  the  reversion  is  now 
precisely  similar  to  the  position  of  the  lessee  with 
respect  to  covenants  running  with  the  lease.  In 
neither  case  is  liability  extinguished  by  assign- 
ment. No  authority  contrary  to  this  view  has 
been  called  to  our  attention,  but  the  very  point 
was  raised  before  the  Privy  Council  in  Ecclet  v. 
Mills  (ubi  tup.).  That  case  was  ultimately 
decided  on  the  ground  that  the  covenant  in 
question  by  the  testator,  who  was  the  lessor,  did 
not  run  with  the  reversion,  but  the  arguments 
and  the  judgment  dealt  with  the  case  also  on  the 
alternative  view,  which  had  been  adopted  in  the 
court  below,  that  the  covenant  did  run  with  the 
reversion ;  and  Lord  Macnaghten  (78  L.  T.  Rep., 
at  p.  210 ;  (1898)  A.  C,  at  p.  371)  sayB :  "  What- 
ever liability  the  Btatute  threw  on  the  specific 
devisees  as  assignees  of  the  reversion,  that  they 
were  bound  to  bear  as  between  themselves  and 
the  lessee.  But  the  testator's  estate  was  also 
liable."  This  dictum,  though  not  necessary  for 
the  decision  of  the  case,  strongly  supports  the 
view  whioh,  apart  from  authority,  I  nave  ex- 
pressed. For  these  reasons  I  think  that  the  lessees 
and  the  assignees  of  the  lease,  as  co-plaintiffs, 
can  maintain  the  present  action  against  the  lessors 
for  breach  of  the  covenant  to  obey  the  award. 

Lord  Ai.ver8T0NB,  C.J.— I  have  to  add  that 
the  Lord  Chancellor  concurs  in  both  judgments 
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that  have  been  read,  and  does  not  desire  to  add 


anything. 


Appeal  dismissed. 


Solicitors  for  the  plaintiffs.  Colly er-  Br istow, 
Hill,  Curtis,  and  Dods,  for  W.  J.  Stuart,  Hull. 

Solicitors  for  the  defendants,  Chester,  Broome, 
and  Griffiths,  for  Holden,  Sons,  and  Hodgson, 
Hull. 


HIGH  COURT  OF  JUSTICE. 

CHANCERY  DIVISION. 
Thursday,  Jan.  14. 
(Before  Kbkbwich,  J.) 
Re  Dowding  ;  Gregory  v.  Dow  ding,  (a) 

Marriage  settlement  —  Covenant  to  settle  wife's 
after -acquired  property — A  nnuities — Construe' 
tion  of  covenant. 

By  her  marriage  settlemen  t,  dated  in  1886,  a  wife 
covenanted  to  settle  all  her  after-acquired  pro- 
perty, real  and  personal,  whether  in  possession, 
reversion,  or  otherwise  {with  certain  small 
exceptions),  upon  trust  to  be  sold  and  converted 
and  held  by  the  trustees  upon  the  trusts  of  the 
settlement.  During  (he  coverture  the  wife 
became  entitled  to  certain  annuities. 

Held,  that  the  annuities  were  not  caught  by  the 
covenant. 

White  v.  Biggs  (22  Beav.  176n.)  and  Townsbend 

v.  Harrowby  (4  Jur.  N.  8.  353)  followed. 
Scholfield  v.  Spooner  (51  L.  T.  Rep.  138 ;  26  Ch. 

Div.  94)  distinguished. 
By  a  settlement  dated  the  Uh  May  1886,  made 
upon  the  marriage  of  the  Rev.  J.  W.  Dowding 
with  Margaret  Carwithen,  afterwards  Dowding, 
the  intended  wife  agreed  that  all  real  and  per- 
sonal property  (if  any)  not  therein  before  settled 
to  which  she  at  the  time  of  the  intended  marriage 
or  at  any  time  daring  her  intended  coverture 
should  be  or  become  entitled,  whether  in  posses- 
sion,  reversion,  or  otherwise,   except  jewels, 
trinkets,  ornaments  of  the  person,  plate,  linen, 
and  china,  furnitare,  prints,  books,  or  other 
articles  of  like  nature,  and  also  except  legacies  or 
other  property  acquired  at  one  and  the  same 
time  not  exoeeding  in  amount  or  value  the  sum 
of  100/.,  should    ...    be  assured  and  trans- 
ferred by  the  intended  wife  and  all  other  necessary 
parties  (if  any)  to  the  trustees  of  the  settlement 
upon  trust  at  snob  time  and  in  suob  manner  as 
they  should  think  fit   ...   to  sell  and  convert 
into  money  such  part  of  the  said  property  as 
should  not  consist  of  money  or  of  investments 
authorised  by  the  settlement,  and  should  stand 
possessed  of  the  said  investments  and  of  the 
moneys  to  arise  from  Rucb  conversion  as  afore- 
said upon  the  trusts  and  with  the  powers  there- 
inbefore declared  concerning  the  wife's  trust 
funds,  and  so  long  as  any  such  property  remained 
unsettled  upon  trust  to  pay  the  income  thereof  to 
the  persons  for  the  time  being  entitled  to  receive 
the  income  of  the  wife's  trust  funds. 

The  trusts  declared  concerning  the  wife's  trust 
funds  were  that  the  trustees  should  stand  pos- 
sessed of  them  upon  trust  to  invest  the  same  as 
and  when  received  in  certain  specified  securities 
and  to  pay  the  income  thereof  to  tbe  intended 

<«>  Reported  by  C.  F.  Dikcas,  Eiq.,  Bvrliter-tt-Law. 


husband  for  bis  life  and  after  bis  death  to  the 
intended  wife  for  her  life,  and  after  tbe  death  of 
the  survivor  of  them  upon  trust,  both  as  to  capital 
and  income,  for  the  children  of  the  intended 
marriage  as  therein  set  out. 

The  Rev.  W.  H.  Carwithen,  who  died  on  the 
11th  April  1903,  by  his  will,  dated  the  20th  Aug. 
1894,  gave  an  annuity  of  40/.  to  his  daughter,  the 
above-mentioned  Margaret  Dowding,  for  her  life, 
and  by  a  codicil  to  his  will,  dated  the  4th  Aug. 
181*0,  gave  her  an  additional  annuity  of  60/.  for  her 
life. 

ThiB  was  a  summons  taken  out  by  the  trustees 
of  the  marriage  settlement  asking  whether 
Margaret  Dowding,  under  agreement  to  settle 
after-acquired  property,  was  bound  to  assign  and 
transfer  to  them  the  two  annuitias,  and,  if  so, 
whether  they  ought  to  be  treated  as  capital  or 
income. 

H.  T.  Methold  for  tbe  trustees. 
T.  T.  Metholdtorihe  husband  and  wife.— These 
annuities  are  not  caught  by  the  covenant  They 
are  legacies  within  the  exception.  Life  interests 
are  not  bound  l*y  a  covenant  of  this  nature.  They 
could  only  be  bound  if  the  trusts  declared  fitted 
them,  and  in  this  case  tbe  trust  for  conversion  is 
inconsistent  with  the  nature  of  an  annuity  and 
does  not  fit  it : 

St.  Aubyn  v.  Humphreys,  22  Beav.  175  : 
White  v.  Brigg*,  22  Boar.  176o  (alto  2  Ph.  583)  j 
Toirtishend  v.  Harrmcby,  4  Jar.  N.  8.  353  : 
Finlay  v.  Darling,  76  L.T.  Rep.  461  ;  (1SH7)  f  Cb. 
719; 

K«  Crairfhay ;  Waller  y.  Craieshay,  65  L.  T.  Rep. 
72  ;  (1891)  3  Ch.  176. 

S.  B.  L.  Druce  for  the  children  of  the  marriage. — 
The  annuities  are  not  legacies  within  the  exception. 
They  are  caught  by  the  covenant,  which  is  in  the 
widest  terms  and  intended  to  include  property  of 
every  description  : 

Scholfield  v.  Spooner,  51  L.  T.  Rop.  138  ;  20  Ch. 
Div.  94 ; 

Re  Bendy ;  Wallis  v.  Bendy,  71  L.  T.  Rep.  7->i> ; 

(1895)  1  Ch.  109  ; 
Lewis  v.  Madock*,  8  Ves.  150  ;  17  Yea.  46. 

Kbkbwich,  J. — The  question  is  whether  two 
annuities  given  to  a  married  lady  are  caught  by  a 
covenant  to  settle  after-acquired  property  con- 
tained in  a  marriage  settlement.  It  is  a  covenant 
though  it  is  in  tbe  form  of  an  agreement ;  it  is 
executed  by  all  the  parties,  and  it  is  a  covenant 
by  all.  Tbe  covenant  is  in  tbe  widest  possible 
terms.  I  cannot  conceive  that  anyone  could  put 
it  in  wider  terms :  "  All  real  and  personal  pro- 
perty (if  any)  not  hereinbefore  settled  to  which 
the  said  Margaret  Carwithen  at  the  time  of  the- 
said  intended  marriage  or  at  any  time  during  her 
intended  coverture  shall  be  or  become  entitled, 
whether  in  possession,  reversion,  or  otherwise," — 
there  are  certain  exceptions  which  I  must  notice 
for  two  reasons :  first,  because  it  is  said  that  one 
of  these  exceptions  includes  these  annuities  so  that 
they  are  literally  excepted  from  the  operation  of 
tbe  covenant ;  secondly,  because  it  iB  always 
necessary  where  there  are  exceptions  to  a  general 
provision  to  see  what  is  regarded  as  excepted  in 
order  that  from  that  you  may  obtain  light  as  to 
what  is  intended  to  be  included — "  except  jewels, 
trinkets,  ornaments  of  the  person,  plate,  linen,  and 
china,  furniture,  prints,  books,  or  other  articles  of 
the  like  nature,  and  also  except  any  legacies  or 
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other  property  acquired  at  one  and  the  same  time 
not  exceeding  in  amount  or  value  the  sum  of 
lOOi."  It  U  said  that  these  annuities  are  legacies 
within  that  exception.  For  some  purposes  no 
<loubt  an  annuity  is  a  legacy,  a  legacy  payable 
by  instalment*,  and  if  that  were  the  right  view  to 
take  in  this  case  the  instalments  are  less  than 
iOOL,  so  that  no  part  of  them  would  be  settled. 
But  an  annuity  is  not  a  legacy  for  all  purposes, 
and  in  ordinary  phraseology  an  annuity  is  distinct 
from  a  legacy.  A  legacy  is  a  sum  which  the 
legatee  is  entitled  to  have  paid  down ;  an  annuity 
is  a  sum  which  is  to  be  secured  by  setting 
apart  a  portion  of  the  personal  estate  and 
has  to  be  paid  in  the  shape  of  an  annual 
payment,  and  in  that  sense  it  is  not  a  legacy. 
In  my  opinion  it  would  be  entirely  wrong  to  bold 
that  these  annuities  were  legacies  within  the  excep- 
tion. Then  the  question  is  whether  these  annuities 
are  covered.  They  are  within  the  words  "  all  real 
and  personal  property  to  which  the  said  Margaret 
Carwithen  at  any  time  during  the  said  intended 
coverture  shall  be  or  become  entitled."  Of  course, 
I  am  bound  to  construe  those  words  according  to 
the  intention  of  the  parties,  and  it  may  appear 
that  an  intention  may  bo  presumed  or  proved  in 
some  way  or  other  that  these  annuities  are  not 
meant  to  be  caught;  but  the  words  themselves 
are  large  enough.  Nor  is  it  said  that  annuities 
according  to  the  ordinary  practice  for  those  who 
draw  marriage  settlements  cannot  be  included  in 
covenants  to  settle  after-acquired  property.  On 
the  contrary,  I  asked  Mr.  Methold,  and  be  con- 
firmed my  own  impression  that  the  ordinary  pre- 
cedents for  covenants  to  settle  after-acquired 

Eroperty  do  include  annuities  and  life  interests ; 
ut  when  the  draft  is  properly  settled  there  is  a 
direction  that  annuities  and  life  interests  shall  be 
held  for  the  benefit  of  the  husband  and  wife  as 
the  case  may  be,  and  possibly,  where  they  are  for 
the  benefit  of  the  wife,  shall  be  held  for  her 
separate  use  without  power  of  anticipation.  There- 
fore, apart  from  one  authority  which  I  will  deal 
with  presently— where  the  question  was  as  to  a 
life  interest  being  included— there  is  no  doubt 
that  an  annuity  may  be  properly  included.  There 
is  nothing  foreign  to  the  purpose  of  a  covenant  to 
settle  after-acquired  property  in  including  an 
annuity.  In  one  sense,  therefore,  the  covenant 
fits  the  pvoperty,  or  the  property  fits  the  cove- 
nant. The  difficulty  arises  from  this,  that  the 
trust  is  for  conversion,  that  that  which  is  really 
the  life  interest  of  the  wife  is  to  be  con- 
verted by  the  sale  out  and  out  of  the  an- 
nuity, or  possibly  by  investing  the  annuity 
when  it  is  received  from  time  to  time,  and 
that  is  to  be  capitalised  so  that  the  wife  or  the 
husband  who  taxes  the  first  life  interest  would 
only  receive  the  dividends.  That  is  where  the 
{/inch  occurs.  You  can  make  the  covenant  fit 
the  annuity,  and  you  can  make  the  annuity  fit 
the  covenant,  but  they  do  not  fit  as  they  stand 
— that  is  to  say,  not  according  to  the  ordinary 
practice  of  mankind;  and  it  goes  against  one's 
general  knowledge  of  what  is  done  on  these 
occasions  to  say  that  that  which  is  an  annuity  is 
to  be  capitalised  and  only  to  become  a  dividend- 
fund.  These  difficulties  have  occurred 
and  again,  and  several  cases  have  been 
cited  in  which  this  question  has  been  discussed. 
A  great  difficulty  of  this  kind  occurred  in  the  case 
of  Lev:i»  v.  Madocks  (ubi  sup.).   I  mention  that 


case  because  it  has  given  rise  to  a  certain 
amount  of  discussion  from  time  to  time.  There 
the  husband  gave  a  bond  with  a  condition  to 
settle  all  the  personal  estate  that  he  should  at 
any  time  during  the  coverture  be  possessed  of. 
The  Lord  Chancellor  pointed  out  toe  great  diffi- 
culty of  executing  the  instrument,  but  thought 
that  he  was  constrained  by  the  general  words  of 
the  bond,  and  declared  that  the  personal  estate  of 
which  the  husband  was  possessed  during  the 
coverture  was  liable  to  the  bond.  This  in  so 
many  words  would  appear  to  include  every  sove- 
reign that  came  into  his  purse  during  the 
coverture,  and  it  did  occur  to  me,  when  the  ques- 
tion came  before  me  in  Be  Beady  (ubi  tup.). 
that  the  Lord  Chanosllor  meant  that  where 
you  had  a  general  covenant  of  that  kind 
you  must  execute  it,  however  absurd  it 
might  be  and  however  great  the  practical 
difficulty  might  be  in  giving  effect  to  it.  But  a 
similar  case  came  before  Romer,  J. — Finlay  v. 
Darling  (ubi  tup.) — and  he  differed,  and,  I  have 
no  doubt,  differed  eoundly,  from  the  view  which  I 
took  of  Lord  Eldon'B  decision  in  Lewis  v.  Madocks 
(ubi  tup.).  After  showing  that  that  was  a  simple 
covenant  by  the  husband  to  settle  the  whole  of 
his  personal  estate,  however  acquired,  he  said 
this :  "  Lord  Eldon  pointed  out  in  that  case  even 
that  income  which  the  husband  received  would 
not  be  bound  by  the  covenant ;  bat  he  did  say 
that  if  that  inoome  became  capital,  then  the 
capital  that  accrued  to  him  would  be  bound.  I 
do  not  know  that  that  decision  went  so  far  as 
that,  but  certainly  there  is  a  statement  of  Lord 
Eldon  to  that  effect.  In  the  firstplaoe,  I  think  that 
his  observation  must  have  been  limited  in  its  appli- 
cation to  the  case  immediately  before  him,  which, 
as  I  pointed  out,  concerned  and  dealt  with  a  cove- 
nant of  a  substantially  different  kind  from  the 
covenant  before  me ;  and,  secondly,  I  am  not  sure 
that  Lord  Eldon  did  not  mean  by  the  word 
'  capital '  capital  which  was  so  held  by  the  husband 
as  to  show  that  he  intended  it  to  become  part  of 
his  personal  estate  which  was  bound  by  his  cove- 
nant." I  quote  that  as  showing  that  there  may 
be  a  way  out  of  a  covenant  of  that  kind,  and  that 
Romer,  J.  thought  that  Lord  Eldon  meant  to  get 
out  of  it  in  that  way,  although  his  language  was 
more  general,  and  that  he  himself  would  nave  been 
able  to  do  so.  Lewis  v.  Madocks  (ubi  tup.)  was 
referred  to  by  Lord  Romilly  in  his  judgment  in 
St.  Aubyn  v.  Humphreyt  (ubi  tup.),  although  appa- 
rently not  cited  in  the  argument.  In  8t.  Aubyn 
v.  Humphreyt  (ubi  tup.)  there  was  a  settlement 
by  the  husband  of  all  his  personal  estate  to  which 
he  was  then  or  might  thereafter  become  entitled 
in  trust  for  himself  for  life  with  remainder 
absolutely  to  his  wife.  That,  as  regards  the 
subject-matter  of  the  settlement,  was  not  unlike 
the  bond  in  Lewis  v.  Madocks  (ubi  sup.).  It  was 
held  not  to  comprise  his  interest  in  a  fund 
bequeathed  to  him  for  life  with  remainder  to  his 
children.  All  that  the  Master  of  the  Rolls  says 
is  :  *•  Upon  consideration  of  the  case  of  Lewis  v. 
Madocks  (ubi  sup.)  and  of  White  v.  Briggs  (ubi 
sup.),  mentioned  to  me  by  Mr.  Bagshawe,  I  am  of 
opinion  that  I  must  hold" — and  he  held  that 
the  life  interest  was  not  caught  by  the  settle- 
ment. The  judgment  of  the  Master  of  the  Rolls, 
therefore,  is  of  no  value  of  itself.  He  looked  at 
Lewis  v.  Madocks  (ubi  sup.)  and  read  that  with 
White  v.  Briggs  (ubi  sup.),  and  thought  that  he 
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was  bound  by  authority  to  hold  as  he  did.  I 
have  not,  therefore,  the  advantage  of  the  inde- 
pendent judgment  of  the  Master  of  the  Rolls, 
but  I  have  the  advantage  of  the  decision  in 
White  v.  Briggt  (ubi  $up),  winch  is  reported 
in  a  note  to  8t.  Aubyn  v.  Humphrey$  (ubi  tup.). 
That,  in  my  opinion,  is  a  case  of  great  import- 
ance. There  there  was  a  covenant  by  the  hus- 
band  to  settle  one  moiety  of  the  property  he  shoald 
acquire  during  the  coverture  upon  the  usual  trusts. 
It  was  in  quite  general  terms.  It  was  held  not  to 
include  his  life  interest  in  property  bequeathed 
to  him  for  the  benefit  of  himself  and  his  family. 
Some  little  account  is  given  there  of  the  nature 
of  the  bequest.  There  was  a  direction  under  a 
will  to  settle  property  on  the  husband  and  his 
family.  That  gave  rise  to  a  good  deal  of  litiga- 
tion, and  ultimately  Lord  Cottenham  determined 
that  that  direction  meant  that  the  husband  took 
a  life  interest  only  (that  is  reported  in  2  Ph.  583). 
Then  the  reporter  tells  us  this,  that  he  after- 
wards declared  "  that  the  interest  which  Charles 
Herbert  White  took  under  the  will  was  not 
subject  to  the  covenant  contained  in  his  marriage 
settlement."  Therefore  we  have  a  distinct  decision 
of  Lord  Cottenham,  than  whom  there  could  not 
possibly  be  a  higher  authority,  that  a  covenant  to 
settle  after-acquired  property,  framed  in  the  moat 
general  terms,  did  not  include  a  life  interest  given 
to  the  covenantor  by  will ;  and  the  Master  of  the 
Rolls  followed  that.  I  say  nothing  about  the 
other  case  cited  there— Duncan  v.  Cannan  (No.  2) 
(21  Beav.  307)— because,  in  my  opinion,  that  waft 
a  case  of  a  different  character.  Then  I  am  referred 
to  a  case  before  Kindersley,  V.C. — Townthend  v. 
Harrowby  {ubi  sup.).  There  the  Vice-Chancellor 
had  to  deal  with  a  covenant  framed  in  the 
broadest  possible  terms  to  settle  the  wife's  after- 
acquired  property,  and  one  of  the  questions  was 
whether  a  life  interest  was  covered  by  it.  The  Vioe- 
Chancellor  expressed  a  decided  opinion  upon  it. 
He  says :  "  It  appearsto  me  upon  the  whole  scope  of 
wnch  a  clause  as  this  (assuming  it  in  the  strongest 
way  against  the  lady),  holding  her  to  be  cove- 
nantor, and  holding  her  to  be  the  person  who  is 
to  do  the  act,  that  it  is  beyond  the  principle  upon 
which  the  court  has  interpreted  such  clauses  to 
hold  that  that  applies  to  a  mere  life  interest  It 
appears  to  me  that  if  Lord  Townshend  had  himself 
covenanted  in  the  same  terms  as  in  this  clause, 
the  court  would  not  hold  that  the  covenant  applied 
to  a  mere  life  interest— an  interest  limited  to  his 
life — so  as  to  say  that  that  life  interest  must  be 
turned  into  corpus;  that  each  annual  or  half- 
yearly  payment  on  that  life  income  was  to  be 
assigned  over  to  the  trustees  to  be  capitalised,  so 
that  be.  as  tenant  for  life  under  the  settlement, 
would  only  have  the  income  arising  from  the 
investment  of  each  successive  sum  as  it  accrued 
due  from  the  property.  I  consider,  therefore, 
that  the  life  interest  to  the  separate  use  of  Lady 
Townshend  is  not  affected  by  this  covenant.  If 
it  had  been  an  absolute  interest  to  her  use,  I 
should  consider  it  was  affected ;  but,  being  a  mere 
life  interest,  it  does  not  signify  whether  it  ia 
to  her  separate  use  or  not.  It  appears  to  me  that 
it  is  not  within  the  letter  of  the  covenant."  That 
is  a  distinct  finding  by  a  most  experienced  judge 
that  a  life  interest  is  not  within  a  covenant  in 
general  terms  to  settle  after- acquired  property. 
Unless  there  is  some  authority  to  the  contrary 
overruling  the  decision  of  Kindersley,  V.C.  and  dif- 


fering from  the  decision  of  Lord  Cottenham.  I  am 
bound  to  hold  that  a  covenant  of  this  kind  does  not 
cover  a  life  interest.  What  is  there  to  the  contrary  ? 
I  cm  te3  nothing  in  any  one  of  the  cases  cited 
which  touches  those  authorities.  The  case  mainly 
relied  on  is  Beholjield  v.  Bpooner  (ubi  tup.);  but 
before  dealing  with  that  case  I  ought  perhaps  to 
mention  a  case  before  North,  J.  which  was  cited 
to  me — Be  Crawthay  (ubi  tnp.).  That  does  not 
really  touch  this  case,  because  North,  J.  declined 
to  try  the  question  whether  any  life  interest 
was  a  floated  by  the  covenant  in  that  case,  and 
he  held  that  the  particular  life  interest  in 
that  case  was  not  affected  l>ecauso  it  was  not 
assignable.  8cholfield  v.  Bpooner  (ubi  tup.) 
deserves  more  attention.  On  the  covenant  in  that 
case  there  can  be  no  question  that  the  framer  of 
the  covenant  contemplated  including  in  it 
annuities  and  life  interests,  but  by  some  curious 
omission  there  was  no  trust  declared  as  to  those 
annuities  and  life  interests  when  assigned  to  the 
trustees,  and  it  was  argued  in  the  Court  of  Appeal 
that,  because  there  were  no  trusts  declared,  there- 
fore the  court  could  not  hold  the  annuity  there  ia 
question  to  be  included  in  the  covenant  at  all. 
To  that  there  was  a  conclusive  answer  *  "  Upon 
the  construction  of  the  covenant,  annuities  are  to- 
be  included  in  it,  and,  that  being  so,  they  must  be 
brought  within  the  settlement  and  held  upon 
some  trnBte  or  other."  If  there  are  no  trusts 
declared,  then  they  are  to  be  found  by  proper  con- 
struction of  the  document  That  is  the  su  b stance- 
of  the  decision.  Of  course,  there  is  really  no- 
doubt  that  annuities  may  be  properly  included  in. 
covenants  of  this  kind  if  there  are  apt  words,  and 
in  Beholjield  v.  Bpooner  (ubi  tup.)  there  were- 
special  words  showing  clearly  that  annuities  were- 
intended  to  be  included  in  the  covenant,  and  that 
distinguishes  that  case  from  this.  White  v.  Briggt 
(ubi  tup.)  and  Townthend  v.  Harrowby  (ubi  tup.) 
were  not  cited  in  Beholjield  v.  Bpooner  (ubi  tup.), 
and  it  does  not  touch  the  question  raised  in  this- 
case,  which  is  this  :  Whether  where  the  covenant 
is  framed  in  general  termB  and  there  is  nothing  in 
the  settlement  to  bring  in  an  annuity  or  life- 
interest  specifically,  the  inclusion  of  an  annuity 
or  life  interest  is  consistent  with  the  general! 
intention  of  the  parties  in  making  the  settlement. 
That  question  was  not  affected  by  SchoJfieldr. 
Spooner  (ubi  tup.).  It  seems  to  me  that  I  am  in, 
the  same  position  as  Lord  Romilly  found  himself 
in,  except  that  I  am  more  strongly  bound.  He- 
was  bound  by  While  v.  Briggt  (ubi  »«P  )•  I  am 
bound  by  White  v.  Briggt  (ubt  tup.)  and  Toumthentt 
v.  Harrowby  (ubi  tup.).  There  is  no  case  the  other 
way,  and  I  must  hold  that,  strong  and  general  as 
the  words  are,  quite  strong  enough  by  themselves- 
to  include  an  annuity  or  a  life  interest,  yet,  having 
regard  to  the  general  intention  of  the  parties,  I 
must  hold  that  these  annuities  are  not  covered 
by  the  covenant. 
Solicitor :  Nicholas  Hanhart. 
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(Before  Joyce,  J.) 

Christy  p.  Tipper;  Re  Young's  Trade 
Mare,  (a) 

Trade  mark— u  Invented  word"— "  Absorbine"— 
Removal  from  register— Paten tt,  Designs,  and 
Trade  Marks  Act  1883  (46  X-  47  Viet.  c.  57), 
».  64,  sub-s.  1 — Patents,  Designs,  and  Trade 
Marks  Act  1888  (51  &  5-  Vic*,  e.  50),  s.  10, 
sub-s.  1. 

V.,  a  manufacturing  chemist,  residing  in  America, 
obtained  in  Nov.  1901  the  registration  in  the 
United  Kingdom  of  the  word  "  Abtorbine  "  as  a 
trade  mark  in  respect  of  chemical  substayicei 
used  for  agricultural,  horticultural,  veterinary, 
and  sanitary  purposes,  and  also  in  respect  of 
chemical  substances  prepared  for  use  in  medicine 
and  pharmacy.  He  u$ed  the  word  in  connection 
with  a  liquid  preparation  designed  to  absorb 
and  remove  various  growths  and  diseases  in 
animals. 

Mesers.  T.  were  well-known  manufacturers  of  an 
ointment  intended  for  similar  purposes,  which 
they  sold  under  the  name  of  "  Absorbent "  till 
1901,  but  about  the  time  of  Y.fs  registration  of 
"  Absorbine  "  they,  without  any  knowledge  of 
that  fact,  changed  the  name  of  their  ointment  to 
"  Abtorbine,"  and  sold  it  under  that  name. 

Y.  and  his  English  agents,  Messrs.  C-,  brought  an 
action  againtt  them  to  restrain  themfrom  infring- 
ing the  registered  trade  mark  "Absorbine"  and 
from  passing  off  any  veterinary  preparation  as 
a  preparation  of  the  plaintiffs'. 

Messrs.  T.  contended  that  " Abtorbine"  ought  not 
to  have  been  registered  as  a  trade  mark,  and 
moved  to  expunge  it  from  the  register. 

Held,  that  "  Absorbine  "  was  not  an  invented  word, 
since  the  first  two  tyllablca  formed  an  ordinary 
English  word,  and  the  last  was  a  meaningless 
flourish  or  termination,  and  there  was  no  inven- 
tion in  continuing  the  syllables ;  and  that  it 
must  therefore  be  expunged  from  the  register,  and 
the  action  be  dismissed. 

Trial  of  action  and  motion  for  rectification  of 
register. 

Mr.  Wilbnr  Fenelon  Young,  a  manufacturing 
chemist  carrying  on  business  in  Springfield, 
Massachusetts,  United  States  of  America,  was  the 
manufacturer  of  a  medicinal  preparation  for 
veterinary  purposes,  and  Messrs.  Thomas  Christy 
and  Co.,  a  firm  of  wholesale  druggists  in  the  city 
of  London,  were  his  sole  agents  in  this  country 
for  the  sale  of  it. 

The  preparation  had  been  sold  in  America  for 
some  years  under  the  name  of  "  Absorbine,"  and 
there  had  also  been  sales  of  it  under  that  name 
in  this  country. 

On  the  21st  Not.  1901  Mr.  Young  applied  for 
:ind  in  due  course  obtained  registration  in  the 
United  Kingdom,  as  of  that  date,  of  the  word 
'*  Absorbine  "  as  bis  trade  mark. 

He  was  registered  as  proprietor  of  the  trade 
mark  "Absorbine,"  No.  242,163,  in  class  2,  in 
respect  of  chemical  substances  used  for  agricul- 
tural, horticultural,  veterinary,  and  sanitary  pur- 
poses, and  in  class  3,  No.  242,164,  in  respect  of 
chemical  substances  prepared  for  use  in  medicine 
and  pharmacy. 

The  following  disclaimer   appeared  on  the 

(a)  Btfwrud  by  H.  W.  Law,  Eiq.,  Barruvw-ti  Law. 
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register:  "  No  claim  is  made  to  the  exclusive  use 
of  the  word  'absorb.'  " 

"  Absorbine  "  had  been  described  by  Mr.  Young, 
in  an  application  for  its  registration  in  America, 
aa  an  arbitrary  or  arbitrarily  chosen  word,  lte 
user  by  him  appeared  to  have  been  solely  in  con- 
nection with  and  as  a  designation  of  his  prepara- 
tion, which  was  a  liquid  one,  professing  to  be  pre- 
pared especially  to  absorb  and  remove  "  wind- 
puff,  capped  hook,  thorough-pin,  fatty  tumours* 
enlarged  glands,  and  all  puffs  and  swellings." 
It  was  made  up  and  sold  in  bottles  contained  in 
carton  boxes. 

Messrs.  B.  C.  Tipper  and  Son,  who  had  for 
many  yeara  past  carried  on  in  Birmingham  a 
large  and  well-known  business  as  manufacturers 
and  vendors  of  various  medical  preparations  for 
veterinary  purposes,  had,  among  other  prepara- 
tions', prepared  and  sold  in  pots  a  grease  or 
ointment  used  aa  a  remedy  for  bony  and  otber 
enlargements  on  animals,  and  acting  as  an 
absorbent  of  excrescences. 

Down  to  the  year  1901  Messrs.  Tipper  and  Son 
had  sold  this  ointment  under  tho  name  or 
"Absorbent";  but  in  the  autumn  of  1901  they 
determined  to  change  "words  such  as  "  Absorbent  " 
to  others  of  a  more  fanciful  description,  and 
accordingly  they  in  Oct.  1901  reprinted  their  label » 
and  catalogue  and  described  the  ointment  as 
"  Absorbine,"  under  which  name  they  had  since 
sold  it. 

In  doing  this  they  had  no  knowledge  of  the- 
sale  by  Messrs.  Christy  and  Co.  of  Mr.  Young'* 
preparation  as  "  Absorbine,"  nor  of  Mr.  Young'a 
intention  to  register  "Absorbine"  as  his  trade 
mark;  and  in  Dec.  1902,  on  discovering  the  ua» 
by  Messrs.  Christy  and  Co.  of  the  word  "  Absor- 
bine," they  wrote  requesting  them  to  desist  from 
using  it. 

This  Messrs.  Christy  and  Co.  refused  to  do, 
and  they  in  their  turn  asserted  their  right  to 
the  word,  and  demanded  that  Messrs.  Tipper  and 
Son  should  abandon  it. 

Eventually,  in  March  1903,  Messrs.  Christy 
and  Co.  ana  Mr.  Young  commenced  this  action 
against  Messrs.  Tipper  and  Son,  claiming  an 
injunction  restraining  them,  their  servants  and 
agents,  from  selling  or  offering  or  exposing  or 
advertising  for  sale  or  procuring  to  be  sold  any 
veterinary  preparation  not  of  the  plaintiff  s 
manufacture  under  the  name  of  "  Absorbine  "  or 
underanyothername  which,  by  reason  of  colourable 
imitation  thereof  or  otherwise,  was  calculated  to 
represent  or  lead  to  the  belief  that  such  prepara- 
tion was  a  preparation  of  the  plaintiff's;  from 
in  any  manner  infringing  the  plaintiffs  registered 
trade  mark,  No.  242,163 ;  and  from  in  any  mannor 
passing  off  or  enabling  or  assisting  others  to  pass 
off  any  such  veterinary  preparation  as  or  for  a 
preparation  of  the  plaintiff's,  together  with 
damages  or  an  account  of  profits  and  an  order 
for  delivery  up  or  destruction  of  labels,  kc,  of 
the  defendants  offending  against  the  injunctions. 

The  defendants  contended  that,  apart  from  all 
other  questions  arising  in  the  action,  the  registra- 
tion of  "Absorbine"  as  a  trade  mark  was 
improper  on  the  grounds  that  it  was  not  an 
invented  word  or  distinctive  of  the  plaintiff's 
goods,  but  merely  descriptive  of  the  character  or 
quality  of  the  article,  and  had  prior  to  registration 
been  used  by  the  defendants  and  other  persons  in 
connection  with  similar  articles. 
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They  moved  for  the  rectification  of  the  Register 
of  Trade  Marks  by  the  removal  of  the  trade  mark 
"  Abaorbine  "  in  both  classes. 

The  action  and  motion  were  tried  together, 
and  evidence  was  given  of  the  use  of  the  word 
"  Abaorbine  "  and  words  of  similar  meaning  in 
connection  with  such  preparations  by  the  plaintiffs 
and  defendants  and  other  persons  in  this  country 
and  the  United  States,  and  of  the  nature  of  the 
respective  preparations  and  the  extent  to  whicb 
they  had  been  advertised  and  sold. 

Hughes,  K.C.  and  Sebastian  for  the  plaintiffs  in 
the  action,  respondents  to  the  motion. — A  word  is 
"  invented  "  if  it  has  not  previously  been  in  general 
use  as  an  English  word  and  is  not  a  compound  of 
existing  words.  See  the  judgments  of  the  House 
of  Lords  in  Eastman  Photographic  Materials  Com- 
pany v.  Comptroller-General  of  Patents,  Designs, 
and  Trade  Marks  (79  L.  T.  Rep.  195 ;  (1898)  A.  C. 
571),  which  decided  that  an  invented  word  may 
have  reference  to  the  character  or  quality  of  the 
goods.  See  also  /.  C.  and  J.  Field  and  Co.  v. 
Wagel  Syndicate  (82  L.  T.  Rep.  231 ;  17  Rep.  Pat. 
Cas.  266},  where  "  Savonol "  was  held  to  be  an 
invented  word.  A  word  may  be  a  good  trade 
mark  though  it  is  not  absolutely  new,  but  has 
been  used  before  : 

Re  Linotype  Company's  Trade  Mark,  82  L.  T.  Rep. 
794  ;  (1900)  2  Ch.  238. 

Nor  can  the  defendants  take  advantage  of  user  of 
"  Abaorbine  "  or  similar  words  by  third  parties : 
Paine  and  Co.  v.  Danielle  and  Son*'  Breweries; 
Re  Paine  and  Co.'*  Trade  Marks,  68  L.  T.  Rep. 
801 ;  (1893)  2  Ch.  507. 

With  regard  to  our  chum  in  the  action,  the  evi- 
dence shows  that  "  Abaorbine  "  would  be  taken  by 
anyone  to  refer  to  our  preparation,  and  we  should 
be  entitled  to  an  injunction  to  restrain  passing  off 
even  if  our  trade  mark  had  been  expunged  from 
the  register : 

Birmingham  Vinegar  Brewery  Company  v.  Powell, 
76  L.  T.  Rep.  792  ;  (1897)  A.  C.  710. 

Younger,  K.C.  and  E.  P.  Hewitt  for  the  defen- 
dants in  the  action,  applicants  on  the  motion. — 
Before  the  decision  in  the  "  Solio  "  case,  Eaxtman 
Photographic  Materials  Company  v.  Comptroller' 
General  (ubi  smb.),  a  word  formed  in  the  same 
•way  as  "  Abaorbine  "  here — "  Satinine  " — had  been 
held  not  to  be  an  invented  word  in  Be  Meyerstein's 
Trade  Mark  (62  L.  T.  Rep.  526  ;  43  Ch.  Div.  604) ; 
and  we  contend  that  there  is  nothing  in  the 
41  Solio  "  decision  which  is  at  variance  with  this, 
nor  with  the  similar  decision  that  "  Eboline"  was 
not  an  invented  word  in  Re  Sir  Titus  Salt,  Bart., 
Sons,  and  Co.'s  Application  (71  L.  T.  Rep.  3N6  ; 
(1S94)  3  Cb.  166).  These  cases  and  Re  Farben- 
fabriken  Application  (70  L.  T.  Rep.  186;  (1894) 
1  Cb.  645)  were  the  leading  authorities  on  the 
subject  at  the  date  of  the  decision  in  the  "  Solio  " 
case,  and  in  that  case  Lord  Herschell  (1898) 
A.  C,  at  p.  580)  expressly  approved  of  the  decision 
in  Re  Farbtnfabrxken  Application  (ubi  sup.)  with 
a  qualification  only  as  to  foreign  words.  The 
"  Solio "  case  (ubi  sup.)  merely  decided  that 
clauses  (d)  and  (e)  in  sub-sect  1  of  sect.  10  of  the 
Patents,  &c.,  Act  1888  are  independent  of  each 
other.  It  did  not  introduce  any  great  change 
into  tbe  law,  and  the  judgments  of  Lords  Hals- 
bury,  Heraehell,  Macnaghten,  and  Shand  are  in 
our  favour,  and  Buckley,  J.'s  words  in  /.  C.  and 
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/.  Field  and  Co.  v.  Wagd  Syndicate  (17  Ren.  Pat. 
Cas.,  at  p.  271)  show  that  he  took  this  view  of 
Lords  Herschell  and  Macnaghten's  judgments. 
An  invented  word  cannot  be  made  by  taking  an 
existing  English  word,  at  all  events,  and  adding 
a  meaningless  syllable.  The  word  must  be  new 
and  freshly  coined : 

Re  British  EUctronons  Company's  Application,  13 

Rep.  Pat  Cas.  447 ; 
Re  Farben/abriken  Application  (ubi  sup.). 

Even  if  the  decision  in  Re  Linotype  Company's 
Trade  Mark  (ubi  sup.)  was  correct,  it  was  based 
on  the  fact  that  there  had  been  no  real  publica- 
tion of  the  word  in  this  country.  The  word 
cannot  be  a  trade  mark  if  it  has  been  used  in  a 
foreign  country  to  describe  tbe  article,  as 
"Abeorbine"  has  been  in  the  United  States : 

K«  British  Eleetrozone  Company's  Application  (ubi 
tup.)', 

Davis  v.  Btriboltt  Rs  Dnvi>,Bf^oendahl,  and  Co's 
Trade  Mark*,  59  h.  T.  Hep.  854  ;  6  Rep.  Pat  Cas. 
207; 

Re  Densham's  Trade  Mark,  72  L.  T.  Bep.  148 ;  and 
in  the  Ct.  of  App.  lb.  614 ;  (1895)  2  Ch.  176. 

With  regard  to  tbe  claim  in  the  action,  it  cannot 
be  suggested  that  our  sale  of  our  preparation 
deceives  anyone.  Tbe  plaintiffs'  preparation  is  a 
liniment  and  ours  is  an  ointment  and,  in  the 
absence  of  evidence  that  tbe  sale  is  calculated  to 
deceive,  the  plaintiffs  cannot  succeed  in  an  action 
against  ua  for  using  their  trade  mark  in  connec- 
tion with  a  totally  different  kind  of  goods  : 

Edwards  v.  Denni*  ;  Re  Edwards'  Trade  Mark,  54 
L.  T.  Rep.  112  ;  30  Ch.  Div.  454. 

12,  /.  Parker  for  the  Comptroller-General. 

Hughes,  K.C  in  reply. — As  to  the  previous  user 
of  tbe  word  in  the  United  States,  the  plaintiff 
Young  cannot  be  debarred  from  registering  it  as 
a  trade  mark  by  reason  of  the  fact  that  he  himself 
invented  and  used  it.  With  regard  to  the  sug- 
gestion that  the  goods  of  the  plaintiffs  and 
defendants  are  of  different  kinds,  they  are  both 
veterinary  preparations,  merely  made  up  in 
different  forms.  The  decision  in  Edward*  v. 
Dennis  (ubi  sup.)  really  turned,  as  is  clear  from 
the  words  of  Fry,  L.J.  (30  Ch.  Div.,  at  p.  479), 
on  the  fact  that  the  trade  mark  had  been 
assigned,  and  the  assignee  claimed  to  use  it 
for  a  wider  class  of  goods  than  it  had  been  used 
for  by  bis  assignor.  Moreover,  no  one  wanting 
wire,  as  in  that  case,  would  take  iron  sheets ;  but 
anyone  wanting  a  veterinary  remedy  called 
"Abaorbine,*'  and  not  knowing  its  form,  would 
take  what  was  offered  him.  The  use  of  the  same 
word  to  describe  two  veterinary  preparations  must 
be  calculated  to  deceive,  and  evidence  is  not 
necessary.   He  referred  to 

North  Cheshire  and  Manchester  Brewery  Company 

v.  Manchester  Brewery  Company,  79  L.  T.  Rep. 

645  ;  (1899)  A  C.  83. 

Cur.  adv.  vult. 

Feb.  1. — Jotcb,  J.,  after  stating  the  facts 
respecting  the  registration  of  the  trade  mark 
"  ADsorbine  "  by  Mr.  Young  and  tbe  nature  of  the 
preparations  of  the  plaintiffs  and  defendants 
respectively,  said  that  the  defendants  appeared  to 
be  perfectly  honest  and  honourable  tradesmen 
and  to  have  changed  the  title  of  their  ointment 
without  any  knowledge  of  what  the  plaintiffs 
were  doing.   His  Lordship  then  said  that  in  his 
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opinion  the  only  ground  for  the  passing-off  action 
m  the  use  of  the  word  "  Absorbine,"  and  that,  if 
"  Absorbine "  were  allowed  to  remain  on  the 
register,  tho  action  for  passing  off,  as  distinguished 
from  infringement  of  trade  mark,  was  unnecessary. 
He  then  continued:  It  is  quite  clear  that  the 
word  "  Absorbine  "  has  obvious  reference  to  the 
character  or  quality  of  the  goods.  It  can  only  be 
registered,  if  at  all,  under  sect.  64,  sub-sect.  (1)  (d), 
of  the  Patents,  Designs,  and  Tiado  Marks  Act 
]nV5  as  being  an  "  invented  word."  Whether  it 
is  or  is  not  an  "  invented  word  "  within  the  mean- 
ing of  the  statute  is  the  single  question  that 
remains  for  me  to  decide.  The  first  two  syllables  of 
the  word  now  under  consideration  are  beyond  all 
question  the  common  English  word  "absorb." 
I'  have  not  been  told  how  the  whole  word  was 
invented.  In  the  application  for  its  registration 
in  America  it  was  spoken  of  by  the  applicant  as 
an  arbitrary  or  arbitrarily  chosen  word.  It  may 
simply  be  a  misspelling  of  the  present  participle 
of  toe  verb  "  absorb,"  or  represent  that  participle 
pronounced  in  a  careless,  slovenly  fashion — I  may 
almost  say  as  frequently  pronounced  by  ordinary 
people.  If  it  be  that,  it  is  certainly  incapable  of 
registration  in  respect  of  such  a  veterinary 
medicament  as  that  of  the  plaintiffs.  Or  it  may 
be  the  common  .English  verb  "absorb"  with  a 
common  termination  added  thereto.  Such  a 
termination  is  found  in  very  many  words  designat- 
ing chemical  substanoes,  as  may  be  seen  by 
reference  to  the  index  to  any  manual  of  chemistry 
— e.g.,  chlorine,  glycerine,  pepsine,  saccharine.  It 
is  also  frequently  found  as  a  mere  termination  in 
the  names  of  medicinal  and  other  preparations 
which  are  sometimes  referred  to  as  proprietary 
articles — e.g.,  maltine,  phoapherine,  sulpholine, 
brilliantine,  4c.  When  so  used,  I  am  not  aware 
that  the  syllable  "  ine  "  has  any  meaning  at  all  of 
itself ;  nor  has  it  any  here.  It  is  little,  if  any- 
thing, more  than  a  sort  of  flourish,  rounding  off 
the  word  or  expression  to  which  it  is  attached  in 
order  to  make  a  euphonious  name.  In  the"Solio" 
case  (Entlman  Photographic  Materials  Company  v. 
Comptroller-General,  79  L.  T.  Rep.  195  ;  (1898) 
A.  V.  571)  it  was  decided,  contrary  to  what  had 
previously  been  held,  that  a  word  might  be  a  good 
invented  word  although  it  might  have  some 
reference  to  the  character  or  quality  of  the  goods, 
and  that  the  word  "  Solio  "  was  an  invented  word. 
Bat  the  present  Lord  Chancellor,  in  the  course  of 
his  observations,  said  (1898)  A.  C,  at  p.  577) : 
"My  Lords,  I  desire  to  give  my  opinion  with 
reference  to  the  particular  words,  and  not  to  go 
behind  it.  I  can  quite  understand  suggesting 
other  words — compound  words  or  foreign  words — 
as  to  which  it  would  be  impossible  to  say  that 
they  were  invented  words,  although  perhaps  never 
seen  before,  or  that  they  did  not  indicate  the 
character  or  quality  of  the  goods,  although  as 
words  of  the  English  tongue  they  had  never  been 
seen  before.  Suppose  a  person  were  to  attempt 
to  register  as  a  single  English  word  '  Cbeapand- 
gooov  or,  even  without  taking  so  gross  an  example, 
using  a  word  so  slightly  differing  from  an  ordinary 
and  recognised  word  as  to  be  neither  an  invented 
word  nor,  avoiding  the  prohibited  choice  of  a  word, 
indicating  character  or  quality.  The  line  must 
sometimes  be  difficult  to  draw ;  but  to  my  mind 
the  substance  of  the  enactment  is  intelligible 
enough,  and  the  comptroller  has  to  make  up  his 
mind  whether  in  substance  there  has  been  an 


infringement  of  the  rule.  Of  oourso,  also,  words 
which  are  merely  misspelt,  but  which  are  never- 
theless, in  sound,  ordinary  English  words,  and 
the  use  of  which  may  tend  to  deceive,  ought  not 
to  be  permitted."  And  Lord  Herschell,  a  very 
high  authority  on  the  subject,  said  (at  p.  581) :  "  It 
may,  no  doubt,  sometimes  be  difficult  to  deter- 
mine whether  a  word  is  an  invented  word  or  not. 
I  do  not  think  the  combination  of  two  English 
words  is  an  invented  word,  even  although  the 
combination  may  not  have  been  in  use  before; 
nor  do  I  think  that  a  mere  variation  of  the 
orthography  or  termination  of  a  word  would  be 
sufficient  to  constitute  an  invented  word,  if  to  the 
eye  or  ear  the  same  idea  would  be  conveyed  by 
the  word  in  its  ordinary  form."  And  Lord 
Sband  in  the  same  case  said  (p.  584) :  "  At  the 
same  time  I  agree  with  your  Lordships,  and 
particularly  with  what  has  been  said  by  my  noble 
and  learned  friend  Lord  Macnaghten,  in  thinking, 
especially  after  the  decision  to  be  given  in  this 
case,  that  the  Comptroller- General  will  be  fully 
warranted  in  taking  care  that  there  shall  not  be 
admitted,  under  the  guise  or  cover  of  words 
called  '  invented '  by  the  applicant,  words  really 
in  ordinary  use,  which  might,  in  a  disguised  form, 
have  reference  to  the  character  or  quality  of  the 
goods.  There  must  be  invention,  and  not  the 
appearance  of  invention  only.  It  is  not  possible 
to  define  the  extent  of  invention  required;  but 
the  words,  I  think,  should  be  clearly  and  sub- 
stantially different  from  any  word  in  ordinary 
and  common  use.  The  employment  of  a- word  in 
such  use,  with  a  diminutive  or  a  short  and  mean- 
ingless syllable  added  to  it,  or  a  mere  combination 
of  two  known  words,  would  not  be  an  invented 
word ;  and  a  word  would  not  be  '  invented '  which, 
with  some  trifling  addition  or  very  trifling  varia- 
tion, still  leaves  the  word  one  which  is  well  known 
or  in  ordinary  use,  and  which  would  be  quite  under- 
stood as  intended  to  convey  the  meaning  of  such 
a  word."  I  know  of  no  authority  which  requires 
me  to  hold  that  a  word  such  as  "  Absorbine '  is  an 
invented  word.  None  of  the  syllables  or  parts  of 
which  the  word  is  composed  is  invented,  and  I  see 
no  invention  in  the  combining  of  them  so  as  to 
form  the  whole.  The  case  of  Be  Linotype  Com- 
pany's Trade  Mark  (82  L.  T.  Rep.  794 ;  (1900)  2  Ch. 
238)  was  materially  different  from  the  present  case; 
and  so,  I  think,  was  that  of  "  Savonol "  (J.  C.  and 
J.  Field  and  Co.  v.  Wagel  Syndicate,  82  L.  T.  Rep. 
231 ;  17  Rep.  Pat.  Caa.  266).  Under  the  circum- 
stances I  find  myself  compelled  to  hold  that 
"Absorbine"  is  not  an  invented  word;  and 
consequently  it  must  be  expunged  from  the 
register  of  trade  marks,  and  the  action  must 
be  dismissed,  with  the  usual  consequences. 

Solicitors:  L.  G.  Tovmroe;  Belfrage  and  Co., 
agents  for  T.  IK.  Robinson,  Birmingham ;  Solicitor 
to  the  Board  of  Trade. 
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premises  of  the  appellant  did  not  constitute  in 
law  an  appropriation  of  the  Roods  to  Goulding. 

The  appellant  cited  the  case  of  PletU  v.  Bealtie 
(74  L.T.  Rep.  148;  (1896)  1  Q.  B.  519). 

The  justices  were  of  opinion  that  there  was  no 
appropriation  of  the  gcods  at  the  appellant's 
licensed  premise*,  and  tbnt  therefore  the  sale 
took  place  at  Kirkella. 

They  therefore  convicted  the  appellant. 

Lush,  K.C.  and  Shorlt  for  the  appellant. 

Avory,  K.C.  and  Biron  for  the  respondent. 

Lord  Alverstone,  C.J.— Owing  to  the  way  in 
which  the  facts  are  stated,  tbe  case  is  not  free 
from  difficulty.  The  appellant  was  summoned 
for  unlawfully  selling  beer  by  retail  at  a  house 
where  he  was  not  then  authorised  by  his  licence 
to  sell  the  same,  and  so  the  onus  was  on  the  pro- 
secution to  show  a  sale  off  the  premises.  The 
order  was  taken  off  the  licensed  premises,  but  was 
handed  to  the  appellant  at  the  licensed  premises 
and  accepted  by  him  there.  The  goods  were 
selected  and  placed  aside  at  the  licensed  premises, 
and  there  was  a  subsequent  delivery  of  the  appro* 
printed  goods.  I  do  not  think  tbe  facts  Bhow  a 
sale  off  the  premises  according  to  the  authorities. 
They  show  a  transaction  where  the  contract  was 
made  on  the  licensed  premises,  though  that 
might  not  be  sufficient  to  pass  the  property  In 
the  goods,  hut.  so  far  as  the  Licensing  Act  is  con- 
cerned, I  think  the  sale  took  place  on  the  licensed 
premises. 

Wills  and  Channels,  JJ.  concurred. 

Appeal  allowed. 

Solicitors:  Itollif  and  Sons,  for  Rollit.  Hull: 
Bockett,  Stunt,  and  Nash,  for  /.  B.  Proctor, 
Beverley. 


Km.  23  and  Dee.  8, 1903. 
(Before  Phillimore,  J.) 
Haycocks  Limited  r.  Mclholland.  (a) 
Practice  —  Co$t«  —  Reference  to    master  wider 
Order  XIV.— High  Court  teaie— County  Courts 
Act  1888  (51  *  52  Vict.  c.  43),  «.  116. 

Where  an  action  it  brought  in  the  High  Court 
and  an  application  is  made  under  Order  XIV., 
and  the  action  it  referred  to  a  matter  under 
rule  7  of  that  order,  if  tlie  plaintiff  recovers  more 
than  •101..  but  lett  than  501.,  he  can  only  recover 
County  Court  cottt  of  action,  but,  to  far  at  the 
cottt  of  the  reference  are  concerned,  the  matter  it  to 
be  deemed  an  arbitrator,  and  he  hat  the  tame  dit~ . 
cretion  at  to  cottt,  including  tlie  power  to  certify 
for  High  Court  cottt  of  the  refererxe,  at  an  arbi- 
trator  hat. 

A  matter  hat  no  power  to  extend  the  twenty-one 
days  allowed  for  obtaining  judgment  under 
Order  XIV.  with  High  Court  cottt,  at  by  sect,  lit? 
of  the  County  Courts  Act  1888  that  power  it  only 
given  to  a  judge  of  the  High  Court. 

Appeal  in  chambers  from  the  order  of  a  master. 

The  facts  of  the  case  sufficiently  appear  from 
the  written  judgment  of  the  learned  judge,  which 
was  read  in  court. 

J.  D.  Crawford  for  the  plaintiffs. 
Xield  for  the  defendant. 


KING'S  BENCH  DIVISION. 

Wednesday,  July  1.  1903. 

(Before  Lord  Alverstone.  C.J .  Wills  and 
Chaknell.  JJ.) 

Walker  (app.)  r.  Walker  (resp.).  (a) 

Licensing — Order  taken  by  traveller — Appropria- 
tion— Sale  off  licensed  premises — Licensing  Act 
1872  (35  £  36  Vict.  c.  94),  t.  3. 

An  order  for  beer  having  been  given  to  the  traveller 
of  a  perton  licensed  to  retail  beer  at  hit  pre- 
mises by  a  cuttomer  at  tuch  customer' t  house,  the 
traveller  handed  the  order  to  the  licensee  at  the 
licensed  premises,  who  appropriated  the  beer  by 
placing  it  in  a  box  at  those  premises  with  a  piece 
of  paper  on  which  was  the  customer's  name. 
The  beer  was  delivered  and  paid  for  at  the  cut. 
tomer't  house. 

Held,  that  this  was  not  a  tale  off  the  licented  pre. 
mitet. 

Case  stated  on  an  information  preferred  by  the 
respondent  against  the  appellant  for  unlaw- 
fully selling  by  retail  certain  bottles  of  beer  and 
stout  at  a  house  where  he  was  not  then  authorised 
by  licence  to  sell  the  same. 

The  following  facts  were  proved  or  admitted : — 

The  appellant  was  a  grocer  and  held  a  retail 
off-licence  for  the  sale  of  beer,  wine,  and  spirits 
at  his  premises  at  Kingston-upon-Hull. 

On  the  17th  Dec.  1902  the  appellant's  traveller 
went  to  Kirkella,  a  village  some  few  miles  distant 
from  Kingston-upon-Hull,  and  called  at  the  hou^e 
of  one  Goulding,  who  gave  him  an  order  for  six 
bottles  of  beer  and  six  bottles  of  stout.  The 
traveller  made  an  entry  of  tbe  order  in  his 
order-book,  and  upon  his  return  in  the  evening 
to  Kingston-upon-Hull  handed  his  order-book  to 
the  appellant  at  the  licensed  premises. 

On  the  23rd  Dec.  the  appellant  wrote  out  from 
his  order-book  a  delivery  list  of  tbe  goods  which 
the  traveller  was  to  deliver  the  following  day  when, 
in  the  ordinary  course,  be  would  again  visit 
Kirkella.  and  this  list  included  the  beer  and  stout 
-ordered  by  Goulding. 

Bv  means  of  this  list  the  various  goods  ordered 
by  Goulding  and  others  in  the  previous  week  were 
got  ready  by  the  appellant  for  each  customer, 
and  were  loaded  for  delivery  for  suoh  customers 
upon  the  appellant's  trolley  at  the  licensed 
premises  on  the  24th  Dec. 

The  bottles  for  Goulding  were  selected  by  the 
appellant  at  the  licensed  premises,  and  were  then 
placed  in  a  wooden  box,  partitioned  so  as  to  hold 
twelve  bottles  and  no  more,  and  a  piece  of  paper, 
with  the  name  of  Goulding  on,  was  put  into  tbe 
box  at  the  licensed  premises,  and  the  goods  were 
then  loaded  for  delivery.  This  box  and  its  con- 
tents and  tbe  slip  of  paper  were  delivered  at 
Goulding's  bouse  at  Kirkella  on  the  24th  Dec.,  and 
were  paid  for  on  delivery. 

The  appellant  stated  that  if  anvof  the  bottles 
bad  been  broken  in  transit  and  before  delivery  be 
should  have  borne  the  loss,  as  otherwise  he  would 
have  loit  a  customer. 

The  respondent  contended  that  the  sale  of  tbe 
beer  and  stout  took  place  at  Goulding's  house  at 
Kirkella ;  that  the  property  in  the  goods  did  not 
pass  and  there  was  no  appropriation  thereof  until 
delivery ;  and  that  what  was  done  on  the  licensed 

<a)  Reported  bj  \V.  i.f  K.  tlEittir  kt,  E»q.,  B*rrUter-»t-U«. 


l«i>  Rtporwd  hj  W.  Pt  B.  Ultsen,  St.]  .  B*rri»t«r-»t-L»w. 
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Dec.  8.— Phillimobe,  J. — In  this  case  the 
summons  came  before  me  in  chambers,  and  was 
argued  by  counsel  on  the  28th  Xov.  last.  1  took 
time  to  consider  what  my  order  should  lo,  and  as 
the  matter  involves  some  questions  of  importance 
with  regard  to  the  procedure  in  small  deot  cases, 
1  thought  it  well  to  have  information  from  the 
masters  of  the  King's  Bench  Division,  and  to  give 
roj  judgment  in  court  The  action  is  brought  on 
a  tradesman  a  bill  for  a  small  balance  of  account 
representing  items  of  dispute  between  the  trades- 
man and  his  employer  in  a  bill  of  considerable 
a  mount.  The  sums  taken  out  under  Order  XIV. 
was  heard  before  a  master  on  the  -9th  Oct.  last. 
Xo  order  was  drawn  up  upon  this  summons,  but 
the  master's  note  upon  it  is  as  follows:  "Ad- 
journed for  trial  before  master."  Thereafter  the 
case  waa  tried  before  the  same  master,  witnesses 
were  examined,  and  the  master  finally  decided  in 
favour  of  the  plaintiff*  for  23/.  15s.,  which,  if  I 
recollect  rightly,  was  either  the  whole  or  nearly 
the  whole  of  tne  plaintiff's  claim.  The  master 
proceeded  to  embody  his  judgment  in  the  follow- 
ing terms :  "  It  is  ordered  that  tbe  plaintiffs  be 
at  liberty  to  sign  judgment  for  23i  15«.  with  71. 
costs  of  action,  and  also  with  costs  of  the  reference 
to  the  master  and  his  award,  such  costs  to  be  taxed 
by  the  taxing  master  on  the  High  Court  scale,  with 
tne  certificate  that  tbe  action  w«s  a  fit  action  to  be 
brought  in  tbe  High  Court.  This  is  the  order  under 
appeal ;  and  tbe  application  to  me  is  that  I  should 
vary  it  by  directing  that  the  plaintiffs  should  sign 
judgment  with  costs  on  the  County  Court  scale. 
In  the  first  place,  it  is,  I  think,  inconvenient 
that  no  order  of  reference  was  drawn  up.  The 
reference  to  the  master  can  only  be  made  by 
consent  of  the  parties  (Order  XIV .,  r.  7).  In  the 
case  before  tne  there  was  some  uncertainty  as  to 
whether  such  consent  was  given.  I  think  that 
consent  was  sufficiently  expressed  ;  but  there 
ought  to  be  no  doubt  in  the  matter.  The  master 
should  explain  to  parties  that  he  can  only 
make  such  an  order  by  consent,  and  this  equally 
so  whether  it  be  in  a  town  or  a  country  case. 
Moreover,  the  word  "  adjournment "  is  not  correct. 
There  should  be  an  order  drawn  up,  and  it  should 
recite  that  it  was  made  by  consent.  In  the 
second  place,  I  do  not  think  tbe  master  has 
power  to  extend  the  twenty-one  days  allowed  for 
obtaining  judgment  under  Order  XlV,  with  High 
Court  costs.  The  statutory  power  under  sect.  Ho" 
of  the  County  Courts  Act  1888  is  given  only  to  a 
judge :  (see  Cox  v.  Hill,  67  L.  T.  Rep.  2ri).  X  find 
the  masters  are  entirely  in  accord  as  to  this ;  and 
it  is  right  to  say  that  in  this  case  tbe  master  has 
not  purported  to  extend  the  time.  This  being 
so,  and  judgment  not  having  been  obtained  within 
the  twenty-one  days,  cobts  of  the  action,  as  dis- 
tinct from  the  costs  of  the  reference,  must  be  on 
the  County  Court  scale.  Here  the  master  has 
given  a  lump  sum  for  those  costs  under  Order 
LXV.,  r.  27,  sub-r.  3b,  and  the  scale  given  under 
the  practice  rules  for  High  Court  costs  under 
Order  XIV.,  where  the  sum  recovered  is  over 
20/.  and  under  50/.  I  am  far  from  saying  that 
the  master  was  wrong  in  giving  a  fixed  sum.  On 
the  contrary,  it  seems  to  me  the  best  thing  to  do, 
and  it  would  be  absurd  to  make  ont  a  hypothetical 
County  Court  bill  of  costs.  But,  as  the  scale  is 
to  be  County  Court  and  not  High  Court,  I  think 
(as  the  master  points  out)  special  regard  should 
be  paid  to  Order  LXV.,  r.  12,  and  it  seems  to  me 


that  tbe  fixed  sum  should  be  less  than  the  High 
Court  fixed  sum.  I  have  no  reason  to  suppose 
that  tbe  master  was  professing  to  arrive  at  pro- 
bable County  Court  costs ;  and  though  I  was  told 
that  tbe  difference  would  not  be  great,  it  waa 
admitted  that  the  County  Court  costs  would  be 
rather  less.  I  propose  in  this  case  to  save  the 
expense  of  a  further  inquiry,  and  reduce  this  7/. 
to  5/.  10«.  The  particular  figure  is  not  to  be 
a  precedent,  and  1  should  hope  that  the  masters 
may  arrive  at  some  fixed  Bum  for  future  occasions. 
Then  as  to  the  costs  of  the  reference.  Treating 
this,  as  I  must,  as  a  reference  by  consent,  I  think 
the  case  is  governed  by  the  decision  of  the  Court 
of  Appeal  in  Street  v.  Street  (82  L.  T.  Rep.  648  -T 
(lftUUj  2  Q.  B.  57).  The  master  is  to  be  deemed  an 
arbitrator,  and  be  has  the  same  discretion  as  to 
costs,  including  the  power  to  certify  for  High 
Court  costs  as  an  arbitrator  has.  Tbe  judgment, 
therefore,  in  this  respect  must  stand,  i  have 
made  a  slight  variation  in  favour  of  the  defen- 
dant, the  appellant,  and  I  think,  as  I  have  pointed 
out,  tbat  be  may  have  been  somewhat  prejudiced 
by  the  informal  mode  in  which  the  matter  waa 
submitted  to  the  master.  In  the  main,  however, 
the  plaintiffs,  the  respondents,  hold  what  they 
have  got.  There  should  ba  no  costs  of  the 
appeal.  Order  accordingly. 

Solicitors:  /.  J.  Elicards  and  Co. ;  J.  Moverley 
Sharp. 


Wednesday,  Dec.  9, 1903. 

(Before  Lord  Axverstone,  C.J.,  Lawrance 
and  Kennedy,  JJ.) 

Wordsley  Brewery  Company  (apps.)  v. 
Halkokd  (resp.).  (a) 

Landlord  and  tenant— Tenancy— Grant  of  lease 
during  tenancy — Notice  to  quit  by  original  land- 
lord—  Validity. 

A  landlord  who,  during  the  currency  of  a  yearly 
tenancy,  grant*  a  U«$e  of  the  premises  to  u 
third  person,  cannot,  during  the  term  granted 
by  such  lease,  give  the  yearly  tenant  notice  to- 
quit. 

Case  stated  on  an  information  by  the  appellants 
to  recover  possession  of  certain  premises,  known 
as  New  Inns,  Alveley,  in  the  occupation  of  the 
respondent. 

Tbe  owner  of  the  New  Inns,  Alvoley,  waa  a 
Mrs.  Ann  Whiting,  and  the  respondent  had  been 
a  yearly  tenant  under  her  of  the  premises  at  the 
yearly  rent  of  15/.  payable  half  yearly,  the 
tenancy  being  a  Lady  Day  take. 

During  tbe  continuance  of  this  tenancy,  by  an 
indenture  dated  the  4th  March  1U02  Mrs.  Ann 
Whiting  granted  to  the  appellants  a  lease  of  the 
New  Inns  for  the  term  ot  fourteen  years,  com- 
mencing  on  the  25th  March  liHfcl,  at  the  yearly 
rent  of  20/.,  payable  half  yearly. 

At  the  time  the  lease  was  executed,  and  at  the 
request  of  the  appellants  a  notice  in  writiug 
addressed  to  the  respondent  was  signed  by 
Thomas  Whiting,  as  agent  on  behalf  of  bis  wile 
Ann  Whiting,  to  quit  and  deliver  up  possession  of 
tbe  New  Inns  on  the  25th  March  l!>03,  the  date 
of  such  notice  being  at  the  time  left  blank. 

The  notice  was  without  any  alteration  or  addL 

(a)  Reported  Sy  W.  0%  B.  BtMMT,  Esq.,  B»Tl»««Mrt-L»w. 
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Jenkins  (app.)  v.  Gbocott  (reap.).  [K.B.  Div. 

says :  "  The  effect  of  this  doctrine  with  regard  to 
leases  carved  out  of  the  reversion  or  remainder 
is  very  distinctly  stated  in  Bac.  Abr.  Tit.  Lease* 
(N)  (vol.  4,  p.  846,  7th  edit).  If  the  grantees  of 
such  leases  could  not  obtain  an  attornment,  they 
might  at  their  election  treat  the  grant  as  an 
interesse  termini;  but  where  they  obtained  the 
attornment  the  grant  operated  as  a  conveyance  of 
so  much  of  the  reversion.  The  statute  of  4  Anne, 
c.  10,  s.  9,  now  makes  all  grants  of  manors  or 
rents,  or  of  the  reversion  or  remainder  of  any 
messuages,  effectual  to  all  intents  and  purposes 
without  any  attornment  of  the  tenants  of  the 
manors  or  of  the  lands  out  of  which  the  rents 
shall  be  issuing,  or  of  the  particular  tenants 
upon  whose  estates  any  such  reversions  or  re- 
mainders shall  and  may  be  expectant  or  depend- 
ing as  if  their  attornment  had  been  had  and 
made."  Parke,  B.  in  Harmer  v.  Bean  (3  C.  &  K. 
307)  said  :  "  It  appears  that  all  the  rent  was  paid 
up  to  Michaelmas  1851,  and  the  plaintiff  is 
entitled  to  receive  for  all  rente  due  after  that 
till  Midsummer  1852;  for  we  find  that  in  Aug. 
1852  the  plaintiff  granted  a  lease  under  seal  of 
this  property  to  Mr.  Ford  for  twenty-one  years, 
and  in  consequence  of  this  being  done  the  rever- 
sion was  transferred  to  Mr.  Ford,  and  the 
plaintiff  cannot  recover  for  an}'  of  this  rent  due 
afterwards."  It  is  said  that  some  authorities  are 
inconsistent  with  that  view,  and  to  some  extent 
they  may  be,  but,  even  if  that  is  so,  we  have  to 
choose  between  them  all.  We  must  hold  that 
the  reversion  passed,  and  the  appeal  must  be  dis- 
missed. 

Laweanck  and  Kennedy,  JJ.  agreed. 

Judgment  accordingly. 

Solicitors:  Church,  Itendell,  and  Co.,  for  C. 
Herbert  Collis,  Stourbridge ;  Botterell  and  Roche. 


K.B.  Div.] 


tion,  except  the  date,  served  on  the  respondent 
on  the  4th  Sept.  1902,  and  was  dated  on  that  day. 

In  July  1902  the  appellants  made  application 
to  the  respondent  to  pay  to  them  a  quarter's  rent 
up  to  the  -4th  June  1902  (reckoned  from  the  pre- 
vious 25th  March),  bat  the  respondent  declined  to 
do  so,  alleging  that  no  rent  was  then  due. 

The  respondent,  on  the  application  of  the 
appellants,  did,  in  Oct  11*02,  pay  them  the  half 
year's  rent  up  to  the  previous  29th  Sept. 

The  respondent  also,  in  April  1903,  paid  to  the 
appellants  a  half  year's  rent  up  to  the  2oth 
March. 

Objection  was  taken  on  behalf  of  the  respon- 
dent that  the  notice  to  quit  was  void  and  of  no 
effect  and  it  was  contended  on  the  part  of  the 
respondent  that  as  such  notice  was  not  served 
prior  to  the  commencement  of  the  lease,  it  should 
have  been  given  by  or  on  behalf  of  the  appellants 
who  were  the  persons  entitled  to  immediate  rever- 
sion in  the  premises. 

It  was  contended  on  the  part  of  the  appellants 
that  although  Mrs  Ann  Whiting  had  granted 
them  a  lease  of  the  New  Inns,  it  did  not  affect  the 
yearly  tenancy  in  the  premises  of  the  respondent, 
and  that  until  the  respondent  attorned  tenant  to 
them  tbey  could  not  give  him  notice  to  quit, 
distrain  for  rent,  or  act  as  his  landlords,  and  that 
therefore  the  proper  person  to  give  the  notice  to 
quit  was  Mrs.  Ann  waiting,  and  by  the  subse- 
quent payment  of  rent  by  the  respondent  to  the 
appellants,  he  became  their  tenant,  and  they  were 
entitled  to  adopt  the  notice  which  was  running. 

The  justices  being  of  opinion  that  Mrs.  Ann 
Whiting  having  granted  a  lease  of  the  premises 
to  the  appellants,  could  not  give  a  valid  notice 
to  quit,  dismissed  the  application. 

Manby  for  the  appellants. 

Fisher  Williams  for  the  respondent. 

Lord  Alvebstone,  C.J. — I  do  not  think  that 
we  can  say  that  the  decision  of  the  justices  was 
wrong.    The  present  respondent  was  a  tenant 
from  year  to  year  of  Mrs.  Whiting,  and  during 
such  tenancy  she  granted  a  lease  for  fourteen 
years  to  the  appellants.    The  husband  as  agent 
tor  Mrs.  Whiting  at  the  tiuie  the  lease  was  exe- 
cuted signed  a  notice  to  quit  addressed  to  the 
respondent  but  that  was  not  dated  and  served 
until  September.     If  by  any  rule  of  law  the 
lessor  of  the  appellants  is  entitled  to  be  treated 
as  the  landlord  of  the  respondent,  then  that  notice 
to  quit  would  bo  good.   It  seems  to  me  that 
the  real  question  is  whether  or  not  under  these 
circumstances  the  assignee  of  the  reversion  is 
bound  to  give  the  notice  to  quit  or  whether  such 
assignee  can  avail  himself  of  the  notice  given  on 
behalf  of  bis  lessor.   I  think  in  this  court  the 
law  is  in  favour  of  the  contention  adopted  in 
the  court  below.    I  think  that  the  case  of  Doe 
v.  Brown  (2  £1.  &  Bl.  331)  is  binding  upon  us. 
That  case  says  that  where  a  party  entitled  to  a 
remainder  in  tail  expectant  upon  the  determina- 
tion of  a  life  estate  grants  a  term  of  years  to 
commence  immediately,  the  grantee  without  entry 
takes  an  immediate  vested  estate  carved  out  of 
the  remainder,  the  statute  4  Anne,  c.  10,  s.  9, 
making  the  conveyance  as  effectual  as  if  attorn- 
ment had  l>een  made  by  the  tenant  of  the  par- 
ticular estate.   The  grant  of  the  lease,  therefore, 
passes  the  reversion,  and  not  merely  the  attorn- 
ment.   Lord  Campbell,  C.J.  in  his  judgment, 


Nov.  10  and  Dec.  21. 1903. 

(Before  Lord  Alvebstone,  C.J.,  Kennedy  and 
Darunu,  JJ.) 

Jenkins  (app.)  v.  Gbocott  (resp.).(a) 
Registration  of  voter*  —  Declaration  by  lodger 
claimant  —  Evidence  —  Personal  attendance  of 
claimant— Rateable  value  of  house—Character  of 
street— Parliamentary  Voters  Registration  Act 
1843  (6  &  7  Vict.  c.  18}— Parliamentary  and 
Municipal  Registration  Act  1878  (41  *  42  Viet, 
c.  26). 

A  revising  barrister  by  personal  inspection  satisfied 
himself  that  certain  houses  were  very  poor  and 
small,  and  that  it  was  very  doubtful  whether  any 
lodgings  in  those  houses  were  worth  10/.  a  year 
unfurnished. 

J.  duly  sent  in  his  claim  as  a  lodger  with  his 
declaration  attached.  It  was  proved  that  the 
rateable  value  of  the  house,  which  was  stated  to 
be  in  as  poor  a  street  as  any  the  revising 
barrister  had  inspected,  was  only  141.  per  annum, 
ichieh  was  6«.  less  than  J.  claimed  to  pay  a* 
lodger.  The  revising  barrister  adjourned  the 
hearing  of  the  objection  to  J.'s  claim,  and  sent 
him  the  following  notice  :  "  .  .  .  your  claim 
to  vote  as  a  lodger  lias  been  objected  to  .  .  . 
your  claim  will  or  may  be  disallowed  unless  yov 
produce  or  cause  to  be  produced  to  me   .    .  . 

~im)  Reported  by  W.  dk  B.  Hihiit,  E»q.,  B*rrUl«r-«l-L»«. 
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your  tcnt-bixih  or  other  sufficient  evidence  that 
your  taid  lodging*  are  of  the  clear  yearly  value 
of  101  if  let  unfurnished.  J.  did  not  attend  or 
make  any  communication,  and  hie  claim  mat 
disallowed. 

Held,  that,  as  the  revising  barrister  did  not  make 
the  allowance  of  the  claim  dependent  upon  J.'s 
personal  attendance,  the  court  could  not  interfere, 
as  there  was  evidence  to  support  his  decision. 

A  revising  barrister  cannot  make  the  personal 
attendance  of  a  claimant  a  condition  of  the 
allowance  of  his  vote. 

The  right  of  a  revising  barrister  to  disallow  a 
claim,  when  a  claimant  has  by  his  declaration 
given  prima  facie  evidence  of  his  qualification, 
is  not  confined  to  the  case  of  such  prima 
facie  proof  of  the  ground  of  objection  as  is 
dexcribed  in  sect.  28  (10)  of  the  Parliamentary 
and  Municipal  Registration  Act  1878,  but  he 
may  act  on  other  evidence. 

RKOI8TBATIOK  APPEAL. 

The  report  of  the  ranging  barrister  for  the 
borough  of  Hackney  to  the  court  was  us  follows : 

1.  The  chum  of  William  Jenkins,  of  8,  Ada-street, 
Hackney,  to  vote  as  an  old  lodger  wae  duly  objected  to, 
on  the  ground  that  hie  lodgings  were  not  of  the  clear 
yearly  valne  of  101.  or  upwards,  if  let  unfurnished.  I 
disallowed  the  said  claim,  because  the  claimant  failed  to 
satisfy  me  that  his  said  lodgings  were  of  such  yearly 
value.  I  was  therefore  asked  to  state  a  ea.se  by  way 
of  appeal  on  the  ground  that  I  had  no  power  to  disallow 
the  Raid  claim,  but  I  declined  to  do  so. 

itself  rande^not°Lt^ng^dted  'in"the  affidavit  dated"  the 
15th  Oct  1903  of  Mr.  Sontherton,  a  tsat  case,  and,  If  I 
wai  wrong  in  disallowing  the  said  claim,  no  other  claim 
will  be  affected. 

3.  I  do  not  propose  to  notioe  in  detail  the  statements 
contained  in  the  affidavit  of  the  said  Mr.  Sontherton 
and  of  the  said  William  Jenkins,  bnt  I  am  unable  to 
accept  aa  accurate  the  statement  contained  in  par.  2  of 
the  affidavit  of  the  former.  I  therefore  think  it  right  to 
state  as  briefly  as  possible  the  course  I  adopted,  and  my 
reason  for  it. 

4.  Towards  the  end  of  the  revision  of  the  lists  for 
Sooth  Hackney  in  the  year  1902,  the  town  clerk  (who 
performs  the  duties  of  the  overseers  for  the  purpose 
of  registration)  drew  my  attention  to  the  excessive 
expense  that,  as  he  alleged,  was  being  oast  upon  the 
rates  owing  to  the  party  agents  oombining  to  place 
upon  the  register  all  lodger  claimants,  whether  they 
poeseseed  the  necessary  quilifioation  in  point  of  value  or 
not  He  alleged  that  I  was  admitting  the  claims  of 
thousands  of  persons  who  had  no  qualification.  As  a 
matter  of  fact,  no  objections  on  the  ground  of  want  of 
valne  were  made  by  either  agent 

5.  On  my  inquiring  into  the  matter,  it  was  admitted 
by  the  party  agents  that  en  agreement  siisted  between 
them  to  refrain  from  objecting  on  the  ground  of  want  of 
value,  and  to  place  all  lodger  claimants  on  the  register, 
whether  they  possessed  the  neoessary  qualification  in 
value  or  not 

6.  I  publicly  expressed  my  disapproval  of  this  prac- 
tice, and  stated  that,  if  reappointed  for  the  present  year, 
I  should  insist  on  proof  of  veins.  Thereupon  the 
Liberal  agent — the  deponent  Mr.  Sontherton — stated 
that  if  I  old  so,  I  should  disfranchise  thousands  of 
voters.  I  regarded  this  statement  as  an  admission  that 
the  town  clerk's  allegations  are  substantially  oorrsot. 

7.  I  wae  appointed  revising  barrister  for  the  correct 
year  in  the  month  of  July  last.  Shortly  afterwards  I 
directed  the  town  clerk  to  note  in  my  lists  against  the 
nams  of  every  lodger  claimant  the  rateable  value  of  the 
house  in  which  he  occupied  lodgings,  snd  to  supply  the 
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same  information  to  the  party  agents.  This  wae 
accordingly  done. 

8.  On  or  about  the  6th  Aug.  10113  1  received  from  the 
town  clerk  a  letter  asking  me  to  fix  some  limit  of  rate- 
able valne  below  whioh  I  would  refuse  to  allow  a  lodger 
claim.  I  declined  to  lay  down  any  hard-and-fast  rule 
based  on  rateable  value,  but  wrote  the  letter  a  copy  of 
which  is  contained  in  the  exhibit  to  the  affidavit  of  the 
Raid  Mr.  Sontherton.  I  subsequently  satisfied  myself,  on 
referring  to  the  authorities,  that  I  was  not  at  liberty  to 
treat  rateable  valne  aa  conclusive  in  any  esse. 

9.  On  the  10th  Sept  1903  I  opened  the  registration 
ocort  for  the  borough  of  Hackney.  The  lists  for  Sooth 
Hackney  were  not  reached  until  the  15th  Sept. 

10.  On  or  about  the  14th  Sept  I  mado  a  personal 
inspection  of  the  larger  part  of  the  swath  division,  accom- 
panied by  the  borough  registration  officer,  who  had  known 
the  constituency  for  twenty  years  and  had  until  lately 
boon  the  Liberal  agent  for  it  The  result  of  my  inspec- 
tion wm  that  I  was  satisfied  that  the  character  of  the 
constituency  was  very  poor  and  the  houses  very  small, 
many  streets  consisting  entirely  of  housea  that  were 
little  better  than  hovels,  and  that  consequently  the 
question  whether  or  not  any  particular  lodgings  were 
worth  101.  a  year  unfurnished  was  extremely  doubtful. 

11.  On  beginning  to  revise  the  lists  for  South 
I  Hackney  on  the  15th  Sept,  I  found  that  the  number  of 

new  lodger  claims  was  1014  less  than  last  year,  owing 
mainly  to  the  Conservative  agent  having  fallen  in  with 
the  views  I  then  expressed.  He  hsd  also  objected  to 
Hoveral  hundreds  of  the  Liberal  claims  on  the  ground  of 
want  of  value.  No  objections  on  this  ground  were  made 
by  the  Liberal  agent. 

12.  On  the  same  day  the  claim  of  William  Jenkins 
was  one  of  the  first  three  objected  to.  The  Conservative 
agent  stated  that  there  was  insufficient  valne.  I  had 
not  personally  vinited  Ada-street  and  therefore  asket* 
the  registration  offioer  to  sttte  what  the  character  of  that 
street  wea.  He  said,  "  It  is  as  poar  a  street  as  any  yon 
have  seen,  sir." 

13.  It  was  proved  to  my  satisfaction  that  the  rate- 
able value  of  the  whole  houm?  in  whinh  William  Jenkins 
occupied  lodgings  is  14J.  per  annum,  or  6*.  less  than  the 
rent  whioh  in  his  claim  he  stated  he  paid.  I  then 
followed  my  usual  practice  in  the  case  of  disputed  lodger 
claims,  whioh  is  ae  follows  : 

It  I  treat  the  declaration  annexed  to  the  claim  (but 
not  the  claim  itself)  as  prima  facte  evidence,  and,  unless 
there  is  evidence  in  support  of  the  objection,  I  allow 
the  claim.  If,  however,  the  objector  is  able  to  raise  a 
reasonable  doubt  I  bold  that  the  prima,  facie  evidonco 
in  favour  of  the  qualification  is  displaced,  and  that  the 
claimant  must  attend  and  prove  his  claim.  1  have  the 
less  difficulty  in  treating  the  prima  facie  evidence  as 
rebutted  in  South  Hackney  than  elsewhere,  because  it 
is  apparent  on  the  face  of  the  claims,  and  was  expressly 
admitted  by  both  political  agents  during  this  revision, 
that,  in  the  ease  of  old  and  sew  lodgers  alike,  the 
agents  fill  in  all  particulars,  including  the  amount 
of  rent  in  the  form  of  claim  and  declaration  before 
it  is  sent  to  the  claimant  for  signature.  The  result  is 
that  the  evidence  afforded  by  the  declaration  is,  in  my 
opinion,  highly  unsatisfactory  in  the  majority  of  caaos. 

15.  The  Liberal  agent,  though  he  had  made  no  objec- 
tions on  the  ground  of  value  as  already  stated,  called  my 
attention  to  certain  new  lodger  claims  put  forward  by 
the  Conservative  agent,  which  ho  alleged  to  be  bad  for 
want  of  value,  basing  his  contention  on  the  rateable 
value  of  the  respective  houses. 

16.  I  ordered  all  the  objections  on  the  ground  of 
value  and  all  the  claims  so  questioned  by  Mr. 
Sontherton  to  stand  over  till  the  evoning  sitting  of  my 
court  on  the  18th  Sept  The  first  part  of  the  schedule 
hereto  contains  a  statement  respecting  lodger  claimants 
during  the  present  year  in  South  Hackney,  considered  in 
relation  to  the  rateable  value  of  the  houses  in  whioh 
they  respectively  live.    Such  statement  was  prepared 
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-for  my  information  by  the  town  clerk,  and  was  had  in 
avidonoe  before  me. 

17.  On  the  said  15th  S«pt .  being  of  opinion  that 
-there  wore  grave  donbta  ae  to  ralae  in  the  oaee  of  all 
the  claim*  and  objections  referred  to  in  para.  15  and  16 
of  thU  report,  I  gave  to  each  olaimant  a  notioe  in 
writing,  a  oopy  of  wbi  )h  forma  the  exhibit  "  W.  J.  3  "  to 
the  affidavit  of  the  aaid  William  Jenkins.  I  stated  in 
oonrt  that  if  each  claimants  respectively  satin  Red  me 
that  they  paid  rent  amounting  to  101.  per  annum,  or 
that  their  lodgings  were  of  the  necessary  ralae,  I  should 
allow  their  claims,  but  not  other-wins. 

18.  At  the  evening  sitting  held  on  the  18th  Sept 
«ome  sixty  claimants  attended,  and  by  production  of 
their  rent-books  or  other  sufficient  evidence  satisfied 
me  that  they  actually  paid  the  rent  stated  in  their 
claims,  or,  at  any  rate,  rent  amounting  to  101.  per  annum 
or  upwards.  A  few  other  claimants  who  were  unable 
to  attend  wrote  letters  to  the  same  effeot,  which  I 
accepted  as  evidence.  I  allowed  the  claims  of  all  the 
above.  William  Jeukine  and  some  hundreds  of  other 
claimants  neither  attended  nor  wrote,  nor  was  any 
explanation  of  their  abtenoe  given.  I  disallowed  their 
ciiims  on  the  ground  that  they  had  reapootlvely  failed 
to  satisfy  me  that  they  had  occupied  lodgings  of  the 
necessary  value. 

19.  The  deponent  Mr.  Southerton  thereupon  recjuej>ttd 
cne  to  state  a  oate  by  way  of  appeal  in  the  oaee  of 
William  Jenkins  alone,  and  handed  me  a  written  notice 
of  appeal  which  is  contained  in  the  second  part  of  the 
ached  ale  hereto. 

20.  Having  regard  to  the  provisions  of  sects.  42  and 
€5  of  the  Parliamentary  Registration  Aot  1 843,  and  to 
the  remarks  of  the  Court  of  Appeal  in  Ireland  in  a 
recent  case  {Hambridge  v.  Campbell,  Law  son,  1893, 
p.  348),  I  thought  I  ought  not  to  state  a  oaee. 

21.  Moreover,  I  was  of  opinion  that  by  stating  a  esse 
I  /should  be  throwing  doubt  upon  the  existence  of  the 
power  of  the  revising  barrister  to  rtqeira  the  personal 
attendance  of  the  olaimant  in  a  oaee  where  the  prima 
faeit  evidence  of  the  olaimant  is  displaced,  and  where 
there  is,  in  addition,  reason  to  suspect,  aa  I  suspected, 
the  prevalence  of  a  wholesale  manufacture  of  uiqast  fisd 
votes.  The  overseers  do  not  exercise  the  as  me  super- 
vision in  the  oase  of  lodger  claimants  as  they  exercise  in 
the  oaae  of  other  claimants,  and.  indeed,  have  been 
advised  by  counsel  that  they  have  no  power  to  incur  any 
expenses  in  investigating  lodger  claims.  Practically  the 
only  check  upon  snob  a  manufacture  as  I  have  indicated 
is  the  power  already  referred  to  of  the  revising  barrittsr, 
and  I  waa  unwilling  to  disparage  it.  I  therefore  declined 
to  state  a  oaae  unices  directed  to  do  ao  by  this  honour- 
able oonrt. 

22.  I  may  add  that  on  the  evidence  now  before  this 
■oonrt  I  should  have  had  no  heaitation  in  allowing  the 
claim  of  the  aaid  William  Jenkina.  It  is  to  be  observed, 
faowever,  that  no  explanation  ia  given  why  anch  evidence 
was  not  brought  before  me. 

SCHEDULE. 
Part  I. 

Number  of  houses  in  which  there  is  one  lodger  for  each 
rateable  value. 

Rateable  value  £14  aid  under   .117 

Kat«*ble  value  it  1 5    83 

Rateable  value  410  to  419    :>54 

Rateable  value  420    421 

Houses.  Lodgers.         Rateable  value. 

53  in  which  there  are  2    j£9-jE20 

35      2    421-425 

29    2   426-430 

1                            ..  3    412 

1    3    413 

1    3    420 

3    «    423 
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Part  II. 
A'ldtndum  to  Report. 
14a.  In  oaae  the  court  should  see  fit  to  review  m> 
practice,  as  stated  in  par.  14  of  the  foregoing  report,  I 
denire  to  amplify  the  raid  paragraph.  The  queetion  is 
generally  raised  by  the  objector  tendering  hearsay 
evidenoe  in  eupport  of  his  objection.  For  example,  the 
objector  says :  "The  olaimant  doee  not  occupy  solely, 
but  jointly  with  bia  brother.  I  have  seen  his  brother, 
who  says  so  "  ;  or,  again,  "  He  dees  not  pay  4*.  a  week, 
but  only  3*.  His  landlord  told  me  so."  In  all  such 
ca*es  I  hold  that  the  recent  oaae  of  DalgUith  v.  Dodd$ 
(1891,  22  R.  198)  precludes  me  from  disallowing  the 
claim  on  hearsay  evidenoe.  but  I  think  I  am  justified  in 
saying  that  the  claimant  must  attend  and  prove  his 
claim.  I  therefore  adjourned  the  matter  to  the  evening 
sitting,  giving  the  claimant  notioe  aa  in  the  oase  under 
appeal,  or  summoning  Lim  t3  attend  pursuant  to  aeot.  30 
of  the  Registration  Aot  1 878,  in  moat  eaaee  issuing  a 
notioe  rather  than  a  summon*  as  being  leas  oppressive. 
8ect  28,  sub-seota.  10  and  11,  of  the  aame  Act  seems  to 
reader  the  giving  of  the  notice  unnecessary,  but  I  oon- 
aider  it  fairer  to  give  it. 

By  the  Parliamentary  and  Municipal  Registra- 
tion Act  1878  (41  k  42  Vict.  c.  2tj).  a.  28 : 

(10)  It  the  objsotor  so  appears,  the  revising  barrister 
shall  require  him,  unlets  he  is  an  overseer,  1 3  prove  that 
be  gave  the  notioe  or  notioea  of  objection  required  by 
law  to  be  given  by  him  and  to  give  prtaad  jticxt  proof  of 
the  ground  of  objection,  and  for  that  purpose  may  him- 
self examine  and  allow  the  objector  to  examine  the  over- 
seers or  any  other  person  on  oath  touohing  the  alleged 
grounds  of  objection,  and.  unless  such  proof  is  given  to 
his  satisfaction,  shall,  subject  as  herein  and  otherwise  by 
law  provided,  retain  the  name  of  the  person  ..bjooted  to. 
An  objection  made  under  this  Aot  by  overseers  shall  be 
deemed  to  oast  upon  the  person  objected  to  the  horde  u 
of  proving  but  right  to  be  on  the  liet.  Tbe  prim ii  /.in* 
pro  it  ihall  be  deemed  to  be  given  by  tbe  objector  if  it  ia 
shown  to  the  satisfaction  of  the  revising  barrister,  by 
evidenoe,  repute,  or  otherwise,  that  there  ia  reasonable 
trround  for  believing  that  the  objection  ia  well  founded, 
and  tbat  by  reason  of  the  parson  objected  to  not  being 
present  for  examination,  or  for  some  otber  reason,  the 
objeotor  ie  prevented  from  discovering  or  proving  the 
truth  respecting  tbe  entry  object  »d  to. 

(11)  If  such  proof  ia  given  by  the  objector  as  herein 
prescribed,  or  if  tbe  obj  -otion  is  by  overseers,  then  unless 
the  person  objected  to  appears  by  himself,  or*by  some 
person  on  bia  behalf,  and  proves  that  be  waa  entitled  on 
the  last  day  of  July  then  next  preceding  to  have  bia 
name  inserted  in  tbe  list  in  respect  of  tbe  qualification 
described  in  snob  list,  tbe  revising  barrister  shall 
expunge  tbe  name  of  tbe  person  objected  tx 

Rob$on,  K.C  and  E.  Leieit  Tltomat  for  the 
appellant. 

Sutton  for  tbe  respondent. 

Dec.  21. — Kknnedt.  J.  read  the  following 
written  judgment  of  the  court:— The  material 
facta  appearing  in  the  special  case  are  these 
The  claimant  duly  sent  in  his  declaration  annexed 
to  his  statement  of  claim.  This  was  nnder  the 
Parliamentary  and  Municipal  Registration  Act 
1878  (41  &  42  Vict  c.  26),  s.  23,  prim.;  facie 
evidence  of  his  qualification.  The  ehtiniunt  was 
objected  to  on  tue  ground  tbat  the  lodgings  were 
of  insufficient  value.  The  South  Hackney  list 
came  on  for  revision  in  the  Registration  Court 
on  the  15th  Sept.  Before  that  date  the  revising 
barrister  bad  made  a  personal  inspection  of  the 
larger  part  of  South  Hackney  with  the  borough 
registration  officer,  who  had  known  the  con- 
stituency for  twenty  years.   He  satisfied  himself. 
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be  states,  that  the  character  of  tbe  constituency 
was  very  poor,  and  the  houses  very  small,  many 
streets  consisting  entirely  of  bouses  which  were 
little  better  than  hovels,  and  that  consequently 
tie  question  whether  or  not  any  particular  lodg- 
ings were  worth  10'.  a  year  Ubfurnished  was  an 
extremely  doubtful  one.    Upon  the  claim  of 
Jenkins  being  opposed  by  tbe  Conservative  agent, 
tbe  registration  officer,  in  answer  to  a  question 
of  tbe  revising  barrister,  Btated  that  Ada  street 
was  as  poor  a  street  as  any  which  the  revising 
barrister  had  inspected,  and  it  was  proved  to  the 
eati&f  action  of  the  revising  barrister  that  tbe  rate- 
able value  of  tbe  whole  house  in  which  Jenkins 
lodged  was  only  141.  per  annum  ;  that  is,  6*.  leas 
than  tbe  amount  of  tbe  rent  which  Jenkins  in  bis 
chum  stated  to  have  been  paid  by  him  for  the 
lodgings  on  which  his  title  to  be  a  voter  depended. 
The  town  clerk,  at  the  request  of  the  revising 
barrister,  had  prepared  a  statement  in  regard  to 
lodger  claimants  considered  in  relation  to  tho 
rateable  value  of  the  bouses  in  which  they  lodged, 
and  this  was  also  put  in  evidence.  The  statement 
appears  in  the  schedule  to  the  case.  The  relevant 
point  in  it  appears  to  be  that  no  less  than  317 
iodger  claims  were  like  that  of  Jenkins  in  respect 
of  lodging*  in  houses  of  a  rateable  value  leas  than 
147.  per  annum,  and  that  in  the  case  of  fifty-three 
claims  there  were  instances  of  two  lodgers  claim- 
ing in  respect  of  a  house  whose  rateable  value 
ranged  from  91.  to  2ui.   The  revising  barrister 
knew,  from  tbe  statement  of  the  party  agents  in 
tbe  previous  year,  that  they  baa  by  agreement 
then  abstained  from  opposition  to  lodger  claims. 
In  the  present  year  objection  was  made  by  tbe 
Conservative  agent  in  numerous  Cdses  on  the 
ground  of  insufficiency  of  value,  and  to  the  claim 
of  Jenkins  amongst  others.  The  revising  barrister 
ordered  all  these  cases  of  objection  to  stand  over 
until  tbe  evening  Bitting  of  the  18th  Sept.,  stating 
in  conrt  that  if  tbe  claimants  respectively  satis- 
fied him  that  they  paid  rent  amounting  to  10*.  per 
annum,  or  that  their  respective  lodgings  were  of  the 
prescribed  value,  he  would  allow  tbe  claims,  but 
that  otherwise  be  would  not  allow  them.   He  also 
gave  to  each  claimant  a  notice  in  writing,  which, 
in  tbe  case  of  Jenkins,  ran  thus:  "To  Mr. 
William  Jenkins,  of  8,  Ada-street,  N.E.  Take 
notice  that  your  chum  to  vote  as  a  lodger  has 
been  objected  to  on  the  ground  that  your  lodg- 
ings are  not  of  tbe  clear  yearly  value  of  10/.,  if 
let  unfurnished.   Your  claim  will,  or  may,  be  dis- 
allowed unless  you  produce,  or  cause  to  be  pro- 
duced, to  me,  at  tbe  evening  sitting  of  my  court, 
commencing  at  6  30  p.m.  on  Friday,  tbe  18th 
Sept.  1903,  your  rent-book,  or  other  sufficient 
evidence  that  your  said  lodgings  are  of  the  clear 
yearly  value  of  10/.  or  upwards,  if  let  unfur- 
nished."   On  tbe  18th  Sept.,  according  to  the 
ease,  Jenkins  did  not  attend.   He  sent  no  letter 
or  other  communication.   No  explanation  of  this 
absence  was  given.   The  revising  barrister  dis- 
allowed the  claim.   These  being  the  facts,  the 
appellant  contends  that  the  decision  was  wrong 
in  a  point  of  law  necessary  to  the  decision  of  the 
case  according  to  tbe  Registration  Act  of  1843, 
a.  42.    The  same  statute  provides  that  there 
could  be  no  appeal  on  a  question  of  fact  only, 
or  upon  the  admissibility  or  effect  of  any  evidence 
or  admission  adduced  or  made  in  any  case  to 
establish  any  matter  of  fact  only.    The  points  of 
law  put  forward  by  the  appellant  are  two.  ne 


says,  first,  that  the  revising  barrister  improperly 
made  tbe  personal  appearance  of  the  claimant  a 
condition  of  his  allowance  of  the  claim  ;  secondly, 
that  the  claimant  having  by  his  declaration  given 
that  which  by  the  express  terms  of  the  Parlip  - 
meutary  and  Municipal  Registration  Act  1878, 
a.  23,  was  prima  facie  evidence  of  his  qualification, 
and  the  objector  not  having  given,  it  is  contended, 
that  which  is  deemed  to  be  prima  facie  proof  of 
objection  under  sect  28,  sub- sect.  10,  of  the  same 
statute,  the  revising  barrister  was  not  in  point  of 
law  entitled  to  require  of  the  claimant  what  he 
did  require  by  his  oral  notice  given  in  court  on 
the  15th  Sept.,  and  by  the  notice  of  tbe  same 
date  sent  to  tbe  claimant  in  writing,  and  upon 
tbe  claimant's  failure  to  comply  with  these  re- 
quirements to  disallow  the  claim.   As  to  the  first 
point,  we  are  clearly  of  opinion  that  if  a  revising 
barrister  in  such  a  case  as  the  present  made  the 
personal  attendance  of  a  claimant  a  condition  of 
the  allowance  of  his  vote,  he  would  be  doing  that 
which  the  law  does  not  authorise.   No  statutory 
sanction  for  suoh  a  requirement  was  cited  to  us, 
and  wo  are  aware  of  none.  The  only  way  in  which 
tbe  claimant's  personal  attendance  can  be  com- 
pelled is  under  the  provisions  of  sect.  38,  which 
empowers  the  revising  barrister  by  summons 
under  his  hand  to  require  any  person  to  attend 
and  give  evidence  or  produce  docu  ments.  Sect.  28, 
sub-sect.  11,  to  which  we  Bhall  refer  presently, 
makes  sufficient  the  appearance  of  the  claimant 
*'  by  himself  or  by  some  person  on  his  behalf."  In 
commenting  upon  this  enactment,  Mr.  Rogers,  in 
the  16th  edition  of  his  work,  at  p.  322,  speaks  of 
the  words  as  dispensing  with  the  necessity  of 
personal  attendance  of  tbe  person  objected  to,  if 
he  is  represented  by  some  one  in  court.   "  But,  of 
course,"  be  adds,  *'  the  absence  of  a  person  objected 
to  will  in  some  cases  weigh  with  the  revising  bar- 
rister in  deciding  as  to  the  facte  of  the  case."  If 
in  this  case  the  revising  barrister  could  be  shown 
to  have  made  the  allowance  of  the  claimant'* 
vote  dependent  upon  his  compliance  with  a 
requirement  of  personal  attendance,  and  had 
disallowed  the  claim  because  the  claimant  did  not 
personally  appear,  we  should  be  of  opinion  that  his 
decision  could  not  be  supported.    Bat,  as  we 
understand    the  facts,  although   the  revising 
barrister  teems  by  the  statements  of  pars.  14 
and  21  of  the  special  case  to  have  entertained  a 
mistaken  opinion  on  this  point  of  the  personal 
|  appearance  in  court,  it  appears  to  us  to  be  the 
fair  interpretation  of  tbe  special  case  and  of  tbe 
exhibit  "  W.  J.  3,"  which  we  have  already  cited, 
that  he  did  not  disallow  this  vote  or  intimate 
either  by  his  statement  in  court  or  by  the  written 
notice  that  he  would  disallow  it  on  the  ground  of 
the  failure  of  the  claimant  to  appe?r  personally 
on  the  18th  Sept.   He  gave  notice  that  be  should 
require  certain  evidence  to  support  the  claim : 
but  neither  orally  nor  by  notice  did  be  insist 
upon  the  personal  attendance  of  the  claimant  ; 
in  fact,  as  the  case  tells  us,  in  some  cases  where 
claimants  were  unable  to  attend,  he  aocepted  as 
sufficient  evidence  letters  written  by  them  to  him 
stating  that  they  had  paid  rent  sufficient  to  satisfy 
the  statutory  standard  of  qualification.  We 
desire  to  express  our  view  that  the  statute  does 
not  make  personal  attendance  absolutely  neces- 
sary; such  a  requirement  might  entail  serious 
hardship  in  the  case  of  these  lodger  claimants 
who,  to  a  very  large  extent,  form  part  of  a  very 
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poor  class  which  could  ill  afford  to  bear  the  loss 
of  time  involved  in  personal  attendance  at  the 
proceeding  of  the  revising  barrister's  court  We 
now  paaa  to  the  second  point  made  by  the  appel- 
lant, that  the  provisions  of  sect.  28,  sub- sect.  10, 
have  not  been  complied  with.  In  oar  view  this 
contention  rests  upon  an  erroneous  conception  of 
the  meaning  and  intent  of  this  enactment.  It  is 
not  intended  by  the  Legislature,  in  our  view,  abso- 
lutely to  confine  the  right  of  the  revising  barrister 
to  disallow  a  claim  when  the  claimant  has,  by 
his  declaration,  given  prima  facte  evidence  of  his 
qualification  to  the  cane  of  such  prima  facie  proof 
of  the  ground  of  objection  as  is  there  described. 
Sect.  2S,  sub-sect.  10,  deals  only  with  one  special 
method  of  establishing  a  prima  facie  case  against 
the  claim,  and  then  in  sub-sect.  11  goes  on  to  say 
that  in  case  of  such  prima  facie  proof  of  objection 
being  given,  the  revising  barrister  shall  (not  may) 
expunge  the  name  of  the  person  objected  to 
nnlessthe  person  objected  to  appears  by  himself, 
or  by  some  person  on  his  behalf,  and  proves  his 
title  to  inclusion  in  the  list  of  voters.  The 
section  does  not  prevent  the  revising  barrister 
from  considering,  and,  if  he  thinks  it  ju»t, 
giving  effect  to  a  decision  adverse  to  the  claim 
to  any  proper  evidence  against  the  claim.  If,  to 
take  a  single  example,  the  objector,  in  order  to 
meet  the  prima  facie  evidence  afforded  by  the 
claimant's  declaration,  at  once  called  the  landlord 
or  produced  the  lodger's  rent- book,  and  by  this 
evidence  proved  that  the  rent  paid  was  much 
below  the  statutory  standard,  the  revising  bar- 
rister would,  in  our  view,  clearly  be  entitled  in 
point  of  law  to  say  that  if  the  matter  stood  there 
he  had  evidence  which  entitled  him  to  reject  the 
claim.  As  to  the  weight  of  such  evidence,  and  the 
proper  effect  to  be  given  to  it,  he  is  the  consti- 
tuted judge,  and  no  appeal  lies  from  his  decision. 
Sect.  28,  sub.88. 10  and  11,  merely  enacts  in  sub- 
stance that  if  the  objector's  prima  facie  proof  of 
the  ground  of  objection  is  made  out  in  a  par- 
ticular way,  then,  unless  it  is  rebutted  in  a  par- 
ticular way,  the  revising  barrister  must  disallow 
the  claim.  If  the  objector's  case  does  not 
satisfy  sect.  28,  sub-s.  10,  it  still  may  consist  of 
evidence  against  the  claim  which  the  revising 
barrister  is  entitled  to  weigh,  and  may  give  (and 
ought  to  give)  effect  to  if  he  thinks  it  weight  is 
sufficient  to  outweigh  the  prima  facie  evidence  of 
the  claimant's  declaration,  and  any  other  evidence 
confirmatory  of  the  declaration  which  the  claimant 
may  think  proper  to  adduce.  In  this  case  the 
revising  barrister  had  on  one  side  the  declaration, 
and  on  the  other  side  the  rating  of  the  house  with 
information  as  to  the  character  of  the  street  in 
which  it  was  situated.  The  rating  was  not  neces- 
sarily conclusive  evidence  against  the  claim ;  it 
was  evidence  only,  as  the  court  pointed  out,  in 
regard  to  the  valuation  roll  in  Kellie  v.  Little, 
reported  in  Lawson's  Registration  Cases  1894- 
1897,  at  p.  132 ;  and  the  revising  barrister  decided 
to  give  the  claimant  the  chance,  if  he  wished  to 
take  it,  of  "  producing  or  causing  to  be  produced  " 
at  a  later  Bitting  of  the  court  evidence  either  by 
his  rent-book  or  otherwise  in  support  of  the 
declaration.  Many  other  claimants  in  the  like 
position  availed  themselves  of  the  chance,  and 
succeeded;  this  claimant  did  not  do  so;  and 
the  revising  barrister,  in  this  state  of  things,  held 
adversely  to  the  claim.  He  had  to  decide  what 
effect  he  ought  to  give  to  the  evidence  pro  and 


con ;  and  even  if  the  court  could,  upon  the  same 
evidence,  have  decided  otherwise,  it  has  no  power 
to  overrule  his  decision.        Appf<a  di>mi<w. 

Solicitors :  Russell  Cooke  and  Co. ;  The  Solicitor 
to  the  Treasury. 


Dec.  17  and  21,1903. 
(Before  Lord  Alverstone,  C.J.,  Lawbance  and 

Kennedy,  JJ.) 
Raven  and  another  (apps.)  r.  Southampton 

Justices  (reaps.),  (a) 
Licensing—Objection  to  licence — Not  required — 
Evidence. 

On  an  appeal  to  quarter  sessions  against  the 
refusal  of  licensing  justices  to  grant  tite  renewal 
of  a  licence  on  the  ground  that  the  licence  woe 
not  required  in  the  locality  or  neighbourhood, 
evidence  teas  given  by  a  surveyor,  who  produced 
an  Ordnance  Survey  man,  thai  within  a  certain 
radius  of  the  licensed  house  objected  to  there 
were  a  large  number  of  licensed  houses  and 
beerhouses,  that  for  ten  years  the  house  in  ques. 
Hon  had  been  licensed,  and  the  neighbourhood, 
which  was  thickly  populated,  had  not  altered 
except  that  the  population  had  increased.  It 
was  also  proved  that  the  neighbourhood  was 
troublesome  to  the  police. 

The  objection  to  the  licence  had  been  served  by 
the  direction  of  the  licensing  justices. 

Held  (dissentiente  Kennedy,  Jr.),  that  there  was  no 
evidence  justifying  the  quarter  sessions  in 
refusing  to  grant  the  renewal  of  the  licence. 

Case  stated  by  quarter  sessions  on  an  appeal 
against  a  refusal  by  the  respondents  to  renew 
the  licence  of  certain  licensed  premises  called  the 
George  and  Henry. 
The  only  ground  of  objection  in  the  notice, 

Siven  and  served  by  the  direction  of  the  respon- 
ents,  was  "  that  the  licence  is  not  required  in  the 
locality  and  neighbourhood." 

It  was  proved  by  the  assistant  borough  sur- 
veyor, W.  H.  Killick,  who  produced  an  Ordnance 
Survey  map  marked  in  colour,  that,  taking  the 
George  and  Henry  as  the  centre  of  a  circle  of 
100  yards  radius,  there  were  within  the  circl» 
two  fully  licensed  houses  and  seventeen  beer- 
houses ;  with  the  same  centre  and  200  yards  as 
radius  there  were  within  this  limit  twelve  fully 
licensed  houses  and  thiny-seven  beerhouses ; 
with  the  same  centre  and  300  yards  as  radius  there 
were  within  this  limit  twenty.five  fully  licensed 
houses  and  forty-seven  beerhouses. 

No  notice  of  objection  had  been  served  upon 
any  of  the  houses  or  beerhouses  prior  or  subse- 
quent to  the  annual  licensing  meeting. 

For  at  least  ten  years  the  locality  and  neigh- 
bourhood was  very  thickly  populated,  and  during 
the  whole  of  that  time  the  George  and  Henry 
had  been  a  fully  licensed  house  and  the  character 
of  the  locality  and  neighourhood  had  not  altered 
except  that  the  population  had  increased. 

In  addition,  it  was  stated  by  a  detective  in  the 
borough  police  that  the  neighbourhood  was  a 
troublesome  one  to  the  police,  and  he  corroborated 
the  lsst  witness. 

No  further  evidence  was  adduced  by  the 
respondents. 

(o)  Bepomd  by  W.  DIB  HsitBMT.  E*q.,  BwriswrH-Uw. 
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It  was  contended  on  behalf  of  the  appellants 
that,  although  the  map  and  facta  so  proved  might 
be  some  evidence  that  there  were  too  many 
licensed  houses  in  the  locality  and  neighbourhood, 
yet  there  was  nothing  to  indicate  that  the  George 
and  Henry  was  a  licence  that  was  not  required ; 
and  that  there  was  no  evidence  to  support  a 
finding  that  the  licence  then  held  by  the  appel- 
lant George  Raven  for  the  sale  of  excisable  and 
intoxicating  liquor  at  the  George  and  Henry  was 
not  required  in  the  locality  and  neighbourhood. 

It  was  contended  on  behalf  of  the  respondents 
that  the  map  and  facts  so  proved  as  aforesaid 
were  evidence  upon  which  the  quarter  sessions 
could  find  and  were  evidence  to  support  a  finding 
that  the  licence  was  not  required,  and,  although 
such  evidence  did  not  differentiate  the  George 
and  Henry  from  the  other  licensed  houses  in 
the  neighbourhood,  jet,  if  it  was  necessary  to  so 
differentiate,  weight  should  be  given  to  the  fact 
that  the  notice  of  objection  had  been  served  by 
direction  of  the  respondents,  who  had  local  know- 
ledge and  could  therefore  and  had  in  fact  diffe- 
rentiated between  the  licensed  houses. 

The  quarter  sessions  upheld  the  contention  of 
the  respondents  and  found  that  the  George  and 
Henry  licensed  house  was  not  required  for  tbo 
wants  of  the  neighbourhood,  and  accordingly 
dismissed  the  appeal. 

Avory,  K.C.  (Temple  Cooke  and  S.  U.  Emanuel 
gith  him )  for  the  appellants. — There  was  no  evi- 
dence here  which  justified  the  justices  in  refuging 
the  licence.  The  notice  was  given  here  under 
sect.  42  of  the  Licensing  Act  1872  (35  Si  36  Vict, 
c.  94),  the  same  section  under  which  notice  was 
given  in  Hex  v.  Farnham  Justices ,-  Ex  parte  Smith 
1 86  L.  T.  Rep.  839;  sub  nom.  Hex  v.  Howard, 
(1902)  2  K.  B.  363).  but  there  the  notices  of  obiec- 
tion  bad  been  served  on  all  the  licence-holders 
in  the  district.  Mere  evidence  that  there  are 
numerous  houses  in  a  particular  area  is  no 
evidence  that  a  particular  house  is  not  required. 
(Kennedy,  J. — Have  the  justices  the  same  power 
when  a  renewal  of  a  licence  is  asked  for  as  when 
a  first  application  for  a  new  licence  is  madeP] 
Xo.  There  is  a  large  distinction  between  the  two 
matters.  On  an  application  for  a  new  licence  the 
justices  may  say  that  there  are  enough  licensed 
houses  already,  but  no  objection  can  be  taken  to 
a  renewal  unless  a  notice  has  been  given  and  the 
provisions  of  sect.  42  of  the  Licensing  Act  1872 
complied  with.   He  referred  to 

Sharp*  t.  Wakefield,  64  L.  T.  Rep.  180  ;  (1891) 
A.  C.  173. 

A  licence  must  be  renewed  unless  there  is  some 
cause  for  refusing  it.   He  referred  to 

Liconsine  Act  1872  (35  A  36  Viot.  c.  94),  •.  42  ; 
Licensing;  Act  1874  (37  &  38  Vict.  c.  !'.»),  s.  26. 

Lord  Hannen  in  Sharpc  v.  Wakefield  (sup.)  said  : 
-  The  object  of  the  20th  section  of  the  Act  of  1874 
appears  to  be  to  enforce  this  duty  "  [i.e.,  to  con- 
aider  each  individual  case  on  its  own  special 
merits]  "  and  to  require  the  justices  to  particu- 
larise the  special  ground  on  which  they  consider 
the  personal  at  tendance  of  the  applicant  necessary. 
The  word '  personal '  is  fully  satisfied  by  const™  ing 
it  as  meaning  'for  a  cause  in  which  the  applicant 
is  personally  interested  and  not  merely  interested 
as  one  of  the  general  body  of  licensed  persons.' " 
The  question  of  the  number  of  houses  in  a  par- 
ticular area  is  one  in  which  the  general  body  of 


licensed  persons  is  interested.  It  was  recognised 
in  Evans  v.  Conway  Justices  (82  L.  T.  Rep.  704 ; 
(1900)  2  Q.  B.  224)  that  the  quarter  sessions 
must  have  evidence  before  them  on  behalf  of  the 
respondents  justifying  their  refusal  to  renew. 
That  evidence  must  be  given  by  the  respondents, 
and  the  quarter  sessions  cannot  act  on  the  fact 
that  the  local  justices  have  refused  the  application 
to  renew.  Smith,  L.J.  in  this  case  says  :  "  And 
it  has  been  held  by  Hannen  and  Quain,  J  J.  that 
the  requirements  of  thiB  seotion  [sect.  42  of  the 
Licensing  Act  1872J  apply  equally  to  the  Court 
of  Quarter  Sessions  when  a  publican  appeals 
thereto  against  the  refusal  of  the  licensing 
justices  to  renew  his  licence  as  to  a  licensing 
meeting:  (Ruddick  v.  Justices  of  Liverpool,  42 
J.  P.  406)."  The  authority  of  Evans  v.  Conway 
Justices  (sup.)  was  recognised  in  Rex  v.  Farnham 
Justices  (sup.). 

C.  Tyrell  Giles  (Bassett  with  him)  for  the 
respondents. — In  a  case  of  this  kind  the  justices 
may  use  their  local  knowledge.  There  is  no 
evidence  that  the  matter  was  not  thoroughly  gone 
into  by  the  quarter  sessions,  but,  on  the  contrary, 
the  evidence  is  all  the  other  way.  There  was  the 
map,  the  police  evidence,  and  the  local  knowledge 
of  the  justices,  and  there  is  abundant  evidence  to 
support  the  findings. 

Avory,  K.C.  in  reply. 

Dec.  21.— Kennedy,  J.— In  this  case  I  have 
been  asked  to  deliver  my  own  judgment  first,  as 
I  have  the  great  misfortune  to  differ  from  my 
Lord  and  my  brother  Lawrance  as  to  the  result 
of  the  application.  I  need  not  say  that,  in 
delivering  this  judgment  with  the  consciousness 
that  I  have  the  misfortune  not  to  have  their  con- 
currence, I  feel  the  greatest  possible  doubt  as  to 
the  correctness  of  my  own  view ;  but  I  feel  that, 
having  formed  an  opinion,  I  ought  all  the  more 
to  give  fully  my  reasons  for  the  view  which  I 
take.  In  this  case  the  Court  of  Quarter  Sessions 
have  affirmed  the  refusal  of  the  respondents  to 
grant  the  renewal  of  the  licence  to  the  George 
and  Henry  public-house,  in  Orchard- lane,  South- 
ampton. George  Raven  is  the  tenant.  Crawley 
and  Co.  are  the  owners  of  this  house.  The 
ground  of  objection  was  that  the  licence  was  not 
required  in  the  locality  and  neighbourhood.  On 
the  hearing  of  the  appeal  the  respondents, 
according  to  the  proper  and  universal  practice 
on  the  hearing  of  such  an  appeal,  began.  They 
called  William  Henry  Kiiiick,  the  assistant 
borough  surveyor,  and  John  Neish,  a  detective 
in  the  borough  police.  Killick  proved  that,  if  the 
George  and  Henry  were  taken  as  the  centre  of  a 
circle  of  100  yards  radius,  there  were  within  that 
circle  two  fully  licensed  houses  and  seventeen 
beerhouses ;  and  if  the  circle  were  enlarged  so  as 
to  have  a  radius  of  300  yards,  there  would  be 
included  within  it  no  lees  than  twenty-five  fully 
licensed  houses  and  forty-seven  beerhouses.  The 
same  witness  stated  no  notice  of  objection  had 
been  served  in  regard  of  any  of  these  other  houses . 
that  the  neighbourhood  was  thickly  peopled ;  and 
that  the  character  of  the  people  had  remained  the 
same  while  its  numbers  had  increased  in  the  course 
of  the  last  ten  years,  during  the  whole  of  which 
period  the  appellant  had  held  a  licence.  The  witness 
produced  an  Ordnance  map  to  illustrate  his  figures 
and  distances,  and  to  show  the  site  both  of  the 
George  and  Henry  and  of  all  the  other  licensed 
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houses  within  the  area  to  which  his  evidence 
related  by  means  of  marks  and  circles  drawn  noon 
the  map.  The  witness  Neish  corroborated  Killick, 
and  farther  testified  that  the  neighbourhood  was 
a  troublesome  one  to  the  police.   The  appellants 
thereupon  called  their  witnesses,  but  neither  their 
names  nor  the  nature  of  their  evidence  appear  in 
the  special  caie.   The  court,  as  appears  on  the 
face  of  the  order  of  the  Court  of  Quarter  Sessions, 
after  hearing,  as  their  statement  ebows,  the  evi. 
dence  and  argument  of  counsel  on  both  sides, 
affirmed  the  decision  of  the  licensing  justices, 
and  refused  the  renewal  of  the  licence  subject  to 
the  opinion  of  this  court  upon  the  point  intended 
to  be  raised  by  the  statement  of  this  special  case. 
The  point  is,  in  tubstance,  that  the  quarter 
sessions  bad  not  any  evidence  before  them  to 
support  their  finding  that  the  licence  of  the 
George  and  Henry  was  not  required  in  the  locality 
and  neighbourhood.   If  there  was  such  evidence, 
of  court  e  we  cannot  overrule  their  decision  on 
the  appeal.   Now,  what  was  the  evidence  ?  As 
it  stood  it  was  evidence,  first,  of  the  locality 
of  the  George  and  Henry;  it  was  evidence 
of  that  which  they  were  bound  to  consider,  a 
large  superfluous  number  of  licensed  bouses  within 
the  area.  The  position  of  those  houses  was  before 
them.   The  position  of  the  George  and  Henry  in 
relation  both  to  those  houses  and  to  the  neigh- 
bourhood was  before  them.   In  my  judgment  it 
is  impossible  to  say  that  the  state  of  the  locality 
and  neighbourhood,  and  the  other  matters  to 
which  I  referred  as  appearing  in  the  evidence 
of  Killick  and  Ntish  in  regard  to  the  throng  of 
inns  and  beerhouses,  and  the  evidence  which  I 
have  mentioned  as  to  the  position  of  the  George 
and  Henry  in  regard  to  all  those  public-bouses 
and  to  the  neighbourhood,  did  not  afford  any 
evidence  which  legally  entitled  the  Court  of 
Quarter  Sessions,  acting,  of  courae.  judicially,  as 
tbey  are  bound,  to  act  as  tbey  did  in  affirming 
the  decision  of  the  licensing  justices,  and  refusing 
to  renew  this  licence.   As  I  understand  the  effect 
of  the  judgment  of  the  Houso  of  Lords  in 
Sharpe  v.  Wakefield  (64  L.  T.  Rep.  180;  (1891) 
A.  C.  173),  both  justices  at  the  licensing  meeting, 
dealing,  of  course,  with  each  case  as  it  arise  a 
upon  its  merits  and  exercising  their  discretion, 
but  exercising  it,  as  Lord  Halsbury,  L.C.  pointed 
out,  judicially,  and  also  the  Court  cf  Quarter 
Sessions  on  appeal,  exeroising  also,  of  course,  its 
discretion  judicially  and  subject  to  their  position, 
which,  as  it  must  be  held  since  the  decision  of 
the  Court  of  Appeal  in  Evans  v.  Conway  Juttices 
(82  L.  T.  Rep.  704 ;  (li>00)  2  Q.  B.  224),  is  a  court 
of  justice,  and  upon  legal  evidence  are  entitled 
to  refuse  to  renew  a  licence  if  they  are  of  opinion 
that  the  public-house,  to  which  it  relates  is  not 
required  lor  the  wants  of  the  neighbourhood. 
To  my  mind  there  can  be  no  question  that  the 
sworn  evidence  in  the  present  cate,  with  the 
justifiable  inference  to  be  drawn  from  the  position 
of  the  public-house  in  relation  both  to  the  neigh- 
bourhood and  to  the  other  public-bouses,  might 
be  held  by  this  tribunal  before  which  that  evi- 
dence was  adduced  to  establish  the  necessary 
point  unless  —  and  this  is   the  gist  of  the 
appellants'  contention— it  is  not  merely  rele- 
vant  but   absolutely  essential   to  the  proof 
that  it  must  be  further   Bhown  by  evidence 
that  there  are  some  better  grounds  for  refusing 
the  renewal  of  the  licence  to  this  house  objected 


to  than  would  be  shown  to  exist  in  regard  to  the 
licence  of  every  other  bouse  within  the  neigh- 
bourhood under  consideration  —  for  example, 
objections  in  respect  to  convenience  of  site,  or 
business,  or  character,  or  any  extent  of  business 
done.  I  think  I  may  say  in  passing  that  therer 
was  evidence  which  the  justices  had  before  them 
on  the  evidence  of  Killick,  supported  by  the 
illustration  of  the  map,  as  to  the  relative  conve- 
nience of  sites  in  this  case.  The  argument  of 
the  appellants  comes  to  this :  Given  a  locality  in 
which  the  licensing  authority,  whether  in  the  nrBt 
instance  or  on  appeal,  is  satisfied  by  proper 
evidence  that  there  ib  a  needless  multitude  of 
licensed  houses,  the  case  for  the  objection  to  the 
renewal  of  some  particular  licence  must  be  held 
to  f*il  unless  it  is  established  by  affirmative 
evidence  that  the  licence  objected  to  less  deserves 
renewal  than  the  licence  of  any  other  of  the 

!>ublic-hou*ea  which  are  situate  in   the  same 
ocality.    Now,  speaking  for  myself,  I  know  of  no 
authority,  either  in  the  licensing  statutes  or  any 
reported  case,  which  can  properly  be  cited  in  sup- 
port of  this  argument.    On  the  contrary,  ae  I 
have  already  said,  the  law  accepts  as  justification 
ior  the  refusal  to  renew  a  licence  the  fact  that  in 
the  opinion  of  the  magistrates  exercising  a 
judicial  discretion,  and  exercising  it,  of  course,  in 
regard  to  the  particular  case  (or  the  Court  of 
Quarter  j>esBions  acting  on  legal  evidence  on  the 
appeal),  the  renewal  of  the  licence  is  not  required 
by  the  locality.   It  may,  I  think,  properly  also 
be  borne  in  mind  in  considering  the  appellants' 
arguments :  Firstly,  that  to  attempt  really  and 
satisfactorily  to  compare  upon  legal  evidence  the 
relative  claim  to  continue  of  some  sixty  to  seventy 
licensed  houses  as  against  the  one  house  objected 
to  would  plainly  involve  a  long,  most  difficult, 
and  probably  in  most  cases  an  impracticable 
inquiry;  and,  secondly,  that  direct  evidence  has 
been  adduced  in  support  of  the  objection  on  the 
ground  of  the  wants  of  the  neighbourhood  being 
over-supplied,  as  it  was  done  by  the  respondents 
in  the  present  case.   It  would  it  my  humble 
judgment  be  more  natural  and  more  fair  that  the 
burden  of  counterbalancing  the  weight  of  this 
evidence,  by  showing  the  particular  house  is  more 
useful  to  the  locality  and  less  superfluous  than  all 
or  even  some  of  the  other  licensed  houses,  should 
lie  upon  the  applicants  for  the  renewal  of  the 
licence.   In  the  present  case  the  appellants  either 
did  not  try  or,  if  tbey  tried,  the  result  shows 
tbey  did  not  succeed  in  proving  any  of  these 
matters  on  their  own  behalf.  The  learned  counsel 
for  the  appellants  dwelt  upon  the  hardship  to  the 
appellant  of  not  renewing  a  licence  without  evi- 
dence of  its  uselessnees  or  inconvenience  as  com- 
pared with  the  other  licensed  houses  in  the  locality 
which  was  under  consideration.    I  agree  that 
unless  all  the  houses  are  compared  on  evidence 
it  is  possible  that  what  might  not  unreasonably 
be  deemed  a  hardship  may  arise  aa  between  the 
licence  of  the  George  and  Henry  and  the  licences 
of  all  or  some  of  the  houses  within  the  area.  But 
no  court  can  be  swayed  by  the  possibility  of 
resulting  hardship  if  the  law  is  clear.  The 
amendment  of  the  law  is  the  duty  of  the 
Legislature.    It  may  be  deemed  a  hardship 
that  the  renewal  of  a  licence  may  be  refused 
under  any  circumstances  whatever  other  than 
for  the   bad  character  of   the  appellant  or 
insufficient  character  of  the  premises.   The  one 
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doty  of  all  courts  is  to  administer  justly  the 
law  as  it  stands ;  and  in*  my  view  it  is  to  be 
borne  in  mind,  when  one  ponders  the  appel- 
lant's contention,  that  the  main  object  in  pro- 
ceeding in  such  a  case  as  the  present  consists, 
not  in  the  adjudication  of  the  merits  between  a 
number  of  public-houses,  but  in  adjudicating  as 
to  the  propriety  of  the  refusal  of  a  licence  to  a 
particular  house,  in  regard,  of  course,  to  its  merits 
and  to  the  requirements  of  the  neighbourhood. 
The  thing  to  be  decided  ia  whether  or  not  that 
public-house,  owing  to  the  advantages  of  its 
situation  or  of  its  accommodation  or  grade,  ought 
to  keep  its  licence  in  view  of  the  wants  of  the 
area  in  which  there  are  a  number  of  other  public- 
bouses.  I  do  not  m* an  to  Bnggest  that  in  coming 
to  a  decision  the  Court  of  Quarter  Sessions  may 
not  rightly  give  heei  to  such  considerations  as, 
for  example,  the  length  of  time  during  which  a 
licence  has  been  yearly  renewed,  or  to  evidence, 
if  it  is  given,  of  the  relative  superiority  of  the. 
particular  public-house  in  respect  of  situation  or 
otherwise  as  compared  with  other  public-houses 
in  the  same  locality.  Bat,  in  dealing  with  the 
appellants'  contention  here,  which  is  that  certain 
evidence  is  not  merely  relevant  but  indispensable 
before  a  renewal  can  justly  be  refused,  it  appears 
to  me  to  be  important  rightly  and  accurately  to 
comprehend  the  nature  of  that  which  is  after  all 
the  real  and  essential  issue.  The  only  other 
matter,  I  think,  that  calls  for  notice  was  a  subject 
for  discussion  at  the  hearing  before  us,  and  is 
contained  in  the  special  case.  Tho  paragraph 
mns  thus:  "  It  was  contended  on  behalf  of  tne 
respondents  that  the  map  and  facts  there  proved 
as  aforesaid  were  evidence  on  which  we  could 
find,  and  were  evidence  to  support  a  finding, 
that  the  said  licence  was  not  required  as  afore- 
said, and,  although  such  evidence  did  sot  differen- 
tiate the  said  George  and  Henry  from  the  other 
licensed  houses  in  the  neighbourhood,  yet,  if  it 
were  necessary  so  to  differentiate,  weight  should 
be  given  to  the  fact  that  the  Baid  notice  of  objec- 
tion had  been  served  as  aforesaid  by  direction 
of  the  respondent*,  who  had  local  knowledge,  and 
could  therefore  and  had  in  fact  differentiated 
between  the  said  licensed  houses."  I  may  say 
that,  as  I  read  the  paragraph,  it  means  this: 
that  the  appellants  here  contended  that  you 
must  do  that  which  I  have  endeavoured  to 
express — namely,  before  dealing  with  this  licence, 
even  though  you  know  where  it  was,  show  its 
position  in  relation  to  the  neighbourhood,  and 
show  it*  position  in  relation  to  all  the  other 
public- houses  referred  to  in  the  very  narrow  area 
in  which  they  are  all  so  crowded  together ;  you 
must  give  evidence  to  make  the  case  of  renewal 
iees  desirable  in  this  case  as  compared  with  all 
these  other  public-houses.  And  as  I  read  this 
evidence  (and  I  dwell  upon  this  because  I  think 
that  my  Lord  and  my  brother  Lawrance  take  a 
different  view),  I  think  myself  the  fair  way  of 
reading  this  case,  as  it  strikes  me,  is  that  the 
justice)  held  that  they  had  sufficient  evidence 
and  did  not  agree  with  the  contention  of  the 
appellants  that  it  was  necessary  to  differentiate 
in  the  way  that  I  have  described,  but  that,  if  it 
was  necessary,  they  thought  that  they  were 
entitled  to  look  at  and  consider  the  fact,  which 
they  described  there,  of  the  notico  of  objection 
having  been  served  by  the  direction  of  the  local 
justices.  The  judgment  of  the  Court  of  Appeal 
Vol.  XC,  2315. 


in  Evans  v.  Conway  Justices  (sup.),  to  which  I 
have  already  referred,  by  which  it  was  decided 
that  the  Court  of  Quarter  Sessions  are  not 
entitled  to  refuse  a  licence  without  some  evidence 
to  support  the  objection,  decided  also  in  my  view 
inferentially  that  the  tribunal  ought  to  proceed 
as  a  court  of  law  with  regard  to  the  reception  of 
evidence  and  the  requirements  of  legal  proof. 
Therefore,  although  to  some  extent  proceedings 
before  it  are  not  an  ordinary  litigation,  it  may 

Eerhaps  be  held  to  partake  of  the  nature,  aa  my 
rother  Channel!  in  his  judgment  in  the  Divi- 
sional Court  in  the  same  case  described  it,  of 
an  administrative  tribunal.  I  feel  considerable 
doubt  whether  the  Court  of  Quarter  Sessions,  in 
such  a  case  aa  the  present,  may  at  all,  or,  if  at  all, 
to  what  extent,  consider  as  to  the  differentiation 
of  the  George  and  Henry  from  other  public- 
houses  in  the  same  locality.  If  it  was  necessary 
to  consider  this  point,  the  fact  that  the  objec- 
tion in  this  case  was  served  by  the  direc- 
tion of  the  justices,  who,  in  the  language 
of  the  present  Master  of  the  Rolls  in  the 
case  of  Rex  v.  Howard  (1902)  2  K.  B.  363) 
— it  ia  more  commonly  referred  to  as  Rex  v. 
Farnham  Justice*  (86  L.  T.  Rep.  839}  are  persons 
deliberately  appointed  because  from  their  circum- 
stances they  are  likely  to  have  local  knowledge, 
might  be  taken  into  consideration,  but  in  the  view 
which  I  have  already  expressed  that  the  quarter 
sessions  were  entitled  to  decide,  as  they  did,  upon 
the  evidence  before  them,  without  any  evidence 
to  differentiate  batween  the  George  and  Henry 
and  all  the  other  public-houses,  it  ia  not  neces- 
sary to  decide  this  point.  There  was  evidence 
before  the  justices  whioh  entitled  them,  in  my 
view,  to  come  to  their  decision,  and  we  cannot,  if 
there  was  such  evidence,  overrule  it  even  if  they 
did  have  other  evidence  which  they  ought  to  have 
regarded.  I  will  therefore  only  say  that  I  am 
inclined  to  think  that  while  the  origin  of  the 
objection  to  the  renewal  of  the  licences  could  not 
be  treated  as  itself  affordingsomeevidencethat  the 
George  and  Henry  was  as  Letween  itself  and  the 
other  public-bouses — if  they  could  be  dealt  with 
together— the  one  that  could  best  be  dispensed 
with  in  reference  to  the  want*  of  the  neighbour- 
hood, it  does  not  necessarily  follow  that  the 
court  would  be  entitled,  when  considering  the 
worth  of  a  point  made  by  the  appellants  as  to  the 
absence  of  evidence  of  comparative  merit  of  the 
public-houses,  wholly  to  shut  out  from  their  con- 
sideration  that  their  objection  to  this  renewal 
did  not  come  from  a  private  or  irresponsible 
objector. 

Lawbanck,  J.— Having  arrived  at  a  conclusion 
contrary  to  that  of  my  brother  Kennedy,  I  will 
state  very  shortly  and  very  broadly  the  grounds 
which  lead  up  to  that  conclusion.  I  think  that 
the  magistrates  had  not  before  them  any  evidence 
which  justified  them  in  acting  as  they  did  in  this 
case — that  is  to  say.  to  come  to  a  final  determi- 
nation in  this  case— for  it  seems  to  uie  impossible 
to  read  the  case  without  seeing  that  the  evidence 
of  Neish,  the  detective,  and  the  other  witness  who 
was  called — Killiok,  the  surveyor — added  nothing 
whatever  to  the  facte  that  were  already  known  to 
the  justices  with  regard  to  the  number  of  public- 
houses  in  the  locality.  That  is  to  say,  they  only 
came,  one  might  say,  almost  to  prove  the  map 
and  nothing  else.  The  map  shows  that  there 
quantity  of  public-bouses  in 
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this  district,  two  within  100  yards  of  this  honse 
fully  licensed,  and  twelve  within  200  yards ; 
and  it  se*ms  to  me  upon  that  the  magistrates 
acted  without  the  slightest  evidence,  none  of 
the  evidence  given  by  either  of  the  witnesses 
called  before  them  having  any  direct  bearing  as 
to  the  George  and  Henry  public-house  licence. 
Now,  it  seems  to  me  that  what  the  magistrates 
are  bound  to  do  is  to  act  judicially  in  the  matter. 
I  cannot  see  how  it  can  be  said  that  the  j  UBtices 
acted  judicially  if  they  have  merely  taken,  as  they 
did  in  this  case,  a  prima'  facte  case.  No  doubt  a 
man  acting  as  a  justice  who  had  the  management 
of  the  public-houses  to  see  there  were  not  too  many, 
and  so  forth,  taking  up  that  map  would  be 
justified  in  saying  there  are  too  many  public- 
houses  here.  Then  comes  the  question,  what  is 
the  proper  way  of  dealing  with  it  ?  Not  merely 
taking  the  map,  like  a  potentate  taking  a  map  of 
Europe  and  rectifying  the  map  by  saying:  "I 
will  take  this  away  and  I  will  take  that  away," 
and  taking  away  this  public-house.  They  begin 
with  this  public-house,  against  which,  as  far  as  I 
know,  not  a  word  was  to  be  said.  If  there  had 
been,  there  would  have  been  evidence  forth- 
coming from  the  two  witnesses  who  were  called. 
But  they  took  that  public-house  alone  and, 
without  any  more  evidence  than  the  fact 
that  there  are  two  more  public-houses  close 
to  it  and  twelve  within  a  very  short  dis- 
tance of  it,  they  deprived  it  of  its  licence.  Now, 
the  question  is:  Is  that  acting  judicially?  It 
is  impossible,  of  course,  to  lay  down  any  rule 
as  to  what  may  be  doue,  but  it  certainly  does  ap- 
pear to  me  that  the  case  of  Ilex  v.  Howard  (*up.) 
— the  Famham  case — does  show  what  might  De 
done  and  what,  I  should  have  thought,  in  the 
interests  of  justice  ought  to  be  done  in  cases  of 
this  kind.  What  the  magistrates  did  there  was 
this :  They  formed  a  committee  of  their  own 
mem  hern,  who  did  inquire  into  all  the  respective 
merits  of  the  different  public-houses  in  the 
district  They  made  a  report  to  the  justices  and 
the  justices  acted  on  that,  and  they  were  held  by 
the  court  to  have  acted  rightly  in  doing  so.  The 
words  of  the  Master  of  the  Rolls  seem  to  me 
most  important  in  that  view:  "They  were  of 
opinion  that  the  only  fair  and  satisfactory  way  of 
dealing  with  the  question  was  to  cause  objections 
to  be  served  on  all  the  owners  of  licensed  houses 
so  that  the  case  of  each  of  them  might  be  formally 
inquired  into,  and  for  this  purpose  authority  was 
given  to  the  justices'  clerk  to  object  to  such 
renewals  on  the  general  ground  that  the  houses 
were  not  required,  and  also  on  special  grounds  set 
out  in  the  notice."  That  gave  everybody  their 
opi>ortunity.  It  gave  the  magistrates  the  oppor- 
tunity of  weighing  the  merits — in  other  words,  of 
acting  judicially  in  the  matter,  seeing  which  of 
the  public-houses  could  remain  and  from  which 
licences  should  be  taken.  That  is  one  step  that 
might  be  taken,  and  it  seems  to  me  a  reasonable 
and  proper  step  to  be  taken,  in  cases  of  that  kind. 
Nothing  of  that  kind  was  done  here.  All  that 
was  done  was  to  act  upon  the  map,  taking  the 
map  alone — acting  upon  the  fact  that  there  were 
an  enormous  quantity  of  public-houses  in  the 
neighbourhood  and  it  was  necessary  to  begin  with 
one  of  them,  and  as  to  that  one  not  any  evidence 
Was  given.  That  being  so,  I  think  that  they  did 
not  act  judicially  in  the  matter;  that  they  did 
not  hear  this  case  of  the  public-house  on  the 


merits  at  all,  but  only  the  mere  fact  that  it  formed 
one  of  a  large  number  of  public- houses.  For  that 
reason  I  come  to  the  conclusion  that  the  appeal 
should  be  allowed.  I  should  be  very  sorry  to  say 
one  word  to  tie  the  hands  of  justices  who  are 
interested  in  the  good  work  of  putting  an  end  to 
public-houses  in  overcrowded  districts.  That  is 
a  different  matter.  I  think  they  must  have  before 
them  some  evidence  on  which  they  could  act,  and 
it  is  fair  to  the  owners  of  the  public- houses  that 
they  should  have  some. 

Lord  Alterotone,  C.J. — I  agree  with  the 
judgment  of  my  brother  Lawrance  with  one 
slight  exception  with  regard  to  the  Farnham 
case,  which  I  will  point  out ;  but,  as  the  matter  is 
of  very  great  importunce,  in  view  of  what  is  now 
been  said  with  regard  to  licences,  1  think  it 
better  to  state  my  reasons.  I  do  not  demur  in 
substance  from  the  view  of  the  law  which  my 
brother  Kennedy  has  so  clearly  expressed.  Where 
we  part  company  is  in  the  application  of  that  law 
in  this  particular  case,  and  I  think  it  well  to  state 
one  or  two  preliminary  matters  that  1  assume  for 
the  purpose  of  this  judgment.  I  recognise  the 
justices  may  of  their  own  motion  give  notices  that 
licences  will  be  objected  to  on  the  ground  that 
a  particular  licence  is  not  required  for  this  locality. 
That  was  a  matter  which  was  very  much  discussed 
both  in  the  Court  of  Appeal  in  the  Farnliam  case 
and  when  that  case  was  before  us  previously,  and 
we  held,  and  the  Court  of  Appeal  affirmed  the  view, 
that  that  course  might  be  taken.  But  it  must,  of 
course,  be  remembered  in  this  particular  case  the 
justices,  and  the  justices  only,  are  respondents  to 
this  appeal.  I  further  desire  to  point  out  that  it 
by  no  means  follows  that  it  is  necessary  to 
differentiate  between  different  houses  because  the 
justices  are  going  to  refuse,  or  think  they  ought 
to  refuse,  a  particular  licence  on  the  ground  that 
the  licence  is  not  required.  There  may  be  circum- 
stances in  connection  with  the  character  of  the 
house,  with  its  position,  its  accommodation,  or  its 
credit  that  would  justify  the  magistrates  in 
thinking  that  that  house,  having  regard  to  all  its 
circumstances,  is  not  required  in  the  neighbour- 
hood, and  they  may  act  accordingly.  We  have 
got  to  consider  whether  or  not  the  Court  of 
Quarter  Sessions  in  this  case  acted  as  a  court 
upon  the  evidence  that  they  could  lawfully  receive, 
having  regard  to  the  objection  that  was  raised  by 
the  justices,  that  objection  being  in  tbe  terms 
that  my  brother  Kennedy  has  stated — "  that  the 
licence  is  not  required  in  the  locality  or  neigh- 
bourhood." At  the  risk  of  a  little  length  (I  hope 
to  be  absolutely  fair  to  these  justices),  I  wish  to 
read  exactly  what  they  have  found,  and  I  must 
say,  in  the  first  instance,  I  presume  the  justices 
of  the  quarter  sessions  have  stated  the  whole 
case.  If  they  have  not  done  so,  I  may  be  doing 
injustice  to  them,  but  that  is  their  own  fault, 
because  they  have  stated  the  case  on  which  our 
opinion  is  asked,  and  I  must  assume  that  they 
have  given  us  all  the  evidence  on  which  they 
acted.  Mr.  Giles  suggested  there  was  other 
evidence.  All  I  can  say  is  they  ought  not  to  have 
stated  a  case  for  us  and  asked  our  opinion  unless 
that  case  was  stated  on  the  whole  of  the  evidence, 
and  that  is  why  I  wish  to  read  the  paragraph. 
"  Upon  the  said  hearing  the  following  evidence 
was  adduced  before  us  by  the  respondents.  William 
Henry  Killick,  the  assistant  surveyor  of  the 
county  borough  aforesaid,  produced  an  Ordnance 
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Survey  map   (which   is   annexed   to   and   is  J 
intended  to  form  part  of  this  case)  of  the 
locality  and  neighbourhood  of  the  said  George 
and  Henry,  upon  which  map  he  had  marked 
in  colour  all  the  fully  licensed   houses  and 
beerhouses,  and  proved  that,  taking  the  said 
George  and  Henry  aa  the  centre  of  a  circle  of 
100  yards  radius,  there  are  within  the  said  circle 
two  fully  licensed  bouses  and  never  teen  beer- 
houses ;  with  the  same  centre  and  200  yards  radius 
there  are  within  this  limit  twelve  folly  licensed 
bouses  and  thirty-seven   beerhouses;  with  the 
same  centre  and  300  yards  as  radius  there  are 
within  this  limit  twenty-five  fully  licensed  and 
forty-seven  beerhouses;   and  that  no  notice  of 
objection  had  been  served  upon  any  of  the  said 
houses  or  beerhouses  prior  or  subsequent  to  the 
annual  licensing  meeting ;  that  for  at  least  ten 
years  he  had  known  the  Baid  locality  and  neigh- 
bourhood, which  was  very  thickly  populated,  and 
during  the  whole  of  that  time  the  George  and 
Henry  had  been  a  fully  licensed  house,  and  that 
the  character  of  the  said  locality  and  neighbour- 
hood bad  not  altered,  except  that  the  population 
had  increased.    John  Neish,  a  detective  in  the 
said  county  borough  police,  corroborated  the 
evidence  given  by  the  said  William  Henry  Killick, 
and,  in  addition,  stated  that  the  neighbourhood 
was  a  troublesome  one  to  the  police,  and  no 
further  evidence  was  adduced  by  the  respondents." 
Now,  I  take  it  as  the  basis  of  my  judgment  that  it 
was  on  that  evidence,  and  that  evidence  only,  the 
court  affirmed  the  decision  of  the  justices  not  to 
renew  this  licence.   Now,  having  read  it,  I  do  not 
think  it  is  unfair  to  say,  as  my  brother  Lawrance 
has  said,  that  all  that  that  evidence  amounted  to 
was  the  map,  and  nothing  else.   It  showed  no 
particulars  of  the  particular  house,  and  it  did  not 
even  show  the  surrounding  circumstances  of  the 
locality  of  the  particular  bouse,  its  accommoda- 
tion, or  anything  to  do  with  it.    It  was  nothing 
but  the  map.   1  think  that  it  is  not  unimportant 
to  point  out  that  if  you  look  at  the  map,  and 
speak  of  it  as  a  map,  it  at  any  rate  discloses  this  : 
ttiat  immediately  opposite  the  public-bouse  in  the 
same  street,  practically  opposite — in  the  same 
relative  position  with  regard  to  the  house — was 
another  fully  licensed  house.   I  mention  that, 
not  for  tbe  purpose  of    showing,  aa  I  have 
indicated,  it  was  necessary  for  the  justices  to 
differentiate,  but  to  point  out  that  if  they  acted 
upon  tbe  map  and  the  map  only,  as  I  think  they 
did,  it  is  not  very  easy  to  tee  how,  in  the  absence 
of  evidence  about  tbe  appellants'  house,  they 
could  avoid  differentiating.     I  wish  to  enforce 
what  has  been  hud  down  by  the  Master  of  the 
Rolls  in  the  case  of  Bex  v.  Howard  (tup.).  I 
accept  it  as  binding  on  me  as  indicating  what  is 
tbe  fair  thing  to  be  done.    In  that  case,  which 
was  a  more  difficult  one  than  this,  there  were  a 
great  many  houses  involved,  and  the  Master  of 
the  Rolls  says  this :  "  It  is  clear  from  their  report 
that   they  " — that  is,  the  justices — "  were  of 
opinion  that-  the  only  fair  and  satisfactory  way  of 
dealing  with  tbe  question  was  to  cause  objections 
to  be  served  on  all  the  owners  of  licensed  houses 
so  that  the  case  of  each  of  them  might  be  formally 
inquired  into,  and  for  this  purpose  authority  was 
given  to  the  justices'  clerk  to  object  to  such 
renewals  on  the  general  ground  that  the  houses 
were  not  required,  and  also  on  special  grounds  set 
out  in  the  notice.  These  objections  were  signed 


by  the  clerk,  Btating  that  he  was  acting  under  the 
instructions  of  the  justices  present  at  the  annual 
licensing  meeting."  All  I  point  out  is  that,  in  a 
case  much  more  complicated,  the  Master  of  the 
Rolls  at  any  rate  indorses  the  opinion  that  the  only 
fair  method  would  be  that  of  having  notices  served 
on  all  the  licensed  houses.  I  mention  that  only 
for  tbe  purpose  of  showing  that,  in  the  absence  of 
circumstances  relating  to  any  particular  houses, 
differentiation  may  be  (or  comparison  rather  is  the 
more  proper  word  to  use)  the  only  means  of  fairly 
dealing  with  such  a  question ;  but  I  wish  again  to 
point  out  that  I  do  not  consider  any  comparison 
or  differentiation  is  necessary  where  there  is 
evidence  aa  to  the  character  of  the  house  in 
respect  of  which  the  licence  is  refused.  Then 
comes  in  the  one  matter  which  I  desire  to  correct 
in  order  that  my  brother  Lawranoe'a  judgment 
may  not  create  a  false  impression.  In  the  Farn- 
ham  case  the  justices  did  not  act  on  the  report. 
If  they  had  done  so,  the  judgment  would  not  have- 
been  quite  what  it  was.  The  report  had  collected 
facta  for  the  information  of  the  justices,  and,  that 
report  being  used  to  inform  their  minds,  then- 
they  dealt  with  each  case  judicially.  Now, 
that  being  so,  I  come  to  the  conclusion — and 
thiB  is  where  my  brother  Kennedy  and  I  differ 
— that  this  Court  of  Quarter  Sessions  had  no 
evidence  before  them  except  the  map,  and,  if 
they  did  not  rely  upon  the  differentiation  as  con* 
tended  for  by  the  respondents,  then  they  had  no 
evidence  on  which  tbey  could  act.  I  think  it  ib  a 
very  serious  thing  to  lay  down  a  rule  that  justices 
at  quarter  sessions  mayact  on  evidence  which  is  not 
evidence  in  tbe  literal  seme  of  the  word.  They 
must  act  on  evidence,  discharging  such  duties  as 
just  ices  in  tbe  quarter  sessions  in  these  cases  have 
to  discharge.  1  therefore  come  to  the  conclusion 
that  there  was  before  these  justices  no  evidence 
on  which  they  could  properly  come  to  the  con- 
clusion that  this  bouse  was  not  required  for  that 
neighbourhood,  and  that  the  appeal  ought  to  be 

allowed-  Appeal  allowed. 

Solicitors  :  Speechly,  Mumford,  and  Craig,  for 
Lamport,  Bassitt,  and  Hiseock,  Southampton;. 
Barlow  and  Barlow,  for  Bassett,  Southampton. 


&ousc  of  loros. 

Feb.  12  and  15. 

(.Before   the    Lobd   Chancellob  (Halsbury), 
Lords  Macnaghtbn,  Shand,  and  Lindley.) 

Mayob  and  Cobpobation  of  Eastbocbne  r. 

Aytobney-Genebal.  (a) 
on  appeal  fbom  the  cocet  op  appeal  in 

ENGLAND. 

Btvenue— Stamp  duty— Purchase  of  property 
under  statutory  power — Duty  on  conveyance- 
Finance  Act  1895  (58  £59  Vict.  c.  16),  sect.  12. 

The  Finance  Act  1895  enacts  by  sect.  12  that 
where  by  virtue  of  any  Act  of  Parliament  any 
person  is  authorised  to  purchase  property,  he 
shall,  within  a  certain  time,  produce  to  the 
Commissioners  of  Inland  Revenue  an  instru- 
ment of  conveyance  of  the  property  duly  stamjied 

t»>  Beporlod  by  C.  E.  Maui**,  E»q.,  itemster-mtrUw. 
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with  the  ad  valorem  duty  payable  upon  a 
conveyance  on  $ale  of  the  property. 
Held(ajfirming  the  judgment  of  the  court  below), 
that  the  "  property  "  mentioned  in  the  section 
meant  the  property  authorised  by  the  Act  to  be 
purchased,  both  real  and  personal,  and  that 
ad  valorem  duty  is  payable  in  respect  of  the  value 
of  the  whole  of  the  property  so  purchased,  and 
not  only  in  respect  of  such  part  of  it  as  consists 
of  realty. 

Appeal  from  a  judgment  of  the  Court  of  Appeal 
(Collins,  M.R.,  Stirling  and  Mathew,  L./j). 
reported  85  L.  T.  Rep.  745;  (1902)  1  K.  B.  403, 
who  had  affirmed  a  judgment  of  the  King's  Beach 
Division  (Kennedy  ana  Phillimore,  JJ.),  reported 
85  L.  T.  Rep.  219 ;  (1901)  2  K.  B.  773,  upon  a 
special  case  stated  by  consent  in  the  matter  of  an 
information  on  behalf  of  the  Crown. 

The  question  was  whether,  upon  the  purchase 
t>y  the  Eastbourne  Corporation  of  the  under- 
taking of  the  Eastbourne  Electric  Light  Company 
Limited,  stamp  duty  was  payable  under  the 
Finance  Act  1895  in  respect  of  the  whole 
purchase  money,  or  only  in  respect  of  such  part 
thereof  as  would  in  any  case  require  a  conveyance 
in  writing.  Sect  12  of  the  Finance  Act  1895 
provides  as  follows : 

12.  Where,  after  the  passing  of  this  Aot,  by  virtue 
of  any  Aot,  whether  passed  before  or  after  this  Aot, 
either  (a)  soy  property  is  vested  by  way  of  sale  ia  sny 
person,  or  (6)  any  person  is  authorised  to  purchase 
property,  such  person  shall  within  three  months  after 
the  passing  of  the  Aot  or  the  date  of  veeting,  whichever 
ia  later,  or  after  the  completion  of  the  purchase,  as  the 
case  may  be,  produce  to  the  Commissioners  of  Inland 
Revenue  a  oopy  of  tho  Aot  printed  by  the  Queen's 
printer  of  Acts  of  Parliament  or  soms  instrument 
relating  to  the  veeting  in  the  first  oase,  and  an  instru- 
ment of  oonveyanoe  of  the  property  in  the  other  oase, 
duly  stamped  with  the  ad  valorem  duty  payable  upon  a 
oonveyanoe  on  sale  of  the  property,  and  in  default  of 
snch  production  the  duty,  with  interest  thereon  at  the 
rate  of  5  per  omt.  per  annum  from  the  passing  of  the 
Aot,  date  of  vesting,  or  completion  of  the  purchase,  as 
the  oase  may  be,  shall  be  a  dtbt  to  Her  Majesty  from 
such  person. 

On  the  19th  April  1899  the  appellants  and  the 
Eastbourne  Electric  Light  Company  Limited 
(who  had  become  the  undertakers  supplying  elec- 
tricity under  the  Eastbourne  Electric  Supply 
Order  1890)  entered  into  a  contract  of  purchase 
and  sale  of  that  date,  which  contained  the 
following  claute.',  amongat  other* 

Subject  to  the  provisions  hereinafter  contained,  the 
company  will  sell,  and  the  corporation  will  boy,  the 
whole  of  the  undertaking  of  the  oompany  under  the  said 
order,  and  all  the  powers,  rights,  and  privileges  thereby 
conferred  on  the  oompany.  together  with  the  full  benefit 
of  all  pending  contracts  and  engagements  to  which  the 
oompany  are  or  may  be  entitled  in  connection  with  the 
said  undertaking,  together  with  the  freehold  pitcs  of 
land  and  ths  building  erected  thereon  situate  in  Jnnotion- 
road,  Eastbourne,  aforesaid,  with  all  the  works,  engines, 
and  fixed  and  movable  plant  and  machinery,  wires, 
cables,  pipes,  instruments,  utensils,  tools,  and  all  other 
the  goods,  chattels,  and  effects  belonging  to  the  said 
oompany,  which  now  are  or  shall  at  the  time  of  the  com- 
pletion of  the  said  pnrobase  be  need  and  provided  by  the 
oompany  for  the  pnrpoees  of  the  said  undertaking,  save 
and  except  all  depreciation  and  other  reserve  funds, 
caah  balances,  book  and  other  debts,  earnings,  rights, 
and  credits  belonging  or  due  to  the  oompany  at  the  time 
of  such  completion,  and  the  ocmpany's  booki  and  paper* 


and  the  furniture  of  their  board-room.  The  purchase 
shall  be  computed  and  ths  purchase  money  paid  on  the 
1st  day  of  January,  1900,  on  which  day,  subject  to  the 
doe  payment  of  the  said  purchase  money,  the  company 
will  oonvey  to  the  corporation  in  fee  simple,  and  free 
from  encumbrances,  ths  freehold  works  and  buildings 
now  b*  longing  to  the  company,  subject  to  and  with  the 
benefit  of  all  tenancies  of  any  part  or  parts  of  the  said 
premises  which  now  are  or  then  shall  be  let  to  or 
occupied  by  any  tenant  or  tenants  of  ths  company,  and 
also  will  assign  or  deliver  over  to  the  corporation  all  the 
remainder  of  the  premises  hereby  agreed  to  be  sold. 

The  contract  was  sanctioned  by  the  Eastbourne 
Electric  Supply  Order  1899,  and  the  purchase 
has  since  been  carried  out.  The  appellants 
admitted  that  the  above  enactment  required  them 
to  produce  a  conveyance  of  the  property  in  all 
the  subject-matters  of  the  purchase  the  property 
in  which  could  not  be  transferred  without  a 
written  conveyance,  but  contended  that  it  did  not 
apply  to  goods,  wares,  and  merchandise  included 
in  the  purchase  which  could  be  transferred 
without  writing,  by  delivery.  The  total  purchase 
money  was  88,749/.  2s.  9d.,  of  which  37,9291.  was 
admitted  by  the  Crown  to  have  been  paid  in 
respect  of  personal  chattels.  The  courts  below 
decided,  in  favour  of  the  Crown,  that  the  duty 
was  payable  on  the  whole  amount. 

Danckwerts,  K.C.  and  Ritchie  Macoun  appeared 

Tb«  8olicitor-Generai  (Sir  E.  Carson,  K.C.)  and 
Rowlatt,  for  the  respondents,  were  not  called  on 
to  address  their  Lordships. 

At  the  conclusion  of  the  argument  for  the 
appellants  their  Lordships  gave  judgment  as 
follows : — 

The  Lord  Chancellor  (Halabury).  —  My 
Lords  :  We  have  had  a  very  long  and  ingenious 
argument  on  this  question,  which  seems  to  me  to 
be  a  very  plain  one.  I  certainly  do  not  mean  to 
go  through  all  the  different  ana  ingenious  hypo- 
theses which  have  been  put  forward  in  order  to 
show  that  the  plain  words  of  the  Act  of  Parlia- 
ment may  be  out  down  and  reduced  to  an 
absurdity.  I  think,  so  far  aa  there  is  any  argu- 
ment at  all,  that  the  whole  question  turns  upon 
the  word  "  conveyance,"  and,  although  with  some 
hesitation,  and  a  considerable  amount  of  circum- 
locution, the  learned  counsel  has  addressed  to  us 
what  I  must  admit  to  ha  a  learned  and  ingenious 
argument,  it  simply  cornea  to  this  i  That  the 
statute  is  intended  in  its  operation  to  apply  only 
to  land,  or  what  would  be  equivalent  to  land  in 
its  natural  sense.  But  the  whole  of  that  argu- 
ment seems  to  depend  upon  the  use  of  the  word 
"  conveyance,"  which  he  says  only  means,  accord- 
ing to  the  technical  view  of  the  question,  a  con- 
veyance of  land,  or  realty  in  some  form,  whether 
it  be  land  or  not.  My  answer  to  that  is  that  it  is 
not  true.  The  word  "  conveyance  "  means  what 
it  aayB.  It  conveys  any  property.  I  find  that 
Wharton,  in  his  Law  Lexicon,  defines  it  as  "  an 
instrument  that  transfers  property  from  one 
person  to  another."  That  is  all ;  and  although 
it  maybe  perfectly  true  to  say  tbat where  you  are 
dealing  with  personal  property  it  may  pass,  and 
does  paBB,  completely  by  mere  delivery,  it  is  a 
very  illogical  consequence  of  tbat  proposition  to 
suggest  that  it  may  not  pass  in  any  other  way, 
and  that  you  may  not  convey  it  by  an  ordinary 
conveyance.    I  think  you   may.    I  think  that 
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ideally  disposes  of  the  whole  argument.  When  I 
look  at  the  statute  itself  and  see  what  it  does,  I 
am  content  to  apply  it  to  the  particular  facts 
'with  which  your  Lordships  have  to  deal.  It 
seems  to  me  that  it  would  be  impossible  to  say, 
baring  regard  to  the  particular  facte  with  which 
your  Lordships  hare  to  deal,  that  the  case  is  not 
included  in  the  language  of  the  statute.  We 
hare  heard  a  great  deal  about  ambiguity,  about 
oonf usion,  and  about  alternative  constructions  ; 
but  when  I  apply  the  language  of  the  statute  to 
the  transaction  which  is  engaging  our  attention, 
it  appears  to  me  to  be  as  clear  as  possible  that 
in  the  ordinary  natural  meaning  of  the  words 
therein  employed,  the  statute  does  apply  to  this 
transaction.  I  decline  to  go  into  hypotheses 
about  other  cases  in  which  it  might  be  supposed 
that  this  language  would  be  too  wide,  and  would 
include  something  else.  It  is  enough  for  me  to 
.say  that,  as  applicable  to  this  particular  transac- 
tion the  words  seem  to  me  to  be  absolutely  clear, 
without  confusion  and  without  any  alternative 
construction  at  all,  and  to  apply  literally  and 
strictly  to  the  transaction  in  question.  For 
these  reasons  I  move  your  Lordships  that  the 
judgment  appealed  from  be  affirmed,  and  the 
appeal  dismissed  with  costs. 

Lord  Macnaohten  :  My  Lords :  I  am  of  the 
came  opinion. 

Lord  Shand. — My  Lords :  I  also  am  of  the  same 
opinion.  It  appears  to  me  that  the  very  purpose 
of  the  Act  of  18115  was  to  enlarge  the  subject  of 
taxation,  so  that  personal  property  bought  by  sale 
should  be  liable  to  duty  just  as  heritable  property 
-was  previously  liable.  The  Act,  I  think,  suc- 
ceeded in  its  purpose,  and  I  agree  in  the  opinions 
of  their  Lordships  in  the  courts  below,  and  with 
the  Lord  Chancellor  and  Lord  Macnaghten,  that 
the  judgment  mast  be  affirmed,  and  the  appeal 
dismissed. 

Lord  Lindlbt. — My  Lords  :  I  am  of  the  same 
opinion.  I  think  that  the  case  becomes  absolutely 
clear  if  you  read  the  section  shortly,  leaving  out 
the  words  which  are  not  applicable  to  the  present 
case.  The  section  runs  thus:  "  Where  (after  the 
passing  of  this  Act),  by  virtue  of  any  Act 
(  whether  passed  before  or  after  this  Act),  any 
person  is  authorised  to  purchase  property,  any 
such  person  shall  (within  three  months  after  the 
completion  of  the  purchase;  produce  to  the  Com- 
missioners of  Inland  Revenue  an  instrument  of 
conveyance  of  the  property  " — that  is,  of  the  pro- 
perty which  the  purchaser  is  authorised  by  an  Act 
of  Parliament  to  purchase.  "  duly  stamped  with 
the  ad  valorem  duty  payable  upon  a  conveyance 
on  sale  of  the  property."  Now,  what  is  that? 
What  is  the  property  of  which  an  instrument  of 
conveyance  is  to  be  produced  ?  And  what  is  the 
property  the  value  of  which  is  to  govern  the  id 
valorem  stamp  P  It  is  obviously  the  property 
which  the  purchaser  is  authorised  by  an  Act  of 
Parliament  to  purchase.  I  think  it  plain  beyond 
all  question  that  this  Act  was  not  intended  to 
a.ffect  ordinary  purchases  made  in  the  ordinary 
coarse  of  business.  It  was  confined,  and  was 
intended  to  be  confined,  to  purchases  authorised 
by  some  special  Act  of  Parliament,  expressly 
authorised,  the  property,  if  not  accurately  defined, 
being  at  all  events  described  in  such  Act  of 
Parliament.  That  gets  rid  of  the  whole  difficulty. 
There  is  no  ambiguity  about  it  at  alL  Every 


word  in  this  section  has  its  natural  meaning,  and 
requires  no  forced  construction  whatever.  The 
whole  fallacy  of  the  argument  on  behalf  of  the 
appellants  appears  to  me  to  be  this :  That  because 
personal  chattels  pass,  or  can  pass,  by  delivery 
without  any  instrument  at  all,  you  cannot  have 
an  instrument  of  conveyance  for  them.  That  is 
not  the  case.  In  this  case  the  Act  of  Parliament 
is  addressed  to  cases  where  an  instrument  is 
required,  and,  being  required,  it  must  be  stamped. 
The  little  difficulty,  if  there  is  any  difficulty  about 
it,  comes  entirely  from  not  seeing  that  it  does  not 
apply  to  ordinary  purchases  in  the  ordinary 
course  of  business,  but  to  special  purchases, 
specially  authorised. 

Order  appealed  from  affirmed,  and  appeal  die- 
missed  with  coete. 

Solicitors  for  the  appellants.  8harpe,  Parker, 
Pritcharde,  Barham,  and  Lawford,  for  H.  W. 
Fovarguee,  Town  Clerk  of  Eastbourne. 

Solicitor  for  the  respondent,  Sir  F.  C.  Gore, 
Solicitor  of  Inland  Revenue. 


Feb.  18  and  19. 

(Before  Lords  Macnaohten,  Jambs  of  Here- 
ford, and  Lindlbt.) 

Mackusick  v.  Fleming  (a). 

on  appeal  from  the  codrt  of  appbal  in 

BNOLAND. 

Vendor  and  purchaser  —  Voidable  contract  — 
Aeeignment  of  contract — Failure  of  considera- 
tion—Money had  and  received. 

Appeal  from  a  judgment  of  the  Court  of 
Appeal  (Williams,  Romer,  and  Stirling,  L.JJ.), 
reported  under  the  name  of  Fleming  v.  hoe 
(87  L.  T.  Rep.  213 ;  (1902)  2  Ch.  359).  who  bad 
reversed  a  decision  of  C  ozens- Hardy,  J.,  re- 
ported  85  L.  T.  Ren.  480;  (1901)  2  Ch.  594, 
where  the  facts  are  fully  set  out. 

On  the  16th  July  1896,  Neill  agreed  to  sell  to 
Loe  some  mining  property  in  Western  Aus- 
tralia. 

On  the  18th  July  Loe  agreed  to  sell  the  pro- 
perty to  the  appellant  Mackusick.  This  con- 
tract was  afterwards  assigned  to  the  respondent 
Fleming,  and  he  brought  an  action  against 
Mackusick  and  Loo  for  specific  performance. 
Mackusick  pleaded  thut  the  contract  had  been 
obtained  by  misrepresentation,  and  was  not 
binding,  and  counter-claimed  for  certain  pay- 
ments made  by  him  under  it. 

The  action  failed,  and  Cozens-Hardy,  J.  held 
that  Mackusick  was  entitled  to  recover  on  the 
counter-claim. 

Fleming  appealed,  and  the  Court  of  Appeal 
gave  judgment  in  his  favour  on  the  ground  that, 
on  the  facta  and  correspondence,  Loe  was  the 
person  really  liable.  Loe  was  a  person  of  no 
means  and  was  dead. 

Mackusick  appealed  to  the  House  of  Lords. 

Upiohn,  K.C.  and  Robertton  appeared  for  the 
appellant 

Eve,  K.C.  and  MarteUi  for  the  respondent. 
Their  Lordships  took  the  Bame  view  as  that 

(a)  Reported  br  C.  E  Maloen,  Esq.,  Btrrtilar-tt-Ltw. 
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taken  by  the  Court  of  Appeal,  and  dismissed  the 
appeal  on  the  facts. 

Judgment  appealed  from  affirmed,  and  appeal 
dismissed  with  costs. 

Solicitors  for  the  appellant,  Latt  and  Son*. 
Solicitors  for  the  respondent,  Swann,  Bradley, 
and  Co. 


Jfutririal  (Cmramttre  of  tfjc  $ribo  Council. 

Thursday,  Feb.  i. 
(Present :  The  Right  Hons.  Lords  M acnaghten, 
Robertson,  and  Lindlby,  and  Sir  Arthur 
Wilson.) 

Amtot  v.  Dwarri8  and  others,  (a) 

ON    APPEAL    FROM    THB    SUPREME    COURT  OF 

JUDICATURE  OF  JAMAICA. 
Will— Construction— Gift  "to  the   eldest  eon  of 
my  eieler'' — Intestacy. 

A  testator  by  hi*  will  made  in  1822  devised  real 
estate  in  strict  settlement,  and,  in  the  event  of  the 
failure  of  the  previous  limitations,  which  hap- 
pened,  "  to  the  eldest  son  of  my  sister,  F.  3f.  (J., 
and  his  heirs  for  ever."  The  testator  died  in 
1860.  At  the  date  of  the  will  F.  M.  G.  had  two 
sons,  both  of  whom  died  in  the  lifetime  of  the 
testator  intestate  and  without  issue.  Two  other 
sons,  born  after  the  date  of  the  will,  survived  ihe 
testator.  One  died  intestate  and  without  issue 
before  the  failure  of  the  previous  limitations. 
The  fourth  born  son  of  F.  if.  G.  was  her  eldest 
surviving  son  at  the  time  of  the  failure  of  the 
previous  limitations. 

Held  (reverting  the  judgment  of  the  court  below), 
that  there  was  an  intestacy. 

Appeal  from  a  judgment  of  the  Supreme  Court 
of  Judicature  of  Jamaica  (in  Equity)  dated  the 
1st  May  1903  upon  a  special  case  agreed  by  the 
parties. 

The  question  was  as  to  the  proper  construction 
of  a  devise  contained  in  the  will  of  Sir  Fortu- 
natua  William  Dwarris,  deceased,  upon  the 
failure  or  determination  of  certain  limitations 
therein  expressed  in  favour  of  the  testator's  wife 
and  issue,  of  a  plantation  and  the  hereditament* 
and  appurtenances  thereto  belonging,  hereinafter 
referred  to  as  Golden  Grove,  situate  in  the  Island 
of  Jamaica. 

The  facts  of  the  case  are  as  follows  — 
Sir  F.  W.  Dwarris  duly  made  his  will,  dated  the 
11th  Oct.  1822,  and  thereby  gave  and  devised 
Golden  Grove  subject  to  certain  trusts  that 
were  declared  by  the  will  of  the  testator's  late 
father,  which  may  for  the  purposes  of  this  appeal 
be  deemed  to  have  since  been  satisfied,  to  certain 
trustees  for  tho  term  of  1000  years  from  the 
testator's  death,  upon  trusts  which  may  also  for 
the  purposes  of  this  appeal  be  deemed  to  have 
since  been  satisfied,  and  subject  thereto  the 
testator  gave  and  devised  Golden  Grove  to  the 
use  of  his  eldest  son,  Fortnoatus  William  Dwarris, 
for  his  life,  with  remainder  to  the  use  of  trustees 
to  support  contingent  remainders,  with  remain- 
der to  the  use  of  the  first  and  other  sons 
of  the  said  F.  W.  Dwarris  (the  son)  suc- 
cessively in  tail,  with  remainder  to  the  use 
of  the  testator's  second  son,  Brereton  Edward 
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Dwarris,  for  his  life,  with  remainder  to  the- 
use  of  trustees  to  support  contingent  remain- 
ders, with  remainder  to  the  use  of  the  first  and 
other  sons  of  the  said  B.  E.  Dwarris  successively 
in  tail,  with  remainder  to  the  use  of  the  testator'* 
third  son,  Denman  Adams  Dwarris,  for  his  life, 
with  remainder  to  the  use  of  trustees  to  preserve- 
contingent  remainders,  with  remainder  to  the  first 
and  other  sons  of  the  said  D.  A.  Dwarris 
successively  in  tail,  with  remainder  to  the  testa- 
tor's fourth  son,  Henry  Parr  Dwarris,  for  his 
life,  with  remainder  to  the  use  of  trustees  to 
support  contingent  remainders,  with  remainder  to 
the  use  of  the  first  and  other  sons  of  the  said 
H.  P.  Dwarris  successively  in  tail,  with  re- 
mainder to  the  use  of  every  other  son  of  the 
testator  by  his  then  wife,  Alicia  Dwarris  (who, 
in  fact,  predeceased  the  testator),  or  any  woman, 
with  whom  he  might  intermarry,  successively  in 
tail,  with  remainder  to  the  use  of  the  testator'* 
daughters,  Alicia  Dwarris  and  Honoria  Dwarris,. 
and  every  other  daughter  of  the  testator  by  his 
then  wife  or  any  other  woman  with  whom  be 
might  intermarry,  in  equal  shares  as  tenants  in 
common  in  tail  with  cross  remainders  between 
them  in  tail,  with  remainder  to  the  use  of  the 
testator's  said  wife,  Alicia  Dwarris,  for  her  life, 
and  the  testator  then  proceeded  to  deviser 
Golden  Grove  as  follows :  "  And  immediately 
from  and  after  the  decease  of  my  said  wife  to  the 
eldest  son  of  my  sister  Frances  McKeand  Gibney 
and  his  heirs  lor  ever,  he  and  they  taking  and 
locating  the  surname  of  Dwarris,  and  paying  the 
sum  of  500L  apiece M  to  each  and  every  of  the 
persons  thereinafter  mentioned  their  executors 
and  assigns.  The  will  did  not  contain  any  devise 
of  the  testator's  residuary  real  estate. 

The  testator  died  on  the  20th  May  1960  without 
having;  revoked  or  altered  his  will,  and  letters  of 
administration,  with  the  will  annexed,  were  on  the 
6th  Aug.  1800  granted  to  one  of  the  .testator's 
daughters  out  of  the  principal  registry  of  the 
Court  of  Probate.  The  will  was  entered  in  the 
Record  Office  in  Jamaica  on  the  23rd  May  1900. 

All  the  limitations  in  the  will  contained  of 
Golden  Grove,  in  favour  of  the  testator's  wife 
and  issue,  prior  to  the  limitation  in  favour  of  the 
eldest  son  of  the  testator's  sister,  F.  M.  Gibney.. 
failed  or  determined,  the  last  survivor  of  the 
testator's  children  being  B.  E.  Dwarris. 

The  testator's  heir-at-law  was  his  eldest  son, 
F.  W.  Dwarris,  who  died  intestate  on  the  22nd  Jan. 
1876. 

B.  E.  Dwarris  (who  was  the  heir-at-law  of  his- 
brother.  F.  W.  Dwarris)  died  on  the  10th  May 
1901,  having  by  his  will,  dated  the  10th  Ang.  1895, 
uppointed  the  appellant  and  the  Rev.  Anthony 
Johnson  (who  died  on  the  0th  Sept.  1903)  hie 
executors  and  trustees.  The  will  was  proved 
hy  the  appellanc  and  the  Rev.  A.  Johnson, 
on  the  6th  Aug.  1901. 

The  two  first  born  sons  of  F.  M.  Gibney  were 
William  Gibney  and  George  Gibney,  who  were 
twins  (William  Gibney  being  the  elder),  and  were 
born  in  April  1822.  William  (tibney  and  George 
Gibney  were  both  living  at  the  date  of  the  will  of 
Sir  F.  W.  Dwarris,  but  both  predeceased  him 
without  leaving  issue. 

The  third  born  son  of  F.  M.  Gibney  was  John 
Wallington  Uonner  Gibney,  who  was  born  in  the 
lifetime  of  Sir  F.  W.  Dwarris,  but  after  the  date 
of  the  will.   J.  W.  B.  Gibney  survived  the  tes- 
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tator  and  died  on  the  25th  Oct.  1867,  intestate, 
and  without  having  bad  any  issue.  The  heir-at- 
law  o£  J.  W.  B.  Gibney  was  his  father,  Dr. 
<Jibney,  who  died  in  1872,  having  by  his  last  will 
disposed  of  his  estate  in  such  a  manner  that  his 
chiidren,  the  respondents,  were  the  only  persons 
beneficially  entitled  thereto. 

The  fourth  born  son  of  F.  M.  Gibney  was  the 
respondent  Robert  Dwarris  Dwarris,  formerly 
Robert  Dwarris  Gibney. 

On  the  14th  Feb.  1902,  the  respondent  R.  D. 
Dwarris  commenced  an  action  by  writ  in  the 
.Supreme  Court  of  Judicature  in  Jamaica  (in 
Equity)  against  the  respondents  Georgians  Mary 
Anne  Charlotte  Sparkee,  Frances  Anne  Gibney, 
■Sylvia  Caroline  Owen,  Harrietts  Brereton  Gib. 
ney,  and  the  appellant  and  the  Rev.  A.  Johnson 
■churning  to  have  the  will  of  the  testator  in  so 
-far  as  the  same  related  to  Golden  Grove  con- 
strued and  the  rights  and  interests  of  the  par- 
ties to  the  action  in  such  estate  declared. 

A  special  case  was  agreed  upon  by  the  parties 
and  filed  on  the  12th  March  1903,  for  the  deter- 
mination by  the  court  of  the  following  questions, 
vir. :  (a)  Whether  the  testator,  Sir  F.  W.  Dwarris. 
died  intestate  as  regarded  the  fee  simple  of 
<rolden  Grove  expectant  upon  the  failure  or 
determination  of  the  limitations  above  mentioned, 
and  if  so,  in  whom  such  estate  wsb  vested.  (l>) 
If  the  testator  did  not  die  intestate,  whether 
J.  W.  B.  Gibney  died  seised  under  the  testator's 
will  ot  a  vested  estate  of  inheritance  in  fee 
simple  in  remainder  expectant  upon  the  determi- 
nation of  the  limitations  referred  to  above, 
and  whether  upon  the  death  and  intestacy  of 
-J.  W.  B.  Gibney,  such  estate  vested  in  Dr.  Gib- 
ney as  the  heir-at-law  of  J.  W.  B.  Gibney.  (c) 
Whether  the  plaintiff,  R.  D.  Dwarris,  on  the 
failure  of  the  limitations,  became  and  was 
entitled  for  an  estate  in  fee  simple  in  possession 
to  Golden  Grove  in  virtue  of  the  limitations 
contained  in  the  will  of  the  testator  in  favour  of 
the  eldest  son  of  F.  M.  Gibney. 

In  pursuance  of  an  order  of  the  Supreme 
Court  the  special  case  was  set  down  for  hearing 
befrre  the  full  court. 

By  a  judgment  of  the  full  court  (Sir  F.  Clarke, 
Chief  Judge  in  Equity.  Nortbcote,  and  Lamb, 
JJ.)  dated  the  1st  May  1903,  on  the  hearing  of 
the  special  case,  the  questions  raised  therein 
were  (in  effect)  answered  as  follows :  (a)  That  the 
testator.  Sir  F.  W.  Dwarris,  did  not  die  intestate 
a.-i  regarded  the  fee  simple  of  Golden  Grove 
expectant  upon  the  failure  or  determination  of 
the  limitations  above  mentioned ;  (b)  that  J.  W.  B. 
Gibney  died  seised  under  the  testator's  will  of  a 
vested  estate  in  fee  simple  in  remainder  ex- 
pectant upon  the  determination  of  the  prior 
limitations  and  upon  the  death  and  intestacy  of 
J.  W.  B.  Gibney  Buch  estate  vested  in  Dr.  Gibney 
as  tbe  heir-at-law  of  J.  W.  B.  Gibney;  and 
question  (c)  was  answered  in  the  negative. 

The  appellant  and  tbe  Rev.  A.  Johnson  applied 
to  the  Supreme  Court  for  leave  to  appeal  to  His 
Majesty  in  Council,  and  such  leave  was  duly 
granted. 

The  Hon.  E.  C.  Maenaghten,  K.C.  and  J. 
Atutei-Cartmell  for  the  appellant,  argued  that 
the  devise  "  to  the  eldest  son  "  of  Mrs.  Gibney 
must  be  construed  in  its  natural  sense  of  "  first 
born "  son,  and  there  being  such  a  person  in 
existence  at  the  date  of  the  will,  it  was  a  devise 
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to  a  persona  detignata  which  has  failed,  and 
therefore  there  is  an  intestacy.   They  cited 

Hervey-Bathurst  v.  Errington,  35  L.  T.  B«p.  338  ; 

2  App.  Css.  698  ; 
Trafyrd  v.  Ashton,  2  Vein.  659  ; 
Meredith  t.  Trefry,  12  Ch.  Div.  170  ; 
Be  Harris'  Trust,  2  W.  B.  689 : 
Ogle  v.  Lord  Sherborne,  5*5  L.  T.  Esp.  71  ;  34  Ch. 

Div.  446. 

Norton,  K.C.  and  /.  F.  Waggett  for  the  re- 
spondents, contended  that  "  the  eldest  son  "  of 
Mrs.  Gibney  meant  the  person  who  answered  to 
that  description  at  the  time  when  the  will  took 
effect,  and  that  was  J.  W.  B.  Gibney.  The  will 
should  be  construed  so  as  to  avoid  an  intestacy  if 
possible.   They  cited 

Coleman  v.  Seymour,  1  Yes.  Sea.  209 ; 

Lomax  t.  Holmden,  1  Ves.  Son.  290 ; 

Thompson  v.  Thompson,  1  Coll.  388. 

No  reply  was  called  for. 

At  the  conclusion  of  tbe  argument  for  the 
respondents  their  Lordships'  judgment  was 
delivered  by 

Lord  MACSA.OHTEN. — The  point  raised  on 
this  appeal  is  a  very  short  one,  and  in 
thsir  Lordships'  opinion  free  from  difficulty. 
Tbe  question,  such  as  it  is,  turns  on  one 
passage  in  the  will  of  Sir  Fortunatus  William 
Dwarris.  After  certain  limitations  which  have 
failed  or  determined,  he  disposed  of  a  property 
called  Golden  Grove  by  giving  it  in  these 
words  :  "  To  the  eldest  son  of  my  sister,  Frances 
McKeand  Gibney,  and  his  heirs  for  ever."  It 
appears  that  at  tbe  time  when  the  testator  made 
his  will  Mrs.  Gibney  had  two  sons.  There  was, 
therefore,  at  that  time  in  existence  a  person 
answering  the  description  of  the  "  eldest  son  "  of 
his  sister  Frances.  It  was  contended  that  the 
word  "  eldest "  was  not  properly  applicable  to  the 
elder  of  two  persons,  and  that,  if  the  testator 
had  really  meant  Mrs.  Gibney's  first  born  son,  he 
would  have  said  "  elder  "  not "  eldest."  In  their 
lordships'  opinion  that  objection  savours  of 
bypercriticism.  If  a  man  has  two  sons,  and 
only  two,  the  ordinary  way  of  speaking  of  the 
first  born,  if  not  designated  by  name,  is  to  call 
him  the  eldest  son  of  so-and-so.  There  being 
then  a  person  in  existence  at  the  time  answering 
the  description  in  the  will,  their  Lordships  are  of 
opinion  that  that  person,  though  he  died  after- 
wards in  the  testator's  lifetime,  was  the  object  of 
the  testator's  bounty.  There  is  nothing  in  the 
context  to  warrant  any  departure  from  the  proper 
and  ordinary  meaning  of  the  words  employed. 
All  the  authorities  from  Lomax  v.  Holmdm 
a  Ves.  Sen.  290)  to  Meredith  v.  Treffry  {12  Ch. 
Div.  170)  point  in  tbe  same  direction.  The  case  of 
Re  Harris'  Trust  in  2  W.  R.  689,  on  which  the 
Appellate  Court  Beems  to  place  some  reliance, 
cannot  be  regarded  as  an  authority  to  the  con- 
trary. The  learned  Vice-Chancellor  (Wood,  V.C.) 
who  decided  that  case  was,  at  the  time  of  the 
decision,  under  a  misapprehension  as  to  the 
operation  of  the  Wills  Act.  He  Beems  to  have 
thought  that  with  reference  to  the  objects  of 
testamentary  bounty  the  Act  had  an  effect 
similar  to  that  which  it  has  "  with  reference  to 
tbe  real  and  personal  estate  comprised  in  it  (sect. 
24),  an  error  afterwards  corrected  by  the  Court  of 
Appeal  in  Bullock  v.  Bennett  (7  D.  M.  &  G.  283). 
Their  Lordships  will  therefore  humbly  advise 
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Hia  Majesty  that  tbe  appeal  ought  to  be  allowed, 
and  that  question  1  ought  to  be  answered  by 
saying  that  the  testator  died  intestate  as  regards 
the  fes  simple  expectant  upon  tbe  failure  or 
determination  of  the  limitations  Bet  out  in  the 
Bpecial  case,  and  that  upon  the  facte  stated  in 
toe  special  case  tbe  estate  is  now  vested  in  the 
appellant  As  an  arrangement  has  been  made  as 
to  costs  there  will  be  no  order  as  to  costs  exoept 
that  the  parties  are  to  be  at  liberty  to  apply  for 
an  order  to  tax  their  costs. 

Solicitors  for  the  appellant,  Parkes  and  Browne. 

Solicitors  for  the  respondents,  Guscotte,  Wad- 
ham,  and  Co.  for  Sparkes,  Pope,  and  Thomas, 


Dec.  9,  1903,  and  Feb.  5,  1904. 

(Present :  The  Right  Hons,  the  Lord  Chan- 
cellor (Halsburyl.  Lords  Macnaohtbn  and 
Lindley,  and  Sir  Arthur  Wilson.) 

Minister  for  Public  Works  v.  Hart  and 
another,  (a) 

ON    APPEAL    PROM   THE  SUPREME    COURT  OP 
NKW  SOUTH  WAI.E8. 

Law  of  New  South  Wales— Public  Works  Act- 
Land  taken  for  public  purposes — Valuation — 
Costs. 

By  the  Public  Works  Act  of  New  South  Wales 
(1900.  No.  26)  land  for'  authorised  works  may 
be  taken  by  the  Government,  and  persons  claim- 
ing  compensation  arc  to  serve  a  notice  of  the 
particultrs  of  their  interest  in  the  land,  and  of 
their  claims  for  damages.  The  Minister  for 
Public  Works  is  then  required  to  cause  a 
valuation  to  be  made,  and  to  give  notice  to  the 
claimant  of  the  amount  of  such  valuation.  If 
the  Minister  and  the  claimant  do  not  agree  as 
to  the  valuation,  the  claimant  may  bring  an 
action  to  recover  the  amount  of  compensation 
claimed  by  him.  If  the  verdict  is  Jor  a  sum 
equal  to  or  less  than  the  amount  of  the  notified 
valuation,  the  claimant  is  to  pay  the  costs  ;  but 
if  for  a  greater  sum,  the  costs  are  to  be  paid  by 
the  Minister. 

In  a  case  in  which  land  belonging  to  the  respondents 
was  taken  under  the  Act,  and  tlte  Minister  gave 
them  notice  of  a  valuation,  and  afterwards,  at 
the  respondents'  request,  reconsidered  the  valua- 
tion, and  wrote  a  letter  to  the  respondent/ 
agent  to  the  effect  that  he  was  prepared  to  pay 
a  sum  larger  than  the  original  valuation,  but 
gave  no  formal  notice  of  the  increased  sum  under 
the  Act,  and  the  respondents  declined  the  in- 
creased offer : 

Held  (reversing  the  judgment  of  the  court  below), 
that  the  letter  was  a  sufficient  amendment  of  the 
previous  formal  notification,  and  as  in  the 
subsequent  proceedings  the  respondents  only 
obtained  a  verdict  for  a  sum  equal  to  the  amended 
offer  made  in  the  letter,  they  were  not  entitled 


Appeal  from  a  judgment  of  the  Supreme  Court 
of  New  South  Wales  (Stephen,  Acting  C.J., 
G.  B.  and  A.  H.  Simpson,  JJ.).  Tbe  case  is 
reported  2  N.  S.  W.  State  Rep.  1902,  309.  The 
facts,  which  were  not  in  dispute,  appear  sufficiently 
from  the  headnote  above,  and  from  the  judgment 
of  their  Lordship*. 


bj  V.  E.  Malum,  Btq., 


Asquith,  K.C.  and  Vaughan  Hawkins  appeared 
for  the  appellant. 
Levett,  K.C.  and  Wood  Hill  for  the  respondents. 
Vaughan  Hawkins  was  heard  in  reply. 

At  the  conclusion  of  the  arguments  their 
Lordships  took  time  to  consider  their  judgment. 

Feb.  b — Their  Lordships'  judgment  was  de- 
livered by 

Lord  Lindlet. — The  question  raised  by  this 
appeal  originates  in  the  compulsory  purchase  of 
some  land  in  Sydney,  and  the  question  is,  who  ia 
to  pay  the  costs  of  an  action  brought  to  recover 
compensation  for  the  land  taken  ?  This  depends 
on  the  statutes  of  the  colony  of  New  South- 
Wales,  and  on  what  was  done.    The  statutes  are 

(1)  a  special  Aot  called  the  Darling  Harbour 
Wharves  Resumption  Act  (No.  10  of  1900).  and 

(2)  the  Public  Works  Act  (No.  2(i  of  1900). 
This  last  Act  repeals  and  consolidates  former 
Acts  to  the  same  effect,  and,  although  not  in  force 
when  the  land  in  question  was  taken,  it  may  for 
convenience  be  regarded  as  tbe  governing  Act  in 
the  case.   Under  these  Acts,  land  for  authorised 
works  may  be  taken  by  notification  of  the 
Governor  published  in  the  Gazette  (Public  Worka 
Act,   Part  5,  sects.  36  to  40).     Upon  such 
publication  the  land  vests  forthwith   in  the 
Minister  who  is  the  constructing  authority ;  and 
persons  claiming  compensation  (Part  5,  sects.  94- 
to  99)  are  to  serve  on  the  Minister  within  ninety 
days,  or  further  extended  time,  particulars  of  their 
estate  and  interest  in  the  land  resumed  and  of 
their  claims  for  damage.   The  Minister  (sect  96) 
is  then  required  to  cause  a  valuation  to  be  made  of 
the  land  or  of  the  claimant's  interest,  and  to- 
notify  to  the  claimant  as  soon  as  practicable  the 
amount  of  such  valuation  in  the  form  scheduled 
to  the  Act,  which  is  as  follows  (see  Bched.  6) : 
"  To  A.  B.,  claimant  in  respect  of  the  land  here- 
under described,  taken  under  the  Public  Works 
Act  1900.   Take  notice  that  the  land  hereunder 
described,  being  that  in  respect  of  the  taking 
whereof  under  the  authority  of  the  aforesaid  Act 
your  claim  for  compensation  has  been  lodged,  haa 
been  valued  at  tbe  sum  of       I.   (Signed)  A.  B., 
constructing  authority."  If  (sect.  97)  within  ninety 
days  after  service  of  notice  of  claim  the  Minister 
and  claimant  do  not  agree,  the  claimant  may 
commence  an  action  in  the  supreme  court  against 
the  Minister  to  recover  compensation.   Under  the 
Darling  Harbour  Wharves  Resumption  Act  (sect. 
6)  this  action  is  to  be  tried  in  the  Bupreme  court 
by  a  supreme  court  judge  and  two  district  court 
judges  (which  court  is  to  have  the  powers  and 
duties  of  a  jury),  and  power  is  given  to  the- 
supreme  court  to  make  rules  as  to  motions  for  a 
new  trial  of  any  such  action.   The  court  is  to 
determine  the  amount  to  be  paid  to  the  claimant 
If  the  amount  recovered  by  him  is  a  sum  equal  to 
or  less  than  tbe  amount  of  the  valuation  notified 
to  the  claimant  he  is  to  pay  the  costs  of  the 
action,  but  if  it  is  a  greater  sum,  tbe  costs  are  to- 
be  paid  by  the  Minister  (see  Act  No.  26  of  1900, 
sect.  99).    In  the  present  case  land  was  Uiken  (by 
Gazette  notification  of  the  3rd  May  1900)  be- 
longing to  the  respondent  Peter  Francis  Hart 
who  haa  built  a  street  of  houses  thereon.  The 
respondent  Francis  Faucett  Moran   is  Hart's 
mortgagee.   The  land  was  valued  by  the  Govern- 
ment valuers,  and  the  Minister  on  the  31st 
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Dec.  1900  gave  a  notioe  of  valuation  in  the 
scheduled  form,  the  amount  notified  being  94602. 
It  appeared  from  the  evidence  at  the  trial  that, 
after  receiving  the  notioe  of  valuation  and  before 
taking  any  proceedings  to  enforce  his  claim. 
Hart,  accompanied  by  Mr.  Ferris,  a  member  of 
tbe  Legislature,  went  to  see  Mr.  Sievers,  the 
official  Government  valuer,  and  asked  that  the 
Government  valuers    should    reconsider  their 
■valuation.    Hart  urged  that  the  cost  or  value  of 
some  foundations  to  the  houses  and  a  retaining 
wall  had  not  been  taken  into  account.  The 
Government  valuers,  having  considered  Hart's 
request,  increased  the  amount  to  99002.  Hart 
requested  that  the  result  when  arrived  at  should 
be  notified  to  Ferris  on  his  behalf.   The  valuers 
then  reported  to   the  Minister,  who  thereupon 
sent  to  Ferris  the  following  letter  :  "  Public 
Works  Department,  Sjdney,  18th  Feb.  1901.— 
Sir, — With  reference  to  your  interview  with  the 
Government  land  valuer  respecting  the  claim  of 
Peter  Francis  Hart,  junior,  requesting  that  tbe 
offer  of  compensation  of  94601.  for  property 
resumed  at  Darling  Harbour  be  increased,  L  am 
directed  by  tbe  Minister  for  Public  Works  to 
inform  you  that  he  has  approved  of  tho  payment 
of  99001  to  the  claimant  in  lieu  of  9460?.  pre. 
vionsly  offered. — I  have  the  honour  to  be.  sir, 
your  obedient  servant,  Robert  Hickson.  tinder 
Secretary  and  Commissioner  for  Roads. — W.  J. 
Ferri9.    Esq.,   M.P.,    Castlereagh-street."—  This 
letter  was  received  by  Hart  shortly  after  it  was 
written,  and  he  communicated  it  to  his  solicitors 
on  the  5th  March  1901.   Mr.  Hickson,  who  wrote 
the  letter,  referred  to  it  in  a  letter  to  Hart's 
solicitors;  and,  on  the  11th  March  1901  they 
wrote  to  Mr.  Hickson,  saying,  "  Mr.  Hart  is  not 
willing  to  accept  the  offer  made  through  Mr. 
Ferris."   No  further  notification   of  the  sum 
offered  was  made,  nor  was  the  notification  of  tbe 
.'Ust  Dec.  1900  formally  amended  by  substituting 
the  sum   of   99002.  for  94602.    Moreover,  it 
appears  from  tbe  evidence  of  Mr.  Sievers,  the 
principal  Government  vainer,  that  although  Mr. 
llart's  request  for  an  increased  sum  was  con- 
sidered by  Mr.  Sievers  and  bis  colleagues,  they 
did  not  make  any  fresh  valuation.   His  words 
were  "  in  making  the  amended  offer  we  gave  way 
generally  to  what  Mr.  Hart  stated,  but  did  not 
increase  our  valuation."   The  whole  question 
l^fore  their  Lordships  turns  upon  the  effect  of 
the  foregoing  letter  of  tbe  18th  Feb.  1901 ;  but 
tefore  considering  this  point  it  will  be  convenient 
to  state  shortly  what  afterwards  took  place. 
Hart  refused  the  offer  of  99002 ,  and  he  and  his 
mortgagees  brought  an  action  against  the  Minister 
and  claimed  16,5002.    In  his    declaration  he 
stated  that  his  claim  for  compensation  bad  been 
valued  at  94602.,  and  no  mention  was  made  of  the 
increased  offer  of  99002.   The  Minuter  put  in  a 
plea  stating  that  the  amount  of  the  valuation 
which  he  caused  to  be  made  and  notified  to  the 
plaintiffs  was  5*9002.,  and  that  this  sum  exceeded 
the  compensation  to  which  the  plaintiffs  were 
entitled.   The  plaintiffs  in  their  reply  denied 
both  statements  in  the  plea.   The  action  was 
tried  before  a  judge  of  the  Supreme  Court 
two  District  Court  judges.    Evidence  was 
me  into  on  both  sides,  and  the  court  fixed 
compensation  to  be  paid  at  9900/,  tbe 
amount  offered  by  the  letter  of  the  18th  Feb. 
1901.    The  defendant  then  signed  judgment 


for  the  costs  of  the  action.   The  court  con- 
sidered that  any  irregularity  in  the  notifica- 
tion of    the  99002.  had  been  waived  by  the 
plaintiffs.    The  judgment  was  signed  on  the  21st 
April  1902.   On  the  22nd  May  1902  the  plaintiffs 
obtained  from  the  full  court  (Stephen,  Acting 
C.J.  and  G.  B.  and  A.  H.  Simpson,  J  J.)  a  rale 
nisi  to  enter  a  verdict  for  tbe  plaintiffs  on  the 
issue  as  to  the  notified  valuation  on  the  grounds 
(1)  that  the  verdict  on  the  said  issue  was  against 
evidence,  (2)  that  the  only  valuation  made  and 
notified  to  the  plaintiffs  in  accordance  with  the 
Act  was  for  94602.,  (II)  that  the  court  was  wrong 
in  holding  that  the  plaintiffs  had  waived  the  re- 
quirements of  the  Act  as  to  making  and  notify- 
ing the  valuation,  and  (4)  that  the  waiver  had  not 
been  pleaded.    The  appbeation  to  make  the  rule 
absolute  was  heard  on  the  5th  and  6th  Aug. 
1902.  The  court  held  that  the  Darling  Harbour 
Resumption  Court  had  no  jurisdiction  to  deter- 
mine  the  question  on  which  the  right  to  the  costs 
of  the  action  depended,  viz  ,  what  was  the  amount 
of  the  notified  valuation,  and  that  the  findings  of 
the  amended  vottea  on  that  question  were  a 
nullity.  They  did  not  bold  as  a  matter  of  law  that 
the  valuation  notified  on  the  31st  Dec.  1900 
could  not  be  informally  amended,  but  held  that 
there  had  not  been  in  fact  any  new  valuation, 
and  that  the  letter  of  the  18th  Feb.  1901, 
was  not  a  notice  of  any  valaatioo.   They  made  an 
order,  dated  the  6th  Aug.  1902,  that  the  judg- 
ment signed  on  the  21s'  April  1902,  be  amended 
by  striking  out  all  the  findings  as  to  notification 
of  value,  and  by  converting  it  into  a  judgment 
simply  in  favour  of  the  plaintiffs  for  99002., 
interest  and  taxed  costs,  thus  deciding,  in  effect, 
that  the  only  notified  valuation  was  for  9460/., 
and  that  the  Minister  should  pay  the  coatB  of  the 
action.    From  this  decision  the  Minister  appeals 
to  His  Majesty  in  Council.  Their  Lordships  are 
of  opinion  that  the  appeal  should  be  allowed. 
The  requirements  of  the  statute  were  all  pro- 
perly complied  with  in  every  matter  of  substance. 
There  was  a  proper  valuation  of  the  property,  and 
a  sufficient  notification  of  the  result  of  such 
valuation.    No  further  valuation  was  necessary 
The  valuers  had  all  the  materials  for  reconsider- 
in?  the  amount  of  compensation  which  should  be 
offered,  and  neither  as  a  matter  of  business  nor 
as  a  matter  of  statutory  obligation  was  any 
second  valuation  required.   If  without  any  fur 
ther  valuation  a  fresh  notification  in  the  form 
of  the  schedule  to  the  s'  atute  had  been  sent  in 
with  tbe  sum  of  99002.  substituted  for  94602., 
their  lordships  can  hardly  conceive  that  any 
objection  could  have  been  taken  to  it.  Certainly 
none  could  have  been  legally  sustained.  The 
objection  to  the  proceedings  is  thus  reduced  to  a 
question  of  form,  and  form  only.   No  doubt  it 
would  have  been  more  regular  if  the  letter  of  the 
18th  Feb.  1901,  had  been  in  the  form  of  the 
schedule ;  but  it  emanated  from  the  proper 
authority  after  a  sufficient  valuation  by  a  properly 
constituted  board  of  valuers  and  on  their  advice. 
Tbe  letter  is  open  to  no  ambiguity ;  it  refers  to 
the  previous  offer,  and  in  their  Lordships'  opinion 
the  Government  could  not  legally  have  repudi- 
ated that  letter  even  before  they  formally  bound 
themselves  to  it  by  their  plea  in  the  action. 
In  their  Lordships'  opinion  the  letter  of  the 
18th    Feb.   1901  was   an  amendment  of  the 
previous  formal  notification,  and  was  sufficient. 
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The  statutory  enactment,  which  refers  to  the  form 
of  the  notice  to  be  given  of  the  amount  of  valua- 
tion, is  Beet.  96  of  the  General  Act,  No.  26,  of 
1900.  That  section,  no  doubt,  requires  the 
Minister  to  inform  the  claimant  "  of  the  amount 
of  such  valuation  by  notice  in  the  form  of  the 
6th  schedule  hereto";  and  the  schedule  states 
that  the  claim  for  compensation  has  been  valued 
at  I.  There  was,  no  doubt,  a  non-observance 
of  this  form,  and  an  irregularity.  But  it  was 
attributable  to  the  unusual  manner  in  which  the 
Minister  was  approached  by  the  claimant,  who 
threw  the  Minister  off  his  guard ;  and  it  would 
be  moBt  unjust  to  allow  the  claimant  to  take 
advantage  of  this  irregularity.  But  without  it 
he  has  no  case  whatever.  Under  these  circum. 
stances  their  LordsbipB  do  not  feel  compelled  by 
the  language  of  sect.  96  to  hold  that  the  mere 
irregularity  in  form  vitiates  all  that  has  been  done 
and  defeats  the  evident  object  of  the  Statute. 
Their  Lordships  will  humbly  advise  His  Majesty 
to  reverse  the  judgment  or  order  appealed  from 
with  costs,  and  to  restore  the  judgment  or  order 
of  the  Darling  Harbour  Resumption  Court  sigued 
on  the  21st  April  1902.  The  respondents  wilfpay 
the  costs  of  the  appeal. 

Solicitor  for  the  appellant,  0.  M.  Light. 
Solicitors  for  the  respondents,  Fooks,  Chad  wick, 
Arnold,  and  Chadwick. 


COURT  OF  APPEAL. 

Friday,  Jan.  29. 
(Before  Lord  Alvbkstone.  C.J..  Collins,  M.R., 
and  Rom  eh,  L.J.) 

Bbandts,  Sobs,  abd  Co.  v.  Donlop  Rubber 
Company  Limited,  (a) 

APPEAL  PROM  THE  EINO*8  BENCH  DIVISION. 
Assignment  of  debt — "  Absolute    assignment  by 
writing  "—Bequest  to  debtor  to  pay  third  person 
—Judicature  Act  1873  (36  &  37  Vict.  c.  66), 
•  25(6,. 

The  defendants  being  indebted  to  K.for  the  price 
of  goods  sold,  K.  sent  to  the  plaintiffs,  for  them  to 
forward  to  the  defendants,  a  tetter,  signed  by 
him  and  addressed  to  the  defendants,  as  follow  t  .- 
"  Kindly  sign  the  attached  letter  and  forward 
the  same  to  the  plaintiffs.  The  attached  letter, 
addressed  to  the  plaintiffs,  was  as  follows  .- 
"  Herewith  we  beg  to  confirm  that  we  shall 
remit,  subject  to  the  approval  of  the  goods,  the 
amount  of  invoices — viz.,  3691.  and  32631.— for 
seventy-five  packages  .  .  .  received  from  K. 
and  Co.,  when  due,  direct  to  your  good  selves,  for 
account  of  K.  and  Co." 

The  plaintiffs  sent  these  two  documents  to  the 
dejendants  with  a  request  to  sign  and  return  the 
counterpart.  The  counterpart  was  returned  to 
the  plaintiffs,  but  was  signed  by  a  person  who 
had  no  authority  to  sign  on  behalf  of  the 
defendants. 

Held  (reversing  the  judgment  of  Walton,  J.)  that 
the  two  documents  did  not  constitute  "  an  abso- 


lute assignment  "  of  the  debt,  within  sect.  25  (6> 
of  the  Judicature  Act  1873. 

Appeal  of  the  defendants  from  the  judgment  of 
Walton,  J.  at  the  trial  of  the  action  without  a 
j»"T. 

The  plaintiffs  brought  this  action  to  recover 
from  the  defendants  the  sum  of  32631..  either 
under  an  assignment  from  Kramrisch  and  Co., 
or,  alternatively,  under  an  agreement  by  the 
defendants  to  pay  that  sum  to  the  plaintiff 4. 

In  Nov.  1903  the  plaintiffs,  who  were  bankers, 
made  arrangements  with  Kramrisch  and  Co.  for 
the  purpose  of  financing  the  latter's  commercial 
transactions.  Kramrisch  and  Co.,  who  carried  on 
business  at  Liverpool,  bought  goods  for  shipment 
from  abroad  and  sold  them  to  customers  in 
England. 

The  plaintiffs  accepted  bills  drawn  by  the  foreign 
sellers  for  the  price  of  the  goods  sold  to  Kram- 
risch and  Co. ;  and  Kramrisch  and  Co.  directed 
their  customers  in  England  to  pay  the  invoice- 
price  to  the  plaintiffs.  Many  transactions  of  thie 
kind  took  place. 

In  Jan.  1903  Kramrisch  and  Co.  had  bought 
two  parcels  of  rubber,  and  the  plaintiffs  bad! 
accepted  bills  drawn  by  the  sellers  for  the  price, 
amounting  to  34301. 

Kramrisch  and  Co.  resold  these  two  parcels  of 
rubber  to  the  defendants  for  3691.  and  32631. 
respectively. 

On  the  3rd  Jan.  Kramrisch  and  Co.  wrote  to  the 
plaintiffs  a  letter  saying,  with  respect  to  these 
goods,  "  We  engage  to  grant  you  tht  sole  and  abso- 
lute lien  on  said  goods  and  their  proceeds  until 
you  have  received  full  payment,  plus  charges,  of 
the  advance  granted  to  us  on  said  goods  for 
34301.,  and  we  further  engage  to  bold  this  trans- 
action separate  from  any  other." 

On  the  »>th  Jan.  19wi  Kramrisch  and  Co.  wrote- 
to  the  plaintiffs  inclosing  a  document,  which  by 
the  covering  letter  they  asked  the  plaintiffs  to- 
forward  to  the  defendants. 

The  document  was  hi  the  following  form,  the 
two  parts  being  detachable  the  one  from  the 
other : 

To  the  Donlop  Rubber  Com- 
pany Limited. 

Jan.  Sib,  1MB. 

Deer  Sirs, 
Kindly  ilffn  toe  attached 
letter,  and  forward  tbe  Mine  to 
il«8«r».  Brnndta,  Son*. and  Co 

Yours  truly. 


To  Xe*<ra.  Brandln,  S  ni, 
and  do. 

...  ,  IKK. 

Dear  Afr*. 
Herewith  we  Iks*  to  ronflrn> 
that  wo  aboil  remit,  tobjeot  to 
the  appro**!  of  tbe  goode.  tb« 
amount  of  laroteee  —  W. 
and  xjW,  —  for  aerenty-flro 
juii-  k  iijff*  of  raw  rubber  m-eired 
to-day  from  Meaara.  Kramrlich 
and  Oo.,  when  do*,  direct  to 
your  good  eelrea,  for  account 
of  Measra.  Kramrim-h  and  Co 
Yoore  troly. 


by  J.  H.  Willujm,  Eeq.,  Beirtjiter-at-Law. 


On  tbe  7th  Jan.  the  plaintiffs  forwarded  this 
document  entire  to  the  defendants  at  their  works 
at  Birmingham,  where  the  rubber  had  been  de- 
livered, with  a  letter  requesting  them  to  sign  and 
return  the  counterpart. 

On  the  8th  Jan.  the  second  part  of  the  docu- 
ment was  returned  to  the  plaintiffs  signed 
"  (sgd.)  For  the  Dunlop  Rubber  Company 
Limited  (Para  Mills).  John  Gooding,  A.  Q.  P.," 
this  being  impressed  by  a  rubber  stamp.  Gooding 
was  the  manager  of  the  defendants"  works. 

The  head  office  and  registered  office  of  the 
defendants  was  in  London,  and  Gooding  omitted 
to  inform  the  bead  office  of  tbe  above  document. 
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Kramrisch  and  Co.  sent  to  the  defendants' 
works  at  Birmingham  two  invoices  for  the  two 
earns  of  3692.  and  32632.,  stamped  with  a  direction 
to  pay  the  amount  to  tbo  plaintiffs.  The  invoice 
for  369/.  was  forwarded  to  the  head  office,  and 
■the  amount  was  paid  to  the  plaintiffs.  The 
invoice  for  3263/.  was  returned  to  Kramrisch  and 
Co.  for  correction,  and  the  corrected  invoice  which 
they  sent  did  not  hear  any  direction  to  pay  the 
amount  to  the  plaintiffs.  This  corrected  invoice 
was  forwarded  to  the  defendants'  head  office  in 
London,  and  they  paid  the  amount  to  Kramrisch 
and  Co.'s  general  bankers  instead  of  to  the 
plaintiffs 

The  plaintiffs  claimed  to  be  entitled  to  recover 
the  sum  of  32H3/.,  either  upon  the  undertaking 
signed  by  the  defendants,  or  under  the  assign- 
ment from  Kramrisch  and  Co.  to  them  contained 
in  the  document  sent  to  them  by  Kramrisch  and 
Co.  and  forwarded  by  them  to  the  defendants. 

The  defendants  contended  that  Gooding  had 
no  authority  to  sign  the  undertaking,  and  that 
they  were  not  bound  by  it;  and  that  the  docu- 
ment in  question  was  not  an  absolute  assignment, 
within  sect.  25  (6)  of  the  Judicature  Act  1873. 

The  Judicature  Act  1873  (36  &  37  Vict.  c.  66) 
provides : 

Sect.  25  (8).  Any  absolute  assignment,  by  writing 
otider  the  hand  of  the  assignor  (not  purporting  to  be  by 
way  of  charge  only),  of  any  debt  or  other  legal  chose  in 
action,  of  which  express  notioe  in  writing  shall  have 
been  given  to  the  debtor,  trastee,  or  other  person  from 
whom  the  assignor  would  have  been  entitled  to  receive 
or  claim  such  debt  or  chote  in  action,  shall  be  and  be 
deemed  to  have  been  effectual  in  law  (eubjeot  to  all 
equities  which  would  have  been  entitled  to  priority  over 
the  ngbt  of  the  assignee  if  this  Act  had  not  passed),  to 
pw«  and  transfer  tbe  legal  right  to  such  debt  or  chote 
■in  action  from  the  date  of  such  notice,  and  all  legal  or 
other  remedies  for  tbe  same,  and  the  power  to  give  a 
♦rood  discharge  for  the  same,  without  the  conourrenoe 
of  the  assignor. 

The  action  was  tried  before  Walton,  J.  without 
a  jury. 

J.  A.  Hamilton,  K.C.  and  Loehnti  for  the 
plaintiffs. 

B.  M.  Bray,  K.C.  and  Schiller  for  the 
•defendants. 

April   2,  1003.— Walton.  J.— [The  learned 
*  j  stated  the  facte,  and  then  proceeded:] 


ow,  in  the  first  place,  it  is  necessary  to  decide' 
whether  the  undertaking  given  by  Gooding  for 
the  Dunlop  Rubber  Company  is  binding  upon  the 
company.  The  defendants  say  that  Gooding  had 
no  authority  in  fact  to  give  any  such  undertaking. 
The  plaintiffs  say  that  he  had,  and  that,  if  he  had 
not,  at  any  rate  he  was  held  out  as  a  person  having 
such  authority,  and  the  defendants  are  bound  as  if 
he  had  authority.  I  have  come  to  the  conclusion 
that  in  fact  Gooding  had  no  authority  to  act  in 
this  matter.  His  duty  was  to  send  a  document 
of  this  kind  to  London,  or  to  get  authority  from 
London  before  signing  it.  Therefore  I  find  that 
in  fact  he  had  not  any  authority  to  sign  the 
document.  The  next  question  is  Whether  he  was 
held  out  as  having  authority  to  sign.  It  seems 
to  me  that  it  would  be  carrying  the  doctrine  of 
holding  out  very  far  to  say  that  there  was  suffi- 
cient evidence  here  of  holding  out.  I  do  not,  how- 
ever, think  that  it  is  necessary  for  the  purposes  of 
my  judgment  to  say  more  than  that  I  feel  a  very 


great  difficulty  in  accepting  the  argument  that 
there  was  such  a  holding  out  here  as  would  be 
binding  upon  the  defendants.  Then  the  ease  is 
put  in  another  way.  It  is  said  that  this  double 
document  of  the  6th  Jan.,  together  with  the  letter 
of  the  7th  Jan.,  with  which  they  were  sent  to  tbe 
defendants  by  the  plaintiffs,  amount  to  an  assign- 
ment to  the  plaintiffs  of  the  debt  of  3263/. 
Kramrisch  and  Co.  sent  these  two  documents  on 
the  6th  Jan.  to  the  plaintiffs,  in  order  that  the 
plaintiffs  might  send  them  on  to  the  defendants, 
undoubtedly  in  order  that  the  plaintiffs  might 
obtain  payment  direct  to  themselves  of  this  sum 
of  32637.  I  think  that  there  can  be  no  doubt  at 
all  about  that.  The  plaintiffs  forwarded  them 
to  the  defendants  with  a  letter  saying  that  they 
had  received  them  from  Kramrisch  and  Co.,  ana 
requesting  the  defendants  to  sign.  Now,  does  that 
amount  to  an  assignment  of  the  debt  by  Kram- 
risch and  Co.  to  the  plaintiffs  ?  I  think  that  the 
debt  was  assigned  by  Kramrisch  and  Co.  to  the 
plaintiffs,  and  that  that  is  the  effect  of  these 
documents.  I  have  no  doubt  that  the  intention 
of  Kramrisch  and  Co.  was  to  make  over  to  the 
plaintiffs  the  right  to  receive  this  money  for 
themselves  and  to  give  a  good  discharge  for  it. 
Was  there  notice  of  that  to  the  defendants  F  It 
seems  to  me  that  the  whole  transaction  was  sub- 
mitted to  the  defendants,  and  I  think  that 
Gooding  had  authority  to  receive  notice  of  such 
an  assignment.  I  think  that  notice  was  given  to 
the  defendants  that  Kramrisch  and  Co.  had  made 
over  to  the  plaintiffs  the  right  to  receive  this 
sum  of  money,  and  had  given  them  power  to  give 
a  good  discharge  for  it.  Now,  is  that  an  abso- 
lute assignment  within  sect.  25  (6)  of  the 
Judicature  Act  1873?  A  number  of  cases 
have  been  cited,  but  I  do  not  know  whether 
they  assist  ns  very  much,  because  the  general 
principles  applicable  to  a  question  of  this  kind 
are  now,  I  think,  fairly  clearly  ascertained. 
Perhaps  the  most  important  case  upon  the  general 
principles  which  has  been  cited  is  the  case  of 
Durham  v.  Boberteon  (78  L.  T.  Rep.  438  ;  (1898) 
1  Q.  B.  765).  In  that  case  Chitty,  L.J.  laid  down 
very  clearly  the  law  and  the  doctrines  of  equity 
with  regard  to  documents  of  assignment  of  chores 
in  action.  He  said:  "Dealing  with  the  case 
apart  from  the  Judicature  Act,  there  is  here 
unquestionably  a  valid  equitable  assignment.  To 
operate  as  a  valid  equitable  assignment  no  par- 
ticular form  of  words  is  required  in  the  document ; 
an  engagement  or  direction  to  pay,  out  of  a  debt  or 
fund,  a  sum  of  money  constitutes  an  equitable 
assignment,  though  it  does  not  operate  as  an 
assignment  of  the  whole  fund  or  debt  A  mere 
charge  on  a  fund  or  debt  operates  as  a  partial 
equitable  assignment.  As  is  well  known,  an  ordi- 
nary debt  or  choie  in  action  before  tbe  Judicature 
Act  was  not  assignable  so  as  to  pass  the  right  of 
action  at  law,  but  it  was  assignable  bo  as  to  pass 
the  right  to  sue  in  equity.  .  .  .  Now,  in  order 
to  afford  some  remedy  for  thiB  state  of  the  law 
that  sub-sect.  6  was  passed.  It  is  plain  on  reading 
it  that  it  does  not  apply  to  every  case  of  equitable 
assignment  of  a  debt  or  chose  in  action.  .  .  . 
To  bring  a  case  within  the  sub-section  transferring 
the  legal  right  to  sue  for  the  debt  and  empowering 
the  assignee  to  give  a  good  discharge  for  the  debt, 
there  must  be  (in  the  language  of  the  sub-section) 
an  absolute  assignment  not  purporting  to  be  by 
way  of  charge  only.    It  is  requisite  that  the 
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assignment  should  be,  or  at  all  events  purport  to 
be,  absolute,  but  it  will  not  suffice  if  the  assign- 
ment purport  to  be  by  waj  of  charge  only.  It  is 
plain  that  every  equitable  assignment  in  the  wide 
sense  of  the  term  as  used  in  equity  is  not  within 
the  enactment."  Wae  this  an  absolute  assign* 
ment  P  In  support  of  the  view  which  I  take  that 
it  was  an  absolute  assignment,  the  case  of  Harding 
v.  Harding  (17  Q.  B.  Div.  442)  was  cited,  and  I 
refer  to  that  case  because  the  document  in  that 
case  is  not  dissimilar  from  the  document  relied 
on  in  the  present  oase.  The  headnote  of  that 
case  is  this :  "  The  defendants,  who  were  executors 
and  trustees  under  a  will,  sent  to  G.,  one  of  the 
residuary  legatees,  a  statement  of  account  show- 
ing  a  balance  to  be  due  to  him  on  account  of  bis 
Bhare  of  the  residuary  estate.  G.t  who  lived  in 
Australia,  sent  this  account  to  his  daughter,  the 
plaintiff,  with  the  following  direction  on  it  in  his 
handwriting:  'I  hereby  instruct  the  trustees  in 
power  to  pay  to  my  daughter  L.  H.  the  balance 
shown  in  the  above  statement.  .  .  .'  Notice 
in  writing  of  this  document  was  given  by  the 
plaintiff  to  the  defendants,  but  they  refused  to  be 
bound  by  it  Held,  that  the  document  was  a 
valid  assignment  of  the  balance  in  the  hands  of 
the  defendants,  and  that  the  plaintiff  was  entitled 
to  recover  the  amount."  Wills,  J.  in  his  judgment 
said :  "  In  the  present  case  it  was  proposed  to 
assign  a  sum  of  money  due  from  the  trustees,  the 
defendants;  and  probably  before  the  Judicature 
Act  it  would  have  been  impossible  to  give  a  legal 
title  to  Laura  Harding  so  as  to  enable  her  to  sue 
in  her  own  name  in  respect  of  this  right  of  action ; 
she  could  have  maintained  a  suit  in  equity,  but 
the  legal  title  could  not  have  been  completed  in 
her.  Now  it  can  be  done;  and  it  seems  to  me 
that  the  legal  title  has  been  so  completed  by  the 
notice  signed  by  George  Harding  and  sent  by 
him  to  the  plaintiff.  If  it  is  to  be  regarded  as  an 
equitable  assignment,  he  has  done  all  that  he 
could  to  make  it  complete ;  if  as  a  legal  assign- 
ment, he  has  comploted  it;  and  under  sect.  '2b, 
sub-sect.  6,  of  the  Judicature  Act  1873,  the 
assignee  of  a  chote  tn  action  may  sue  in  bis  own 
name,  the  law  as  to  the  necessity  for  a  considera- 
tion not  applying,  as  it  seems  to  me,  if  the 
assignment  is  completely  made."  The  direction 
given  in  that  case  cannot,  to  my  mind,  be  dia- 
tinguished  from  the  direction  given  in  the 
present  case.  It  makes  no  difference  if  this  was 
given  by  way  of  security,  if  it  was  an  absolute 
assignment,  as  I  think  it  was.  Mr.  Bray  con- 
tended that  this  was  not  an  absolute  assignment 
because  it  must  be  read  by  the  light  of  the  letter 
of  lien  which  was  not  an  absolute  assignment.  I 
agree  that  the  letter  of  lien  was  not  an  absolute 
assignment,  but  that  1b  not  the  assignment  relied 
on.  This  document  of  the  6th  Jan.  was  sent  to 
the  plaintiffs  in  order  that  they  might  be  assured 
that  they  would  be  the  proper  persons  to  receive 
the  money  and  to  give  the  receipt  for  it,  and  if  it 
had  been  paid  to  them  they  would  clearly  have 
been  the  proper  persons  to  give  the  receipt 
That  being  so,  I  think  this  was  an  absolute 
assignment  of  which  notice  was  given,  and  that 
on  this  ground  the  plaintiffs  are  entitled  to 
recover.  With  regard  to  the  other  cases  which 
were  cited,  the  document  in  Mercantile  Bank  of 
London  v.  Evan*  (79  L.  T.  Rep.  49<f ;  81  L.  T. 
Rep.  376;  (1899)  2  Q.  B.  613)  was  different 
from  the  document  in  this  case,  and  the  same 


considerations  do  not  apply-  As  to  Ex  parte 
Hall;  Be  Vf hitting  (40  L.  T.  Rep.  179;  10 
Ch.  Div.  615),  there,  ag*in,  the  document  wae 
very  different  from  this  document.  In  the 
present  case  I  attach  great  importance  to  the 
fact  that  the  document  is  not  merely  an  authority 
or  direction  to  pay,  bat  is  a  document  ashing  in 
terms  for  an  undertaking  that  payment  will  bo 
made ;  whether  that  undertaking  is  given  or  not 
does  not  affect  the  meaning  of  the  document 
tent.  It  differs  in  that  respect  from  Ex  parte 
Hall  (ubi  tup.).  There  is  also  another  difference 
which  I  think  underlies  the  decision  in  that  case. 
It  was  there  contended  that  the  document  was  an 
assignment  of  the  rent  and  it  was  held  that  if  it 
was  given  in  pursuance  of  an  agreement  to  assign 
the  rent  that  agreement  would  be  within  tho 
Statute  of  Frauds,  and  that  the  court  therefore 
could  not  take  notice  of  the  existence  of  any  such 
agreement  For  that  reason  also  I  think  that 
case  is  distinguishable  from  the  present  case.  For 
the  reasons  which  I  have  stated  1  think  that  there, 
must  be  judgment  for  the  plaintiffs. 

Judgment  for  the  plaintiff*. 

The  defendants  appealed. 

B.  M.  Bray,  K.C.  and  BehilUr  for  the  appel- 
lants.— The  learned  judge  was  wrong  in  holding 
that  there  was  an  "absolute  assignment  by 
writing,"  of  which  express  notice  in  writing 
was  given  to  the  defendants,  within  sect.  25  (6)  of 
the  Judicature  Act  1873.  The  real  questions  on 
this  appeal  are  whether  the  two  attached  docu- 
ments were  an  absolute  assignment  and  whether 
express  notice  in  writing  was  given  to  the  defen- 
dants of  that  assignment.  These  document* 
cannot  be  said  to  be  an  assignment  at  all.  There 
is,  on  their  face,  merely  a  request  to  the  debtor* 
to  assent  to  a  new  contract  in  the  form  attached, 
to  pay  their  debt  to  the  plaintiff*.  There  is- 
nothing  said  about  an  assignment  in  these  docu- 
ments. They  might  refer  to  any  other  kind  of 
arrangement  besides  an  assignment  between 
Kramrisch  and  the  plaintiffs.  The  intention  and 
meaning  of  the  words  in  sect.  25  (6),  "  absolute 
assignment  by  writing  of  which  express  notice  in 
writing  shall  have  been  given  to  the  debtor,"  is 
that  the  debtor  may  not  be  left  in  any  doubt  as  to 
what  his  position  is  with  regard  to  his  creditor, 
and  what  ho  may  safely  do  to  discharge  hie 
debt.  Now,  these  documents  do  not  on  their 
face  purport  in  terms  to  assign  anything  or  in 
any  way  to  transfer  the  property  in  the  debt. 
The  document  to  be  signed  by  the  defendants 
purports  to  be,  and  was  intended  to  be,  only  a 
document  by  which  the  defendants  might  consent 
to  a  new  oontract  with  the  plaintiffs  There  was 
a  request  to  sign  that  document,  but  the  defen- 
dants were  not  bound  to  sign  it.  If  there  was  an 
absolute  assignment,  that  request  would  have 
l>een  unnecessary,  for  the  defendant**  would  have 
been  bound  to  pay  the  plaintiffs  whether  they 
signed  or  not  There  are  authorities  which  show 
that  this  cannot  be  construed  as  an  absolute 
assignment  In  Ex  parte  Hall ;  R,  Whitting  (40- 
L.  T.  Rep.  179;  10  Ch.  Div.  61->,  the  creditor 
gave  to  niB  bankers  a  letter  add  i  fused  to  hia 
debtor,  in  which  he  said :  "  I  hen- by  authorise 
and  request  you  to  pay  to  .  ,  2002.  to  my 
credit  for  which  I  will  accept  their  receipt  as 
so  much  of  your  rent  discharged  "  ;  and  it  wae 
held  by  the  Court  of  Appeal  that  tins  was  only  & 
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revocable  authority  to  pay  and  not  an  assign- 
ment. The  words  in  the  present  case  are  not  so 
strong  as  they  were  in  that  case.  That  case 
shows  that  a  mere  request  or  authority  by  the 
creditor  to  the  debtor  to  pay  a  third  person  is 
not  an  absolute  assignment,  bat  is  only  a  revocable 
authority  to  pay.  The  case  of  Harding  v.  Harding 
(17  Q.  B.  Dir.  442),  upon  which  the  plaintiffs 
rely,  is  clearly  distinguishable,  because  there  was 
in  that  case  an  irrevocable  authority  to  piy.  The 
case  of  Durham  v.  Bobertson  (78  L.  T.  Rep.  438  ; 
(1898)  1  Q.B.  765)  does  not  really  affect  the  question 
in  the  present  case,  the  decision  there  being 
on  the  question  whether  the  assignment  was  by 
way  of  charge  only.  In  Either  v.  Calvert  (27 
W.  R.  301)  the  only  question  was  whether  there 
was  a  sufficient  equitable  assignment  in  a  case 
where  the  assignor  was  made  a  party.  Even  if 
this  was  an  absolute  assignment,  there  was  not  a 
sufficient  notice  to  the  defendants.  The  head 
office  and  registered  office  of  the  defendants  is  in 
London,  and  these  documents  were  sent  to  their 
works  at  Birmingham.  Sect.  62  of  the  Companies 
Act  1862  provides  that  "  any  summons,  notice, 
.  .  .  required  to  be  served  upon  the  company 
may  be  served  by  leaving  the  same,  or  sending 
it  through  the  post  in  a  prepaid  letter  addressed 
to  the  company,  at  their  registered  office."  The 
notice  must  reach  the  company  at  some  place 
where  there  is  an  official  whoBe  duty  it  is  to  receive 
and  act  upon  it.  and  in  this  case  that  would  be 
at  the  London  office  of  the  defendants  from  which 
all  payments  were  made.  If  the  procedure  given 
by  sect.  62  is  not  followed,  the  person  giving 
notice  in  some  other  way  takes  the  risk  of  the 
notice  not  coming  to  the  hands  of  the  proper 

Oafici&l* 

/.  A.  Hamilton,  K.C.  and  Loehnit  for  the 
respondents, — The  learned  judge  rightly  decided 
that  there  was  an  absolute  assignment  within 
sect  25  (6).  This  document  as  a  whole  cannot 
fairly  be  read  as  being  a  mere  request  by  Krara- 
risch  to  the  defendants  to  pay  the  money  to  the 
plaintiffs.  Its  real  effect  is  that  it  is  an  instruc- 
tion to  the  defendants  to  pay  the  plaintiffs,  as 
was  the  case  in  Harding  v.  Harding  (17  Q  B. 
Div.  442).  This  document  is  unconditional  in  its 
terms,  and  it  intimates  to  the  debtors  that  Brandt 
Sons,  and  Co.  are  the  persons  who  are  entitled  to 
receive  this  money.  When  this  document  was 
sent  by  Kraniriacb  to  the  plaintiffs  it  was  an 
absolute  assignment  by  him  to  them  as  soon  as 
it  came  to  their  hands;  and,  when  it  was  sent  on 
to  the  defendants,  the  assignment  was  completed 
by  notice  to  them.  The  ordinary  simple  construc- 
tion of  this  document  is  that  it  is  an  absolute 
assignment  by  Kramrisch  to  the  plaintiffs;  and 
the  defendants  could  not  reasonably  think  that 
it  was  anything  else.  Though  the  defendants  may 
not  be  bound  to  sign  the  undertaking  and  may 
refuse  to  sign,  yet  the  document  is  still  an 
alignment,  and  they  ara  bound  to  pay  the  plain- 
tiff *  as  assignees.  If  the  defendants  did  sign, 
t'aey  would  be  liable  upon  a  different  basis  and 
would  have  undertaken  a  different  personal 
liability  to  the  plaintiffs  from  that  under  which 
they  were  before  by  reason  of  the  assignment. 
The  words  "for  account  of  Kramrijoh  "  only 
show  that  the  plaintiffs  could  discharge  the 
defendants  from  all  claims  by  Kramrisch,  and 
they  support  the  view  that  this  was  an  assign- 
ment.  The  case  of   Harding  v.  Harding  (ubi 


•up.)  is  a  clear  authority  in  favour  of  the 
plaintiffs  that  a  document  in  this  form  is  an 
assignment  within  sect  25  (6).  In  Ex  parte  Hall ; 
lie  V hitting  (40  L.  T.  Ben.  179;  10  Oh.  Div. 
615)  there  was  in  fact  a  verbal  assignment  which 
was  invalid  by  reason  of  sect.  4  of  the  Statute  of 
Frauds ;  and  it  was  not  decided  that  words  of 
request  or  authority  could  not  be  an  absolute 
assignment.  The  decision  in  Briee  v.  Bawnitter 
(33  L.  T.  Rep.  739  ;  3  Q.  B.  Div.  569)  is  also  a 
clear  authority  that  this  document  is  an  absolute 
assignment  within  sect.  25  (6).  In  Percival  v. 
Dunn  (32  L.  T.  Rep.  520  ;  29  Ch.  Div.  128)  the 
distinction  was  pointed  out  between  a  request  to 
a  debtor  to  pay  a  specific  debt  to  a  third  person, 
and  a  mere  general  request  to  pay  money  to  a 
third  person.  There  was  good  notice  of  this 
assignment  given  to  the  defendants.  Sect.  62  of 
the  Companies  Act  1862  does  not  affect  the 
question;  it  merely  gives  an  optional  mode  of 
service.  The  learned  judge  has  found  as  a  fact 
that  Gooding  had  authority  to  receive  notice,  and 
the;e  was  ample  evidence  upon  which  he  could 
properly  so  find.  If  the  defendants  did  sign  the 
undertaking,  they  were  trustees  of  the  money  for 
the  plaintiffs  and  are  liable.  The  facts  show  that 
Gooding  had  authority  to  sign  on  their  behalf,  or, 
at  any  rate,  that  he  was  held  out  as  having  autho- 
rity. Even  if  there  was  no  assignment  within 
sect,  25  (6),  yet  the  plaintiffs  are  equitable 
assignees  and  can,  in  the  circumstances,  sue 
without  making  Kramrisch  a  party,  inasmuch  as 
he  had  fully  discharged  the  defendants  before  this 
action  was  commenced. 

Bray,  K.C.  in  reply. — The  learned  judge  has 
found  as  a  fact  that  Hooding  had  no  authority  to 
sign  the  undertaking,  and  that  finding  cannot  be 
impugned.  There  was  no  evidence  that  he  was 
held  out  as  having  authority,  or  that  the  position 
of  the  plaintiffs  had  been  made  any  worse 
thereby. 

Lord  Alvbbstons,  CJ. — This  is,  I  think,  a 
case  of  considerable  difficulty,  and  the  main 

Eoint  raised  is  one  of  great  importance.  I  have 
tUe  doubt  that  such  documents  as  these 
are  used  to  a  considerable  extent  in  com- 
mercial transactions.  The  respondents  ask  us 
to  say  that  the  documents  here  in  question  are 
so  clearly  only  consistent  with  there  having  been 
an  assignment  of  the  debt  that  they  can  only  be 
construed  as  an  absolute  assignment  either  legal 
or  equitable  After  full  and  careful  considera- 
tion, and  after  hearing  the  very  able  arguments 
on  both  sides,  I  cannot  come  to  that  conclusion. 
To  establish  their  case  it  is  necessary  for  the 
plaintiffs  to  show,  within  the  terms  of  sect.  25  (6)  • 
of  the  Judicature  Act  1873,  that  there  is  an 
"  absolute  assignment  by  writing  (not  purporting 
to  be  by  way  of  charge  only)  of  the  debt  .  .  . 
of  which  express  notice  in  writing  shall  have  been 
given  to  the  debtor."  The  document,  therefore, 
must  be  an  absolute  assignment  in  writing  under 
the  hand  of  the  assignor.  The  respondents 
endeavoured  to  make  that  out  by  reading 
together  the  two  documents  of  the  6th  Jan.  whict 
were  sent  on  by  the  plaintiffs  to  the  defendants. 
Those  two  documents  were  attached  to  each  other ; 
the  one  addressed  by  Kramrisch  to  the  defen- 
dants being,  "  Kindly  sign  the  attached  letter  and 
forward  the  same  to  "  the  plaintiffs ;  the  other, 
addressed  by  the  defendants  to  the  plaintiffs, 
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being, "  Herewith  we  beg  to  confirm  that  we  ehatl 
remit  .  .  .  the  amount  of  invoices — viz.,  3t>9i. 
and  3263Z.  .  .  .  when  due.  direct  to  jour  good 
selves,  for  account  of  Messrs.  Kramrisch  and  Co." 
Now,  if  that  reasonably  indicates  an  assignment, 
it  is  signed  by  the  assignor.  It  has  been  argued 
on  behalf  of  the  plaintiffs  that  the  words  **  for 
account  of  Messrs.  Kramrisch  and  Co.,"  really 
mean  that  the  plaintiffs  might  give  a  receipt  for 
the  money,  and  that  that  is  the  proper  construc- 
tion of  the  document  and  one  which  removes  all 
difficulties.  Bat,  looking  at  the  earlier  part  of  the 
document,  I  do  not  think  that  ttat  is  its  true 
business  meaning.  The  document  does  not  in 
terms  purport  to  be  an  assignment ;  it  only  pur- 
ports to  be  a  request  to  the  defendants  to  pay  the 
amount  to  the  plaintiffs.  If  it  had  really  been 
•signed  by  the  defendants,  they  would  have  been 
liable  to  pay  the  amount  to  the  plaintiffs,  for  the 
same  reasons  as  the  defendants  were  liable  in 
Harding  v.  Harding  (17  Q.  B.  Div.  442).  I 
cannot,  however,  see  any  valid  answer  to  the  con- 
-tention  of  the  defendants  that  it  cannot  be 
assumed  as  the  foundation  of  this  document  that 
there  was  any  assignment  at  all  of  the  debt,  and 
there  is  nothing  whatever  to  show  that  this 
document  muBt  be  treated  as  an  assignment, 
because  Kramrisch  only  requests  the  defendants 
to  sign  it  and  give  it  to  the  plaintiffs.  The  docu- 
ment seems  to  be  quite  consistent  with  there 
having  been  a  verbal  bargain  that  the  money  should 
be  received  by  the  plaintiff*  on  Kramrisch  a  ac- 
count, or  that  there  should  be  a  lien  on  the  money 
in  favour  of  the  plaintiffs.  I  think  that  business 
men  of  experience  in  these  matters  vould  have  no 
difficulty  in  suggesting  various  different  ways  in 
which  the  plaintiffs  might  claim  that  the  proceeds 
of  these  eoods  should  come  to  their  hands  without 
there  being  an  assignment  of  the  debt.  Therefore 
this  document  is  consistent  with  there  being  some- 
thing other  than  an  assignment  of  the  debt,  and 
it  is  for  that  reason  impossible  to  take  the  docu- 
ment itself  as  being  a  document  of  assignment. 
1  do  not  base  my  judgment  upon  the  fact  that 
there  had  been  a  document  of  lien  given  by 
Kramrisch  to  the  plaintiffs  a  few  days  before.  If, 
however,  we  cannot  Bee  that  this  document  is  an 
absolute  assignment  upon  its  face,  and  if  we  can 
look  at  other  matters  outside  of  the  document 
itself,  we  must  see  at  once  that  there  was  no 
assignment  of  the  debt  unless  this  particular 
document  was  an  assignment.  I  have  come  to 
the  conclusion  that  this  document  is  not  upon 
the  face  of  it  an  assignment  of  the  debt ;  there  is 
merely  a  request  to  the  defendants  to  sign  the 
undertaking  to  pay  the  plaintiffs.  It  is  nothing 
more  than  an  authority  to  the  defendants  to  pay 
the  debt  to  the  plaintiffs,  and  it  is  not  an  assign- 
ment of  the  debt.  I  have,  therefore,  come  to  the 
conclusion  that  this  document  does  not  fulfil  the 
conditions  which  are  necessary  to  entitle  the 
plaintiffs  to  sue  in  their  own  names  as  assignees 
of  the  debt,  because  it  is  not  an  absolute  assign- 
ment, or  an  assignment  at' all,  within  sect.  25  (0) 
of  the  Judicature  Act  1873.  I  do  not  think  that 
any  of  the  cases  which  have  been  cited  do  more 
than  illustrate  how  the  principles  governing  tbis 
question  are  to  be  applied.  In  Harding  v. 
Harding  (ubi  sup.)  it  is  true  that  Wills,  J.  did 
express  an  opinion  that  the  document  there 
in  question  might  be  an  assignment  within 
sect,  lo  (6) ;  but  I  think  that  the  real  ground  of 


the  decision  in  that  case  was  the  fact  that  the 
debtors  had  assented  to  the  arrangement  that  they 
should  pay  the  money  to  the  plaintiff,  and  were 
therefore  bound  upon  equitable  principles  to  do 
so.  With  regard  to  the  case  of  Ex  parte  Hall ;  Be 
WhUting  (40  L.  T.  Rep.  179;  10  Ch.  Div.  615),  I 
doubt  whether  it  can  be  treated  as  doing  more 
than  illustrating  the  general  principles  applicable 
to  cases  of  this  kind,  because  the  decision  of  that 
case  was  complicated  by  the  fact  that  sect.  4  of 
the  Statute  of  Frauds  was  applicable  to  the 
agreement  which  was  there  relied  upon.  I  do  not 
think  that  that  oase  should  be  treated  as  an 
authority  showing  that  the  words.  "I  hereby 
authorise  and  request  you  to  pay,"  are  to  be 
decided,  one  way  or  the  other,  as  being  or  not 
being  an  assignment.  I  am  now  satisfied,  with 
regard  to  the  case  of  Briee  v.  Bannitttr  (38  L.  T. 
Rep.  739 ;  3  Q.  B.  Div.  569).  that  the  difficulty 
which  has  been  felt  as  to  the  main  ground  of  the 
judgment  is  because  there  was  not  an  assignment 
of  the  whole  of  the  debt,  but  of  a  part  only,  and 
therefore  only  a  charge.  The  language  of  the 
document  in  Briee  v.  Bannitter  (ubi  tup.)  was 
different  from  that  in  the  present  case;  the 
words  in  that  case  were :  "  I  do  hereby  order, 
authorise,  and  request  you  to  pay  to  .  .  .  the 
sum  of  .  .  .  and  his  receipt  for  same  shall  be 
a  good  discharge."  That  was  quite  a  different 
kind  of  transaction  and  a  different  kind  of  docu- 
ment from  that  in  this  case,  which,  as  I  have 
already  pointed  out,  might  indicate  many  things 
besides  an  assignment.  Therefore  I  feel  no  doubt 
that  this  document  was  not  an  assignment  within 
sect.  25  (6).  Upon  the  question  whether  a  good 
notice  was  given,  if  this  had  been  an  assignment. 
I  am  not  prepared  to  differ  from  the  deoision  of 
the  learned  judge,  but  it  is  not  necessary  for  us 
to  decide  that  question.  As  to  whether  Gooding 
had  authority  to  sign  this  document  on  behalf  of 
the  defendants,  I  entirely  agree  with  the  judg- 
ment of  the  learned  judge,  and  I  can  see  nothing 
to  justify  the  snggestion  that  there  was  a  holding 
out  of  Gooding  as  having  authority  to  sign.  This 
appeal  must,  therefore,  be  allowed,  and  judgment 
be  entered  for  the  defendants. 

Collins,  M.R. — I  am  of  the  same  opinion, 
though  I  have  felt  some  hesitation  in  differing 
from  the  judgment  of  the  learned  judge.  I  have, 
however,  come  to  the  conclusion  that  tbis  appeal 
must  be  allowed,  and  I  will  add  but  a  few  words 
upon  the  main  question  in  the  case.  It  seems  to 
me  that,  upon  a  critical  examination  of  these  two 
documents,  they  do  not  fulfil  the  description  in 
sect.  25  (<>)  of  "any  absolute  assignment  by 
writing  under  the  hand  of  the  assignor."  Upon 
the  face  of  these  documents  there  is  no  absolute 
assignment  at  all.  There  is  upon  the  face  of  the 
document  a  request  from  Kranirisch,  addressed 
to  the  defendants,  to  make  an  agreement  with 
the  plaintiffs  to  pay  "to  the  plaintiffs  the  sum 
which  would  be  payable  by  the  defendants  to 
Kramrisch.  Kramrisch  suggests  to  the  defen- 
dants that  they  shall  make  a  fresh  contract  to 
pay  the  plaintiffs  instead  of  him.  It  may  be 
that  the  letter  rather  assumes  that  some  arrange- 
ment has  been  made  before  the  letter  was  written, 
but  the  letter  itself  suggests  an  agreement  to 
be  made,  and  makes  no  reference  to  an  absolute 
assignment.  It  presupposes  some  arrangement 
between  Kramrisch  and  the  plaintiffs,  but  that 
is  not  enough  to  make  it  an  absolute  assign- 
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The  document  itself  mast  bo  an  absolute 
assignment.  Here  we  have  a  letter  addressed 
by  K  ram  rise  h  to  the  defendanta  and  sent  by 
him  to  tbe  plaintiffs  to  forward  to  the  defen- 
danta. It  inns  tbua:  "To  tbe  Dunlop  Rubber 
Company. — Dear  Sirs. — Kindly  sign  the  attached 
letter  and  forward  tbe  same  to  Messrs.  Brandts, 
Sons,  and  Co." ;  and  thsn  the  attached  letter  ia 
aa  followa :  " To  Messrs.  Brandts, Sons, and  Co- 
Dear  Sire,— Herewith  we  beg  to  confirm  that  we 
shall  remit,  subject  to  the  approval  of  tbe  goods, 
the  amount  of  invoices — viz.,  3692.  and  3263f.— for 
.  .  .  received  from  Kramriach  and  Co.,  when 
due,  direct  to  your  good  selves,  for  account  of 

-Messrs.  Kramriach  and  Co. — Yonra  truly,   " 

Now,  that  appears  to  me  to  express  jnst  what  it 
says— that  is.  the  confirmation  by  the  defendants 
of  some  existing  arrangement  between  Kramriach 
and  the  plaintiff8.  Tbe  one  document  ia  an 
undertaking  by  the  defendanta  to  pay  direct  to 
the  plaintiffs  the  money  which  would  become  due 
from  the  defendanta  to  Kramriach  ;  and  the  other 
in  a  request  by  Kramriach  to  the  defendants  to 
become  liable  by  oontraot  to  pay  tbe  money  to 
the  plaintiffs ;  there  ia  no  absolute  assignment  to 
be  found  in  those  documents.  Therefore,  aa  we  do 
not  find  an  assignment  on  the  face  of  the  docu- 
ments, we  are  really  asked  to  collect  one  from  the 
surrounding  circumstances.  If  we  do  look  at  tbe 
surrounding  circumstances,  the  inference  seems 
to  be  that  tbe  arrangement,  by  which  a  lien  was 
given  by  Kramriach  to  the  plaintiffs,  was  referred 
to  in  the  documents.  It  is,  however,  enough  for 
ua  to  say  that  we  cannot  here  find  upon  these 
documents  an  absolute  assignment,  and  that  the 
case  ia  therefore  not  within  sect.  25  (6).  Farther, 
we  find  in  the  document  the  words,  "  for  account 
of  Messrs.  Kramrisch  and  Co.,"  which  sngges 
that  some  interest  in  the  money  was  retained  by 
Kiamrisch,  and  therefore  there  was  not  an  abso- 
lute assignment  I  agree,  therefore,  that  this 
appeal  moat  be  allowed. 

Romer.  L.J. — I  am  of  the  aame  opinion,  and 
desire  to  add  only  a  few  words  upon  the  main 
point.  I  ask  mjself  the  broad  question  whether 
these  documents  constituted  in  themselves  an 
assignment  of  the  debt  or  notice  of  an  assignment. 
When  I  say  an  "  assignment,"  I  include  an  equit- 
able assignment  even  if  not  an  "absolute  assign- 
ment "  within  sect.  25  (6).  There  is  difficulty  in 
dealing  with  the  documents  by  themselves  without 
bringing  in  tbe  other  relations  between  Kram- 
risch and  the  plaintiffs.  Now,  on  the  face  of 
tbe  documents  themselvee,  they  amount  only 
in  terms  to  a  request  by  Kramrisch  to  the 
defendants  to  bind  themselves  to  pay  tbe  money 
to  the  plaintiffs.  Why  Kramriach  did  this  does 
not  appear  upon  tbe  documents,  nor  the  relations 
between  Kramrisch  and  the  plaintiffs,  except 
that  the  plaintiffs  were  to  receive  the  money  "for 
account  of  "  Kramrisch.  There  ia  no  euggeation 
on  the  documents  of  any  previous  assignment  by 
Kramriach  to  the  plaintiffs.  The  defendants 
were  not  bound  to  speculate  why  these  docu- 
ments were  being  given  by  Kramrisch.  The 
defendants  were  not  bound  to  aign  tbe  docu- 
ment. Were  the  defendants  bound  to  assume 
that,  if  they  did  not  sign  this  document,  Kram- 
riach had  by  these  documents  alone  given  an 
irrevocable  mandate  to  them  to  pay  the  money  to 
the  plaintiffs  ?  Although  the  question  is  not  free 
from  difficulty,  I  am  of  opinion  that  they  were  I 


not  ao  bound.  I  do  not  think  that  the  defendanta 
were  bound  to  regard  these  docutnente  themselves 
as  being  an  assignment  in  the  broad  sense  which 
I  have  indicated.  These  documents  give  no 
notice  of  any  kind  of  any  previous  assignment. 
For  these  reasons  I  agree  that  the  appeal  must 

U  fcUow*d-  Appeal  allowed. 

Solicitor  for  the  appellants,  John  B.  and  F. 
Purchase. 

Solicitora  for  the  respondents,  Hollams,  Sons, 
Coward,  and  Hawksley. 


Monday,  Feb.  S. 

(Before  Collins,  M.R.,  Romer  and*- 
Mathbw,  L.JJ.) 

Stockdale  r.  Abcherbebo.  (a) 

APPEAL  FBOM  THE  KING'S  BENCH  DIVISION: 

Landlord  and  tenant — Lease  for  three  years — 
Covenant  by  tenant  to  pay  "  outgoings " — 
Reconstruction  of  drainage  by  order  of  local 
authority — Liability  of  tenant. 

By  an  agreement  in  writing  the  plaintiff  let  a 
house  to  the  defendant  for  a  term  of  three  years, 
and  then  from  year  to  year  until  either  party- 
should  give  three  months'  notice,  at  a  yearly  rent 
o/551.;  and  the  defendant  agreed  to  pay  "all 
outgoings  of  every  description  for  the  time  being 
p<iynble  in  respect  of  the  premises." 

During  the  term  of  three  years  the  plaintiff 
expended  831.  in  reconstructing  the  drainage  of 
the  house  in  compliance  with  a  notice  from  the 
local  authority. 

Held  (affirming  the  judgment  of  Wright,  J.),  that 
the  tenant  was  liable  to  pay  the  expense  of  doing 
this  work  as  an  "  outgoing  "  within  the  mean- 
ing  of  the  agreement,  although  the  term  teas 
short  and  the  rent  small. 

Appeal  of  the  defendant  from  the  judgment  of 
Wright,  J.  at  the  trial  of  the  action  without  a 

1  ?ue  plaintiff  brought  this  action  to  recover 
from  the  defendant  the  aum  of  831.,  being  the 
amount  of  tbe  expense  incurred  by  the  plaintiff 
in  reconstructing  the  drainage  of  premises  of 
which  the  defendant  was  tenant  to  the  plaintiff. 

By  an  agreement  in  writing,  dated  the  25th 
March  1902,  the  plaintiff  let  to  the  defendant  a 
house,  No.  68,  Brondesbury-villas,  Kilburn,  for 
a  term  of  three  yeai-s,  and  then  from  year  to  year 
until  one  of  the  parties  should  give  to  the  other 
three  calendar  mentis'  notice  in  writing,  at  the 
clear  net  yearly  rent  of  55/.,  to  be  paid  on  the 
usual  quarter  days  free  from  deductions  except 
landlord's  property  tax. 

By  this  agreement  the  defendant  agreed  to  pay 
"  all  taxes,  rates,  assessments,  and  outgoings  of 
every  description  for  tbe  time  being  payable  in 
respect  of  the  premises  as  they  become  due,  land- 
lord's property  tax  only  excepted." 

Tbe  defendant  also  agreed  to  keep  and  leave 
the  premises,  including  the  fixtures,  in  as  good 
condition  as  they  were  at  tbe  date  of  tbe  agree- 
ment, reasonable  wear  and  tear  excepted,  and  to 
keep  the  gutters,  stack-pipes,  water- closets,  and 
ciBterna  clean,  and  to  keep  in  repair  all  sash-lines 
and  internal  pipes  and  taps. 


bjJ.  U.  Williams,  E«q.,  J 
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On  the  4th  Sept.  1902  a  notice  was  aerved  upon 
the  plaintiff  by  the  Willesden  Urban  District 
Council,  under  the  provisions  of  the  Public  Health 
Health  Act  1875,  stating  that  a  nuisance  existed 
on  the  premises  and  requiring  htm  to  abate  it, 
and  for  that  purpose  to  take  up  and  relay  through- 
out the  premises  the  existing  drains,  which  were 

In  compliance  with  that  notice  the  plaintiff 
carried  out  the  required  work,  and  thereby 
incurred  expense  to  the  amount  of  831. 

This  action  was  brought  to  recover  that  anm  of 
831.  from  the  defendant  under  the  terms  of  the 
agreement  of  tenancy. 

The  action  waa  tried  before  Wright,  J.  without 
a  jury,  and  the  learned  judge  held  that  the 
defendant  was  liable  to  pay  the  amount  claimed, 
as  an  "outgoing,"  under  the  terms  of  the  agree- 
ment :  {88  L.  T.  Bep.  767). 

The  defendant  appealed. 

E.  Foa  for  the  appellant. — The  judgment  of  the 
learned  judge  was  wrong.  It  is  true  that,  since 
the  decision  of  the  Court  of  Appeal  in  Foulger  t. 
Arding  (86  L.  T.  Rep.  488;  (1802)  1  K.  B.  700),  it 
■cannot  be  contended  that  in  some  cases  a  cove- 
nant  by  a  tenant  to  pay  "outgoings"  will  not 
•cover  an  expense  of  this  kind.  But  that  rule  is 
not  applicable  to  every  lease  or  agreement  of 
tenancy.  In  Foulger  v.  Arding  (\tbi  tup.)  Collins, 
M  R.  said:  "Underlying  the  whole  mitter  is  the 
■  consideration  that  we  are  dealing  with  a  contract 
of  demise  between  landlord  and  tenant,  and  the 
covenant  must  be  assumed  to  relate  only  to 
'natters  which  may  reasonably  be  supposed  to 
have  been  contemplated  by  the  parties  as 
being  within  the  purview  of  such  a  con- 
tract." A  covenant  of  this  kind  must,  therefore, 
be  construed  by  having  regard  to  that  which 
the  parties  might  reasonably  oe  supposed  to  have 
contemplated.  For  that  purpose  the  length  of 
the  term,  the  character  of  the  premises,  and  the 
amount  of  the  rent  ought  to  be  taken  into  con- 
sideration. The  rule  laid  down  in  Foulger  t. 
Arding  (ubi  sup.)  has  been  considered  in  several 
subsequent  cases.  In  Valpy  v.  St.  Leonards 
Wharf  Company  (1  L.  G.  R.  305),  where  there 
was  a  lease  of  a  cottage  upon  a  yearly  tenancy 
at  a  rent  of  202.,  Far  well,  J.  held  that  a  cove- 
nant by  the  tenant  to  pay  "outgoings"  would 
not  include  the  expense  of  paring  a  yard,  in  com- 
pliance with  a  notice  from  the  local  authority,  at  a 
cost  of  58/.  Then  the  present  ease  was  decided  by 
Wright,  J.,  and  the  learned  judge  held  that  it 
was  materially  different  from  the  case  decided  by 
Farwell,  J.  The  question  next  arose  in  Be  War- 
riner;  Brayehnw  r.  Ninnie  (88  L.  T.  Rep.  766; 
(1903)  2  Ch.  367),  and  there  Eady,  J.  followed  the 
present  case,  the  lease  being  for  a  term  of  three 
years  at  a  rent  of  542.  The  last  case  upon  the 
question  was  again  decided  by  Wright,  J.,  and  in 
Harris  v.  Hickman  (89  L.  T.  Rep.  722;  (1904) 
1  K.  B.  13)  that  learned  judge  followed  Valpy  r. 
St.  Leonards  Wharf  Company  (ubi  sup.)  ana  held 
that  a  covenant  to  pay  "outgoings"  of  this 
description  was  not  applicable  to  a  yearly  tenancy 
which  arose  through  the  tenant  holding  over  after 
the  expiration  of  a  term  of  three  years.  Before 
Foulger  v.  Arding  (ubi  sun.)  there  were  eight  cases 
decided  in  which  the  word  "  outgoings  "  was  used, 
but  in  all  but  one  of  those  cases  the  term  was  a 
long  term.  The  exception  was  Batchelor  v.  Bigger 
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(60  L.  T.  Rep.  416),  but  in  that  case  the  expenses 
in  question  were  for  paving  a  street,  and  the  fact 
that  the  street  had  not  been  paved  must  have 
been  apparent  to  the  tenant  when  he  took  the 
premises,  whereas  the  defective  condition  of  drains 
is  not  apparent  In  the  case  of  a  short  tenancy 
of  small  premises  it  ought  to  be  held  that  it 
could  not  hare  been  in  the  contemplation  of  the 
parties  that  the  tenant,  by  a  covenant  to  pay 
"outgoings,"  should  be  liable  to  heavy  expenses  of 
this  kind  incurred  for  improvements  of  a  per- 
manent character.  In  this  case  the  covenant  to 
repair  on  the  part  of  the  tenant  is  very  material, 
for  it  shows  that  it  was  intended  that  he  should 
be  liable  only  to  a  very  alight  extent  for  anything 
in  the  nature  of  repair.  The  words  of  this  cove- 
nant are  "outgoings  for  the  time  being  payable 
...  as  they  become  due,"  and  those  words 
show  that  in  this  agreement  the  word  "out- 
goings "  ought  to  receive  a  more  limited  meaning 
as  intended  to  include  only  temporary  and 
recurring  expenses.  The  Public  Health.  Act 
1875  clearly  and  expressly  imposes  the  liability 
to  pay  these  expenses  upon  the  landlord,  and  that 
liability  ought  not  to  be  transferred  to  the  tenant 
unless  it  is  perfectly  clear  that  the  parties  intended 
that  it  should  be  so  transferred. 

O.  F.  Hohler,  for  the  respondent,  was  not  called 
upon  to  argue. 

Collins,  M.R. — Whatever  sympathy  we  may 
feel  for  a  tenant  under  an  agreement  like  this, 
who  is  called  upon  to  pay  a  sum  which  in  fact  he 
never  anticipated  that  he  would  be  liable  to  pay, 
yet  the  question  is  whether  he  is  bound  by  the  terms 
of  his  contract  to  accept  that  liability.  It  seems 
to  me  to  be  too  dear  for  argument  that  it  is  now 
settled  by  the  authorities  that  a  covenant  such  as 
this  does  cover  such  a  clasB  of  expense  us  this, 
which  is  rendered  necessary  by  reason  of  the 
order  of  the  local  authority  to  do  sanitary  works. 
The  order  of  the  local  authority  in  this  case  was 
that  the  owner  should  take  up  and  relay  the 
drainage  throughout  the  premises.  No  doubt 
that  waa  a  very  drastic  order.  But  the  defendant 
took  premises  the  drainage  of  which  was  in  point 
of  fact  defective,  and  it  is,  it  seems  to  me,  impos- 
sible at  the  present  day  to  say  that  it  cannot  be 
in  the  contemplation  ot  the  parties  to  a  contract 
of  tenancy  that  the  local  authority  may  at  some 
time  during  the  term  insist  upon  the  execution  of 
sanitary  works  upon  the  demised  premises.  We 
cannot  say  that  this  kind  of  expense  was  so 
clearly  outside  of  the  contemplation  of  the  parties 
at  the  time  of  the  agreement  that  it  would  be 
unreasonable  to  suppose  that  it  was  the  intention 
of  the  parties  that  the  terms  of  the  agreement 
should  cover  such  an  expense.  If  a  landlord  and 
tenant  come  to  an  agreement  in  clear  and  express 
terms  whereby  the  tenant  accepts  the  obligation 
to  pay  "  outgoings,"  the  tenant  will  be  liable  to 
pay  such  expenses  aa  this.  It  seems  to  me  that 
to  hold  otherwise  would  be  straining  the  language 
of  the  agreement,  and  introducing  into  the  con- 
sideration an  element,  which  it  would  be  impos- 
sible to  limit  or  analyse,  as  controlling  the  clear 
words  used  by  the  parties.  In  my  opinion  the 
judgment  of  the  learned  judge  was  correct,  and 
this  appeal  fails. 

Rosier,  L  J.— I  agree. 

Mathkw,  L.J. — I  am  of  the  same  opinion.  I 
think  that  the  judgment  of  Wright,  J.  was  per- 
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fectly  correct,  for  tbe  reasons  which  have  been 
tfiven  by  the  Master  of  the  Bolls. 

Appeal  dismissed. 

Solicitor*  for  tbe  appellant.  Potter  and  Heath. 

Solicitors  for  the  respondent,  Sharpe,  Parker, 
Pritchard,  Barham,  and  Lawford. 


HIGH  COURT  OF  JUSTICE. 

CHANCERY  DIVISION. 
Monday,  Jan.  11. 
(Before  Farwell,  J.) 
Re  Kecks  Sbttlkd  Estates,  (a) 

Settled  land— Settled  Land  Acts— Scheme  for 
improvement — Capital  money  in  hand*  of  true 
tee$ — Approval  of  scheme  by  court — Evidence— 
Jurisdiction— Settled  Land  Act  1882  (45  A  46 
Vict.  c.  33).  m.  21.  22.  25.  26,  44.  53— Settled 
Land  Act  1890  (53  A  54  Vict.  c.  69),  e.  15. 

In  a  case  in  which  the  tenant  for  life  eubmitted  a 
scheme  to  the  trueteee  of  the  settlement  for  the 
purposes  of  the  Settled  Land  Acte  for  the 
expenditure  of  capital  moneys  in  their  hands 
on  the  improvement  of  the  estate  and  the 
trueteee  sanctioned  the  scheme,  but  the  next 
remainderman  objected  to  the  same  on  the  ground 
that  it  was  improvident,  while  not  alleging  either 
that  it  was  ultra  vires  of  the  powers  of  a  tenant 
for  life  under  the  8ettled  Land  Acts  or  conceived 
in  bad  faith,  and  the  tenant  for  life  applied  for 
the  sanction  of  the  court  under  the  Settled  Land 
Act  1882.    26,  subs.  2  (tit.) : 

Held,  that  before  making  an  order  the  court  had  a 
duty  caet  upon  it  under  the  Settled  Land  Act 
1832  to  satisfy  itself  that  the  scheme  was  such  as 
eould  in  the  interest  of  the  remainderman  be 
reasonably  sanctioned. 

SCMMOK8. 

Certain  real  estate  in  the  county  of  Leicester 
together  with  certain  moneys  and  investments 
liable  to  be  laid  ont  in  tbe  purchase  of  land  were 
settled  under  the  will  of  George  Anthony  Keck, 
-deceased.  Under  the  settlement  so  created  Harry 
Leycester  Powys  Keck,  of  Kingston  Hill,  Surrey . 
was  tenant  for  lif?  in  possession,  and  Thomas 
Charles  Leycester  Keck  was  tenant  for  life  in 
remainder,  and  Charles  Marriott  and  Thomas 
Palmer  were  trustees  of  this  'settlement  for  tbe 
purposes  of  the  Settled  Land  Acts.  In  July  1901 
H.  L.  P.  Keck  presented  to  the  trustees  a  scheme 
for  the  improvement  of  the  settled  estate;  the 
scheme  comprised  {inter  alia)  tbe  making  of  a  road, 
and  its  general  object  was  the  improvement  of 
tbe  estate  for  bnilding  purposes.  In  August  of 
the  same  year  both  trustees  sanctioned  the  scheme, 
md  certain  moneyB  were  expended  on  it  by 
H.  L.  P.  Keck,  who  subsequently  applied  to  the 
court  by  summons  under  the  Settled  Land  Acts 
1882  to  1890  in  which  he  asked  (titter  alia)  that 
the  trustees  (who,  with  the  remainderman  T.  C.  L. 
Keck,  were  respondents  to  the  summons)  might 
be  authorised  or  directed  to  pay  to  him  out  of 
capital  moneys  in  their  hands  certain  sums  in 
respect  of  his  expenditure  upon  these  improve* 
meats.  T.  C.  L.  Keck,  as  remainderman, 
opposed  the  application  on  the  ground  that  the 
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proposed  scheme  was  improvident  and  not  calcu- 
lated to  benefit  the  estate.  A  number  of  affidavits 
was  filed  on  both  sides  by  surveyors  and  land 
agents. 

Upjohn,  K.C.  and  E.  P.  Hewitt  for  the 
applicant.— In  this  case  the  trustees  have  accepted 
the  scheme  of  the  tenant  for  life,  and  it  is  not 
urged  against  the  scheme  either  that  it  is  ultra 
vires  for  a  tenant  for  life  under  the  Settled  Land 
Acts  or  that  it  has  been  conceived  in  bad  faith. 
There  can  be  no  question  but  that  this  is  a 
matter  on  which  capital  money  arising  under  the 
Settled  Land  Acts  may  be  properly  applied : 

Ssttlsd  Land  Act  1882,  s.  21  (».). 
They  referred  also  to 

Stots.  22,  26,  25,  and  31,  snb-s.  1  (v.) ; 

Re  Lord  Coleri  fye*  Settlement,  73  L.  T.  Esp.  206  ; 
(1895)  2  Ch.  704. 
The  trustees  in  this  case  act  upon  a  certificate, 
and  it  is  irrelevant  to  consider  here  the  nature  of 
the  improvement.  That  is  a  matter  for  the 
trustees.  Tbey  stand  in  a  fiduciary  position. 
They  are  practically  managers  of  the  estate.  The 
Settled  Land  Act  1890,  s.  15,  points  in  the  same 
direction.  It  enables  the  court  to  authorise  the 
expenditure  of  capital  moneys  on  improvements 
although  no  scheme  has  baen  submitted  to  the 
trustees.  Sect.  26,  sub-sect.  2,  of  the  Settled  Land 
Act  1882  clearly  shows  that  the  duty  of  deter- 
mining whether  or  not  capital  moneys  shall  be 
applied  in  any  improvement  is  imp-  sad  by  ttatute 
on  the  tenant  for  life  and  tbe  trustee) : 

Re  Partington  ;  Reigh  v.  Kan*,  86  L.  T.  Ksp.  104  ; 
(1902)  1  Ch.  71. 
The  remainderman  can  only  successfully  resist 
such  an  application  if  be  can  show  (1)  that  the 
improvement  contemplated  is  not  within  tbe 
improvements  authorised  by  the  Settled  Land 
Acte;  (2)  that  the  tenant  for  life  is  not  acting 
bond  fide. 

C.  E.  E.  Jenkins,  K.C.  and  H.  S.  Preston  for  the 
trustees. 

Danckwerts,  K.C,  and  G.  Henderson  tor  the 
remainderman.— The  tenant  for  life  and  the 
trustees  between  them  are  responsible  under 
sect.  53  for  acting  properly  in  reference  to  the 
making  of  any  improvement.  All  the  sub-clauses 
of  sect.  26,  sub-sect.  2,  have  the  same  effect  as  to 
legalising  the  application  of  capital  moneys. 
When,  therefore,  the  trustees  have  been  directed 
or  authorised  by  the  court  to  apply  a  specified 
portion  of  the  capital  money  on  an  improvement, 
they  are  thenceforward  protected  by  the  order. 
It  ts,  therefore,  right  that  they  should  satisfy  the 
court  that  the  scheme  is  in  all  respects  proper : 

Clarke  v.  Thornton,  56  L.  T.  Rap.  294  ;  35  Ch.  Div. 

307; 

Re  Duke  of  Norfolk's  Parliamentary  Estates,  82 
L  T.  Eep.  613;  (1900)  1  Ch.  461. 

Upjohn,  K.C.  replied. 

Farwell,  J.— This  is  an  application  by  a 
tenant  for  life  for  an  order  of  the  court  directing 
or  authorising  the  trustees  to  apply  the  sum  of 
2300/.  ont  of  capital  moneys  in  their  hands,  after 
a  scheme  has  been  approved  by  them  for  the 
making,  not  of  a  road,  ont  for  the  making  of  the 
part  on  which  that  sum  has  been  expended.  The 
question  that  I  have  to  determine  on  the  con- 
struction of  tbe  Act  is  whether  it  is  sufficient  for 
the  tenant  for  life  and  the  trustees  to  come  here 
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and  say,  "  Here  is  the  scheme  approved,  and  this 
money  has  been  spent ;  be  good  enough  to  make  an 
order  directing  or  authorising  the  trustees  to  pay  a 
specified  portion  of  capital  money  accordingly." 
To  that  I  say  1  quite  agree,  if  the  court  has  no 
other  function  to  perform  than  to  make  an  order  on 
being  satisfied,  that  the  scheme  has  been  approved 
and  the  money  spout.  Mr.  Danckwerts,  how- 
ever, who  appears  for  the  next  remainderman, 
opposes,  and  says  that  he  wishes  to  go  into 
evidence  to  show  that  the  scheme  is  improvident. 
J  should  say  that  there  is  no  question  here  of  the 
scheme  being  ultra  viree  or  maUi  fid* ;  but  Mr. 
Danckwerts  wishes  to  go  into  evidence  to  show 
that  the  scheme  is  improvident ;  that  the  general 
trend  of  the  tenant  for  life's  action  in  respect  to 
the  management  of  the  estate  has  been  to  a  too 
Ht>eedy  development,  to  the  great  detriment  of 
the  same.  That  is  the  case  that  he  wishes  to  put 
forward,  and  I  have  had  lengthy  affidavits  of 
surveyors  read  to  me,  and  the  result  is  that  if  I 
have  to  determine  this  question  of  fact,  it  is 

rirfectly  impossible  to  do  bo  on  the  affidavits,  and 
must  see  the  witnesses  in  the  box.  The  ques- 
tion now  is  whether  under  the  Act  of  Parliament 
I  have  to  be  satisfied  as  to  the  facts  or  not.  Now, 
there  is  no  doubt  but  that  the  Settled  Land  Act 
1882  has  given  to  tenants  for  life  very  large  powers 
that  they  never  bad  before.  Under  sect  3  they 
have  general  power  to  sell  the  fee  Bimple  of  the 
land  of  their  own  free  will  without  the  consent  of 
the  trustees  and  without  the  order  of  any  court. 
That  is  qualified  by  sect.  15.  which  negatives  the 
sale  of  the  mansion-house  without  the  consent  of 
the  trustees  of  the  settlement  or  an  order  of  the 
court.  That  has  been  repealed  by  the  Act  of 
1890  and  replaced  by  sect  10  of  that  Act  It  is 
also  qualified  by  sect  37  of  the  Act,  which  says 
that  no  sale  or  purchase  of  chattels  under  that 
section — that  is,  the  heirloom  section — shall  be 
made  without  an  order  of  the  court.  The  tenant 
for  life  has  therefore  in  these  two  cases,  when  he 
wishes  to  deal  with  the  settled  land,  to  get  an 
order  of  the  court.  He  has  also  (I  think  it  is 
under  sect  53)  to  have  regard  to  the  interests  of 
all  parties  entitled  under  the  settlement  and  he  is, 
as  regards  the  exercise  of  those  powers,  in  the 
position  of  a  trustee.  "When  the  settled  land  has 
been  sold,  the  next  question  which  arises  is  what 
is  to  be  done  with  the  purchase  money ;  and  that  is 
provided  for  by  a  series  of  sections,  beginning  with 
sect  21.  A  number  of  investments  are  specified ; 
first  of  all.  Government  securities  ana  trust 
securities ;  the  discharge  of  incumbrances  ou  the 
settled  estate;  the  payment  for  any  improvement 
authorised  by  the  Act ;  payment  for  equality  of 
exchange ;  for  the  purchase  of  the  seignory  of  any 
part  of  the  settled  land  being  freehold,  or  in  the 
purchase  of  tbo  fee  simple  of  any  part  of  the  settled 
land  being  copyhold ;  in  the  purchase  of  the  free- 
hold reversion  of  any  part  that  is  leasehold,  and  so 
on  ;  and  in  the  purchase  of  land  in  fee  simple  or 
copyhold,  or  of  mines  and  minerals ;  in  the  payment 
to  a  person  absolutely  entitled  in  payment  of  costs, 
charges,  and  expenses;  and,  lastly,  in  any  other 
mode  in  which  money  produced  by  the  exercise  of 
a  power  of  sale  in  the  settlement  is  applicable  there- 
under. All  these  matters  are  at  the  discretion  of 
the  tenant  for  life.  The  extent  of  the  duties  which 
the  trustees  will  have  to  perform  in  considering 
the  desirability  of  the  investments  proposed  by 
the  tenant  for  life  has  been  recently  dealt  with  by 


the  court  in  Lord  Coleridge's  case  and  the  other 
cases  cited  by  Mr.  Upjohn  before  the  Court  of 
Appeal.  Sect.  2*2  provides  that  "capital  money 
arising  under  this  Act  shall,  in  order  to  its  being 
invested  or  applied  as  aforesaid,  be  paid  either  to- 
the  trustees  of  the  settlement  or  into  court  at 
the  option  of  the  tenant  for  life,  and  shall  be> 
invested  or  applied  by  the  trustees  or  under  the 
direction  of  the  court,  as  the  case  may  be,  accord- 
ingly." The  tenant  for  life  has  therefore  the 
option  of  saying  whether  the  money  shall  be  paid 
to  the  trustees  or  into  court.   Then  sub-sect  2 
says :  "  The  investment  or  other  application  by 
the  trustees  shall   be  made   according  to  the 
direction  of  the  tenant  for  life,  and,  in  default 
thereof,  according  to  the  discretion    of  the 
trustees ;  but  in  the  last-mentioned  case  sub- 
ject to    any  consent  required   or  direction 
given  by  the  settlement  with  respect    to  the 
investment  or  other  application  by  the  trustees 
of  trust  money  of  the  settlement,  and  any  in- 
vestment  shall  be  in  the  names  or  under  the 
control  of  the  trustees."   The  tenant  for  life 
therefore  has  power  to  direct  the  expenditure, 
and,  as  in  the  case  to  which  I  have  just  referred, 
the  mode  in  which  the  money  shall  be  invested  or 
applied.   Then,  when  you  come  to  deal  with  the 
improvements,  you  find  a  fresh  fasciculus  of 
clauses  put  under  Part  7  of  tho  Act,  beginning 
with  sect.  25.   The  improvements  are  described. 
They  are  very  numerous,  and  I  will  not  go 
through  them ;    but  new   roads  made  for  the 
development  of  land  and  building  estates  are 
amongstthem.  Then  there  comes  sect.  26 :  "Where 
the  tenant  for  life  is  desirous  that  capital  money 
arising  under  this  Act  shall  be  applied  in  or 
towards  payment  for  an  improvement  authorised 
by  this  Act,  he  may  submit  for  approval  to  the 
trustees  of  the  settlement  or  to  the  court  as  the 
case  may  require,  a  scheme  for  the  execution  of  the 
improvement  showing  the  proposed  expenditure 
thereon."   Then  sub-sect.  2  says :  "  Where  the 
capital  money  to  be  expended  is  in  the  hands  of 
the  trustees,"  then  "  after  a  scheme  is  approved 
by  them  [that  is  this  case]  the  trustees  may 
apply  that  money  in  or  towards  payment  for  the 
whole  or  part  of  any  work  or  operation  comprised 
in  the  improvement  on  (1)  a  certificate  of  the 
Land  Commissioners  [now  the  Board  of  Agri- 
culture] certifying  that  the  work  or  operation,  or 
some  specified  part  thereof,  has  been  properly 
executed,  and  what  amount  is  properly  payable 
by  the  trustees  in  respect  thereof,  which  certifi- 
cate shall  be  conclusive  in  favour  of  the  trustees 
as  an  authority  and  discharge  for  any  payment 
made  by  themselves  in  pursuance  thereof  ;  or  on 
(2)  a  like  certificate  of  a  competent  engineer  or  able 
practical  surveyor  nominated  by  the  trustees  and 
approved  by  the  commissioners  or  by  the  court 
which  certificate  shall  be  conclusive  as  aforesaid ; 
or  on  (3)  an  order  of  the  court  directing  or 
authorising  the  trustees  to  Bpply  a  specified 
portion  of  the  capital  money."   Now,  it  will  be 
observed  that,  with  regard  to  those  first  two  sub- 
clauses of  sub-sect  2,  they  deal  with  matters  of 
fact — that  is  to  say,  with  an  examination,  whether 
the  work  has  been  properly  executed,  which  is  a 
matter  which  will  be  best  seen  to  by  some  able 
practical  surveyor,  or  a  man  of  experience  of  that 
sort ;  and  that  the  amount  is  properly  payable  by 
the  trustees  in  respect  thereof.  These  are  matters 
of  fact,  and  are  not  matters  of  law.   With  respect 
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to  those  two  matters,  the  trustees  get  a  discharge 
for  any  pajment  made  hj  tbetu  on  the  certificate. 
Bnt  then  there  ia  the  third  sub-bead,  an  order  of 
the  court.  Now,  I  cannot  think  that  the  inten- 
tion  waa  merely  to  put  in  a  formal  application  to 
the  court,  asking  the  court  to  make  an  order 
which  would  have  the  effect  of  the  certificate  of 
toe  able,  practical  surveyor,  and  nothing  more 
than  that  I  cannot  resist  the  conviction  that, 
inasmuch  as  these  improvements  are  of  a  very 
expensive  nature  and  so  require  a  very  consider- 
able  amount  of  discretion,  it  has  been  thought 
advisable  to  insert  a  provision  by  which,  although 
the  trustees  may  have  approved  the  scheme  and 
although  the  tenant  for  life  may  direct  the  money 
to  be  so  employed,  it  is  competent  for  any  person 
to  bring  the  matter  before  the  court— not  first  to 
act  on  either  of  these  two  certificates.  That  is 
really  the  case.  If  the  trustees  had  chosen  to 
obtain  the  certificate  of  an  able,  practical  sur- 
veyor or  other  person  mentioned  in  the  2nd  sub- 
section, the  matter  could  only  have  been  brought 
before  the  court  by  the  remainderman  challenging 
the  proceedings,  as  something  which  ought  not  to 
have  been  done.  But  if,  as  the  case  now  is,  the 
tenant  for  life  and  the  trustees  together — when  I 
aay  together  1  mean  agreeing  together — not 
joining  in  the  application  are  asking  the  court  to 
mike  an  order,  electing  themselves  not  to  rely  on 
any  certificate  for  reasons  which  may  or  may  not 
be  excellent,  then  I  think  that  the  court  has  cast 
upon  it  a  discretion  which  I  think  is  exceedingly 
difficult  to  discharge— namely,  a  discretion  to  see 
whether  the  remainderman  has,  in  fact,  well- 
founded  grounds  for  saying  that  the  improvements 
are,  although  honestly  intended,  so  utterly  wrong- 
headed  that  they  ought  not  to  be  sanctioned.  I 
think  that  what  Byrne  J.  said  in  the  case  Re 
Duke  of  Norfolk's  Parliamentary  Estates,  cited  to 
me  by  Mr.  Danckwerr*.  throws  some  light  on  this. 
His  Lordship  says  (IflOO)  1  Ch..  at  pp.  467,  468) : 
"  The  scheme  of  the  Act  is  to  give  wide  powers  to 
the  tenant  for  life  and  to  give  power  of  consent  to 
the  trustees,  upon  the  footing  that  they  will  act 
fairly  in  the  exercise  of  their  respective  powers, 
and  that  neither  trustees  nor  the  court  will 
sanction  schemes  which  are  improvident  or  which 
will  unduly  fetter  any  discretion  which  ought  to  be 
exercised  at  a  later  date,  and  there  is  always  this 
safeguard,  that  tenants  for  life  and  trustees  joining 
in  improvident  schemes,  or  not  acting  with  a  due 
regard  to  the  interest  of  remaindermen,  are 
running  the  risk  of  the  possibility  of  the  establish- 
ment of  a  personal  liability  against  themselves." 
I  can  only  say  that,  if  this  be  so,  the  court 
cannot  make  an  order  under  sub-sect.  3  without 
excluding  any  such  claim  of  personal  liability, 
because,  if  the  payment  is  made  under  the  order 
of  the  court,  it  is  impossible,  while  that  order 
stands,  for  any  remainderman  to  challenge  such 
payment.  Neither  the  trustees  nor  the  tenant 
for  life  or  anybody  else  is  liable  for  having  made 
it.  It  is  quite  true  that  there  is  some  slip  in  the 
report  of  what  Chitty  J.  said  about  this  in  Clarke 
v.  Thornton,  but  I  think  that  he  was  referring 
to  this  particular  section,  and  I  think  that  the 
view  that  he  expresses  explains  his  ideas  as  to 
the  meaning  of  this  particular  section.  At  p.  313 
of  3-5  Ch.  Div.,  hi?  Lordship  says,  referring 
to  sect.  26  :  "  If  the  money  had  been  in 
the  hands  of  trustees,  it  appears  to  me  that 
the    tenant    for    life  might    bave  said:  'It 
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is  my  option  that  these  capital  moneys  shall  be 
applied  on  improvements  under  the  Act.'  If  he 
had  done  that,  it  would  have  been  his  duty  to 
submit,  under  the  26th  section,  a  scheme  to  the 
trustees."  Then  his  Lordship  reida  from  sect.  2t> 
and  sect.  22,  sub-sect.  2,  and  says  :  "  If  the  tenant 
for  life  was  desirous  of  exercising  his  option  in 
the  manner  I  have  mentioned,  he  would  have  had 
to  submit  a  scheme  to  the  trustees,  and  the 
trustees,  in  my  opinion,  notwithstanding  this  dis- 
cretionary trust,  might,  without  breach  of  duty, 
have  acceded  to  the  application  and  approved  of 
his  scheme."  Then  his  Lordship  goes  on  to  use 
some  words  which  look  as  if  he  were  referring 
to  the  later  sections  and  not  to  this  :  "  But  they 
might  have  thought,  for  some  reason  or  other, 
that  it  waa  more  safe  for  them  to  have  the  sanc- 
tion of  the  court;  and  consequently  they  might 
have  declined  to  approve  of  the  scheme,  unless 
there  was  an  order  of  the  court  directing  or 
authorising  them,  under  the  3rd  sub-section  of 
the  2nd  sub-section  of  sect.  26,  to  apply  the 
capital  money  in  that  manner  " :  and,  inasmuch  as 
that  section  only  applies  after  the  scheme  has 
been  approved,  I  think  it  is  only  fair  to  say  that 
there  must  be  some  slip  in  this  report ;  but  what 
the  learned  judge  really  meant  to  say  was  not 
merely  that  not  only  might  the  trustees  have 
objected  to  approve  the  scheme,  but  that  they 
might  have  declined  to  act  on  any  certificate 
under  sub-sect,  (i.)or  sub-sect,  (ii.)  of  sub-sect.  2, 
and  said  that  they  required  an  order  of  the  court. 
They  might  have  thought  that,  for  some  reason  or 
other,  it  was  safer  for  them  to  have  the  sanction 
of  the  court ;  they  might  have  said :  "  So  far  aa 
we  are  concerned,  we  are  satisfied ;  we  sanction 
the  scheme,  but  we  know  that  the  remainder- 
man in  this  case  is  objecting,  and  there- 
fore we  do  not  choose  to  act  on  the  certificate, 
and  we  must  invite  you  to  apply  to  the  court 
for  an  order."  That  being  so,  it  seems  to 
me  that  the  court  is  driven  to  exercise  the  dis- 
cretion which  the  Legislature  has  conferred  upon 
it,  and  to  do  the  best  that  it  can  to  see  whether 
this  proposed  mode  of  managing  the  estate  is  or 
is  not  compatible  with  due  regard  to  the  interest 
of  all  parties.  There  is  a  difficulty,  no  doubt, 
in  this  view,  created  by  the  ^lan^uage  of 
sect.  31,  which  authorises  the  tenant  for  life  to 
enter  into  a  contract  relating  to  the  execution  of 
any  improvement  authorised  by  the  Act  It 
appears  to  me  that  that  may  very  well  be  got 
over  by  supposing  that  it  applies  to  the  great 
majority  of  cases  where  the  tenant  for  life  does 
contract,  and  where  no  question  may  arise  and 
an  order  of  the  court  is  not  sought  for.  When  an 
order  of  the  court  has  to  be  obtained,  it  appears 
to  me  that  any  such  contract  must  be  at  the 
risk  cf  the  tenant  for  life.  The  result  is  that  I 
think  I  have  to  be  satisfied  as  to  the  scheme,  and 
I  will  take  the  evidence  to-morrow. 

[His  Lordship  heard  evidence  the  following  day 
and  sanctioned  the  scheme.] 

Solicitors:  Stow,  Preston,  and  Lyttelton,  for 
Berridge  and  Sons,  Leicester ;  Taylor,  Son,  and 
Humbert. 


Re  Kbck's  Sbttlbd  Estates. 
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KING'S  BENCH  DIVISION. 

rKedneaioy,  Dec.  16, 1903. 

(Before  Lord  Alverbtonb,  C.J.,  Lawrancb 
and  Kewnkdt,  JJ.) 

London  School  Board  (appe.)  v.  Fclham 
Borough  Council  (resps.).  (a) 

Metropolis  — -  New  drainage  —  Removal  of  old 
disused  drains  —  By-law  or  regulation  and 
direction  — Metropolis  Management  Act  1855 
(18  Sl  19  Vict.  c.  120),  ss.  76,  83. 

By  regulation  29  of  the  respondents  all  disused 
drains  were  to  be  broken  up  and  destroyed,  and 
the  materials  and  foul  earth  removed  and  dry 
earth,  ballast,  or  brush  rubbish  substituted. 

By  sect.  83  of  the  Metropolis  Management  Act 
1855  a  penalty  is  provided  if  any  drain  therein- 
before mentioned  %s  found  not  to  have  been  pro- 
vided according  to  the  directions  or  regulations 
of  the  respondents. 

The  appellants  constructed  new  drains,  which 
were  connected  with  the  respondents'  sewer.  On 
the  premises  were  old  disused  drains  which 
were  not  physically  joined  or  connected  with  the 
new  drains.   The  old  drains  were  not  taken  out. 

Held,  that  the  regulation  was  rightly  made,  and 
the  appellants  were  projyerly  convicted  for  con- 
structing the  new  drain  not  in  accordance  with 
the  directions  of  the  respondents. 

Cask  stated. 

The  appellants  are  the  School  Board  for  Lon- 
don and  the  respondent*  are  the  council  of  the 
metropolitan  borough  of  Fulham. 

On  the  13th  Feb.  and  the  15th  Mar  1902  the 
appellants  appeared  to  answer  a  complaint  made 
by  John  Charles  Jackson,  medical  officer  of  health 
for  the  respondents,  for  that  they,  being  the 
owners  of  certain  premises  known  as  the  Evering- 
ton-street  Board  School,  in  the  borough,  did,  when 
reconstructing  the  drainage  thereat,  make  and 
provide  the  drains  and  connected  work  and  appa- 
ratus  at  the  promises  not  according  to  the 
directions  of  the  council  of  the  metropolitan 
borough  of  Fulham,  whereby  the  defendants,  the 
present  appellants, were,  in  pursuance  of  the  Metro- 
polis Local  Management  Act  1855,  s.  83,  directed 
that  in  making  and  providing  the  drains  and 
connected  works  and  apparatus  all  brick  and 
other  disused  drains  at  the  premises  should  be 
broken  up  and  destroyed,  and  the  materials 
forming  them  and  all  the  foul  and  sewage- 
charged  earth  and  other  substances  carefully 
removed  from  the  premises,  dry  earth  or  ballast 
or  brick  rubbish  being  brought  in,  if  necessary, 
in  place  of  them,  contrary  to  the  statute  in  that 
case  made  and  provided. 

The  following  facts  were  admitted  and 
proved : — 

The  vestry  of  the  parish  of  Fulham  had  in  or 
about  the  year  ls!*4-  mado  certain  regulations  and 
directions  as  to  drainage  of  houses  and  buildings 
and  the  construction  of  water-closets  in  their 
district,  which  purported  to  be  made  pursuant  to 
18  &  19  Vict.  c.  120,  ss.  73  to  79,  82,  85  ;  25  &  26 
Vict.  c.  102.  s.  88;  and  the  Public  Health  Act 
1891  (54  &  55  Vict.  c.  76),  as.  37,  39. 

Regulation  and  direction  No.  29  is  as  follows  : 

All  old  briok  and  other  disused  drains  shall  be  broken 
up  and  destroyed,  ud  the  materials  forming  them  and  all 
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fool  and  sewage-aharged  earth  aod  other  substances 
cart  folly  removed  from  the  premises,  dry  earth  or 
ballast  or  brick  rubbish  being  brought  in,  if  neoessary, 
in  plane  of  them. 

The  respondents  are  the  successors  of  the 
Fulham  Vestry,  and  adopted  and  confirmed  the 
regulations  and  directions. 

The  school  board  as  the  owners  of  the  premises 
were  carrying  out  new  drainage  works  thereat. 
The  premises  consisted  of  the  school  buildings 
and  playgrounds  affording  accommodation  for 
1200  children.  The  old  drains  of  the  premises  had 
been  laid,  made,  and  provided  by  the  appellants 
in  accordance  with  the  requirements  of,  and  with 
the  approval  of,  the  Fulham  Vestry  about  twenty 
years  ago. 

In  carrying  out  the  new  drainage  scheme  the 
old  drains  were  from  4ft.  to  14ft.  underground, 
and  the  playground  which  surrounded  the  school 
buildings  and  was  immediately  over  the  old 
drains  was  covered  with  tar  paving. 

It  was  to  be  taken  for  the  purposes  of  thiB 
case  that  the  new  drains  were  not  physically 
joined  to  or  connected  with  the  old  disused  drains, 
and  were  of  themselves  fit  and  proper. 

On  the  11th  Dee.  1901  the  respondents  passed 
the  following  resolution : 

(a)  That  all  briok  and  other  disused  drains  at 
Kveringtan-Rtreet  Bjard  School  be  broken  up  ami 
destroyed,  and  the  material  forming-  them  and  all  foal 
and  sewage-charged  earth  and  other  aubstanoea  carefully 
removed  from  the  premises,  dry  earth  or  balla.it  or  brick 
rubbish  being  brought  in,  if  neoessary,  in  place  of  them, 
and  that  a  copy  of  this  order  and  requirements  be  served 
npon  the  School  Board  for  Loudon  on  this  behalf ;  (b) 
that,  in  the  event  of  the  School  Board  for  London 
refusing  to  comply  with  the  terms  of  the  foregoing 
order,  the  town  clerk  and  medical  officer  of  health  be 
instructed  to  take,  if  necessary,  legal  proceedings  with 
respect  to  snob  default. 

A  copy  of  such  resolution,  order,  and  require- 
ment was  duly  served  on  the  appellant*. 

In  carrying  out  the  new  drainage  scheme  all 
old  drains,  so  far  as  known,  were  taken  out  and 
removed  from  inside  the  buildings  and  to  a 
distance  of  8fL  from  the  external  walls,  but 
certain  parts  of  the  old  drains  were  left  in  the 
ground  under  the  playground  and  were  not  used 
in  the  new  drainage  scheme.  They  were  cleaned 
out  as  far  as  possible  without  taking  them  up, 
and  filled  up  at  the  ends  with  concrete. 

These  drains  were  constructed  for  use  and  were 
used  until  so  dealt  with  as  aforesaid,  and  they 
formed  the  soilpipes  of  the  children's  closets. 

All  the  drains  and  other  connected  works  of  the 

E remises  were  from  time  to  time  inspected  on 
ehalf  of  the  respondents,  and  it  was  then  found 
that  the  regulation  and  order  of  the  respondents 
had  not  been  complied  with. 

The  contentions  of  both  parties  appear  in  tho 
judgment  of  the  magistrate,  which  was  a» 
follows  : 

By  tho  Metropolis  Management  Act  1855,  s.  83,  in 
case  any  drain  or  other  connected  works  thereinbefore 
mentioned  bo  found  on  inspection  not  to  have  been  made 
or  provided  according  to  the  directions  and  regulations 
of  the  veBtry,  erery  person  bo  offending  shall  forfeit  and 
pay  a  sum  not  exceeding  101.  The  vestry  of  Folham 
made  and  gave  certain  regulations  and  directions  pur- 
porting to  have  been  made  and  given  under  sects.  82 
to  85  of  the  Act.  Those  regulations  and  directions 
having  been  notifi.d  to  a  builder,  they  were,  in  a  case 
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against  him  arising  on  sect.  70,  held  sufficient :  (Pratt  v. 
FAham  Vertry,  82  L.  T.  B,p.  720  ;  19  Cox  C.  C.  519). 
They  have  since  been  formally  adopted  by  the  consent 
of  the  borough,  which  has  suoceeded  tbe  vestry  of 
Fulham.  Kegulatioo  ud  directioo  No.  29,  that  ell 
the  brick  ud  other  disused  drain*  shall  be  broken  up 
and  destroyed  and  the  mat  ten  removed  from  the  pre- 
mise*, purport*  to  have  been  made  under  the  sections  of 
tike  Metropolis  Management  Aot  1855,  of  which  the 
said  seat.  83  is  one,  end  the  defendant  sohool  bjard 
arc  summoned  for  making  and  providing  drains  and  con- 
nected works  or  apparatus  not  according  to  tbe  regula- 
tions or  directions  of  the  council.  The  regulations  or 
directions  were  given  to  the  school  board  when  making  a 
new  drain,  and  they  have  been  required  to  break  np  a 
certain  disused  old  drain  near  tbe  new  one.  It  was 
argued  for  the  school  bosrd  that  the  old  drain  is  not  a 
work  connected  therewith,  and  that  the  words  "  made 
and  provided  "  in  teot.  83  are  inapplicable  to  the  breaking 
up  of  tbe  adjacent  old  drain  on  the  premises.  Bat, 
good  reasons  hiding  been  given  for  the  removal  of  the 
old  disused  drains  from  the  vicinity  of  the  new  ones,  I 
think  that  regulation  and  direction  No.  29  may  fairly 
be  referred  to  eeet  83  and  treated  ae  having  been  made 
and  given  under  it,  and  that  they  are  valid.   If  so,  the 

tbe  directions  or  regulations  of  the  borough  council, 
because  the  old  ilrainn  hare  not  been  destroyed  and 
removed,  and  the  defendants  are  liable  to  a  penalty. 

The  case  having  come  on  for  argument,  it  wag 
remitted  by  the  court  to  the  magistrate  for  addi- 
tional facta  to  be  found  by  him,  which  were  as 
follows : — 

On  the  11th  Deo.  1900  the  council  served 
intimation  notices  under  tbe  Public  Health 
(London)  Act  1891  on  the  school  board  that  the 
drains  at  Everiugton-Btreet  School  were  defective, 
and  on  the  29th  April  1901  the  council  served  on 
the  school  board  a  statutory  notice  requiring 
them  to  relay  and  ventilate  the  drains  according 
to  the  regulations  of  the  council,  and  the  notice 
was  acknowledged  by  the  school  board  on  the 
following  day. 

On  the  21st  Jane  1901  the  medical  officer  of 
health  to  tbe  council,  by  letter  of  that  date, 
inquired  when  the  board  proposed  to  do  the 
redrainage  works,  and  the  sohool  board  replied  on 
the  2dth  June  1901,  by  letter  of  that  date  to 
the  medical  officer  of  health,  stating  that  the 
redrainage  of  tbe  school  had  been  intrusted  to 
the  London  Sanitary  Protection  Association. 

On  or  about  the  15th  July  1901  a  representative 
of  the  London  Sanitary  Protection  Association 
had  an  interview  with  the  medical  officer  of  health, 
and  produced  to  him  the  plan  showing  the  pro* 
posed  reconstruction  of  the  drainage,  on  which 
was  marked,  in  reference  to  the  old  or  then 
existing  drains,  tbe  words  "old  drains  to  be 
destroyed."  The  medical  officer  of  health  sug- 
gested certain  alterations  with  regard  to  the  plan 
generally,  which  tbe  representative  undertook  to 
make,  and  to  amend  the  plan  in  accordance  there- 
with. The  medical  officer  of  health  subsequently 
received  information  that  it  was  not  the  intention 
of  the  London  Sanitary  Protection  Association  to 
remove  the  old  drains. 

On  the  24th  July  1901  Messrs.  Fleming  and  Co., 
on  behalf  of  the  London  Sanitary  Protection 
Association,  wrote  inclosing  a  plan  of  the  pro- 
posed new  drainage  works  at  the  premises,  and 
on  tbe  25th  July  1901  the  medical  officer  of 
health  wrote  to  the  secretary  of  the  London 
Sanitary  Protection  Association,  informing  them 


that  with  respect  to  the  old  drains  it  must  be 
clearly  understood  that  all  these  must  be  taken, 
up. 

On  the  29th  July  1901  the  engineer  to  the 
London  Sanitary  Protection  Association  wrote  a. 
letter  to  the  town  clerk  giving  certain  reasons  for 
not  taking  up  the  old  drains,  and,  at  a  meeting, 
held  on  the  1st  Aug.  1901,  of  the  public  health 
committee  of  the  council,  the  last-mentioned 
letter  was  considered,  and  it  was  resolved  as. 
folio  wb  : 

That  the  plans  submitted  be  approved  inbjoct  to  the 
whole  of  the  old  drains  proposed  to  be  abandoned  being 
removed  end  the  portion  proposed  to  be  used  from  the 
boiler-house  being  made  water-tight. 

On  the  2nd  Aug.  1901  the  enginear  to  the 
London  Sanitary  Protection  Association  was 
informed  by  the  town  clerk,  by  letter  of  that  date, 
of  the  terms  of  the  resolution,  and  that  the 
council's  regulations  oonld  not  be  relaxed  and  that 
the  old  drainB  must  be  taken  up  and  destroyed. 

On  the  10th  Aug.  1901  the  secretary  to  the 
London  Sanitary  Protection  Association  wrote  a 
letter  to  tbe  town  clerk,  promising  to  take  such 
steps  as  were  necessary  to  comply  with  the 
council's  regulations  and  their  by-laws. 

After  the  receipt  of  the  last- mentioned  letter, 
instructions  were  given  by  the  medical  officer  of 
health  to  the  council's  workmen  to  make  the 
necesBaty  connections  of  the  new  drains  to  the 
council's  sewer  so  as  to  enable  the  London 
Sanitary  Protection  Association  to  commence  and 
carry  on  the  new  drainage  workB,  and  the  con- 
nection was  accordingly  commenced  on  the 
19th  Aug.  1901  and  completed  on  the  24th  Aug. 
1901. 

By  the  Metropolis  Management  Act  1855- 
(18  &  19  Vict.  c.  120),  s.  76: 

Before  beginning  to  lay  or  dig  oat  the  foundation  of 
any  new  house  or  building  within  any  snob  pariah  or 
district,  or  to  rebuild  any  house  or  building  therein,  and 
alio  before  making  any  drain  for  the  purpose  of  draining 
directly  or  indireotly  into  any  sewer  under  tbe  juris- 
diction of  the  vestry  or  board  of  or  for  any  such  pariah 
or  district,  eeven  days'  notice  in  writing  shall  be  given 
to  the  vestry  or  board  by  the  person  intending  to  build 
or  rebuild  snob  honse  or  building  or  to  make  such 
drain  ;  and  every  each  foundation  shall  be  laid  at  such 
level  as  will  permit  tbe  drainage  of  such  house  or 
building  in  compliance  with  this  Act  and  as  the  vestry 
or  board  shall  order,  and  every  snob  drain  shall  be  mado 
in  snob  direction,  manner,  and  form  and  of  such 
materials  and  workmanship  and  with  such  branches 
thereto  and  other  connected  works  and  apparatus  and 
water  supply  as  hereinbefore  mentioned  and  *»  the 
vestry  or  board  shall  order,  and  the  making  of  every 
such  drain  shall  be  under  the  survey  and  control  of  such 
vestry  or  board  ;  and  the  vestry  or  district  board  shall 
make  their  order  in  relation  to  the  matters  aforesaid 
and  cause  tbo  same  to  be  notified  to  the  person  from 
whom  such  notice  was  received  within  seven  days  after 
the  receipt  of  snob  notice,  and  in  default  of  suoh  notice, 
or  if  such  house,  building,  or  drain,  or  branches  thereto, 
or  other  connected  works  end  apparatus  and  water 
aupply,  be  began,  erected,  made,  or  provided  in  any 
respect  contrary  to  any  order  of  the  vestry  or  board 
made  and  notified  as  aforesaid  or  the  provisions  of  this 
Act,  it  shall  be  lawful  for  the  vestry  or  board  to  cause 
snch  house  or  building  to  be  demolished  or  altered,  and 
to  cense  suoh  drain  or  branch**  thereto  and  other 
connected  works  and  apparatus  and  water  supply  to  be 
relaid,  ameudod,  or  remade,  or, in  the  event  of  omission, 
added  aa  the  case  may  require,  end  to  recover  the 
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expenses  thereof  from  the  owner  thereof  in  the  manner 
hereinafter  provided. 

And  by  sect.  83: 

In  case  any  drain  ...  or  other  connected  works 
or  apparatus  hereinbefore  mentioned  ba  fonnd,  on 
inspection,  not  to  have  been  made  or  provided  according 
to  the  directions  or  regulations  of  the  vestry  or  district 
board  or  contrary  to  the  provisions  of  this  Act,  or  in 
•caao  any  person,  without  the  consent  of  the  vestry  or 
district  board,  construct,  rebuild,  or  unstop  any  sewer, 
drain  .  .  whioh  may  have  been  ordered  by  them 
not  to  be  made,  or  to  be  demolished  or  stopped  op,  or 
in  oase  any  person  discontinue  any  water  supply  or 
destroy  any  connected  works  or  apparatus  aa  aforesaid, 
or  in  oase  any  person,  without  the  consent  of  the  vestry 
or  district  board,  break  into  any  sewer  vested  in  such 
•ve*try  or  board,  every  person  so  offending  shall  forfeit 
and  pay  any  sum  not  exceeding  101. ;  and  in  oase  the 
person  so  making  any  sower,  drain  .  .  .  whioh  may 
have  been  ordered  to  be  demolished  or  stopped  op,  or  dis- 
continuing any  water  supply  or  destroying  any  con- 
nected works  or  apparatus  as  aforesaid,  or  breaking  into 
any  sewer  as  aforesaid  do  not  within  fourteen  days  after 
notice  in  writing  by  the  vestry  or  board  cause  each 
sewer,  drain  ...  to  be  altered  or  reinstated  in 
conformity  with  the  directions  of  the  voatry  or  board, 
or,  as  the  case  may  be,  to  be  demolished  or  stopped  np 
...  or  such  connected  works  or  apparatus  to  be 
restored,  then  and  in  every  such  case  the  vestry  or 
board  may  cause  the  work  to  be  done,  and  tbe  expenses 
thereof  shall  be  paid  by  the  person  who  bai  so  offended. 

George  Elliott  for  the  appellant*. 

Danckwert*,  K.C.  and  Courthope.Munroe  for 
the  respondents. 

Lord  Alverstone,  C.J. — The  restatement  of 
this  case  has  removed  the  only  doabt  that  existed 
in  the  mind  of  any  member  of  the  court  on  the 
last  occasion.  What  haB  been  really  proved 
before  us  now  was  stated  partly  by  Mr.  Conrthope- 
Mnnroe  and  partly  by  Mr.  Danckwerts,  but  it  was 
very  properly  objected  that  it  was  not  raised  in 
the  case.  As  I  understand,  the  position  was  this : 
Them  was  a  drainage  system  of  very  complicated 
character.  There  were  privies  for  both  boys  and 
girls  in  the  middle  of  the  yard.  There  were  a 
number  of  old  drains  underneath  the  yard,  and 
the  school  board  most  properly  determined,  there 
being  a  nuisance  with  these  old  closets,  to 
remodel  it  in  a  way  which  partly  used  for  some 
purposes,  with  some  manholes,  the  old  drainage 
system,  and  all  the  pipes  shown  in  blue  on  the 
plan  we  have  seen  were  drains  tensed  for  the 
rain  and  surface  water.  Of  coarse  it  is  vory 
important  that  even  with  regard  to  those  drains 
they  should  be  in  a  proper  condition.  That  is  all 
that  need  be  said  as  to  that.  As  to  pipes  marked 
red  on  the  plan — the  new  drains — they  were 
laid,  and  then  there  were  many  other  hundred 
of  feet  of  old  drains  that  were  left  in  the  grounds. 
A  portion  of  them  were  taken  up — up  to  8ft. 
from  the  building  and  under  the  building — and 
therefore,  of  course,  the  question  of  what  should 
be  removed  had  to  be  considered,  because  the 
plans  were  submitted  with  the  suggestion  that  a 
portion  of  tbe  old  drains  should  be  taken  up. 
Then  tbe  others  were  ultimately  cleansed  and 
sealed  off.  Of  course  the  fact  that  they  had  to 
be  dealt  with  in  that  way  shows  that  some  judg- 
ment as  to  what  ought  to  be  done  had  to  be 
brought  to  bear  upon  the  subject.  In  that  state 
of  things  the  school  board  have  to  come  under 
sect.  76  and  have  to  ask  permission  to  lay  the 


new  drains  connected  with  the  sewer.  That  being 
bo,  this  section  provides  for  it  being  done  in 
accordance  with  the  directions  that  are  given. 
Now,  T  only  wish  to  speak  for  myself,  because  I 
may  be  going  perhaps  farther  than  iny  brothers 
do.  I  think  regulation  29  is  a  perfectly  reasonable 
and  proper  regulation,  and  one  which,  in  that 
state  of  things,  the  authority  is  entitled  to  con- 
sider. It  says  :  "  All  old  brick  and  other  disused 
drains  shall  be  broken  up  and  destroyed,  and  the 
materials  forming  them  and  all  foul  and  sewage- 
charged  earth  and  other  substances  carefully 
removed  from  tbe  premises,  dry  earth  or  ballast 
or  brick  rubbish  being  brought  in,  if  necessary, 
in  place  of  them."  In  my  opinion,  when  they 
applied  to  the  Fulham  authority,  tbe  respondents, 
under  sect.  76,  it  was  perfectly  competent  for 
them  to  say  :  "  Bat  mind,  if  you  do  this,  you  have 
got  to  obey  regulation  29."  Bat  they  went  a  great 
deal  farther  than  that.  They  actually  presented 
a  plan  with  a  statement  that  the  old  drains  were 
going  to  be  taken  up,  and  although  I  do  not  think 
it  is  quite  right  to  speak  of  it  as  a  contractual 
arrangement,  I  do  not  know  why  that  should 
not  be  one  form  in  which  the  permission  may  be 
given.  It  is  a  condition  of  the  sanctioning  of  the 
plans  that  tbe  old  drains  are  to  bo  takon  up,  and 
when  the  agents  of  the  school  board,  I  daresay 
perfectly  bond  fide,  changed  their  minds  and 
thought  they  could  do  it  equally  well  with- 
out taking  them  up,  they  wrote  a  long  letter 
to  the  respondents  on  behalf  of  the  school 
board,  asking  that  tbey  might  not  be  bound  to 
take  them  up,  because  there  was  no  danger  to 
health,  and  there  bad  been  no  smell  nor  sufficient 
ground  for  taking  them  up.  That  being  considered 
by  tbe  public  health  committee  of  the  council, 
there  is  a  formal  resolution  that  the  plans  sub- 
mitted be  approved  subject  to  the  whole  of  tbe 
old  drains  proposed  to  be  abandoned  being 
removed.  Under  those  circumstances  it  seems  to 
me  that  the  one  point  that  was  made  on  behalf  of 
the  appellants  on  the  last  hearing,  that  this  was 
the  removal  of  something  which  bad  no  connection 
with  the  old  drains  (because,  as  Mr.  Elliott 
pressed  on  us  to-day,  what  was  left  in  the  ground 
was  disused  and  in  no  way  connected  with  or 
physically  joined  to  or  united  with  what  was  put 
in  the  ground),  and  that,  that  being  so,  there  was 
no  jurisdiction  in  the  respondents  to  impose  the 
condition,  has  gone.  I  am  clearly  of  opinion  that 
the  approval  of  the  plans  obtained  under  sect.  76 
might  be  coupled  either  with  the  observance  of  the 
regulation  (which  I  think,  for  anything  which  has 
been  argued  hofore  me,  is  perfectly  reasonable), 
and  with  the  express  condition  that,  if  the  plans 
are  sanctioned,  it  is  subject  to  some  work  being 
done  in  connection  with  these  old  drains  which 
are  being  changed,  and  I  only  wish  to  adopt  the 
argument  of  Mr.  Danckwerts  that  the  conditions 
as  to  the  materials  that  may  be  allowed  to  be 
used,  where  the  manholes  are  to  be,  and  whether 
or  not  there  should  be  any  protection  against 
possible  leakage  in  the  drains  are  all  matters 
which  have  to  be  considered  or  might  have 
to  be  considered  differently  according  as  to 
whether  the  old  drains  are  left  in  the  ground 
or  not.  I  am  of  opinion  that  the  view  taken  by 
the  learned  magistrate  is  quite  right,  and  the 
further  facts  which  have  been  stated  in  conse- 
quence of  questions  put  by  the  court  and  agreed 
to  at  the  time  by  the  two  learned  counsel  have 
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made  the  matter  clear  and  removed  the  only 
doubt  that  ever  existed  in  the  mind  of  any  member 
of  the  court.  I  think  the  appeal  should  be  dis- 
missed. 

Lawrance,  J.— I  agree. 

Kennedy,  J. — I  wish  to  add  some  remarks 
because  I  do  not  feel,  and  I  have  not  felt,  so  clear 
about  this  matter  an  my  brethren.    I  admit  that 
we  have  to  deal  with  this  according  to  the  strict 
letter  of  the  law.   I  certainly  do  not  dissent  from 
their  view,  and  I  am  not  prepared  to  say  I  cannot 
agree  with  it.   It  is  to  be  borne  in  mind  and  it  is 
important,  it  seemB  to  me,  in  these  magisterial 
proceedings  to  see  exactly  what  is  the  charge. 
Now,  the  charge  before  the  magistrate  was,  as  be 
states  it  in  the  case:  "  That  the  appellants  appeared 
before  me  to  answer  a  complaint  made  by  John 
Charles  Jackson,  medical  officer  of  health  for  the 
metropolitan  borough  of  Fulbam,  for  that  they, 
being  the  owners  of  certain  premises  known  as 
the  Everingtonstreet  Board  School,  in  the  said 
borough,  did  when  reconstructing  the  drainage 
thereat  make  and  provide  the  drains  and  connected 
apparatus  at  the  said  premises  not  according  to 
the  directions  of  the  council  of  the  metropolitan 
borough  of  Fulham,"  and  so  on.    It  appears, 
as  I  understand  the  restatement  of  the  case, 
that  what  was  relied  upon  was  this  regulation 
No.  29.   Now,  if  it  had  rested  there,  I  should  not 
have  been  content  to  leave  the  matter  where  it  was 
left  by  Mr.  Danokwerts  in  his  argument,  but  what 
in  substancs  I  think  is  covered  by  the  complaint 
is  that  there  was  a  breach  of  sect.  83.   I  tbink, 
on  the  whole,  that  it  does  over,  not  merely 
regulation  No.  29,  but  it  appears  to  cover  also 
the  directions  which  it  is  iu  the  power  of  the 
authority  to  give  under  sect.  76.   It  seems  to  me, 
according  to  regulation  No.  29,  that  iu  every  case 
all  that  which  has  to  be  done  would  have,  at  any 
rate,  required  consideration  as  to  its  applicability 
or  its  propriety  to  a  case  of  this  kind  in  which 
they  were  seeking  really  to  put  in  a  new  system 
of  drainage  in  substitution  of  the  old.  Under 
sect.  76,  it  seems  to  me  that  tbey  have  power  in 
each  separate  case  to  give  directions  where  drains 
have  to  be  made  before  making  any  drains.  The 
words  are  :  "  For  the  purpose  of  draining  directly 
or  indirectly  into  any  sewer  under  the  jurisdiction 
of  the  vestry  or  board."  That  means  the  autho- 
rity has  the  power  to  say  how  that  shall  be 
done,  and,  although  I  can  aee  considerable  danger 
in  making  terms  which  may  cause  very  great 
expense,  against  the  imposition  of  which  it  is 
difficult  to  struggle,  and  in  regard  to  which  they 
may  not  be  matters  directly  connected  with 
drains,  I  think  in  this  case  what  was  ordered  to 
be  done  in  the  removal  of  the  old  drains  alto- 
gether and  everything  connected  with  them  may 
be  fairly  brought  within  those  words  of  sect  76 
which  give  the  power  to  insist  upon  those  terms 
and  conditions.   Therefore  I  do  not  dissent  from 
the  judgment,  but  I  do  so  expressly  on  that 
ground.   But  to  say,  quite  apart  from  a  direction 
in  a  particular  case,  that  in  all  cases  where  new 
drainage  works  are  to  be  put  into   a  place 
"all  old  brick  and  other  disused  drains  shall 
be  broken  up  and  destroyed  and  the  materials 
removed,  together  with  all  foul  and  sewage- 
charged  earth,  dry  earth   or  ballast  or  bnok 
rubbish  being  brought  in,  if  necessary,  in  place 
of  it,"  is  rather  severe,  if  it  is  intended  to  be 
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applied  in  all  circumstances  and  without  modifi- 
cation as  an  absolute  regulation  of  the  autho- 
rities. I  think  in  this  particular  case  it  is  dear 
that,  whether  you  call  it  contractual  or  other- 
wise, it  would  be  contractual  as  regards  the 
engineering  body  who  were  employed  by  this- 
school  board,  it  becomes  effectual  as  a  direction 
under  sect.  76  as  regards  the  body  employing 
them,  which  is  here  the  school  board.  Under  the 
special  terms  that  were  made  in  this  case,  I  am 
not  prepared  to  dissent  from  the  view  which  I 
think  my  Lord  and  my  brother  Lawranoe,  J.  hold 
is  the  true  one— namely,  that  tbe  direction  under 
sect.  76  covers  what  was  ordered  to  be  done  in 
this  case,  and  which  the  school  board  has  not 
complied  with.  Appeal  dismissed. 

Solicitors:  C.  E.  Mortimer;  R.  Jtf.  Prescott. 


Thursday,  Dee.  17, 1903. 
(Before  Lord  Alvrbhtone,  C.J.,  Lawranck 

and  Kennedy,  JJ.) 
Clayton  and  another  (apps.)  v.  Peirsb 
(resp.).  (a) 

Fishery  —  By-law  —  "  Description  of  net*  "  — 
Salmon  Fithery  Act  1873  (36  &  37  Viet.  c.  71), 
s.  39  (3). 

Under  $eet.  39  of  the  Salmon  Fishery  Act  1873 
"a  board  of  conservators  may  make  by-law* 
.  .  .  for  all  or  any  of  the  following  purposes 
...  (3)  to  determine  the  length,  size,  and 
description  of  nets.  ..." 

A  by-law  made  under  this  section  forbade  the 
use  of  certain  particular  kinds  of  nets  by 
name  in  parts  of  the  fishery  district,  and  then 
gave  a  definition  and  description  of  these  nets. 

Held,  that  the  by-law  was  not  ultra  vires.  The 
word  **  description  "  in  seel.  39  (3)  is  not  confined 
to  the  characteristics  of  any  particular  kind  of 
net. 

Cask  stated  on  an  information  preferred  by  the 
respondent  against  the  appellants  under  a  by-law 
made  by  the  Board  of  Conservators  for  tbe  Wye 
Fishery  District  pursuant  to  the  Salmon  and 
Freshwater  Fisheries  Acts  1861  to  1892  on  the 
27th  Feb.  1901,  and  confirmed  by  the  Board  of 
Trade  on  the  27th  Feb.  1902,  for  that  they  (the 
appellants)  in  the  river  Wye,  above  a  line  drawn 
across  that  river  along  the  lower  Bide  of  fiigsweir 
Bridge  (that  river  then  being  within  a  fishery 
district  formed  under  the  above- mentioned  Acta) 
unlawfully  used  a  net  other  than  a  beating  net — 
namely,  a  draft  or  seine  net — for  taking  salmon 
in  that  part  of  tbe  river,  contrary  to  tbe  by-law 
duly  made  in  that  behalf. 

Upon  the  hearing  of  the  information  it  was 
proved : 

That  the  by-laws  in  force  on  the  13th  May  1903 
in  the  Wye  Fishery  District  included  the  by-law 
under  which  the  information  was  laid. 

That  the  appellants  John  Clayton  and  Sidney 
Thomas  on  the  13th  May  1903  at  Goodrich  unlaw- 
fully used  a  net  other  than  a  beating  net — namely, 
a  draft  or  seine  net — for  taking  salmon  in  that 
part  of  the  river  wherein  the  use  of  such  net  was 
prohibited  by  the  by-law. 

On  the  part  of  the  appellants,  the  use  of  tbe 
draft  or  seine  net  was  admitted,  but  it  was 

o7TR«IH>rted.  by  W.  OB  B.  Uiwuar,  Esq.,  BirrUUr-H  L»w. 
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■contended  that  they  were  the  servants  of 
Charles  Haines,  the  leasee  of  the  Hunts  ham 
Ferry  and  Salmon  Fishery,  within  which  the 
appellants  used  the  net,  end  that  Charles 
Haines  held  a  lioenoe  granted  by  the  Wye 
Board  of  Conservator!  to  use  a  draft  net,  for 
-which  lioenoe  be  bad  paid  51. ;  that  the  only  net 
-which  the  new  by-laws  allowed  in  that  fishery  was 
a  beating  net,  whinh  was  practically  impossible, 
useless,  and  unremunerative,  and  that  in  only 
allowing  a  beating  net  the  conservators  were 
allowing  a  net  which  would  be  of  no  use  at  aDy 
time  in  a  considerable  part  of  the  middle  fisheries 
of  the  river,  including  the  Hnntsham  Fishery,  and 
in  wet  seasons  in  no  part  of  the  middle  fisheries  ; 
that  the  by-law  was  in  restraint  of  trade;  that 
the  by-law  was  unfair,  because  it  injured  the  middle 
waters  of  the  river  Wye,  including  the  HunUham 
Fishery,  for  the  advantage  of  the  owners  of  the 
upper  waters  and  of  the  tidal  waters  of  the  Wye 
thereby  unduly  favouring  certain  part*  of  the 
river  at  the  expense  of  another  part;  that  the 
by-law  waa  unnecessary,  because  it  bad  not  been 
proved  that  there  had  been  any  decrease  of 
salmon  in  the  river;  that  the  by-law  was  un- 
reasonable, because  to  allow  a  beating  net.  which 
was  practically  of  no  utility  and  to  prohibit  the 
use  of  a  draft  Det,  the  accustomed  form  of  net 
theretofore  used  in  the  Huntaham  Fisheries, 
amounted  to  a  total  prohibition  of  net  fishing  in 
a  large  proportion  of  the  middle  fisheries  of  the 
river,  including  the  Hnntsham  Salmon  Fisheries ; 
that  the  by-law  was  invalid  and  contrary  to  law 
as  being  ultra  vires,  having  regard  to  the  true 
conduction  of  the  Salmon  Fishery  Acts  1861  to 
1873  and  particularly  to  sect  30  of  the  Act  of 
1873,  tub-ae.  3,  8, 11,  and  12,  and  sect.  40  of  the 
Act  of  1873. 

On  the  part  of  the  respondents  it  was  contended 
that  the  by-law  was  good  and  waa  not  ultra  rireg, 
and  that  the  beating  net  could  be  used  with  profit 
in  the  waters  above  Bigaweir  Bridge,  including 
the  Huntsham  Fishery;  that  the  Hnntsham 
Fishery  extended  only  for  a  short  distance  in  the 
river  above  Bigsweir  Bridge ;  that  the  use  therein 
of  a  draft  net  injured  all  the  fisheries  above  the 
Huntsham  Fishery  ;  that  by  the  by-law  the 
Huntaham  Fishery  was  improved  for  rod  and 
line  fishing;  that  Charles  Haines  had  renewed 
bis  lease  of  the  Huntsham  Fishery  after  the 
making  of  the  by-law  and  with  full  knowledge  of 
it;  that,  having  been  specially  warned  that  the 
licence  to  use  a  draft  net  would  be  of  no  use  to 
him,  he  insisted  on  taking  out  the  licence,  and 
that  there  was  no  power  under  the  Acts  to  refuse 
him  the  licence  if  he  demanded  it:  (see  sect  34 
of  the  Act  of  1865,  sub-sect.  5). 

Upon  the  above  contentions  and  on  the  evidence 
produced  before  the  justices  by  the  parties,  they 
found  the  following  facts  :  (a)  That  the  bye-law 
-under  which  the  appellants  were  convicted  was  a 
good  and  valid  by-law,  and  not  ultra  vxre$ ; 
(b)  that  the  by-law  was  reasonable,  having  been 
approved  after  a  public  inquiry  at  which  all  the 
fishing  interest**  in  the  river  were  or  might  have 
been  represented ;  (c)  that  the  draft  net  was  used 
contrary  to  the  by-law;  (d)  that  the  appellants 
were  using  the  net  as  servants  to  Charles 
Haines;  (e)  that  they  and  Charles  Haines  were 
not  protected  by  the  licence,  as  he  took  it  out 
after  warning  that  it  was  illegal  to  use  it  in  the 
Huntsham  Fishery,  and  the  licence  was  limited  to 


waters  in  which  and  at  the  times  at  which  he  is 
otherwise  entitled  so  to  fish;  (/)  that  the  Wye 
Fishery  Board  had  no  dispensing  power  and 
could  not  issue  a  valid  licence  to  fish  contrary  to 
their  own  by-laws:  (Yalbicom  v.  King,  80  L.  T. 
Rep.  159 :  (1899)  1  Q.  B.  444). 

They  therefore  convicted  the  appellants. 

The  question  upon  which  the  opinion  of  the 
court  was  desired  was  whether  the  justices,  upon 
the  above  statement  of  facts,  came  to  a  correct 
determination  and  decision  in  point  of  law  in 
holding  that  the  by-law  in  question  was  a  valid 
by-law,  and  that  they  rightly  convicted. 

By  the  Salmon  Fishery  Act  1873  (36  &  37 
Vict.  c.  71),  s.  39 : 

3abjsot  to  the  provisions  hereinafter  contained  for  the 
confirmation  and  publication  of  ths  by-laws,  a  board 
of  conservators  may  make  by-law*  for  the  better  execu- 
tion of  the  Salmon  Fishery  Acts  1861  to  1873,  sad  for 
ths  batter  protaotion,  preservation,  and  improvement 
of  the  salmon  fisheries  withia  their  district,  and  alter  the 
same  from  time  to  lime  for  all  or  any  of  the  following 
purposes — that  is  to  say :  .  .  .  (S)  To  determine  the 
length,  lize,  and  description  of  nets  and  the  manner  of 
using  the  same  (not  being  fixed  engines)  for  taking  aalmoti, 
provided  that  no  by-law  mtde  ondsr  the  authority  of 
this  section  shall  limit  the  length  of  a  bang  net  or  limit 
the  length  of  a  draft  net  so  as  to  bs  leas  than  200 
jards  ...  (8)  To  prohibit  ths  oss  of  nets  within 
a  oertain  district  of  ths  month  of  any  river,  and  of  the 
point  of  conflaeaoe  of  rivers  in  any  part  of  ths  distriot 
(not  being  a  fishery)  and  to  erect  and  fix  posts,  bnoys, 
and  landmarks  to  indioate  such  distances  r<»  pec  lively. 

And  by  sect.  40 : 

A  board  of  conservators  may  make  any  by-law  to 
supply  to  ths  whole  or  to  any  part  or  parts  of  their 
diatriot,  and  to  tba  whole  or  any  part  or  parts  of  the 
year,  and  may  from  time  to  time  by  any  new  by-law 
revoke,  vary,  or  altar,  either  in  whole,  in  part,  or  as  to 
its  application  to  the  while  or  to  any  part  or  parte  of 
tba  distriot  any  by-law  previously  made,  and  may  from 
time  to  time  vary  any  by-law  mads  in  respect  of  the 
whole  or  any  part  or  parts  of  the  distriot,  and  may 
from  time  to  time  except  or  exclude  from  ths  operation 
of  all  or  any  of  ths  by-laws  any  part  or  parts  of 
the  distriot  to  the  whole  or  other  parts  of  ths  distriot. 

By  law  2  of  the  Board  of  Conservators  of  the 
Wye  Fishery  District  provided : 

Ths  length,  size,  and  description  of  nsta  and  the 
manner  of  using  the  same  (not  being  fixed  engines) 
whioh  may  be  lawfully  used  for  taking  salmon  In  the 
Wye  Fishery  Diatriot  ahall  be  as  follows:  (a)  In  thst 
part  of  the  said  diatriot  whioh  inoludee  so  muoh  of  the 
river  Wye  as  lies  below  a  line  drawn  across  the  said 
river  Wya  along  the  lower  aide  of  the  Bigsweir 
Bridge,  together  with  all  tributaries  of  tba  said  river 
flowing  into  it  below  auoh  line,  the  description  of  auoh 
nets  shall  be  draft  or  seine  nets,  beating  nete  and  lavs 
nets,  as  hereinafter  determined.  Draft  or  seine  sets 
shall  bo  unarmoured  neta  oon listing  of  a  single  sheet  or 
wall  of  netting  not  more  than  200  yards  in  length, 
measured  along  the  head-rope  when  wet,  and  not  more 
than  8  yards  in  depth,  and  ahall  by  used  by  holding  one 
end  of  the  net  on  the  shore  or  bank,  and  by  shooting  the 
net  from  a  boat  whioh  shall  start  from  snob  shore  or 
bank,  and  return  without  delay  to  each  shore  or  bank 
from  whioh  it  started,  and  then  draw  in  the  net  on  to  such 
shore  or  bank.  Esob  draft  or  ssioe  not  shall  be  f ally  drawn 
in  and  landed  at  least  twenty  m urates  before  another  net 
is  shot  or  begun  to  be  shot  within  100  yards  from  any 
point  along  the  line  of  shot  of  the  first  net.  Beating  nsta 
thall  bo  nets  rnado  with  a  linnet  or  inner  net  armed  on 
one  or  both  sides  with  walling-oat  holes  or  armour,  and 
i  hall  not  exoeed  40  yards  in  length,  measured  along 
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the  bead- rope  when  wet,  ani  8  yards  in  depth,  and 
thall  be  need  by  extending  the  unt  frjm  a  point 
at  or  near  one  back  of  the  river  ta  another  point 
at  or  near  the  ume  bank,  and  by  driving  therein 
the  fiih  whieh  may  bare  been  thereby  incited . 
No  portion  of  any  enoh  net  ■hall  be  in  the  water  for 
more  than  thirty  minutes  at  one  time.  Lare  nets  shall 
be  net*  impended  eo  a*  to  form  a  bag  or  pane  from  a 
wooden  frame  consisting  of  a  pole  or  haadetaff  or 
handle  with  two  movable  arms,  each  not  more  than 
:-ft.  Cin.  in  length,  and  having  a  spaoe  of  not  more  than 

extended ;  each  enoh  net  ihall  be  need  by  one  person 
only,  who  shall  place  or  hold  the  same  in  the  water  and 
lift  or  aooop  tho  fi*h  that  may  bi  inoloso i  therein.  Nj 
such  net  shall  be  n»ed  by  any  person  within  a  distance 
of  lets  that  six  yards  from  any  other  person  u*iag 
another  net.  (b)  Io  all  other  parts  of  the  said  dUtnct 
except  as  aforesaid  and  until  the  16th  day  of  Angast 
1906  inclusive  the  description  of  snob  net*  shall  be 
beating  nets,  as  aboTe  described,  to  be  need  in  manner 
above  mentioned.  Any  person  using  any  net  (not  being 
a  fixed  engine)  of  any  other  length,  sizs,  or  description 
than  as  abort*  determined,  or  a  sing  any  net  (not  being  a 
fixed  engine)  in  any  other  manner  than  as  above  deter- 
mined and  described  respectively  shall  be  liable  for  each 
offence  to  a  penalty  not  exoeeding  5i. 

By  the  by-law*  the  licence  for  a  draft  or  seine 
net  was  5/.  and  for  a  beating  net  20/. 

Robton,  K.C  (/.  Lloyd  with  him)  for  the  appel- 
lants—This by-law  is  made  under  the  powers  con- 
ferred on  the  board  of  conservators  by  sect.  3!'  (3)  of 
the  Salmon  Fishery  Act  1873,  which  allows  a  by- 
law to  be  made  to  determine  the  length,  size,  and 
description  of  nets.  This  by-law  purports  to 
prohibit  the  use  of  a  particular  kind  of  net  and 
is  ultra  vires,  for  the  word  "  description  "  means 
the  characteristics  of  the  net.  A  by-law  therefore 
made  under  this  power  may  only  authorise  a  net 
with  a  particular  mesh,  but  it  cannot  prohibit  a 
particular  net.  If  sob-sect.  3  of  sect.  39  bore  the 
interpretation  the  respondent  contends  there 
would  be  no  necessity  for  sub-sect.  8.  The  by-law 
>8  also  oppressive,  sb  it  compels  a  fisherman  to  pay 
20l.  for  a  licence  instead  of  5/.  If  the  by-law  is 
good  it  practically  prevents  net  fishing  where  it 
applies. 

IT.  D.  Benton  for  the  respondent. — The  word 
"  description  "  means  "  kind,"  and  the  by-law  is 
good.  The  board  of  conservators  can  forbid  any 
particular  kind  of  net  to  be  used  in  a  particular 
part  of  the  fishery.  The  net*  in  the  by-law  are 
both  named  and  described. 

Robton,  K  C.  in  reply. 

Lord  Alvbbstonb,  C.J.— We  are  asked  to 
say  that  this  by-law,  made  under  sect.  39  of  the 
Salmon  Fishery  Act  1873  is  ultra  vires  and 
unreasonable;  but,  as  was  point ei  out  in  Kru$e 
v.  Johnson  (78  L.  T.  Rep.  647 ;  (1898)  2  Q.  B.  91) 
a  strong  case  must  be  made  out  to  support  that 
contention.  Under  that  section  the  conservators 
have  power  to  make  by-laws  for  determining  the 
length,  size,  and  description  of  nets,  and  by 
sect.  40  they  can  apply  these  by-laws  to  any  part 
of  their  district.  In  this  case  they  have  said  that 
l^elow  a  certain  point  certain  nets  may  be  used, 
but  above  that  point  only  beating  nets  can  be 
u«»ed.  Whether  they  have  the  right  to  make  such 
a  by-law  depends  upon  whether  they  can  say  that 
a  particular  kind  of  net  may  not  be  used  as 
regards  the  whole  river.  It  is  said  that  sub- 
sect.  3,  of  Beet.  3t»,  which  enacts  that  the  board 
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may  make  by-laws  "  to  determine  the  length 
size,  and  description  of  nets  and  the  m inner  of 
using  the  tame,  does  not  give  any  such  power, 
and  that  the  conservators,  by  their  by-law,  cannot 
prohibit  the  use  of  a  particular  kind  of  net,  but 
only  the  length,  size,  or  make  of  suoh  net.  I  do 
not  think  that  tho  word  "description"  means 
description  of  a  particular  kind  of  net,  but  I 
think  the  conservators  can  prohibit  the  use  of  any 
kind  of  net  altogether.  In  my  opinion  "  descrip- 
tion "  means  kind,  as  comparing  one  kind  with 
another.  This  is  borne  out  by  the  proviso  to  sub- 
sect.  3,  which  regulates  the  limitations  of  hang 
nets  and  draught  nets,  and  that  suggests  that 
hang  net  and  draught  net  miy  be  descriptions 
of  nets  within  the  section.  I  think  that  if  we 
were  to  hold  that  the  conservators  could  not  pro- 
hibit the  use  of  a  particular  kind  of  net  altogether, 
that  would  be  cutting  down  their  powers  unduly- 
It  is  further  said  that  sub-sect.  3  cannot  give  them 
this  power,  because,  by  sub-sect.  8,  the  conserva- 
tors may  prohibit  the  U6e  of  nets  altogether 
in  certain  places.  However,  sub-sect  3  of  sect.  39 
and  sect.  40  give  power  to  the  conservators  to 
deal  with  nets  all  over  the  river,  and  I  think  sub- 
sect.  3  of  sect.  39  ought  to  be  construed  as  giving 
them  power  to  make  this  by-law.  It  is  further 
said  that  if  this  by-law  is  upheld  that  will  practi- 
cally prohibit  fishing,  because  th»?  licence  for  a 
beating  net  is  four  times  as  much  as  foi  a  draft  net. 
A  by-law,  however,  cannot  be  ultra  viret  because 
it  allows  a  net  to  be  used,  the  duty  on  which  ia 
four  times  as  much  as  a  net  which  is  forbidden. 
Laweancb,  J.  agreed. 

Kennedy,  J.— In  order  to  be  a  good  by-law  it 
must  be  shown  that  it  was  made  under  the  powers 
given  by  sect.  39  of  the  Salmon  Fishery  Act  1873. 
It  is  said  that  the  word  description  in  sub-sect.  3  of 
sect.  39  does  not  allow  the  conservators  to  prohibit 
the  use  of  a  particular  kind  of  net  altogether,  but 
only  allows  them  to  make  a  by-law  with  regard  to- 
the  characteristic*  of  the  various  net*.  There  is 
no  reason,  however,  why  description  should  not 
mean  the  generic  description  aa  well  as  the  par- 
ticular characteristic*  of  nets.  I  think  that  the 
by-law  can  say  that  a  particular  description  of  net 
may  not  be  used,  and  it  may  further  describe  what 
a  particular  net  Bhall  be.  There  is  no  reason 
why  the  word  "  description  "  should  be  limited  to 
the  description  of  the  characteristics  of  the  net. 
A  by-law  under  sub-sect.  3  of  sect.  39  could,  by 
setting  out  the  characteristics  of  a  net  which  i* 
forbidden,  prohibit  the  use  of  that  net  altogether, 
and  so  the  by-law  could  forbid  the  use  of  a  net 
described  by  enumerating  it*  characteristics,  but 
not  if  it  were  merely  called  by  it*  name.  If  the 
argument*  of  the  appellant*  were  sound,  the  by- 
law would  be  good  if  the  net  were  described 
without  naming  it,  but  ultra  viret  if  it  named  it 
without  describing  it.  There  is  no  conflict 
between  sub- sects.  3  and  8  of  sect.  39,  and  they 
are  not  inconsistent,  and  I  do  not  see  how  the 
powers  given  under  sub- sect.  8  can  make  a  by-law 
under  sub-sect.  3  ultra  viret.  Appgal  dUmU„d 

Solicitors  :  Meredith,  Roberts,  and  MiUt,  for 
E.  L.  Wallit,  Hereford ;  Norrit  and  Norris,  for 
R.  J.  Owen,  Builtb. 
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Tuesday,  Jan.  12. 

(Before  Lord  Alvrrstone,  C.J.  and 
Kennedy,  J.) 

Dixon  v.  Bradford  and  District  Rail- 
way Servants'  Coal  Supply  Society 
Limited,  (a) 

Landlord  and  tenant — Tenancy—"  Three  month*' 
notice  .  .  .  to  terminate  agreement"  — 
Tenancy  from  year  to  year. 

Premises  were  let  to  the  defendants  "  at  an  inclu- 
sive rental  of  25Z.  per  annum  from  the  1st  Oct. 
1894.  The  company  to  pay  rates  and  taxes 
in  addition.  Three  months'  notice  on  either  side 
to  terminate  this  agreement." 

Held,  that  the  tenancy  was  a  yearly  one  terminable 
by  three  months'  notice  at  the  end  of  a  year  of 
the  tenancy. 

Appeal  from  Bjb  Hcnonr  Jadge  Bompas  sitting 
at  the  Bradford  Coanty  Court. 

The  action  was  brought  to  recover  one  quarter's 
Tent  from  the  1st  Jan.  1903  to  the  31st  March 

1903. 

The  tenancy  agreement  was  as  follows : 
Agreement  for  letting  honie  and  ah  op. — The  Bradford 
and  District  Railway  Servant*'  Coal  Supply  Sooisty 
Limited  to  have  the  tenancy  of  the  house  and  ahop 
-2  V  and  24a,  Wakefletd-road  and  Regent  equaro  at  an 
inclusive  rentel  of  251.  per  annum  from  the  let  Oct.  1894. 
The  company  to  pay  rates  and  tints  in  addition.  Three 
month*'  notice  on  either  aide  to  terminate  thia  agreement. 
—Sept.  14,  1894. 

Notice  purpoiting  to  determine  this  agreement 
was  given  by  letter  dated  the  '24th  Sept.  1902  as 
follows  : 

I  beg  to  give  yon  three  month*'  notice  that  we  shall 
ceaee  the  tenancy  of  the  premises  No.  24,  Wakefield- 
road. 

The  County  Court  judge  found  for  the  defen- 
dants. 

The  plaintiff  appealed. 

Naldrett  for  the  plaintiff,  the  appellant— The 
notice  to  quit  was  bad  whether  this  was  a  yearly 
or  a  quarterly  tenancy.  If  it  was  the  latter,  then, 
as  the  tenancy  commenced  on  the  1st  Oct.,  the 
three  months'  notice  must  expire  then  or  at  some 
(period  of  three  months  from  that  date,  and  not  on 
the  usual  quarter  days.  It  was  decided  in  Kemp 
t.  Derrett  (3  Camp.  510;  14  R.  R.  828)  that  where 
premises  are  taken  under  an  agreement  by  which 
the  "tenant  is  always  to  be  subject  to  quit  at 
three  months'  notice,"  this  constitutes  a  quarterly 
tenancy  which  may  be  determined  by  a  three 
months'  notice  to  quit,  expiring  at  the  same  time 
-of  the  year  it. commenced,  or  any  corresponding 
quarter  day.  Further,  although  the  tenant  under 
such  an  agreement  enters  in  the  middle  of  one  of 
the  usual  quarters,  if  there  appears  to  be  no  agree- 
ment to  the  contrary,  be  will  be  presumed  to  hold 
from  the  day  he  enters,  and  the  notice  can  only 
be  determined  by  a  notice  expiring  that  day  of 
the  year,  or  some  other  quarter  day  calculated 
therefrom.  That  case  shows  that  this  notice  is 
bad  even  if  this  is  a  quarterly  tenancy,  but  I 
submit  that  on  the  true  construction  of  the  agree- 
ment this  is  a  tenancy  from  year  to  year,  but 
instead  of,  ub  is  uBuai.  being  terminable  by  a  six 
months'  notice,  all  that  is  required  is  a  three 
months'  notice  which  must  expire  on  the  day  of 
the  year  when  the  tenancy  commenced.  Where 

(at  Reported  by  W.  t>m  15.  Hehbkmt.  Kaq..,  BarrUler-at- Uw. ' 


the  rent  is  expressed  to  be  reserved  at  so  much 
a  year,  tbe  presumption  is  that  the  tenancy  is 
a  yearly  one,  although  that  presumption  may  be 
rebutted  by  other  parts  of  the  instrument.  But 
here  tbe  provision  as  to  rates  and  taxes  supports 
that  presumption.   He  referred  to 

Wilkinson  v.  Hall,  3  Bing.  N.  C.  508 ;  43  E.  R. 
728; 

Doe  d.  King  v.  Graft  on,  18  Q.  B.  496 ; 
Foa  on  Landlord  and  Tenant,  p.  3,  3rd  edit. 

As  to  the  date  when  the  notice  ought  to  expire, 
Doe  d.  8pieer  v.  Lea  (11  East,  312)  and  Sukbotham 
v.  Holland  (72  L.  T.  Rep.  62 ;  (1895)  1  Q.  B.  378) 
are  in  point.  In  Doe  d.  Pitcher  v.  Donovan  (1  Taunt  . 
555 ;  2  Camp.  78)  it  was  held  that  on  the  letting 
of  a  hoiiBe  from  year  to  year  "  to  quit  at  quarter's 
notice,"  thequarter  must  expire  with  a  year  of  the 
tenancy.  There  the  premises  were  let  from 
Michaelmas  1802  at  501.  a  year.  In  Soames  v. 
Nicholson  (85  L.  T.  Rep.  614;  (1902)  1  K.  B.  157) 
the  words  were,  "  subject  to  three  months'  notice 
on  either  side  at  any  time  to  terminate,"  while  in 
Kemp  v.  Derrett  (.sup.)  they  were,  "always  to  be 
subject."  These  cases  are  very  different  from  the 
present,  and  I  submit  that  the  learned  County 
Court  judge  was  wrong. 

Geoffrey  EUis  for  the  defendants,  the  respon- 
dents.— The  tenancy  here  being  subject  to  "  three 
months'  notice  on  either  side  to  terminate  this 
agreement,"  the  notice  can  be  given  at  any  time. 
In  Doe  d.  King  v.  Grafton  (18  Q.  B.  496)  tbe 
premises  were  let  at  a  yearly  rent  payable  quar- 
terly, "  until  one  of  the  said  parties  should  give 
the  other  six  calendar  months'  notice  to  quit," 
and  it  was  held  that  notice  might  be  given  to 
quit  at  the  expiration  of  any  six  months.  He 
also  referred  to 

Doe  d.  Williams  and  Ayrane  v.  Smiih,  5  Adol.  & 
El.  35C ;  44  R.  R.  442  ; 
Chambre,  J.  in  Doe  d.  Pitcher  v.  Donovan  (sup.) 
points  out  that  it  is  only  if  the  tenancy  is  from 
year  to  year  that  the  quarter's  notice  must  end 
with  tbe  year,  but  if  the  demise  was  for  one  year 
only  and  then  to  continue  tenant  afterwards  and 
quit  at  a  qun  rter's  notice,  then  it  would  be  a  quarter 
ending  at  any  time.  Here  the  tenancy  was  a 
quarterly  one,  terminable  at  a  quarter's  notice,  and 
the  notice  to  quit  was  good. 

Lord  Alvbrstonr,  C.J. — Cases  which  turn  on 
the  effect  of  notices  to  quit  are  in  one  sense 
unsatisfactory,  for  the  court  has  often  to  apply 
rules  of  law  to  the  construction  of  documents 
drawn  up  in  colloquial  language.  There  are, 
however,  certain  rules  of  law  which  show  that  we 
cannot  accept  the  view  taken  by  the  learned 
County  Court  judge.  Tbe  tenancy  was  in  terms 
a  yearly  one,  and  the  authorities  are  sufficient  to 
establish  that  it  would  be  a  yearly  tenancy  ter- 
minable on  the  1st  Oct.  by  six  months'  notice, 
apart  from  the  clause  which  says  :  "Three  months' 
notice  on  either  6ide  to  terminate  this  agreement." 
Further,  the  clause  as  to  the  payment  of  rates  and 
taxes  rather  points  to  a  yearly  tenancy,  for  they 
are  paid  yearly  or  half  yearly.  I  think  that 
the  reasoning  and  language  in  Doe  d.  Pitciier  v. 
Donovan  (1  Taunt.  555 ;  2  Camp.  78)  apply  here, 
and  in  that  case  it  was  in  effect  decided  that  a 
clause  like  this  only  cut  down  the  period  of  notice 
from  sis  to  three  months,  but  that  no  incidents 
of  the  tenancy  were  otherwise  affected,  and  that 
the  tenancy  remained  a  yearly  one  and  that  the 
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term  ended  at  the  end  of  a  year.  Looking  at 
Doe  d.  King  ▼.  Grafton  (18  Q.  B.  486),  the  point 
upon  which  that  case  was  decided  was  not  that  the 
tenancy  was  not  a  yearly  one,  bat  that  the  words 
"  until  one  of  the  said  parties  shall  giTe  nnto  the 
other  six  calendar  months'  notice  in  writing  to 
quit"  were  sufficient  to  rebut  the  presumption  of 
a  yearly  tenancy  which  would  have  arisen  from 
**  at  the  yearly  rent  of  42/.  payable  quarterly." 
Here  there  is  nothing  to  rebut  the  presumption  of 
a  yearly  tenancy,  and  we  must  therefore  hold  that 
the  notice  given  was  not  a  good  notice.  1  hold 
that  the  tenancy  is  not  properly  determinable 
until  the  end  of  a  year  of  the  tenancy,  and  then 
by  a  three  months'  notice. 

Kennedy,  J.— On  the  whole,  I  am  of  the  same 

°Pinion*  Appeal  allowed. 

Solicitors :  Jaques  and  Co.,  for  S.  Wright, 
Morgan,  and  Co.,  Bradford  ;  Farmer,  Ramon,  and 
Co.,  for  Banks,  Newell,  Bawstorne,  and  Hammond, 
Bradford. 

*- — 

Dec.  21, 1903,  and  Feb.  1, 1904. 

(Before  Lord  Alyerstonb,  C.J.,  Lawrance  and 
Kennedy,  JJ.) 

Surrey  Commercial  Dock  Company  (apps.) 
r.  Mayor,  &c,  of  Bbrmondsby  (reaps.),  («) 

Local  government  —  Private  Act  —  Inconsistency 
with  public  Act~-Metropolts  Management  Act 
1855  (18  &  19  Vict.  c.  120),  s.  Hi— Surrey  Com- 
mereial  Dock  Act  1894. 

By  a  private  Act  of  1894  the  appellants  were 
specially  authorised  to  do  certain  works  and  to 
make  and  maintain  in  connection  with  the 
works  so  authorised  (infer  alia)  all  necessary 
and  i  proper  buildings  and  other  works  on  any 
lands  within  the  limits  of  deviation. 

The  erection  of  a  certain  building  on  lands  within 
the  limits  of  deviation  was  rendered  necessary 
by  works  so  authorised. 

Held,  that  the  interference  and  control  involved 
in  sect.  76  of  the  Metropolis  Management  Act 
1855  was  inconsistent  with  the  poteen  conferred 
by  the  private  Ad,  and  so  the  appellants  were 
not  bound  to  serve  on  the  respondents  a  notice 
under  that  section  in  respect  of  such  building. 

Case  stated  on  a  complaint  charging  the  appel- 
lants with  unlawfully  and  without  having  Riven 
seven  days'  notice  in  writing  to  the  respondents, 
beginning  to  lay  or  dig  out  the  foundation  of  a 
new  building,  contrary  to  sect.  76  of  the  Metro- 
polis Management  Act  1859. 

The  appellants  are  a  company  constituted  and 
incorporated  under  the  Surrey  Commercial  Dock 
Act  1864  for  the  purpose  of  carrying  on  the 
undertaking  defined  in  sect.  15  of  such  Act,  and 
for  executing  the  works  authorised  by  such  Act, 
and  for  maintaining  such  undertaking  and  works. 

The  docks,  basins,  lands,  buildings,  and  other 
premises,  conveniences,  and  works  defined  in 
sect.  15,  and  authorised  by  sect.  53  of  the  Surrey 
Commercial  Dock  Act  1864,  are  surrounded  by 
and  contained  within  dock  fences  and  gates 
within  which  the  appellants  have  and  exercise  all 
the  powers  conferred  upon  them  by  the  Surrey 
Commercial  Dock  Act  1894  and  the  Acts  incor- 
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porated  with  Buch  respective  Acts  or  amending 
tbe  game. 

Portions  of  the  appellants'  premises,  upon 
which  warehouses,  workshops,  and  other  buildings 
are  erected,  are  entirely  surrounded  by  water, 
and  none  of  the  portions  so  surrounded  can  be 
drained  by  gravitation  into  any  sewer  of  the 
respondents  outside  the  appellants'  premises.  It 
would,  however,  be  possible  to  drain  them  by 
syphons  under  the  locks,  but  this  would  necessi- 
tate pumping,  and  be  very  expensive. 

The  respondents  are  under  and  by  virtue  of 
'the  London  Government  Act  1899  the  successors 
of  the  vestry  of  the  parish  of  Rotherhithe, 
which  parish  now  forms  part  of  the  borough  of 
Bermondsey,  where  the  appellants'  premises  are 
situate,  and  are  the  local  authority  for  the  pur- 
poses of  sect.  76  of  tbe  Metropolis  Management 
Act  1855,  and  sects.  37  and  38  of  the  Public 
Health  (London)  Act  1891  within  the  appel- 
lants' premises  under  certain  orders  hereinafter 
referred  to. 

By  the  Surrey  Commercial  Dock  Aot  1894  the 
appellants  were  empowered  to  make  and  maintain 
the  works  described  in  sect.  4  of  such  Act,  which 
works  include  (e)  a  new  road  (No.  1)  "  and  sewer 
commencing  in  Swing  Bridge-road  and  termina- 
ting in  Rotherhithe  Lower-road,  and  tbe  raising 
and  alteration  of  the  levels  of  the  Swing  Bridge- 
road  between  the  western  end  of  tbe  swing  bridge 
and  the  commencement  of  such  new  road  (No.  1) 
and  sewer." 

In  connection  with  the  works  specially  autho- 
rised by  the  section  or  any  of  tbem,  the  appellants- 
were  empowered  by  the  section  to  make  and 
maintain  (infer  alia)  all  necessary  and  proper 
embankments,  approaches,  roads,  buildings, 
yards,  and  other  works  and  conveniences,  and  to- 
alter,  break  up,  stop  up,  and  divert  any  pipes, 
wires,  tubes,  sewers,  drains,  and  other  works  on  or 
under  any  lands  within  the  limits  of  deviation 
shown  on  the  deposited  plans  which  might  be 
acquired  by  or  belong  to  them. 

Pursuant  to  the  powers  conferred  on  them  by 
sect.  4  of  the  Surrey  Commercial  Dock  Act  1894*. 
tbe  appellants  made  the  works  mentioned  in  sub- 
par,  (e)  of  such  section,  and  raised  the  level  of  the 
Swing  Bridge-road.  The  raising  of  the  level  of 
the  Swing  bridge-road  has  rendered  it  necessary 
for  the  appellants  to  construct  an  inclined  approach 
for  wheeled  vehicles  from  such  road  to  a  yard 
belonging  to  the  appellants,  called  T inland  Yard* 
on  the  south  side  of  the  Swing  Bridge- road.  Such, 
inclined  approach  will,  when  completed,  occupy 
the  site  of  certain  buildings  in  the  yard.  Tbe 
buildings  consist  of  an  engineer's  office  and  work- 
shop for  fittera  and  blacksmiths,  and  in  order  tr> 
construct  tbe  approach,  it  is  necessary  that  tbe 
appellants  shall  demolish  the  buildings  and  erect 
other  buildings  instead  thereof  in  tbe  yard.  The 
appellants  have  demolished  the  engineer's  office, 
and  are  about  to  demolish  the  workshop  for 
fitters  and  blacksmiths.  Tbey  have  constructed 
a  temporary  approach  from  and  to  tbe  Swing 
Bridge-road  to  and  from  the  yard,  and  have  erected 
a  new  workshop  in  the  yard,  which  is  to  be  used 
in  connection  therewith  for  the  purposes  of  the 
appellants'  undertaking  instead  of  the  fitters  and 
blacksmiths'  shop. 

The  appellants  did  not  give  to  the  respondents 
any  notice  of  ther  intention  to  lay  or  dig  out  the 
foundation  of  the  new  buildings,  but  prior  to  erect- 
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ing  the  same  the  appellants  deposited  with  the  Port 
of  London  sanitary  authority  detailed  plana  and 
specifications  thereof.  Suoh  plana  and  specifica- 
tions were  duly  appoved  by  the  port  sanitary 
authority,  and  the  new  building  was  erected  in 
conformity  therewith. 

Certain  of  the  powers  of  a  local  authority  under 
the  Public  Health  (London)  Act  1891  and  the 
Public  Heath  (Amendment)  Act  1890  have  been 
conferred  upon  the  Port  of  London  Sanitary 
Authority  by  orders  of  the  Local  Government 
Board  under  sect  112  of  the  Public  Health 
{London)  Act  1891,  but  not  (tiUcr  alia)  sects.  37 
and  38.  The  port  sanitary  authority  claims  to  be 
the  local  authority  within  the  dock  walls  of  the 
appellants,  and  on  the  5th  Sept.  1890  the  medical 
officer  of  health  of  the  port  sanitary  authority 
wrote  to  the  appellants'  manager  a  letter,  of  which 
the  following  is  a  copy  : 

la  order  to  avoid  any  uncertainty  in  the  mindi  of  your 
offioers  as  to  the  exact  position  of  the  port  sanitary 
authority  with  referenoe  to  sanitary  matters,  I  hare  to 
point  out  that  tbc  port  sanitary  suthority  is  the  looal 
authority  within  the  dock  walls.  Will  yon  kindly  jive 
instructions  to  your  dock  officials  that  no  sanitary  works 
should  be  carried  out  without  first  submitting  detailed 
plans  and  specifications  thereof  to  this  office  and  obtain- 
ing; official  sanction  ?  Sanitary  works  will  include  all 
works  in  connection  with  the  erection,  alteration,  and 
repair  of  water-closets  or  privies,  urinals,  drains,  etc. 
Suoh  an  instruction  will  sere  the  dock 
trouble  and  expense. 

On  behalf  of  the  appellants  it 
that  the  erection  of  the  new  building  was  ren- 
dered necessary  by  the  raising  and  alteration  of 
the  level  of  the  Swing  Bridie-road;  that  suoh 
erection  was  a  work  the  Appellants  were  autho- 
rised by  sect,  4  of  the  Surrey  Commercial  Dock  Act 
1894  to  make ;  that  the  respondents  had  no  power 
to  control  them  in  the  exercise  of  their  powers 
under  that  section ;  and  that  the  appellants  were 
under  no  obligation  to  serve  notice  on  the  respon- 
dents of  their  intention  to  lay  or  dig  out  the 
foundations  of  the  new  building  under  sect.  76 
•of  the  Metropolis  Management  Act  1855,  that 
section,  so  far  as  buildings  erected  pursuant  to 
their  special  Act  were  concerned,  having  been 
repealed  by  implication  by  the  special  Act. 

In  support  of  the  appellants'  contention  the 
following  cases  were  cited  :  Ctiy  and  South 
London  Railway  Company  v.  London  County 
Council  (65  L.  T.  Rep.  362 ;  (1891)  2  Q.  B. 
513) ;  London  County  Council  London  School 
Board  (1892)  2  Q.  B.606). 

On  behalf  of  the  respondents  it  was  contended 
that  the  appellants  were  bound  to  give  them 
notice  under  sect  76  of  the  Metropolis  Manage- 
ment Act  1855,  which  section  provides  (inter  alia) 
that  before  beginning  to  lay  out  or  dig  the 
foundation  of  any  new  house  or  building  within 
any  parish  or  district  seven  days'  notice  in  writing 
shall  be  given  to  the  vestry  by  the  person  in- 
tending to  build  such  house  or  building ;  that  there 
was  no  clause  in  the  Surrey  Commercial  Dock  Act 
1894  expressly  repealing  sect.  76  of  the  Metropolis 
Management  Act  1855;  that  the  powers  con- 
ferred  by  the  Surrey  Commercial  Dock  Act  1894 
nor  any  other  Act  conferring  powers  upon  the 
dock  company  could  not  be  held  to  repeal  by 
implications  sect.  76  of  the  Metropolis  Manage- 
ment Act  1855  unless  it  could  be  shown  that  the 
two  Acts  were  inconsistent ;  that  there  was  no  1 


inconsistency  in  the  appellants  having  power  to 
erect  buildings  and  giving  the  respondents  the 
notice  specified  in  sect  76  of  the  Metropolis 
Management  Act  1855. 

The  following  cases  were  quoted  in  support  of 
the  respondents'  contention :  Whitechapel  Board 
of  Works  v.  Crow  (84  L.  T.  Rep.  595) ;  UckjUld 
Rural  District  Council  v.  Crowborough  District 
Water  Company  (81  L.  T.  Rep.  539;  (1899)  2 
Q.  B.  644) ;  Grand  Junction  Waterworki  Company 
v.  Hampton  Urban  Dittrict  Council  (78  L.  T.  Rep. 
673 ;  (1898)  2  Ch.  361) ;  London  County  Council  v. 
Wandsworth  and  Putney  Got  Company  (64  J.  P. 
500);  and  Charing  Crow  and  Strand  Electricity 
Supply  Corporation  v.  Woodthorj>e  (88  L.  T.  Rep. 
772). 

Tbey  also  contended  that  the  contention  of  the 
port  sanitary  authority  that  they  are  the  sole 
local  authority  with  reference  to  sanitary  matters 
was  not  true,  in  view  of  the  fact  that  the  particular 
power*  conferred  upon  the  port  sanitary  authority 
by  the  orders  issued  by  the  Local  Government 
Beard,  dated  the  '29th  March  1892,  the  29th  Dec. 
1894,  and  the  30th  June  1898,  neither  specifically 
excluded  the  powers  of  the  respondents  arising 
under  the  Metropolis  Management  Act  1855  nor 
their  powers  as  a  sanitary  authority  arising 
under  the  Public  Health  (London)  Act  1891 
other  than  those  transferred  by  these  orders. 
Among  the  powers  not  bo  transferred  are  the 
powers  under  sects.  37  and  38  of  the  Act  of  1891, 
and  it  was  urged  on  behalf  of  the  respondents 
that  unless  they  were  entitled  to  notice  under 
sect.  76  of  the  Metropolis  Management  Act  1855 
buildings  might  be  erected  without  the  knowledge, 
as  in  the  present  case,  and  so  without  any  oppor- 
tunity on  their  part  of  securing  in  their  con- 
struction compliance  with  the  provisions  of  the 
sections. 

The  magistrates  found  as  a  fact  that  the  new 
building  was  a  building  within  the  meaning  of 
sect.  76  of  the  Metropolis  Management  Act  1855, 
and  had  been  orected  by  the  appellants  upon  land 
belonging  to  them  within  the  limits  of  deviation 
shown  on  the  deposited  plans  referred  to  in 
sect  4  of  the  Surrey  Commercial  Dock  Act  1894, 
and  that  the  erection  of  the  new  building  had 
been  rendered  necessary  by  the  raising  and 
alteration  of  the  levels  of  the  Swing  Bridge-road 
authorised  by  the  last-mentioned  section. 

He  was,  however,  of  opinion  the  provisions 
of  sect  76  of  the  Metropolis  Management  Act 
1855  were  not  inconsistent  with  the  provisions  of 
sect.  4  of  the  Surrey  Commercial  Dock  Act  1894. 
and  be  therefore  held  that  the  provisions  of 
Beet.  7'j  of  the  Act  of  1855  requiring  notice  to  be 
given  to  the  respondents  before  beginning  to  lay 
out  or  dig  out  the  foundations  of  any  buildings 
within  that  section  were  not  repealed  with  regard 
to  buildings  erected  by  the  appellants  pursuant 
to  sect  4  of  the  Act  of  1894,  and  that  the  appel- 
lants had  been  guilty  of  the  offence  alleged  in  the 
summons,  and  he  accordingly  convicted  the 
appellants. 

By  the  Metropolis  Management  Act  1855  (18  A 
19  Victc.  120),  a.  76: 

Before  beginning  to  dig  or  lay  out  the  foundation  of 
any  new  house  or  building  within  any  suoh  parish  or 
district  or  to  rebuild  any  house  or  building  therein,  and 
also  l>«fore  making  any  drain  for  the  purpose  of  draining 
directly  or  indirectly  into  any  i 
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tion  of  the  vestry  or  board  of  or  for  any  such  pariah  or 
district,  seven  days'  notioe  in  writing  shall  be  given  to  the 
Tee  try  or  board  by  any  person  intending  to  build  or  rebuild 
«uch  house  or  building  or  to  make  anoh  drain,  and  every 
auch  foundation  shall  b«  bud  at  each  level  as  will  permit 
the  drainage  of  MOB  bouse  or  building  in  compliance 
ind  aa  the  vestry  or  board  shall  order, 
drain  shall  be  made  in  such  direction, 
m  and  of  aoah  materials  and  work  man - 


supply  as  hereinbefore- 
board  shall  order,  and 


1  and  as  the  vestry  or 
the  making  of  every  anoh  drain  shall  be  under  the  survey 
and  control  of  the  vestry  or  board ;  and  the  vestry  or 
district  board  shall  make  their  order  in  relation  to  the 
matters  aforesaid,  and  cause  the  tame  to  be  notified  to 
the  person  from  whom  such  notice  was  received  within 
seven  days  after  the  receipt  of  euoh  notice,  and  in 
default  of  anoh  notioe  or  if  such  house,  building,  or  drain 
or  branches  thereto  or  other  connected  works  and 
apparatus  and  water  supply  be  began,  erected,  made,  or 
provided  in  any  reepect  oontrary  to  any  order  of  the 
vestry  or  board  made  and  notified  aa  aforesaid  or  the 
provision*  of  this  Act,  it  shall  be  lawful  for  theves'ry 
or  board  to  cause  such  house  or  building  to  be  demo- 
lished or  altered,  and  to  cause  such  drain  or  branches 
thereto  and  other  connected  works  and  apparatus  and 
water  supply  to  be  relaid,  amended,  or  remade  or  in  any 
event  of  omission  added  as  the  cane  may  require, 
and  to  recover  toe  expenses  thereof  from  the  owner 
thereof  in  the  uianner  hereinafter  provided. 

Macmorran,  K.C.  (B.  Cunningham  Qlen  with 
him)  for  the  appellant*.— The  Surrey  Commercial 
Dock  Act  1894  authorises  the  appellants  to 
execute  these  works,  and  pro  tanto,  so  far  as  the 
appellants  are  concerned,  sect.  7b"  of  the  Metro- 
polis Management  Act  1855  is  repealed,  and  does 
not  apply.  Here  the  special  Act  and  the  Metro- 
polis Management  Act  cannot  be  read  together 
so  as  to  harmonise,  and  so  the  later  special  Act 
impliedly  repeat*  the  former  general  Act : 

City  and  South  London  Railway  v.  London  County 
Council,  65  L.  T.  Sep.  3B2 ;  (1891)  2  Q.  B.  513 ; 

London.  County  Council  v.  London  School  Board 
(1892)  2  Q.  B.  606. 
When  the  powers  of  the  special  Act  are  looked  at 
they  are  inconsistent  with  the  rights  of  tbe 
respondents  under  sect.  76  of  the  Metropolis 
Management  Act  1855,  and  so  the  Surrey  Com- 
mercial  Dock  Act  1891  governs  this  case.  The 
ease  of  Charing  Croat  and  Strand  Electricity 
Supply  Corporation  v.  Woodihorpe  (88  L.  T.  Rep. 
772)  does  not  apply,  as  the  magistrate  seems  to 
have  thought,  for  there  tbe  different  authorities 
might  have  interfered  so  far  aa  their  depart- 
ments were  concerned,  but  here,  even  although 
notice  was  served  on  the  respondents,  they  could 
do  nothing. 

^rory,  KC.  (H.  C.  Biron  with  him)  for  the 
respondents. — There  is  no  inconsistency  between 
the  special  and  the  general  Acts  here,  for  the 
former  only  gives  a  general  authority  to  build, 
and  does  not  say  how  the  buildings  are  to  be 
erected.  That  is  provided  for  by  the  general  Act. 
In  that  respect  tbe  present  case  is  different  from 
City  and  South  London  Railway  v.  London 
County  Council  (tup.)  and  London  County  Council 
v.  London  School  Board  {sup.).  There  are  no 
provisions  as  to  drainage  in  tbe  special  Act. 
Charing  Crot*  and  Strand  Electricity  Supply 
Corporation  v.  Woodihorpe  (tup.)  applies. 

Feb.  1.  — Lord  Alyerstohe,  C.J.  read  tbe 
following  judgment  of  the  court:— This  is  a 


special  case  stated  by  Mr.  Paul  Taylor,  one  of 
the  metropolitan  magistrates,  and  raises  a  point 
of  some  importance  under  sect.  76  of  the  Metro- 
polis Management  Act  1855.   The  appellants  are 
the  Surrey  Commercial  Dock  Company  and  the 
respondents  the  corporation  of  Bermondsey,  the 
successors  of  the  vestry  of  Botberbithe.  The 
area  of  the  appellants'  docks  is  within  the  area 
of  the  borough.   The  appellants  are  a  company 
incorporated  under  the  Commercial  Dock  Act 
1864,  for  the  purpose  of  carrying  on  tbe  under- 
taking mentioned  in  sect.  15  of  that  Act.  The 
statute  of  1861  does  not  appear  to  contain  any 
clause  dealing  specially  with  the  Metropolis 
Management  Act,  unless  it  be  sect.  125,  upon 
which  no  reliance  was  placed  by  the  respondents. 
In  the  year  1894  the  appellants  obtained  statutory 
powers  to  make  certain  alterations  in  their  dock 
premises,  all  of  which  were  situated  within  the 
area  of  their  undertaking  under  tbe  Act  of  1864, 
and  by  sect.  4  of  the  Act  of  1894  the  company 
were  authorised  to  make  and  maintain,  among  other 
works,  "  a  new  road  (No.l)  and  sewer  commencing 
in  Swing  Bridge-road  and  terminating  in  Rotber- 
hilhe  Lower-road,  and  the  raising  and  alteration 
of  the  levels  of  tbe  Swing  Bridge-road  between 
the  western  end  of  the  swing  Dridge  and  the 
commencement  of  such  new  road  (No.  1)  and 
sewer."   This  section,  in  enumerating  the  par- 
ticular works,  gave  the  company  power,  subject 
to  tbe  provisions  of  the  Act,  to  make  and  main- 
tain all  necessary  and  proper  sewers,  drains, 
culverts,  buildings,  yards,  and  other  works,  and 
to  alter,  break  up,  stop  up  and  divert  any  pipes, 
seweri,  drains,  and  other  works  on  or  under  any 
lands  within  the  limits  of  deviation.   The  appel- 
lant company  subsequently  raised  tbe  level  of  the 
Swing  Bridge-road,  as  they  were  empowered  to 
do  under  this  section,  and  constructed  the  new 
bridge,  and  this  alteration  involved  tbe  occupa- 
tion of  tbe  site  of  certain  buildings  in  tbe  yard, 
among  others  a  workshop  for  fitters.     In  con- 
sequence tbe  appellants  demolished  tbe  work- 
shop for  fitters,  and  erected  a  new  workshop 
upon  another  site  within  the  ambit  of  their  dock 
premises  such  site  as  the  plans  attached  to  tbe  • 
case  show,  being  wholly  surrounded  by  docks.  It 
was  contended  on  behalf  of  the  respondents  that, 
prior  to  the  commencement  of  digging  out  the 
foundation  of  the  new  workshop  it  was  incum- 
bent upon  the  appellants  to  give  notice  to  the 
respondents  under  sect.  76  of  the  Metropolitan 
Local  Management  Act  1855,  and  that  the  founda- 
tions mnst  be  laid  at  such  a  level  as  would  permit 
tbe  drainage  of  the  workshop  in  accordance  with 
tbe  Act  and  as  tbe  respondent  board  should 
order,  and  that  any  drain  from  the  workshop 
must  be  constructed  in  accordance  with  tbe  direc- 
tions of  the  vestry  under  that  section.   It  was 
contended  on  behalf  of  the  appellants  that,  having 
regard  to  the  statutory  powers  already  referred  to, 
it  was  not  incumbent  upon  the  appellant  company 
to  give  notice  under  sect.  76,  but  the  power  and 
responsibility  of  deciding  as  to  any  drains  within 
the  statutory  area  was  vested  in  the  appellant 
company,  and  that  the  respondents  had  no  juris- 
diction, at  any  rate  as  far  as  sect.  76  was  con- 
cerned, in  that  area    Beyond  the  sections  to 
which  we  have  already  referred,  no  direct  assist- 
ance can  be  gathered  from  any  other  sections,  but 
it  is  not  unimportant  to  observe  that  seot.  19  does 
require  notice  to  be  given  to  tbe  respondents 
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authorised  as  in  the  City  and  South  London  case, 
but  it  was  only  something  which  the  company 
found  it  necessary  to  do  in  consequence  of  a 
building  previously  existing  having  been  destroyed 
by  the  courts  specially  authorised.  It  is,  however, 
found  by  the  learned  magistrate  in  the  caae  that 
the  erection  of  the  new  building  had  been  ren- 
dered necessary  by  the  raising  and  alteration  of 
the  levels  of  the  swing  bridge  authorised  by  Beet.  4- 
of  the  Act  of  1894.  Upon  the  whole  we  are  of 
opinion  that  the  principle  ought  to  be  extended 
to  this  case.  It  teems  to  us  that  dealing  with  a 
statutory  undertaking  as  to  wbioh  the  rights  and 
the  obligations  are  imposed  by  statute  upon  a 
particular  body,  express  enactment  or  a  clear 
implication  is  necessary  in  order  to  transfer  the 
responsibility  to  a  body  acting  under  a  general 
statute.  We  think  also  that  to  a  certain  extent 
the  reference  to  the  Metropolis  Management 
Acts  in  the  latter  sections  of  the  statute  to- 
which  we  have  referred  confirm  this  view.  We, 
however,  decide  the  case  upon  the  broad  prin- 
ciple that  the  interference  and  control  involved 
in  sect.  76  of  the  Metropolis  Management  Act 
1855  is  inconsistent  with  the  powers  conferred 
upon  the  appellants  under  their  statutory  autho- 
rity. It  was  said  that  this  view  was  con- 
trary with  the  decision  of  this  court  in  the 
Charing  Cms  and  Strand  Electricity  Supply 
Corporation  v.  Woodthorpe  (88  L.  T.  Rep.  772)  ; 
but  when  that  case  is  examined  this  will  not 
found  to  be  bo.  In  that  case  a  question  arose  as. 
to  notice  being  given  to  a  number  of  public 
authorities,  and  it  was  alleged  that  because  the- 
provisional  order  confirmed  by  Act  of  Parliament 
gave  the  Board  of  Trade  and  the  Postmaster- 
General  certain  rights  of  control  over  the  charac- 
ter of  the  structures  that  excluded  the  necessity 
of  complying  with  the  provisions  of  the  London 
Building  Act  1894.  The  court  decided  in  that 
case  that  the  protection  given  to  one  class  of  the- 
public  by  the  control  of  those  two  authorities — 
namely,  the  Board  of  Trade  and  Postmaster- 
General — ought  not  to  deprive  the  public  of  the 
protection  given  to  them  by  the  London  Building 
Act  1894.  That  decision  obviously  in  no  way  con- 
flicts with  the  judgment  which  are  giving.  For 
the  above  reasons  we  are  of  opinion  that  tbe» 
appeal  should  be  allowed. 

Lawrance  and  Kennedy.  JJ.  concurred. 

Solicitors  :  W.  B.  Millar  and  Sons ;  I Vederiefc 
Byall. 


Dec.  7  and  8,  1903. 

(Before  Lord  Alverstonb,  C.  J.,  Lawrance  and 
Kennedy,  JJ.) 

Reed  (app.)  v.  Goldsworthy  (reap.),  (a) 
Shipping— Pilotage — Port  of  Bristol— Compulsory 
pilot—  Vessel  bound  from  Newport  to  Bristol — 
Vessel  in  Newport  pilotage  district,  but  within 
port  of  Bristol — Necessity   of  Bristol  pilot — 
Bristol  Wharfage  Act  1807  (47  Geo.  3,  sest.  2r 
c.  xxxiii.),  s.  9 — Bristol  Channel  Pilotage  Act 
1861  (24  «£•  25  Vict.  c.  cexxxvi.),  ss.  4,  29— 
Pilotage  Order  Confirmation  (No.  1)  Act  181>1 
(54  Si  55  Vict.  0.  clx.),  schedule,  ».  3. 
By  the  Bristol  Wharfage  Act  1807  it  was  pro- 
vided in  sect.  9  that  all  vessels  navigating  or 
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where  any  work  to  be  done  by  virtue  of  the  Act 
of  1894  may  paBs  over,  under,  or  by  the  side  of  or 
interfere  with  any  sewer  under  their  control,  and 
sect.  27  imposed  restrictions  with  regard  to  the 
building  line  upon  buildings  erected  upon  land 
purchased  by  the  company,  and  sub- sect.  8  of 
sect.  29  subjected  any  buildings  erected  or  pro- 
vided by  them  to  the  provisions  of  the  Metro- 
politan Building  Act  1855  and  the  Metropolitan 
Management  Act  1855.  The  learned  magistrate 
decided  that  the  new  workshop  was  a  building 
within  the  meaning  of  sect.  76,  that  it  had  been 
erected  on  land  belonging  to  the  appellants  within 
the  limits  of  deviation  shown  in  the  deposited 

J dans  referred  to  in  sect.  4  of  the  Act  of  1894,  but 
te  held  that  the  provisions  of  the  Act  of  181*4 
were  not  inconsistent  with  sect.  76  of  the  Metro- 
politan Management  Act  1855,  and  that  therefore 
the  appellants  ought  to  have  given  notice.  The 
question  appears  to  us  to  be  one  of  considerable 
difficulty.  In  favour  of  the  respondents  it  may 
be  urged  that  the  new  workshop  is  not  a  work 
specially  authorised  by  the  Act  of  1894,  but  is 
only  consequential  on  the  demolition  of  the  old 
workshop  in  consequence  of  the  alteration  of  the 
Bridge-road  necessitated  by  the  raising  of  the 
level  of  the  Swing  Bridge-road;  and  if  this  be  so, 
there  does  not  seem  to  be  any  reason  why  the 
provisions  of  a  general  Act  applicable  to  the  area 
in  which  the  proposed  building  is  intended  should 
not  apply.  Upon  the  other  band,  it  may  be  urged 
that  the  control  of  the  respondents  in  the  matter 
of  foundations  is  inconsistent  with  the  power  and 
duty  of  the  dock  company's  property  to  maintain 
the  works  within  their  area,  and  that  the  statute 
clearly  contemplates  that  the  duty  of  providing 
the  neceasary  works,  and  of  taking  the  proper 
precautions  for  their  construction  and  mainten- 
ance, should  rest  with  the  dock  company.  In  this 
view  it  would,  of  course,  be  inconsistent  with  this 
argument  that  the  Metropolitan  Board  should  be 
able  to  deal  with  the  question  of  the  depth  of 
foundations,  which  might  in  some  cbsrs  affect  the 
stability  of  other  works  which  the  dock  company 
had  been  authorised  and  empowered  to  maintain. 
In  favour  of  the  appellants  the  judgment  in  the 
City  and  South  London  Railway  Company  r. 
London  County  Council  (sup.)  w»s  relied  upon, 
and  to  a  certain  extent  it  is  an  authority  in  their 
favour.  It  does  not.  however,  se«ni  to  conclude 
the  case  altogether.  That  was  a  case  in  which  the 
London  County  Council  complained  that  a  station 
erected  by  the  City  and  South  London  Railway 
Company  did  not  conform  with  the  general  building 
line.  The  Coortof  Queen's  Bench  and  the  Court  of 
Appeal  decided  that  tbe  company  were  not  bound 
by  the  provisions  of  the  Metropolis  Management 
Act  in  this  respect,  and  that  notwithstanding 
that  the  building  could  have  been  erected  within 
the  general  line  of  buildings  without  any  incon- 
venience, except  a  considerable  exercise  of 
expense.  In  that  case  the  Court  of  Appeal  heid 
that  if  the  buildings  which  the  railway  company 
were  erecting  were  buildings  neceasary  for  the 
statutory  purposes,  it  was  not  within  the  power 
of  the  county  council  to  dictate  bow  in  particular 
the  company  should  arrange  their  buildings,  and 
how  in  particular  they  should  construct  them. 
That  case  cannot  be  regarded  as  a  direct  autho- 
rity for  the  point  raised  in  the  present  case, 
because,  as  we  have  already  pointed  out,  the  work 
here  constructed  was   not  a  work  expressly 
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pasting  up,  down,  or  upon  the  Bristol  Channel 
to  the  eastward  of  Lundy  Island,  except  coast- 
ing vessels  and  Irish  traders,  should  be  piloted 
and  navigated  by  pilots  licensed  by  the  Bristol 
Corporation. 

By  the  Bristol  Channel  Pilotage  Act  1861  it  was 
provided  in  sect,  4  that  so  much  of  the  9th 
section  of  the  Bristol  Wharfage  Act  1807  as 
related  to  vessel*  navigating  or  passing  up  or 
down  the  Bristol  Channel,  bound  to  or  from 
cither  of  the  ports  of  Cardiff,  Newport,  or 
Gloucester  should  be  rej*ealed,  and  by  the  same 
Act  pilotage  boards  and  pilotage  districts— 
which  in  some  cases  overlapped  the  port  of 
Bristol — were  created  for  the  ports  of  Cardiff, 
Newport,  and  Gloucester,  and  power  was  given 
to  these  boards  to  license  pilots  for  their  districts. 

By  the  Pilotage  Order  Confirmation  (No.  1)  Act 
1891  it  was  provided  that,  notwithstanding  any- 
thing contained  in  the  Bristol  Wharfage  Act 
1807.  a  vessel  navigating  or  passing  up  or  down 
the  Bristol  Channel  to  or  from  the  port  of  Bristol 
should  be  exempted  from  all  obligation  to  be 
piloted  by  pilots  licensed  by  the  Bristol  Cor- 
poration, except  when  within  the  limits  of  that 
port,  which  were  therein  defined. 

Held,  that  the  Act  of  18«1  wo*  not  intended  to 
deal  with  and  did  not  deal  with  or  include 
vessels  going  to  or  from  the  port  of  Bristol, 
although  such  vessels  were  bound  from  or  to  one 
of  the  ports  of  Cardiff,  Newport,  or  Gloucester, 
<tnd  that  therefore  in  the  case  of  a  vessel  which 
is  not  exempt  from  compulsory  pilotage  in  tlie 
port  of  Bristol  there  is  still  the  obligation  under 
the  Bristol  Wharfage  Act  1807  to  have  a  compul- 
sory  pilot  licensed  by  the  corporation  of  Bristol 
whin  the  vessel,  bound  to  the  port  of  Bristol,  gets 
within  the  limits  of  that  port,  although  the  vessel 
may  be  bound  from  Cardiff.  Newport,  or 
Gloucester,  and  may  still  be  within  one  of  those 
three  pilotage  districts  which  overlaps  the  port 
of  Bristol.  Consequently,  when  a  vessel  on  her 
voyage  puts  into  Newport,  and  then  proceeds 
from  Newport  with  a  Newport  pilot  on  board 
to  the  port  of  Bristol,  as  soon  as  the  vessel  gets 
rrithin  the  limits  of  the  port  of  Bristol  the 
Newport  pilot  is  bound  to  give  up  the  charge  of 
the  vessel  to  a  Bristol  pilot  demanding  such 
charge,  although  the  vessel  is  still  within  the 
Newport  pilotage  district,  and  within  the  district 
for  which  the  Newport  pilot  is  licensed. 

Case  stated  by  justices  of  the  peace  in  and  for 
the  city  of  Bristol. 

At  a  petty  sessions  held  in  the  city  of  Bristol 
on  the  3 1st  Jan.  1903  an  information  was  pre- 
ferred by  John  Reed  (the  appellant)  under  the 
statute  47  Geo.  3,  se*s.  2.  o.  xxxiii.,  s.  9,  against 
Henry  Goldsworthy  (the  respondent ),  for  that  the 
respondent  on  the  29th  Jan.  1903.  within  the 
limits  of  the  port  of  Bristol,  unlawfully  continued 
in  charge  of  a  certain  steamship  or  vessel,  called 
the  Beacon  Grange,  not  exempted  from  compul- 
sory pilotage  navigating  within  the  port  of 
Bristol,  after  a  pilot  licensed  by  the  Lord  Mayor, 
aldermen,  and  burgesses  of  the  city  of  Bristol, — 
namely,  the  appellant — had  offered  to  take  charge 
of  the  steamship  or  vessel,  contrary  to  the  form 
of  the  statute  in  that  case  made  and  provided. 

The  information  was  heard  and  determined  by 
the  justice*  on  the  19th  Feb.  1903,  when  they 
dismissed  the  same. 
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By  an  Act  of  Parliament  47  Geo.  3.  seas.  2, 
c.  xxxiii.  (the  Bristol  Wharfage  Act  1807),  being 
an  Act  for  (amongst  other  things)  "the  better 
regulation  of  pilots  and  pilotage  of  vessels  navi- 
gating the  Bristol  Channel,"  it  was  provided  as 
follows : 

Sect,  9.  And  bs  it  farther  enacted  that,  from  and 
after  the  first  day  of  Ootober  next  after  the  passing;  of 
this  Act,  all  vessels  sailing,  navigating,  or  passing  np, 
down,  or  upon  the  Bristol  Channel  to  the  eastward  of 
Lnndy  Island,  exoept  ooasting  vessels  and  Irish  traders, 
shall  be  conducted,  piloted,  and  navigated  by  pilots  duly 
authorised  and  lioensed  by  tho  mayor,  burgesses,  and 
commonalty  of  the  said  city  of  Bristol,  by  warrant 
under  their  oorporate  seal ;  and  that  the  master,  owner, 
or  owners  of  every  ship  or  vessel  whioh  shall  be  navigated 
in  toe  limit*  aforesaid,  without  a  pilot  licensed  as 
aforesaid,  shall  forfeit  doable  the  sum  whioh  would 
have  been  demand  able  for  the  pilotage  of  suoh  ship  or 
vessel,  together  with  five  pounds  for  every  fifty  tons 
burthen  of  eueh  ship  or  vessel. 

8ect.  11.  And  be  it  further  enacted,  that  no  person 
shall  take  charge  of  any  vessel  or  in  any  manner  act  as 
a  pilot,  or  receive  any  com pe Dilation  for  acting  as  a 
pilot  within  the  limits  aforesaid,  unless  authorised  by 
lioenoe  under  tho  seal  of  the  said  mayor,  burgesses,  and 
commonalty  (whioh  lioenoe  it  is  hereby  declared  shall 
express  the  namo  of  the  pilot  so  acting  and  the  district 
aforesaid) ;  and  no  such  pilot  shall  act  without  having 
his  licence  at  the  time  of  his  so  acting  in  his  personal 
oustody,  ready  to  be  produced,  which  shall  actually  be 
produced  to  any  person  who  shall  lawfully  require  to 
see  the  same,  or  shall  act  in  the  British  seas  oat  of  the 
limits  expressed  in  his  lioenoe,  on  pain  of  forfeiting  a 
sum  not  exceeding  ten  pounds,  for  the  first  offenoe,  and 
for  any  second  or  subsequent  offenoe  any  sum  not 
exoaeding  twenty  pounds.  • 

Sect.  IV  Provided  always,  and  be  it  further  enacted, 
that  it  shall  be  lawful  for  any  lioensed  pilot  to  supersede 
any  person  not  lioensed  as  a  pilot  in  chargo  of  any  ship 
or  vernal  within  the  limits  aforesaid  ;  and  every  master 
who  shall  within  the  limits  aforesaid  continue  any 
person  not  licensed  as  hereinbefore  mentioned  after  any 
pilot  lioensed  &<»  aforesaid  to  act  within  the  said  limits 
shall  have  offered  to  take  charge  of  suoh  ship  or 
vessel,  and  every  person  assuming  or  continuing  in  the 
charge  or  oonduot  of  any  ship  or  vessel  within  the  limits 
aforesaid,  without  being  dnly  licenced  as  hereinbefore 
mentioned,  after  any  other  pilot  lioensed  as  aforesaid 
shall  have  offered  to  take  charge  thereof,  shall  respec- 
tively forfeit  for  every  such  offence  a  sum  not  exceeding 
ten  pounds. 

By  the  Bristol  Channel  Pilotage  Act  1S61  (24 
&  25  Vict.  c.  ccxxxvi ) — which  wa9  "  an  Act  for 
establishing  a  separate  system  of  pilotage  for  the 
several  ports  of  Cardiff,  Newport,  and  Gloucester 
in  the  Bristol  Channel " — after  reciting  in  the  pre* 
amble  the  9th  section  of  47  Geo.  3,  sees.  2,  c.  xxxiii., 
and  also  reciting  that  "  owing  to  the  great  exten- 
sion of  trade  in  the  several  ports  of  Cardiff.  New- 
port,  and  Gloucester  since  the  passing  of  the  said 
Act  it  is  expedient  that  a  separate  system  of 
pilotage  should  be  established  in  the  Bristol 
Channel  in  connection  with  those  respective  ports, 
under  the  supervision  of  local  boards  for  each  of 
such  ports,"  it  was  provided : 

Sent.  4.  From  and  after  the  first  Wed noacUy  in  the 
month  of  January  next  after  the  passing  of  this  Act,  so 
much  of  the  ninth  section  of  tho  said  Aot  of  the  seoond 
session  of  the  forty-seventh  year  of  King  George  the 
Third,  obapter  thirty-three,  as  relates  to  vessels  navigat- 
ing or  passing  op  or  down  the  Bristol  Channel,  bound 
to  or  from  either  of  the  said  porta  of  Cardiff,  Newport, 
or  Gloucester,  shall  bs  and  the  same  is  hereby  repealed. 
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By  sects.  5. 6,  and  7  pilotage  boards  for  Cardiff, 
Newport,  and  Gloucester  respectively  were  ap- 
pointed. 

Sect.  8.  The  diitriot  over  which  the  Newport  board 
shall  have  jurisdiction  shall  be  that  portion  of  the 
Bristol  Channel  which  lies  eastward  of  Lundy  Island  np 
to  and  including  Kingroad,  and  the  river  U*k  as  far  as 
the  Cacrleon  Bridge. 

Sect.  23.  Sabjeot  to  the  provisions  of  the  Merchant 
Shipping  Act  1854  the  board  may  from  time  to  time 
licenie  »nd  appoint  such  number  of  proper  persons  to 
act  ae  pilots  within  the  pilotage  district  and  to  or  from 
the  port  for  which  such  board  may  have  been  appointed 
as  they  may  think  necessary,  and  may  remove  or  sus- 
pend the  licence  of  any  snoh  pilot  at  their  pleat  are, 
and  may  establish  each  rates  and  fees  to  be  levied  and 
paid  for  the  risk,  trouble,  and  labour  of  each  pilots  as 
to  each  board  shall  from  time  to  time  seem  just  and 
reasonable ;  and  if  any  person  shall  pretend  or  hold 
hum  elf  out  to  be  a  licensed  pilot,  or  in  any  manner 
act  as  a  pilot  without  having  been  so  licensed,  or  after 
his  licence  may  hare  been  revoked  or  suspended,  he  shall 
be  liable  to  a  penalty  of  not  exceeding  fifty  pouoda. 

Sect.  21'.  The  master  of  every  vessel  bound  from  any 
of  the  ports  of  Cardiff,  Newport,  or  Gloucester  msy,  if 
he  shall  think  it  expedient  so  to  do,  require  the  assist' 
usee  of  any  pilot  licensed  by  the  board  for  that  port, 
and  on  being  ao  required  any  pilot  shall  take  on  him- 
self the  charge  of  such  vessel,  and  shall  pilot  the  same 
for  such  distanoe  within  the  pilotage  distriot  for  whiob 
he  may  be  licensed  as  the  master  of  such  vessel  shall 
require,  and  any  pilot  whs  shall  in  any  such  r«e 
refuse  to  pilot  such  vessel  to  any  such  distance  as  afore- 
said shall  fcrfeit  his  right  to  receive  any  sum  of  money 
for  piloting  such  vetsel,  and  may  also,  at  the  discretion 
of  the  board  by  whom  he  may  hare  been  licensed,  be 
mepended  or  deprived  of  his  licence. 

Sect.  3  [the  interpretation  clause].  The  word  "  pilot " 
shall  mean  any  person  licensed  nnder  this  Act  to  act  •« 
a  pilot  for  piloting  vessels  into  or  out  of  the  put  for 
which  such  licence  has  been  granted. 

By  the  Pilotage  Order  Confirmation  (No.  1) 
Act  1891  (.r>4  &  55  Vict.  c.  clx  )— an  Act  to  confirm 
a  provisional  order  made  by  the  Board  of  Trade 
nnder  the  Merchant  Shipping  Act  Amendment 
Act  1862,  relating  to  toe  pilotage  district  of 
Bristol — it  was  provided  (in  sect.  1)  that  the 
order  set  ont  in  toe  schedule  should  be  and  the 
same  was  thereby  confirmed.  The  order  was  an 
"  order  for  exempting  from  compulsory  pilotage, 
except  within  the  port  of  Bristol,  vessels  bound 
to  and  from  that  port,"  and  was  called  the  Bristol 
Pilotage  Order  1891. 

Clause  3  of  this  order  provided : 

Notwithstanding  anything  contained  in  the  Bristol 
Wharfage  Act  1807,  the  masters  and  owners  of  all 
vessels  sailing1,  navigating,  or  passing  np  or  down  the 
Hriatol  Channel  to  or  from  the  port  of  Bristol  shall  be 
and  they  are  by  this  order  exempted  from  all  obligation 
to  be  conducted,  piloted,  or  navigated  by  pilote  autho- 
rised or  licensed  by  the  mayor,  aldermen,  and  burgesses 
of  the  city  of  Bristol,  exoept  when  within  the  limits  of 
that  port,  which  limits  are  as  follows— namsly,  from  the 
w  eat  ward  most  part  of  the  Flat  and  8teep  Holms,  up  the 
course  of  the  Bristol  Channel  eastward  to  Anst  in  the 
county  of  Gloucester,  and  from  the  said  Holms  south- 
ward athwart  the  ohannel  to  Uphill,  and  from  thence 
along  the  coast  eastward  in  the  counties  of  Somerset  and 
Gloucester  to  Aust  aforesaid,  and  also  from  Holesmootb 
in  Kingroad  up  the  Avon  to  the  oity  of  Bristol,  together 
with  the  several  pilla  Ijing  on  the  said  river. 

Clause  4.  All  existing  by-laws,  rules,  and  orders  of  the 
mayor,  aldermen,  and  burgesse*  of  the  city  of  Bristol 
relating  to  pilotage  shall  be  read  and  have  effect  in 
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accordance  with  the  provisions  of  the  Bristol  Wharfage 
Act  1807,  as  amended  by  this  order. 

The  appellant  was  a  pilot  duly  licensed  by  the 
Lord  Mayor,  aldermen,  and  burgesses  of  the  city 
of  Bristol  by  warrant  under  their  corporate  seal, 
pursuant  to  the  Act  of  the  second  session  of  47 
Geo.  3,  c.  xxxiii.,  s.  9. 

The  respondent  was  a  pilot  duly  licensed  by  the 
pilotage  board  for  the  port  of  Newport,  pursuant 
to  the  Bristol  Channel  Pilotage  Act  1861. 

On  the  29th  Jan.  1903,  the  steamship  Beacon 
Grange  was  in  course  of  a  voyage  from  Liverpool 
to  the  River  Plate  rt'<i  Newport  and  Avonmontb 
Dock,  which  is  in  the  port  of  Bristol,  and  in  the 
prosecution  of  her  voyage  the  steamship  entered 
the  port  of  Newport  for  the  purpose  of  taking  in 
a  portion  of  her  cargo  and  coal  for  bunkering 
purposes,  and  was  piloted  into  the  Newport  Dock 
by  the  respondent.  Upon  leaving  Newport  the 
steamship  was  piloted  out  of  Newport  Dock  by 
the  respondent,  and  proceeded  on  her  voyage 
towards  Avonmontb. 

The  appellant  offered  his  services  to  pilot  the 
vet-sal  to  Avonmnuth  Dock,  which  is  in  the  port 
of  Bristol,  but  his  services  were  not  accepted 
until  Kingroad  was  reached,  and  with  the  per- 
mission of  the  master  the  appellant  remained  on 
board  the  steamship,  and  after  entering  the  port 
of  Bristol  (but  within  that  portion  of  the  Bristol 
Channel  which  lies  to  the  eastward  of  Lundy 
Island  up  to  Kingroad)  the  appellant  again 
offered  his  services  with  all  proper  formalities, 
and  claimed  to  supersede  the  respondent.  The 
respondent,  however,  claimed  to  pilot  the  steam, 
ship  to  Kingroad,  and  the  master  allowed  him 
to  do  so. 

Upon  arriving  at  Kingroad,  which  is  an 
anchorage  immediately  outside  the  month  of  the 
river  Avon,  the  respondent  gave  uncharge  of  the 
steamship,  and  the  appellant  took  her  into  the 
Avonmouth  Dock. 

The  steamship  was  not  a  coasting  vessel  or  an 
Irish  trader,  and  when  within  the  port  of  Bristol 
was  not  exempt  from  compulsory  pilotage. 

On  the  part  of  the  appellant  it  was  contended  : 
(1)  That,  inasmuch  as  the  vesiel  bad  commenced 
a  voyage  under  foreign  articles  from  Liver- 
pool to  the  River  Plate  and  only  touched  at 
Newport  in  the  performance  of  such  voyage, 
she  was  not  bound  "from"  Newport  within 
the  meaning  of  the  Bristol  Channel  Pilot- 
age Act  1861.  (2)  That  the  Bristol  Channel 
Pilotage  Act  1861  does  not  in  any  case  contem- 
plate a  vessel  as  bound  "  from  "  Newport  when 
she  is  proceeding  from  that  port  to  Bristol.  (3) 
That  after  entering  the  port  of  Bristol  the  steam- 
ship was  then  (even  if  not  previously)  a  vessel 
bound  for  Bristol,  and  that  the  Bristol  Channel 
Pilotage  Act  1861  left  all  vessels  bound  for 
Bristol  subject  to  the  provisions  of  the  Act  47 
Geo.  3,  sees.  2,  c.  xxxiii.  (4)  That  the  Pilotage 
Order  Confirmation  (No.  D  Act  1891  oonfirmed 
the  rights  of  the  appellant  and  other  pilots 
licensed  by  the  Lord  Mayor,  aldermen,  and 
burgesses  of  Bristol. 

On  behalf  of  the  respondent  it  was  contended : 
(1)  That  from  and  after  the  first  Wednesday  in 
the  month  of  Jan.  1862,  so  much  of  sect.  9  of  the 
Act  47  Geo.  3.  sees.  2,  o.  xxxiii.,  as  related  to 
vessels  navigating  or  passing  up  or  down  the 
Bristol  Channel,  bound  to  or  from  either  of  the 
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ports  of  Cardiff,  New-port,  or  Gloucester,  was 
repealed.  (2)  That  the  steamship  came  from 
Liverpool  without  any  cargo  to  the  port  of 
Newport  on  the  25th  Jan.  1903,  tor  the  purpose 
of  taking  in  a  portion  of  her  cargo  and  coal  for 
bunkering  (that  is,  for  her  own  steaming  pur- 
poses), and  left  the  port  of  Newport  for  Bristol 
on  the  29th  Jan.  1903,  and  was  therefore  a  vessel 
bound  "  from  "  Newport  within  the  provisions  of 
eect  29  of  the  Bristol  Channel  Pilotage  Act  1861, 
and  might,  if  the  master  thought  it  expedient, 
be  piloted  within  the  district  of  the  Newport 
Pilotage  Board  (which  extends  to  Kingroad)  by 
the  respondent.  That,  the  master  having  required 
the  assistance  of  the  respondent,  the  respondent 
was  entitled  to  pilot  the  steamship  up  to  King- 
road.  (S)  And,  further,  that  if  the  respondent 
had  refused  to  pilot  the  steamship  he  would  have 
rendered  himself  liable  to  forfeit  all  his  pilotage 
fee,  and,  at  the  discretion  of  the  Newport  Pilotage 
Board,  might  have  been  suspended,  or  deprived 
of  his  licence.  (4)  That  the  Pilotage  Order 
Confirmation  (No.  1)  Act  1891  was  merely  an 
Act  for  exempting  from  compulsory  pilotage, 
and  did  not  repeal,  and  was  not  intended  to 
repeal,  sect.  4  of  the  Bristol  Channel  Pilotage 
Act  1861.  (5;  That  the  steamship  was  under  the 
circumstances  in  question  as  much  bound  from 
Newport  as  she  was  bound  for  Bristol. 

All  the  provisions  of  the  Acts  of  Parliament 
and  Pilotage  Order,  so  far  as  applicable  to  the 
circumstances,  were  deemed  part  of  this  case. 

The  justices  held  that,  upon  the  facts  as  found 
and  stated  in  the  case,  the  respondent  had  not,  in 
point  of  law,  committed  an  offence,  and  they 
therefore  dismissed  the  information. 

The  question  for  the  opinion  of  the  court  was 
whether,  upon  the  facts  above  stated,  the  justices 
came  to  a  correct  determination  in  point  of  law. 
If  so,  their  determination  was  to  stand;  if  other- 
wise, the  case  was  to  be  remitted  to  the  justices 
with  the  directions  of  the  court  thereon. 

After  the  Act  of  1807,  already  referred  to,  came 
the  Bristol  Dock  Act  1848  (11  Jc  12  Vict.  c.  xliii.) 
which  provided : 

Sect  66.  The  corporation  [that  is,  the  corporation  of 
Tiriatol'  may  from  time  to  time  hereafter  appoint  and 
licence  aoy  persons,  duly  qualified  for  that  purpose,  to  be 
And  officiate  as  pilots  within  the  port  of  Bristol,  and,  at 
their  discretion,  suspend  and  discharge  snob  persona 
from  being  pilots;  and  if  any  person,  not  being  so 
appointed  and  licensed,  shall  take  or  hold  the  charge  of 
or  attempt  to  pilot  any  vessel  within  inch  port,  unless 
each  vessel  be  in  distress,  and  there  be  no  suoh  pilot  in 
sight,  or  shall  otherwise  aot  or  attempt  to  act  as  suoh 
pilot  within  suoh  port,  and  also  if  any  person  having  the 
charge  or  pilotage  of  aoy  vessel  within  such  port,  bnt 
not  being  suoh  pilot,  shall  not,  upon  the  approach  of  any 
each  pilot,  shorten  sail  for  and  take  on  board  suoh  pilot, 
And  resign  to  him  the  charge  or  command  of  snoh  vessel, 
every  person  shall  for  every  suoh  offence  forfeit  any  sum 
cot  exceeding  ten  pounds. 

Serutton,  K.C.  (Clavell  Salter  with  him)  for  the 
appellant. — The  justices  were  wrong  in  refusing 
to  convict  the  respondent.  Sect.  9  of  the  Bristol 
Wharfage  Act  1807  requires  that  all  vessels, 
except  those  which  are  there  exempted,  passing 
up  or  down  the  Bristol  Channel  shall  be  piloted 
by  Bristol  pilots  duly  licensed  by  the  corporation ; 
and  sect.  6o  of  the  Bristol  Dock  Act  1848  gives 
the  corporation  power  to  license  duly  qualified 
persons  to  act  as  pilots  within  the  port  of  Bristol, 
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and  that  section  imposes  a  penalty  upon  any 
person,  not  being  a  duly  licensed  Bristol  pilot, 
who  takes  charge  of  or  pilots  any  vessel  within 
the  port  of  Bristol  when  there  is  a  Bristol  pilot 
available.  So  that  under  those  Acts  pilotage  by  a 
Bristol  pilot  waB  compulsory  for  all  vessels  (except 
exempt  ships)  passing  up  or  down  the  Bristol 
Channel,  eastward  of  Lundy  Island.  Then  came 
the  Bristol  Channel  Pilotage  Act  1861,  whioh  in 
B3ct.  4  exempts  from  the  operation  of  sect.  9  of 
the  Act  of  1807  vessels  passing  up  or  down  the 
Bristol  Channel,  bound  to  or  from  one  of  the 
three  ports  of  Cardiff,  Newport,  or  Gloucester, 
and  the  only  effect  of  that  section  is  to  cut  out 
from  the  previous  compulsion,  vessels  bound  to  or 
from  these  three  ports.  Then  came  the  Pilotage 
Order,  Ac.,  Act  1891,  which  in  clause  3  of  the 
order  extended  the  exemption  still  further,  and 
provided  that  vessels  passing  up  or  down  the 
Bristol  Channel  to  or  from  the  port  of  Bristol 
should  be  exempted  from  all  obligation  to  be 

[>iloted  by  Bristol  pilots,  "  except  when  within  the 
imits  of  that  port."  This  exception  is  important 
as  showing  that,  although  vessels  are  exempted 
from  taking  Bristol  pilots  on  board  when  going  to 
or  from  the  port  of  Bristol,  they  are  not  so  exempt 
when  within  the  limits  of  the  port  of  Bristol. 
The  limits  of  the  portof  Bristol  are  there  defined, 
and  it  is  not  disputed  that  this  vessel  was  within 
the  port  of  Bristol.  Upon  the  construction  of 
these  statutes  it  is  clear  that  sect.  4  of  the  Act 
of  1861  does  not  apply  to  this  case,  and  there  is 
no  exemption  in  this  case  from  the  operation  of 
sect.  9  of  the  Act  of  1807.  The  repeal  of  sect.  9 
of  the  Act  of  1807  by  sect  4  of  the  Act  of  1861  is 
a  repeal  only  in  so  far  as  it  relates  to  vessels 
bound  to  or  from  the  three  specified  ports,  and 
does  not  in  the  least  affect  vessels  bound  to  or 
from  the  port  of  Bristol.  Here  the  vessel  was 
not  bound  "  from  "  Newport  within  the  meaning 
of  sect.  4;  she  was  bound — at  all  events  after 
entering  the  port  of  Bristol — "  for  "  Bristol.  The 
Legislature,  in  passing  the  Act  of  1861,  had  not 
in  their  minds  at  all  the  port  of  Bristol,  and  were 
dealing  with  the  ports  of  Cardiff,  Newport,  and 
Gloucester  only,  and  that  legislation  leaves 
untouched  the  case  of  vessels  going  to  or  from 
the  port  of  Bristol.  Then  the  Aot  of  1891,  while 
granting  still  further  exemption  from  the  obliga- 
tion to  have  Bristol  pilots  on  board  under  the  Act 
of  1807,  by  exempting  from  that  obligation 
vessels  going  to  or  from  the  port  of  Bristol, 
was  careful  to  say  "  except  when  within  the  port 
of  Bristol."  The  justices  expressly  find  that  this 
vessel  when  within  the  port  of  Bristol  was  not 
exempt  from  compulsory  pilotage.  Therefore  this 
vessel  was  not  a  vessel  bound  "  from  "  Newport 
within  sect.  4,  and,  even  if  she  were  bound  from 
Newport,  at  all  events  when  she  came  within  the 
port  of  Bristol  she  was  bound  to  have  a  Bristol 
pilot.  The  decisions  of  the  Court  of  Appeal  in 
The  Charlton  (73  L.  T.  Rep.  49,  affirming  «  L.  T. 
Rep.  198)  and  of  the  Exchequer  Chamber  in 
General  Steam  Navigation  Company  v.  Britith 
Colonial  Steam  Navigation  Company  (20  L.  T. 
Rep.  581 ;  L.  Rep.  4  Ex.  239)  show  that  a  com- 
pulsory  pilot  was  necessary  in  this  case  as  soon  as 
the  vessel  entered  the  port  of  Bristol,  and  that 
that  pilot  must  be  one  licensed  by  the  corporation 
of  Bristol. 

J.  A.  Hamilton,  K.C.  {Evani  Austin  with  him) 
for  the  respondent. — The  justices  were  right  in 
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dismissing  the  information.  The  Act  of  1861 
recites  tbat  owing  to  the  treat  extension  of  trade 
in  the  ports  of  Cardiff,  Newport,  and  Gloucester 
it  was  expedient  to  establish  a  separate  system 
of  pilotage  for  those  ports,  and  the  scheme  of  that 
Act  was  to  create  new  pilotage  areas  or  districts 
for  those  places.  By  sect.  4  of  that  Act  the  9th 
section  of  the  Act  oi  1807  is  repealed  as  regards 
those  vessels  which  were  bound  to  or  from  those 
three  ports.  The  vessel  in  the  present  case  wai 
at  the  time  in  question  a  vessel  bound  "  from  " 
Newport,  and  she  was  none  the  less  bound  from 
Newport  because  sbe  happened  to  be  going  to 
Bristol.  The  object  of  sect.  4  of  the  Act  of  1861 
was  to  exempt  a  vessel  from  the  obligation 
imposed  by  sect.  9  of  the  Act  of  1807  to  take  a 
Bristol  pilot  on  board  when  the  vessel  was 
bound  to  or  from  Cardiff,  Newport,  or  Gloucester. 
The  pilotage  areas  of  some  of  these  districts 
overlap,  and  that  of  Newport  overlaps  part  of  the 
port  of  Bristol.  At  the  time  when  the  respon- 
dent refused  to  give  the  charge  of  the  vessel  to 
the  appellant,  the  vessel  was  still  within  the 
pilotage  area  or  district  of  Newport,  and  there- 
fore the  Newport  pilot  was  properly  in  charge  as 
pilot.  Seot.  29  of  the  Act  of  1861  is  important. 
This  vessel  was  a  vessel  bound  "from  "  Newport 
within  the  meaning  of  that  section,  and  therefore 
the  master  could  require — as  he  did — the  assist- 
ance of  a  pilot  licensed  by  the. Newport  Board, 
and,  on  being  so  required,  the  Newport  pilot  was 
bound  to  take  upon  himself  the  charge  of  the 
vessel,  and  to  pilot  the  vessel  for  such  distance 
within  the  pilotage  district  for  which  he  might  be 
licensed  as  the  master  of  the  vessel  might  require, 
and  if  the  pilot  refused  to  pilot  the  vessel  to  such 
distance,  then  he  not  only  forfeited  his  right  to 
any  remuneration  for  his  services,  but  he  was  also 
liable  to  be  suspended  or  deprived  of  his  licence. 
Therefore,  in  the  first  place,  the  provisions  of 
sect.  9  of  the  Act  of  1807  do  not  apply  at  all  in 
this  case  by  reason  of  the  repealing  provisions  in 
sect.  4  of  the  Act  of  1861,  inasmuch  aa  this 
vessel  was  a  vessel  .bound  from  Newport ;  and  in 
the  next  place,  even  if  the  pilotage  was  eompul- 
Bory  within  the  port  of  Bristol,  it  would  not  be 
so  for  that  part  of  the  port  of  Bristol  which  was 
overlapped  \>j  the  pilotage  area  of  Newport,  and 
by  sect.  29  the  Newport  pilot  (the  respondent)  was 
entitled  to  pilot  the  ship  to  the  furthest  limit  of 
the  district  for  which  he  was  licensed,  and  he  was 
therefore  entitled  to  remain  in  charge  of  the 
vessel,  even  after  the  vessel  had  entered  the  port  of 
Bristol,  so  long  as  she  was  still  within  the  Newport 

Silotage  district.  The  refusal  by  the  respondent 
>  give  up  the  charge  of  the  vessel  to  the  appel- 
lant took  place  within  the  Newport  pilotage 
district,  although  it  may  have  been  within  the 
port  of  Bristol,  and  therefore  no  offence  was  com- 
mitted. He  referred  to  The  Charlton  (ubi  tup.), 
The  Rutland  (76  L.  T.  Ren.  662 ;  (1897)  A.  0. 
833),  and  to  the  Act  of  1891* 

Clavell  Salter  in  reply. — Taking  these  Bristol 
Acts  together,  they  create  the  offence  charged  in 
this  case,  and  that  offence  was  committed  unless 
the  vessel  was  exempt  under  the  Act  of  1861.  The 
effect  of  the  Acts  is  that  if  a  vessel  is  going  into 
the  port  of  Bristol  and  is  in  this  area  which  is 
common  to  the  port  of  Bristol  and  to  the  pilotage 
district  of  Newport,  she  is  not  exempt  from  oom- 

Eulsory  pilotage  simply  because  she  happens  to 
ave  been  also  at  Newport 


Lord  Alvebstonk,  C.J. — This  ease  presents  to- 
me very  considerable  difficulties,  and,  but  for  the- 
assistance  that  1  have  received  from  the  argu- 
ments, I  think  I  should  like  to  have  taken  time  to- 
go  through  the  statutes  referred  to;  but,  after  the 
best  consideration  I  can  give  to  the  case,  I  think 
that  this  appeal  must  be  allowed.  The  general 
purview  of  these  statutes  may,  in  my  opinion,  be 
stated  with  fair  accuracy  and  conciseness  without 
going  through  the  whole  of  their  enactments  in> 
detain.  Originally,  as  appears  from  the  history 
in  the  case  of  The  Charlton  (ubi  sup.),  and  as 
I  should  gather  from  the  statutes  themselves,. 
Bristol  was.  practically  speaking,  tjie  only  port  of 
importance  upon  the  Bristol  Channel  for  this 
purpose,  and  according  to  the  earlier  statutes — 
and  for  this  purpose  I  need  only  comtnenoe  with 
the  Bristol  Wharfage  Act  of  1807 — the  authority 
for  licensing  pilots  on  the  Bristol  Channel  was 
the  Bristol  Corporation.  The  respondent  was 
summoned  for  an  offence  against  the  statute  47 
Geo.  3,  sess.  2,  c.  xxxiii.  (the  Bristol  Wharfage  Act 
1807).  in  that  he  had  continued  to  navigate  this 
vessel  within  the  port  of  Bristol  when  a  Bristol 
pilot  had  offered  his  services.  Therefore  it  seems 
to  me  that  what  we  have  really  got  to  consider  is 
the  true  state  of  the  law  at  present  as  regards 
the  area  over  which  pilotage  is  compulsory  in  and 
out  of  Bristol,  and  as  regards  the  vessels  in 
respect  of  which  pilotage  is  compulsory  in  and 
out  of  Bristol.  I  may  say  at  once  that  we  ought 
to  deal  with  this  case  upon  the  theory  that  this 
vessel  was  bound  "  from  "  Newport.  Upon  the 
facts  in  this  case  it  is  not,  in  my  opinion,  open  to- 
the  appellant  to  say  that  this  vessel  was  not 
treated  by  the  magistrates,  who  decided  in  favour 
of  the  respoudent,  as  being  bound  from  the  port 
of  Newport ;  but  on  the  other  hand,  it  must  be 
observed  tbat  it  is  admitted  that  the  pilotage  was 
compulsory  within  the  port  of  Bristol.  A  para- 
graph of  the  case  says  this :  "  The  steamship  was 
not  a  coasting  vessel  or  an  Irish  trader,  and  when, 
within  the  port  of  Bristol  was  not  exempt  from 
compulsory  pilotage."  Therefore  we  must  take 
it  that  the  ship  in  respect  of  which  this  right  to- 
be  navigated  in  the  port  of  Bristol  by  a  Newport 
pilot  is  claimed  can  only  succeed  if  she  is  able 
to  establish  that,  under  the  sections  to  which 
I  am  about  to  refer,  pilotage  was  not  compul- 
sory within  the  port  of  Bristol  in  respect  of 
that  area  which  was  common  to  the  port  of 
Bristol  and  to  the  ports  or  pilotage  district* 
of  Cardiff,  of  Newport,  or  oi  Gloucester.  I 
was  for  a  considerable  time  very  much  impressed 
with  the  argument  of  counsel  for  the  respondent. 
It  seemed  to  me  that  it  was  onen  to  grave  con- 
sideration, apart  from  the  language  of  the  sections 
to  which  I  am  about  to  refer,  that  the  scheme  of 
the  Bristol  Channel  Pilotage  Act  1861  was  to- 
create  two  or  three  other  pilotage  areas,  the  areas 
overlapping  among  themselves,  as  we  are  told 
that  the  pilotage  areas  of  Newport  and  Cardiff  do, 
and  also  overlapping  that  part  of  the  Bristol 
Channel  which  is  within  the  port  of  Bristol ;  and 
that  it  was  intended  to  create  certain  authorities 
which  should  license  pilots  and  should  give  to 
those  pilots  what  I  may  call  full  rights  within 
those  geographical  areas,  even  although  the 
areas  overlapped  or  were  in  certain  parts  in 
common.  It  seems  to  me  that  if  we  took 
that  view,  having  regard  to  the  fact  that  the 
pilotage  was  found  to  be  compulsory  in  the 
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Bristol    district,   we   should    be   obliged  to 
come  to  the  conclusion  that  the  Newport  pilot 
would  be  a  good  compulsory  pilot  and  would  pro- 
tect the  ship,  even  although  the  Newport  pilot 
was  within  the  port  of  Bristol  and  had  not,  of 
course,  ex  hypotheri  been  licensed  by  the  corpora- 
tion of  Bristol.   That  being  so,  we  have  to  con- 
sider whether  that  is  the  effect  of  the  Act  of  1861. 
It  may  be  said,  no  doubt,  that  the  Act  of  1861 
does  recite  that  the  great  extension  of  trade  in 
the  several    ports  01   Cardiff,  Newport,  and 
Gloucester  made  it  expedient  "  that  a  separate 
system  of  pilotage  should  be  established  in  the 
Bristol  Channel  in  connection  with  those  respec- 
tive ports,  under  the  supervision  of  local  boards 
for  each  of  such  ports,"  and  that,  therefore, 
there  is  no  doubt  that  certain  privileges  and 
rights  in  connection  with  pilotage  and  pilots  were 
intended  to  be  created  by  the  Act  of  1861.  Then 
comes  the  section— namely,  sect.  4— to  which  so 
much  argument  has  been  addressed,  and  with 
which  we  have  to  deal  in  this  case :  "  From  and 
after "  a  certain  date  "  so  much  of  tbe  ninth 
section  of  the  said  Act " — that  is,  the  Act  of  47 
Geo.  3,  the  Act  of  1807 — "  as  relates  to  vessels 
navigating  or  passing  up  or  down  the  Bristol 
Channel,  bound  to  or  from  either  of  the  said  ports 
of  Cardiff,  Newport,  or  Gloucester,  shall  be  and 
tbe  same  is  hereby  repealed."  I  was  for  some 
time  impressed  with  the  view  that  that  did  mean 
to  exempt  from  the  provisions  of  sect.  9  of  the 
Bristol  Wharfage  Act  of  1807  a  vessel  coming 
from   Newport,    Cardiff,  or    Gloucester,  even 
though  it  went  into  Bristol,  and  that,  at  any  rate 
within  the  area  which  was  common  to  the  two 
ports,  or  I  should  rather  say  to  the  port  of  Bristol 
and  to  the  pilotage  district  of  Newport — taking 
Newport  in  this  case — created  by  sect.  8  of  the 
Act  of  1861,  pilotage  was  no  longer  compulsory. 
It  is  to  be  observed  that  sect.  9  of  the  Act  of  1807 
says  that  "all  vessels  sailing,  navigating,  or 
passing  up,  down,  or  upon  the  Bristol  Channel 
to  the  eastward  of  Lnndy  Island   .   .   .  shill 
be  conducted,  piloted,  and  navigated  by  pilots 
duly  authorised  and  licensed  by  the  mayor,  alder- 
men, and  burgesses  of  Bristol " ;  and  the  subse- 
quent section  (sect.  11)  prevents  unauthorised 
persons — that  is  to  say,  persons  not  sanctioned 
tnd  authorised  and  licensed  by  the  mayor,  alder- 
men, and  burgesses  of  Bristol — from  navigating 
these  ships.   It  is  with  some  doubt  that  I  have 
come  to  the  conclusion  that  it  was  not  intended 
by  the  Legislature  in  sect.  4  of  the  Act  of  1861  to 
include  and  deal  with  the  case  of  vessels  going 
into  and  out  of  the  port  of  Bristol ;  that  it  was 
intended  to  deal  with  the  case  of  vessels  which 
were  going  to  and  from  Cardiff,  to  and  from 
Newport,  and  to  and  from  Gloucester,  by  way  of 
tbe  Bristol  Channel,  and  that  the  section  did  not 
purport  to  deal  specifically  with  the  case  of  vessels 
which  were  going  into  or  out  of  Bristol  at  all. 
The  concession  was  a  very  valuable  one,  as  I 
pointed  out  in  the  course  of  the  argument, 
because  up  to  the  passing  of  that  Act  in  1861, 
east  of  Lundv  Island,  all  vessels,  whether  they 
went  to  Cardiff,  Newport,  or  Gloucester,  were 
bound  to  take  Bristol  pilots  under  the  Bristol 
Wharfage  Act  of  1807.   The  subsequent  sections 
of  the  Act  of  1861  also,  I  confess,  for  a  time 
impressed  me  in  the  respondent's  favour.  The 
power  to  license  in  sect.  23,  the  compulsion  in 
sect  29  which  compels  a  pilot  to  take  a  vessel  to 


the  limit  of  the  district  for  which  he  is  licensed, 
and  the  power  in  sect.  26  to  lioense  the  old  existing 
port  pilots  of  Cardiff,  Newport,  and  Gloucester  for 
the  whole  pilotage  area  of  tbe  new  pilotage  autho- 
rity certainly  do  tend  in  favour  of  the  view  put 
forward  on  behalf  of  the  respondent,  that  these 
persons  were  intended  to  have  licences  to  navigate 
ships  throughout  their  whole  pilotage  area.  I 
cannot,  however,  help  thinking  that  this  is  all 
subject  to  the  general  observation  that  the  Legis- 
lature, in  sect.  4  of  the  Act  of  1861,  were  not 
thinking  of  or  dealing  with  vessels  that  were 

¥>ing  into  or  out  of  the  port  of  Bristol  at  all. 
hey  were  dealing  with  the  case  of  the  other 
ports  there  specified  which  were  reached  by  the 
Bristol  Channel ;  and  therefore  we  must  look  at 
the  othnr  sections  to  see  what  are  the  provisions 
as  to  compulsory  pilotage,  and  as  to  the  persons 
who  may  be  the  compulsory  pilots  within  tbe  port 
of  Bristol  in  the  case  of  vessels  going  to  and 
from  the  port  of  Bristol.  In  other  words,  to 
adopt  the  very  comprehensive,  accurate,  and  con- 
cise way  in  which  counsel  for  the  appellant  put  it 
in  his  reply,  tbe  effect  of  these  statutes  is  not  to 
exempt  from  compulsory  pilotage  vessels  that  a  re 
going  into  the  port  of  Bristol,  in  this  common 
area,  simply  because  they  happen  to  have  been 
also  atone  of  the  ports  wbioh  are  mentioned  in 
the  Act  of  1861.  Therefore,  though,  as  I  have 
said.  sect.  29  of  tbe  Act  of  1861  and  the  other 
sections  of  that  Act  may  afford  arguments  which 
have  to  be  carefully  considered,  they  are  not,  in 
my  opinion,  sufficient  to  support  the  argument  of 
counsel  for  the  respondent.  I  thought  at  first 
that  possibly  a  distinction  might  be  drawn 
between  vessels  bound  from  Cardiff,  Newport,  or 
Gloucester,  and  vessels  bound  to  those  ports.  For 
this  purpose,  I  doubt  whether  that  distinction  is 
sound.  I  think  sect.  29  was  passed  for  the  pur- 
pose of  compelling  the  Cardiff,  Newport,  or 
Gloucester  pilot  to  take  the  vessel  as  far  as  his 
district  would  allow  him,  otherwise  he  was  to  for- 
feit certain  rights  which  be  enjoyed  under  the  Act. 
I  am  supported  in  that  view  by  the  curious  enact- 
ment in  sect.  3  of  the  provisional  order  of  the 
Act  of  1891.  I  quite  agree,  and  I  think  it  is 
fairly  put  by  both  of  the  learned  counsel,  that  the 
real  enacting  effect  of  this  provisional  order, 
which  has  the  force  of  a  statute,  was  only  to 
alter  the  old  geographical  areas  to  which  the  Act 
of  1807  did  apply,  and  it  is  quite  possible,  and  I 
think  it  is  true,  that  the  new  geographical 
area  was  subject  to  all  tbe  enactments  both  in 
the  Act  of  1807  and  in  the  amending  Act  of  1861, 
and  any  other  statute  which  lias  been  mentioned. 
But  I  think  that  the  language  of  sect.  3  does 
confirm  tbe  view  that  in  dealing  with  the  Act  of 
1807  and  the  other  legislation  with  respect  to  tbe 
Act  of  1807,  particularly  that  in  sect.  4  of  the 
Act  of  1861,  they  were  not  dealing  with  the  case 
of  vessels  going  into  and  out  of  the  port  of 
Bristol,  because  the  provisional  order  does  appear 
to  recognise  that  vessels  going  to  or  from  the  port 
of  Bristol  shall  be  exempted  from  all  obligations 
except  when  within  the  limits  of  that  port.  I 
therefore  come  to  the  conclusion,  on  a  considera- 
tion of  the  statutes  themselves,  that  this  vessel  was 
not  an  exempt  ship ;  that  she  was  bound,  within 
the  port  of  Bristol,  going  to  Bristol,  when  she  got 
within  the  area  of  tbe  port  of  Bristol,  to  have 
a  compulsory  pilot,  and  that  the  man  who  was 
navigating  her—namely,  the  respondent— who 
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might  well  think  that  under  sect.  29  of  the  Act  of 
18ol  he  had  the  right  to  take  hor,  was  not  the 
compulsory  pilot  contemplated  by  the  earlier  Act. 
Then  it  is  said  that  the  case  of  The  Charlton  (ubi 
gup.)  is  an  authority  in  favour  of  this  view.  I  do 
not  think  it  is  an  authority  at  all.  In  my 
opinion  the  court  were  there  dealing  with  a 
different  case,  and  had  not  really  before  them  the 
difficulties  with  which  we  have  to  deal  in  this 
case.  I  very  much  doubt  whether  the  point 
which  we  have  had  to  consider  in  this  case  was 
very  carefully  considered  by  the  learned  judges 
in  that  case.  It  is  certain  that  they  had  not  got 
all  the  statutes  before  them,  and  I  doubt  whether 
the  point  was  carefully  considered.  But  it  is 
very  obvious  that  in  that  case  the  only  important 
question  was,  Was  the  duty  of  the  compulsory 
pilot  as  such  ended  at  the  time  of  the  collision, 
because,  although  he  had  been  taken  on  board  ai 
a  compulsory  pilot,  the  vessel  at  the  place  where 
the  collision  occurred  was  outside  the  district  for 
which  the  pilotage  was  compulsory,  though  still 
within  the  district  for  which  the  pilot  was 
licensed  ?  And  unless  the  ship  was  an  exempt 
ship  outside  Kingroad,  or  at  any  rate  at  the  place 
where  the  collision  occurred,  no  argument  could 
have  been  raised.  The  case  of  General  Steam 
Navigation  Company  v.  British  Colonial  Steam 
Navigation  Company  (ttbi  sup.)  was  referred  to,  and 
it  was  dealt  with  in  the  judgments  in  the  case  of 
The  Charlton  (ubi  tup.),  and,  to  put  the  matter 
shortly,  as  it  was  put  by  Kay,  L.J.  in  The 
Charlton  case,  the  pilot  in  that  case  came  on 
board  as  a  compulsory  pilot,  and  ho  continued  to 
be  in  the  position  of,  though  in  fact  he  was  not, 
a  compulsory  pilot  at  the  time  when  the  collision 
happened.  There  are  certain  expressions  in  those 
judgments  which  do  support  the  view  that  their 
Lordships  thought  in  that  case  that  pilotage 
within  the  area  of  the  port  of  Bristol  was  still  com- 
pulsory.  To  that  extent  opinions  were  expressed 
in  favour  of  the  view  wnich  I  have  adopted 
after  hearing  the  arguments  for  the  appellant. 
But  I  do  not  want  to  base  my  judgment  simply 
upon  the  authority  of  that  case,  because  I  do  not 
think  it  is  an  authority  in  that  sense.  I  come  to 
the  conclusion  that  the  legislation  upon  which 
counsel  for  the  respondent  based  hiB  argument  is 
not  sufficient  to  exempt  the  ship,  and  does  not 
remove  the  obligation  to  have  a  compulsory  pilot 
on  board  when  the  vessel,  bound  to  the  port  of 
Bristol,  gets  within  the  limits  of  that  port ;  and 
in  this  case,  inasmuch  as  the  respondent,  who  was 
purporting  to  pilot  the  ship,  was  not  licensed  by 
the  corporation  of  Bristol,  but  was  only  licensed 
to  take  vessels  in  and  out  of  Newport,  and, 
incidental  thereto,  to  take  them  across  this  part 
of  the  area  which  was  common  to  the  various 
licensing  districts  when  the  vessel  was  leaving 
Newport,  it  does  not  enable  the  master  to  say 
that  the  statute  was  satisfied  because  he  had  got 
this  pilot  on  board.  I  think,  therefore,  that  the 
magistrates  ought  to  have  convicted  in  this  case. 

Lawrance,  J. — I  entirely  agree,  for  the  reasons 
given  by  my  Lord. 

Kennedy,  J. — I  agree,  and  I  only  wish  to  add 
a  very  few  words.  One  paragraph  of  this  case 
states  that  this  steamship,  when  within  the  port 
of  Bristol,  was  not  exempt  from  compulsory 
pilotage.  If  this  is  an  area  (the  area  ending  with 
the  point  at  Kingroad)  within  which  she  was  not 


an  exempt  ship — in  other  words,  within  which 
she  still  had  an  obligation  to  take  on  board  a 
compulsory  pilot — then  there  was  no  power,  as  it 
seems  to  me.  in  the  Newport  pilotage  authorities 
to  create  a  compulsory  pilotage  for  the  Bristol 

fiort.  The  pilot  who  was  on  board  was  a  pilot 
icensed  by  the  Newport  authorities ;  and,  while 
under  sect.  29  of  the  Act  of  1861  he  might  be 
required  to  take  an  outward-bonnd  vessel  from 
Newport  to  the  utmost  limit  within  the  Newport 
pilotage  district  that  the  master  of  the  vessel 
wished,  he  could  not  thereby  become  a  pilot  who 
would  be  able  to  assert  a  right  to  be  taken  on 
board  for  the  port  of  Bristol  as  a  compulsory 
pilot.  I  am  dealing  with  this  case  upon  the  basis 
of  a  statement  in  the  case  itself  that  this  vessel 
was  not  an  exempt  ship  from  compulsory  pilotage 
coming  into  Bristol,  and,  if  that  be  so.  then  it 
seems  to  me,  for  the  reasons  which  my  Lord  has 
given,  that  the  Act  of  1861  did  not  get  rid  of  the 
obligation  of  compulsory  pilotage,  and  that  the 
post  of  a  compulsory  pilot  could  not  be  held  by  a 
pilot  who  had  started  as  a  Newport  pilot  and 
not  as  a  pilot  of  the  port  of  Bristol. 

Appeal  allowed.    Caie  remitted  to  the  justices 
with  a  direction  to  convict. 
Solicitors  for  the  appellant,  Whites  and  Co., 
for  James  Inship  and  Co.,  Bristol. 

Solicitors  for  the  respondent,  Herbert  Smith, 
Goss,  King,  and  Gregory,  for  Lyne  and  Co., 
Newport,  Monmouth. 
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(  Before  Lord  Alverstone,  C.J.,  Collins,  M.R., 
and  Homer,  L.J.) 
London  Transport  Company  Limited  v. 

Trechmann  Brothers,  (o) 
appeal  from  the  king*8  bench  division. 

Ship— Charter-party — Freight  at  per  ton  shipped 
payable  on  right  delivery — Lump  sum  fretglU 
— Loss  of  part  of  cargo  by  jettison — Payment  by 
consignees  of  bill  of  lading  freight — Rights  of 
charterers  against  shipowners. 

By  a  charter  party  it  was  agreed  that  a  ship  was 
to  had  at  tiume  a  full  and  complete  cargo  of 
sugar  in  bags,  and  therewith  proceed  to  Boston 
and  there  deliver  the  cargo  agreeably  to  bills  of 
lading,  on  being  paid  freight  at  the  rate  of 
10s.  6d.  per  ton  gross  weight  shipped,  payable  on 
right  and  true  delivery  of  the  cargo  in  cash  ; 
charterers'  liability  to  cease  when  cargo  was 
shipped  and  bills  of  lading  signed,  provided  all 
the  conditions  called  for  in  the  charter  had  been 
fulfilled,  but  vessel  to  have  a  lien  for  freight, 
dead  freight,  and  demurrage  ;  the  master  to 
sign  bills  of  lading  at  any  rate  of  freight  as 
presented,  without  prejudice  or  reference  to  the 
charter,  any  difference  between  the  charter-party 
and  the  bills  of  lading  freight  to  be  settled  at 
Fiume  071  clearance  of  vessel,  if  required  by 
master. 
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The  charterer*  had  previously  agreed  with  an 
American  company  at  Boston  to  ehip  by  the 
vessel  named  in  the  charter-party,  a  cargo  of 
sugar  in  bags  from  Fiume  to  Boston  at  lQs.per 
toft. 

On  the  vessel  being  loaded,  the  difference  between 
the  charter-party  and  the  bills  of  lading  freight 
—i.e.,  6cL  per  ton — was  paid,  and  bills  of  lading 
were  signed. 

In  the  course  of  the  voyage  the  vessel  went  aground 
and  part  of  the  cargo  was  jettisoned.  On  the 
arrival  of  tne  vessel  the  remainder  of  the  cargo 
was  delivered,  and  the  consignees  thereupon  paid 
to  the  shipowners  the  bill  of  lading  freight  pay- 
able on  the  gross  weight  shipped. 

In  an  action  by  the  charterers  against  the  ship- 
owners to  recover  so  much  of  the  freight  paid  by 
the  consignees  to  the  ship  owners  as  represented 
the  freight  upon  the  cargo  which  was  not 
delivered. 

Held  (by  Lord  Al  vert  tone,  CJ.  and  Collins,  M.R., 
Bomer,  LJ.  dissenting),  that  the  charterers  were 
entitled  to  recover  the  sum  claimed. 

Judgment  of  Walton,  J.  affirmed. 

Appeal  by  the  defendants  from  the  judgment  of 
Walton,  J.  at  the  trial  of  the  action  without  a 
jary. 

The  action  was  brought  by  the  charterers  of 
the  steamship  Wilster  against  the  owners  to 
recover  a  sum  of  545Z.  8s.  3d.,  part  of  the  freight 
paid  by  the  consignees  of  the  cargo  under  the  bill 
of  biding,  which  the  charterers  claimed  had  been 
collected  by  the  shipowners  for  the  charterers' 

U86. 

On  the  11th  Dec.  1901  the  plaintiffs  entered 
into  a  contract  with  the  American  Sugar  Refining 
Company  of  New  York,  by  which  they  undertook 
to  ship  from  3000  to  3150  tons  of  sugar  in  bags, 
quantity  at  steamer's  option,  by  the  steamship 
Wilster,  "  Fiume  to  Boston,  at  10».  per.  ton  of 
1000  kilogrammes  gross  weight  shipped." 

On  the  10th  Jan.  1902  an  agreement  for  the 
chartering  of  the  steamship  Wilster  was  entered 
into  between  the  plaintiffs  as  charterers  and  the 
defendants  as  owners. 

A  printed  form  of  charter-party  was  made  use 
of,  some  of  the  printed  words  being  struck  out, 
and  other  words  being  written  in.  In  the  follow- 
ing copy  of  the  material  parts  of  the  charter-party, 
the  words  within  brackets  are  the  printed  words 
that  were  struck  out,  and  the  words  that  are 
in  italics  are  those  that  were  put  in  in  writing. 

London,  10th  Jan.  1002  -It  ia  this  day  mntu«Uy 
■  creed  between  Means.  Treobmanu  Brother!,  of  tbn 
food  steamship  called  the  IFt'Msr  of  tho  measurement 
of  1.^32  tona,  net  reg.,  classed  100  Al.  and  30  mir.. 
3150  max.  tons  deadweight  cargo  capacity  guaran- 
teed now  Fiume  discharging  .  .  .  that  the  (aid 
steamer  .  .  .  shall  .  .  .  sail  and  proceed  to 
Fiume  .  .  .  and  there  load  ...  a  full  and 
complete  cargo  of  tugar  in  bags  [lawful  merchandise*  io 
the  customary  ma-mer  [including  the  unual  deck  cargo 
which  tho  said  charterers  bind  themselves  to  ehip,  not 
exceeding  what  she  rin  reasonably  stow  and  Carry  Over 
and  above  her  tackle,  apparel,  provisions,  fuel,  and 
furniture  [but  charterers  having  the  full  reach  of  the 
holds  and  spare  bankers,  tho  same  as  if  the  steamer  was 
loading  for  owner's  benefit],  and  being  so  loaded  shall 
therewith  proceed  immediately  to  Boston  .  .  .  and 
there  deliver  the  cargo  agreeably  to  bills  of  lading  on 
being  paid  freight  In  full  of  all  port  charge e.  wharfages, 
pilctagei,  and  other 


Tho  ship  to  be 


paid  by  steamers  [for  the  full  reaches  and  bnrden  of  the 
steamer's  hold  and  every  available  space,  tho  lamp  sum 
of  or]  at  tbo  rate  of  ten  shillings  and  sixpence  per  ton 
of  liOcwt.  prosH  weight  shipped  delivered  ,  payable  on 
right  and  true  delivery  of  the  cargo  in  ca*h  at  the 
current  rate  of  exchange  for  sixty  days'  sight  bills  on 
London.  [In  the  event  of  steamer  not  carrying  the 
guaranteed  dead  weight  as  above,  or  owners  failing  to 
prove  to  the  satisfaction  of  charterers  that  tho  steamer 
can  carry  same,  owners  to  be  responsible  for  the  con- 
sequences thereof,  and  the  above-mentioned  lnmp  sum 
to  be  reduced  in  proportion.]  If  required  by  master, 
one-third  of  freight  payable  here  lets  3_  per  cent,  to 
cover  interest  and  insurance.  . 
addressed  at  port  of  destination  to 
on  usual  terms  paying  2  J  per  cent, 
on  signing  bills  of  lading.  Charterers'  liability  to  i 
when  cargo  is  shipped  and  bills  of  lading  signed,  pro- 
vided all  the  conditions  called  for  in  this  charter  have 
been  fulfilled,  but  vessel  to  have  a  lien  on  the  cargo  for 
freight,  dead  freight,  end  demurrage.  The  master  or 
parson  appointed  by  him  shall  sign  bills  of  lading,  at 
any  rate  of  freight  as  presented  without  prejudice  or 
reference  to  this  obarter  ;  and,  if  required,  be  is  to  give 
charterers'  agents  in  Fiume  written  authority  to  sign 
thorn  for  him  in  accordance  with  mate's  receipts  ;  any 
difference  between  this  charter-party  and  bills  of  lading 
freight  shell  be  settled  at  Fiume  on  clearance  of  vessel 
it  required  by  master  ;  if  in  charterers'  favour  by 
captain's  draft  payable  three  days  after  arrival  at  port 
of  discbarge,  if  in  steamer's  favour,  in  cash,  less  3  per 
cent,  for  all  charges.    .    .  . 

The  bills  of  lading  signed  bjr  the  plaintiffs* 
agent  contained  the  words  "freight  and  other 
conditions  as  per  agreement." 

The  agreement  there  referred  to  was  the  agree- 
ment of  the  Uth  Dec.  1901  between  the  plaintiffs 
and  the  American  Sugar  Refining  Company. 

The  vessel  was  loaded  at  Fiume  with  a  cargo  of 
31,025  bags  of  sugar. 

Bills  of  lading  were  signed,  and  the  difference 
between  the  charter-party  and  the  billa  of  lading 
freight — viz.,  6d.  per  ton — was  paid  to  the  ship- 
owners at  or  about  the  time  when  the  vessel 
sailed  from  Fiume. 

When  close  to  Boston  the  vessel  went  aground, 
and  there  was  very  considerable  difficulty  in 
floating  her. 

Part  of  the  cargo  was  jettisoned,  and  many  of 
the  bags  of  sugar  were  damaged  by  water,  so  that 
on  the  arrival  of  tho  ship  at  Boston  only  27,743- 
bags  out  of  the  31,025  that  had  been  shipped 
were  delivered  to  the  consignees;  and  out  of 
these  27,743  bags  771 t>  were  empty. 

The  consignees  of  the  sugar,  the  American 
Sugar  Refining  Company,  paid  to  the  defendants 
the  whole  of  the  bill  of  lading  freight,  that  is  to 
Bay,  freight  upon  the  whole  cargo  shipped  at 
shipping  weights,  amounting  to  15.il*.  5s.  Id. 

The  plaintiffs  alleged  that  tinder  the  charter- 
party  they  were  not  liable  to  pay  full  freight  upon 
the  whole  cargo  shipped  at  shipping  weights,  but 
were  only  liable  to  pay  freight  on  the  cargo 
actually  delivered,  and  they  brought  this  action 
to  recover  from  the  defendants  the  sum  paid  to 
the  defendant*,  by  the  consignees  as  freight  in 
respect  of  the  sugar  which  was  not  delivered, 
amounting  to  5451.  8*.  3d. 

At  the  trial  of  the  action  without  a  jury  the 
following  judgment  was  delivered : — 

Walton,  J.  (after  stating  the  facts  his  Lord- 
ship continued :)— Now  the  question  of  the  char- 
terers' liability  for   freight  must,  of  course, 
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depend  upon  the  term*  of  the  charter-party.  The 
shipowners  Hay  to  the  plaintiffs,  the  charterers  : 
*'  We  are  entitled  to  th*e  fall  freight  which  has 
been  paid  because  we  have  just  the  same  rights  as 
yon  say  you  have  under  yonr  bill  of  lading 
against  the  consignees."  Under  the  charter- 
party  the  shipowners  Bay :  "  We  are  entitled  to 
recover  the  freight  upon  the  total  weight  shipped, 
-whether  delivered  or  not,  and  therefore  we  are 
-entitled  to  keep  the  1551 Z.  which  we  have  in  fact 
collected;  it  is  not  your  freight,  it  is  not  a 
-balance  of  freight  over  and  above  what  we  as 
shipowners  are  entitled  to ;  we  are  entitled  to  the 
whole  of  it;  we  did  not  collect  it  for  you  the 
-charterers."  In  support  of  that  contention  Mr. 
Carver  referred  to  a  number  of  cases,  the 
last  of  which  was  the  case  of  Merchant  Shipping 
Company  v.  Amitage  (29  L.  T.  Rep.  809 ;  L.  Rep. 
$  Q.  B.  99).  The  headnote  in  the  Law  Reports 
is  this :  "  By  charter-party  a  ship  was  to  load  at 
Colombo  or  Cochin  from  the  charterers'  agents  a 
full  and  complete  lading  and  proceed  to  London 
and  discharge  there,  fire  and  other  dangers  of 
the  sea  excepted,  a  lump  sum  freight  of  5000/.  to 
be  paid  after  entire  discharge  and  right  delivery  of 
the  cargo  in  cash  two  months  after  the  date  of 
the  ship's  report  inwards  at  the  Custom  House. 
Part  of  the  cargo  loaded  in  accordance  with  the 
charter-party  was  lost  by  fire  without  any  default 
of  the  master  or  crew  and  the  remainder  was 
delivered  in  London.  Held,  that  the  shipowner 
was  entitled  under  the  charter-party  to  the  full 
sum  of  50002."  In  that  case  the  freight  was  a 
lump  sum  of  50001.  indivisible.  The  cargo  was 
shipped  and  the  whole  of  it  was  not  delivered. 
Part  of  it  was  lost  by  fire,  and  it  was  there  con- 
tended that  the  shipowner  was  not  entitled  to  the 
lump  sum  of  5900/.,  but  only  to  some  part  of  it 
It  was  held  that  he  was  entitled  to  the  full 
freight.  Lord  Bramwell,  then  Baron  Bramwell, 
in  giving  judgment,  said  this :  "  The  claim  is  '  a 
lump  sum  freight  of  5000L  to  be  paid  after  entire 
discharge  and  right  delivery  of  the  cargo  in  cash 
two  month's  after  the  date  of  the  ship's  report 
inwards  at  the  Custom  House.'  Now,  Mr. 
Williams  says  that  until  the  ship  is  discharged 
and  there  is  a  right  delivery  of  the  cargo  the  lump 
sum  is  not  due.  It  may  possibly  be  that  verbally 
he  is  right.  It  so,  what  is  the  meaning  of  '  the 
cargo.'  In  my  opinion  it  is  the  cargo  which  she 
has  to  deliver.  It  does  not  mean  the  cargo 
she  has  shipped  but  which  she  is  not  bound  to 
deliver,  which  the  shipowner  is  excused  from 
delivering;  it  means  the  right  delivery  of  the 
cargo  which  is  to  be  delivered,  not  the  right  deli- 
very of  the  cargo  which  was  originally  shipped  on 
board  of  her.  Now,  there  is  a  cogent  argument  in 
favour  of  this  construction.  Suppose  that  5/. 
worth  of  these  goods  had  been  stolen  by  the 
crew,  that  would  not  be  within  the  exceptions ; 
then  would  it  have  been  possible  to  have  said 
that  the  whole  lump  sum  was  lost  P  Would  not 
the  common  rule  have  applied?  The  defen- 
dants would  have  had  to  pay  the  freight  and 
seek  their  remedy  by  a  cross  action.  If  that  is 
so,  is  it  not  very  odd  that  the  shipowner  is 
worse  off,  because  be  is  not  subject  to  an 
action  than  if  he  had  )>een  subject  to  an 
action  —  that  is  to  say,  he  is  worse  off 
because  fire  has  caused  the  loss  than  he 
would  have  been  if  it  had  been  owing  to  a 
depredation  of  the  crew?   I  venture  to  think 
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some  interpretation  must  be  put  upon  the  clause 
to  preclude  the  entire  delivery  of  the  whole  cargo 
being  a  condition  precedent.     Therefore  in  that 
case  the  court  felt  that  it  would  be  so  unreason- 
able to  say  the  shipowner  must  lose  the  whole  of 
his  lump  sum  freight  if  he  failed  to  deliver  any 
part,  however  Bmafi,  of  the  cargo,  that  they  were 
driven  to  put  the  construction  upon  the  contract 
that  the  entire  delivery  of  the  whole  cargo  was 
not,  and  could  not  have  been  intended  to  be, 
a  condition  precedent.   No  doubt,  then,  if  this 
charter-party  were  a  charter-party  for  a  lump 
sum  freight  as  in  that  case  I  should  be  governed 
of  course  by  that  case,  and  I  have  no  desire  to 
distinguish  it  in  any  way,  and  should  simply 
follow  it    The  question  really  is  whether  thiB 
charter-party  is  a  charter-party  similar  to  that 
which  the  court  had  to  construe  in  the  case 
of  Merchant  Shipping   Company  v.  Armitnge 
(ubi  tup.).   It  seems  to  me  that  the  reasoning 
upon  which  that  judgment  was  arrived  at  de- 
pended essentially  upon  the  fact  that  the  freight 
payable  was  a  lump  sum  freight  in  this  strict 
sense,  that  it  was  an  indivisible  freight  I 
am  not  at  all  certain  that  if  in  that  case  the 
freight  had  been,  not  an  indivisible  lump  sum, 
but  a  sum  to  be  arrived  at  at  a  rate  per  ton  upon 
the  cargo  shipped — and  the  delivery  of  the  cargo 
intended  to  be  carried  and  intended  to  be  deli- 
vered under  the  bill  of  lading  was  prevented  by 
some  of  the  excepted  perils — that  the  judgment 
would  have  been  the  Bame,  I  doubt  whether  in 
such  a  case  as  that,  even  though  the  freight  was 
to  be  a  freight  payable  upon  tne  weight  shipped, 
and  in  that  sense  perhaps  a  lump  Bum  freight, 
it  would  have  been  regarded  as  an  indivisible 
freight  and  whether  the  court  would  have  felt 
itself  constrained,  as  it  did  in  that  case,  to  treat 
the  words  which  correspond  to  the  words  of 
this  charter-party,  "payable  on  right  and  true 
delivery  of  the  cargo   as  something  not  amount- 
ing to  a  condition  precedent.    However,  it  is 
necessary  to  look  at  the  clauses  of  this  par- 
ticular charter-party  and  see  what  is  a  fair  con- 
struction of  them  with  regard  to  the  freight 
payable.    I  do  not  know  that  there  are  any 
clauses  other  than  what  1   have  read  which 
really  help  in  coming  to  a  conclusion  upon  this 
matter.  There  is  this  clause  which  I  have  referred 
to  which  provides  that:  "  Any  difference  between 
this  charter-party  and  bills  of  lading  freight  shall 
be  settled  at  Fiume  on  clearance  of  vessel,  if 
required  by  master."   That  does  seem  to  contem- 
plate an  adjustment  at  Fiume.   It  seems  to  con- 
template that  the  freight  payable  under  the 
charter-party  is  such  a  freight  that  at  Fiume  it 
would  be  possible  to  compare  it  with  the  bills  of 
lading  freight  and  to  settle  once  for  all  whether 
there  is  any  difference  either  one  way  or  the  other, 
and  if  there  is  any  difference  it  seems  to  contem- 
plate that  that  difference  should  be  paid  at  Fiume, 
whether  it  is  in  favour  of  the  shipowners  or  the 
charterers.   That,  no  doubt,  as  far  as  it  goes,  1b 
rather  in  favour  of  the  view  put  forward  on  behalf 
of  shipowners  by  Mr.  Carver,  because  if  you 
cannot  tell  until  the  cargo  is  delivered  in  a  case 
of  this  kind  what  the  freight  payable  is  going  to 
be,  and  assuming  the  bill  of  lading  bears  the 
construction  which  is  put  upon  it  by  the  char- 
terers, then  it  would  be  impossible  to  adjust  the 
difference  of  freight  at  Fiume.   I  think  to  that 
extent  and  to  that  extent  only,  does  that  clause 
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throw  any  light  oa  the  matter.  At  the  hearing 
I  was  rather  inclined  to  think  it  might  be  carried 
farther,  bat  now  I  do  not  think  it  can.  I  think 
that  the  moat  that  can  be  said  about  that  clause 
is  that  it  does  appear  to  contemplate  that  any 
adjustment  or  difference  of  freight  can  be  settled 
■at  Fiume.  Of  course  it  is  to  be  observed  that 
that  clause  is  subject  to  this.  The  difference  is 
to  be  settled  at  Fiume  on  the  clearance  of  the 
vessel,  "if  required  by  master,"  and  only  if 
required  by  the  master;  so  that  it  is  not 
absolute,  and  one  is  really  thrown  back  upon 
the  very  words  of  the  clause  which  provided  for 
the  pay  ment  of  freight.  That  clause  provides  that 
the  vessel  being  loaded  as  required  is  to  proceed 
to  Boston  "  and  there  deliver  the  cargo  agreeably 
to  the  bills  of  biding  on  being  paid  freight."! 
leave  out  some  words,  "  at  the  rate  of  10*.  Gd.  per 
ton  of  20cwt.  gross  weight  shipped  payable  on  right 
and  true  delivery  of  the  cargo  in  cash  at  the 
current  rate  of  exchange."  The  cargo  as  pro- 
vided in  the  charter-party  is  a  "  cargo  of  sugar  in 
tags,"  and  I  have  looked  through  the  bills  of 
lading  and  I  find  mentioned  in  each  bill  of  lading 
the  number  and  the  weight  of  the  bags  for  which 
that  bill  of  lading  is  given.  I  have  gone  through 
them,  and  I  find  that  the  weight  per  bag  in  all 
the  bills  of  lading,  although  the  quantities  di  ffer, 
is  uniform.  Therefore,  I  come  to  the  conclusion, 
that  in  the  ordinary  course  of  things  at  Fiume, 
-when  a  shipment  is  made  of  sugar  in  bags  and 
bills  of  biding  are  given  in  the  way  they  were  given 
in  this  case,  the  weight  of  each  bag  is  approxi- 
mately ascertainable.  It  is  taken  to  ds  a  uniform 
weight,  and  according  to  these  bills  of  lading 
it  is  100*8  kilogrammes.  In  some  of  the  documents 
it  ia  treated  as  100 ;  but  at  any  rate,  whatever  it 
may  be,  it  is  uniform.  Therefore  we  have  this. 
It  is  a  shipment  of  sugar  in  bags,  the  weight  of 
the  bags  being  ascertained  by  the  bills  of  lading. 
■So  that  you  have  the  shipping  weight  of  the 
nircels  which  are  shipped.  That  is  certain.  That 
being  so,  what  is  the  meaning  of  the  clause 
saying  that  the  cargo  is  to  be  delivered  "on  pay- 
ment of  freight  at  the  rate  of  10s.  6d.  per  ton  of 
UOcwt.  gross  weight  shipped  payable  on  right  and 
true  delivery  of  the  cargo."  Does  that  mean  that 
the  freight  is  to  be  paid  on  the  cargo  which  is 
rightly  and  truly  delivered,  or  does  it  mean  that 
freight  is  to  be  paid  which  shall  be  equal  to 
los.  6d.  per  ton  on  the  total  weight  shipped,  and 
in  that  sense  a  lump  sum  not  depending  or  refer- 
able  in  any  way  to  the  quantity  of  carge  delivered  ? 
1  do  not  think  that  the  cases  which  I  have  been 
referred  to  really  help  one  very  much.  Those 
cases  all  proceed  on  the  assumption,  or  rather 
upon  the  fact,  that  in  those  cases  the  freight 
was  a  lump  sum  freight.  Is  it  a  lump  sum  freight 
bere 't  It  is  by  reading  the  words  as  one  must 
read  words  of  the  English  language  that  one  finds 
out  the  intention  of  the  parties,  unless  there  is 
some  strict  rule  of  construction  which  one  must 
follow.  Taking  the  words  which  make  the  cargo 
deliverable  "  on  being  paid  freight  at  the  rate  of 
10*.  6d.  per  ton  of  20owt.  gross  weight  shipped 
payable  on  right  and  true  delivery  of  the  cargo," 
and  reading  those  words  in  their  natural  sense,  I 
cannot  help  thinking  that  the  only  proper  mean- 
ins  which  can  be  given  to  them  is  that  freight  is 
to  oe  paid  upon  the  cargo  which  is  delivered.  I 
do  not  find  much  difficulty  with  regard  to  the 
words  -  per  ton  of  20cwt.  gross  weight  shipped." 


I  think  they  are  quite  satisfied  and  quite  naturally 
interpreted  as  meaning  that  there  is  to  be  no 
dispute  about  weight.  The  weight  is  to  be  the 
weight  as  shipped.  There  is  no  need  to  alter  the 
words  at  all,  merely  to  interpret  them,  and  it 
seems  to  me  that,  although  no  doubt  it  is 
expressed  briefly  and  not  quite  fully,  the  meaning 
is  that  the  freight  is  to  be  paid  at  shipping 
weight*  upon  the  cargo  which  1b  delivered.  There 
might  be  a  difference  in  the  weighing  of  the  bags 
at  Boston  and  Fiume.  The  bags  might  have 
become  wet  and  the  sugar  might  have  drained 
away  and  disputes  might  have  arisen  one  way  or 
the  other.  1  think  this  charter-party  fixes  the 
weight  per  bag,  and  that  weight  is  to  be  the 
shipping  weight,  and  is  to  be  ascertained  and  can 
be  ascertained  from  the  bills  of  biding.  There- 
fore I  think  with  regard  to  this  point  that  the 
contention  of  the  charterers  must  be  accepted. 
Now,  so  far  I  have  gone  upon  the  mere  language 
of  the  charter-party  as  it  stands;  but  I  think 
that  to  some  extent  I  am  confirmed  in  that  view 
by  noticing  this.  The  charter-party  is  a  printed 
form  which  has  been  adapted  by  certain  altera- 
tions to  the  particular  case,  and  I  observe  that  the 
printed  form  itself  is  so  framed  that  the  form 
can  be  used,  by  striking  out  various  pas- 
sages, either  for  a  lump  sum  freight  or  for  a 
freight  which  is  not  a  lump  sum  freight.  That 
appears,  for  instance,  in  the  sentence  which  fixes 
the  freight.  The  printed  form  runs  thus :  "  And 
there  deliver  the  cargo  agreeably  to  bills  of  lading, 
on  being  paid  freight  in  full  of  all  port  oharges, 
wharfages,  consulage,  pilotages,  and  other  charges 
customarily  paid  by  steamers  for  the  full  reaches 
and  burden  of  the  steamer's  hold,  and  every 
available  space,  the  lump  sum  of  or  at  the  rate  of 
per  ton  of  20c  wt.  gross  weight  delivered, 
payable  on  right  and  true  delivery  of  the  cargo." 
So  that  the  printed  form  may  be  adapted  either  to 
a  lump  sum  freight,  or  to  a  freight  which  is  at  so 
much  per  ton  on  the  cargo  delivered,  and  bere 
those  parts  of  the  form  which  are  appropriated  to 
a  lump  sum  freight  are  struck  out.  For  instance, 
the  clause  "  but  charterers  having  the  full  reach 
of  the  holds  and  spare  bunkers,  the  same  as  if  the 
steamer  was  loading  for  owner's  benefit,"  is 
struck  out.  That  is  a  clause  which  is  put  in  to 
entitle  a  charterer,  who  pays  a  lump  sum,  to  the 
full  use  of  the  ship,  and  is  not  appropriate  in  a 
case  where  a  full  cargo  is  to  be  shipped  and  to  be 
paid  for  at  so  much  per  ton.  Then  in  the  clause 
which  relates  directly  to  the  freight,  tbe  words 
"  for  the  full  reaches  and  burden  of  tbe  steamer's 
bold  and  every  available  space,  the  lump  sum  of 
or  "  are  struck  out.  So  this  printed  form  which 
can  be  adapted  either  to  a  lump  sum  charter-party 
or  to  a  charter-party  at  so  much  per  ton  on  the 
cargo  delivered,  is  altered  for  the  purposes  of  this 
case  so  as  not  to  make  it  a  lump  sum  charter,  but 
a  charter  of  a  different  kind.  I  do  not  say  that  is 
conclusive,  because  they  might  have  made  out  a 
charter  of  a  different  kind,  and  yet  such  a 
charter  that  the  freight  would  be  payable  on  the 
whole  quantity  shipped,  notwithstanding  that 
some  of  it  was  lost,  but  it  does  point  to  this,  that 
the  parties  did  not  intend  it  to  be  a  lump-sum 
charter  such  as  that  which  tbe  court  had  to  deal 
with  in  the  case  of  The  Merchant  Shipping 
Company  v.  Ar milage  (ubt  $up.).  I  only  mention 
that  as  a  matter  confirming  me  in  the  view  which 
I  have  arrived  at  on  merely  reading  the  words  and 
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giving  them  what  I  believe  to  be  their  natural  and 
proper  sense.  Therefore,  I  come  to  the  conclu- 
sion that  this  sum  of.545l.  8*.  3d.  is  a  freight  which 
the  shipowners  are  not  entitled  to  keep.  It  was 
freight  which  was  not  payable  by  the  charterers 
to  the  shipowner*  under  the  charter-party.  If 
that  is  so  I  do  not  see  how  I  can  bold,  having 
regard  to  the  way  in  which  business  is  done  under 
a  charter-party  like  this,  that  it  was  not  collected 
by  the  shipowners  from  the  charterers.  It  was 
collected  under  and  upon  the  bills  of  lading  from 
the  holders  of  the  bills.  I  am  assuming  that  the 
consignees  under  the  bills  of  lading  were  bound  to 
pay  it.  I  am  not  deciding  that ;  I  am  expressing 
no  opinion  about  it  They  did,  in  fact,  pay  it, 
and  it  was  a  sum  which,  if  I  am  right  in  mi  view 
of  this  charter-party,  was  not  payable  by  tbe 
charterers,  although  it  was  receivable  by  the 
charterers  under  their  bills  of  lading.  Therefore, 
if  I  am  right  in  my  construction  of  the  charter- 
party,  and,  indeed,  whether  the  consignees 
were  or  were  not  strictly  bound  to  pay  it,  I 
think  that  it  was  a  sum  received  by  the  defen- 
dants under  tbe  bills  of  lading.  It  was 
paid  on  the  bills  of  lading,  and  it  is  not 
chartered  freight,  which  I  think  the  shipowners 
are  entitled  to  retain,  and  I  think  they  have 
collected  for,  and  must  account  for  it,  to  the 
charterers.  The  oonsigaees  do  not  appear  to 
have  intervened  in  any  way  or  to  have  attempted 
to  get  this  money  back,  and  as,  in  the  present 
case,  I  am  not  dealing  with  their  rights,  I  do  not 
say  whether  they  are  entitled  to  get  it  back. 
Whether  the  consignees  were  bound  to  pay  or  not 
I  think  the  plaintiffs  are  entitled  to  recover  the 
money  from  the  defendants.  I  ought  to  have 
said  a  word  about  the  empty  bags,  because  Mr. 
Carver  said  as  to  those  empty  bags,  on  7716  at 
any  rate,  the  freight  was  payable,  because,  even 
although  the  bag  was  empty  you  must  take  it  as 
weighing  the  shipping  weight.  I  appreciate  what 
there  is  to  be  said  in  favour  of  that,  but  I  think 
the  freight  was  to  be  payable  on  the  sugar  in  bags. 
No  doubt  the  weight  of  t  he  bag  was  to  he  included 
but  where  there  was  no  sugar  in  the  bags  I  do  not 
think  that  any  sugar  was  delivered,  and  therefore 
the  freight  is  not  payable  on  the  empty  bags. 

Judgment  for  the  plaintiffe. 
From  this  judgment  the  defendants  appealed. 
Carver,  K.C.  (Leek  with  him)  for  the  defendants. 
— This  case  turns  on  the  question  whether  upon  the 
true  construction  of  the  charter-party  the  freight 
payable  is  a  lump  sum  freight,  or  whether  it  is  to 
be  paid  upon  the  delivery  of  the  cargo  at  the  rate 
of  the  amount  of  sugar  shipped.  I  submit  that 
the  freight  is  a  lump  sum  freight,  and  if  so  the 
shipowners  are  entitled  to  retain  all  the  freight 
which  they  collected  from  the  consignees  under 
tbe  bills  of  lading.  Tbe  charter-party  freight  is 
not  payable  with  reference  to  the  number  of  bags, 
but  with  reference  to  the  number  of  tons  shipped. 
The  freight  was  therefore  fixed  as  soon  as  the 
cargo  was  put  on  board,  and  it  was  in  fact, 
according  to  the  true  construction  of  the  charter- 
party,  a  lump  Bum  freight.  This  view  is  supported 
by  toe  provision  that  any  difference  between  tbe 
chartered  freight  and  the  bills  of  lading  freight 
was  to  be  settled  at  Fiume.  The  governing  case 
here  is  the  decision  of  the  Exchequer  Chamber  in 
Merchant  Shipping  Company  v.  Armitage,  29  L.  T. 
Rep.  809;  L.Rep.  9Q.  B.  99. 


In  that  case  Bramwell.  B.  said :  "  What  is  the 
meaning  of '  the  cargo '  P  In  my  opinion  it  is  the 
cargo  which  she  has  to  deliver.  It  does  not  mean 
the  cargo  she  has  shipped,  but  which  she  is  not 
bound  to  deliver,  which  the  shipowner  is  excused- 
from  delivering;  it  means  the  right  delivery  of 
the  cargo  which  is  to  be  delivered,  not  the  right 
delivery  of  the  cargo  which  was  originally  shipped 
on  board  of  her."  In  that  case  the  court  approved 
of  the  decision  in 

The  Norway,  13  L.  T.  Rep.  50;  3  Moo.  P.  C.  N.  S. 
245  ; 

Rcbinton  v.  Knight;  28  L.  T.  Rep.  820 ;  L.  Rop.  8 
C.  P.  465. 

He  referred  also  to 

Blanchet  v.  Powell'*  Llanticet  Collieries  Company, 
30  L.  T.  Rep.  28  ;  L.  Rep.  9  Ex.  74  ; 

Hansen  v.  Harrold  Brother*,  70  L.  T.  Rep.  475  ; 
(1894)  1  Q.  B.  612. 

J.  A.  Hamilton,  K.C.  and  A.  M.  Talbot  for  tbe 
plaintiff.— The  cases  cited  are  cases  of  lump  sum 
freight.  But  the  question  here  is  whether  under 
this  charter-party  tbe  freight  is  a  lump  sum 
freight.  It  is  to  be  observed  that  the  parts  of 
the  printed  form  which  are  specially  applicable 
to  a  case  of  a  lump  sum  freight  have  been  struck 
out.  Freight  is  primcL  facie  a  sum  which  is  not 
earned  until  the  cargo  for  which  it  is  demanded 
has  been  delivered    That  is  well  established : 

Dakin  v.  Oxley,  10  L.  T.  Rep.  268 ;  15  C.  B.  N.  S. 
616. 

That  prima  facie  rule,  that  freight  is  only  payable 
on  delivery  of  the  cargo,  may  oe  altered  by  the 
parties  by  some  special  agreement,  but  tbe  burden 
of  showing  that  the  general  rule  is  not  applicable 
in  any  particular  case  lies  on  the  person  who  con- 
tends that  the  rule  does  not  apply.  There  are 
difficulties  in  the  construction  of  this  charter- 
party,  but  that  is  not  enough  to  take  the  case  out 
of  the  rule  of  Dakin  v.  Oxley.  In  the  case  ot 
lump  sum  freight  there  is  no  relation  between  the 
freight  paid  snd  the  nature  of  the  cargo  delivered. 
The  clause  here  "  at  the  rate  of,"  Ac.,  is  irrecon- 
cilable with  the  freight  being  a  lump  sum  freight. 
In  the  court  below  a  case  which  turned  on  the 
words  in  a  charter-party,  "  freight  payable  on 
deals  and  sawn  lumber  on  the  intake  measure  of 
quantity  delivered,"  was  cited  for  the  defendants : 
8pai?ht  v.  Farnworth,  42  L.  T.  Rep.  296 ;  5  Q.  B. 
Div.  115. 

But  I  submit  that  the  decision  of  Bowen,  J.  ia 
really  in  favour  of  the  plaintiffs. 
Canter,  K.C.  in  reply. 

Lord  Alvkrstoxe,  C.J. — This  case  is  one,  to 
my  mind,  of  very  great  interest,  and  at-  the  same 
time  presents  very  great  difficulty ;  but  after  the 
interesting  and  able  arguments  we  have  heard  I 
have  come  to  the  conclusion  that  the  judgment  of 
my  brother  Walton  is  right  Now  the  terms  of 
the  contract  must  be  carefully  looked  at,  in 
order  to  ascertain  what  are  the  real  rights  of  the 
parties  in  this  case.  I  say,  carefully  looked  at 
because,  it  seems  to  me,  that  the  real  point  in 
this  case  depends  upon  whether  the  contract  in 
the  case  can  be  treated  as  a  lump  sum  contract 
— that  is  to  say,  a  contract  for  the  use  of  the 
Bhip,  and  whether  the  argument  as  to  a  full 
cargo  for  a  lump  sum  applies  to  this  contract  or 
not.  Now,  I  think  it  is  convenient  that  I  should, 
in  the  first  place,  construe  the  contract  and  then 
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see  within  which  category  it  talk.  It  ia  a  con- 
tract that  tbe  charterers  are  to  load  a  full  and 
complete  cargo  of  sugar  in  bags  which  the 
charterers  bind  themselves  to  ship,  and  the  ship 
being  so  loaded  shall  proceed  to  Boston  and 
there  "  deliver  the  cargo  agreeably  to  bill*  of 
lading  on  being  paid  freight  in  foil  of  all  port 
charges  "—bo  far  it  is  a  contract  which  contem- 
plates tbe  payment  of  the  freight  on  delivery  of 
the  cargo — "  at  the  rate  of  10*.  6d.  per  ton  of 
20cwt.  gross  weight  shipped,  payable  on  right  and 
true  delivery  of  the  cargo  in  cash  at  the  current 
rate  of  exchange  for  sixty  days'  sight  bills  on 
London."  I  pause  there,  for  the  purpose  of 
pointing  out  that  the  words  "deliver  the  cargo 
on  being  paid  freight  in  full  of  all  port  charges," 
"  at  the  rate  of,"  and  the  words  "  payable  on  right 
and  true  delivery  of  the  cargo  in  cash,"  all  indi- 
cate an  ordinary  contract  for  payment  of  freight 
upon  delivery  of  the  cargo.  The  difficulty  arises 
because  after  the  words  "  at  the  rate  of  "  yon  have 
"  at  the  rate  of  10s.  6d.  per  ton  of  20c wt.  gross 
weight  shipped.  Now,  the  real  question  we  have 
to  consider  is  this :  Does  the  fact  that  the  rate 
of  freight  is  to  be  fixed  solely  with  reference  to 
the  gross  weight  of  the  cargo  shipped  justify  the 
defendants  in  turning  this  into,  or  in  Baying  that 
this  is,  a  contract  which  is  subject  to  the  incidents 
of  a  contract  for  a  lump  sum  freight  P  It  seems 
to!me  that  there  is  another  class  or  contract  from 
which  we  must  distinguish  it,  having  regard  to 
tbe  principle  we  have  to  apply,  before  we  can  say 
it  must  be  a  lump  sum  contract,  and  that  class 
of  contract  is  one  ot  which  8paight  v.  Famworth 
{ubi  tup.)  is  an  instance,  where  the  freight  is  said 
to  be  freight  payable  on  delivery  and  freight 
payable  on  right  and  true  delivery,  but  at  a  rate 
to  be  fixed  according  to  the  weight  of  cargo 
shipped.  As  in  the  timber  case,  there  was  a 
contract  to  pay  freight  on  delivery  at  the  rate  of 
the  weight  or  quantity  of  the  timber  shipped,  so 
it  seems  to  me  quite  possible  that  in  a  sugar 
case,  as  this  is,  you  may  have  a  contract  to  pay 
freight  on  delivery  at  the  rate  of  the  weight  of 
cargo  shipped,  and  the  real  difficulty  in  this  case 
is  within  which  class  of  contract  this  contract 
falls.  Does  it  fall  within  the  class  of  contract 
which  is  subject  to  the  conditions  which  attach  to 
a  lump  sum  contract,  or  does  it  fall  within  that 
class  of  contract  where  the  freight  is  payable  upon 
delivery,  but  at  a  rate  to  be  fixed  on  the  weight 
shipped  !*  The  only  two  other  clauses  that  have 
iring  are  these  ordinary  clauses  :  "  Char- 


terers' liability  tc 


when  cargc 


shipped 


and  bills  of  lading  signed,  provided  all  the  con- 
ditions called  for  in  this  charter  have  been  ful- 
filled, but  vessel  to  have  a  lien  on  the  cargo  for 
freight,  dead  freight,  and  demurrage."  Then  the 
other  clause  is:  "Any  difference  between  this 
charter-party  and  bills  of  lading  freight  shall  be 
settled  at  Fiume,"  that  is  the  port  of  loading. 
"  on  clearance  of  vessel  if  required  by  master  ;  if 
in  charterers'  favour  by  captain's  draft,  payable 
three  days  after  arrival  at  port  of  discharge,  if  in 
steamer's  favour  in  cash,  less  3  per  cent,  for  all 
charges."  At  first  I  thought  that  was  a  very 
strong  argument  in  favour  of  Mr.  Carver's 
view,  because  it  seemed  to  contemplate  the 
ascertainment  of  the  actual  payment  due  from 
the  one  party  to  the  other  in  respect  of  the  cargo 
of  the  ship  at  the  time  that  the  vessel  was  loaded 
and  left,  but  I  think  that  I  have  attached  too 
VoL  XC,  2316» 


much  importance  to  that,  and  for  these  reasons: 
It  is  quite  plain  that  might  apply  to  either  class 
of  contract,  because  it  is  merely  for  the  purpose 
of  adjusting  the  rights  of  the  parties  at  the  time, 
ex  hypothen  there  is  a  difference  between  the  bill  of 
lading  freight  and  the  charter-party  freight, either 
in  favour  of  one  side  or  the  other,  which  has  to  be 
adjusted,  but  when  it  has  to  be  adjusted  the  only 
matter  to  be  dealt  with  will  be  the  balance 
between  the  two  parties.    The  rest  will  remain  at 
the  same  risk  as  before;  in  other  words,  the  ship- 
owner, though  he  has  received  the  extra  6d.,  will 
still  have  to  insure,  and  may  be  liable  to  lose  his 
freight  if  he  does  not  fulfil  the  conditions  of  the 
contract;  and  on  the  other  side  it  is  a  clause 
which  must  be,  or  which  may  be.  made  use  of  in 
favour  of  the  charterer,  who  will  have  got  the 
bill  of  lading  from  the  captain,  and  stall  the 
shipper  will  have  to  look  for  delivery  of  his  cargo- 
to  get  back  that  money,  part  of  which  he  baa 
already  paid,  and  part  of  whioh  he  expects  to- 
repay  himself  when  ne  has  delivered  the  cargo.  I 
therefore  come  to  the  conclusion,  in  accordance 
with  the  view  of  the  learned  judge,  that  it  is  open 
on  this  contract  to  say  it  is  a  contract  whereby 
the  cargo  is  to  be  delivered  on  being  paid  freight ;. 
or,  in  other  words,  the  time  of  payment  of  freight 
is  to  be  when  the  cargo  is  delivered,  and  it  is  to 
be  paid  on  right  and  true  delivery  of  the  cargo  at. 
the  rate  of  the  sugar  when  it  is  put  on  board.  I 
am  fully  alive  to  the  difficulties  in  actually  ascer- 
taining what  is  to  he  paid  when  a  cargo  arrivea 
short  in  quantity;  hut  I  cannot  help  thinking 
that  these  were  the  very  difficulties  which  were 
pointed  out  by  Bowen,  J.,  and  for  the  reasons 
which  I  will  give  in  a  moment,  I  do  not  think  that 
the  difficulty  in  the  application  of  the  contract 
justifies  us  in  bringing  it  within  the  category  of 
those  contracts  which  are  for  lump  sums.  Now, 
why  do  I  say  that  I  think,  at  any  rate  in  this 
court,  we  ought  to  hold  that  this  language  is  not 
sufficient  to  turn  this  into  or  make  it  equivalent 
to  a  contract  for  a  lump  sum  P   I  do  not  refer 
again  to  the  provisions  beyond  saying  that  they 
are  the  ordinary  provisions  for  payment  on  the 
chartering  of  a  ship — freight  to  be  payable  upon 
delivery— except  the  one  condition  that  it  is  at 
the  rate  of  10s.  6d.  per  ton  gross  weight  shipped. 
Ever  since  Dakin  v.  Oxfey  7m6»  tup.),  whioh  was 
decided  in  1864,  I  think  that  it  has  been  recog- 
nised that  Willes,  J.  laid  down  the  law  absolutely 
correctly  when  he  said  that "  Tbe  true  test  of  the 
right  to  freight  is  the  question  whether  the  service 
in  respect  of  which  the  freight  was  contracted  to- 
be  paid  has  been  substantially  performed;  and 
according  to  the  law  of  England,  as  a  rule,  freight 
is  earned  by  the  carriage  and  arrival  of  the  goods 
ready  to  be  delivered  to  the  merchant,  though 
they  be  in  a  damaged  state  when  they  arrive.  If 
the  shipowner  fails  to  carry  the  goods  for  the 
merchant  to  the  destined  port,  the  freight  is  not 
earned.   If  he  carry  part,  but  not  the  whole,  no 
freight  is  payable  in  respect  of  the  part  not  carried 
and  freight  is  payable  in  respect  of  the  part  carried 
unless  the  charter-party  make  the  carriage  of  the 
whole  a  condition  precedent  to  the  earning  of  any 
freight."    Under  what  circumstances  is  that  de- 

Earted  from  P  I  believe  it  is  accurate  to  state,  as 
as  been  stated  in  the  course  of  the  arguments  by 
both  of  the  learned  counsel,  that,  as  far  as  autho- 
rity goes,  that  rule  has  never  been  departed  from, 
except  in  the  case  of  lump  freight,  or,  in  other 
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words,  freight,  paid  for  the  use  of  the  ship,  and 
which  would  be  due  however  much  cargo  the 
charterers  put  on  board  the  ship.   It  is  quite 
true  that  in  the  Merchant  8hipjnng  Company  v. 
Armitage  {ubi  tup.)  you  have  the  same  words : 
"  A  lump  sum  freight  of  50001.  to  be  paid  after 
entire  discharge  and  right  delivery  of  cargo,"  and 
it  was  held  that  that  50001.  was  due  because  it  was 
a  lump  sum,  and  that  the  right  delivery  of  the 
whole  cargo  could  not  defeat  or  could  not  prevent 
the  shipowner  being  entitled  to  receive  that  lump 
sum.  That  was  following  the  cases  of  The  Norway 
(ubi  tup.)  and  Knights  r.  Robinson  (ubi  sup.),  and 
therefore  if,  as  I  nave  said,  the  only  reasonable 
construction  to  put  on  this  charter-party  is  that  it 
is  to  be  a  charter-party  for  a  lump  sum,  which 
lump  sum  is  to  be  ascertained  by  paying  10*.  6d. 
per  ton  upon  every  ton  shipped— if  that  is  the  true 
construction  of  thiB  charter-party,  of  course  the 
principle  of  the  Merchant  Shipping  Company  v. 
Armitage  yubi  sup.)  would  apply.   But  I  think  it 
does  require  special  words  in  order  to  deprive  the 
word  "  freight "  of  the  meaning  which  has  been 
attached  to  it  by  the  law  of  England  for  so  many 
years,  and  I  think  that  the  mere  fact  that  there 
would  be  difficulties  in  ascertaining  what  is  due, 
because  when  the  cargo  arrives  it  has  to  be 
measured  by  the  weight  at  shipment,  is  not 
sufficient,  but  only  brings  the  case  within  that 
category  of  contract  where  freight  in  the  ordinary 
sense  of  the  word  has  to  be  measured,  not  by  the 
weight  of  the  goods  when  they  arrive,  but  by  the 
weight  of  the  goods  when  they  are  shipped.  I 
fully  recognise  the  difficulties  there  are  in  working 
out  the  contract,  but  those  are  difficulties  in 
application,  and  must  not  be  allowed  to  prevent 
u h  applying  the  rules  of  law;   and  I  think, 
although  toe  case  does  present  very  consider- 
able difficulties,  thiB  contract  is  in  its  terms  an 
ordinary  contract  for  payment  of  freight  at  a  rate 
to  be  bo  ascertained,  and  is  not  a  contract  which 
has  the  incidents  of  a  lump  sum  freight.   For  that 
reason  I  think  my  brother  Walton  has  come  to 
the  right  conclusion  on  the  construction  of  the 
contract.   With  regard  to  the  other  point,  in  my 
opinion  it  does  not  arise,  because  I  think  the 
charterers  were,  on  the  construction  I  put  upon 
the  charter-party,  only  liable  to  pay  to  the  ship* 
owner  the  rate  of  freight  which  W  alton,  J.  has 
assessed.     If  the  case  could  be  argued  on  the 
basis  that  the  other  Bum  of  money,  the  larger 
sum  of  money,  was  not  due  from  the  consignees 
to  the  charterers,  different  considerations  might 
have  arisen  ;  but  it  seems  to  me,  to  the  extent  to 
which  they  received  the  money  beyond  that 
which  was  due  from  the  charterers  to  them,  they 
certainly  did  receive  it  by  virtue  of  their  position 
under  the  charter-party  and  as  agents  for  the 
charterers.   I  therefore  think  this  appeal  must 
be  dismissed. 

Collins.  M.R. — I  am  of  the  same  opinion,  and 
I  have  very  little  to  add,  because  I  not  only  agree 
with  the  judgment  delivered  by  the  Lord  Chief 
Justice,  but  also  with  that  of  Walton,  J.  It 
seems  to  me  that  the  basis  of  the  whole  question 
here  is,  what  is  the  right  of  the  shipowner  to 
freight  ?  It  is  perfectly  clear  law  that  prima 
facie  freight  is  not  payable  except  upon  delivery 
of  the  cargo.  You  have  to  find  some  special 
provisions  sufficiently  clearly  expressed  in  the 
contract  between  the  parties  to  oust  that  prima 
facie  presumption.     Therefore,  in  approaching 


this  case,  you  must  start  with  supposing  that 
where  freight  iB  stipulated  for,  it  is  a  condition 
precedent  to  the  earning  of  that  freight  that  the 
goods  should  be  carried  to  their  destination. 
Now,  what  do  I  find  here  on  the  face  of  this 
charter-party  F  To  begin  with,  it  is  not  a  con- 
tract  written  out  de  novo  between  the  parties,  but 
it  is  a  contract  based  upon  a  printed  form,  some 
parts  of  which  are  allowed  to  stand,  and  some 
parts  of  which  are  excluded,  and  on  the  face  of 
this  printed  form  there  is  a  provision  for  agreeing 
distinctly  for  what  is  called  a  lump  sum  freight 
and  there  is  also  a  provision  for  the  ordinary 
agreement  of  ordinary  freight,  i.e.,  freight  to  the 
earning  of  which  delivery  is  a  condition  precedent. 
The  contract  is  to  load  a  full  and  complete  cargo 
and  deliver  it  at  a  certain  place  agreeably  to 
bills  of  lading,  on  being  paid  freight  in  full,  and 
then,  "  At  the  rate  of  10*.  6d.  per  ton  of  20cwt. 
gross  weight  shipped,  payable  on  right  and  true 
delivery  of  the  cargo  in  cash,  at  the  current  rate 
of  exchange  for  sixty  days'  sight  bills  on 
London  P  "  Is  there  anything  in  those  terms 
incompatible  with  the  prima  facie  obligation  to 
deliver  the  cargo  before  you  can  earn  your 
freight  ?  The  only  thing  that  can  be  suggested 
as  incompatible  with  it  is  that  the  rate  at  which 
the  freight  is  to  be  paid  is  the  rate  per  ton  of  the 
gross  weight  shipped.  What  is  there  incon- 
sistent with  that  in  the  obligation  to  deliver  the 
cargo  before  you  have  earned  your  freight  ?  It 
seems  to  me  nothing.  It  is  a  convenient  way  of 
measuring  that  which  is  to  be  paid  for — the 
freightr— and  it  is  convenient  in  this  way,  that  for 
many  causes  the  weight  may  be  altered  during 
the  course  of  transit  without  any  fault  on  the 
part  of  the  shipowners,  and  therefore  it  is  thought 
a  fair  provision  that  they  should  have  a  perfectly 
indisputable  weight,  the  weight  when  the  cargo 
is  shipped,  as  the  basis  on  which  the  freight  was 
to  be  paid;  and  if  it  should  happen  that  that 
weight  is  diminished  by  causes  outside  the  ship- 
owners' responsibility,  they  are  not  to  suffer  in 
that  respect,  but  are  to  be  paid  on  the  weight  of 
the  cargo  shipped,  not  on  the  weight  of  the 
cargo  delivered,  which  may  be  less.  That  is  a 
very  intelligible  provision,  and  one  which  the 
parties  might  perfectly  well  have  in  mind  when 
they  made  the  stipulation,  without  any  intention 
whatever  to  qualify  the  always  underlying  obliga- 
tion to  deliver  your  cargo  before  you  earn  your 
freight  Now,  that  being  what  I  should  myself 
treat  as  the  prima  facie  inference  from  the 
word  "  freight, '  I  find  that  it  is  considerably 
strengthened  in  the  particular  circumstances  of 
this  case.  In  the  printed  form  used  for  this 
charter-party  I  find  after  the  provision  for  the 
delivery  of  the  cargo  on  payment  of  freight,  a 
1  for  the  full  reaches  and  burden  of  the 


steamer's  hold,  and  every  available  space,  the 
lump  sum  of."  That  provision,  which  would  have 
supported  the  contention  of  the  shipowners  that 
the  contract  was  for  a  lump  sum  freight,  was 
scratched  out,  and  what  is  left  in  is  the  clause 
beginning  "  at  the  rate  of,"  which  is  the  other  and 
alternative  form,  which  indicates  freight  in  the 
ordinary  way.  So  it  is  not  merely  a  case,  as  I 
have  said  already,  of  writing  out  the  contract  as 
if  was  written  out  on  a  new  sheet  of  paper ;  but 
it  was  a  deliberate  deletion  of  that  part  of  the 
printed  contract  which  would  have  formed  the 
I  obligation  which  the  shipowner  now  sets  up  as 
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the  one  between  him  and  the  charterer.  The 
Lord  Chief  Justice  has  gone  through  the  rest  of 
the  charter-party  and  referred  to  the  leading 
■authorities  on  the  matter,  and  I  not  think  it  is 
necessary  to  repeit  anything  that  he  has  said.  I 
agree  in  all  he  has  said  as  to  the  right  of  the 
•charterer  to  recover  back  from  the  shipowner 
the  surplus  which  he  has  received  over  and 
above  the  freight  to  which  he  alone  has  any 
right  —  namely,  the  freight  payable  on  the 
cargo  actually  delivered.  I  agree  therefore  with 
the  learned  judge,  and  I  think  that  this  appeal 
fails. 

Romer,  L.J. — I  am  extremely  sorry  that  I  feel 
obliged  to  form  an  opinion  which  differs  from 
that  of  my  Lords  and  from  that  of  Walton,  J. 
Inasmuch  as  the  question  involved  in  this  appeal 
is  one  concerning  charter-parties,  I  need  scarcely 
say  that  I  differ  with  the  greatest  diffidence,  for  I 
bave  no  doubt  that  in  all  human  probability  my 
opinion  is  wrong.    At  the  same  time,  I  have 
formed  that  opinion,  and  my  duty  is,  sitting  here, 
when  I  have  formed  an  opinion  to  express  it.  I 
have  come  to  the  conclusion,  stating  the  matter 
somewhat  briefly,  that  the  case  before  us  cannot 
be  distinguished  in  principle  from  that  whioh  was 
decided  in  the  case  of  Merchant  Shipping  Com- 
pany Limited  v.  Armilag*  (ubi  ««».),  and  the 
cases   there  cited.    To  my  mind,  when  this 
charter-party  is  looked  at  it  will  be  found  in 
effect  that  the  cargo  which  is  the  subject  of  it 
is  treated  as  one  cargo,  not  as  something  broken 
np  into  portions,  and  that  in  substance  the 
amount  that  is  to  be  payable  for  freight  1b  in 
effect  a  lump  sum  though  it  is  not  called 
so.    The  cargo  which  is  to  be  loaded  under 
this   charter-party,   is   a   full   and  complete 
cargo;  and  the  tonnage  of  the  ship  and  its 
carrying  capacity  is  stated.    That  cargo,  of 
course,  might  vary  by  a  few  tons  either  way, 
according  to  the  minimum  or  maximum  capacity 
ot  the  ship,  but  it  was  to  be  a  full  and  complete 
cargo ;  and  then  you  find  that  the  freight  was  to 
be  estimated  with  regard  to  that  cargo  at  so  much 
per  ton.   That  appears  to  me  to  have  been  a 
short  way  of  arriving  at  the  amount  of  the  freight 
directly  the  cargo  was  shipped  and  the  ship  was 
ready  to  depart    The  method  of  ascertaining 
the  sum  that  had  to  be  paid  for  freight  was.  of 
course,  fixed  by  reference  to  tonnage,  because,  as 
I  have  pointed  out,  the  exact  amount  of  the 
tonnage  contained  in  the  full  and  complete  cargo 
could  not  be  ascertained  until  the  whole  cargo 
was  on  board.   Then  when  I  come  to  the  part  of 
the  charter-party  whicb  states  as  to  when  the 
freight  is  payable,  how  do  I  find  the  question  of 
payment  is  dealt  with  witi  reference  to  the  cargo? 
Is  is  dealt  with  with  reference  to  tonnage,  or  any- 
thing of  that  sort ;  or  is  it  dealt  with  with  refer- 
ence to  the  cargo  as  a  whole  ?   It  is  clearly  dealt 
with  with  reference  to  the  cargo  as  a  whole.  It 
is  payable  on  the  right  and  true  delivery  of  the 
cargo  in  cash.    Then  it  is  stated  that  in  substance 
this  is  to  be  treated  as  a  provision  for  payment  of 
the  freight  according  to  the  tonnage  of  the  cargo, 
or  according  to  the  bags  in  which  that  cargo  was 
packed  at  the  moment  of  delivery,  so  that  you 
can  only  ascertain  the  freightage  payable  by 
seeing  what  tonnage  is  delivered  or  how  many 
bags  are  handed  over.   Now  let  me  first  consider 
the  question  of  tonnage.   Is  it  a  natural  inference 
or  a  proper  inference  from  this  charter-party 


that  it  waB  contemplated  that  the  freight  would 
be  payable  according  to  the  tonnage  of  the  goods 
as  delivered  ?  In  what  shape  was  this  sugar  to 
be  shipped  ?  On  the  face  of  the  charter-party,  it 
was  to  be  shipped  in  bags.  Those  bags,  on  the 
face  of  the  charter-party,  might  be  of  any  size ; 
tbey  might  be  of  sny  weight.  I  find,  neverthe- 
less, that  the  freight  is  to  be  ascertained  with 
reference  to  the  gross  weight  of  the  cargo  shipped, 
which  would  include  the  weight  of  the  bags.  You 
could  not  ascertain,  then,  with  regard  to  this 
cargo,  except  by  weighing  it  as  a  whole,  what 
portion  of  it  would  be  delivered  on  arrival  of  the 
ship,  if  any  portion  of  it  was  lost  If  the  freight 
was  payable  according  to  tonnage  on  delivery 
(which  is  one  of  the  views  put  forward  by  the 
respondents  on  this  appeal)  let  me  see  what  would 
have  to  be  done.  Could  it  be  contemplated  by 
this  charter-party  that  there  would  bave  to  be  a 
re- weighing  of  the  cargo  on  delivery  ?  How  could 
you  properly  re-weigh  it  if  the  whole  cargo  did 
not  arrive— properly  weigh  it  when  it  has  been 
delivered  in  such  bags  as  I  have  indicated  P  You 
could  not  possibly  do  it,  nor  do  I  think  it  could 
have  been  contemplated  that  the  weight  on  arrival 
was  supposed  to  do  a  matter  on  which  the  pay* 
ment  of  freight  depended ;  and,  when  you  bear  in 
mind  that  sugar  must  of  necessity  change  in 
weight  it  seems  to  me  almost  inconceivable  that 
they  could  have  supposed  that  the  amount  of 
freight  payable  on  this  charter-party  had  to  be 
considered  with  reference  to  the  weight  of  the 
sugar  on  arrival,  especially,  as  I  have  said,  when 
you  bear  in  mind  that  it  would  be  impossible  to 
tell  from  the  cargo,  when  it  arrived,  if  the  whole 
did  not  arrive,  how  much  had  been  wasted,  o. 
what  was  the  tonnage  of  the  cargo  that  arrived 
when  it  was  shipped.  Of  course,  if  I  had 
come  to  a  conclusion  in  other  respects  as  to 
the  true  meaning  of  this  charter-party,  and 
thought  that  it  did  not  come  within  the  prin- 
ciple laid  down  in  Merchant  Shipping  Company 
Limited  v.  Armitage  {ubi  sup.),  I  should  not 
be  deterred  by  difficulties  of  that  sort  from 
trying  to  do  what  was  right  between  the 
parties,  but  I  do  point  out  the  difficulties  as 
showing  that  it  could  not  have  been  contemplated 
in  this  case,  as  it  appears  to  me,  that  there  should 
have  been  any  sort  of  re-assessment  of  this  cargo 
with  reference  to  tonnage  in  order  to  ascertain 
the  freight  which  1b  payable.  Then  I  come  to  tbe 
next  suggestion,  which,  I  think,  really  was  the 
main  suggestion  of  the  respondents  on  this 
appeal,  namely,  that  a  charter-party  has  to  be 
construed  as  if  it  were  a  provision  for  payment 
of  freight  according  to  delivery  of  the  bags  in 
which  the  sugar  was.  I  have  already  pointed  out 
that  there  is  nothing  in  this  charter- party  which 
says  anything  about  tbe  size  or  weight  of  the 
bags,  and,  except  in  saying  that  the  cargo  is  to 
come  in  bags,  there  is  nothing  in  this  charter- 
party  to  show  that  the  bags  had  anything  what- 
ever to  do  with  the  freight,  and  if  it  had  been 
contemplated  that  the  payment  of  the  freight 
would  have  depended  on  the  number  of  bags  that 
arrived  more  or  less  rilled  with  sugar.nothing  could 
have  been  more  easy  than  to  have  said  so  in  this 
charter-party.  If  the  freight  was  to  depend  upon 
the  number  of  bags  which  were  delivered  it 
appears  to  me  difficult  to  see  why  the  charter- 
party,  in  dealing  with  the  question  of  freight, 
referred  at  all  to  the  gross  weight  of  the  cargo 
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judgment  of  Walton,  J. :  "I  ought  to  have  said 
a  word  about  the  empty  bag*,  because  Mr.  Carver 
aaid  as  to  those  empty  bags,  on  7716  at  any  rate, 
the  freight  was  payable,  because  even  although  the 
bag  was  empty  you  muBt  take  it  as  weighing  the 
shipping  weight.  I  appreciate  what  there  w  to- 
be  said  in  favour  of  that,  but  I  think  the  freight 
was  to  be  payable  on  the  sugar  in  bags.  No- 
doubt  the  weigot  of  the  bag  was  to  be  included, 
but  where  there  was  no  sugar  in  the  bags  I  do- 
not  think  that  any  sugar  was  delivered,  and  there- 
fore the  freight  is  not  payable  on  the  empty 
bags."  Tour  claim  it  in  respect  of  the  bags  being, 
taken  to  be  empty  for  this  purpose  P 

Carver,  K.C.— Yes. 

Lord  Alverstoxe,  C.J. — We  need  not  trouble- 
yon,  Mr.  Hamilton,  I  am  sorry  I  did  not  notioe 
the  point  yesterday;  I  onght  to  have  done  so«. 
especially  after  it  was  clearly  mentioned  by  Mr. 
Carver.  We  matt  take  it  for  this  purpose  that 
the  bags  were  empty.  On  the  view  that  the- 
Master  of  tbe  Rolls  and  I  take  of  this  agree- 
ment, confirming  Walton,  J.,  Walton,  J.  had  to 
find  how  much  sugar  in  bags  was  delivered  at 
the  weight  which  that  •agar  in  bags  was  shipped  t 
and  he  has  gone  through  some  calculation  and 
arrived  at  that.  It  is  said  that  ought  to  be 
increased,  because  in  addition  to  what  he  h as- 
found  for  that,  7716  empty  bags  were  also- 
delivered.  I  think  that  was  not  BUgar  in  bags, 
and,  therefore,  on  the  principle  on  which  we  havo 
decided  thiB  case,  whether  we  are  right  or  wrong, 
Walton,  J.  was  right  in  excluding  those. 

Carver,  K.C.— Might  I  state  that  the  learned 
judge  did  not  make  any  calculation  P 

Lord  Alvbrstohb,  C.J.— We  have  had  no- 
argument  on  the  question  whether  he  arrived  at 
the  right  figure  or  not.  We  are  here  to  discuss- 
the  important  question  of  law. 

Appeal  dismisnd. 

Solicitors  for  the  plaintiffs,  Woodhouse,  David, 
eon  and  Co. 

Solicitors  for  the  defendants,  W.  A.  Crump  and1 
Son,  agents  for  Turnbull,  Tilley,  and  Co.,  West 
Hartlepool. 

Tuesday,  Feb.  9. 
(Before  Collihs,  M.R.,  Rover,  and 
Mathbw,  L.JJ.) 

Lcmby  t.  Faupel.  (a) 

APPBAL  FROM  THB  EIXg'8  BENCH  DITIBI09. 

Landlord  and  tenant— Lease—Covenant  to  pay  alF 
assessments  "  which  now  are  or  during  ike  term 
shall  be  imposed  or  astessed  "-—Paving  expenses 
under  Public  Health  Act  1875—  Works  com. 
pleted  before  lease — Apportionment  after  lease — 
liability  of  lessee. 

A  covenant  by  a  lessee  that  he  will  pay  "  all 
rates,  taxes,  and  assessments  whatsoever  which 
now  are  or  during  the  said  term  shall  fce 
imposed  or  ateested  upon  the  said  premises  or  on 
the  landlord  or  tenant  in  respect  thereof  by- 
authority  of  Parliament  or  otherwise  "  does  not 
apply  to  paving  expenses  which  have  become  a 
charge  upon  the  premises  under  the  Public 
Health  Act  1875  upon  the  completion  of  the 


1 40— Vol.  XC] 


Ct.  op  App.] 


as  it  was  shipped.  It  appears  to  me,  therefore, 
that  to  hold  that  this  charter-party  means  that 
the  freight  is  payable  only  on  the  cargo  in  bags 
as  per  bag  when  delivered,  is  to  do  violence  to  this 
charter-party,  and  to  put  upon  it  a  construction 
which  it  really  will  not  hear.  Then  I  may  point, 
as  supporting  the  view  that  I  am  taking,  to  one 
of  the  wter  clauses  in  this  charter-party.  I  refer 
to  the  clause  about  what  is  to  happen  when  the 
master  Bigns  the  bill  of  lading,  and  the  rate  of 
freight  in  the  bills  of  lading  differs  from  that  in 
the  charter-party.  That  provision,  to  my  mind, 
points  to  this;  that  it  is  contemplated  that  the 
freight  which  is  payable  under  this  charter-party 
iB  a  Bum  then  ascertainable  and  which  can  be 
finally  adjusted,  if  there  is  a  difference  between 
the  bill  of  lading  and  the  charter  party,  by  a 
rum  in  cash  then  ascertainable.  It  appears  to 
me,  therefore,  that  this  charter-party,  when 
looked  at  as  a  whole,  is,  in  substance,  a  charter- 
party  for  a  cargo  as  a  whole,  not  split  op  into 
items  which  can  be  separately  identified,  and  in 
respect  of  which  yon  can  fairly  pat  on  them  a 
separate  rate  of  freight.  It  is,  therefore,  as  I 
have  said,  as  it  appears  to  me,  within  the  prin- 
ciple of  the  cases  I  have  referred  to.  Now,  I  will 
only  say  with  reference  to  Spaight  v.  Farnworth 
(not  sup.)  that  that  really  is  no  authority  what- 
ever in  tbe  present  case,  nor  has  it,  to  my  mind, 
any  material  bearing  upon  it.  There  there  was 
no  question  of  the  construction  of  a  charter-party. 
There  it  was  admitted  that  the  freight  was  payable 
according  to  the  timber  delivered,  and  the  only 
question  was  with  reference  to  a  provision  as  to 
the  measurement  of  the  timber,  with  reference  to 
the  kind  of  measurement  adopted  at  the  port  of 
shipment.  If  that  case  is  looked  at,  as  I  have 
said,  it  is  no  authority  at  all  on  the  present 
question.  Given  the  respondents  in  this  case 
were  right  in  the  construction  of  the  charter- 
party,  1  should  not  hesitate  to  carry  oat  that 
construction  merely  because  it  occasioned  diffi- 
culties, but  I  do  think,  apart  from  all  other 
considerations,  the  construction  contended  for 
by  the  respondents  in  this  case  does  lead  to 
almost  incredible  results — at  any  rate,  to  me, 
incredible.  It  would  really  appear  from  their 
contention,  if  they  are  right  as  to  the  bags,  that 
in  a  case  of  jettison,  u  the  parties  had  only 
jettisoned  portions  of  the  sugar— three  parts  of 
the  sugar  out  of  every  bag— they  would  be  able  to 
say  that  tbe  whole  freight  was  payable,  but  that 
if  they  jettisoned  the  whole  of  the  sugar  out  of  a 
certain  number  of  bags,  then  they  could  be 
entitled  to  say  the  freight  was  only  payable  in 
respect  of  the  remaining  bags  which  contained 
the  sugar.  At  any  rate,  that  does  not  seem  to 
be  a  result  that  could  be  desirable,  nor  does  it 
appear  to  me  to  be  a  result  which  ought  to  follow 
from  tbe  charter-party.  I  have  expressed  my 
opinion,  as  I  have  said,  and  I  do  so  with  very 
considerable  diffidence. 

Carver,  K.C. — Tour  Lordship  has  not  dealt 
with  the  point  of  the  7716  bags  which  were  empty. 
The  learned  judge  has  taken  the  bags  delivered 
as  that  on  which  the  freight  has  to  be  paid.  I 
bave  submitted,  but  your  Lordships  have  not 
dealt  with  the  matter,  that  the  freight  ought  to 
be  paid  on  those  as  well  as  on  the  others. 

Lord  Alverbtone,  C.J.— A  point  arises,  as  I 
understand  it,  on  this  passage  at  the  end  of  the 
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before  the  date  of  the  lease,  although  such 
do  not  become  payable  until  after  that 


Surtees  t  Woodhouse  (88  L.  T.  Rep.  407;  (1903) 

1  K.  B.  396)  followed. 
Appeal  by  the  plaintiff  from  the  judgment  of 
the  Divisional  Court  (Lord  Alverstone,  C.J.,  Wills 
and  Channeil,  JJ.)  reversing  the  decision  of  the 
judge  of  the  Kingston-on-Thames  County  Court. 

The  action  was  brought  to  recover  the  sum  of 
Hoi.  18a.  lid.  which  the  plaintiff  had  been  com- 
pelled to  pay  to  the  Wimbledon  Urban  District 
Council,  being  the  proportionate  amount  of  the 
paving  expenses  incurred  by  the  council  in  carry- 
ing out  certain  improvements  under  sect.  150  of 
the  Public  Health  Act  1875,  apportioned  in 
respect  of  certain  premises  belonging  to  the  plain- 
tiff. Bituate  in  Broadway,  Wimbledon. 

On  the  7th  Oct,  1879  the  plaintiff  had  demised 
the  premises  in  question  to  one  Gordon. 

On  the  4th  May  1893  Gordon  assigned  to  the 
defendant. 

On  the  2nd  Nov.  1899  the  defendant  surren- 
1  the  lease  to  the  plaintiff,  the  deed  of  sur- 
lontaining  an  absolute  release  and 
of  the  defendant  bj  the  plaintiff  from 
all  rente  and  covenants  and  conditions  reserved 
by  and  contained  in  the  indenture  of  lease  of  the 
7th  Oct.  1879,  and  from  all  actions,  proceedings, 
claims,  and  demands  in  respect  thereof. 

On  the  same  day — viz.,  2nd  Nov.  1899 — the 
plaintiff  granted  to  the  defendant  a  new  lease  of 
the  same  premises  for  a  term  which  was  to  com- 
mence on  the  preceding  29th  Sept. 

The  new  lease  contained  the  following  cove- 
nant : 

That  the  lessee  will  pay  the  rent  hereby  reserved  at 
the  time  and  in  manner  aforesaid,  and  will  pay  all  rates, 
taxes,  and  aesee*meiita  whatsoever  which  now  are  or 
during'  the  said  term  shall  be  imposed  or  assessed  upon 
the  amid  premises  or  on  the  landlord  or  tenant  in  respect 
thereof  by  authority  of  Parliament  or  otherwise. 

Before  the  execution  of  this  lease— i.e.,  in  Jan. 
1898— the  Wimbledon  Urban  District  Council  bad 
finally  completed  the  improvements  under  sect.  150 
of  the  Pubuc  Health  Act,  but  the  expenses  of  the 
works  were  not  apportioned  under  that  section 
^unong  the  frontagers  till  Dec.  1900. 

The  Public  Health  Act  1875  (38  A  39  Vict  c.  55) 
provides : 

Sect.  257.  Where  any  local  authority  have  incurred 
expense*  for  the  repayment  whereof  the  owner  of  the) 
premises  for  or  in  respect  of  which  the  same  are  incurred 
is  made  liable  under  this  Aot  .  .  .  suoh  expenses 
may  be  recovered  .  .  .  from  any  person  who  is  the 
owner  of  such  premises  when  the  works  aru  completed 
-for  which  suoh  expenses  have  been  incurred,  and  until 
recovery  of  such  expentee  and  interest  the  same  shall  be 
-a  charge  on  the  premises  in  respect  of  which  they  were 
ancu  red. 

The  County  Court  judge  held  that  under  the 
above-mentioned  covenant,  in  the  lease  of  the 
2nd  Nov.  189!»  the  defendant  was  bound  to  repay 
to  the  plaintiff  the  amount  which  the  plaintiff 
bad  been  compelled  to  pay  to  the  Wimbledon 
Urban  District  Council. 

The  Divisional  Court  (Lord  Alverstone,  C.J., 
Wills  and  Channeil,  JJ.)  reversed  the  decision  of 
the  County  Court  judge  upon  the  ground  that 
the  words  in  the  covenant,  "  rates,  taxes,  and 
assessments,"  were  not  wide  enough  to  cover  the 
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sect.  150  of  the  Public  Health  Act  1875, 
they  therefore  gave  judgment  for  the  defendant. 

The  case  is  reported  88  L.  T.  Rep.  562. 

The  plaintiff  appealed. 

W.  0.  Hodgee  for  the  plaintiff.  (o)-The  defen- 
dant's covenant  is  that  he  will  pay  all  assessments 
which  now  are  "or  during  the  said  term  shall 
be"  imposed  or  assessed.  The  charge  on  the 
property  may  have  existed  before  the  execution 
of  the  lease  to  the  defendant,  but  the  assessment 
was  not  made  till  after  the  date  of  the  lease. 
Reliance  is  placed  by  the  defendant  on  a  recent 
decision  of  the  Court  of  Appeal : 

Surfeu  v.  Woodhoute,  88  L.  T.  Bsp.  407 ;  (1903) 
1  K.  B.  396. 

But  in  that  case  the  important  words  of  the  cove- 
nant were,  as  Stirling,  L.J.  observed  near  the  end 
of  his  judgment,  "outgoings  oharged,"  not 
"outgoings  payable."  There  the  defendant  was 
not  liable,  because  the  charge  on  the  land  was 
not  made  during  the  term.  The  defendant's  cove- 
nant also  contains  the  words  "  whioh  now  are " 
imposed  or  assessed.  That  means  which  have 
been  imposed  or  assessed  before  the  commence- 
ment of  the  term.  Tbe  lease  was  intended  to  be 
retrospective.  The  term  was  to  begin  before  the 
(kte  of  tbe  indenture. 

Danckwertt,  K.C.  and  8.  Oreen  for  the  defen- 
dant.— Under  sect.  257  of  the  Public  Health  Aot 
1875  the  charge  was  imposed  on  the  premises  on 
the  completion  of  the  works,  and  therefore  the 
defendant  is  not  liable  under  his  covenant  to 
reimburse  the  plaintiff.  The  point  is  settled  by 
Surtees  v.  Woodhoute  {ubi  sup.),  which  followed 
Stock  v.  JfeoJttn  (82  L.  T.  Rep.  248 ;  (1900)  1  Oh. 
683).  The  liability  is  created  by  tbe  charge. 
The  subsequent  assessment  is  merely  a  matter  of 
calculation  as  to  the  exact  figures.  The  duty  of 
paving  is  on  the  landlord,  and  it  he  does  his  duty 
there  would  be  no  charge  or  assessment,  and  he 
clearly  could  not  recover  anything  from  his 
tenant.  It  is  only  when  the  landlord  makeB 
default  that  the  local  authority  steps  in,  does  the 
work,  and  assesses  on  the  frontagers  the  propor- 
tions of  tbe  expense*  they  must  pay.  A  landlord 
cannot,  by  making  default  in  his  duty,  bring  his 
case  within  the  words  of  such  a  covenant  as  this, 
so  as  to  impose  a  liability  on  his  tenant 

Hodgee  in  reply. 

Collins,  M.R. — I  am  of  opinion  that  this 
appeal  fails,  and  I  decide  the  case,  not  on  the 
point  that  has  been  mainly  argued,  but  upon  the 
last  point,  which  is  a  very  sbort  one,  and  upon 
whicn  it  appears  to  me  the  authorities  are  con- 
clusive. The  headnote  to  Surteee  v.  Woodhouse 
(not  tup.)  in  the  Law  Reports  is  this :  "  Where 
by  n  covenant  in  a  lease  the  lessee  covenanted  that 
he  would  during  the  term  pay  and  bear  all  pre- 
sent and  future  rates,  taxes,  duties,  assessments, 
and  outgoings  charged  upon  the  demised  premises 
or  the  owner  or  occupier  in  respect  thereof: 
Held,  that  the  covenant  did  not  apply  to  expenses 
of  private  street  works,  which  under  the  Private 
3 tree t  Works  Aot  1892  had  become  a  charge  upon 
the  premises  on  the  completion  of  the  works 
before  the  date  of  the  commencement  of  the  term 

(a)  So  much  of  the  argument  as  had  reference  to  the 
point  upon  whioh  the  deeiiioa  of  tbe  Divisions!  Court 
wis  based  is  not  here  set  ont,  became  that  point  is  not 
o  aeifered  in  the  judgment  of  the  Court  of  Appeal 
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granted  by  the  lease,  though  not  payable  until 
after  that  date."  Now,  in  the  present  case  paving 
expense*  had  been  incurred  in  respect  of  these 
premises  before  the  date  of  lease  to  the  defendant, 
and  though  the  amount  payable  in  respect  of 
them  had  not  been  asses  aed  at  the  date  of  the 
lease,* still  the  charge,  according  to  this  authority, 
had  become  a  charge  upon  the  premises — i.e.,  the 
liability  had  been  incurred.  The  defendant  had 
surrendered  the  lease,  which  he  had  held  at  the 
time  when  these  expenses  became  a  charge  on 
the  premises,  and  he  had  received  a  complete 
release  from  all  his  obligations  towards  the  lessor 
in  respect  of  these  premises.  After  that  he  took 
the  existing  lease,  and  the  covenant  that  we  have 
to  construe  appears  to  me  for  all  purposes  of  this 
discussion  to  be  on  all  fours  and  identical  with 
the  covenant  in  Surtees  t.  Woodhouse.  The 
covenant  here  is  this  "  And  the  lessee  hereby 
covenants  with  the  lessor  in  manner  following— 
that  is  to  say,  that  the  leasee  will  pay  the  rent, 
hereby  reserved  at  the  time  and  in  manner  afore- 
said, and  will  also  pay  all  rates,  taxes  and  assess- 
menta  whatsoever,  which  now  are,  or  during  the 
said  term  shall  be  imposed  or  assessed  upon  the 
said  premises,  or  on  the  landlord  or  tenant  in 
respect  thereof  by  authority  of  Parliament  or 
otherwise."  It  seems  to  me  that  that  covenant  is 
identical  for  all  purposes  of  this  discussion  with 
the  covenant  in  Surtees  v.  Woodhoute,  and,  just 
as  there,  it  was  held  that  the  fact  that  the 
expenses  had  ripened  into  a  charge  before  the 
commencement  of  the  now  lease  was  a  complete 
answer  to  any  claim  made  upon  the  new  lease, 
so,  it  seems  to  me,  it  is  a  complete  answer  here. 
I  have  listened  to  the  argument  of  Mr.  Hodges, 
and  I  am  really  unable  to  follow  the  distinctions 
which  he  seeks  to  make  between  the  obligations 
arising  on  the  two  covenants,  and,  therefore,  I  do 
not  propose  to  attempt  to  go  through  them.  It 
appears  to  me  that  the  grounds  of  the  decision  of 
Surtees  v.  Woodhoiue  upply  just  as  much  whether 
the  words  are  "  outgoings,"  or  whether,  as  they 
are  here,  "  assessments,"  because  the  basis  of 
the  decision  was  that  the  charge  had  accrued 
before  the  assessment  was  made,  and  the  fact 
that  the  charge  subsisted  was  not  affected,  nor 
was  any  fresh  liability  imposed  by  virtue  of  the 
fact  that  assessment  came  after.  The  charge 
was  for  an  amount  which  was  afterwards  assessed 
and  although  the  assessment  did  not  take  place 
until  after  the  currency  of  the  new  lease, 
nevertheless  it  gave  no  new  right  at  all  in  respect 
of  a  right  which  had  accrued,  and  which  in  this 
case  was  satisfied  before  the  new  lease  arose.  In 
Surteea  t.  Woodhoute  (ubi  sup.)  Williams,  L.J. 
after  reading  from  the  words  of  the  covenant  in 
question,  said :  "  In  my  judgment  these  words 
would  not  cover  a  rate  or  charge  which  had 
become  effective  before  the  date  of  the  lease,  by 
reason  merely  of  the  completion  of  the  works." 
and  then,  lower  down,  he  said  :  "  Apart  from  the 
words  '  present  and  future '  the  covenant  is  to 
my  mind  perfectly  plain,  and  does  not  impose 
upon  the  tenant  the  obligation  to  pay  charges  to 
which  the  property  had  been  assessed  for  private 
street  works,  but  which  had  not  become  payable. 
For  these  reasons  I  am  of  opinion  that  the  judg- 
ment of  Walton,  J.  must  be  reversed."  And 
Stirling,  L.J.  said  in  a  written  judgment,  after 
referring  to  sect.  257  of  the  Public  Health  Act 
1875 :  "It  appears  to  me  that,  by  the  combined 
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effect  of  this  last  section  and  sect.  1 12  of  the- 
Private  Street  Works  Act  1802,  the  apportioned 
amount  became  charged  on  the  owner  at  the  time 
of  completion  of  the  works  as  from  that  date." 
That  is  to  say,  although  the  apportionment  did 
not  take  place  till  afterwards,  nevertheless  the 
apportioned  amount  had  become  charged.  My 
brother  Mathew  gave  judgment  to  the  same  effect. 
For  these  reasons  I  think  that  on  this  point  this- 
appeal  must  be  dismissed. 
Rombb,  L.J.— I  agree. 

Mathew,  L.J. — I  am  of  the  same  opinion,  and 
for  the  same  reasons  as  those  given  by  my  Lord. 

Appeal  dismissed. 

Solicitors  for  the  plaintiff,  Ashley,  Lumby,  and 
Cooper. 

Solicitors  for  the  defendant,  Gregson,  Wareham* 
Waugh,  and  Gregson. 


Jan.  12  and  Feb.  Ifi. 
(Before  Collins,  M.R.,  Mathew  and  Cozens- 
Hardy,  L.JJ.) 
Gbiffin  c.  Houldeb  Line  Limited,  (a) 
appeal  under  the  workmen's  compensation 
act  1897. 

Employer  and  workman— Injury  by  accident— 
Cotnpenta  tion — "  Factory  " — Ship  in  a  dock — 
"  Workman  "  —  Seaman  — Factory  and  Work- 
$hop  Act  1901  (1  Edw.  7,  c.  22),  «.  104— Work- 
men's  Compensation  Act  1897  (60  «  61  Viet, 
e.  37),  t.  7. 

A  $hip  moored  to  buoys  in  a  dock  preparatory  to> 
proceeding  to  sea  occupies  part  of  a  factory 
within  sect.  104  of  the  Factory  and  Workshop 
Act  1901. 

An  able  seaman  employed  in  the  ordinary  duties, 
of  a  seaman  on  such  a  ship  is  a  "  workman  " 
within  sect.  7  of  the  Workmen's  Compensation 
Act  1897  and.  subject  to  the  provisions  of  that 
Act,  is  entitled  to  be  compensated  by  the  ship- 
owners for  personal  injury  by  accident  arising) 
out  of  and  in  the  course  of  such  employment. 

So  held  by  Collins,  M.R.  and  Cozen*. Hardy* 
L  J.,  Mathew,  L.J.  dissenting. 

Appeal  by  the  plaintiff  from  the  decision  of  the 
judge  of  the  City  of  London  Court  that  Bhe  was 
not  entitled,  under  the  Workmen's  Compensation 
Act  1897,  to  any  compensation  for  the  death  of 
her  husband,  who  had  been  killed  by  an  accident 
arising  out  of  and  in  the  course  of  his  employ- 
ment by  the  defendants. 
The  agreed  facts  of  the  case  were  as  follows : — 
The  applicant,  Elizabeth  Ann  Griffin,  is  the 
widow  and  administratrix  of  Edward  Latimer 
Griffin,  deceased. 

The  deceased  was  an  able  seaman,  and  on  the 
2lst  Nov.  1902  he  signed  articles  at  Liverpool 
to  serve  on  board  the  respondents'  steamship 
Royston  Grange  as  an  able  seaman,  upon  a- 
voyage  from  Liverpool,  where  the  ship  was  then, 
lying,  to  the  River  Plate  and  back  to  this 
country. 

The  deceased  duly  joined  the  ship  pursuant  to 
the  articles  on  or  about  the  22nd  Nov.  1902,  and 
sailed  in  her  from  Liverpool  to  Newport,  Mon- 
mouthshire, at  which  port  the  vessel  called  to 
take  in  her  bunker  coal  for  the  voyage. 

(a)  Beporud  by  £.  Manlsy  Smith,  Esq..  BtxrUtw^Lsw. 
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The  vessel  arrive!  in  the  Alextn^ra  Dock, 
Newport,  on  the  24th  Nor.  1902,  and  at  midnight 
on  the  28th  Nor.  she  had  finished  receiving  her 
banker  coals,  and  was  mofed  oat  to  the  buoys 
in  the  dock  preparatory  to  proceeding  to  sea  on 
the  following  morning. 

Whilst  engaged  clearing  up  the  No.  5  hold  on 
the  29th  Nov.  1902  a  dunnaga  wood,  known  as  a 
"  torn,"  and  used  for  the  purpose  of  supporting  a 
deck  beam  when  hevry  weights  were  stowed 
above,  was  knocked  down  by  a  fellow  servant  of 
the  deceased,  and  fell  across  his  ankle  and  instep, 
which  necessitated  an  operation.  Tbe  accident 
and  the  operation  reanhei  in  tbe  death  of  the 
deceased. 

At  tbe  bearing  before  the  judge  of  the  City  of 
London  Court  the  judge  held  that  the  Workmen's 
Compensation  Act  lt*97  was  not  intended  to 
include  the  case  of  a  sailor  working  as  a  sailor, 
and  as  the  deceased  wa*  working  as  a  sailor,  and 
nothing  else,  at  the  time  when  the  accident 
happened,  his  case  was  not  within  tbe  Act,  and 
therefore  the  plaintiff  was  not  entitled  to  any 
compensation  under  the  Act. 

The  plaintiff  appealed. 

Jan.  12.—Mob$on,  K.C.  and  G.  A.  Scott  for  the 
plaintiff.— The  Workmen's  Compensation  Act 
1897  does  not  apply  to  denned  classes  of  workmen, 
but  to  employments  iu  certain  specified  places. 
The  first  question  here,  therefore,  potting  aside 
for  the  moment  the  nature  ot  the  employment  of  | 
the  dec-eased,  is  whether  or  not  the  place  in  which 
he  was  employed  at  the  moment  when  he  met 
with  tbe  accident,  was  a  "  factory "  within  the 
Act.  He  was  in  a  ship  which  was  in  a  dock,  and 
it  must  now  be  taken  to  be  well  settled  law  that 
a  ship  in  a  dock  is  a  "  factory  "  within  sect.  101 
of  the  Factory  and  Workshop  Act  1901  (1  Edw.  7, 
c.  22)  and  is  therefore  also  within  sect.  7  of  the 
Workmen's  Compensation  Act  1897  : 


>  v.  J6b*m  and  Co.,  85  L.  T.  Rsp.  141 ;  (1901) 
A.  C.  404; 

CatUrmoU  v.  Atlantic  Trantport  Company,  85 
L.  T.  Rep.  513  ;  (1902)  1  K.  B.  204 ; 

BartM  v.  Gray,  85  L.  T.  Rep.  658  ;  (1902)  1  K.  B. 
225. 

It  is  true  that  here  the  vessel  was  moored  to  a 
buoy  and  not  occupying  a  berth  at  the  side  of  the 
dock,  but  that  can  not  make  any  real  difference 
between  this  case  and  the  three  just  cited.  It  is 
enough  that  she  was  lying  in  a  dock  and  was 
therefore  in  a  "factory."  The  defendants  are 
the  "  undertakers  "  of  the  factory : 

Merrill  v.  Wilton,  83  L.  T.  R3p.  490;  (1901)  1 
K.  B.  35. 

The  only  real  question  in  this  case  is  whether  the 
deceased,  although  employed  in  a  factory,  is  de- 
prived of  the  benefits  of  the  Workmen's  Compen- 
sation Act  1897  by  reason  of  tbe  fact  that  he  was 
employed  as  a  seaman.  Seamen  are  not  expressly 
excluded  from  the  benefits  of  tbe  Act,  as  they  are 
from  the  benefits  of  tbe  Employers'  Liability  Act 
1880  (43  &,  44  Vict.  c.  42)  in  consequence  of  the 
saving  clause,  sect.  13.  of  the  Employers  and 
Workmen  Act  1875  (33  &  39  Vict.  c.  90).  A 
stevedore's  labourer  would  be  entitled  to  compen. 
sation  if  he  met  with  the  same  accident  that  the 
deceased  met  with,  and  there  is  no  reason  why 
tbe  plaintiff  here  should  not  he  entitled  to  com. 
pensation.  The  remarks  of  the  Lord  Chancellor 
Kaine  v.  Jobton  and  Co.  (ubi  $up.)  as  to  the 


exclusion  of  seamen  from  the  Act  only  bad 
reference  to  accidents  taking  place  on  a  ship 
when  at  sea. 

Carver,  K.C.  and  Dawton  Miller  for  the  de- 
fendants. —  The  deceased  was  engaged  at  the 
time  of  the  accident  in  ordinary  seaman's  work, 
unconnected  with  loading  or  unloading.  That 
was  not  the  class  of  work  contemplated  by  tbe 
Act.  H'ih  employment  was  not  connected  with  a 
"  factory."  The  ship  was  not  in  the  dock  for  the 
purpose  of  work  connected  with  the  dock.  She 
was  in  transit  from  her  berth  to  the  open  sea. 
She  was  merely  passing  through  the  dock.  She 
was  not  in  occupation  of  any  definite  part  of  the 
dock.  The  kind  of  occupation  necessary  to  satisfy 
the  Act  is  an  occupation  of  a  place  for  the  purpose 
of  doing  work  there : 

Wru/Uy  v.  WhUtalur,  86  L.  T.  Rep.  775 ;  (1&02>  . 
A.  C.  299. 

In  that  case  the  House  of  Lords  approved  the 
decision  of  the  Court  of  Appeal  in 

Prancit  v.  Turner  Brothert,  81  L.  T.  Rsp.  770; 
(1900)  1  Q.  B.  478. 


Bobton,  K.C,  in  reply. — The  two  cases  just  cited 
were  decided  on  sect.  7  of  the  Workmen's  Com- 
pensation Aot  1897,  and  it  was  held  that  "  employ- 
ment in  a  factory"  meant  employment  by  the' 
undertakers  in  their  own  factory.  Those  cases- 
refer  to  the  "  use  "  of  a  factory  and  have  nothing 
to  do  with  the  present  case,  which  depends  on 
sect  104  of  the  factory  and  Workshop  Act 
1901. 

Cw.  adv.  wit. 
Feb.  16.— Collins,  M.R.  read  the  following- 
judgment:  I  agree  with  the  judgment  about  to- 
be  read  with  Cozens- Hardy,  L.J.,  but,  as  there  is  • 
a  difference  of  opinion  among  us,  I  will  state - 
my  opinion  in  my  own  words.  The  question  is 
whether  a  sailor  who  met  with  an  accident  while 
engaged  in  clearing  out  the  hold  preparatory  to- 
receiving  cargo  in  a  ship  which  was  lying^  at 
anchor  in  a  dock  can  take  proceedings  against 
tbe  owners  of  the  ship  under  the  Workmen's 
Compensation  Act.  The  County  Court  judge  has 
decided  that  he  cannot,  on  the  broad  ground 
that  the  Act  does  not  apply  to  sailors.  It  is  not 
contended  that  there  is  any  provision  expressly 
excluding  sailors  from  the  Act.  Tbe  question, 
therefore,  must  be.  Do  they  come  within  the  class 
of  persons  to  whom  the  Act  gives  a  remedy  ? 
Sect.  1  of  the  Act  provides  as  follows :  "  If  in  any 
employment  to  which  this  Act  applies  personal 
injury  by  accident  arising  out  of  and  in  the  course 
of  the  employment  is  caused  to  a  workman,  his 
employer  shall,  subject  as  hereinafter  mentioned, 
be  liable  to  pay  compensation  in  accordance  with 
the  first  schedule  to  this  Act."  Therefore  the 
applicant  must  be  a  workman,  and  the  employ- 
ment must  be  one  to  which  the  Act  applies.  By- 
sect  7,  sub-sect.  2,  "  workman "  is  defined  aa 
including  "  every  person  who  is  engaged  in  an 


employment  to  which  this  Act  applies,  whether 
by  way  of  manual  labour  or  otherwise,  and 
whether  his  agreement  is  one  of  service  or 


apprenticeship  or  otherwise,  and  is  expressed  or 
implied,  is  oral  or  in  writing."  By  sub-sect.  1  of 
sect.  7  "  this  Act  shall  apply  only  to  employment 
by  the  undertakers  as  hereinafter  defined  on  or 
in  or  about  a  .  .  .  factory."  And  by  sub- 
sect  3  "  undertaker  "  in  the  case  of  a  factory 
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means  the  oooapier  thereof  within  tbe  meaning 
of  the  Factory  and  Workshop  Act ;  and  by  the 
Factory  and  Workshop  Act  1901,  a.  104, "  tbe 
person  having  tbe  actual  use  or  occupation  of  a 
dock  .  .  .  or  of  any  premises  within  the  same 
or  forming  part  thereof  .  .  .  shall  be  deemed 
to  be  tbe  occupier  of  a  factory."  It  whb  once 
thought  that,  as  the  Act  does  not  in  terms 
constitute  a  ship  a  factory,  employment  in  a  ship 
in  a  dock  was  not  employment  in  a  factory,  ana 
the  inforence  was  also  drawn  tbat,  as  ships  were 
not  made  factories,  the  Act  was  not  intended  to 
include  sailors.  The  House  of  Lords,  however, 
held  in  Raine  v.  Jobton  (ubi  tup.)  that  a  workman 
-employed  in  a  ship  which  was  in  a  dock  was 
employed  in  a  factory.  Tbe  fact  that  he  was 
employed  in  a  sbip  did  not  negative  bis  being 
employed  in  a  factory.  Therefore,  if  the  exclusion 
of  sailors  from  the  Act  is  rested  on  the  fact  that 
employment  in  a  ship  cannot  be  employment 
in  a  factory,  tbe  foundation  for  such  contention 
is  destroyed  by  that  case.  This  court  has  applied 
the  principle  of  Raine  t.  Jobton  to  more  than 
one  case  where  workmen  sent  by  their  employers 
to  do  painter's  or  joiner's  work  in  a  sbip 
in  a  dock  hare  been  held  to  be  within  the  Act 
and  to  be  entitled  to  compensation  against  their 
employers  as  tbe  undertakers — Le.,  the  users  or 
occupiers  of  a  dock  within  the  above  definition. 
CJnlese,  therefore,  there  be  some  special  exclusion 
of  sailors  from  tbe  Act,  a  sailor  clearing  out  a 
hold  in  a  ship  in  dock  is  precisely  in  tbe  same 
position  to  claim  compensation  against  bis 
employer  as  he  would  be  if  instead  of  being  a 
sailor  be  had  been  a  coal  beaver  in  a  coal  bunker 
and  bis  master  bad  been  a  coal  merchant  instead 
of  the  owner  of  tbe  ship.  But  there  is  no  such 
-exclusion  to  be  found  in  tbe  Act.  The  foundation 
for  such  suggestion,  as  I  have  pointed  out,  fails : 
and  a  sailor  when  employed  as  a  workman  in  a  sbip 
in  a  dock  is  just  as  much  drawn  within  the  Act 
-as  any  hand  craftsman  under  the  Bame  circum- 
stances. His  position,  of  course,  while  at  sea  is 
quite  different ;  be  must  get  himself  physically 
into  a  factory  before  be  can  get  the  benefit 
of  the  Act.  The  difference  of  bis  position  at 
sea  is  pointed  out  by  Lord  Halsbury  and  Lord 
Shand  in  tbe  case  cited.  It  seeing  to  me,  there- 
fore, that  the  authority  of  Raine  v.  Johton  con- 
cludes this  case,  and  tbat  tbe  appeal  must  be 
allowed. 

Mathew,  L.J.  read  the  following  judgment : — 
I  regret  to  be  unable  to  deal  with  this  appeal 
from  the  point  of  view  of  my  learned  colleagues. 
I  think  Judge  Rentoul  was  right  in  his  decision 
that  the  appellant  was  not  entitled  to  compensa- 
tion under  the  Workmen's  Compensation  Act  for 
the  loss  of  her  husband,  Edward  Latimer  Griffin. 
Tbe  material  facts  are  these.  The  deceased  man 
had  joined  the  defendants'  ship,  the  Roytton 
Orange,  at  Liverpool  under  signed  orders  which 
bound  him  to  serve  the  defendants  as  an  able 
seaman  on  a  round  voyage  to  the  River  Plate  and 
back  to  a  home  port  The  vessel  went  from 
Liverpool  to  the  Alexandra  Dock,  Newport,  to 
take  in  her  bunker  coal,  and,  when  the  coaling 
was  completed,  she  was  moved  out  to  buoys  in 
the  dock  preparatory  to  proceeding  to  sea. 
While  there  the  deceased  man  was  employed  in 
what  was  admitted  to  be  tbe  ordinary  duty  of  a 
seaman — viz.,  in  clearing  up  No.  5  hold  for  tbe 
reception  of  cargo.   The  accident  to  which  his 
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deatli  was  due  occurred  while  he  was  so  engaged. 
The  learned  County  Court  judge  came  to  tbe 
conclusion  that  Griffin  was  not  protected  by  the 
Act,  and  that  the  claim  of  his  widow  for  compen- 
sation failed.  Upon  the  argument  of  the  appeal 
it  was  not  disputed  that,  if  the  accident  had 
occurred  while  the  ship  was  at  sea,  the  widow 
could  not  have  maintained  her  right  to  compen- 
sation. But  it  was  argued  that  tbe  legislation 
embodied  in  the  Factory  and  Workshop  Act  11*01 
had  altered  the  status  of  seamen  on  board  when 
the  vessel  was  not  at  sea  and  was  lying  in  dock. 
The  ship,  it  was  said,  while  in  dock  was  occupying 
part  of  a  factory,  and  the  Bailors  therefore  were 
employed  in  a  factory,  and  were  protected  by 
the  Workmen's  Compensation  Act.  In  support 
of  this  contention  reliance  was  placed  on  the  pro- 
visions of  the  Factory  and  Workshop  Act  1901 
and  the  judgment  of  the  House  of  Lords  in  Raine 
v.  Jobton.  But  1  am  unable  to  discover  either  in 
tbe  statute  or  in  tbe  decision  of  the  House  of 
Lords  any  indication  of  an  intention  to  extend 
the  Workmen's  Compensation  Act  to  a  class  which 
bad  not  previously  been  included  in  that  statute. 
Full  effect  may  be  given  to  the  Factory  and  Work- 
shop Act  and  the  decision,  if  both  are  treated  as 
applicable  to  tbe  class  of  workmen  with  which 
tbe  Workmen's  Compensation  Act  was  clearly 
intended  to  deal — viz.,  workmen  as  distinguished 
from  seamen.  The  argument  for  the  appellant 
would  lead  to  this  extraordinary  and,  as  it  seems 
to  me,  unreasonable  result— that  a  seaman  while 
at  sea  would  be  outside  the  operation  of  the  Act, 
but  would  become  entitled  to  protection  when  in 
a  position  of  comparative  safety.  I  can  see  no 
reason  for  thinking  that  such  a  result  could  have 
been  intended  as  the  consequence  of  the  applica- 
tion of  the  provisions  of  the  Act  of  1901  to  the 
Workmen's  Compensation  Act.  Further,  I  con- 
sider it  unlikely  that  any  change  would  have 
been  made  in  the  law  which  would  affect  existing 
as  well  as  future  contracts  with  seamen  without 
a  clear  intimation  to  shipowners  of  their  altered 
position.  I  am  of  opinion  that  the  appeal  should 
be  dismissed. 

Cozxhs-Haedt,  L.J.  read  the  following  judg- 
ment:— The  applicant  is  the  administratrix  of 
Edward  Latimer  Griffin,  an  able  seaman  on 
board  the  respondents'  steamship  Roytton 
Grange.  On  her  voysge  from  Liverpool  to  the 
River  Plate  the  vessel  proceeded  to  Newport  to 
take  in  bunker  coal.  She  arrived  in  the  Alexandra 
Dock  on  the  24th  Nov.,  and  at  midnight  on  the 
28th  Nov.  she  had  finished  receiving  her  bunker 
ccal,  and  was  moved  out  to  the  buoy*  in  the  dock 
preparatory  to  proceeding  to  sea  on  the  following 
morning.  While  there,  in  the  discharge  of  his 
duties  as  a  seaman.  Griffin  met  with  an  accident 
which  resulted  in  his  death.  His  Honour  Judge 
Rentoul  has  held  that  as  the  deceased  was  a  sailor, 
working  as  a  sailor,  he  is  not  within  tbe  Act. 
By  sect.  7  of  tbe  Act  the  term  "  workman " 
includes  every  person  who  is  engaged  in  the 
employments  to  which  this  Act  applies,  whether 
by  way  of  manual  labour  or  otherwise.  The  Act 
applies  only  to  employment  by  undertakers  as 
defined  in  the  Act.  including  (infer  alia)  employ- 
ment in,  on,  or  about  a  factory,  and  "  factory " 
includes  a  dock,  and  the  undertaker  of  a  factory 
is  the  occupier  thereof.  Now,  it  is  clear  that  a 
ship,  as  such,  is  not  a  factory  within  the  meaning 
of  the  Act,  but  I  think  it  must  be  admitted,  since 
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the  decision  of  the  Houce  of  Lords  of  Baine  v. 
Jobton  (ubi  tup.)  and  the  decision  in  this  court  of 
Barlell  v.  Gray  and  Co.  (ubi  tup.),  that  a  ship 
occupying  a  berth  in  a  dock  occupies  part  of  a 
factory,  with  the  result  that  the  vessel  in  question 
was  within  the  operation  of  the  Act,  and  the 
shipowners  were  undertakers  within  the  Act  at 
the  time  when  the  accident  happened.  Unless, 
therefore,  there  are  some  words  to  be  found 
expressly  excluding  se  timer  as  such  from  the 
benefit  of  the  Act,  I  think  that  the  applicant 
must  succeed.  I  can  find  nothing  to  put  seamen 
in  a  worse  position  than  would  be  any  carpenter, 
painter,  or  other  mechanic  on  board  a  ship  while 
in  dock.  The  or  serrations  of  Lord  Halsbury 
and  of  Lord  Shand  in  Baine  v.  Jobton,  to  the 
effect  that  it  was  not  within  the  contemplation 
of  the  statute  to  deal  with  the  relations  between 
shipowners  and  sailors  when  engaged  in  their 
occupation  of  railing  upon  the  teas,  do  not  seem 
to  apply  where  the  vessel  is  not  at  sea,  but  where, 
within  the  meaning  of  the  statute,  it  is  lying 
in  and  occupying  part  of  a  factory.  In  my 
opinion,  this  appeal  must  be  allowed. 

Appeal  allowed. 
Solicitors  for  the  plaintiff,  Burn  and  Berridge. 
Solicitors  for  the  defendants,  IV.  A.  Crump  and 
6on. 


HIGH  COURT  OF  JUSTICE. 

CHANCERY  DIVISION. 
Feb.  10  and  11. 
(Before  Kekewich,  J.) 

Re  Education  Act  1902;  He  Hehbirn  Urran 
District  Council  and  Hkdworth,  Monk, 
ton,  and  Jarrow  United  District  School 
Board  s  Arbitration,  (a). 

Education  —  United  dittriet  tchool  board  — 
Trantfer  to  educational  authoritiet — Different 
"  appointed  dayt  " — Adjustment  of  liabxtitiet — 
Immediate  or  pottponed  arbitration — Education 
Act  1902  (2  Edw.  7,  c.  42),  t.  27.  tub  s.  2. 
tched.  2,  clautet  (1)  (8)  (22)— Local  Govern- 
ment Act  1894  (5tf  «C-  57  Vict.  c.  73),  t.  68— 
Arbitration  Act  1889  (52  &  53  Vict.  c.  49),  t  2. 

The  H.  Urban  District  Council  it  the  local  educa. 
tion  authority  for  the  H.  Urban  Dittriet.  The 
lit  June  1903  teat  the  "appointed  day" for  the 
coming  into  operation  of  the  Edtication  Act 
1902  within  the  dittriet.  The  corporation  of  J. 
nnd  the  county  council  of  D.  are  retpectively 
the  local  education  authoritiet  for  the  borough 
of  J.  and  the  rural  dittriet  of  M.  At  the 
patting  of  the  Education  Act  1902  the  H.,  AT, 
and  J.  United  Dittriet  School  Board  was  the 
tchool  board  for  the  urban  dittriet  of  H.,  the 
rural  dittriet  of  M.,  and  the  borough  of  J.  The 
Itt  April  1901  wat  the  appointed  day  for  the 
coming  into  operation  of  that  Act  within  the 
county  of  D.  and  the  borough  of  J.  Matter* 
having  ariten  requiring  adjustment  between  the 
council  and  the  united  dittriet  tchool  board, 
and  clause  1  of  the  second  tchedule  to  the  Act 
providing  that  the  rightt  and  liabilitiet  "of  any 
tchool  board "  existing  at  the  appointed  day 
should  be  transferred  to  the  council  exercising 
(he  powers  of  the  tchool  board  : 

(a)  Raporud  by  W.  P.  Pain,  E*i  ,  BaxrUfc^Tt-Uw. 
VoL  XC,  2316 .•• 


Held,  that  an  arbitrator  thould  be  at  once 
appointed  to  adjust  tuch  mattert,  and  that  the 
appointment  thould  not  be  delayed  until  the 
appointed  day  for  the  remainder  of  the  united 
district  school  board. 

Adjourned  summons  raising  the  question 
whether  the  rights  and  liabilities  infer  te  of  a 
local  education  authority  and  a  united  district 
school  board,  part  of  which  it  has  taken  over, 
should  be  adjusted  by  arbitration  forthwith,  or 
await  the  transfer  of  the  remaining  parts  of  such 
school  board  to  other  education  authorities. 

The  Hebburn  Urban  District  Council  is  the 
local  education  authority  under  the  Education 
Act  1902  for  the  urban  district  of  Hebburn,  an 
urban  district  with  a  population  of  over  20,000. 
The  Board  of  Education  had  fixed  the  1st  June 

1903  as  the  appointed  day  for  the  coming  into 
operation  of  the  Act  within  that  district. 

The  corporation  of  Jarrow  and  the  county 
council  of  Durham  are  respectively  the  local 
education  authorities  for  the  borough  of  Jarrow 
and  the  rural  district  of  Monkton.  At  the  time 
of  the  passing  of  the  Education  Act  1902  the 
I W worth,  Monkton,  and  Jarrow  United  District 
School  Board  was  the  school  board  for  the 
borough  of  Jarrow,  the  urban  district  of 
Hebburn,.and  the  rural  district  of  Monkton. 

The  Board  of  Education  fixed  the  1st  April 

1904  for  the  coming  into  operation  of  that  Act 
within  the  borough  of  Jarrow  and  the  county  of 
Durham. 

Matters  having  arisen  requiring  adjustment 
between  the  Hebburn  Urban  District  Council  and 
the  Hedworth.  Monkton,  and  Jarrow  United 
District  School  Board,  on  the  24th  Oct.  1903  the 
Hedworth,  Monkton,  and  Jarrow  United  District 
School  Board  were,  at  the  instance  of  the 
Hebburn  Urban  District  Council,  served  with  a 
notice  to  concur  with  the  board  in  the  appoint- 
ment of  Mr.  VV.  B.  Keen,  of  London,  accountant, 
as  a  single  arbitrator,  but  would  not  agree. 

By  the  Education  Act  1902,  s.  27,  sub.-s.  2 « 

This  Aot  shall,  except  as  expressly  provided,  come 
into  operation  on  the  appointed  day,  and  the  appointed 
day  shall  bs  tho  26th  day  of  March  1903,  or  snch  other 
day,  not  being  more  than  eighteen  months  later,  as  the 
Board  of  Education  may  appoint,  and  different  days  may 
be  appointed  for  different  purposes  and  for  different 
provisions  of  this  Aot  and  for  different  councils. 

By  the  second  schedule  to  the  Act,  clause  1 
provides  that 

The  property,  powers,  rights,  and  liabilities  (including 
any  property,  powers,  rights,  and  liabilities  vested,  con- 
ferred, or  arising  under  any  local  Aot  or  any  trust  deed) 
of  any  school  board  or  sohool  attendance  committee 
existing  at  the  appointed  day,  shall  bs  transferred  to  the 
council  exercising  the  powers  of  the  school  board. 

By  clause  8 : 

Seots.  85  to  88  of  the  Looal  Government  Aot  18M 
[which  oontain  transitory  provisions]  shall  apply  with 
respect  to  any  transfer  mentioned  in  this  schedule, 
subject  as  follows :  (a)  References  to  "  the  appointed  day" 
and  to  "  the  passing  of  this  Aot  "  shall  bs  construed, 
as  respects  a  case  of  relinquishment  of  powers  snd 
duties,  as  references  to  the  date  on  whioh  the  relinquish- 
ment takes  effect  j  and  (b)  the  powers  and  duties  of  a 
school  board,  or  sabool  attend »nce  committee,  which  is 
abolishod,  or  a  council  which  ceases  under  the  pro- 
visions of  this  Aot  to  exercise  powers  and  duties,  shall 
be  deemed  to  be  powers  and  dutiss  transferred  under 
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thU  Act ;  *nd  (c)  sab-soots.  4  and  5  of  teot.  85  shall  not 
apply. 

And  by  clause  22 : 

8eot.  08  of  the  Local  Government  Aot  1894  (which 
relates  to  the  adjustment  of  property  and  liabilities)  shall 
apply  with  respect  to  any  adjustment  required  for  the 
purposes  of  this  Aot. 

The  Arbitration  Act  1S89  provides  in  the  first 
schedule  that 

If  no  other  mode  of  reference  is  provided,  tho 
reference  shall  be  to  a  single  arbitrator. 

P.  Ogden  Lawrence,  K.C.  and  W.  M.  Cann  for 
the  applicants. — The  application  is  one  under  the 
recent  Education  Act  1H02,  incorporating  the 
Local  Government  Act  1894,  s.  68,  by  reference. 
Tho  Hed worth,  Monkton,  and  Jarrow  United 
District  School  Board  became  severed  under  the 
Act,  and  vests  in  three  different  education 
authorities : 

2Edw.  7,o.  42,  ss.  1,  27  (2). 
The  local  education  authority  have  throughout 
their  area  all  the  powers  and  duties  of  a  school 
board:  (sect.  5).  We  ask  for  an  arbitrator  to 
adjust  the  difficulties  which  almost  daily  arise,  and 
we  are  told  that  we  must  wait  until  the  appointed 
day  for  the  other  two  districts.  We  are  entitled  to 
an  immediate  appointment  clear  of  the  county  and 
borough  councils.  If  they  step  into  the  place  of 
the  school  board,  they  woidd  have  to  adopt  any 
proceedings  which  have  taken  place.  We  are  the 
education  authority  for  every  purpose  except 
higher  education.  We  submit  that  the  property, 
powers,  and  rights  mentioned  in  clause  1  of  the 
second  schedule  mean  such  part  of  the  powers, 
authorities,  and  duties  as  are  attributable  to 
the  school  board  under  the  Act  This  adjust- 
ment is  required  for  the  purposes  of  this  Act. 

Sohed.  2.  clauses  (8)  (22) ; 

56*  57  Viot.o.  73,  ss.  68,  85  88; 

52  4  53  Vict.  o.49,  s.  5  ; 

Annual  Practice  1904,  voL  2,  pp.  554,  555  ; 

33&34Viot.o.  75,  s.40; 

Juliu»  v.  Bukop  of  Oxford,  42  L.  T.  Rep.  546  ; 
L.  Rep.  5  App.  Css.  214, 

were  also  referred  to. 

Warrington,  K.C.  and  Qatey  for  the  united 
district  school  board. — The  Act  did  not  contem- 
plate a  piecemeal  transfer,  but  a  transfer  as  a 
whole.  The  only  difference  between  a  school 
board  and  a  united  school  board  is  that 
the  voters  come  from  different  districts.  The 
school  board  is  not  the  educational  authority 
under  the  Act  The  united  district  school 
board  continues  in  existence  as  the  body 
intrusted  with  education  under  the  old  Acts.  It 
is  impossible  to  give  effect  to  the  provisions  of 
clause  16  of  the  second  schedule,  providing  that 
officers  of  the  authority  transferred  shall  become 
officers  of  the  transferee  council,  until  tho  united 
board  ceases  to  exist  They  referred  to  sect.  27 
sub-Beet  2,  and  sched.  2,  clause  1. 

Kkkewich,  J. — Those  who  followed  the  weari- 
some history  of  the  Education  Act  1902  might  be 
surprised  to  hear  that  there  was  some  point  which 
had  escaped  observation,  but  so  it  was.  I  can 
find  nothing  in  the  Act  which  points  to  the  con- 
clusion that  the  existence  of  a  united  school 
board  was  present  to  the  minds  of  those  who 
framed  this  Act  If  it  had  occurred  to  the  f ramers 
of  the  Act,  there  would  probably  have  been  some 


express  reference  providing  for  the  case.  It- 
does  not  follow  that  the  Act  will  not  fit  it,  and 
I  am  bound  to  construe  this  Act  as  meaning  that 
all  school  boards,  with  their  property,  rights, 
and  liabilities,  shall  be  transferred  to  these  new 
education  authorities.     But  it  was  said  that, 
admitting  that  the  Act  must  apply  in  some  way 
to  united  school  boards,  the  transfer  must  not 
take  place  piecemeal,  but  must  be  done  once  for  all 
— «no  iciu,  so  to  speak.    Undoubtedly  there  was 
much  to  be  said  in  favour  of  that  view.    Clause  1 
of  the  second  schedule  did  contemplate  one 
transfer,  and  one  only.    The  result  was  that  if 
that  clause  was  construed  literally,  according  to 
the  grammatical  meaning  of  the  words,  there- 
must  be  a  single  transfer,  not  a  piecemeal 
transfer.    But  a  difficulty  arose  when  one  had  bo- 
deal  with  the  transfer  of  a  united  school  board 
and  a  transfer  possibly  to  several  educational 
authorities,  as  was  the  case  here.   Starting  with 
the  hypothesis  that  there  was  to  be  a  transfer, 
sooner  or  later,  it  becomes  necessary  so  to> 
mould  the  meaning  of  the  clause  as  to  make 
it  apply  to  the  case  of  a  united  school  board, 
where  one  transfer  was  not  sufficient.     I  agree 
with  the  suggestion  that  this  was  an  automatic 
transfer.   It  took  effect  by  force  of  the  Act  of 
Parliament  so  that  there  was  in  one  sense  one 
transfer ;  but  when  the  transfer  was  to  several' 
authorities,  that  was  equivalent  to  so  many 
transfers  by  deed.    That  must  be  the  meaning 
of  the  Act  if  it  was  to  have  the  effect  of  trans- 
ferring the  vrhole  of  a  united  school  board  to 
more  than  one  authority.   The  language  of  this 
second  schedule  has  been  criticised,  and  it  wsb 
said  that  it  wan  difficult  to  make  it  fit  the  pos- 
sibility of  more  than  one  transfer.    But  the 
difficulty  was  not  all  on  one  side.   According  to- 
the  Act,  there  might  be  more  than  one  appointed 
day  for  its  coming  into  operation.   There  might 
b«  a  transfer  of  a  part  of  the  school  board  to 
one  educational  authority,  of  another  part  to 
another  educational  authority,  and  the  Board  of 
Education   might   appoint  one    day  for  one 
authority  and  another  day  for  the  other;  and, 
further,  the  Act  enabled  the  Board  of  Education 
to  appoint  different  days,  not  only  for  different 
councils,  but  for  different  purposes.  Therefore 
it  was  quite  competent  for  the  Board  of  Educa- 
tion to  say  that,  even  as  regarded  Hebburn,  the 
transfer  should  not  be  all  at  one  time ;  and  so 
with  regard  to  Jarrow  and  Durham.    If  the 
clause  was  to  be  dealt  with  strictly  and  confined 
to  a  single  transfer,  one  was  met  with  this  great 
difficulty — that   the    value    of   the   Act  was 
destroyed.    The  Act  plainly  contemplated  more 
than  one  appointed  day.   It  could  only  mean  that 
the  transfer  should  take  place  as  often  as  was 
necessary,  and  that  the  transfer  should  extend 
on  each  appointed  day  so  far  as  it  ought  to 
extend  on  that  particular  day.   If  that  was  so, 
there  was  no  difficulty  at  all  in  construing  the 
other  clauses  of  the  tchedule.   They  all  fell  into 
line  when  once  the  difficulty  of  construing  the 
first  clause  was  got  over.   Then  arose  the  ques- 
tion what  was  likely  to  require  adjustment  The 
Legislature  was  silent  as  to  that,  and  for  a  good 
reason.    It  contemplated  that  all  sorts  of  ques- 
tions might  arise  for  adjustment  and  it  left  that 
point  entirely  open.    Practically  any  question  of 
nuance  or  anything  else  might  be  adjusted — for 
example,  the  question  who  was  to  pay  a  particular 
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officer.  Bnt  then  it  was  objected  that  there 
could  not  be  a  complete  adjustment  because  there 
were  questions  which  would  arise  between  the 
united  school  board  and  the  two  other  edu- 
cational authorities,  which  had  not  yet  come  into 
existence  because  the  other  appointed  day  had 
not  arrived.  But  the  answer  to  that  was  that  the 
Hebburn  authority  was  not  concerned  with  those 
questions.  Supposing  the  arbitration  was  con- 
cluded before  the  1st  April,  the  Hebburn 
authority  would  be  out  of  it.  All  the  questions 
between  the  Hebburn  authority  and  the  united 
school  board  were  to  be  settled  under  the  present 
arbitration.  That  arbitration  would  settle,  for 
example,  how  much  a  particular  officer  was  to  be 
paid  by  the  Hebburn  authority.  It  was  true  that 
this  arbitration  might  not  be  concluded  on  the 
1st  April.  The  result  of  that  would  be  that  the 
Jarrow  and  Durham  authorities  would  step  into 
the  Bhoes  of  the  united  school  board,  nnd  no 
serious  difficulty  would  arise.  In  my  opinion, 
whether  the  question  is  looked  at  aB  a  matter  of 
convenience  or  as  a  matter  of  strict  construction 
of  the  Act  of  Parliament,  there  ought  to  be  an 
arbitration  at  once.  With  regard  to  the  question 
who  is  to  be  appointed  arbitrator,  I  agrt  e  with 
the  respondents  that  it  is  more  convenient  to 
appoint  a  local  arbitrator.  With  regard  to  the 
costs,  the  Bummons  raised  a  question  of  construc- 
tion which  could  not  have  been  settled  without 
the  assistance  of  the  court,  and  under  the  cir- 
cumstances I  think  that  there  should  be  no 
costs. 

Solicitors :  Baker,  Lee$,  and  Co.,  agents  for  A. 
Robion,  Hebburn;  J.  E.  and  H.  Scott,  agents  for 
W.  S.  Daglish  and  Mulcaster,  Newcastle-upon- 
Tyne. 


Friday,  Jan.  29. 
(Before  Farwell,  J.) 
Ridout  v.  Fowler  (a). 
Vendor  and  purchaser — Sole  of  land— Purchaser* 
interest  before  completion — Judgment  creditor  of 
purchaser— Receiver  by  way  of  equitable  execu- 
tion—Notice  to  vendor— Personal  estate — Dafs 
of  appointment— Effect  of  appointment. 

The  appointment  of  a  receiver  upon  giving  security 
does  not,  as  regards  personal  property,  become 
effectual  until  security  is  actually  given,  and  does 
not  refer  back  to  the  date  of  the  original  order. 

Ex  parte  Evans  ;  Re  Watkins  (41 L.  T.  Rep.  565  ; 
13  Ch.  Div.  252)  distinguished. 

G.  contracted  to  purchase  land  from  the  de- 
fendant, paid  a  deposit  of  3001.,  and  received 
immediate  possession.  The  plaintiff  subse- 
quently became  a  judgment  creditor  of  G.  and 
obtained  a  receiver  in  respect  of  G.'s  interest  in 
the  land.  Notice  of  the  receivership  was  given 
to  the  defendant. 

G.  failed  to  pay  the  purchase  money,  and  the 
defendant  gave  notice  of  rescission  to  Q.,  who 
thereupon  commenced  an  action  for  the  return 
of  the  deposit.  That  action  was  settled  at  a 
date  subsequent  to  the  order  appointing  the 
receiver,  but  anterior  to  security  being  given. 
By  the  terms  of  the  consent  order  the  defendant 
paid  G.  1101.,  and  G.  agreed  to  give  up  pos- 
session. 

(•)  Reported  by  H.  C.  CUuu.  E*|.,  Barriiter  »t-Luw."~ 
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Held,  that  G.  never  acquired  the  ownership  in 
equity  of  the  land,  and  that  consequently  the 
receivership  did  not  create  a  charge  or  lien. 
With  regard  to  the  lloZ.  paid  by  the  defendant 
to  G.,  the  receiver,  not  having  given  security  at 
the  date  of  the  payment,  had  not  been  effectually 
appointed,  and  therefore  had  no  claim  to  be 
paid  that  money.  Further,  even  if  the  receiver- 
ship had  been  in  force,  the  order  appointing  a 
receiver  having  failed  to  constitute  a  charge  or 
lien,  notice  of  the  appointment  did  not  do  so  ; 
and  the  defendant  incurred  no  liability  by 
paying  the  money  to  G.  direct. 

In  June  1901  the  defendant,  who  had  been  for 
some  time  past  the  owner  of  Oakleigh  Lodge, 
Sunbury,  Middlesex,  and  the  land  and  cottages 
adjoining  (hereafter  called  the  premises),  agreed 
to  sell  the  premises  to  Albert  Edward  Green,  who 
paid  a  deposit  of  300/.,  and  was  thereupon  allowed 
by  the  defendant  to  at  once  go  into  possession. 

The  plaintiff  was  a  creditor  of  Green,  and  in 
1901  had  commenced  an  action  againat  Green 
to  recover  certain  moneys  due  to  him.  On  the 
1st  July  1902  judgment  was  given  in  that  action 
that  the  plaintiff  should  recover  the  sum  of 
551.  and  costs/which  t,ubsequently  on  taxation 
were  found  to  amount  to  1002  7*. ;  and  on  the 
18th  Aug.  1902  an  order  was  made  in  the  same 
action  that  Edmund  Frank  Ridout  be  appointed 
receiver  (upon  first  giving  security)  to  receive  the 
rents,  profits,  and  moneys  receivable  in  respect 
of  the  said  Albert  Edward  Green's  interest  in  the 
premises  and  pay  the  balances  on  his  accounts  in 
or  towards  satisfaction  of  what  should  for  the 
time  being  be  due  in  respect  of  the  above- 
mentioned  judgment  debt  and  costs. 

Edmund  Frank  Ridout  did  not  give  security 
until  the  29th  May  1903.  Notice  of  the  receiver- 
ship order  was  given  on  the  9th  Aug.  1902  to  the 
present  defendant,  and  the  order  was  on  the  12th 
Aug.  1902  registered  under  the  Land  Charges 
Registration  and  Searches  Act  1888  and  the  Land 
Charges  Act  1900. 

Meanwhile  the  defendant  bad  given  formal 
notice  to  Green  on  the  8th  March  1902  rescinding 
the  agreement  for  sale  of  the  premises.  On  the 
29th  May  1902  Gteen  commenced  an  action 
in  the  Chancery  Division  against  the  defendant 
claiming  the  return  of  the  deposit  of  3001.  In 
this  action  the  defendant  counter-claimed  for 
specific  performance. 

Finally,  on  the  16th  June  1903  an  order  was 
made  by  consent  in  the  action.  This  order 
directed  Green  to  deliver  up  possession  of  the 

S remises  to  the  defendant,  and  ordered  the 
efendant  to  pay  to  Green  HOI.  The  contract  for 
sale  of  the  premises  was  rescinded,  and  all  further 
proceedings  in  the  action  and  counter-claim  were 
Btayed. 

A  question  was  mined  whether  the  1102.  paid  to 
Green  by  the  defendant  was  paid  as  apart  return 
of  the  deposit ;  the  defendant,  in  announcing  the 
terms  of  settlement  to  the  present  plaintiff  by 
letter,  had  taken  the  view  that  it  was  a  return  of 
deposit. 

On  the  30th  May  1903  the  plaintiff  in  the 
present  action  commenced  proceedings  asking  for 
a  declaration  that  the  plaintiff  was  entitled  to  a 
charge  or  lien  upon  the  premises  for  securing  the 
sum  of  155?.  Is.  (due  from  Green  in  respect  of 
the  above-mentioned  judgment  debt  and  costs), 
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together  with  interest  thereon ;  and  for  payment 
of  the  same  by  the  defendant. 

BramweU  Davit,  K.C.  and  T.  K.  Crostfield  for 
the  plaintiff. — We  submit  that  the  receivership 
constituted  a  charge  on  Green's  interest  in 
Oakleigh  Lodge  on  the  ground  that  Green's 
interest  was  an  equitable  ownership  of  the  pro- 
perty subject  to  payment  of  the  purchase  money, 
and  therefore  real  property.  If  it  were  personalty, 
we  agree  there  would  not  be  a  lien;  but  the 
receivership  was  really  in  respect  of  realty,  and 
therefore  constituted  a  charge  under  1  Si  2  Vict, 
c.  110: 

Ex  parte  Evan* ;  Re  Watkin*,  41  L.  T.  Bsp.  565  ; 
13  Ch.  Dir.  252. 

This  case  also  decides  that  the  appointment  of  a 
receiver  relates  back  to  the  date  of  the  order 
appointing  him,  whenever  the  order  is  perfected 
by  the  giving  of  security.  If  Green's  interest 
were  hela  to  be  personalty,  we  certainly  could  not 
allege  that  the  receivership  constituted  a  charge 

Re  Marquis  of  Angle **y ;   Count***  de  Quire  v. 
Gardner,  89  L.  T.  Rep.  584  ;  (1903)  2  Ch.  727. 

.See  also  on  the  same  point: 

Levasseur  v.  Mason  and  Barry  Limited,  64  L.  T. 
Rep.  761 :  (1891)  2  Q.  B.  73. 

But  we  submit  that,  notice  of  the  receiver  having 
been  given  to  the  defendant,  he  was  prevented 
from  dealing  direct  with  Green  and  ignoring  oar 
claim,  and  that  we  ought  to  have  received  the 
portion  of  th«  deposit  returned.  There  are 
analogous  rases  relating  to  solicitors'  liens : 

Priee  v.  Crouch,  60  L.  J.  767,  Q  B. 

Rot*  v  Buxton,  60  L.  T.  Rep.  630 :  42  Ch.  Div.  190. 

f  Farwbll,  J. — From  the  case  of  8hnw  v.  Fotter 
(27  L.  T.  Rep.  281 ;  L.  Rep.  5  H.  L.  321)  it  is  clear 
that  mere  notice  could  not  pnt  such  a  burden  on 
the  defendant  as  your  argument  suggests.]  That 
case  turned  on  the  question  of  the  sufficiency  of 
the  notice.  There  is  no  question  of  the  sort  here. 

Webtter  for  the  defendant. — Green's  interest 
was  never  an  interest  in  realty.  This  is  clearly 
shown  by  James,  L.J.'s  dictum  in  Rayner  v. 
Preston  (43  L.  T.  Rep.  18 ;  18  Ch.  Div.  1.  at  n.  13) : 
"  I  agree  that  it  is  not  accurate  to  call  the  relation 
between  the  vendor  and  purchaser  of  an  estate 
under  a  contract,  while  the  contract  is  in  fieri,  the 
relation  of  trustee  and  cettui  que  trust.'*  As  to 
the  position  of  the  receiver  with  regard  to 
personalty.  Re  Potts ;  Ex  parte  Taylor  (69  L.  T. 
Rep.  74 ;  (1893)  1  Q.  B.  649)  is  clear. 

Fabwell,  J. — The  plaintiff  in  this  case  seeks 
to  enforce  a  claim  under  the  appointment  of  a 
receiver  by  way  of  equitable  execution  which  he 
has  obtained.  [His  Lordship  here  stated  the 
facts,  and  continued  -.]  The  plaintiff  has 
commenced  these  proceedings  for  the  purpose 
of  enforcing  against  the  vendor,  Fowler, 
eome  claim  or  charge  against,  first  of  all,  the 
land  contracted  to  be  sold  by  the  defendant 
to  Green,  and,  secondly,  the  llOt.  which  was  paid 
by  the  defendant  to  Green  under  the  compromise 
of  the  16th  Jan.  1903.  In  my  opinion  both 
claims  fail.  As  regards  the  land,  it  entirely 
-depends  on  the  nature  of  the  interest  which  the 
purchaser  Green  acquired  under  the  contract.  A 
person  who  gets  equitable  execution  can  only 
acquire  interest  in  property  that  his  debtor 
himself  possesses.   Now,  the  right  of  a  vendor 
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and  purchaser  has  been  explained  so  often  it  is 
perhaps  hardly  worth  while  to  go  through  it 
again.    It  is  sufficient  to  refer  to  what  Lord 
Hutherley  says  in  Shaw  v.  Foster  (27  L.  T.  Rep. 
281 ;  L.  Rep.  5  H.  L.  321,  at  p.  356),  where  he 
quotes  his  own  words  in  a  previous  case :   "  It  is 
quite  true  that  authorities  may  be  cited  as 
establishing  the  proposition  that  the  relation  of 
trustee  and  cestui  que  trust  does,  in  a  certain 
sense,  exist  between  vendor  and  purchaser ;  that 
is  to  say,  when  a  man  agrees  to  sell  his  estate  he 
is  trustee  of  the  legal  estate  for  the  person  who 
has  purchased  it  as  Boon  as  the  contract  is  com- 
pleted, but  not  before."   Then  he  cites  the  ex- 
pression used  by  Sir  Thomas  Plumer  in  Wall  v. 
Bright  (1  Jac.  &.  W.  503) :  «•  The  vendor,  there- 
fore, is  not  a  mere  trustee ;  he  is  in  progress 
towards  it,  and  finally  becomes  such  when  the 
money  is  paid,  and  when  he  is  bound  to  convey." 
James,  L  J.  puts  it  perhaps  even  more  clearly  in 
Rayner  v.  Preston  (43  L.  T.  Rep.  18;  18  Ch. 
Div.  1.  at  p.  13)  in  the  passage  that  has  already 
been  read :  "  I  agree  that  it  is  not  accurate  to 
call  the  relation  between  the  vendor  and  pur- 
chsser  of  an  estate  under  a  contract,  while  the 
contract  is  in  fieri,  the  relation  of  trustee  and 
cestui  que  trust.   Bat  that  is  because  it  is  un- 
certain whether  the  contract  will  or  will  not  be 
performed,  and  the  character  in  which  the  parties 
stand  to  one  another  remains  in  suspense  as  long 
as  the  contract  is  in  fieri.  Bat  when  the  contract 
is  performed  by  ictual  conveyance,  or  performed 
in  everything  but  the  mere  formal  act  of  sealing 
the  engrossed  deeds,  then  that  completion  relates 
back  to  the  contract,  and  it  is  thereby  ascer- 
tained that  the  relation  was  throughout  that  of 
trustee  and  cestui  que  trust.   That  is  to  say,  it 
is  ascertained  that  while  the  legal  estate  was  in 
the  vendor,  the  beneficial  or  equitable  interest 
was  wholly  in  the  purchaser.    And  that,  in  my 
opinion,  is  the  correct  definition  of  a  trust 
estate."   Now,  here  it  is  quite  clear  that  the 
relationship  never  was  completed  by  the  com- 
pletion of  the  contract,  and  therefore  there  was 
no  estate  in  land,  in  the  events  that  have  hap- 
pened, on  which  this  order  by  way  of  equitable 
execution  could  have  operated.  If  it  had  operated, 
it  would  have  created  a  charge  upon  the  land, 
fand  different  considerations  would  have  arisen. 
That  disposes  of  any  question  of  a  charge  upon 
the  real  estate,  because,  by  reason  of  the  events 
that  have  happened  and  which  the  plaintiff  in  the 
present  action  could  not  interfere  with  or  prevent, 
no  actual  estate  in  the  land  has  ever  belonged 
to  the  debtor  at  all.   Now  comeB  the  question  of 
personal  estate.    It  ib  conceded,  and  rightly  con- 
ceded, that   no  charge  is  created  on  personal 
estate.   That  is  put  very  clearly  in  the  case  of  lie 
Potts  ;  Ex  parte  Taylor  (69  L.  T.  Rep.  74  ;  (1893) 
1  Q.  B.  649),  in  the  judgment  of  Lindley,  L.J., 
who  Bums  up  the  state  of  the  law  on  p.  661  as 
follows :  "  The  order  not  constituting  a  charge  or 
lien,  notice  of  it  did  not  make  it  so."   In  this 
case,  however,  there  iB  to  my  mind  a  fatal  pre- 
liminary objection.   When  the  compromise  took 
place  on  the  16th  Jan.  1903,  there  was  no  receiver 
appointed  who  was  in  a  position  to  come  and  say, 
"  Pay  me  the  money."    For  security  was  not 
given  till  the  29th  May  1903.    It  is  true  that  in 
Ex  parte  Evans  (41  L.  T.  Rep.  365  ;  13  Ch.  Div. 
252)  the  Court  of  Appeal,  m  a  decision  which 
binds  me,  decided  that  the  form  of  order  appoint- 
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ing  a  receiver  npon  giving  security  did  not  delay 
the  date  of  delivery  in  execation  as  regards  real 
estate ;  bat,  security  being  afterwards  given,  the 
appointment  related   back,  so  that  the  charge 
crystallised  as  at  the  date  of  the  original  order. 
Still,  I  am  of  opinion  that  it  1b  settled,  as  regards 
personalty,  that,  when  the  order  is  of  the  form 
mentioned  above,  the   appointment  does  not 
become  effectual  till  security  is  in  fact  given ; 
it  is  a  conditional  appointment,  and  the  condition 
is  a  condition  precedent.    The  practice  where  such 
an  order  has  been  made  is  this :  when  the  order 
is  taken  to  be  drawn  up,  the  registrar  requires  the 
parties  to  go  before  the  master  to  settle  the 
security ;  he  does  not  pass  or  enter  the  order  till 
he  is  satitfied  by  proper  evidence  that  the  security 
is  given,  and  then,  and  then  only,  does  he  pass  and 
enter  the  order.   Now  the  receiver,  unless  he  had 
an  office  copy  of  the  order  with  him,  could  not  go 
and  claim  any   money  to  which  as  receiver  he 
might  be  entitled.   His  title  would  not  be  com- 
plete, and  he  could  not  give  a  receipt  or  obtain  the 
money.   How,  therefore,  does  any  question  arise 
ati  to  the  payment  of  the  1102.  ?   That  appears  to 
me  to  be  a  fatal  objection.   Further,  as  I  have 
already  said,  there  is  no  charge  on  the  personal 
estate  .  and,  that  being  so,  I  cannot  see  on  what 
possible  ground  it  can  be  alleged  that  a  person 
who  merely  gives  notice  of  the  receivership  and 
does  no  more  thereby  creates  any  charge  in  his 
own  favour.   If  there  were  any  question  as  to 
this,  the  judgment  of  Lindley,  L.J .,  to  which  1 
have  already  referred,  fully  disposes  of  it.  That 
really  settles  the  matter ;  but  in  fact  and  in  truth 
I  do  not  think  the  question  arises,  because  ther  e 
is  nothing  whatever,  except  a  statement  in  a 
letter,  which  in  my  view  is  in  no  way  conclusive, 
to  show  that  the  1102.  was  in  fact  part  of  the 
deposit.   To  decide  this,  however,  it  is  necessary 
to  consider  the  purchaser's  rights  in  respect  of  the 
deposit  which  he  has  paid.   He  has  a  right  to  a 
lien  and  to  hare  the  deposit  repaid  to  him  ;  and 
according  to  Rose  v.  Watson  (10  L.  T.  Rep.  106 ; 
10  H.  L.  C.  672),  which  I  recently  followed  in 
Whitbread  and  Co.  v.  Watt  (84  L.  T.  Rep.  419; 
86  L.  T.  Rep.  395  ;  (1901)  1  Ch.  911 ;  (1902)  1  Ch. 
835),  this  right  attaches  from  the  moment  of  pay- 
ment, subject  to  the  condition  that  the  purchase 
does  not  go  off  through  the  purchaser's  own  fault. 
He  has  no  absolute  right  to  this  lien  or  to 
repayment  of  the  deposit  at  all— it  is  con- 
ditional   on  his  not  being  in   default ;   if  he 
is  in  default,  his  right  ceases  to  exist.   1  can 
see  in  the  present  case  that  there  was  every 
appearance  of  the  purchaser  Green  being  in 
default,  and,  however  that  may  be,  on  the  face  of 
the  order — which  is,  after  all,  the  conclusive 
matter,  and  shows  what  the  agreement  was— 
no  deposit  was  in  fact  returned ;  but  the  vendor, 
being  in  the  unfortunate  position  of  having  a  man 
who  was  unable  or  unwilling  to  pay  a  debt  of  55i. 
in  occupation  of  his  lands  without  having  paid 
the  balance  (amounting  to  28o'>/.)  of  the  purchase 
money,  saw  no  chance  of  getting  it,  and  gave 
him  1102.  to  go  out  of  possession.    I  can  only  tay 
it  would  be  most  unfortunate  if  a  decision  of  this 
court  was  to  prevent  an  arrangement  of  this  sort 
being  given  effect  to  when  no  offer  has  ever  been 
made  by  the  present  plaintiff  to  step  into  the 
shoes  of  the  defaulting  purchaser  and  pay  the 
purchase  money.   The  plaintiff  has  tried  to  get 
as  near  as  he  can  to  the  position  of  a  mortgagee, 


but  the  mortgagee  in  a  similar  case  would  be 
bound  in  some  way  or  other  to  undertake  the 
liabilities  of  his  mortgagor.   The  truth  is  that  a 
man  in  the  position  of  the  plaintiff  cannot,  by 
giving  a  mere  notice,  put  a  burden  upon  a  creditor 
of  bis  debtor.    The  order  operates,  no  doubt,  as 
an  injunction  against  bis  own  debtor  to  restrain 
that  debtor  from  receiving  the  money,  but  it  does 
not  in  any  way  affect  the  person  who  is  going  to- 
pay  the  money  under  circumstances  auoh  as  the- 
present    The  result  is  that  the  action  faik  and. 
is  dismissed  with  costs. 

Solicitor  for  the  plaintiff,  Alexander  Pope. 

Solicitors  for  the  defendant,  Smith,  Fawdon*. 
and  Low,  for  Bone,  Bournemouth. 


Jan.  23,  25,  and  Feb.  I. 
(Before  Farwell,  J.) 
Bishop  Auckland  Industrial  Co-opebatiyb- 
Flour  and  Provision  Societt  Limited  - 
t\    Buttbrwortm     Colliery  Company 
Limited,  (a) 

Mines  and  mineral* — Right  to  let  down  surface — 
Inclosure  Act— 'Award— Manorial  rights. 

By  an  Incloture  Ad  and  award  certain  watte 
land  wat  allotted  amongst  commoners.  The  Act 
provided  that  nothing  therein  contained  should 
be  construed  to  diminish  the  rights  of  the  lord 
of  the  manor  in  respect  to  his  seignory  and 
royalties  except  in  respect  of  his  ownership  of 
the  soil  to  be  enclosed.  And  the  Act  further 
provided  that  the  lord  and  hi*  successors  should 
hold  and  enjoy  all  mines  and  quarries  under 
the  waste  together  with  liberty  of  searching  for, 
winning  and  working  the  same,  as  fully  and 
freely  as  if  that  Act  had  not  been  passed,  and- 
that  tcithout  making  or  paying  any  satisfaction 
for  so  doing.  And  the  Act  further  provided  a< 
summary  means  by  which  any  person  injured 
through  the  lord's  working  of  the  mines  should 
be  compensated  by  the  occupiers  of  allotment* 
in  the  same  township. 

Held,  in  action  brought  by  surface  owners  against 
an  assign  of  the  lord  to  restrain  by  injunction 
any  injury  to  the  surface  by  mining  operations, 
that  there  was  nothing  in  the  Incloture  Act  to 
deprive  a  surface  owner  of  his  common  law  right 
of  support  (the  clause  as  to  compensation  in  the 
Act  relating  to  surface  user  only),  and  thai 
consequently  the  plaintiffs  were  entitled  to  an 
injunction. 

By  a  private  Act  passed  in  the  reign  of  George  II 
(31  Geo.  2,  c.  x.)  a  large  common  or  moor  situate 
within  the  townships  of  Hamsterly,  South  Bed- 
burn,  Lynesack,  and  Sof  tley,  in  the  manor  of  Wol- 
singhaui  andchapelry  of  Hamsterly,  in  the  county  of 
Durham,  containing  about  7000  acres,  was  inclosed. 
The  Aot  recited  that  the  Bishop  of  Durham  wus 
lord  of  the  manor  of  Wolsingbam  in  right  of  hie 
church  and  see  and  entitled  to  the  soil  of  the 
common,  and  provided  in  the  usual  manner  for 
the  division,  apportionment,  and  allotment  of  the 
moor  among  the  several  persons  having  an 
interest  as  freehold  or  copyhold  tenants  in  the 
tame  as  in  the  Act  provided.  The  Act  further 
(pp.  11  and  12  thereof)  provided  that  nothing 
therein  contained  should  be  construed  to  defeat,. 

<«j  KeporMd  bj  J.  AftTHCa  Price.  Esq.,  BArrlatar-ftVLftw. 


Digitized  by  Google 


150- vol.  xc] 


THE  LAW  TIMES. 


[April  2.  1901. 


Ch.]   Bishop  Auckland  Indust.  Co  operative,  &c ,  Soc.  v.  Butteewobth  Colliebt  Co.  [Ch. 


lessen,  or  prejudice  the  right,  title,  and  interest 
of  the  lord  of  the  manor  of,  in,  and  to  the 
seignory  and  royalties  incident  to  and  belong- 
ing to  the  manor;  but  that  every  such 
lord  should  for  ever  thereafter  hold  and  enjoy 
all  rents,  services,  courts,  perquisites,  and  profits 
of  court  and  all  royalties  and  seignories  whatso- 
ever to  such  manor  or  to  the  lord  thereof  for  the 
time  being  incident,  belonging,  or  appertaining 
other  than  and  except  such  common  right  as 
could  or  might  be  claimed  by  him  or  them 
respectively  as  owner  or  owners  of  the  soil  and 
inheritance  of  the  moors  or  commons  or  other- 
wise in  or  upon  the  moors  or  commons  or 
-otherwise  in  or  upon  the  commons  so  to  be 
inclosed  as  aforesaid  in  as  full,  ample,  and  bene- 
ficial a  manner  to  all  intents  and  purposes  as 
*.hey  or  any  of  them  might  have  held  and  enjoyed 
che  same,  in  case  that  Act  had  not  been  made ; 
and  also  that  the  Lord  BiBhop  of  Durham,  his 
suocessors  and  assigns,  should  and  might  from 
time  to  time  and  at  all  times  thereafter  have, 
hold,  and  enjoy  all  mines  and  quarries  of  what 
kind  and  nature  soever  lying  and  being  in  and 
under  the  moors  and  commons  so  to  be  divided 
■and  inclosed  as  aforetaid  (other  than  and  except 
such  quarries  of  stone  as  were  thereinafter  men- 
tioned), together  with  all  convenient  and  neces- 
sary ways  and  wayleaves.  and  liability  of  laying 
And  repairing  waggon  ways  and  other  ways  in, 
over,  and  along  tue  same  and  any  part  thereof, 
and  of  tearching  for,  winning,  and  working  the 
mines  and  quarries  and  leading  and  carrying 
away  the  coals,  lead,  mines,  and  minerals,  stones, 
and  other  tbiogs  to  be  gotten  thereout,  and 
making  drifts,  levels,  watercourses,  and  erecting 
and  using  fire-engines  and  other  engines,  pit- 
rooms,  and  other  usual  liberties  at  fully  and 
freely  as  he  or  they  could  have  had  or  migbt 
have  enjoyed  the  same  in  case  that  Act  had  not 
been  made,  and  that  without  making  or  paying 
any  satisfaction  for  so  doing. 

The  Act  provided : 

And  whereas  great  inoonveniencea  may  happen,  find 
•damage  be  done  to  particular  persona  by  too  reason  of 
the  searching  for  winning  and  working  the  mines  and 


by  the  said  Lord  Bishop  of  Durham,  bis  anoceaaors  and 
assign*,  without  making  or  paying  any  satisfaction  for 
so  doing.  For  remedy  thereof  be  it  hereby  enacted, 
■hy  the  authority  aforesaid,  that  when  and  so  often  as 
any  person  or  persona  ahull  suffer  or  sustain  any  loes  or 
damage  in  hie,  her,  or  their  respective  allotments  by 
the  aoarching  for  winning  and  working  of  the  mines  and 
qoarriea  therein,  or  the  laying  and  repairing  waggon 
ways  and  other  ways,  or  by  the  loadiog  and  carrying 
away  the  coals,  lead,  ed taenia,  atones,  or  other  things 
ts  be  gotten  thereout,  or  making  drift*,  levela,  and 
water  ooaraea,  or  erecting  or  naing  fire  enginea  or  other 
engines,  pit  room,  or  other  the  liberties  and  powers 
hereby  given  and  reserved  to  the  said  Lord  Bishop  of 
Darbam,  his  successors  or  assigns,  upon  complaint 
thereof,  and  by  soon  person  or  persons  so  damnified  aa 
aforesaid  to  one  or  more  justios  or  justices  of  the  peace 
jnand  for  the  aaid  county  of  Durham  (notice  cf  such 
intended  complaint  having  been  first  given  by  such 
persons  in  the  chapel  or  Hamsterly  aforesaid 
Sunday  morning  preoeding  anch  complaint), 
jasticoor  justices  is  and  are  hereby  em  pa  wered 
and  required  to  examine  and  inquire  into  snob  complaint 
or  complaints  in  a  summary  way  either  by  the  eiatni- 
tion  of  witnesses  on  oath,  or  being  of  the  people  called 
Quakers  upon  their  solemn  affirmation  [40.1  or  by  such 


other  evidence  or  proof,  ways  or  means  as  to  them  or 
him  shall  seem  requisite  or  expedient  in  that  behalf ; 
and  finally  to  assess,  Bet  tie,  and  determine  the  1" 
sustained  by  such  persons  or  person  aa  aforet 
damages  shall  be  paid  and  borne  by  the  oconpiera  of  the 
several  other  allotments  lying  snd  being  in  snob  and  the 
same  township  in  which  the  allotment  or  allotments  in 
which  such  damages  shall  be  committed  shall  lie 
according  to  the  respective  yearly  values  or  rents  of 
euoh  allotments  in  euoh  proportion  and  shares  as  the 
said  justice  or  justices  shall  direct  or  appoint.  And 
in  esse  any  person  or  persons  chargeable  with  or  con- 
tribatsble  to  such  damsvM  as  aforesaid  shall  neglect  to 
pay  hia,  her,  or  their  said  proportions  thereof  within  a 
time  to  be  limited  by  the  aaid  justice  or  jastioes  to  the 
sail  penon  so  injured  as  aforesaid,  then  and  in  such 
case  the  aaid  justice  or  justioss  by  warrant  under  hia 
or  their  hand  and  seal  hands  and  seals  shall  and  they 
are  horehy  required  to  cause  the  same  to  be  levied  by 
distress  and  aale  of  the  goods  and  chattels  of  euoh 
persons  or  peraon  so  neglecting  or  refusing  to  psy  the 
same  aa  aforeaaid,  rendering  the  overplna  (if  any  be), 
after  deduoting  the  reasonable  charges  of  such  distress 
and  sale,  to  the  owner  or  owners  of  such  goods  and 
chattels  upon  demand. 

Certain  of  the  commons  named  in  the  award 
were,  as  is  more  fully  explained  in  the  judgment, 
persons  of  great  territorial  influence  in  the  county 
of  Durham. 

The  rights  of  the  Bishops  of  Durham,  as  lords 
of  the  manor,  subsequently  became  vested  in  the 
Ecclesiastical  Commissioners,  and  by  them  a 
mining  lease  of  mines  under  a  portion  of  the 
inclosed  common  had  been  granted  to  the  Butter- 
knowle  Colliery  Company  Limited.  The  Bishop 
Auckland  Industrial  Co-operative  Flour  and 
Provision  Society  Limited  were  the  surface 
owners  of  four  acres  which  prior  to  the  incloeure 
Act  were  part  of  the  waste,  and  which  were  allotted 
under  the  Act. 

The  action  was  brought  by  the  Bishop  Auck- 
land Industrial  Co-operative  Flour  and  Provision 
Society  Limited  against  the  Butterknowle  Col- 
liery Company  Limited,  claiming  a  declaration 
that  the  defendants  were  not  entitled  as  against 
the  plaintiffs  as  surface  owners  to  lower  and 
depress  the  surface  of  their  lands  and  for  an 
injunction. 

Upjohn,  K.C.  and  Leigh  Clare  for  the  plaintiffs. 
— The  defendants  claim  through  the  Bishop  of 
Durham  as  lord  of  the  manor.  Consequently, 
their  rights  are  simply  those  of  an  ordinary  lord 
of  a  manor.  The  lord  is  no  doubt  entitled  to  the 
soil  of  the  waste;  but  he  must  exercise  his  rights 
in  such  a  way  as  to  leave  sufficient  pasturage  for 
the  commoners.  Under  the  award  the  soil  is 
granted  to  the  plaintiffs,  and  they  are  entitled  to 
the  support  of  tbe  surface.  To  disprove  this,  the 
defendants  must  show  that  on  the  construction 
of  the  iuclosure  Act  tbe  plaintiffs  are  deprived  of 
this  prima  facie  right.  If  tbe  surface  is  sold  and 
the  minerals  reierved,  the  owner  of  the  minerals 
has  not  a  right  to  let  down  the  surface : 

Bell  v.  A  ii'c.  4S  L.  T.  Rep.  592 ;  10  Q.  B.  Div.  5*7 ; 
Hft  t.  Gift,  27  L.  T.  Kep.  291  ;  L.  Hep.  7  Ch. 

[Fabwei.l,  J.— The  decision  in  Hexl  v.  Gill  has 
been  stated  by  the  Lord  Chancellor,  in  Re  Todd, 
Birletton,  and  Co.  v.  North- Eastern  RailitMtf  Com- 
pany _(8s  L.  T.  Rep.  3(>6;  (li>03)  1  K.  B.  603,  at 
p.  tin'j  to  be  inconsistent  with  his  observations  in 
Lord  Provott  of  Glntgow  v.  Fairie  (60  L.  T.  Rep. 
r.l ;  13  App.  Cas.  6:.7).  and  that  he  intended  them 
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to  be  bo  taken.]  Every  inclosure  Act  mnst  be 
-construed  by  itself.  Toe  fact  that  in  this  Act 
the  minerals  are  reserved  to  the  lord,  and  that 
he  is  given  liberty  to  work  them  will  not  justify 
him  in  destroying  the  surface.  Nor  will  a  com- 
pensation clause  of  itself  be  sufficient  to  deprive 
>t  be  surface  owner  of  his  right  to  support : 

New  Sharltton  Collieries  Company  v.  Eart  of  West' 
mar  land,  82  L.  T.  Rep.  725. 

The  provision  for  compensation  in  the  present 
Act  is  inadequate. 

Danckicerts,  K.C.  and  MacSwinney  for  the  de- 
fendants.— The  Act  Bhows  that  the  lord  is  entitled 
to  destroy  the  surface  for  tho  purpose  of  working. 
It  mast  be  noted  that  he  is  entitled  to  quarry  as 
well  as  to  work  mines : 

Duke  ofButeleuch  r.  Wakefield,  23  L.  T.  Rop.  102  : 

L.  B«p.  4  H.  L.  377  ; 
Bell  v.  Marl  of  Dudley,  72  L.  T.  Eep.  14  ;  (1895) 
1  Ch.  102. 

The  Bishop  of  Durham  was  a  prince  bishop  of  a 
•county  palatine,  and  he  had  greater  rights  than 
manorial  lord.    The  fact  that  oom- 
to  be  paid  tends  to  show  that  the 
have  not  the  right  of  support : 
Coneett  Waterworks  Company  v.  Ritton,  60  L.  T. 
B«p.  360. 

(This  case  was  not  reported  on  appeal.  But  the 
transcript  of  the  shorthand-writer's  notes  were 
produced  in  court.]  The  present  Act  was  con- 
sidered by  the  court  in  Gill  v.  Dickinson  (42  L.  T. 
Kep.  510 ;  5  Q.  B.  Div.  159),  and  it  was  held  that 
the  lord  of  manor  had  the  right  to  let  down  the 
/surface  by  mining  without  making  compensation. 

Upjohn,  K.C.  in  reply. — It  is  possible  to  satisfy 
every  part  of  the  Act  without  interfering  with  the 
right  of  support  The  surface  may  be  supported 
by  artificial  means.  Cw  ^  ^ 

Fabwell,  J. — The  question  in  this  case  turns 
on  the  construction  of  an  inclosure  Act  (31 
Geo.  2,  o.  x ).  The  plaintiffs  are  surface  owners 
and  the  defendants  are  lessees  of  minerals  claim- 
ing under  the  Ecclesiastical  Commissioners  (wbo 
derive  their  title  from  the  Bishop  of  Durham), 
and  the  short  point  is  whether  the  defendant**, 
working  in  the  ordinary  manner,  and  not  negli- 
gently, are  entitled  to  let  down  and  destroy  the 
surface  of  the  lands  in  question.  The  lands 
contain  four  acres,  and  are  situate  within  the 
parish  of  Hamsterly,  in  the  manor  of  Wolsing- 
ham,  and  were,  prior  to  the  inclosure  Act,  part 
of  the  waste  of  the  manor.  The  lord  of  the 
manor  was  seised  of  the  soil  of  the  manor,  and 
entitled  to  the  mines  and  minerals  thereunder  in 
fee  simple,  subject  only  to  the  ordinary  rights  of 
pasturage  in  the  commoners.  This  right  in- 
volved  some  restriction  on  the  lord's  right  of 
working  and  getting  in  the  minerals — viz.,  that 
he  must  leave  a  sufficiency  of  pasturage  for  the 
commoners.  The  commons  and  wastes  of  the 
manor  were  duly  inclosed  and  divided  by  an 
award  under  the  caid  Act  of  George  II.  Ques- 
tions of  the  construction  of  inclosure  Aots  have 
frequently  been  before  the  courts,  and  although 
each  of  course  depends  on  the  working  of  the 
particular  Act,  there  is  sufficient  similarity 
between  them  to  warrant  the  deduction  of  some 
general  principle}  applicable  to  all  such  Aots, 
and,  indeed,  those  principles  have  been  settled  I 


by  numerous  decisions,  many  of  them  in  the 
House  of  Lords,  and  may  be  stated  as  follows : 
The  surface  owner  has  by  common  law  the 
right  to  have  proper  support  for  his  surface, 
so  as  to  prevent  its  subsidence.  If  the 
mineral  owner  contests  this  right,  the  burden 
is  on  him  to  displace  it;  the  right  can  only 
be  displaced  by  express  words,  or  by  neces- 
sary implication  from  the  words  used  in  the  Act 
— words,  however  large,  applicable  to  the  right 
of  working  and  privileges  connected  with  it  and 
important  for  the  exercise  of  such  rights  and 
privileges,  are  not  enough,  at  any  rate,  if  the 
words  used  are  fairly  applicable  to  the  ordinary 
entering  on  and  working  the  mine  -.  (see  Lord 
Selborne's  judgment  in  Xove  v.  Bell,  51  L.  T. 
Rep.  1 ;  9  App.  Cas.  289,  290,  291).  The  absence 
of  any  provision  for  compensation  is  strong 
evidence  in  favour  of  the  continuance  of  the 
right  to  Bupport ;  so  also  is  the  presence  of  a  com- 
pensation clause  limited  to  injuries  arising  from 
ordinary  surface  use,  or  obviously  inadequate  to 
any  greater  injury ;  but  a  compensation  clause 
providing  expressly  for  injuries  to  buildings,  or 
other  injury  resulting  from  subsidence  is  in 
favour  of  the  destruction  of  the  right.  But  this 
is  a  question  of  construction,  as  stated  by  Lord 
Davey  in  New  Sharleton  Collieries  Company  v. 
Earl  of  Westmorland  (82  L.  T.  Rep.  725,  at 
p.  726),  the  existence  of  an  express  provision  for 
compensation  and  for  letting  down  the  surface 
does  not  necessarily  authorise  the  mineowner  to 
let  it  down.  The  question  is  one  of  construction 
in  each  case,  and  the  principles  are  the  same, 
whether  the  document  be  a  grant  or  lease  or 
inclosure  Act.  The  latter  is  nothing  but  a  statu- 
tory agreement  between  the  parties,  or,  as  Lord 
Selborne  puts  it  (9  App.  Cas.  290),  it  is  a  case  of 
mutual  considerations  resulting  in  the  apportion- 
mentof  land  to  which  theparties  have  agreed  or  have 
bad  determined  by  the  party  making  the  award. 
It  is  important  to  ascertain  whether  the  rights  of 
the  owners  of  the  minerals  are  merely  reserved 
or  whether  they  are  newly  created  by  grant  In 
the  latter  case  there  is  more  ground  than  in  the 
former  for  an  argument  that  the  ordinary  common 
law  right  of  support  has  been  displaced  :  (Duke 
of  Bueeleuch  v.  Wakefield,  23  L.  T.  Rep.  102 ; 
4  H.  L.  377;  Love  v.  Bell,  51  L.  T.  Rep.  ; 
9  App.  Cas.  291.  292).  The  reservation  of 
the  lord's  right  to  be  enjoyed  in  as  full 
and  ample  a  manner  as  if  the  Act  had 
not  been  passed,  is  not  equivalent  to  a  reser- 
vation, free  from  the  common  law  liability  to 
leave  support,  merely  because  the  only  liability 
before  the  Act  was  to  leave  sufficient  pasture,  but 
is  to  be  read  as  subject  to  the  ordinary  maxim, 
Sie  titers  tuo,  ut  alienum  non  hedas,  so  that 
mutatis  mutandis,  it  becomes  subject  to  the  sub- 
stituted ownership  right  of  support  in  lieu  of  the 
extinguished  commoners  right  of  pasturage  (i> 
App.  (Jas.  292),  and,  accordingly,  if  there  were  no 
such  commonable  rights  no  substituted  right  of 
support  can  be  maintained :  (Gill  v.  Dickinson, 
42  L.  T.  Rep.  510 ;  5  Q.  B.  Div.  159).  In  the 
case  before  me  the  lands  inclosed  were  about 
7000  acres,  and  provision  is  made  in  the  usual  way 
for  their  allotment  amongst  the  several  persons 
having  a  right  of  common  therein  in  certain  pro- 
portions, as  freehold  or  copyhold,  as  the  case 
might  be  (in  the  case  before  me  the  allotment  to 
the  plaintiff's  predecessors  in  title  was  freehold) 
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and  then  at  pp.  12  and  13  come  the  clauses  on 
which  the  question  chiefly  turns.  I  will  not  pause 
to  read  them  through ;  but,  bearing  in  mind  the 
principles  to  which  I  bare  already  referred,  I 
remark  (1)  that,  in  my  opinion,  the  mines  and 
minerals  are  reserved  ana  not  granted ;  and  (2) 
that  they  are  granted  subject  to  the  principle 
Sic  uiere  tuo,  Ac.  As  to  (1}  the  fee  simple  was 
vested  in  the  lord  at  the  passing  of  the  Act.  and 
there  is  nothing  in  the  Act  to  take  it  away  from 
him  until  the  award  is  made,  and  which  is  neces- 
sarily in  future  The  provision  at  p.  6  is  "  all 
such  lands  as  shall  ...  be  allotted  to  any 
person,  shall  be  vested  and  held  by  such  person. 
.  .  .  The  words  at  p.  13  are  words  operating 
de  prwsenti  and  take  effect  by  way  of  reservation, 
of  the  existing  estate.  Nor,  are  there  any  such 
unuBual  powers  or  provisions  therein  contained, 
as  would  not  follow  from  or  be  incident  to  a  mere 
reservation.  On  (2)  1  observe  that  the  words 
"  as  fully  and  freely  as  he  or  they  might 
or  could  have  had  and  enjoyed  the  same  in  case 
this  Act  had  not  been  made  or  in  immediate 
collocation  with  and  precede  the  words  "  and  that 
without  making  or  paying  any  satisfaction  for  so 
doing."  These  latter  words  excluding  compen- 
sation afford,  in  my  opinion,  very  strong  grounds 
for  limiting  the  reservation  to  the  ordinary  rights 
of  ownership;  if  it  is  not  so  the  inference  to 
antecedent  title  is  meaningless ;  but  the  emphasis 
on  the  nonpayment  of  compensation  ("and  that 
too,"  <tc.)  follow  immediately  on  the  words  refer- 
ring to  the  antecedent  title,  and  are  to  be  read 
with  them,  and  when  so  read  amount  to  the 
reasonable  and  intelligent  provision,  that  so  long 
as  the  mineral  owners  work  in  exercise  of  their 
usual  common  law  rights  they  are  to  pay  no 
compensation  to  anyone.  I  further  observe  on 
this  clause  that  the  reserved  liberties  may  all  be 
satisfied  by  the  exercise  of  surface  rights ;  but 
that  even  if  and  so  far  as  they  may  extend  to  the 
injury  of  the  surface  by  working,  it  is  to  be 
remembered  that  the  reservation  in  this  case 
extends  to  quarries  as  well  as  to  mines,  and  that 
the  usual  mode  of  working  a  quarry  necessarily 
destroys  the  surface.  If,  then,  any  words  are 
found  in  the  next  clause,  which  appear  to  point 
to  the  destruction  of  the  surface  by  working, 
they  may  well  be  satisfied  by  applying  them  to 
the  quarries  and  stone  reserved  reddendo  singula 
singulis  so  as  not  unnecessarily  to  destroy  the 
subject-matter  of  the  property  allotted  to  the 
commoners.  Further,  I  can  find  in  the  next  clause 
providing  for  compensation,  no  such  wide  phrases 
or  rights  as  influenced  Lord  Lindley's  judgment 
in  the  Consett  Waterworks  Company  v.  Ritton 
case ;  all  appears  to  be  quite  consistent  with  the 
working  of  mines  and  quarries  in  the  ordinary 
way  and  subject  to  the  ordinary  rights  of  the 
surface  owners.  Further,  the  fact  that  the  com- 
pensation is  to  be  paid  by  the  occupiers  of  the 
other  allotments  ana  not  by  the  owner  confirms 
me  in  my  view;  the  amount  of  compensation 
payable  for  the  usual  surface  user  could  not  well 
be  large — that  for  letting  down  the  surface  with 
buildings  thereon  might  be  enormous;  but  the 
people  to  pay  are  not  the  owners  in  fee,  but  the 
occupiers,  and  only  such  occupiers  as  occupy 
allotments  in  the  same  township.  If  the  Legis- 
lature really  contemplated  the  payment  of  sub- 
stantial compensation  to  occupiers — probably  for 
the  moBt  part,  shepherds,  hinds,  and  gamekeepers 


— who  knew  nothing  of  the  existence  of  any  such 
liability,  and  might  find  all  their  property  sold 
under  a  distraint  without  its  surhcinj;  to  dis- 
charge a  hundredth  part  of  the  amount  of  damage 
done.  If  consideration  of  justice  to  the  party 
liable  to  pay  and  of  sufficiency  of  satisfaction 
to  the  person  entitled  to  receive  are  of  any 
weight,  they  appear  to  me  to  be  strongly  in 
favour  of  the  preservation  of  the  right  to 
support  If  the  defendants  are  right  the  occu- 
pation as  a  yearly  tenant  of  a  small  house  in 
the  district  might  entail  ruin  on  the  occupier. 
Further,  the  persons  liable  to  pay  in  respect  of 
damage  to  the  allotment  injured  are  the  occupier* 
of  other  allotments  within  that  township.  It 
appeara  from  page  1  that  there  are  four  town- 
ships comprised  in  the  Act.  Suppose  them  to  be 
of  equal  extent,  so  that  each  contains  1725  acres. 
This  is  not  a  large  area,  and  may  quite  possibly 
be  in  the  occupation  of  two  farmers  in  farms  of 
practically  equal  amount  and  value.  If  farmer 
A.  is  injured  by  his  surface  being  let  down,  hrs 
neighbour  B.  must  pay  him  compensation  for  it. 
If  B.  is  injured  A.  must  pay  him.  If  the  injury 
be  for  the  ordinary  surface  user,  it  is  practically 
certain  that  they  will  not  suffer  alike,  and  the 
amounts  payable  would  be  small.  But  assume 
that  both  farmhouses  are  let  down,  as  might  well 
happen,  the  idea  that  each  compensates  the  other 
appears  to  me  too  ludicrous  to  be  adopted  unless 
it  is  unavoidable.  Again,  suppose  the  size  of  the 
four  townships  to  be  unequal  so  that  there  is  one 
containing  as  little  as  500  or  600  acres.  This, 
may  well  be  the  farm  of  one  man.  Is  he  to  pay 
himself  if  his  farmhouse  is  let  down,  or  is  he  to 
distrain  upon  such  of  his  labourers  and  carters  a» 
happen  to  occupy  cottages  in  the  township 't  The 
ordinary  surface  user  by  roads  and  the  like  would 
avoid  buildings,  so  that  the  question  would  not 
arise,  but  underground  workings  are  more  likely 
to  cause  subsidence  where  there  is  the  additional 
weight  of  buildings  superimposed  than  where  the 
surface  is  unbuilt  upon.  In  my  opinion  the  mode 
of  obtaining  compensation  provided  by  the  Act 
is  quite  inadequate  to  provide  a  sufficient  amount,, 
and  might  well  have  the  effect  of  depopulating 
the  area  subject  to  such  a  liability,  and  so  become 
more  and  more  inadequate.  Is  there,  then,  any 
authority  which  prevents  me  from  deciding  in 
accordance  with  my  own  opinion  P  There  is  one 
reported  case  on  this  very  Act,  Gill  v.  Dickinson 
(42  L.  T.  Hep.  510 ;  5  Q.  B.  Div.  159).  for  I  cinnot 
pay  any  ie^ard  to  a  case  merely  noted  in  the 
Weekly  Notes,  but  the  reasoning  on  which  that 
case  proceeded  is  quite  consistent  with  my  view. 
The  case  was  heard  on  demurrer;  nod  it  was 
admitted,  and  the  judgment  of  the  court  turned 
on  the  admission,  that  before  the  Act  the  lord 
worked  as  he  pleased  without  paying  any  satis- 
faction, and  the  decision  was  that  the  Act  pre- 
served the  status  </wo  ante.  Here  the  admissions 
are  that  the  commoners  had  the  usual  right  of 
common  of  pasturage  which  involves  tho  limitations 
of  the  right  of  working  that  I  have  above  stated. 
Bell  v.  lord  Dudley  (72  L.  T.  Rep.  14;  (1895) 
1  Ch.  1S2)  is  also  distinguishable,  for  there  was 
there  an  ade  juate  compensation  clause.  Bat  tho 
case  most  relied  on  by  Mr.  Danckwerts  was  the 
Consett  Waterworks  Company  v.  Bitson  (60  L.  T. 
Rep.  360,  reversed  in  the  Court  of  Appeal),  with 
the  shorthand  notes  of  the  judgments  in  which 
I  have  been  supplied.   In  my  opinion  that  ca&es 
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is  also  distinguishable.  Lord  Esher's  first  point 
was  that  the  Act  was  to  be  construed  having 
regard  to  the  position  of  the  parties  affected,  and 
that  the  Bishop  of  Durham  was  one  of  the  most 
powerful  landowners,  and  had  "  immense  powers," 
and  that  the  humbler  commoners  were  glad  to 
take  snch  crumbs  as  he  deigned  to  give  them. 
But  in  the  case  before  me  the  two  first-named 
commoners  are  Lord  Darlington  and  his  son, 
William  Lord  Vane ;  and  I  venture  to  think  that 
the  owners  of  Raby  Castle  and  the  enormous 
estates  attached  to  it  stood  on  equal  terms  even 
with  the  Prince  Bishop  of  Durham,  and,  in  addi- 
tion to  this,  their  political  influence  is  a  matter 
of  history.  Lord  Darlington  married  a  sister  of 
Sir  James  Lowther,  afterwards  Lord  Lonsdale, 
whose  political  influence  as  the  owner  of  nine 
pocket  boroughs  is  notorious,  and  Lord  Vane 
owed  his  subsequent  advancement  to  a  marquisate 
and  dukedom  to  the  posset sion  of  six  pocket 
boroughs.  If  the  position  of  the  parties  be  a 
legitimate  consideration  I  cannot  think  that  the 
bishop  had  in  this  case  any  such  commanding 
advantage  as  Lord  Esher  found  that  he  pos- 
sessed in  the  C  onset  t  case.  The  next  point  was 
the  compensation  clause.  But  in  that  case  it 
was  adequate.  An  estat3  was  allotted  to  create  a 
fund,  and  the  owners  as  well  as  the  occupiers  of 
30,000,  and  not  as  here  of  a  few  hundred,  acres 
were  made  to  contribute ;  and  further,  there  were 
large  powers  referred  to  by  Lord  Lindley  which 
are  not  to  be  found  in  the  present  case.  Not 
only  can  I  find  nothing  in  any  of  the  cases  which 
compels  me  to  decide  contrary  to  my  own  opinion, 
hut  I  have  great  doubt  whether  the  Coiuett  case 
or  Bell  v.  Lord  Dudley  can  stand  with  the  subse- 
quent decision  of  the  House  of  Lords  in 
New  SharUton  Collieries  Company  v.  Lord  West- 
norland  (82  L.  T.  Rep.  725).  The  only  question 
raised  in  this  action  is  with  respect  to  mines,  and 
I  make  the  declaration  and  grant  the  injunction 
as  asked,  and  direct  an  inquiry  as  to  damages. 
The  defendants  must  pay  the  costs  of  the  action ; 
the  costs  of  the  inquiry  will  be  reserved. 

Solicitors:  Meredith,  Roberts,  and  Mills,  for 
G.  W.  Jennings  and  Co.,  Bishop  Auckland ; 
UilUr.  Jennings,  White,  and  Foster,  for  W.  J. 
and  H.  C.  Watson,  Barnard  Castle. 


Feb.  3,  4,  5,  and  ». 
(Before   Joyce,  J.) 

COLWELL  AND  OTHEKS  v.  ST.  PaNCKAS  BoBOUaH 
COUNCIL  (a). 

Nuisance — Electric    lighting     works— Vibration 
and  noise— Borough  council— Injunction. 

Under  a  provisional  order  confirmed  by  Act  of  Par- 
liament,  the  Bt.  P.  Borough  Council  supplied 
electricity  in  the  borough,  and  for  this  purpose 
had  an  electric  generating  station  about  bOft. 
from  the  nearest  point  of  a  row  of  houses. 
The  provisional  order  provided  that  nothing 
contatned  in  it  should  exonerate  the  council 
from  any  indictment,  action,or  other  proceeding 
for  nuisance  in  the  event  of  any  nuuance  being 
canted  bv  them. 
In  May  19*03  the  council  began  to  run  new  and 

(a)  BrjK)rt*d  by  H.  W  Law,  E»'i  ,  Bwrl»ter-»t-L»w. 


enlarged  works  and  machinery  at  the  generating 
station,  including  two  engines  each  of  about 
750  horse-power.  The  lessees  and  occupiers  of 
the  row  of  houses  complained  that  the  new 
machinery  increased  an  already  existing 
nuisance  by  vibration  and  noise  so  as  to  inter' 
fere  roith  their  comfort  and  enjoyment,  cause 
injury  to  health,  and  diminish  the  value  of  their 
interests  in  their  houses  ;  and  they  brought  an 
action  against  the  council  claiming  an  injunc- 
tion restraining  them  from  causing  nuisance  to 
the  plaintiffs  and  damaging  their  interests  in 
their  houses  by  vibration  and  noise  from  the 
electric  generating  station,  and  damages.  The 
defendants  contended  that  the  vibration  and 
noise  were  due  to  certain  defects  in  the  balance 
of  the  engines  which  they  were  endeavouring  to 
remedy,  and  which  they  ought  to  be  allowed  time 
to  remedy  completely. 
Held,  on  the  evidence,  that  the  vibration  and  noise 
were  productive  of  an  amount  of  annoyance 
against  which  the  plaintiffs  were  entitled  to  be 
protected  on  the  principle  laid  down  in  Broder 
v.  SailJard  (2  Ch.  Div.  692)  and  Bamford  v. 
Tornley  (6  L.  T.  Rep.  721 ,3B.&  8. 62) ;  that 
the  annoyance  was  not  merely  temporary  and 
occasional,  but  calculated  to  work  material 
injury  to  the  plaintiffs'  property;  that  the 
defendants  were  not  entitled  to  carry  on  their 
works  unless  they  could  do  so  without  occasion- 
ing a  nuisance ;  and  that  an  injunction  must  be 
granted,  with  an  inquiry  as  to  damages. 

TBIAL  OF  ACTION. 

By  the  St.  Pancras  (Middlesex!  Electric 
Lighting  Order  1883,  confirmed  by  the  Electric 
Lighting  Orders  Confirmation  (No.  7)  Act  1883 
(43  &  47  Vict.  c.  ccxix.),  the  Vestry  of  St.  Pancras 
were  authorised  to  supply  electricity  within  the 
parish  of  St.  Pancras,  and  for  that  purpose  to 
acquire  lands  and  construct  works.  The  order 
provided  (by  sect.  71)  that  nothing  contained  in 
it  should  exonerate  the  vestry  from  any  indict- 
ment, action,  or  other  proceeding  for  nuisance  in 
the  event  of  any  nuisance  being  caused  by  them. 
Subsequently  to  1883  the  vestry  constructed  an 
electric  generating  station  at  a  distance  of 
about  50ft.  from  the  nearest  point  of  certain 
houses,  numbered  108  to  116  (even  numbers),  in 
Great  College-street,  St.  Pancras.  From  time  to 
time  complaints  had  been  made  by  the  occupiers 
of  these  houses  and  other  persons  in  the  vicinity 
regarding  the  vibration  and  noise  caused  by  the 
generating  station,  and  the  consequent  discomfort 
and  injury  to  their  property  ;  and  legal  proceed- 
ings were  at  one  tune  instituted,  but  were 
compromised.  Under  the  provisions  of  the 
London  Government  Act  1899  (62  JL  63  Vict, 
c.  14)  the  parish  of  St.  Pancras  became  a  metro- 
politan borough,  and  the  powers  and  duties  and 
property  of  the  vestry  were,  by  sect.  4,  transferred 
to  the  borough  council.  In  1902  the  borough 
council  determined  to  enlarge  the  generating 
station  and  to  erect  new  machinery  there.  The 
lessees  and  occupiers  of  the  houses  in  Great 
College-street  sent  to  the  council  a  notice  that 
they  protested  against  this  proposed  increase  in 
the  plant  and  machinery;  but  the  council 
nevertheless  adhered  to  their  intention,  and  the 
new  machinery  was  completed  and  began  to  work 
in  May  190:1.  It  included  two  engines  each  of 
about  750  horse-power. 


Digitized  by  Google' 


154- Vol.  xc] 


THE  LAW  TIMES. 


[April  2,  1004. 


Chan.  Div.]      Colwell  and  others  v.  St.  Pancras  Borough  Council.     [Chan.  Div. 


The  lessees  and  occupiers  complained  that  the 
nuisance  and  annoyance  arising  from  the  gene- 
rating station  were  greatly  increased  by  the  new 
machinery;  their  comfort  and  enjoyment  of 
their  houses  were  interfered  with  by  the  vibration 
and  noise ;  injury  to  health  was  alleged  in  some 
eases,  and  the  value  of  their  interest*  in  their 
houses  was  diminished,  particularly  in  the  case 
of  one  occupier  who  let  lodgings.  They  accord, 
ingly  on  the  30th  Nov.  1903  commenced  this 
action  against  the  borough  council,  claiming  an 
injunction  restraining  the  defendants  from 
causing  nuisance  to  the  plaintiffs  and  damaging 
the  value  of  their  interests  in  their  houses  by 
vibration  and  noise  from  the  electric  generating 
station,  and  damages.  Relief  was  also  claimed  in 
respect  of  an  alleged  nuisance  from  dust, 
noisomo  fumes,  and  smells  arising  from  the 
defendants'  dust  destructor,  which  was  situated 
close  to  the  generating  station  and  worked  in 
connection  with  it ;  but  on  this  part  of  the  case 
the  parties  came  to  terms  during  the  hearing. 
The  defendants  did  not  admit  that  there  was 
nuisance,  and  contended  that,  if  there  was  any 
vibration  and  noise  of  which  the  plaintiff*  had 
cause  to  complain,  it  was  due  to  the  fact  that  the 
engines  were  at  present  defective  in  balance  ; 
that  this  would  take  time  to  remedy,  but  that 
they  were  endeavouring  to  remedy  it,  and  had 
already  effected  an  improvement,  and  would  in 
time  be  able  to  remove  it  completely.  Evidence 
was  given  as  to  the  nuisance  complained  of  and 
the  nature  and  causes  of  the  defect  in  the  working 
of  the  engines. 

Hughes,  K.C  and  E.  Beaumont  for  the 
plaintiffs. — If,  as  we  contend,  what  the  defendants 
are  doing  amounts  to  a  nuisance,  they  are  not 
entitled  to  demand  on  unlimited  time  to  remedy  it. 
Where,  as  here,  a  prescriptive  right  has  not  been 
acquired,  a  nuisance  like  this  cannot  be  com- 
mitted : 

8L  Helen's  8mtlting  Company  v.  Tippiny,  12  L.  T. 

Rep.  776;  11  H.  L.  C.  642: 
Sturgss  v.  Bridgman,  41  L.  T.  Rsp.  219;  11  Ch. 

Div.  852. 

Even  if  there  was  a  nuisance  of  which  we  might 
have  complained  before  the  new  engines  were 
erected,  we  are  entitled  to  be  protected  against 
the  increase  of  it  which  has  been  caused  by  them : 

Heather  v.  Pardon,  87  L.  T.  Rep.  893. 
Our  evidence  establishes  a  serious  and  continuing 
nuisance,  and  we  are  entitled  to  an  injunction : 
Shelfer  v.  City  of  London  Electric  Lighting  Com- 
pany, 70  L.  T.  Rep.  702;  and  in  the  Court  of 
Appeal,  72  L.  T.  Rep.  34 :  (1895)  1  Cb.  287. 
Bousfield,  K.C,  Younger,  K.C,  and  A.  B.  Marten 
for  the  defendants. — A  statutory  duty  to  construct 
and  use  these  works  has  been  thrown  upon  m, 
and  therefore,  if  we  nse  our  best  skill  and  dili- 
gence, we  are  not  liable  for  consequential  injurv 
(Sutton  v.  Clarke,  6  Taunt.  29),  except  that  sect.  71 
of  our  provisional  order  precludes  us  from  com- 
mitting a  permanent  nuisance.   But  we  are  not 
liable  for  a  temporary  nuisance  arising  from  the 
execution  of  our  statutory  duty  : 

Harrison  v.  8outhwarl;  and  Vauxhall  Water  Com. 
pany,  64  L.  T  Rep.  864  ;  (1891)  2  Ch.  409. 
We  are  endeavouring  to  remedy  the  cause  of 
complaint,  and  must  be  allowed  time  to  do  so. 
Hughes,  K.C.  replied. 

Cur.  adv.  cult. 


Feb.  8.— Jotcb,  J.— It  has  virtuilly  been 
admitted,  and,  indeed,  it  can  hardly  be  denied, 
that  the  plaintiffs  have  a  right  to  complain  by 
reason  of  the  vibration  caused  by  the  defendants' 
works  and  machinery  at  various  times  and  from 
time  to  time  between  May  and  Dec.  1903,  unless 
the  annoyance  was  a  merely  temporary  one.  If 
it  be  continued,  the  defendants  cannot  deny  the 
existence  of  a  nuisance  in  law.  In  other  words, 
it  appears  to  me  that  the  vibration  caused  by  the 
defendants'  works  has  been  productive  of  so 
much  annoyance  to  the  plaintiffs  as  to  justify 
this  action,  nnless  the  defendants  can  excuse 
themselves  by  showing  that  the  annoyance  is 
merely  a  temporary  one,  or  in  the  nature  of  that 
referred  to  by  Williams,  L.J.  (then  Williams,  J.) 
in  Harrison  v.  Southwark  asid  Vauxhall  Water 
Company  (64  L.  T.  Rep.  864;  (1891)  2  Ch.  409). 
I  consider  that  the  amount  of  annoyance  caused 
to  the  plaintiffs  has  materially  interfered  with 
their  comfort,  and,  as  Sir  G-  Jessel,  M.R.  said  in 
linvler  v.  Saillard  (2  Ch.  Div.  692,  at  p.  701): 
"  The  law  is  this,  that  a  man  is  entitled  to  the 
comfortable  enjoyment  of  hia  dwelling-house.  If 
his  neighbour  makes  such  a  noise  " — or  causes 
such  a  vibration — "  as  to  interfere  with  the  ordi- 
nary use  and  enjoyment  of  his  dwelling-house,  so 
as  to  cause  serious  annoyance  and  disturbance,  the 
occupier  is  entitled  to  be  protected  from  it"  In 
my  opinion  there  has  been  such  an  amount  of 
annoyance  here ;  but  it  is  suggested  that  the 
defendants  are  entitled  to  be  excused  on  the 
principle  of  Harrison  v.  Southicark  and  Vauxhall 
Water  Company  (ubi  sup.)  Is  the  annoyance 
caused  by  the  defendants  within  the  principle  of 
law  laid  down  in  tbat  case?  In  my  opinion  it  is 
not.  The  law  on  the  subject  is  correctly 
stated  by  Br  am  well  B.  in  Bamford  v.  Tumley 
(6  L.  T.  Rep.  721  ;  3  B.  A  S.  62,  at  p.  82),  and 
in  that  case  he  deals  also  with  the  question 
whether  the  defendants  ought  to  be  excused  on 
the  ground  that  the  annoyance  is  merely  a 
temporary  one.  The  annoyance  caused  by  the 
defendants  in  the  present  case  is  in  my  opinion 
not  merely  temporary  and  occasional,  but  calcu- 
lated to  work  material  injury  to  the  property  of 
the  plaintiffs  and  seriously  to  depreciate  its 
value,  though  that,  perhaps,  is  not  a  ground 
of  action  by  itself.  In  the  provisional  order 
authorising  their  works  there  is  a  clause  pro- 
viding that  nothing  therein  contained  shall 
exonerate  them  from  any  indictment,  action,  or 
other  proceeding  for  nuisance  in  the  event  of  any 
nuisance  being  caused  by  them.  But,  in  Bpite  of 
this  provision,  it  has  been  suggested  that  the 
defendants,  for  a  period  perhaps  of  years  after 
the  erection  of  their  works,  are  entitled  to  make 
the  neighbourhood  uninhabitable  and  cause  a 
serious  nuisance  until  the  time  comes  when  they 
can  carry  on  their  works  without  producing  these 
results.  It  has  not  been  explained  what  is  to 
happen  if  that  turns  out  to  be  impossible.  But 
the  proposition  appears  to  me  an  entirely  strange 
one,  and  I  cannot  accede  to  it.  It  seems  to  me 
that  the  owners  of  such  works  are  not  entitled 
to  carry  them  on  unlesB  they  can  do  so 
without  occasioning  a  nuisance.  In  the  present 
case  none  of  the  machinery  has  been  working 
long  enough  for  a  prescriptive  right  to  occasion 
a  nuisance  to  be  acquired,  and  I  must  grant  an 
injunction  restraining  the  defendants  from  carry- 
ing on  their  works  so  as  to  cause  nuisance  or 
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injury  to  the  plaintiffs  daring  the  continuance  of 
their  leases  by  vibration,  noise,  or  otherwise,  with 
an  inquiry  as  to  damages. 

Younger,  K.O.  asked  that  the  operation  of  the 
injunction  might  be  suspended,  and,  after  some 
discussion,  his  Lordship  suspended  it  for  a  period 
of  six  months,  on  certain  terms  as  to  the  hours  of 
the  night  during  which  noise  or  vibration  was  not 
to  be  caused. 

Solicitors  for  the  plaintiffs.  Beaumont  and  Son. 
Solicitors  for  the  defendants,  Cunliffea  and 


Jan.  21  and  Feb.  2. 
(Before  Eady,  J.) 
Bright's  Truster  v.  Sellar.  (a) 

CotU — Taxation — Costt  after  threat  of  proceedings. 

A  Utter  threatening  an  action  wat  written  by  the 
plaintiff  tolicitore  on  the  3rd  March  1903.  The 
defendant  on  the  20th  March  1903  obtained 
a  transcript  of  the  tpeschet,  evidence,  and  judg. 
ment  of  actions  again  it  other  defendant!  in 
which  the  fraud,  to  which  it  wat  alleged  the 
defendant  was  a  party,  wat  ditcloted.  The  writ 
was  issued  on  the  l&th  April  1903.  The  action 
was  dismissed  for  want  of  protecution.  The 
taxing  matter  had  allowed  the  costt  of  the 
transcript. 

Held,  that  the  matter  must  be  referred  back  to  the 
nuiAter,  with  a  direction  to  allow  only  the  cost* 
of  to  much  of  the  tranncript  of  the  evidence  and 
judgment  at  related  to  the  question  whether  the 
defendant  wat  or  wat  not  party  or  privy  to  the 
fraud  disclosed  in  the  former  actions. 

Summons  by  the  plaintiff  to  review  taxation. 
The  main  question  raised  was  whether  the  costs 
of  the  transcript  of  the  shorthand-writer's  notes 
of  the  proceedings  in  an  action  brought  by  the 
same  plaintiff  against  a  different  defendant, 
amounting  to  the  sum  of  6U..  ought  to  be 
allowed   on  taxation  to  the  defendant  in  the 


action  under  the  circumstances  stated  in 
the  judgment.  The  taxing  master  had  allowed 
the  costs,  and  the  plaintiff  now  sought  to  have 
them  disallowed. 

Peterson  for  the  plaintiff. — The  taxing  master 
has  allowed  the  costs  of  shorthand  notes  of  the 
two  actions  brought  by  the  plaintiff  against  the 
South  American  Electric  Company  Limited  and 
Bright's  Light  and  Power  Limited.  These  costs 
were  incurred  before  the  writ  was  issued,  and 
ought  to  be  disallowed.  A  great  deal  of  the 
evidence  bad  nothing  to  do  with  the  present 
defendant. 

Eve,  K.C.  and  Van  Neck  for  the  defendant— 
The  costs  were  incurred  after  the  plaintiff  had 
threatened  to  take  proceedings,  it  was  abso- 
lutely necessary  for  the  defendant  to  ascertain 
what  had  taken  place  in  the  former  actions. 
Cntil  he  obtained  a  transcript  of  the  whole  pro- 
ceedings it  was  impossible  to  ascertain  what  part 
was  material. 

Eady,  J. — This  is  a  summons  by  the  plaintiff 
to  review  taxation.  The  items  objected  to  are  an 
allowance  of  61Z.,  paid  for  a  transcript  of  the 
whole  of  the  proceedings,  including  speeches  of 
counsel,  in  another  action,  and  certain  conse- 
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quential  allowances— namely,  a  fee  of  14?.  15«.  for 
the  solicitor  perusing  the  transcript  and  making 
notes  of  it  for  counsel,  and  a  fee  of  five  guineas 
to  counsel  for  perusing  it.  The  transcript  is  1830 
folios  in  length.   The  writ  in  the  present  action 
was  issued  on  the  16th  April  1903.  statement  of 
claim  delivered  on  the  loth  May  1903,  and  defence 
on  the  15th  June  1903.    No  further  proceedings 
were  taken  in  the  action,  and  on  the  9th  Nov. 
1903  an  order  was  made  dismissing  the  action 
for  want  of  prosecution.   The  defendant's  costB, 
as  taxed,  were  allowed  at  1007. 13s.  5i.,  including 
the  items  in  dispute.    Although  the  transcript  is 
entered  in  the  bill  of  costs  as  having  been  ob- 
tained in  May  1903,  it  is  not  disputed  that  it  was 
really  bespoken  on  the  20th  March  1903,  and 
obtained  on  the  26th  March,  just  three  weeks 
before  the  issue  of  the  writ  in  this  action.  It 
was,  however,  bespoken  after  a  letter  threatening 
this  action  had  been  received  by  the  defendant  on 
the  3rd  Mirch  1903.     In  the  previous  action 
— Bright's  Trustee  v.  South  American  Electric 
Company  Limited  and  Bright's  Light  and  Power 
Limited,  1902,  B.,  2568— the  plaintiff  established 
that  transfers  of  21.800  out  of  22.000  shares  in 
Bright's  Light  and  Power  Limited  were  fraudu- 
lent and  void  under  the  statute  13  Eliz.  c.  5, 
being  made  with  intent  to  delay,  binder,  or 
defraud  the  creditors  of  Charles  Bright,  the 
bankrupt   The  defendant,  Norrie  Sellar,  was 
not  a  party  to  that  action,  but  4000  of  the  shares 
in  question  were  at  one  time  standing  in  his 
name.   The  plaintiff  in  the  present  action  sought 
to  recover  damages  against  Norrie  Sellar  for  the 
loss  sustained  by  the  bankrupt's  estate  by  reason 
of  the  fraudulent  dealings  with  the  shares,  and 
alleged  that  the  defendant  was  party  or  privy  to 
the  fraud  of  CharleB  Bright.   The  defendant  in 
his  defence  did  not  admit  that  any  fraud  had  been 
committed,  and  denied  that  he  was  party  or  privy  to 
it,  and  said  that  with  regard  to  the  4000  shares 
formerly  standing  in  bis  name  (part  of  the 
21,800)  be  transferred  them  at  the  request  of 
Charles  Bright,  but  certainly  without  any  inten- 
tion to  defeat  Bright's  creditors,  and  without 
knowledge  of  any  such  intention  on  the  part  of 
Charles  Bright.   It  will  thus  be  seen  that  the 
only  case  alleged  against  Norrie  Sellar  was  being 
party  or  privy  to  a  fraud  by  Bright.   A  letter 
threatening  an  action  was  written  by  the  plaintiffs 
solicitors  to  the  defendant  on  the  3rd  March 
1903.   In  this  letter  the  plaintiff's  solicitors  state 
that  they  have  been  consulted  "with  refer- 
ence to  your  conduct  in  fraudulently  assist- 
ing the  bankrupt  to  transfer  and  conceal  the 
whole   of   bis    assets    for    the    purpose  of 
defeating  his  creditors."   The  defendant's  con- 
tention is  that  it  was  in  consequence  of  this  letter 
that  the  transcript  was  bespoken,  and  prepara- 
tions made  for  defending  the  action  so  threatened. 
The  transcript  is  in  four  volumes  and  has  been 
produced  to  me,  and  I  have   refreshed  my 
recollection  of    the   action,  which   was  tried 
before  me,  by  looking  through  it.    Of  vol.  1 
ninety-two  pages,  of  vol.  2  fifty-six  pages,  and  of 
vol.  4  ninety-six  pages  consist  of  the  speeches 
of  counsel.     The  rest  of  vols.  1  and  2  and 
the  whole  of  vol.  3  consist  of  evidence.  The 
rest  of  vol.  4  consists  of  the  judgment  Under 
these  circumstances,  and  having  regard  to  the 
nature  and  course  of  that  action,  it  seemed  to  me 
that  it  was  impossible  to  consider  that  the  great 
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expanse  incurred  in  obtaining  thia  transcript  and 
consequent  thereon  was  "necessary  or  proper  for 
the  attainment  of  justice  or  for  defending  the 
rights  of  any  party"  in  the  present  action.  I 
thonght  that  toe  master  must  hare  been  under 
some  misapprehension  in  allowing  it,  and  accord- 
ingly I  determined  to  see  him  upon  the  matter 
before  disposing  of  this  summons.  An  interview 
with  the  master  has  shown  that  this  view  was 
correct.  He  tells  me  that  the  transcript  was  not 
produced  to  him,  and  that  no  opportunity  was 
afforded  him  of  seeing  the  document,  the  costs  of 
which  he  was  allowing,  and  that  if  the  matter  is 
sent  back  to  him  he  will  only  allow  so  much  of 
the  evidence  and  judgment  as  relates  to  the 
question  whether  the  defendant  was  or  was  not 
party  or  privy  to  the  fraud — that  is,  whether  the 
defendant  Sellar  did  or  did  not  by  any  conduct  of 
his  assist  the  bankrupt  to  transfer  or  conceal  any 
piirt  of  the  assets  for  the  purpose  of  defeating  the 
bankrupt's  creditors.  In  my  judgment  the  defen- 
dant Sellar  ought  not  to  be  allowed  any  greater 
amount  than  this,  and  accordingly  I  allow  the 
summons  and  refer  the  matter  back  to  the  master 
with  a  direction  to  allow  only  the  costs  of  so  much 
of  the  transcript  of  the  evidence  and  judgment 
as  relates  to  the  question  whether  the  defendant 
Sellar  was  or  was  not  party  or  privy  to  the  fraud 
of  Charles  Bright — that  is,  whether  the  defendant 
Sellar  did  or  did  not  by  any  oonduct  of  his  assist 
the  bankrupt  to  transfer  or  conceal  any  part  of  the 
assets  for  the  purpose  of  defeating  the  bankrupt's 
creditors.  The  two  other  items  will  be  propor- 
tionately reduced.  The  defendant  is  to  pay  the 
costs  of  this  application,  and  the  costs  will  be 
taxed  and  set  off  against  any  sum  payable  by  the 
plaintiff  to  defendant. 

Solicitors :  Wingfield  and  Blew ;  W.  J.  Hunter. 


Thurtday,  Feb.  11. 
(Before  Eadt,  J.) 
Re  Perrott  and  Kino's  Contract,  (a) 
Vendor  and  purchaser— Power  of  $ale— Will— Exe- 
cutor— Constructive  trustee. 
A  testatrix  by  her  will  dated  the  3rd  March  1849 

appointed  R.  J.  and  U.  M.  executors,  and  gave 

them  powers  to  apply  income  in  maintenance 

and  to  sell  certain  hereditaments  after  the  death 

of  the  surcivors  of  her  daughters. 
The  testatrix  died  on  the  '25th  Dec.  1850.    R.  J. 

alone  proved  the  will  and  died,  leaving  J.  W.  and 

M.  W.  his  executors. 
In  1873  a  petition  was  presented  by  all  parties 

beneficially  interested,  and  new  trustees  of  the 

will  were  appointed  under  the  Trustee  Act  1850. 
After  the  death  of  the  survivor  of  the  daughters 

the  trustees  contracted  to  sell  the  hereditaments. 
Tlie  purchaser  required  the  concurrence  of  the 

beneficiaries. 

Held,  that  the  concurrence  of  the  beneficiaries 
could  not  be  required. 

Vendor  and  purchaser  summons. 

A  testatrix  by  her  will  dated  the  3rd  March 
18-49  appointed  R.  Joyning  and  IT.  Macey  exe- 
cutors, and  empowered  her  said  trustees  with 
the  consent  in  writing  of  her  daughters  during 

(«)  Reported  by  U.  B  llmiLros,  E»q.,  BurUter-M-Uw. 


their  lives  and  afterwards  at  their  discretion  to 
demise  hereditaments. 

At  the  death  of  the  survivor  of  her  daughter* 
she  empowered  her  executors  to  sell  the  here- 
ditaments. 

The  testatrix  died  on  the  25th  Deo.  1850.  R. 
Joyning  alone  proved  the  will  and  died,  having 
made  a  will,  the  executors  of  which  were  Jane 
Wood  and  Mary  Wood. 

In  1873  »  petition  was  presented  under  the 
Trustee  Act  1850  (13  Si  14  Vict,  c  60)  by  all  the 
persons  beneficially  entitled  to  the  estate.  The 
petition  alleged  that  R.  Joyning  and  U.  Macey 
were  constructive  trustees,  that  J  ana  Wood  and 
Mary  Wood  had  never  acted,  and  desired  to  be 
relieved  of  the  trusts  of  the  will. 

On  the  25th  July  1873  Malins,  V.C.  made  an 
order:  "This  court  being  of  opinion  that  R. 
Joyning  and  U.  Macey  are  trustees  of  the  will  of 
the  testatrix  within  the  meaning  of  the  Trustee 
Act  1850,  and  that  it  is  expedient  to  appoint  new 
trustees  of  the  will  and  impracticable  so  to  do 
without  the  assistance  of  the  court,"  and  vested 
the  hereditaments  in  new  trustees  thereby  ap- 
pointed. 

After  the  death  of  the  survivor  of  the  daughter* 
the  trustees  contracted  to  sell  the  hereditaments. 

The  purchaser  objected  that  the  power  was. 
given  to  the  executors,  and  said  that  the  trustees 
could  not  make  a  title  without  the  concurrence 
of  the  beneficiaries. 

Gatey  for  the  vendors.— Malins,  V.C.  ha* 
declared  that  the  executors  are  in  fact  trustees. 
Trustees  appointed  by  the  court  have  the  same 
powers  as  the  persons  originally  appointed  by 
the  will.  The  Conveyancing  Act  18£l  (44  &  45> 
Vict.  c.  41),  s.  70,  prevents  the  purchaser  from 
going  behind  the  order. 

Johnston  for  the  purchaser.  —  The  power  was- 
given  to  the  executors,  and  can  only  be  exer- 
cised by  persons  holding  the  office  of  executor  : 

Broun  v.  Burdett,  00  L.  T.  Bop.  320 ;  40  Ch.  Div. 
244  ■ 

Re  8mith  (1904)  1  Cb.  139. 
It  is  for  the  vendor  to  show  that  the  power  is> 
given  to  the  trustees  : 

Re  Willing,  W.  N.  1890,  1. 
Eadt,  J.  (after  Btating  the  facts)  said:— 
Powers  are  given  to  persons  named  executors  in> 
the  will  to  do  certain  things ;  for  instance,  to- 
apply  income  in  maintenance,  to  sell  the  heredita- 
ments after  the  death  of  the  two  daughters,  to 
execute  a  conveyance,  ic.  An  attempt  has  been 
made  to  say  that  the  true  construction  is  that  the 
executors  were  nob  trustees.  I  am  of  opinion 
that  it  is  not  open  to  me  to  depart  from  the  order 
made  thirty  years  ago  that  the  executors  were 
trustees.  The  appointment  of  new  trustees- 
following  on  a  declaration  that  the  persons 
originally  named  were  trustees  within  the  mean- 
ing of  the  Act  ought  now  to  be  acted  upon.  The 
persons  appointed  have  all  the  powers  of  the 
persons  originally  named,  including  the  power 
of  sale.  It  is  not  necessary  to  get  the  concur- 
of  the  beneficiaries  at  whose  instigation, 
trustees  were  appointed. 

Solicitors  :  Langford  and  Fisher  ;  A.  Xeale. 
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KING'S  BENCH  DIVISION. 
Wednesday,  Jan.  13. 

(Before  Lord  Alverstone,  C.J.  and 
Kennedy,  J.) 

Hknnikbr  r.  Howard,  (a) 
Trespass— Ditch  and  fence—  Presumption  of 
ownership— Aett  of  ownership— Rebuttal  of  pre- 
sumption. 

The  plaintiff  and  defendant  were  adjoining 
owners  of  land,  the  lands  being  bounded  by  a 
bank  with  afenee,  with  a  ditch  on  the  defendant's 
side. 

For  nearly  fifty  years  the  defendant  had  trimmed 
the  fence,  pollarded  the  trees,  and  cleaned  the 
ditch,  but  there  teas  no  evidence  of  knowledge  on 
the  part  of  the  plaintiff. 

Held,  that  these  acts  of  ownership  did  not  rebut 
the  presumption  that  the  bank  and  fence  were 
the  property  of  the  plaintiff. 

Appeal  from  His  Honoar  Judge  Eardlej 
"Wilmot  sitting  at  the  Ipswich  County  Court. 

The  action  was  brought  to  recover  damages, 
and  for  an  injunction  to  restrain  the  defendant 
^^i^^^oa  outr^m^^  c^ir^nm  t  rocs  in  a  fence. 

These  trees  and  the  fence  stood  on  a  bank,  the 
-ditch  of  which  was  on  the  defendant's  side.  The 
■bunk  and  fence  stood  next  to  the  plaintiff's  land, 
and  therefore  prima  facie  belonged  to  him. 

For  nearly  fifty  years  the  defendant  had 
trimmed  the  fence  and  pollarded  the  trees  and 
■cleaned  the  ditch. 

It  was  alleged,  and  there  was  some  evidence, 
that  in  1862,  four  years  after  the  defendant 
entered  into  possession,  that  the  plaintiff's  tenant, 
pointing  to  an  ash  tree  in  the  fence,  said :  "  1 
ebould  like  to  put  an '  eye '  through  that  ash  tree." 

The  then  agent  to  the  plaintiff,  it  was  alleged, 
was  called  in  consultation  on  the  dispute,  and 
agreed  that  the  defendant  was  right  ana  that  the 
fence  was  his,  but  the  defendant  admitted  that, 
•o  far  as  he  knew,  the  plaintiff  knew  nothing 
about  this. 

With  regard  to  the  cutting  of  trees  there  was 
no  substantial  evidence. 

The  County  Court  judge  gave  judgment  for 
the  defendant  on  tho  broad  ground  that  he,  for 
over  half  a  century,  exercised  acts  of  ownership 
over  the  fence,  acquiesced  in  and  not  interfered 
with,  without  placing  much  reliance  on  the  defen- 
dant's evidence  as  to  the  conversation  with  the 
a?ent  in  1862,  which  might  not  be  evidence,  or 
upon  the  evidence  of  the  maps.  He  based  his 
judgment  on  the  broad  acts  of  ownership,  and 
stated  that,  as  here  there  had  been  acts  of  owner* 
ship,  he  could  not  help  if  these  acts  had  not  been 
brought  to  the  knowledge  of  the  plaintiff.  If  the 
plaintiff's  tenants  thought  that  the  defendant 
was  wrong  in  doing  what  he  did,  they  would  have 
brought  it  to  the  notice  of  the  plaintiffs.  The 
evidence  of  the  aots  of  ownership  was  to  his 
mind  sufficient  to  rebut  the  presumption  that  the 
fence  and  ditch  went  together. 

The  plaintiff  appealed. 

Stewart  for  the  plaintiff. 

North  for  the  defendant. 

Lord  Alverstone,  C.J. — I  have  really  felt 
creat  difficulty  in  this  caw,  and,  but  for  the  decision 
in  Earl  of  Craven  v.  Pridmore  (18  Times  L.  Rep, 

<«)  Reported  bj  W.  DC  B.  Herbsht,  E»(.,  Barrister-M-Law. 


282),  I  should  have  thought  we  were  not  entitled 
to  interfere  with  the  finding  of  the  County  Court 
jud'^o.  because  it  must  be  remembered  that  in 
this  court,  dealing  with  County  Court  appeals,  we 
have  not  got  the  power  of  the  Court  or  Appeal 
dealing  with  the  case  of  a  judge  sitting  alone  in 
the  High  Court,  as  we  often  have  to  point  out. 
We  have  no  right  to  review  findings  of  fact,  and, 
if  there  was  any  evidence  on  which  the  learned 
judge  could  oome  to  the  oonolusion  which  could 
in  any  way  support  his  finding  of  fact,  we  may 
not  overrule  him.    If  the  decision  in  Earl  of 
Craven  v.  Pridmore  (sup.)  had  been  a  decision  by 
the  Court  of  Appeal  that  on  the  weight  of  evi- 
dence— as  a  rehearing — they  thought  Ridley,  J. 
(17  Times  L.  Rep.  399)  had  come  to  a  wrong  con- 
clusion, it  would  not  have  been  an  authority  to 
the  extent  to  which  I  think  it  is.   But  I  certainly 
read  the  judgment  of  the  Master  of  the  Rolls, 
concurred  in  by  Romer  and  Mathew,  L.JJ.,  as 
holding  that  the  evidence  therein  referred  to  was 
of  such  a  shadowy  and  neutral  character  as  not 
sufficient  to  displace  the  presumption,  meaning 
that  it  ought  not  to  be  regarded  by  a  lawyer  as 
being  evidence  of  a  character  whioh  would  displace 
the  presumption,  and,  further,  that  the  alleged 
acts  of  ownership  were  easily  explicable  without 
the  necessity  for  drawing  the  inference  that  the 
property  in  the  fences  was  in  the  defendants  or 
their  lessor.  In  that  case  there  had  been  evidence 
of  the  clipping  of  the  hedge  and  of  the  lopping 
of  trees  for  a  muoh  longer  period,  and  of  some 
other  acts  which  were  not  in  this  case.  Therefore 
I  think  I  had  better  state  what  1  understand 
the  sum  and  substance  of  the  evidence  is  apart 
from  this  question  of  the  map,  which  I  think 
when  examined  has  very  little  to  do  with  the 
case.    I  gather  that  the  real  evidence  is  that  which 
Mr.  North  very  frankly  and  fairly  stated.  The 
real  evidence  ia  continuous  or  almost  continuous 
— I  will  say  constant — clipping  of  the  hedge  and 
pollarding  of  some  of  the  trees  for  many  years. 
With  regard  to  the  cutting  down  of  the  trees, 
there  does  not  seem  to  be  any  substantial  evidence 
or  any  evidence  of  cutting  down  trees  in  the 
ordinary  sense  of  the  word.    There  is  some 
evidence  of  one  tree  being  cut  forty  years  before, 
and  then  evidence  of  two  trees  being  cut  which 
gave  rise  to  this  dispute.   Therefore  there  is  only 
evidence  of  one  tree  being  cut  which  could  be 
fairly  treated  as  being  evidence  of  an  act  of 
ownership  acquiesced  in  by  anybody.    With  the 
observations  wnich  have  been  made  by  my  brother 
I  entirely  concur,  in  that  many  of  these  acts  may 
be  done,  or  allowed  to  be  done,  without  any 
admission,  and  that  applies  very  strongly  to  a 
clipping  of  hedges  or  pollarding  pollard  trees  in 
a  hedge.    It  must  be  remembered  that  there 
certainly  is  no  evidence  here  of  knowledge  by 
Lord  Henniker  or  his  agents  of  what  the  defen- 
dant was  doing,  and  if  it  be  true,  as  Mr.  North 
says,  that  this  is  an  outlying  part  of  Lord 
Henniker's  estate,  and  that  it  is  notonewrich 
has  been  brought  before  his  notice,  or  much 
before  that  of  his  agents,  that  observation  would, 
of  course,  be  strengthened.   I  therefore  come  to 
the  conclusion  that  the  Court  of  Appeal  in  Earl 
of  Craven  v.  Pridmore  (««;>.)  have  said  that  where 
you  have  got  the  original  Btrong  presumption  of 
a  ditch  made,  the  earth  thrown  back,  and  a  hedge 
placed  upon  the  side  of  the  ditch  next  to  the  man's 
land  who  has  made  tho  ditch,  with  these  acts  of 
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clipping  the  hedges  and  dealing  with  the  cutting 
ana  lopping  of  the  trees  not  brought  to  the 
knowledge  of  the  owner,  those  acts  of  ownership 
are  not  that  class  of  evidence  which  can  be  held  to 
be  properly  admissible  for  rebutting  the  pre- 
sumption. They  are,  us  the  Master  of  the  Rolls 
calls  it,  evidence  of  a  shadowy  and  neutral  cha- 
racter, and  not  sufficient  to  displace  the  presump- 
tion. I  think  we  should  not  be  doing  our  duty  in 
following  the  Court  of  Appeal,  as  we  are  bound  to  do 
in  such  cases,  if  we  were  to  draw  the  distinction 
in  this  case  that  there  was  some  evidence  to  go  to 
the  learned  County  Court  judge  on  which  he 
could  come  to  the  conclusion  which  be  did.  I 
would  only  »ay  one  word  with  regard  to  the  map. 
It  is  obvious  it  cannot  be  used  a  document  in 
favour  of  the  defendant  as  against  Lord 
Henniker,  because  it  is  not  the  defendant's  own 
deed,  but  it  might  possibly  have  been  of  some 
service  if  it  had  been  connected  with  some  definite 
act  of  Lord  Henniker  or  his  agents,  and  thereby 
brought  within  the  rule  about  the  declara- 
tion of  servants  or  agents  in  the  course  of  their 
duty.  I  do  not  think  it  is  so.  In  the  first  place, 
with  regard  to  part  of  the  loeut  in  quo,  it  dis- 
tinctly says  the  hedge  is  not  the  defendant's. 
I  think  the  County  Court  judge  was  right  in  dis- 
regarding— as  an  important  factor  in  this  case 
— both  the  deed  and  Preston's  statement,  and  in 
holding  that  there  was  not  enough  in  the  evidence 
proved  with  regard  to  the  document  or  the  con- 
versation to  make  them  admissible.  With  regard 
to  the  other  point,  I  think  he  was  bound  ana  we 
are  bound  by  the  decision  in  Earl  of  Craven  v. 
Pridmore,  and  he  ought  to  have  held  that  there 
was  no  evidence  on  which  he  could  properly 
come  to  the  conclusion  that  the  presumption 
was  rebutted.  I  think  the  appeal  should  be 
allowed. 

Kennedy,  J. — I  have  come  to  the  same  con- 
clusion, and  I  feel  the  difficulty  which  my  Lord 
has  indicated  as  to  the  exact  ground  to  be  taken  in 
a  case  of  this  kind  in  dealing  with  the  case  for 
the  purpose  of  seeing  whether — although  there 
are  some  facts — a  lawyer,  who  has  to  look  at  the 
matter  from  a  legal  point  of  view,  is  justified  in 
giving  that  evidence  any  weight  as  against  an 
established  or  admitted  state  of  things  creating 
the  presumption  which  is  admitted  in  this  case. 
As  1  read  the  report  which  baa  been  before 
me  of  the  judgment  of  the  Court  of  Appeal  in 
Earl  of  Craven  v.  Pridmore,  which  is  binding 
upon  us,  in  substance  it  is  a  decision,  not  that 
there  was  no  evidence  of  acts  of  ownership,  but 
that,  as  the  Master  of  the  Rolls  says,  there  wan 
evidence,  but  that  it  "  seemed  to  him  to  be  of  a 
very  shadowy  and  neutral  character,  and  not  suffi- 
cient to  displace  the  presumption."  There  is  no 
doubt  there  were  certain  facts  there  proved  which 
were  the  evidence  referred  to  by  his  Lordship  the 
Master  of  the  Rolls,  and  I  think,  when  be  said 
that  they  were  not  sufficient  to  displace  the  pre- 
sumption, he  was  not  merely  meaning  that  on 
the  balance  of  evidence  they  came  to  the  conclu- 
sion that  there  was  such  an  overwhelming  weight 
of  evidence  on  one  Bide  that  the  learned  judgo 
below,  whom  they  were  entitled  to  overrule  on  tbat 
ground,  had  gone  wrong  and  had  taken  a  view  which 
had  some  evidence  to  support  it,  but  so  little  that 
his  judgment  waa  against  the  weight  of  evidence, 
but  I  think  they  are  saying  :  "  Here  you  have  a 
recognised  legal  presumption  ;  before  that  pre- 
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sumption  can,  as  a  matter  of  law,  he  properly  over- 
ruled in  a  court  of  this  country,  there  must  be 
more  evidence  than  is  afforded  by  acta  of  the 
character  and  nature  that  are  proved  before  us 
in  this  case.'*     Now,  what  were  the  acts  in  that 
case,  and  what  was  their  character  ?   There  was 
very  strong  evidence,  indeed,  in  a  sense — when  I 
say  strong,  I  mean  evidence  which,  according  to 
the  report,  seems  to  have  been  unshaken — both  of 
the  lopping  and  the  cutting  and  laying  of  fences 
and  the  repairs  of  fences  whenever  needed  since 
the  year  18o6  in  regard  to  one  portion  of  the  land, 
and  1875  as  regards  another  portion.    Not  only 
so,  but  it  was  proved  that  the  defendant  had,  in 
tbat  case,  cut  trees  in  the  fence  ae  far  back  as 
thirty-one  years  ago  and  sold  them  ;  that  in  1887 
another  tree  was  cut  in  the  same  fence ;  and  in 
1895,  when  a  tree  was  blown  down  in  the  fence 
and  actually  lay  on  the  plaintiff* s  land  for  two 
years,  Pridmore,  the  defendant,  sold  the  tree,  and 
the  timber  merchants  removed  it  from  the  plain- 
tiff's own  land.   I  confess  that  if  the  view  which 
I  hope  we  are  both  right  in  taking  of  the  judg- 
ment of  the  Court  of  Appeal  is  right,  they  were 
taking  that  view  on  evidence  which  I  confess, 
speaking  for  myself,  as  far  as  regards  acts  of 
ownership,  is  much  stronger  than  any  evidence  in 
this  case,  because  what  happened  here  waB  merely 
a  repairing  of  the  fence,  which  in  certain  case* 
may  not  be  jealously  watched.   On  the  other 
hand,  it  must  largely  depend  upon  the  character 
of  the  adjoining  tenant  and  bis  relations  with  his 
neighbour  and  whether  the  neighbour  is  going  to 
found  a  right  on  his  being  allowed  to  lop.  It 
must  depend  on  circumstances,  but  it  is  quite 
explicable.   But  if  as  is  said  on  behalf  of  the 
person  who  is  pleading  against  the  presumption, 
"  Do  you  think  that  unless  I  believed  it  to  be 
mine  I  should  go  to  the  expense  of  lopping  it 
and  trimming  it  P  "   On  the  other  side  it  may 
be  said:  "Very  well,  if  tbat  is  a  substantial 
matter,  is  not  it  the  very  thing  which  in  many 
cases,  at  any  rate,  the  adjoining  tenant  would  be 
only  too  glad  to  see  done  at  the  expense  of  Mb 
neighbour  rather  than  his  own  ?  "   Besides  that 
which  my  Lord  has  referred  to,  there  is  in  this  case. 
I  might-  also  call  it  so  isolated  as  to  be  shadowy, 
evidence  of  cutting  trees,  and  a  statement  as  to  a 
dispute  which  is  only  valuable  in  so  far  as  it  is 
sought  to  bring  in  by  it  an  admission  of  an 
agent  of  Lord  Henniker.   I  do  not,  speaking  for 
myself,  think  that  it  ought  to  be  treated  as  an 
admission,  technically,  but  I  certainly  should 
attach  no  value  to  it.   What  happened  is  that  a 
person  who  was  the  agent,  when  two  neighbours 
are  disputing,  no  doubt,  aa  to  the  right  to  interfere 
with  the  tree  in  the  fence,  is  said  to  have  given 
his  opinion  one  way.   I  do  not  think  that  ought 
to  constitute  an  admission.     At  the  most  the 
value  of  that  admission  could  only  be  got  at  by 
ascertaining  to  what  extent  the  dispute  was  gone 
into  on  the  merits,  and  was  not  treated  as  a 
friendly  settlement    I  am  afraid  of  admissions 
always,  and  certainly  when  they  are  made  by 
persons  who  are  not  those  immediately  concerned, 
out  their  servants  or  agents.    When  you  have 
said  that,  the  only  thing  left  is  the  map.  As 
regards  maps,  I  think  it  may  be  fairly  said  that 
at  most  they  cut  both  ways.    If  the  map  upon 
whioh  stress  is  laid  shows  in  one  portion  of  it 
something  that  favours  the  defendant,  on  the 
other  hand  it  shows  something  which  favours  the 
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plaintiff.  I  think  it  is  better  to  leave  the  map  out 
altogether,  bat  certainly  it  does  not  materially,  as 
it  appears  to  me.  improve  the  case  as  regards  the 
whole  of  this  line  of  fence  for  the  defendant; 
it  would  only  improve  it  as  regards  part,  if  at  all. 
Then,  if  UBed  at  all  in  regard  to  the  whole  of  the 
contention,  it  seems  to  me  it  cannot  be  treated 
except  as  being  certainly  nentral  evidence,  to 
borrow  one  word  in  the  judgment  of  the  Master 
of  the  Bolls.  In  my  opinion,  following  loyally, 
as  one  is  bound  to  do.  that  decision,  we  have  no 
alternative  but  to  allow  this  appeal. 

Appeal  allowed. 

Solicitors  :  White,  Borrett,  and  Co.,  for  Wes- 
tkorpe,  Cobbold,  and  Ward,  Ipswich  ;  Tarry,  Sher- 
lock, and  King,  for  Turner  and  Turner,  Ipswich. 


Friday,  Jan.  22. 
(Before  Wills  and  Kennedy,  JJ.) 
Chapman  v.  Winson.  (o) 

Principal  and  agent—  Commission — "  When  and 
if  the  purchase  is  completed  by  private  treaty." 

The  defendant  agreed  to  pay  the  plaintiff  commie, 
sion  on  the  tale  of  an  hotel  *•  when  and  if  the 
purchase  it  completed  by  private  treaty." 

The  plaintiff  introduced  a  purcliaeer,  who  signed  a 
contract  to  purchase  with  the  defendant,  and 
paid  a  deposit. 

The  purchaser  was  unable  to  carry  out  the  contract, 
and  the  defendant  agreed  to  release  her  and  he 
teas  to  retain  the  deposit. 

Held,  that  the  plaintiff  was  entitled  to  his  com- 
mistion. 

Appeal  from  His  Honour  Judge  Austin  sitting 
at  the  Bristol  County  Court. 

In  June  1902  the  defendant  had  on  his  hands 
the  Full  Moon  Hotel  for  sale. 

He  gave  particulars  to  the  plaintiff,  who  knew 
of  a  likely  purchaser  and  communicated  with 
her. 

On  the  8th  Sept.  the  defendant  gave  the  follow- 
ing commission  note  to  the  plaintiff : 

If  your  friend  is  Darned  and  introduced  within  one 
week  and  becomes  the  purchaser  of  tbo  above  hotel,  yon 
■ball  be  paid  ae  and  by  way  of  commission  a  sum  of 
501.  when  and  if  the  purchase  is  completed  by  private 
treaty. 

The  plaintiff  then  introduced  the  lady  to  the 
defendant*  and  on  the  11th  Sept.  she  signed  a 
contract  with  the  defendant  agreeing  to  pur- 
chase the  hotel  for  20001.,  and  she  paid  to  the 
defendant  2001.  as  deposit. 

She  was  unable  to  carry  out  the  contract,  and 
it  was  agreed  between  her  and  the  defendant  that 
he  should  retain  the  200Z.  deposit  and  should 
release  her  from  the  contract,  and  this  was  accord- 
ingly done. 

Thereupon  the  plaintiff  brought  the  present 
action  to  recover  his  commission. 

The  learned  County  Court  judge  was  of  opinion 
that,  in  construing  the  commission  note  of  the 
8th  Sept.  1902,  he  was  bound  to  give  some  effect 
to  the  words,  "  when  and  if  the  purchase  is  com- 
pleted by  private  treaty,"  and  that,  inasmuch  as 
the  purchase  never  was  completed  in  the  ordinary 
meaning  of  the  word  and  inasmuch  as  the  pur- 

(•)  Exported  by  W.  us  B.  UfcttBK-T,  Esq.,  BarrUt«r-**-Law. 
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chase  went  off  through  no  default  of  the  vendor, 
the  plaintiff  was  not  entitled  to  his  commis  sion. 
The  plaintiff  appealed. 

J.  A.'Hawke  for  the  plaintiff. — The  learned 
County  Court  judge  was  wrong  in  his  construc- 
tion of  the  commission  note.  What  it  means  is 
that  if  the  plaintiff  finds  a  purchaser  by  private 
treaty  and  the  negotiation  results  in  a  contract, 
then  the  plaintiff  is  to  be  paid  his  commission. 
The  word  "  completion  "  is  not  UBed  in  its  technical 
sense  of  handing  over  the  money  and  signing  the 
deeds,  but  completion  so  far  as  the  plaintiff  is 
concerned  means  finding  a  purchaser  who  is 
ready  and  Tilling  to  contract  and  does  in  fact 
contract  and  who  is  accepted  by  the  vendor.  All 
these  conditions  were  fulfilled  by  the  plaintiff, 
who  obtained  a  contract  for  the  vendor,  and  the 
vendor  in  fact  received  the  deposit.  It  can  make 
no  difference  to  the  right  of  the  plaintiff  to 
recover  commission  that  the  vendor  haB  let  the 
purchaser  off  her  contract.   He  referred  to 

Gragan  v.  Smith,  0  Times  L.  Bop.  427  ;  7  Times 
L.  Kep.  132  ; 

Passingham  v.  King.  14  Times  L.  Bep.  39,  392. 

Brooke  Little  for  the  defendant.— Some  mean- 
ing must  be  attached  to  the  words  "  when  and 
if  the  purchase  is  completed  by  private  treaty,'' 
and  the  only  meaning  to  be  applied  is  that  the 
purchase  must  be  completed  in  the  ordinary  legal 
meaning  of  those  words  by  paying  over  the  money 
and  signing  the  deeds  or  documents.  Here  the 
purchaser  found  by  the  plaintiff  was  unable  to 
complete,  and  the  learned  County  Court  judge 
was  right  in  holding  that  the  plaintiff  had  nob 
earned  his  commission. 

Wills,  J. — The  point  here  is  a  short  one,  but  one 
of  some  di fficulty,  because  the  words  are  not  as  clear 
as  they  might  be,  and  I  can  quite  conceive  two 
persons  coming  to  opposite  conclusions  as  to  their 
meaning.  But  I  think  when  they  are  carefully 
considered  their  real  meaning  is  tolerably  obvious, 
and  it  is  not  the  meaning  attached  to  them  by  the 
lonrned  County  Court  judge.  It  is  a  good  general 
rule  that,  unless  you  are  driven  to  a  contrary  con- 
clusion, yon  should  construe  words  according  to- 
their  grammatical  meaning.  Now,  the  words 
"  private  treaty  "  attach  to  the  word  **  completed," 
and  the  plaintiff  is  to  be  entitled  to  his  commis- 
sion when  the  purchase  is  completed  in  a  particular 
way,  and  that  particular  way  is  by  private  treaty. 
If  "  completion  "  means  completion  in  the  ordinary 
legal  sense — that  is,  by  the  execution  of  the  con- 
veyance and  the  paying  over  of  the  balance  of  the 

purchase  money — then  there  is  no  meaning  in  the 
words  "  private  treaty "  as  attached  to  the  word 
"completed."  I  think  the  words  "by  private 
treaty"  are  meant  to  exclude  by  auction.  Mr. 
Brooke  Little's  contention  requires  more  violence 
of  construction  than  the  one  which  I  have  adopted. 
I  think  the  word  "  completed  "  is  used  in  its  gram- 
matical meaning  and  not  in  its  technical  meaning, 
and  I  think  the  parties  in  using  the  word  "  com- 
pletion "  did  not  mean  it  in  this  latter  sense.  I 
think  the  purchase  was  completed  and  effected  by 
private  treaty,  for  if  the  vendor  by  the  contiaofc 
is  bound  to  sell,  and  the  purchaser  iB  bound  to 
buy  and  the  purchaser  is  accepted  by  the  vendor, 
then  the  purchase  is  effected  and  completed  so 
far  as  the  agent  is  concerned.  That  construction 
does  less  violence  to  the  use  of  the  language  than 
that  suggested  by  the  defendant. 
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Kennedy,  J. — I  agree.  I  do  not  see  any  answer 
to  the  reasonable  meaning  placed  on  these  words 
by  my  brother  Wills.  I  do  not  think  it  is  fair  to 
take  the  words  out  of  their  order  and  to  read 
them  as  "  when  and  if  the  purchase  by  private 
treaty  is  completed."  It  would  have  been  so  easy 
to  have  said  that  if  the  parties  bad  intended 
it.  The  purchase  was  effectually  completed  by 
private  treaty  when  a  valid  legal  contract  was 

obtained-  Appeal  allowed. 

Solicitors  :  William  J.  Card,  for  E.  Woodhotue 
Veale,  Bristol ;  Darley  and  Cunningham,  for  F.  J. 
Farr  and  Son,  Bristol 


Jan.  13  and  Feb.  1. 

<Before  Lord  Alvebstone.  C.J.,  Wills  and 
Kesnedt,  JJ.) 

Lewin  and  othees  v.  Newnes  Limited; 
Same  r.  Waene  and  Co.  (a) 

Baling  —  Hou$e  —  Occupation  —  Caretaker  —  51 
Oeo.  3,  e.  150. 

By  51  Oeo.  3,  c.  150,  after  reciting  an  Act  of 
12  Car.  2,  c.  37,  whereby  a  yearly  turn  of  2501. 
wat  charged  upon  the  houses  of  the  inhabitants 
of  the  parish  of  St.  Paul,  Covent  Garden,  for 
the  support  and  benefit  of  the  rector,  curate, 
clerk,  and  sextons  for  the  time  being  of  that 
parish,  thai  charge  of  250/.  was  repealed,  and  in 
lieu  thereof  a  yearly  sum  of  520?.  was  charged 
upon  all  houses  within  the  said  parish  to  be 
assessed  by  the  churchwardens  and  paid  by  the 
occupiers  of  such  houses  respectively. 

Held,  that  houses  consisting  of  the  offices,  ware- 
houses, store-rooms,  and  counting-houses  of  pub- 
Ushers,  some  rooms  in  which  were  occupied  by 
caretakers  and  their  families,  such  caretakers 
having  internal  access  to  the  whole  of  the  pre- 
mises, were  chargeable  under  this  statate. 

Surman  v.  Darley  (14  3f.  &  W.  181)  considered. 

Appeals  from  His  Honour  Judge  Woodfall 
sitting  at  the  Westminster  County  Court 

Two  actions  were  brought  by  the  churchwardens 
of  the  parish  of  St.  Paul.  Covent  Garden,  to 
recover  rates  alleged  to  be  due  to  them  under  51 
Oeo.  3,  c.  150. 

Tbe  premises  upon  which  the  rates  were  sought 
to  be  levied  were,  in  the  case  of  Kewnes  Limited, 
premises  Noa.  8  to  11,  Southampton-street, 
occupied  by  tbem,  and  the  bulk  of  those 
premises,  some  forty  rooms,  were  used  for  the 
purposes  of  their  business  as  publishers  for  their 
offices  and  their  warehouse. 

These  defendants  set  apart  three  rooms,  and 
in  those  three  rooms  lived  their  caretaker  and  bis 
wife. 

In  the  case  of  Warne  and  Co.  they  occupied  pre- 
mises at  No.  15,  Bedford-street,  and  bos.  2,3, 
and  4,  Bedford-court 

Those  buildings  were  connected  by  iron  doors, 
and  the  learned  judge  found,  for  the  purposes  of 
the  action,  that  structurally  they  were  one  build- 
ing, and  tbe  rooms  consisted  of  store-rooms, 
offices,  and  connting-bouse. 

All  the  premises  were  connected  internally,  and 
the  caretakers  had  access  to  the  whole  of  the 
buildings  by  means  of  internal  communications. 

(a)  Reported  by  W.  vn  B.  Hiuni,  Esq..  BarrUter-at-Law. 


The  learned  County  Court  judge,  after  stating 
the  facts,  delivered  tbe  following  judgment : 

Tbe  defence  is  that  the  bouse  must  be  a  dwelling- 
house,  and  the  only  definition  of  the  houtes  wbioh  ate 
actually  subject  to  this  rate  is  to  be  found  in  the  o»m 
of  Surman  v.  Darky  (14  M.  4.  W.  181).  It  is  to  be 
observed  that  in  that  case  the  question  is  whether  a 
building  in  the  nature  of  a  theatre  could  be  made  (object 
to  a  rate  under  this  Aot.  It  wai  decided  that  it  could 
not,  and,  in  so  deciding  tbe  case,  tbe  court  gave  a 
definition  of  what  building!  were  liable  to  rates  under 
thin  Aot,  and  it  is  upon  that  definition  that  the 
defoudents  rely.  Pollock,  C.B.  said :  "  It  seems 
to  me  that  this  Aot  was  intended  to  apply  only 
to  dwelling-houses  occupied  by  individuals  as  such, 
and  that  each  building*  ae  warehoneea  and  count- 
ing-houses were  not  included  in  it."  The  other 
judgments  are  to  tbe  same  effect,  and  that  judgment  is 
prayed  in  aid  by  both  tbe  defendants.  In  my  opinion 
those  decisions  will  not  help  the  defendants.  All  the 
judges  there  say  ie — Aldereon.  B.  in  particular — that  the 
bouses  liable  to  the  rate  are"  dwelling  houses,  or,  at  all 
events,  those  wbioh  are  oapable  of  being  oooupied  ae 
snob."  These  homes  are  oocapied  as  snob.  It  is  quite  true 
that  it  ie  only  a  small  portion  of  tbem  whioh  is  set  aside 
as  the  dwelling-place  of  these  people ;  but  they  are 
occupied  as  dwelling-houses,  and  it  seems  to  me  that  is 
the  answer.  Ia  tbe  houee  capable  of  being  occupied  as  a 
dwelling-home  ?  Tbe  answer  is  that  it  ie  oooupied  as  a 
dwelling-house.  It  seems  to  me  that  it  is  impossible  to 
say  that  these  premises  of  both  of  these  defendants  arc  not 
capable  of  being  oooupied  as  dwelling-houses,  because  in 
fact  they  aro  so  occupied.  The  second  defence  upon  which 
the  defendants  rely  is  a  lodgment  of  Lord  Hersohell, 
delivered  in  tbe  ease  of  Runstll  v.  Town  and  County 
Bank  (59  L.  T.  Rep.  481  ;  13  App.  Cas.  418).  That 
was  a  judgment  dealing  entirely  with  what  building 
was  ontitled  to  exemption  under  the  Income  Tax  Act. 
Mr.  Mean  referred  me  to  a  diotnm  of  Lord  HereeheU 's, 
reported  at  p.  427,  in  which  tbe  noble  and  learned  Lord 
says :  "  I  do  not  think  the  word  '  dwelling-house  '  is 
bore  used  in  any  such  sense,  and  that  a  bank  or  a 
manufactory  or  a  warehouse  becomes  a  dweHing-bouse 
because  some  servant  of  the  trader  resides  in  that 
building  for  the  purposes  of  the  trade."  Mr.  Mear« 
asks  me  to  read  that  proposition  from  the  words  "  and 
that  a  bank  or  manufactory  or  warehouse  beoomes  a 
dwelling-house  because  some  servant  of  the  trader 
resides  in  tbe  bnilding  for  the  purposes  of  the  trade." 
Of  course,  if  Lord  Hersohell  was  there  going  to  lay  down 
a  definition  of  a  dwelling-house  whioh  was  to  be  applied 
under  any  circumstances,  to  lay  it  down  aa  an  authori- 
tative proposition  with  all  the  authority  of  the  House 
of  Lords,  that  is  a  conclusion  of  this  oase ;  but  I  do 
not  think  his  Lordship  meant  that  at  all.  I  thick  that 
his  whole  sentence  must  be  read.  He  says  :  "  I  do  not 
tbink  the  word  '  dwelling-house '  is  here  used,"  and  I 
think  that  what  ho  said  there  must  bs  taken  to  apply 
only  to  tbe  point  which  he  was  then  deciding,  and  that 
it  would  be  puttings  very  much  more  extended  meaning 
on  bis  words  to  hold  that  that  is  a  definition  under 
all  circumstances  and  under  any  act  of  what  shall  or 
shall  not  constitute  a  dwelling-house.  The  defendants 
rely  again  on  the  fact  that  these  premises  are  exempted 
from  payment  of  tbe  inhabited  bouse  duty ;  but 
there  again,  in  considering  a  case  under  this  Aot  of  51 
Oeo.  3,  I  tbink  that  a  different  reasoning  applies  to 
tbe  oase  of  Rnsiell  v.  Town  and  County  Bunk  (lup.) 
and  to  the  considerations  which  exempt  a 
from  the  inhabited  house  duty.  Different 
tions  apply.  Fiscal  and  other  considerations 
determining  what  ia  the  liability  under  tbe  Revenue 
Act  I  think  that  when  oue  looks  at  what  is  the 
intention  of  this  Aotof  51  Geo. 3  (wbioh  extended  the  Aot 
of  Charles  II,),  one  sees  at  onoe  that  an  entirely 
different  train  of  thought  arises,  and  entirely  different 
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considerations  apply.  Th*  intention  of  these  Aote  wh 
to  provide  spiritual  benefit  for  the  person*  who  dwell  in 
the  pariah.  Aa  Alderson,  B.  said  in  the  ^ut  of  Sunn  cm 
Darlty  (rup.),  the  first  Aet  U  a  key  to  the  second, 
and  thowt  that  the  parties  who  were  to  be  liable  to  the 
rate  were  those  who  would  derive  benefit  from  the 
service*  of  the  rector,  curate,  clerk,  and  aexton.  Who 
Are  tbeae  people  i  The  caretakers  and  their  families. 
That  is  to  aay,  the  servant*  of  the  defendants.  The 
defendant*  occupy  tbeae  premises  ai  dwelling-houses  for 
their  aerTanto.  Mr.  Heart  took  a  farther  point.  He 
•aid  that  if  that  ia  to.  then  it  ia  the  eervante  who  are 
liable  to  the  rate,  and  not  the  pereone  who  do  not  in 
fact  dwell  in  the  pariah  ;  bat  there  again  I  do  Dot  thick 
that  the  argument  oan  be  maintained,  because,  if  one 
looka  at  sect,  9  of  the  Aot  of  George  III.,  it  clearly  con- 
templated that  someone  who  does  not  himself  live  in  the 
pariah,  bat  who  Urea  oataide,  may  atili  be  liable  to  the 
rate,  beoanee  bin  boaae  is  occupied  aa  a  dwelling-bonae, 
It  is  hi*  house,  and  he  himself  occupiea  it  a*  ^dwelling- 
bouse,  although  he  doe*  not  himself  actually  lire  there. 
It  seems  to  me  that  that  really  exhaust*  the  enbjtct, 
and  I  can  only  find  that  the  defendant*  by  their  aerrant* 
occupy  these  houses  as  dwelling-houses,  and  conse- 
quently they  are  liable  to  pay  tbi*  rate. 

The  defendants  appealed. 

It  was  provided  by  51  Geo.  3,  c.  150 : 

Whereas  an  Act  was  passed  in  the  twelfth  year  of  the 
reign  of  His  late  MsjeBty  King  Churls*  IL,  intituled  "  An 
Aot  for  making  the  Precinct  of  Covent  Garden  parochial," 
whereby  it  was,  amongst  other  thing*,  enacted  that  the 
.yearly  earn  of  2501.  should  from  thenceforth  be  and  the 
same  wae  thereby  charged  upon  the  houee*  of  the  inhabi- 
tant* of  the  pariah  of  St.  Paul,  Covent  Garden,  in  the 
county  of  Middlesex  (except  the  house  then  commonly 
called  Bedford  Hon**,  with  the  appurtenances),  for  the 
•upport  and  benefit  of  the  rector,  curate,  olerk,  and 
*>extoc»  for  the  time  being  of  the  aaid  pariah:  And 
where**  from  the  very  great  advance  in  price  of  the 
Article*  of  necessary  consumption,  it  ia  expedient  that 
the  aaid  sum  of  2501.  should  be  increased :  May  it  there- 
fore please  your  Majesty  that  it  may  be  enacted  and  be 
it  enacted  by  the  King'*  moat  excellent  Majesty,  by 
And  with  the  adrio*  and  conaent  of  the  Lord*  Spiritual 
And  Temporal  and  Commona  in  thia  present  Par- 
liament aaeembled,  and  by  the  authority  of  the 
eame,  that  from  and  after  the  passing  of  thia  Act  the 
•aid  charge  of  2501.  shall  cease  and  determine,  and 
■that  all  and  every  the  clauses,  powers,  and  provisions 
in  the  said  Act  contained  so  far  as  the  same  respect  the 
assessing  and  compelling  payment  of  the  said  sum  of 
2501.  (except  aa  to  any  arrears  of  the  same  sum  which 
auall  at  or  before  the  passing  of  thia  Aot  have  become 
dne  and  payable)  shall  and  the  earn*  are  hereby 
eepealed  and  declared  to  be  null  and  void  to  all  intents 
*nd  purpo>e*  whatsoever. 

II.  And  be  it  farther  enacted  that  in  lien  of  the 
•aid  sum  of  2501.  the  yearly  earn  of  5201.  shall  from 
the  25th  March  next  before  the  passing  of  thi*  Act  be 
and  the  same  is  hereby  charged  upon  all  houses  within 
the  aaid  pariah  of  St.  Paul,  Covent  Garden,  and  shall 
within  fourteen  daya  next  after  the  passing  of  this  Aot 
and  for  ever  after  yeirly,  on  the  25th  March  or 
within  thirty-one  daya  after  in  every  year,  be  assessed 
and  rated  by  the  churchwardens  of  the  said  pariah 
■or  amy  two  of  them  after  a  pound  rate,  aocording 
to  the  fair  yearly  rent  or  improved  value  of  such  a 
house  respectively  ;  and  every  such  rate  or  assessment 
•ball  be  confirmed  and  allowed  by  and  under  the 
hands  and  seals  of  two  of  His  Majesty's  justices  of  the 
peace  for  the  county  of  Middlesex  or  city  of  West- 
minster; and  all  such  rate*  and  assessments  shall  be 
born*  and  paid  by  the  respective  occupiers  of  such 
houses  respectively  and  aha'l  be  paid  to  and  bo  collected 
by  sach  person  or  person*  at  they  the  said  ohttrohwardens 
or  any  two  of  them  a  hall  from  time  to  time  appoint 


by  quarterly  payments  on  the  24th  June,  the  29th  day 
of  Sept.,  the  25th  of  Dec,  and  the  25th  March  in  each 
and  every  year;  all  which  moneys  to  be  collected  by 
Such  rates  and  aasetsmenta  so  to  be  made  as  afore- 
said shall  and  are  hereby  declared  to  bo  vested  in  the 
said  churchwardens  in  trust  to  bs  applied  by  them  for 
the  purposes  of  thia  Act,  and  tho  said  ratos  and  assess- 
ments shall  oommeDoe  and  take  place  from  the  aaid  25th 
day  of  March  last  Provided  always  that  it  shall  be 
lawful  for  the  said  ohurohwardens  or  any  two  of  them 
and  they  are  hereby  required  from  time  to  time  in 
making  any  rate  or  assessment  by  virtue  of  this  Aot  to 
assess  and  raise  ia  addition  to  and  in  the  same  manner  in 
I  every  respect  as  the  said  sum  of  5202.  aa  moch  money  aa 
may  be  necessary  for  defraying  the  reasonable  expenses 
of  making  and  collecting  every  soon  rate  or  assessment 
and  for  making  good  any  loss  or  defioienoy  whioh  shall 
then  have  arisen  from  the  insolvency  of  any  collector  or 
collectors  of  the  said  rates  or  otherwise:  Provided  also  and 
be  it  further  enacted  that  it  shall  be  lawful  for  the  aaid 
char cb wardens  and  thsy  are  hereby  required  in  making 
out  any  rate  or  assessment  by  virtue  of  thia  Aot  to 
exclude  out  of  the  same  such  bouse  as  at  the  time  of 
making  such  rate  or  aaseasmunt  shall  be  aotuully 
occupied  by  the  reotor  of  the  said  parish  for  the  time 
being. 

Grimwood  Meart  for  the  appellants.  —  These 
premises  are  not  liable  to  be  rated.  It  was  held 
in  Surman  v.  DarUy  (14  M.  Si.  W.  181)  that  the 
word  "houses"  in  this  statute  meant  houses 
intended  for  ham  an  habitation,  and  Pollock,  CB. 
says :  "  We  all  think  that  the  word  *  house ' 
prima  facie  means  a  dwelling-bouse."  Rolfe,  B. 
says  the  same.   He  referred  to 

12  Car.  2,  "An  Act  for  making  the  Precinct  of 

Covent  Garden  paroobial,"  as.  2,  3 ; 
51  Geo.  3,  o.  150,  ss.  1,  2. 

This  last  Aot,  which  repealed  the  former  one,  does 
not  include  in  the  word  "  houses  "  strictly  busi- 
ness premises  which  have  a  caretaker  on  them. 
The  fact  of  dwelling  is  purely  personal,  and  only 
the  persons  who  dwell  within  the  parish  and  so 
enjoy  the  benefits  of  the  rector,  curate,  olerk,  and 
sextons  are  made  liable  to  this  rate  by  the  statute. 
Surman  v.  Darley  (sup.)  shows  that  the  Btatute 
was  only  intended  to  apply  to  individuals  occupy- 
ing a  dwelling-house  as  such.   He  referred  to 

Customs  and  Inland  Bevenue  Aot  1878  (41  A  42 

Viot.  0.  15,  s.  13  ; 
London  and  Westminster  Bank  v.  8mith,  85  L.  T. 

Bep.  747 ;  87  L.  T.  Sep.  244 ; 
Grant  v.  Lofton,  82  L.  T.  Rep.  629  ;  (1900)  A.  C. 

389. 

Clarke  Hall  (Ernest  H.  PooUy  with  him)  for 
the  respondents.  —  If  these  premises  would  bo 
liable  to  inhabited  house  duty  apart  from  the 
exemption  in  sect.  13  (2)  of  the  Customs  and 
Inland  Bevenue  Act  1879,  they  would  certainly 
be  liable  to  this  rate.  If  they  had  not  been  con- 
sidered liable  before  1879,  there  would  have  been  no 
necessity  for  inserting  the  exemption.  These 
premises  are  used  as  dwelling-houses  and  are 
capable  of  being  used  as  such,  whioh  is  very 
different  from  the  case  of  a  theatre  as  in  Surman 
t.  Darley  (sup.).  London  and  Westminster  Bank 
Smith  (tup.)  turned  on  the  point  that  the 
bank  manager  was  not  a  caretaker,  and  so  the 
caso  was  not  within  the  exemption  of  sect.  13  of 
the  Act  of  1879.  The  intercommunication  makes 
the  whole  of  the  premises  one  occupation,  and  the 
whole  premises  are  liable. 
Jfear.  in  reply.  Cur  aJtf  vuU 
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Feb.  1. — Kennedy,  J.   read  the  following 
written  judgment  of  the  court: — This  is  an 
appeal  from  the  judgment  of  the  learned  judge 
of  the  Westminster  County  Court  in  the  case 
of  Leurin  and  others  v.  Neienea  Limited.    He  held 
that  the  appellants,  who  occupy  Nos.  8,  9, 10,  and 
11,  Southampton-street,  Covent  Garden,  are  liable 
to  the  rector's  rate  in  respect  of  those  premises 
under  the  statute  12  Car.  2  and  the  amending 
statute  51  Geo.  3,  c.  150.   The  premises  comprise 
altogether  forty  rooms,  and  are  used  by  the  appel- 
hints  chiefly  as  a  store  and  counting-house  in 
their  business  as  publishers.    They  are  connected 
internally.    Tnree  rooms  are  used  for  the  resi- 
dence by  day  and  night  of  a  servant  of  the  defen- 
dants and  his  wife,  who  act  as  caretakers  and 
who  have  access  to  the  whole  building  by  means 
of  internal  communication.  The  statute  12  Car.  2, 
c.  10,  s.  3,  directs  the  rate  to  be  assessed  upon  the 
inhabitants    of  the   parish   according  to  the 
improved  value  of  the  yearly  rent  of  the  respec- 
tive houses  of  such  inhabitants.   Sect.  2  of  the 
amending  Act  says  that  the  sum  charged  (5202.) 
is  thereby  charged  upon  all  houses  within  the 
parish,  and  all  the  rates  and  assessments  "  shall  be 
borne  and  paid  by  the  occupiers  of  such  houses." 
There  is  no  doubt  that  the  appellants  are  the 
occupiers   of   these   premises  ,    the  principal 
ground  of  this  appeal  is  that  the  premises  do  not 
constitute  a  *' house "  within  the  meaning  of  the 
statutes.   In  Surman  v.  Darley  (14  M.  <bW.  181) 
the  judges  of  the  Court  of  Exchequer,  in  the  year 
]  845,  had  to  deal  with  a  similar  question  under 
the  same  statutes.  They  had  to  decide  whether 
or  not  the  proprietors  in  possession  of  the 
Covent  Garden  Theatre  were  liable  to  the  rector's 
rate.   Obviously  the  theatre  was  not  designed  or 
built  for  inhabitancy  or  for  the  purposes  of  a 
dwelling-houBe.    No  person  slept  or  resided  in  it. 
The  court  held  that  it  was  not  liable  to  assess- 
ment.   The  judges  (Pollock,  C.B.,  Alderson, 
Rolfe,  and  Piatt,  BB.)  were  all  of  opinion  that 
the  term  "  house  "primd  facie  means  a  dwelling- 
house;  and  the  effect  of  the  judgment  is  that, 
according  to  the  true  meaning  of  these  enact- 
ments, the  rector's  rate  is  imposed  only  upon 
houses  occupied  as  dwelling-houses,  or,  at  all 
events,  on  those  houses  which  are  capable  of  being 
occupied  as  dwelling-houses.  The  Covent  Garden 
Theatre  plainly  did  not  satisfy  this  test  of  rate- 
ability  ;  but.  in  our  opinion,  as  in  that  of  the 
learned  County  Court  judge,  the  premises  in 
question  do.   They  were  built  as  dwelling-houses. 
They  are  capable,  bo  far  as  structure  is  concerned, 
of  being  inhabited  or  occupied  as  dwelling-houses, 
and  they  are  dwelt  in  night  and  day  by  the 
respondents'  servant  and  his  wife,  who  have 
access  to  every  part  of  the  building,  which  is 
internally  connected  throughout  and  must  be 
treated  as  one.    We  are  of  opinion  that  our 
decision  does  not  in  any  way  conflict  with  any 
of  the  judgments  cited  from  cases  which  have 
been  decided  under  the  provisions  of  the  statutes 
relating  to  the  duties  on  inhabited  houses.  In 
Grant  v.  Lang$ton  (82  L.  T.  Rep.  629;  (1900) 
A.  C.  389),  a  case  under  the  Customs  and  Inland 
Revenue  Act  1878  (41  A  42  Vict.  c.  15),  the  deci- 
sion hinged  upon  the  conclusion  of  the  House  of 
Lords  on  the  facts  of  the  particular  case,  that  the 
ground  floor  of  a  house  of  two  stories  was  so  com- 
pletely divided  and  separated  from  the  upper 
floor,  which  was  need  as  a  dwelling,  as  to  consti- 


tute in  itself  a  house  or  tenement  which  was 
occupied  solely  for  the  purpose*  of  a  trade  or 
business,  and  therefore  was  exempt  from  duty 
under  sect.  13  (2)  of  that  statute.    In  the  present 
case  no  question  of  the  division  of  the  building 
into  separate  houses  or  tenements  by  structural 
severance  arises.    The  learned  counsel  for  the 
appellants  referred  also  to  a  sentence  in  the 
judgment  of  Lord  Macnaghten  in  London  and 
WtAmintUr  Bank  v.  Smith  (87  L.  T.  Rep.  244,  at 
p.  245).   This,  too,  was  a  case  under  the  Custom* 
and  Inland  Revenue  Act  1878  (41  &  42  Vict 
c.  15).   There  the  House  of  Lords,  affirming  the 
decision  of  the  Divisional  Court  and  the  Court  of 
Appeal,  held  that  the  bank  failed  to  bring  itself 
within  the  exemption  of  sect.  13  (1).   The  third 
and  fourth  lloors  of  a  building  were  used  as  resi- 
dences by  the  bank  manager;  and  in  the  course 
of  hie  judgment  (p.  245)  Lord  Macnaghten  said: 
"  There  is  no  ground  that  I  can  see  on  which  the 
bank  can  claim  exemption.   The  bank  manager  is 
not  a  caretaker.    The  case  is  the  ordinary  case  of 
a  person  UBing  part  of  his  house  as  a  residence 
and  part  as  his  place  of  business."  The  reasoning; 
of  this  passage  does  not  touch  the  present  case. 
It  is  reasoning  used  to  show  that,  inasmuch  as 
the  resident  was  a  bank   manager  and  not  a 
caretaker,  the  bank  was  not  in  a  position  to  rely 
upon  the  comparatively  modern  legislation  in 
regard  to  inhabited  house  duties,  which,  in  giving 
exemption  to  warehouse  or  office  premises  from, 
assessment,  has  enacted  expressly  that  the  resi- 
dence there  of  a  mere  caretaker  shall  not  destroy 
the  exemption.   It  is  not  reasoning  which  affect* 
the  value  of  the  fact  of  the  dwelling  of  a  care- 
taker in  premises,  when  the  question  is  as  to  the 
propriety  of  treating  those  promises  as  a  bouse 
within  the  meaning  of  the  two  statutes  which 
govern  the  present  case,  as  those  statutes  are,  in 
respect  of  the  word  "  house,"  interpreted  by  the 
Court  of  Exchequer  in  Surman  v.  Darley  (tup.). 
It  appears  to  us  that  a  similar  remark  is  applic- 
able to  toe  use  which  was  sought  to  be  made  by 
the  learned  counsel  for  the  appellants,  both  in  the 
County  Court  and  before  us,  of  language  which 
Lord  Herschell  is  reported  to  have  employed  in 
the  course  of  his  judgment  in  RutteU  v.  Town  and 
County  Bank  (59  L.  T.  Rep.  481 ;  13  App.  Caa.  418, 
at  p.  427).  We  agree  with  the  learned  County  Court 
judge  when  he  points  out  that  Lord  Herschell 
was  plainly  expressing  his  opinion  only  as  to  the 
meaning  of  the  term  "  dwelling-house  "  as  used 
in  the  particular  Act  of  Parliament — the  Income 
Tax  Act  1842  (5  &  6  Vict.  c.  35,  s.  100,  ached.  D). 
Lord  Herschell  is  stating  his  dissent  from  the  con- 
clusion that,  because  the  bank's  business  building 
contained  living  rooms  for  the  bank  manager, 
the  deduction  which  the  income  tax  allows  for 
the  rent  or  value  of  such  parts  of  a  dwelling-house 
as  may  be  used  for  trade  purposes  could  not  be 
made  in  respect  of  any  part  of  the  building.  We 
can  see  no  authority  in  Lord  Herschell's  language 
for  this  court  holding  in  the  present  case  that, 
under  statutes  which  are  not  passed  for  fiscal 
purposes,  but  are  parsed  in  order  to  make  pro- 
vision for  the  spiritual  wants  of  the  dwellers  in  a 
parish  by  a  rate  levied  on  the  occupiers  of  all 
houses  within  the  pariah  which  are  capable  of 
being  used  as  dwelling-houses,  a  building  may 
not  properly  be  treated  as  a  dwelling-house, 
although  the  larger  part  of  the  building  is  used 
for  the  time  being  for  the  purposes  of  trade  or 
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business,  if,  in  fact,  the  whole  of  the  building  is 
capable  of  being  used  as  a  dwelling-houso  and 
persons,  whether  caretakers  or  others,  do,  in  fact, 
dwell  in  part  of  it.  One  other  argument  was 
addressed  by  the  appellants  to  the  County  Court 
judge  and  also,  though  not  with  much  insistence, 
to  us.  That  was  that,  if  any  persons  are  to  be 
rated,  it  should  be  the  caretaker.  We  are  clearly 
of  opinion,  that  as  the  occupation  of  the  care- 
taker is  the  occupation  of  a  servant  for  and  in 
the  service  of  his  employers,  the  appellants,  it  is 
they  and  not  he  who  must,  for  rating  purposes, 
be  treated  as  occupiers.  This  appeal  must  be  dis- 
missed. It  in  agreed  that  there  is  no  material  dis- 
tinction between  the  case  of  Xeicin  and  other*  v. 
Warn*  and  Co.  and  the  preceding  case,  and  there- 
fore this  appeal  fails  also.  We  do  not  think 
that  it  makes  any  difference  that  the  rooms 
occupied  by  the  caretaker  and  his  wife  are 
situated  in  the  upper  floor  of  one  of  several 
houses  now  internally  connected  and  used  as  one. 

Appeal*  dismissed. 
Solicitors :  BartleU  and  Large ;  Hoyle  and 
Parry. 


Nov.  30,  Dee.  I,  3,  4, 1903,  and  Ftb.  6, 1904. 
(Before  Kennedy,  J.) 
Ruben  and  Laden  burg  v.  Great  Finoall 

Consolidated  Limited  and  others,  (a) 
Company  —  Forged  share  certificate — Issue  by 
secretary — Liability  of  company — Estoppel. 

A  certificate  of  tharee  in  a  limited  company  was 
delivered  by  the  teeretary  of  such  company  at 
their  ofiees,  such  certificate  in  form  being  per- 
Jecily  regular.  In  fact  the  certificate  via*  a 
forgery,  and  woe  made  and  delivered  by  the 
teeretary  acting  fraudulently  and  not  for  or 
on  behalf  of  or  Jor  the  benefit  of  the  company, 
but  solely  for  himself  and  for  his  own  private 
purpo$es  and  advantage. 

Held,  that  the  company  were  estopped  from  denying 
the  title  of  the  transferee*  of  the  shares,  and  that 
ithey  were  liable  in  damages  for  refusing  to  place 
the  names  of  the  transferees  on  their  list  of  share- 
■  holders. 

Shaw  v.  Port  Phillip  and  Colonial  Gold  Mining 
Company  Limited  (50  L.  T.  Rep.  685 ;  13  Q.  B. 
Div.  103)  considered  and  followed. 

Action  brought  by  the  plaintiff*  to  recover 
20,1491.  lis.  9d.  damages  from  the  defendants 
under  the  following  circumstances. 

The  statement  of  facts  is  taken  from  the  judg- 
ment of  the  learned  judge. 

One  A.  S.  Rowe,  then  a  partner  in  Bewick, 
Moreing,  and  Co.,  was  in  Dec.  1902  the  secretary 
of  the  defendant  company.  He  held  the  appoint- 
ment under  a  written  agreement  of  the  31st  Dec. 
1900  between  the  defendant  company  and  Bewick, 
Moreing,  and  Co.,  whereby  Bewick,  Moreing,  and 
Co.  undertook  to  provide  the  defendant  company 
with  suitable  offices  and  office  accommodation,  a 
suitable  secretary,  to  be  approved  of  by  the  com- 
pany, and  a  sufficient  clerical  staff.  The  secretary 
was  to  be  paid  by  Bewick,  Moreing,  and  Co.,  but 
was  to  be  deemed  to  be  the  secretary  and  officer 
of  the  defendant  company,  and  subject  to  dis- 
missal by  the  defendant  company  at  any  time. 
Bewick,  Moreing,  and  Co.  were  to  receive  5001.  a 

<a)  Ueporuxl  by  W.  OB  &  Hbbbbbt,  Eiq.,  BurUtor-Bt-LBw. 


year  from  the  defendant  company,  and  also  all 
transfer  fees  received  by  the  defendant  company. 

The  defendant  company's  registered  office  in 
Dec.  1902  was  in  the  offices  of  Bewick,  Moreing, 
and  Co.,  No.  20,  Copthall-avenue,  B.C.,  and  several 
other  limited  companies  were  housed  and  pro- 
vided for  by  Bewick,  Moreing,  and  Co.  there 
under  similar  arrangements. 

The  plaintiffs  are  a  firm  of  stockbrokers  in  the 
City,  with  whom  Rowe  had  for  some  months 
before  Dec.  1902  done  business  on  his  own 
private  account  in  stocks  and  share  transactions. 
They  knew  he  was  a  partner  in  Bewick,  Moreing, 
and  Co.  They  did  not  know  that  he  was  secre- 
tary of  the  defendant  company.  They  believed 
bim  to  be  a  director  of  it.  He  had  been  intro- 
duced to  the  plaintiffs  as  a  person  in  good  credit, 
he  kept  his  engagements,  and  they  had  every  con- 
fidence in  him. 

With  Mr.  Lindo,  one  of  the  partners  in  the 
plaintiffs'  firm,  Rowe  was  on  terms  of  social 
acquaintance 

In  December  Howe  saw  Mr.  Lindo  and  asked 
whether  the  plaintiffs  could  arrange  a  loan  for 
him  on  5000  shares  in  the  defendant  company. 
He  said  he  had  a  joint  account  with  a  friend,  who 
wished  to  sell,  and  he  desired  to  take  over  the 
friend's  interest,  and  so  avoid  a  sale,  because,  on 
information  whioh  he  had  received,  he  believed 
the  shares  (which  were  then  at  a  premium)  would 
rise  considerably  in  value.  He  wanted  the  loan, 
for  a  short  time  only,  and,  as  the  5000  shares 
afforded  at  the  price  of  the  day  ample  security 
for  the  20,0001.  which  he  wanted  on  loan,  and  he 
undertook,  if  there  was  any  fall  in  price,  to  pro- 
vide a  22.  per  share  margin,  the  plaintiffs  agreed 
to  try  to  meet  his  wishes. 

On  the  16th  Dec.  the  plaintiffs  arranged  with 
Lazard  Brothers  and  Co.,  bankers  in  the  City, 
who  have  been  made  by  the  plaintiffs  defendants 
in  this  action  in  order  that  all  the  parties  might 
be  before  the  court,  for  the  advance  of  20,0001.  to 
themselves  for  a  principal  in  the  proposed 
security,  and  Mr.  Lindo  on  the  same  day  went 
to  the  offices  of  Bewick,  Moreing,  and  Co.,  which 
were  also  the  offices  of  the  defendant  company, 
and  told  Rowe  that  the  money  would  be  ready  on 
the  18th  Dec 

Rowe  said  that  he  would  have  the  share  transfer 
executed  by  the  transferor  on  the  following  day. 
The  shares,  he  said,  were  standing  in  the  com- 
pany's bookB  in  his  friend's  name,  and  not  in  his 
own. 

On  the  17th  Dec.  the  transfer,  with  the  names 
of  the  transferees,  Rosenheim  (a  partner  in  the 
bank)  and  Alexandre,  who  appears  as  a  formal 
defendant  in  this  action,  upon  it,  was  taken  by 
Lindo  to  Rowe,  and  later  in  the  day  it  was 
returned  by  Rowe  to  Lindo,  and  purported  to 
have  been  executed  by  "  E.  Storey "  as  trans- 
feror. 

A  shareholder  of  that  name  was  called  as  a 
witness  and  deposed  that  he  was  interested  at  the 
time  in  5000  shares  in  the  company,  but  that  he 
was  t  he  registered  owner  only  of  2000. 

In  the  corner  of  the  document  was  the  usual 
"  certification." 

Rowe,  when  be  gavo  Lindo  the  transfer,  said 
that  his  directors  (that  is,  the  directors  of  the 
defendant  company)  would  be  meeting  the  next 
day  at  11  a.m.,  that  he  would  explain  everything 
to  them,  and  have  the  share  certificate  made  out 


Digitized  by  Goc 


164— Vol.  xc] 


THE  LAW  TIMES. 


[April  2,  1904. 


K.B.  Div.]    Ruben  &.  Ladenburg  ».  Great  Finoall  Consolidated  Lim.,  Ac.    [K.B.  Dit. 


in  the  names  of  Rosenheim  and  Alexandre,  and 
■that  it  would  be  ready  for  Lindo  if  he  called  at 
11.30  a.m. 

The  same  afternoon  Lindo  brought  back  to 
Rowe  the  transfer  executed  by  the  transferees, 
paid  to  him  the  registration  fee  of  -$.  6d.,  and 
received  a  receipt  in  due  form. 

On  the  18th  Dec.,  at  11.30  a.m.,  at  the  office, 
Rowe  delivered  to  Lindo  the  share  certificate,  and 
Lindo  returned  the  receipt  to  Rowe. 

The  certificate  thus  issued  was  in  form  per- 
fectly regular.  It  purported,  in  accordance  with 
art.  12  of  the  articles  of  association  of  the  defen- 
dant company,  to  bear  the  seal  of  the  defendant 
company,  to  be  signed  by  two  of  its  directors,  and 
to  be  countersigned  by  Rowe,  as  the  defendant 
company's  secretary.  Lindo  learnt  from  it  for 
the  first  time  that  Rowe  was  the  company's 
secretary. 

The  certificate  was  taken  by  Lindo  to  the  plain- 
tiffs' office,  where  it  was  examined  by  their  clerk, 
and  it  was  then  taken  by  him  to  the  office  of 
Lazard  Brothers  and  Co,  where  it  was  left  after 
its  examination  by  a  clerk  there,  and  their  cheque 
for  20,0002.  in  favour  of  the  plaintiffs  was  banded 
to  Lindo. 

This  cheque  was  paid  by  the  plaintiffs  into 
their  own  banking  account,  and  a  cheque 
of  the  plaintiffs  for  the  same  amount,  less 
stamp  fee  and  commission,  was  handed  over  to 
Rowe  the  same  day,  and  was  subsequently  cashed 
by  him. 

Within  ten  days  Rowe  absconded,  and  it  was 
discovered  that  the  certificate  was  a  forgery. 
The  only  genuine  part  of  it  was  Rowe's  counter- 
signature as  'secretary.  The  signatures  of  the 
two  directors,  which  it  bore,  were  forged,  and 
the  seal  of  the  company,  which  it  also  bore,  had 
been  fraudulently  affixed  to  it  by  Rowe,  who,  as 
secretary,  bad  access  to  it  at  all  times,  and  prac- 
tically the  custody  of  it,  in  the  safo  of  the 
defendant  company. 

Messrs.  Lasard  Brothers  and  Co.,  by  their  soli- 
citors, applied  to  the  defendant  company  for  the 
registration  of  Rosenheim  and  Alexandre  in  the 
books  of  the  defendant  company  as  the  owners  of 
the  shares. 

The  defendant  company  refused  to  accede  to 
the  application. 

Then  Lazard  Brothers  and  Co.  applied  to  the 
plaintiffs  for  other  equivalent  security  or  repay- 
ment of  the  loan  of  20,0002. 

The  plaintiffs  have  paid  Lazard  Brothers  and 
Co.  the  amount  of  the  loan,  with  interest,  and 
thereupon,  as  the  defendant  company  refused 
to  register  the  ownership  of  Rosenheim  and 
Alexandre  or  recognise  their  title  to  the  shares, 
they  brought  the  present  action,  after  obtaining 
from  Lazard  Brothers  and  Co.  an  assignment  of 
that  company's  rights,  if  any,  and  giving  written 
notice  of  such  assignment  to  the  defendant  com- 
pany. 

In  this  action  the  plaintiffs  claimed  against  the 
defendant  company.  They  also  claimed  against 
Bewick,  Moretng,  and  Co.  sb  the  partners  of 
Rowe.  Lazard  Brothers  and  Co.  and  Rosenheim 
and  Alexandre  were  defendants  only  in  form. 

The  action  came  on  for  trial  before  the  learned 
judge  with  a  special  jury. 

Certain  statements  or  admissions  of  material 
facts  were  agreed  toby  the  counsel  for  the  respec- 
tive parties,  which  left,  in  the  judgment  of  the 


learned  judge,  no  question  which  it  was  necessary 
or  proper  to  leave  to  the  jury. 

These  statements  or  admissions  of  fact  were  as 
follows : 

Agreed— (1)  That  the  alleged  certificate  ia  not  a 
valid  or  genuine  document,  and  that  the  riguaturee 
thereon,  other  than  the  rignaturs  of  Bows,  are 
forgeries ;  (2)  (o)  that  the  bank  (Latard  Brothers  and 
Co.)  and  the  partial  respectively  made  the  advances 
upon  the  faith  of  the  genuineness  and  validity  of  the 
alleged  certificate  and  of  its  being  properly  issued,  and 
(b)  the  secretary  was  a  proper  person  to  deliver  it; 
('.\)  that  Rowe,  ia  creating  and  delivering  to  Lindo  the 
alleged  oertifioate,  acted  fraudulently  and  not  for  or  on 
behalf  of  or  for  the  benefit  of  the  defendant  company, 
and  solely  for  himself  and  for  his  own  private  purposes 
and  advantage  :  (4)  that  the  defendant  company  did  not 
by  its  directors  or  otherwise  authorise  Bows  to  melee, 
seal,  or  issue  the  alleged  document :  (5)  that  during  the 
month  of  Deo.  1902,  at  all  events,  Bows  was  a  partner 
in  the  firm  of  Bewick,  Moreing,  end  Co. 

Ruftu  Itaace,  K.C.  and  /.  D.  Crawford  for  the 
plaintiffs. — This  cat e  is  covered  by  the  decision 
of  the  Divisional  Court  in  Bhawr.  Port  Phillip  and 
Colonial  Gold  Mining  Company  Limited  (50  L.  T. 
Rep.  6*85 ;  13  Q.  B.  Div.  103).  where  it  was  held 
that  the  company  were  estopped  by  the  certificate 
issued  by  their  secretary  in  the  usual  and  autho- 
rised form  from  disputing  the  plaintiff's  title  to 
the  shares.  There  the  secretary  was  acting 
within  the  scope  of  his  employment.  That 
decision  is  in  no  way  affected  by  British  Mutual 
Banking  Company  Limited  v.  Uhar>ncoo<l  Forest 
Railway  Company  (57  L.  T.  Rep.  833 ;  18  Q.  B. 
Div.  714),  for  there  the  secretary  was  acting 
outside  the  scope  of  his  authority,  and  the  company 
could  not  be  liable  for  untrue  and  fraudulent 
answers  made  by  such  secretary  for  his  own  ends 
as  to  the  validity  of  certain  debenture  stock.  In 
this  case  the  secretary  was  acting  within  the 
scope  of  his  authority,  and  the  facts  here  con- 
stitute an  estoppel.   They  referred  to 

Balk's  Consolidated  Company  v.  Tomkinton,  69 
L.  T.  Bep.  598  ;  (1893;  A.  C.  396. 
All  the  cases  show  that  a  company  is  bound  by 
a  certificate  purporting  to  be  issued  in  the  usual 
and  authorised  form.  It  would  be  an  impossi- 
bility to  find  out  whether  every  signature  and 
every  act  that  had  been  done  were  in  order.  It 
is  true  that  in  Buckley  on  the  Companies  Acts, 
8th  edit,  at  p.  103,  some  doubt  is  thrown  upon 
Shaw  v.  Port  Phillip  and  Colonial  Gold  Mining 
Company  Limited  (tup.),  but  Palmer  in  his  work 
on  Company  Precedents,  7th  edit.,  at  p.  17,  thinks 
that  the  company  would  be  liable  where  the  seal 
was  irregularly  fixed,  if  the  instrument  appears 
to  be  in  accordance  with  the  regulations  of  the 
company.    Where  a  company  has  registered  a 
forged  transfer  or  issued  a  false  certificate  the 
company  are  bound  and  are  liable  in  damages 
to  a  person  actiog  in  good  faith  on  the  validity 
of  the  registration  or  the  truth  of  the  certifi- 
cate and  nas  thereby  suffered   damage.  The 
present  case  is  very  different  to  George  White- 
church  Limited  v.  Cavanagh  (85  L.  T.  Rep.  349 ; 
(1902)  A.  C.  117),  for  the  documents  there  were 
certifications  of  transfers  of  shares  and  clearly 
there  was  no  estoppel,  and  to  Hambro  v.  Bur- 
nand  (89  L.  T.  Rep.  180 ;  (1903)  2  K.  B.  399).  The 
facts  admitted  in  this  case  show  that  the  prin- 
ciples laid  down  in  8haw  v.  Port  Phillip  and  Colo- 
nial Gold  Mining  Company  Limited  apply,  and  that 
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case  has  oot  been  overruled  by  any  subsequent 
decision.    They  also  referred  to 

County  of  Qloucttter  Bank  v.  Rudry  Merthyr  Steam 

and  Houee  Cool  Colliery  Company,  72  L.  T.  Rep. 

375 ;  (1895)  1  Ch.  629. 

Lawson  Walton,  K.O.,  Eldon  Banket,  K.C.,  and 
Brtmner  for  the  defendant*  the  Great  Fingall 
Consolidated  Limited. — A  principal  is  not  liaole 
for  the  unauthorised  or  fraudulent  act  of  a  servant 
or  agent  committed  not  for  the  general  or  special 
benefit  of  the  principal,  bat  for  the  servant  or 
agent's  own  private  end*.  They  referred  to 

Bancick  t.  English  Joint  Block  Bank,  16  L.  T.  Rep. 

461 ;  L.  Rep.  2  Ex.  259  ; 
British   Mutual   Banking  Company  Limited  V. 
Charnuxiod  forest  Railway  Company  (tup.). 

The  certificate  being  a  forged  document  the  com- 
pany cannot  make  any  representation  by  means 
of  it,  and  so  they  are  not  estopped.  Rowe  acted 
for  his  own  purposes,  and  so  the  company  cannot 
be  liable.    They  referred  to 

Limpus  t.  London  General  Omnibus  Company,  1 
H.  &  C.  SO. 

The  only  representations  made  were  made  by 
Rowe,  and  not  for  or  on  behalf  of  the  company, 
hot  for  bis  own  private  gain.  Botb  Buckley 
and  Lindley  think  Shaw  v.  Port  Phillip  and 
Colonial  Gold  Mining  Company  Limited  (tup.)  ia 
bad  law,  and  in  the  face  of  subsequent  decisions 
and  on  general  principles  it  cannot  be  supported. 
The  present  plaintiffs  cannot  assert  a  right  by 
estoppel.   They  referred  to 

fitmm  t.  Anglo-American  Telegraph  Company,  42 
L.  T.  Rep.  37;  5  Q.  B.  Dir.  188. 

The  facts  here  do  not  create  a  right  against  the 
defendants  by  estoppel. 
Rufue  Itaaee,  K.C.  in  reply. 

Feb.  6.— Kennedy,  J.  read  the  following 
written  judgment : — The  principal,  although  not 
the  only,  question  in  this  action  ia  whether  the 
plaintiffs  are  or  are  not  entitled  to  recover 
damages  from  the  defendant  company  by  reason 
of  the  company's  refusal  to  place  the  names  of 
Max  Rosenheim  and  Edmonde  Alexandre  on 
the  register  of  shareholders.  The  material 
facts  are  these.  [His  Lordship  stated  the  facts 
set  out  above,  ana  continued  :J  After  I  had 
heard  evidence  of  witnesses  called  by  the  plaintiffs 
and  the  defendants,  from  which  I  have  taken  the 
history  of  the  case  set  out  above,  and  which,  as 
there  is  really  no  conflict  as  to  the  facta,  I  see  no 
use  in  stating  more  particularly,  certain  state- 
ments and  admissions  of  facts  were  agreed.  [His 
Lordship  referred  to  these  admitted  facts  set  out 
above,  and  continued  :]  Mr.  Rufus  Isaacs,  for  the 
plaintiffs,  submitted  that  there  still  was  a  question 
which  oaght  to  be  left  to  the  jury  »»  to  the 
liability  of  the  defendants  Bewick,  Moreing  and 
Co.  under  the  Partnership  Aot  1890,  »7l0.  I 
ruled,  however,  that  there  was  no  case  made  ont 
against  Bewick,  Moreing,  and  Co.,  and  as  the 
only  questions  of  fact,  which  would  otherwise  have 
been  questions  for  the  jury,  had  been  settled  by 
the  foregoing  agreed  statements  and  admissions, 
the  jury  was  discharged,  and  the  claim  of  the 
plaintiffs  as  against  the  defendant  company  was 
fully  argued  before  me.  The  plaintiffs'  case 
against  the  Great  Fingall  Consolidated  Limited 
is  based  upon  the  assertion  of  a  right  of  the 
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for  its  refusal  to  recognise  the  certificate,  and 
register  in  its  books  the  names  of  Rosenheim  and 
Alexandre  as  the  owners  of  the  shares  numbered 
in  the  certificate.  It  is  unquestionably  true  that 
upon  the  faith  of  this  certificate  the  plaintiffs 
incurred  their  liability  to  Lazard  Brothers  and* 
Co.,  and  advanoed  the  20,0001.  (less  stamp  fee  and> 
commission)  to  Rowe.  If  the  defendant  company 
is  estopped  by  the  certificate  from  denying  the 
title  of  Rosenheim  and  Alexandre,  it  has.  in  my 
view,  been  decided  by  the  House  of  Lords  that 
the  plaintiffs  are  entitled  to  recover  from  the 
company  the  damages  (not  exceeding  the  value  of 
such  shares  at  the  date  of  the  company's  refusal 
to  register)  which  they  have  in  fact  sustained 
owing  to  the  refusal  of  the  company  to  register 
the  purchaser:  (Balkis  Consolidated  Company  v. 
TomUnson,  69  L.  T.  Rep.  598  ;  (1893)  A.0.  396). 
At  p.  407  Lord  Herscbell  disposes  of  an  adverse 
argument  which  had  appeared  in  the  judgment  of 
Bo  wen,  L.J.  in  the  case  of  British  Mutual  Banking 
Company  Limited  v.  Charnwood  Forest  M<tUway 
Company  (57  L.  T.  Rep.  833;  18  Q.  B.  Dlv.  714)  and 
also  in  the  judgment  of  Cotnstock,  J.,  delivered 
in  the  Court  of  Appeals  in  the  American  case  of 
Mechanics'  Bank  v.  New  York  and  Newhaven 
Railway  Company  (11  N.  Y.  (Sap.  Ct)  Rep,  at 
pp.  574-576),  as  to  the  transaction  which  it  was 
Bought  to  enforce  against  the  company  being 
ultra  vires  of  the  company,  and  therefore  one  as 
to  which  there  would  be  no  right  to  hold  the 
company  liable  by  estoppel.  In  the  course  of  bis 
remarks  upon  this  point  Lord  Herschell  said  :  "  I 
do  not  think  this  argument  is  a  sound  one.  A 
person  to  whom  the  company  is  liable  by  estoppel 
to  pay  damages  for  refusing  to  register  hia 
transfer  does  not  by  reason  thereof  become  a 
shareholder.  Indeed,  the  very  title  by  estoppel 
implies  that  he  is  not  one.  It  has  never  been 
laid  down,  and  is  manifestly  not  the  law,  that  a 
company  is  not  authorised  to  employ  its  funds  in 
paying  damages  for  a  wrong  done,  and,  if  hia 
right  by  estoppel  is  established,  the  company 
have  as  much  committed  a  wrong  by  refusing  to 
register  as  shareholder  the  person  whose  title 
they  deny  as  if  his  title  to  be  registered  had  in 
fact  been  a  good  one."  A  farther  and  what  I 
may  call  a  subordinate  point  was  raised  by  the 
defendants,  that  I  ought  to  hold  that  no  right  by 
estoppel  could  be  asserted  by  the  present  plain- 
tiffs, because  (it  was  said)  the  plaintiffB  were 
in  the  same  position  as  the  parties  who  were  held 
to  have  no  such  right  in  Simm  v.  Anglo-American 
Telegraph  Company  (42  L.  T.  Rep.  37 ;  5  Q.  B. 
Div.  188),  but  it  appears  to  me  that  the  circum- 
stances  of  the  two  ciaes  are  essentially  different. 
The  real  question  is,  Do  the  facts  of  the  present 
case  create  a  right  by  estoppel?  This  was  the 
question,  or,  at  all  events,  the  main  question, 
which  was  fully  and  ably  argued  before  me  by  the 
learned  counsel  who  appeared  for  the  defendant 
company.  The  argument  for  the  plaintiffs,  aa 
I  understand  it,  is  substantially  this.  Instru- 
ments under  seal  have  always  been  regarded  by  our 
law  as  instruments  of  especial  solemnity.  In  old 
days,  whilst  it  was  a  defence  to  an  action  in  a 
contract  under  seal  that  the  party's  seal  had  been 
lost  and  bad  been  affixed  by  a  stranger  without 
his  knowledge,  at  least  if  the  owner  had  given 
public  notice  of  the  loss,  no  such  defence  was 
open  if  the  Beal  had  been  misapplied  by  a  person 
in  whose  custody  it  was;  for  then,  it  was  said, 
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it  wag  his  own  fault  for  not  having  it  in  better 
keeping:  (see  Pollock's  Principles  of  Contract, 
7th  edit,  p.  138,  and  note  (n),  where  the  autho- 
rities are  cited).   And  in  modern  days,  in  regard 
to  the  certificates  of  shares  in  limited  trading 
companies,  the  law  recognises,  for  practical  ana 
business  reasons,  a  high  degree  of  responsibility 
resting  on  the  companies  whose  seal  they  bear. 
Stress  is  laid  upon  this  by  the  judgments  of 
Cockburn,  C.J.  and  Blackburn,  J.  in  Re  Bahia 
and  San  Francisco  Railway  Company  (18  L.  T. 
Rep.  467 ;  L.  Rep.  3  Q.  B.  584) :  "  It  was  the 
intention  of  the  Legislature,"  said  Blackburn,  J. 
(at  p.  590),  "that  these  certificates  should  be 
documents  on  which  buyers  might  safely  act." 
It  is  unnecessary  to  quote  at  length  the  well- 
known  passage  in  the  judgment  of  Lord  Cairns, 
L.C.  in  Burkinthaw  v.  Nicolls  (39  L.  T.  Rep.  308 ; 
3  App.  Cas.  1004,  at  p.  1017).   The  3 1st  section 
of  the  Companies  Aot  1862  (25  &  26  Vict.  c.  89) 
enacts  that  "  a  certificate  nnder  the  common  seal 
of  the  company,  specifying  any  share  or  shares, 
or  stock  held  by  any  member  of  a  company,  shall 
be  prima  facie  evidence  of  the  title  of  the  member 
to  the  share  or  shares  or  stock  therein  specified." 
In  the  present  case  the  certificate  was  on  its  face 
perfectly  regular;  it  purported  to  be  issued  accord* 
mg  to  the  formalities  prescribed  by  the  articles  of 
the  defendant  company — i.e.,  to  be  signed  by  two 
directors  and  countersigned  by  the  secretary, 
it  was  delivered  at  the  company's  office  as  the 
genuine  certificate  of  the  company  by  the  secretary 
who  had  countersigned  it  and  affixed  to  it  the 
company's  seal,  to  which  the  company  permitted 
him  to  have  access  for  the  purpose  of  using  it ;  it 
is  admitted  that  he  was  a  proper  person  to  deliver 
such  certificates.    The  certificate  was  a  forged 
document,  no  doubt,  but  as  it  is  apparently 
genuine  and  regular,  and  as  it  was  received  by 
the  plaintiffs  from  a  proper  custodian  and  from 
the  company's  office,  it  is  agreed  by  the  parties 
that  there  was  no  legal  duty  on  the  plaintiffs, 
who  received  it,  to  ascertain,  or  try  to  ascertain, 
the  genuineness  of  the  directors'  signatures,  or 
to  inquire  whether  the  seal  had  been  affixed  by 
the  authority  of  the  directors.    In  Palmer's 
Company  Precedents,  7th  edit.,  p.  17,  the  learned 
author  says :  "  Where  the  regulations  contain 
special  provisions  as  to  the  affixing  of  a  seal — e.g., 
that  the  instrument  must  also  be  signed  by  two 
directors — thoBe  who  deal  with  the  company  are 
bound  to  see  that  the  deed  on  the  face  of  it 
accords  with  the  regulations.    But,  subject  as 
aforesaid,  it  is  to  be  presumed  that  where  the 
common  seal  is  affixed  to  an  instrument,  it  has 
been  duly  fixed,  and  the  burden  of  proving  the 
contrary  rests  with  those  that  allege  it.    .    .  . 
It  by  no  means  follows  that,  where  the  seal 
has  been  irregularly  fixed,  the  instrument  is 
ineffective:  (see  County  of  Gloucester  Bank  v. 
Rudry  Merthyr  Steam  and  House  Coal  Colliery 
Company,  72  L.  T.  Rep.  375;  (1895)  1  Ch.  629); 
Shaw  v.  Port  Phillip  and  Colonial  Gold  Mining 
Company,  50  L.  T.  Rep.  685;  13  Q.  B.  Div.  103). 
In  both  these  cases  the  seal  hud  been  irregularly 
affixed,  but  the  company  was  held  bound  by  it, 
for  the  instrument  appeared  to  be  in  accord  with 
the  regulations,  and  the  irregularity  was  only  in 
regard  to  tho  '  indoor '  management,  with  which 
an  outsider  acting  in  good  faith  is  not  concerned." 
Finally  the  plaintiffs  contend  that  this  case  is 
covered  by  direct  authority  which  is  binding  upon 


this  court.  They  say  that  in  Shaw  v.  Port  Phillip 
and  Colonial  Gold  Mining  Company  (50  L.  T. 
Hep.  685 ;  13  Q.  B.  Div.  103)  the  facts,  which  were 
there  stated  in  a  special  case,  were  practically 
identical  with  those  with  which  1  have  to  deal. 
The  secretary  of  the  defendant  company  in  that 
case  fraudulently  forged  the  director's  signature 
to  a  share  certificate,  affixed  the  company's  seal 
without  authority,  and  issued  it  to  one  Gledhill. 
who  took  it  in  good  faith.   Gledhill  deposited  the 
certificate  with  the  plaintiff  as  security  for 
advances,  and  executed  a  transfer  of  the  shares 
to  the  plaintiff.   The  company  refused  to  register 
the  plaintiff  as  owner  of  the  shares.   The  Divi- 
sional Court  (Stephen  and  Mathew,  JJ.)  held  the 
company  liable  for  the  agreed  value  of  the  shares, 
the  question  for  the  court  being,  as  stated  in  the 
special  case,  whether  the  plaintiff  had  a  good  title 
to  the  shares  as  against  the  company.  Stephen,  J  ■ 
bases  his  judgment  on  the  ground  of  estoppel,  as 
established  by  the  case  of  Re  Bahia  and  San 
Francisco  Railway  Company  {sup.).     He  said : 
"  It  is  said  in  answer  that  here  the  secretary 
carried  out  his  fraud  by  means  of  forgery.  It 
appears  to  me  that  this  fact  does  not  make  any 
material  difference.  The  defendants'  counsel  said 
it  did  make  a  difference  on  the  ground,  so  far  as 
I  understand  his  argument,  that  nothing  can 
give  validity  to  a  forged  instrument  as  against 
anybody.   That  does  not  seem  to  me  to  be  the 
case,  and  I  think  the  authorities  cited  for  the 
plaintiff  are  applicable.   The  company  appear  in 
this  case  to  have  prescribed  certain  formalities 
with  regard  to  the  use  of  the  seal  and  the  issue  of 
certificates.    The  certificate  is  to  be  signed  by  a 
director  and  the  secretary.   In  the  present  case 
it  apparently  does  comply  with  those  formalities. 
.   .   .   A  person  can  inform  himself  whether 
the  certificate  comes  from  the  secretary,  because 
he  gets  it  from  the  secretary's  office,  but  I  do  not 
see  how,  according  to  any  practicable  coarse  of 
business,  he  can  go  behind  the  certificate  and 
ascertain  for  himself  such  matters  as  whether 
the  signature  of  the  director  is  genuine.  It 
appears  to  me,  therefore,  that  the  company  have 
authorised  the  secretary  and  made  it  his  official 
duty  to  act  in  such  a  way  that  his  acts  amount 
to  a  warranty  by  them  of  the  genuineness  of  the 
certificate  issued  by  him."   Mathew,  J.  concurred 
upon  the  same  grounds,  and  in  the  course  of  his 
judgment  said  :  "  It  is  obviously  indispensable  in 
the  ordinary  course  of  business  that  the  secretary 
should  perform  these  duties  " — t.e.,  the  execution 
of  the  certificate  with  the  prescribed  formalities 
and  its  issue — "  and  it  never  could  have  been 
contemplated  that  the  purchaser  of  shares  should 
himself  ascertain  that  each  of  the  prescribed 
formalities  had  in  fact  been  complied  with. 
...   It  was  argued  by  the  counsel  for  the 
defendants  that  the  fact  that  the  certificate  was 
a  forgery  prevented  their  being  liable  for  the 
act  of  their  agent,  but  he  failed,  as  it  appeared 
to  me,  to  establish  any  difference  for  this  pur- 
pose between  a  fraud  carried  out  by  means  of 
forgery  and  any  other  fraud."  To  these  arguments 
of  the  plaintiffs  the  defendants  oppose  the  doc- 
trine which  was  enunciated  by  Willes,  J.  in  his 
judgment  in  the  Exchequer  Chamber  in  Barwick 
v.  English  Joint  Stock  Bank  (16  L.  T.  Rep.  461 ; 
L.  Rep.  2  Ex.  259),  and  which,  after  being  ap- 
poved  in  the  House  of  Lords  and  in  the  Privy 
Council,  formed  the  basis  of  the  decision  of  the 
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Court  oc  Appeal  in  1887  in  British  Mutual  Bank- 
ing Company  v.  Charntoood    Forest  Railway 
Company  (sup.).   Tbat  doctrine,  as  stated  in  the 
beadnote  of  the  last-mentioned  case,  is  that  a 
principal  is  not  liable  in  an  action  of  deceit  for  the 
athorised  and  fraudulent  act  of  a  servant  or 
committed,  not  for  the  general  or  special 
'  of  the  principal,  bat  for  the  servant's  or 
agent's  private  ends.   It  is  urged  that  this  prin- 
ciple is  applicable  here,  because,  unquestionably, 
Rowe's  acts  in  forging  and  issuing  the  certificate 
were  done  for  his  own  personal  advantage,  and  in 
no  way  for,  or  in  the  interest  of,  the  company, 
and  the  company  has  received  no  benefit  from 
them.   It  is,  as  tne  defendants  urge,  not  the  case 
of  a  document  which  baa  been  issued  irregularly, 
or  without  the  proper  formalities  or  authorisation 
according   to   the  company's   articles,  as,  for 
example,  the  mortgage  in  County  of  Gloucester 
B<tnk  t.  Rudry  Merlhyr  Steam  and  House  Coal 
Company  (72  L.  T.  Rep.  375;  (1895)  1  Ch.  629), 
which  is  referred  to  by  Mr.  Palmer  in  the  passage 
from  his  book  wbioh  I  have  quoted  above,  but  it  is 
the  case  of  a  certificate  which  was  never  "  issued," 
in  any  proper  sense  of  the  term,  by  the  company. 
It  is  the  case  of  a  mere  forgery  committed  by  a 
servant  of  the  company  by  me  ana  of  a  dishonest 
and  unauthorised  use  of  the  company's  seal  wholly 
for  his  own  private  ends.   The  defendants  rely 
also  on  the  case  recently  decided  in  the  House  of 
Lords,  George  Whitechurch  Limited  v.  Cavanagh 
(85  L.  T.  Rep.  349 ;  (1902)  A.  0.  117).   In  that 
case  the  House  of  Lords  (Lord  Robertson  doubt- 
ing; held,  reversing  the  decision  of  Bigham,  J.  and 
of  the  Court  of  Appeal,  that  a  limited  company 
was  not  estopped  by  a  fraudulent  "certification" 
of  their  secretary  that  certificates  for  shares  were 
in  the  company's  office,  from  showing  that  the 
proposed  transferor  had  no  shares  to  transfer. 
Tbere  are,  no  doubt,  in  the  judgments  of  the 
noble  and  learned  Lords  important  observations 
upon  the  question  of  estoppel  by  representation 
which  make  for  the  defendants'  contentions  in  the 
present  case,  but  the  decision  of  the  House  of 
Lords  is  as  to  the  existence  of  an  estoppel  in  the 
case  of  a  certification — a  very  different  class  of 
document  from  a  share  certificate  under  seal — and 
both  Lord  Macnaghten  and  Lord  Brampton  refer 
to  that  difference.  "  There  is  a  marked  difference," 
said  Lord  Macnaghten  (at  p.  126),  "  l^tween 
a  certificate  and  a  certification.    A  certificate 
is  under  tbe  seal  of  the  company.  By  the  Com- 
panies Act  1862  a  certificate  is  made  prima  facie 
evidence  of  title.   If  faith  were  not  given  to  the 
solemn  assertions  of  a  company  under  its  common 
neal,  it  would,  as    Lord  Cairns  observed  in 
Burkinshaw  v.  NicoUs,  paralyse  the  whole  of  the 
dealings  with  shares  in  publio  companies.  A 
certification    stands    on   a   different  footing 
altogether.   Transfers  are  never  certified  under 
tbe  company's  seal.   There  is  no  obligation  on  a 
company  to  certify  transfers  at  alL   The  certifi- 
cation is  not  passed  by  the  directors  or  brought 
before  the  board."  Lord  Brampton  said :  "  I 
take  it  to  be  common  knowledge  of  all  intelligent 
men  of  business  that  there  is  a  wide  and  well- 
recognised  difference  between  a  certificate  of 
shares  under  th*»  seal  of  the  company,  which  by 
sect.  31  of  the  Companies  Act  1862  is  made  prima 
facie  evidence  of  the  title  of  the  person  named  in 
it  to  the  shares  therein  specified  (see  Re  Bahia 
and  Ban  Francisco  Railway  Company),  and  a 


transfer  certification  such  as  that  which  appears 
in  the  margin  of  the  transfers  in  question.  It 
appears  to  me  tbat  these  pointed  discriminations 
between  Bbare  certificates  and  certifications  are 
fairly  relied  upon  by  the  plaintiffs'  counsel  as 
tending  to  support  that  part  of  his  argument 
which  rests  on  the  special  character  of  the  docu- 
ment in  the  present  case.   It  appears  to  me  that 
my  judgment  properly  depends  upon  the  answers 
which  ought  to  be  given  to  three  questions : 
(1)  Is  this  case  distinguishable,  on  the  facts,  from 
Shaw  v.  Port  Phillip  and  Colonial  Gold  Mining 
Company  1  (2)  If  not,  has  that  decision  been  over- 
ruled, or  so  treated  in  subsequent  cases  that  it 
ought  to  be  treated  by  me  as  overruled  ?  (3)  If  it 
has  been  overruled,  either  expressly  or  by  implica- 
tion, then  upon  principle  and  authority,  apart  from 
that  case,  are  the  plaintiffs  entitled  to  succeed  in  the 
present  action  ?   In  regard  to  the  first  question,  I 
have  come  to  tbe  conclusion  that  the  two  cases 
are  in  their  material  facts  really  indistinguishable. 
In  each  case  the  share  certificate,  on  the  faith  of 
which  the  plaintiff  has  acted  to  his  loss,  was  a 
forgery  ;  in  each  case  that  forgery  was  the  act  of 
the  secretary  of  the  defendant  company  acting  for 
his  own  purposes  and  profit,  and  not  for  or  on 
behalf  of  or  for  the  benefit  of  the  company.  The 
defendants'  counsel  in  the  present  case  suggested, 
but  not,  I  think,  strongly,  that  some  difference 
might  exist  in  the  fact  that  Lindo,  when  he  went 
to  the  defendant  company's  office  and  obtained 
tbe  certificate,  did  not  know  that  Rowe  was  the 
secretary,  and  believed  him  to  be  a  director; 
and  that  the  certificate  was  given  by  Rowe,  not 
in  the  room  marked  "Transfer  Office,"  or  in  a 
room  in  any  way  specially  appropriated  to  the 
defendant  company,  but  in  one  of  the  rooms  in 
the  office  which  might  be  the  board-room  of  one 
of  the  other  companies,  which,  like  the  defen- 
dant company,  had  their  office  in  Bewick,  More- 
ing,  and  Go.'s  premises.   I  do  not  think  that 
these  circumstances  can  be  held  to  make  any 
real  difference  between  the  two  cases.  Lindo 
expressly  deposed  that  he  took  the  transfer  to 
Rowe  as  an  official  of  the  defendant  company, 
and  I  see  no  reason  to  doubt  that  he  received 
the  certificate  also  from  him  as  an  official  of 
the  defendant  company.   Before  he  acted  on  the 
certificate  he  knew  that  Rowe  was  the  secre- 
tary.   Rowe  as  secretary  was  superior  to,  and, 
as  the  defendants'  head  clerk  stated,  as  secre- 
tary, responsible  for,  the  clerks  in  the  transfer 
department ;  and  I  fail  to  see  how  anything  can 
turn  upon  the  designation  of  the  room  in  whicu 
the  certificate  was  handed  over  to  Lindo.  This 
brings  me  to  the  second  question,  Has  Shaw  v. 
Port  PhiUip  and  Colonial  Gold  Mining  Company 
been  overruled  or  disapproved  in  any  way  which 
entitles  me  to  disregard  it  as  an  authority  of 
the  Divisional  Court  of  the  Queen's  Bench 
Division  which  binds  me  sitting  at  Nisi  Prius  ? 
No  judgment   expressly  overruling  or  disap- 
proving of  the  case  was  cited  to  me  by  counsel, 
and  after  careful  search  I  have  been  unable  to 
find  any.   In  Lord  Lindley's  Law  of  Companies  it 
is  twice  cited.    At  p.  82  (6th  edit.)  ft  is  re- 
ferred to  with  other  cases  and  without  com- 
ment in  a  note  to  the  statement  in  the  text  that 
"  the  company  cannot  dispute  the  truth  of  the 
certificate  as  against  the  person  to  whom  it  is 
issued  if  he  has  suffered  loss  by  acting  or  remain- 
ing inaotive  on  the  faith  of  it,  or  as  against  a 
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person  who  has  bought  on  the  faith  of  it."  At  1 
p.  668  it  is  referred  to,  and  its  effect  and  material  ' 
facts  are  set  oat  in  the  text  itself,  and  a  note  is 
appended,  "  Quote  whether  in  thia  case  the  secre- 
tary was  acting  for  the  company  bo  as  to  bind 
it  by  hia  acta:  (see  British  Mutual  Banking 
Company  Limited  v.  Ckarnwood  Forest  Railway 
Company,  57  L.  T.  Rep.  833 ;  18  Q.  B.  Div.  714). 
In  Buckley,  J.'s  book  on  the  Companies  Acta 
(8th  edit)  it  is  twice  cited,  not  as  being 
overruled  by  any  later  decision,  bat  with  the 
author's  disapproval.  At  p.  103,  after  sum- 
marising the  case,  the  author  proceeds :  "  It  is 
conceived  that  this  case  misapplied  the  prin- 
ciple of  Barwick  v.  English  Joint  Stock  Bank,  for 
the  secretary  was  clearly  acting  not  for  the  benefit, 
is.,  for  or  on  behalf  of  the  company,  bnt  for  his 
own  interest,  and  in  such  case  the  company  is 
not,  in  an  action  for  deceit,  liable  for  the  fraud 
of  its  agent."  At  p.  117,  after  a  reference  to 
the  law  as  laid  down  in  British  Mutual  Banking 
Company  v.  Chamwood  Forest  Railway  Company, 
the  learned  author  says  that  the  decision  in  Shaw 
t.  Port  Phillip  and  Colonial  Oold  Mining  Com- 
pany cannot,  it  iB  conceived,  be  reconciled  with 
the  principle  as  stated  by  the  Court  of  Appeal 
in  the  former  case.  In  Mr.  Palmer's  work  on 
the  law  of  companies  the  case  is  frequently  cited, 
and  nowhere  with  disapproval,  or  with  any  inti- 
mation that  in  the  writer's  opinion  it  can  be 
treated  as  overruled.  Now,  although  I  myself 
might  not  have  so  decided,  I  should  not  be  jus- 
tied  as  a  judge  sitting  at  Nisi  Prius  in  not  con. 
forming  to  a  judgment  of  the  Divisional  Court 
which  has  not  been  expressly  overruled  or  jndi. 
cially  disapproved,  unless  it  was  absolutely 
and  unquestionably  clear  that  it  was  inconsistent 
and  could  not  be  reconciled  with  later  decisions 
of  higher  authority.  I  cannot  say  this  in  the 
present  case.  The  guarded  form  in  whioh  such 
eminent  authorities  as  Lord  Lindley  and  Buckley, 
J.  express  their  doubts  of  the  correctness,  in 
view  of  later  cases,  of  the  judgment  of  Mathew, 
L.J.  and  Stephen,  J.  in  Shaw  v.  Port  Phillip  and 
Colonial  Oold  Mining  Company  affords  in  itself 
strong  reason  for  my  conclusion  on  this  point. 
And,  further,  the  thought  whioh  I  have  given  to 
the  matter  since  the  trial  has  suggested  to  me  two 
considerations  which  it  might  be  argued  at  all 
events  should  beheld  to  enable  the  law  as  laid  down 
in  Shaw  v.  Port  Phillip  and  Colonial  Oold  Mining 
Company  to  be  upheld  without  encroachment  upon 
the  principle  of  law  enunciated  by  Willes,  J.  in 
Barvoiek  v.  English  Joint  Stock  Bank  and  enforced 
by  the  Court  of  Appeal  in  British  Mutual  Bank- 
ing  Company  v.  Chamwood  Forest  Railway 
Company.  The  first  of  these  considerations  is 
that  the  doctrine  as  enunciated  by  Willes,  J., 
and  as  approved  and  applied  in  the  last-named 
case,  is  expressly  in  reference  to  an  action  of 
deceit  The  right  claimed  by  the  plaintiffs  in  the 
case  before  Mathew,  L.J.  and  Stephen,  J.,  like  the 
right  claimed  by  the  plaintiffs  in  the  present  case, 
to  use  the  language  of  B  ram  well,  L.  J.  inStmtn 
v.  Anglo- American  Telegraph  Company  (42  L.  T. 
Rep.  377  ;  5  Q.  B.  Div.  188.  at  p.  202),  is  a  right  by 
estoppel.  The  nature  of  the  claims  in  such  an 
act  ion  and  in  an  action  of  deceit  are  not  identical, 
and  the  measure  of  the  damages  is  not,  I  think, 
necessarily  the  same,  though  it  may  be  so  in  some 
cases.  The  claim  in  Shaw  v.  Port  Phillip  and 
Colonial  Gold  Mining  Company  was  for  compen-  1 


Bation  limited  to  the  value  of  the  shares,  the 
plaintiffs  title  to  which  by  estoppel  the  court 
held  to  have  been  wrongly  denied  by  the  defen- 
dant company.  In  an  action  of  deceit  the 
defendant,  if  held  liable,  is  liable  to  a  judgment 
for  all  the  pecuniary  loss  of  the  plaintiff  which 
has  flowed  naturally  from  the  deceit.  The  second 
consideration  is  that  which  arises  from  the  fact 
that  in  Shaw  v.  Port  Phillip  and  Colonial  Gold 
Mining  Company,  as  in  the  present  case,  the  case 
depended  upon  the  liability  of  the  company  sued, 
not  in  respect  of  oral  representations  of  a  secre- 
tary as  in  British  Mutual  Banking  Company 
v.  Charnwood  Forest  Railway  Company,  nor  in> 
respect  of  a  fraudulent  "  certification,"  which 
formed  one  of  the  two  bases  of  claim  in  George 
Whitechureh  Limited  v.  Cavanagh,  bat  in  respect 
of  a  share  certificate  under  a  company's  seal, 
apparently  genuine,  created  in  the  company's 
office  by  the  company's  servant,  and  issued  to  the 
recipient  by  a  proper  officer  of  the  company ;  a 
document  of  a  class  to  which,  in  the  eye  of  the 
law  of  England,  solemnity  has  always  attached, 
and  to  which,  in  the  oase  of  trading  companies,, 
the  Legislature  intended,  and,  as  Lord  Cairns, 
Lord  Blackburn,  Lord  Esher,  and  Lord  Mac- 
naghten  have  from  time  to  time  emphatically 
pointed  out,  the  interests  of  mercantile  business 
require  that  a  large  extent  of  faith  should  be 
given.  After  giving,  however,  full  weight  to- 
these  considerations,  not  only  as  tending  to 
reconcile  Shaw  v.  Port  Phillip  and  Colonial  Gold 
Mining  Company  with  such  cases  as  British 
Mutual  Banking  Company  v.  Chamwood  Forest 
Railway  Company,  but  sIbo  to  support  the  plain- 
tiffs' contention  in  the  present  case;  after  giving 
also,  I  hope,  full  weight  to  the  arguments  so  ably 
put  before  me  by  the  plaintiffs'  counsel,  I  Btill 
feel  myself  bound  to  say  that  I  decide  this  case, 
as  I  do,  in  the  plaintiffs'  favour  simply  because  I 
cannot  on  the  facts  distinguish  this  case  from 
Shaw  v.  Port  Phillip  and  Colonial  Gold  Mining- 
Company,  and  by  that  case  I  feel  myself  bound. 
If  I  bad  not  felt  myself  so  bound — I  say  it,  of 
course,  with  profound  respect  for  the  learned 
judges  who  decided  it — I  snould  have  preferred 
the  view  that  a  company  is  not  in  such  a  case  as 
the  present  legally  liable  to  make  good  the  loss 
to  a  third  party  whioh  has  been  caused  by  the 
fraud  and  forgery  of  its  servant  wholly  without 
authority,  and  not  for  the  company's  purposes  or 
benefit,  bat  solely  for  his  own  private  purposes 
and  ends.    Of  course,  in  a  case  of  so  much- 


gravity,  and  in  which  so  larj 


sum  of  money 


depends  upon  the  issue,  the  litigation  will  not 
stop  here,  and  I  have  felt  it  my  duty  to  deal  at  a 
length  which  I  should  otherwise  have  wished  to 
avoid  with  the  facts  and  the  arguments  and 
considerations  relevant  to  those  facts  in  order  to 
give  all  the  help  I  may  to  the  parties  concerned 
and  to  those  who  may  hereafter  have  to  con- 
aider  this  important  case. 

Judgment  for  the  plaintiffs. 

Solicitors:  Gilbert  Samuel  and  Co.;  Ashurttf 
Morris,  Crisp,  and  Co. 
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In  the  Goods  of  William  Smith. 


PROBATE,  DIVORCE.  AND  ADMIRALTY 
DIVISION. 

PROBATE  BUSINESS. 

Thursday,  Dec.  3,  1903. 

(Before  Btjcknill,  J.) 

In  the  Goods  of  William  Smith,  (a) 

Probate — Colonial  grant— Limited  grant — Reteal- 
ing— Colonial  Probate  Act,  1892  (55  £  56  Vict, 
c.  6). 

If  th,  proper  conditions  prescribed  by  the  Colonial 
Probate  Act  1892  have  been  complied  with,  a 
limited  colonial  grant  may  be  resealed  in  the 
United  Kingdom. 

Application. 

William  Smith,  a  person  domiciled  and 
resident  in  the  island  of  St.  Vincent,  West 
Indies,  died  on  the  1st  April  1900.  At  that  time 
the  said  William  Smith  was  the  administrator  of 
the  estate  of  one  George  Smith,  who  bad  died  in 
181*4.  George  Smith  was  also  domiciled  and 
resident  in  St.  Vincent  at  the  time  of  his  death. 
Part  of  the  estate  of  George  Smith  consisted  of 
certain  deposit  receipts  and  other  documents  con- 
tained in  a  box,  and  this  box  was  in  the 
possession  of  the  Colonial  Bank  at  Kingston,  St 
Vincent,  when  William  Smith  died  in  1900.  The 
deposit  receipts  and  the  documents  stood  in  the 
name  of  William  Smith.  After  the  death  of 
William  Smith  the  Supreme  Court  of  Judicature 
of  St.  Vincent  granted  letters  of  administration 
de  bonis  non  in  respect  of  the  estate  of  George 
Smith  to  Elapet  Smith,  his  widow.  On  the  28th 
June  lyol  the  widow  applied  for  and  obtained  from 
the  Supreme  Court  letters  of  administration  to  the 
estate  of  William  Smith,  but  limited  to  "all  the 
moneys  and  interests  standing  in  the  Colonial 
Bank  in  St.  Vincent  on  deposit  or  otherwise  in 
the  name  and  to  the  credit  of  the  said  William 
Smith,  and  also  so  far  only  as  concerns  all  the 
moneys  in  a  box  in  the  said  bank  left  there  for 
Bafe  custody  by  Alexander  Smith,  William  Alex- 
ander George  Nanton,  and  Conrad  Johnson 
Simmons,  and  the  following  securities,  namely, 
(1)  the  Colonial  Bank  of  New  Zealand  deposit 
receipt  for  the  sum  of  50/.,  dated  the  20th  Dec 
1884,  and  numbered  181,194,  and  the  moneys 
thereby  secured ;  (2)  the  Colonial  Bank  of  New 
Zealand  deposit  receipt  for  the  sum  of  100/., 
dated  tho  1st  July  1890,  and  numbered  8453,  and 
the  moneys  thereby  secured ;  (3)  the  East  London 
Savings  Bank  book,  showing  a  deposit  of  10/.  in 
favour  of  the  said  William  Smith,  and  the  moneys 
thereby  Becared,"  being  the  property  of  George 
Smith  in  the  hands  of  William  Smith.  All  the 
nest  of  kin  of  William  Smith  had  consented  to 
the  application  of  the  widow,  Elspet  Smith,  for 
the  limited  grant  in  the  colonial  court,  and  had 
made  affidavits  in  favour  of  the  application.  It 
wua  now  sought  to  have  the  letters  of  administra- 
tion resealed  in  accordance  with  ths  provisions  of 
the  Colonial  Probate  Act  1892  (55  &  56  Vict.  c.  6). 
Before  making  formal  application  for  the  reseat- 
ing of  the  limited  grant  the  solicitors  for  the 
applicant  wrote  the  following  letter  to  one  of  the 
principal  registrars  of  the  Probate  Division,  dated 
the  24th  Oct.  1903 : 

On  tfas  28th  June  1901,  letters  of  administration  of 
the  effect*  (limited  as  after  mentioned)  of  William  Smith, 

(e)  Beported  by  J.  A  Slates,  Esq.,  Barriater-at-Law ~~ 


[PBOB. 


the  younger,  who  died  on  the  1st  April  1900  at  St 
Vincent,  where  he  was  domiciled,  were  granted  by  the 
Superior  Court  of  Judicature  in  St.  Vinoent  to  Elipet 
Smith,  widow  of  George  Smith,  of  whose  estate  hie 
brother,  William  Smith,  was  administrator.  William 
Smith  received  various  sums  of  money  belonging  to  the 
estate  of  George  Smith,  which,  according  to  the  custom 
of  St.  Vinoent,  were  deposited  in  his  own  name,  and  not 
as  administrator,  and  included  a  deposit  of  501.  at  the 
Colonial  Bank  of  New  Zealand,  another  for  1001.  at  the 
same  bank,  and  101.  in  the  East  London  Savings  Back. 
The  letters  of  administration  grantod  in  1901  as  above 
were  limited  to  some  money  in  St.  Vinoent  and  to  the 
funds  above  specified,  and  they  were  granted  upon  the 
rennnoiation  and  with  the  consent  of  Alexander  Smith, 
Isabella  Nanton,  Margery  Smith,  and  Bosalie  Mitchell, 
the  sole  next  of  kin  of  the  deceased.  The  letters  of 
administration  and  offioe  copies  of  the  several  renuncia- 
tions are  here,  and  Elspet  Smith  desires  to  have  them 
repealed  with  the  seal  of  the  English  Court  to  enable  her 
to  obtain  payment  of  tho  sums  in  this  country,  amounting 
to  about  1601.  On  the  19th  Sept.  1903, letters  of  admini- 
stration to  the  effects  of  the  said  William  Smith,  the 
younger  (exoept  those  included  in  the  grant  of  1901, 
which  is  therein  mentioned),  were  granted  by  tho  court 
in  St  Vinoent  to  Alexander  Smith,  one  of  the  next  of 
kin.  The  next  of  kin  of  William  Smith,  the  younger, 
considered  the  said  Elspet  Smith,  under  the  circum- 
stances above  stated,  to  be  a  creditor  of  the  intestate  as 
regarded  the  securities  specified  in  the  grant  to  her,  and 
therefore  renounced  and  consented  to  it.  The  above 
facta  can,  if  necessary,  be  verified  by  the  affidavit  of 
Elspet  Smith,  and  no  doubt  by  an  independent  party. 
We  shall  be  glad  to  know  whether,  under  thsse  ciroum- 
stances,  the  letters  of  administration  of  the  8th  June 
1901  will  be  resealed  on  presentation,  as  in  tho  case  of  a 
Scotch  or  Irish  grant,  or  what  further  evidence  will  be 
required.  It  will  be  observed  that  the  assets  are  very 
small,  and  it  is  therefore  desirable  to  savs  expense  as 
much  as  possible. 

The  registrar  of  the  Probate  Registry  refused 
to  deal  with  the  question  by  correspondence,  but 
suggested  an  interview,  whioh  was  accordingly 
arranged.  At  the  interview  the  registrar  saw  all 
the  documents  referred  to,  and  expressed  an 
opinion  that  the  letters  of  administration  could  be 
resealed.  The  notice  required  by  the  rules  was 
thereupon  advertised  in  the  Timet,  and  the  ordi- 
nary steps  taken  for  obtaining  the  repealing. 
When  application  was  made,  however,  for  the 
letters  of  administration  to  be  handed  out,  the 
solicitors  for  the  applicant  were  informed  that  the 
registrars  had  found  that  there  was  no  precedent 
in  the  matter  and  declined  to  make  one,  as  the 
Colonial  Probate  Act  only  said  that  letters  of 
administration  "  may  "  be  resealed,  and  not  that 
they  "  must "  be. 

In  order  that  there  should  be  no  mistake  as  to 
facts  if  the  case  bad  eventually  to  be  brought 
into  court,  another  letter  was  addressed  to  the 
registrars  on  the  28th  Nov.  1903,  in  the  following 
terms : 

The  facts  of  this  case  are  fully  stated  in  our  letter  of 
the  24th  Oct  1903.  In  oonsequenoe  of  your  reply 
objecting  to  entering  into  the  question  in  writing,  we 
attended  on  the  27th  Oct.,  and  tho  registrar  in  attend- 
ance at  onoe  said  that  the  letters  of  administration 
granted  by  the  court  in  St.  Vincent  could  be  resealed 
here  as  desired.  We  accordingly  gave  notice  by  ad- 
vertisements, as  required  by  your  orders,  of  the 
intended  application,  and  obtained  and  lodged  the 
necessary  affidavits  and  bond  ;  hut,  to  our  surprise,  on 
applying  for  the  letters  resealed,  we  were  informed  that 
as  this  was  the  first  application  of  the  kind,  and  as  the 
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Wednesday,  Jan.  27. 
(Before  Sir  F.  Jbcne,  President.) 
In  the  Goods  of  Mart  Goodbich  ;  Payne  v. 
Bennett,  (a) 

Certificate  of  Birth — Date  of  birth — Births  and 
Death*  Registration  Act  1833  (6  £  7  Witt.  4, 
c.  86)— Evidence. 

When  an  entry  of  a  birth  it  made  in  the  register 
ordered  to  be  kept  by  the  Births  and  Deaths 
R^jistration  Act  183b*  (6  &  7  Will.  4,  c.  86),  the 
certified  copy  of  such  entry  it  evidence  not  only 
of  the  fact  of  the  birth,  but  also  of  the  actual 
date  on  which  the  birth  took  place. 

Re  Wintle  (21  L.  T.  Rep.  781 ;  L.  Rep.  9  Eq. 
373)  not  followed. 

Action. 

Suit  for  the  revocation  of  a  grant  of  letters  of 
administration,  bat  there  was  a  farther  question 
raised  as  to  the  legitimacy  of  the  defendant. 

The  plaintiff  was  Abraham  Payne,  and  he 
claimed,  as  the  lawful  nephew  and  one  of  the 
nest  of  kin  of  Mary  Goodrich,  late  of  Shetland, 
Suffolk,  who  died  a  widow,  intestate,  and  without 
child  or  parent,  on  the  6tb  March  1902,  that  the 

f rant  of  letters  of  administration  made  on  the 
6th  May  1902  to  the  defendant,  Ellen  Bennett, 
should  be  revoked.  The  ground  for  seeking 
revocation  was  that  the  said  Ellen  Bennett  was 
not  the  natural  and  lawful  daughter  of  the 
deceased  intestate.  There  was  a  further  claim 
by  the  plaintiff  that  letters  of  administration 
should  be  granted  to  him.  The  defendant  denied 
these  allegations,  and  declared  that  she  was 
entitled  to  the  grant. 

The  plaintiff,  Abraham  Payne,  was  the  son  of 
James  Payne,  the  brother  of  the  deceased  intes- 
tate, Mary  Goodrich.  The  defendant,  Ellen 
Bennett,  was  the  daughter  of  the  deceased 
intestate  ;  but  there  was  a  question  as  to  whether 
she  was  or  was  not  born  in  wedlock.  Mrs.  Good- 
rich was  married  on  the  IHh  April  1844,  but  it 
was  alleged  that  Ellen  Bennett  was  born  on  the 
20th  Feb.  of  the  same  year,  and  was  there- 
fore illegitimate,  and  not  entitled,  therefore,  to  a 
grant  of  letters  of  administration. 

Priestley,  K.C.  and  Sherrington  for  the 
plaintiff. — They  put  in  a  birth  certificate,  dated 
the  1st  May  1844,  recording  the  fact  of  the  birth 
of  one  Ellen  Goodrich  on  the  20th  Feb.  1844,  the 
daughter  of  George  Goodrich  and  Mary  Good- 
rich, formerly  Payne.  The  evidence  of  Thomas 
Pearson  Johnson,  taken  on  commission,  was  also 
nut  in.  The  witness  deposed  to  the  fact  that  he 
had  been  taken  by  his  grandfather  to  the  wedding 
of  George  Goodrich  and  Mary  Payne  when  he 
was  seven  years  of  age;  tbat  the  defendant, 
Ellen,  was  their  daughter ;  and  that  Mrs.  Goodrich 
had  told  him  that  Ellen  was  her  illegitimate  child. 
As  to  the  admissibility  of  this  evidence  they 
referred  to 

Goodright  v.  Most,  2  Cowp.  591 ; 
Wnitrioeke  v.  Baker,  13  Ves.  51 1. 

May  for  the  defendant. — The  document  as  to 
the  birth  was  not  admissible.  There  was  no  com- 
pulsion under  the  Act  of  William  IV.  on  any  person 
to  give  information  as  to  the  birth  of  a  child. 
Registration  had  to  be  paid  for.  It  was  a  well- 
known  fact  that  immense  numbers  of  birthB  were 
never    registered.     The   document  was  only 


Aot  of  Parliament  used  the  word  "  may "  and  not 
41  most,"  the  registrars  refused  to  allow  ths  letters  of 
adminiatration  to  be  mulled.  This  statement  seems  so 
utterly  incredible  that  we  considered  it  would  be  an 
injustice  to  yon  to  take  further  aotion  and  publish  snob 
a  statement  without  giving  you  an  opportunity  of 
correcting  it,  if  not  correct  Moreover,  it  is  very 
desirable  that,  in  any  future  development  of  this  case, 
there  should  be  no  dispute  as  to  facts,  as  many  people 
would  be  Inolinod  to  doubt  that  suoh  an  objection  could 
have  been  raited.  There  always  must  be  a  first  cane, 
and  therefore  if  this  Is  one,  that  can  bo  no  objection ; 
and  if  the  point  rai*ad  as  to  the  words  "may"  and 
"  must "  had  any  weight,  it  would  simply  enable  an 
application  to  be  capriciously  refused.  Our  client  is 
much  inconvenienced  by  tho  delay,  and  has  already 
been  pot  to  aome  expense,  so  we  should  not  feel  justified 
in  letting  the  matter  drop.  As  there  can  be  no  mistake 
about  a  written  statement,  though  there  may  bo  about 
a  verbal  one,  we  think  it  better,  notwithstanding  your 
previous  letter,  to  write  to  you ;  and,  unless  we  receive 
a  reply  within  a  week  stating  in  what  respects  (if  any) 
the  above  statement  is  inaccurate,  or  on  what  ground* 

accurate,  and  that  there  is  no  other  jrronnd  than  that 
above  stated  for  refusing  the  application  to  reaeal. 

The  registrars  again  refused  to  commit  them- 
selves by  a  written  reply,  but  at  an  interview  the 
solicitors  were  informed  that  the  refusal  to  reseal 
was  not  grounded  upon  the  word  in  the  Act  of 
Parliament  being  "  may "  and  not  "  must,"  but 
because  they  had  a  discretion  under  the  Act,  and 
they  refused  to  make  a  preeodont.  It  was  further 
suggested  that  the  grant  made  by  the  Court  of 
St.  Vincent  was  irregular. 

In  consequence  of  the  refusal  and  the  objec- 
tions of  the  registrars,  an  application  was  made 
to  the  court,  on  motion,  for  the  resealing  of  the 
limited  oolonial  grant. 

Barnard  for  the  applicant. — The  Bank  of  New 
Zealand,  having  their  principal  office  in  London, 
had  refused  to  part  with  the  securities  until  the 
limited  grant  of  the  letters  of  administration  had 
been  resealed  in  England.  There  was  no  limita- 
tion contained  in  the  Colonial  Probate  Act,  1892, 
as  to  the  kind  of  grant  which  might  be  resealed. 
It  was  necessary  to  get  the  authority  of  the 
Colonial  Bank  of  New  Zealand  in  England  to 
draw  out  the  money  on  deposit.  The  registrars 
had  raised  the  point  as  to  the  grant  being  ultra 
vires,  bat  they  had  no  power  to  consider  that 

Buck  mill,  J.— There  is  no  necessity  to  con- 
eider  the  last  point.  The  difficulty  seems  to  me 
to  be  as  to  what  ought  to  be  done  in  this  country, 
and  why  it  could  not  be  done  in  St.  Vincent 
However,  I  am  of  opinion  that  if  the  facts  set 
oat  in  the  letters  to  the  registrars  are  verified  by 
affidavit,  the  court  has  power,  under  the  Colonial 
Probate  Act,  to  order  that  the  limited  grant 
made  in  the  colonial  court  be  resealed  here.  I 
shall  therefore  order  that  the  grant  be  resealed. 

Solicitors :  Pickering  and  Neilson. 
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>  of  the  fact  of  birth,  and  that  the  birth 
took  place  before  the  date  of  the  registration : 
Rs  Wintle,  21  L.  T.  Sep.  781 ;  L.  Eep.  9  En,.  373. 

[The  President.—  I  cannot  really  follow  the 
reasoning  of  Lord  Romilly  in  that  case.  Sect.  38 
of  the  Act  of  1836  says  that  a  certified  copy  is  to 
be  received  as  evidence  "  of  the  birth,"  whereas 
Lord  Bona  illy  says  "of  the  fact  of  birth,  and 
nothing  more."]  In  Wihen  v.  Law  (3  Stark.  63) 
Bayley,  J.  held  that  a  certificate  of  baptism  was 
not  evidence  as  to  the  date  of  birth  so  as  to  prove 
the  age  of  the  party.   He  also  cited 

Doe  d.  Wollatton  v.  Barns;  1  Moo.  A  Bob.  380  ; 
Huntley  v.  Donovan,  15  Q.  B.  96  ; 
Ryan  v.  Ring,  25  L.  Rap.  (Ir.)  184. 

Priestley  in  reply. — The  point  now  raised  had 
l  een  decided  in  Reg.  v.  Weaver  (29  L.  T.  Rep.  544 ; 
L.  Eep.  2  C.  C.  R.  85).  There,  upon  an  indictment 
for  carnally  knowing  a  girl,  being  above  the  age 
of  ten  years  and  nnder  the  age  of  twelve  years, 
a  certified  copy  of  an  entry  similar  to  the 
present,  showing  that  the  child  was  of  the  age  of 
eleven  years  and  eight  months,  was  held  sufficient 
proof  of  the  age,  there  being  independent  evidence 
of  the  identity  of  the  girl  with  the  child  whose 
name  was  entered  in  the  book.  The  decision  in 
Re  Wintle  {ubi  sup.)  had  been  adversely  criticised 
by  the  editor  in  Taylor  on  Evidence. 

The  President. — I  am  of  opinion  that  this 
certificate  which  has  been  produced  is  evidence 
not  only  of  the  fact  of  the  birth  of  the  defendant, 
but  also  of  the  date  of  the  birth.   It  seems  to  me 
that  a  mnch  too  limited  force  has  been  placed 
upon  the  word  "  required  "  used  in  sect.  38  of  the 
Births  and  Deaths  Registration  Act  1871  (37  &  38 
Vict.  c.  88),  and  I  see  no  reason  why  the  Act  of 
Parliament  should  have  limited  it.   There  is  not, 
to  my  mind,  any  ground  for  suggesting  that  infor- 
mation given  under  compulsion  is  more  likely  to 
be  true  than  information  which  is  given  volun- 
tarily. I  do  not  feel  any  difficulty  at  all  in  holding 
that  the  certificate  is  evidence,  and  evidence  of  the 
contents  of  the  document.   It  is  true  that  there  is 
the  decision  of  Lord  Romilly  in  the  case  of  Re 
Wintle  (ubi  tup.),  which  is  opposed  to  my  own 
view  of  the  matter,  for  it  is  clear  that  Lord 
Romilly  did  draw  a  distinction  between  the 
evidence  of  the  fact  of  the  birth  of  a  child  and 
the  evidence  of  the  actual  date  of  birth.   But  it 
seems  that  that  case  has  never  been  followed,  and 
the  opinion  of  one  eminent  authority  has  been 
quoted  against  it.    Again,  the  case  of  Beg.  v. 
Weaver  {ubi  tup.)  has  been  referred  to,  and  that 
seems  to  me  to  be  conclusive,  for,  being  a  criminal 
case,  it  is  certain  that  a  conviction  would  not  have 
been  upheld  if  there  had  been  any  doubt  as  to  the 
law  upon  the  subject  and  the  admissibility  of  the 
evidence.   Personally  I  had  always  thought  that 
the  production  of  a  certificate  of  this  kind  was  the 
ordinary  method  of  proving  the  date  of  birth  of  a 
person,  and  that  every  court  of  justice  held  the 
same  view.   I  have  no  hesitation  and  no  doubt  in 
the  matter. 

[The  court  eventually  found  for  the  plaintiff, 
and  revoked  the  letters  of  administration  granted 
to  the  defendant.] 

Solicitors  for  the  plaintiff,  Aldridge,  Thorn, 
and  Sherrington,  for  Oudgeont,  Peecock,  and 
Prentice,  Stow  market. 

Solicitor  for  the  defendant,  T.  E.  Crocker. 


Friday,  Jan.  29. 
(Before  Sir  F.  Jkune,  President) 
Tomalin  v.  Smart,  (a) 
Probate — Action  for  revocation — Counter-claim 
propounding  will — Notice  by  plaintiff  to  cross- 
examine — Order  XXL,  r.  18— Cottt — Practice. 

The  plaintiff  brought  an  action  for  revocation  of 
probate  which  had  been  granted  in  common  form, 
and  the  defendant,  by  way  of  counter-claim, 
propounded  the  wiU.  In  hit  reply  and  defence  to 
the  counter-claim  the  plaintiff  gave  notice,  under 
Order  XXI.,  r.  18,  of  the  RuUs  of  the  Supreme 
Court,  that  he  merely  intitted  on  the  will  being 
proved  in  toUmnform,  and  that  it  wat  simply 
hit  intention  to  cross-examine  the  witnesses. 

Held,  that  in  the  construction  of  this  rule  the 
principle  which  guided  the  Ecclesiastical  Courts 
and  the  Probate  Courtt  ought  to  be  considered ; 
that  there  wat  a  distinction  between  a  party 
who  taught  a  revocation  of  probate  and  one  who 
entered  a  caveat  and  took  the  ordinary  steps  to 
oppose  a  will  being  admitted  to  proof;  and  that 
the  present  plaintiff  could  not  secure  the  benefit 
of  the  rule  at  to  costs,  since  the  notice  given  by 
him  wat  bad. 
Action. 

Action  for  revocation  of  probate,  in  which  the 
question  of  the  right  of  a  plaint  i  it  to  give  a  notice 
under  Order  XXL,  r.  18,  together  with  his  defence 
and  counter-claim,  arose. 

The  plaintiff  was  George  Reynolds  Tomalin. 
and  he  sought  to  obtain  revocation  of  the  probate 
of  the  will  of  his  wife,  Alice  Tomalin,  who  died  in 
Guy's  Hospital  on  the  11th  Feb.  1903.  The  will 
was  executed  on  the  28th  Jan.  1903,  and  probate 
was  granted  in  common  form  on  the  22nd  Feb. 
1903.  In  bis  statement  of  claim  the  plaintiff 
alleged  that 

The  pretended  last  will  waa  not  aignod  or  executed  by 
Alice  Tomalin  in  the  presence  of  R.  W.  Henstioe,  one  of 
the  alleged  attesting  witnesses;  that  the  said  Alios 
Tomalin  did  not  request  the  eaid  E.  YV.  Henstioe  to  sign 
or  subscribe  his  name  to  the  said  pretended  will  as  an 
attesting  witness  ;  and  that  the  alleged  attesting  witness, 
John  Groves,  did  not  subscribe  his  name  to  the  said 
protended  will  in  the  presence  of  the  said  E.  W. 
Henstioe.  The  above  are  the  only  reasons  why  the 
plaintiff  alleges  ...  that  the  said  pretended  will 
is  not  the  will  of  the  said  Alios  Tomalin. 

He  also  claimed  a  grant  of  letters  of  administra- 
tion to  himself. 

The  defendant,  George  Smart,  was  one  of  the 
executors  named  in  the  will.  In  his  defence  he 
denied  the  allegations  set  up  in  the  statement  of 
claim  as  to  undue  execution,  and  propounded  the 
will  by  way  of  counter-claim.  With  his  reply  and 
defence  to  the  counter-claim  the  plaintiff  tiled  the 
following  notice : 

Take  notioe  that  the  plaintiff  merely  insists  upon  the 
pretended  will,  dated  the  23th  day  of  January  1903,  of 
Alios  Tomalin  being  proved  in  solemn  form  of  law,  and 
only  intends  to  oroes-examine  the  witnessss  produced  in 
support  of  the  said  will  propounded  in  the  counter, 
claim,  and  gives  this  notioe  pursuant  to  Order  XXI., 
r.  18,  of  the  Eules  of  the  Sapreme  Court. 

Order  XXL,  r.  18,  is  as  follows  : 

In  probate  actions  ths  party  opposing  a  will  may, 
with  his  defenoe,  give  notioe  to  the  party  setting  up 
the  will  that  he  merely  insists  upon  ths  will  being 
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because,  although  there  has  been  a  modification 
in  the  former  rule  of  practice  bo  as  to  give  the 
court  a  discretion  as  to  costs,  this  modification 
does  not  affect  the  point  that  the  safety  from 
being  condemned  in  costs  is  afforded  to  the  party 
opposing  the  will.  It  does  not  say  that  the  same 
protection  will  be  afforded  to  a  person  who 
opposes  the  probate  of  a  will — that  is,  a  person 
seeking  to  recall  a  probate  already  granted,  as 
here.  It  is  certainly  true  that  a  counter-claim  is, 
under  the  rules  of  the  Supreme  Court,  to  be  treated 
as  a  statement  of  claim  ;  but  when  I  am  called 
upon  to  construe  a  rule  which  is  admitted  to  be  a 
modification  of  a  previous  rule,  I  think  that  it  is 
only  fair  and  proper  to  inquire  into  the  principles 
which  were  applied  under  the  earlier  rule,  and 
to  hold  that  the  same  principles  ought  to  be 
applied  under  the  .new  rule.  If  my  view  is  the 
correct  one.  Order  XXI.,  r.  18,  does  not  apply  to 
the  case  of  a  party  who  is  seeking  the  revocation 
of  a  probate  ;  J  ready  granted.  Its  operation  is 
confined  to  the  case  of  a  party  who  opposes  a  will 
which  another  party  is  seeking  to  prove  in  solemn 
form.  There  is,  however,  a  discretion  conferred 
on  the  oonrt  as  to  dealing  with  the  costs,  and  I 
shall  deal  with  them  after  the  case  has  been  heard. 

[Eventually  the  court  found  that  the  will  had 
been  duly  executed,  and  ordered  probate  to  be 
delivered  out  to  the  defendant.  The  plaintiff 
wis  ordered  to  pay  the  coste.] 

Solicitor  for  the  plaintiff,  H.  Cttbitt  Ireland. 

Solicitors  for  the  defendant,  G.  and  W.  Webb. 


Pbob.J 


proved  in  solemn  form  of  law,  and  only  intends  to 
ort*8 -examine  the  witnesses  produced  in  support  of  (the 
will,  and  he  shall  thereupon  be  at  liberty  to  do  so,  and 
shall  not,  in  any  event,  be  liable  to  pay  the  oosts  of 
the  other  side,  on  less  the  judge  shall  be  of  opinion  that 
there  was  no  reasonable  ground  for  opposing  the  will. 

The  notice  was  returned  by  the  defendant's 
solicitors,  who  asserted  that  the  rule  did  not 
apply,  and  gave  notice  that  the  defendant  would 
take  objection  to  it  if  the  plaintiff  attempted  to 
make  use  of  it.  At  the  hearing  of  the  case 
objection  was  taken  to  the  notice  on  the  ground 
that  it  was  the  rule  in  probate  actions  that  the 
party  opposing  the  will  might  give  notice  of  his 
intention  to  cross-examine  along  with  bis  defence, 
but  that  the  plaintiff  was  not  such  a  party,  since 
he  was  seeking  a  revocation  of  probate. 

W.  L.  Richards,  for  the  plaintiff,  submitted 
that  the  notice  was  good.  It  was  delivered  along 
with  the  defence  to  the  counter-claim.  The 
defendant  was  seeking  to  establish  the  will,  and 
hiB  counter-claim  was  the  same  thing  as  an 
original  action.  The  words  of  the  rule  refer  to 
a  "  party "  who  gives  the  notice,  and  certainly 
the  plaintiff  was  a  party. 

Priichard  for  the  defendant. — The  plaintiff  was 
not  in  the  position  of  a  defendant  who  opposed 
probate.  He  had  brought  hie  own  action  to 
revoke  a  probate  already  granted,  and  that  made 
all  the  difference.   He  cited 

Dealt  v.   Beale,  30  L.  T.  Rep.  770 ;  L.  Rep.  3 
P.  &  D.  179. 

Plaintiff  might  have  entered  a  caveat,  and  could 
then  have  taken  advantage  of  the  rule.  Instead 
of  doing  so,  he  had  rushed  into  litigation  on  his 
own  account. 

Richards  in  reply. — The  case  of  Beale  v. 
Beale  (ubi  tup.)  was  distinguished  in  Leigh  v. 
Green  (1892)  P.  17).  The  former  case  was 
decided  before  the  present  rules  came  into 
existence.  Now,  under  the  rules  of  the  Supreme 
Court  of  1883,  a  statement  of  claim  included  a 
counter-claim,  and  a  defence  to  a  counter-claim 
was  the  same  thing  as  a  defence  to  a  statement 
of  claim.  There  was  no  difference  as  to  this 
between  the  Probate  and  other  divisions  of  tbe 
High  Court.  It  would  be  a  great  hardship  if  it 
was  held  that  there  was  any  difference.  In  the 
present  case  the  probate  was  obtained  very  few 
days  after  the  death  of  the  testatrix,  and  the 
plaintiff  was  practically  precluded  from  being 
placed  in  the  position  of  a  defendant  by  the 
action  of  the  executor.   He  also  cited 

8picer  v.  Spietr,  79  L.  T.  Rep.  707  ;  (1899)  P.  38. 

The  President. — I  am  very  much  impressed 
with  the  practice  in  tbe  Prerogative  Court,  where 
it  was  clear  that  a  distinction  was  drawn  between 
a  person  who  opposed  a  will  in  the  first  instance 
and  one  who  attacked  a  will  after  probate  had 
l>een  granted.  And  now,  after  the  arguments  that 
bare  been  addressed  to  me,  I  realise  the  effect  of 
the  decision  in  Beale  v.  Beale  (ubi  tup.),  which 
illustrates  the  distinction.  I  think  the  sense  of 
the  distinction  hies  in  the  fact  that  a  person  who 
wishes  to  oppose  the  probate  of  a  will  ought  to 
announce  his  intention  by  entering  a  caveat  as 
soon  as  possible,  and  taking  the  subsequent  steps 
in  the  usual  way.  In  such  circumstances  he  is 
able  to  put  the  party  who  is  setting  up  the  will 
to  proof  in  solemn  form  without  much  fear  of 
having  to  pay  the  costs  of  the  proceedings, 


DIVORCE  BUSINESS. 
Dee.  11,  1903,  and  Jan.  28,  1904. 
(Before  Bucknill,  J.) 
Wtke  v.  Wykb  (The  King's  Proctor  showing 

cause),  (a) 

Divorce— Wife' t  petition — Decree  nisi — Adultery 
of  petitioner — Discretion  of  court — Matrimonial 
Causet  Act  1857  (20  <£  21  Vict.  c.  85),  ».  31. 

The  court  hat  full  discretion  at  to  granting  a 
decree  nisi  in  favour  of  a  petitioner,  who  hat 
been  found  guilty  of  adultery,  under  tect.  31  of 
the  Matrimonial  Causes  Act  1857  (20  &  21  Vict, 
c.  85),  where  the  misconduct  of  the  petitioner  it 
more  or  less  pardonable  or  can  be  excused,  but 
in  order  that  it  may  exercise  this  discretion  the 
misconduct  of  the  petitioner  must  have  been 
caused  by  the  misconduct  or  the  offences  of  the 
respondent. 

Constantinidi  v.  Constantinidi  and  Lance  (89  L.  T. 
Rep.  340 ;  (1903)  P.  246)  distinguished. 

Motion  on  behalf  of  the  King's  Proctor  for  a 
rescission  of  the  decree  nisi  pronounced  on  the 
21st  April  1903,  and  for  the  dismissal  of  the 
petition. 

Victor  Russell  for  the  King's  Proctor. 
Le  Mesurier,  for  the  petitioner,  called  the  peti- 
tioner and  cited  tbe  following  cases : 

Symon*  v.  Symons,  77  L.  T.  Kep.  142 ;  (1897)  P. 
167 ; 

Burdon  v.  Burdon,  (1901)  P.  52  ; 

Constantinidi  v.  Constantinidi  and  lance,  89  L.  T. 

Kep.  340;  (1903)  P.  246: 
Coomb*  v.  Coombi,  89  L.  T.  R*p.  343. 

W  Bcported  by  J.  A.  slat«u,  Esq.,  Barrliter-et-Law. 
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The  facts  of  the  case  are  fully  set  out  in  the 
judgment.  Cur  adv  vuU 

Jan.  28. — Bucknill,  J. — In  this  case  the  wife 
is  the  petitioner,  and  she  seeks  to  be  divorced 
from  her  husband  on  the  ground  of  his  adultery 
and  cruelty.  The  parties  were  married  on  the 
28th  Oct.  1891.  There  were  three  children  born 
of  the  merriage:  Lilian,  born  in  March  1893; 
Harold,  born  in  1895 ;  and  Ada  Ethel,  born  in 
Sept.  1897.  The  petitioner,  in  her  petition,  which 
was  filed  in  Nov.  1902,  alleged  frequent  acts  of 
cruelty  by  the  respondent  in  1893  down  to  1899; 
also,  that  he  committed  incestuous  adultery  in 
Jan.  1899,  up  to  October  in  that  year ;  and  that, 
so  soon  as  the  petitioner  became  aware  of  it,  in 
Sept.  1899,  she  left  him,  and  had  not  since 
returned  to  cohabitation  with  him.  The  petition 
came  on  for  hearing  before  the  President  on  the 
21st  April  1903,  when  a  decree  nisi  was  pronounced. 
On  the  14th  Oct.  1903  the  King's  Proctor  inter- 
vened, and,  by  his  plea,  alleged  that  the  petitioner 
had  often  committed  adultery  with  one  William 
Earle,  and  bad,  on  the  28th  July  1903,  borne  a 
child  to  him,  and  had,  since  the  4th  May  1903, 
been  living  with  him  as  his  wife.  To  this  plea 
there  was  no  answer,  and  on  the  11th  Dec.  1903 
the  matter  came  before  me  on  motion,  whentbe 
petitioner  gave  evidence.  Her  story  was  that 
when  she  left  ber  husband  in  Sept.  1899,  she 
obtained  a  situation  as  a  barmaid,  and  managed 
to  save  enough  money  to  institute  these  divorce 
proceedings  ;  that  Bhe  afterwards  fell  ill,  and 
was  in  hospital  for  a  long  time,  leaving  it  shortly 
before  her  petition  came  on  for  hearing,  and 
could  not  afterwards  get  another  situation,  and 
was  unable  to  do  any  hard  work  in  consequence 
of  a  bodily  ailment,  which  incapacitated  her. 
"  Then  "  (to  use  her  own  words)  "  when  this  young 
gentleman  asked  me  to  go  and  live  with  him,  it 
was  the  only  thing  left  for  me  to  do,  as  I  had 
expended  all  my  earnings,  which  I  had  saved  up. 
on  the  decree,  to  get  what  I  wanted,  so  that  I 
could  marry  again."  She  also  stated  that  this 
same  man  was  the  father  of  her  child,  which  was 
born  in  July  1903.  Therefore,  although  she  says 
she  only  went  to  live  with  him  after  the  decree 
ttiii,  she  committed  adultery  with  him  when  she 
was  earning  her  living  as  a  barmaid,  and  whilst 
she  says  she  was  preparing  her  case  for  the  divorce 
proceedings.  On  these  facte  can  I  exercise  the 
discretion  given  to  me  by  the  31st  section  of  the 
Matrimonial  Causes  Act  1857,  and  pronounce  a 
decree  absolute,  dissolving  the  marriage  notwith- 
standing the  adultery  of  the  petitioner?  In 
MeCord  r.  MeCord,  Ogle,  and  Coxon  (33  L.  T. 
Rep.  264;  L.  Rep.  3  P.  &  D.  237)  Sir  James 
TIannen  thus  stated  the  position :  "  The  instances 
m  which  the  court  has  pronounced  a  decree  for 
dissolution  of  marriage,  notwithstanding  the 
adultery  of  the  petitioner,  are  very  rare.  I  am 
■inly  aware  of  two  cases,  that  of  Joseph  v.  Joseph 
and  Wentzell  (13  W.  R.  872 ;  34  L.  J.  96,  P.  &  M  ). 
where  the  petitioner  had  committed  what  may  be 
called  innocent  adultery  by  marrying  again  in  the 
mistaken  belief  that  his  wife  was  dead,  and  the 
case  of  CoUman  v.  Coleman  (13  L.  T.  Rep.  684  ; 
L.  Rep.  1  P.  &,  D.  81),  where  it  appeared  to  the 
court  that  the  petitioner  had  been  compelled  by 
ber  husband  to  prostitute  herself."  At  p.  241  of 
the  report  the  President  pointed  out  that  whilst 
he  would  not  say  that  under  no  circumstances 


would  the  court  grant  relief  to  a  guilty  petitioner 
when  he  or  she  had  been  fully  forgiven  for  an  act 
of  adultery,  yet  the  court  would  never  act  on  a 
loose  and  unfettered  discretion,  as  Lord  Penzance 
had  expressed  it  in  Morgan  v.  Morgan  and  Porter 
(20  L.  T.  Rep.  588 ;  L.  Rep.  1  P.i  D.  644),  but 
always  on  some  definite  principle  which  would 
serve  as  a  future  guide.  That  principle  had  been 
laid  down  by  Lord  Penzance,  in  the  same  case,  to 
be,  that  there  must  be  some  special  circumstances 
attending  the  adultery  of  the  petitioner,  or  special 
feature  placing  it  in  some  category  capable  of 
distinct  statement  and  recognition.  Twelve  years 
afterwards,  in  Story  v.  Story  and  O'Connor  (57 
L.  T.  Rep.  536 ;  12  P.  Div.  196)  Sir  James  Hannen 
referred  to  bis  judgment  in  MeCord  v.  MeCord, 
Ogle,  and  Coxon  (ubi  tup  ).  He  said :  "  I  had 
occasion,  as  long  ago  as  in  1875,  to  go  very  care- 
fully into  this  question,  examining  the  principles 
on  which  my  predecessors  had  acted,  and  I 
endeavoured  to  lay  down  a  guide  for  myself.  I 
have  acted  in  accordance  with  those  principles 
ever  since."  It  was  not  until  ten  years  after  that 
case  that  it  was  decided,  in  terms,  that  miscon- 
duct of  a  petitioner,  which  in  fact  conduced 
directly  to  the  subsequent  adultery  of  the  wife, 
might  betaken  into  consideration  as  a  ground  for 
exercising  the  discretion  given  by  the  31st  section. 
I  refer  to  Symons  v.  Symons(77  L.T.  Rep.  142 ;  (1897) 
P.  167),  decided  by  the  President  (Sir  Jr.  H.  Jeune). 
There  the  wife  was  petitioner,  and  she  obtained 
a  decree  nisi  on  the  grounds  of  her  husband's 
adultery  and  desertion.  The  Queen's  Proctor 
intervened,  alleging  ber  adultery.  It  is  not 
necessary  to  refer  to  the  facts  of  that  case,  but  I 

2 note  the  language  of  Jeune,  P.  He  said:  "I 
ave  no  doubt  that  the  husband's  adultery  and 
cruelty  before  his  desertion  and  his  prolonged 
desertion  were  the  main  causes  of  the  wife's 
adultery,  and  he  was  guilty,  therefore,  of  mis- 
conduct conducing  to  her  adultery.  So  far  as  1 
know,  this  has  not  yet  been  decided  to  be  one  of 
the  circumstances  on  which  the  discretion  to 
allow  a  divorce  may  be  exercised."  And  he  said, 
referring  to  the  facts  of  that  case:  "On  prin- 
ciple, there  appear  to  me  to  be  strong  reasons 
for  holding  that  wilful  neglect  or  misconduct  by 
a  husband  should  constitute  matters,  possibly 
not  always  conclusive,  but  fit  to  be  taken  into 
consideration  in  exercising  the  discretion  whether 
a  divorce  shall  be  granted  against  him."  In  that 
case  the  decree  nisi  was  made  absolute.  That 
decision  was  followed  by  Conslantinidi  v.  Con- 
stantinidi  and  Lance  (89  L.  T.  Rep.  340 ;  (1903) 
P.  246).  There  the  husband  was  petitioner,  and 
a  decree  nisi  was  granted.  The  President 
pointed  out  during  the  arguments  that  in  Symons 
v.  Symons  (ubi  sup.)  he  found  as  a  fact  that  the 
husband  (the  respondent)  was  actually  respon- 
sible tor  and  drove  his  wife  to  commit  adultery; 
by  which  I  understand  that  his  misconduct  con- 
duced directly  to  her  adultery.  In  his  judgment 
the  President  said  that  sect.  31  conferred  "a 
discretion  on  the  Divorce  Court,  without  imposing 
specifically  any  limitations  or  any  direction  with 
regard  to  its  exercUe."  Whilst  accepting  that 
dictum  as  binding  it  seems  to  me  that  it  goes 
farther  than  any  previous  authority  on  the  subject. 
That  case  must,  of  course,  be  determined  according 
to  its  own  facts.  No  feeling  cf  sympathy,  as, 
for  instance,  on  behalf  of  an  ill-treated  woman, 
-8  in  this  case,  can  be  entertiined ;  nor  may  I 
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listen  to  the  appeal  that  she  made  to  me,  that 
if  aha  can  obtain  her  divorce  to-day,  another  man 
is  ready  to  marry  her.  and  take  her  child.  The 
only  question  is  this,  Was  her  misconduct  caused 
directly  by  her  husband's  cruelty  and  adultery  P 
It  is  not  enough  that  I  could  find,  using  the 
language  of  Lord  Penzance  in  Morgan  v.  Morgan 
and  Porter  [ubi  tup.),  that  her  conduct  was 
"  more  or  less  pardonable  or  capable  of  excuse." 
Perhaps  it  was  to  some  extent,  and,  in  a  sense, 
her  husband's  misconduct  conduced  to  that  which 
she  did  three  years  after  she  left  him,  because, 
but  for  his  cruelty  to  her  and  his  adultery  with 
her  sister,  she  would  probably  be  living  with  him 
now.  Her  leaving  bim  was  directly  caused  by 
his  conduct,  but,  in  my  opinion,  her  subse- 
quent adultery  was  not.  From  Oct.  1899  to  Oct. 
or  Nov.  1902  she  lead  a  respectable  life,  earning 
her  living,  and  was,  she  says,  saving  money 
slowly,  so  that  she  might  take  proceedings  for 
divorce.  Then  she  met  the  man  with  whom  she 
is  now  living,  and  by  whom  she  bad  a  child  in 
July  1903.  How  can  it  be  truly  said  that  her 
conduct  then  was  directly  caused  by  her  husband's 
conduct  before  she  left  him  ?  In  my  opinion  it 
is  impossible  so  to  decide,  and  my  judgment 
must  therefore  be,  and  is,  that  the  decree  nisi  be 
rescinded  and  the  petition  dismissed  with  costs. 

Solicitors,  The  King's  Proctor. 

Solicitors  for  the  petitioner.  Nordon,  Ife  Frece, 
and  Benjamin,  for  William  H.  QuiUiam,  Liver- 
pool. 


Tuesday,  Feb,  2. 

DIVISIONAL  COCET. 

(Before  Sir  F.  Jeitne,  President,  and 
Babnes,  J.). 

Williams  «.  Williams,  (a) 

Separatum  —  Desertion —  Condonation  —  Second 
separation — Summary  Jurisdiction  (Married 
Women)  Act  1895  (58  1  59  Kief.  c.  39),  «.  4, 7. 

Where  an  offence  has  been  committed  which  prima 
facie  entitles  a  married  woman  to  an  order  under 
sect.  4  of  the  Summary  Jurisdiction  (Married 
Women)  Act  1895,  and  the  offence  has  been 
condoned  by  the  wife,  the  effect  of  such  condona- 
tion depemh  upon  the  common  law  and  not  upon 
any  section  of  that  Act. 

A  married  woman  issued  a  summons  against  her 
husband  complaining  of  his  desertion.  The 
hearing  of  the  summons  was  adjourned  by  the 
justices  before  whom  it  came,  and  before  the 
resumed  hearing  the  wife  resumed  cohabitation 
with  her  husband.  She  subsequently  left  him 
—■this  also  before  the  resumed  hearing — and  the 
justices  at  the  hearing  granted  her  an  order  for 
separation  and  an  allowance  for  maintenance. 

Held,  the  order  must  be  discharged  since  the  wife 
had  put  an  end  to  the  original  cause  of  com- 
plaint by  the  resumption  of  cohabitation,  and 
that  the  justices  had  nothing  to  adjudicate  upon 
at  the  date  of  the  adjourned  hearing  when  the 
order  was  made. 

Appeal  from  justices. 

Appeal  by  William  Henry  Williams  from  an 
order,  dated  the  28th  Oct.  1903,  made  by  the 
justices  of  Salford,  under  which  he  was  adjudged 

(«)  Reported  by  J.  A  Bunt,  fcuq.,  B»rri»t«r  »t-Uw. 
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to  have  been  guilty  of  desertion  of  his  wife,  and  in 
virtue  of  which  she  was  granted  a  separation  and 
maintenance  at  the  rate  of  10*.  per  week. 

The  parties  were  married  on  the  16th  May  1903 
and  the  husband  left  his  wife  on  the  3rd  Aug. 
The  wife  lodged  a  complaint  two  days  later,  and 
the  summons  came  on  for  hearing  on  the  14th 
Aug.  After  the  wife  had  given  her  evidence  the 
justices  suggested  that  there  should  be  an 
adjournment  with  a  view  to  the  reconciliation  of 
the  parties.  The  hearing  was  accordingly  ad- 
journed until  the  28th  Oct. 

On  the  29th  Aug.  cohabitation  waB  resumed, 
and  Mr.  and  Mrs.  Williams  lived  as  husband  and 
wife  for  a  month,  when  fresh  differences  arose. 
They  remained,  however,  under  the  same  roof, 
and  when  the  date  of  the  adjourned  hearing 
arrived  the  wife  obtained  an  order  from  the 
justices,  unknown  to  her  husband,  by  represent* 
ing  to  them  that  she  was  living  apart  from  her 
husband.  A  week  later  the  husband  applied  to 
tho  justices  for  a  rescission  of  the  order  on  the 
ground  that  the  original  offence,  if  any,  had  been 
condoned  by  the  resumption  of  cohabitation.  The 
justices  refused,  however,  to  rescind  the  order. 

Lushington  for  the  appellant. — There  was  no 
power  for  the  justices  to  make  the  order  after 
a  resumption  of  cohabitation.   The  cause  of  com- 

flaint,  the  original  alleged  desertion,  was  gone, 
t  was  expressly  provided  by  sect.  7  of  the  Act 
that  any  order  made  under  the  Act  was  put  an 
end  to  by  the  resumption  of  cohabitation.  There 
must  be  actual  desertion  at  the  date  when  the 
order  is  made.  In  a  matrimonial  suit  in  the 
Divorce  Court  condonation  would  be  a  complete 
answer  to  a  charge  of  desertion,  and  the  same 
thing  must  have  been  intended  by  the  Legislature 
under  the  Act  of  1895.  At  common  law  condona- 
tion is  an  answer : 

Harris  v.  Morris,  4  Esp.  41. 
If  a  man  had  been  convicted  of  an  assault  upon 
bis  wife,  had  served  his  sentence,  and  then  lived 
with  her  again,  could  the  fact  of  the  assault  be 
brought  up  against  him  again  P  Condonation  is 
expressly  recognised  under  sect,  b'  of  the  Act  in 
the  case  of  the  adultery  of  the  wife. 

The  respondent  was  not  represented. 

The  President. — It  is  unfortunate  that  the 
wife  is  not  represented  here  to-day,  as  it  would 
have  been  an  advantage  to  hear  what  might  have 
been  said  on  her  behalf.  As  far  as  I  can  judge, 
however,  it  is  scarcely  possible  to  conceive  any 
argument  which  could  afford  an  answer  to  what 
has  been  urged  by  the  counsel  for  the  appellant. 
From  the  facta  of  the  case  it  seems  that  during 
the  adjournment  of  the  summons  a  resumption  of 
cohabitation  took  place  between  the  husband  and 
wife,  the  very  thing  the  justices  desired.  Now, 
what  is  the  effect  of  this  P  It  is  true  that  the 
case  does  not  come  exactly  within  the  terms  of 
sect.  7  of  the  Act  of  1895,  because  it  took  place 
during  the  course  of  the  litigation  and  before  the 
date  of  the  order.  The  effect  of  the  condonation 
was  to  put  an  end  to  the  cause  of  complaint  by 
force  of  law,  and  not  by  virtue  of  the  Act.  The 
principle  that  an  end  ib  put  to  desertion  by  a 
resumption  of  cohabitation,  a  principle  acted 
upon  by  the  judges  of  this  court  and  by  their  pre- 
decessors in  the  Ecclesiastical  Court*,  is  founded 
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on  the  common  law.  Daring  the  course  of  the 
argument  the  case  of  Haddon  v.  Haddon  (5ti  L.  T. 
Rep.  716;  18  Q.  B.  Dir.  778)  was  referred  to  by 
Barnes,  J.  It  appears  from  that  case  that  there 
had  been  a  conviction  before  a  court  of  summary 
jurisdiction  under  the  Matrimonial  Causes  Act 
1878  (41  &  42  Vict.  c.  19) — and  it  should  be  noted 
that  the  Act  of  1878  contained  a  provision  as  to 
condonation  similar  to  that  found  in  the  Act  of 
1895 — and  afterwards  a  resumption  of  cohabita- 
tion took  place.  It  was  held  by  Hawkins  and 
Smith,  J  J.  that  the  wife  could  not,  after  leaving 
her  hasband  a  second  time,  enforce  the  order 
which  had  originally  been  made  by  the  justices. 
In  the  course  of  his  judgment  in  that  case 
Hawkins,  J.  referred  to  the  case  of  Bateman  v. 
Connies*  of  Ross  (1  Dow,  235),  decided  by  Lord 
Eldon,  who,  speaking  of  the  effect  of  a  reconcilia- 
tion of  married  persons  after  a  separation,  "  held 
the  general  doctrine  to  be  clear  that  a  reconcilia- 
tion after  a  separation  entirely  did  away  with  the 
effects  of  it,'  and  that  "this  rested  upon  the 
ground  of  public  policy,  as  it  must  not  be  per- 
mitted to  parties  to  make  arrangements  for 
themselves,  to  hold  good  whenever  they  cboee  to 
live  separate."  And  he  added  farther,  "  I  am  not 
aware  that  this  general  proposition  has  ever  been 
dissented  from."  And  I  believe  that  such  is  the 
case,  though  no  doubt  the  reason  given  by  Lord 
Eldon  is  obsolete.  Under  the  circumstances  I 
have  no  hesitation  at  all  in  holding  that  the 
resumption  of  cohabitation  during  the  adjourn- 
ment of  the  summons  in  this  case  put  an  end  to 
the  cause  of  complaint,  and  that  the  power  of  the 
justices  to  make  any  order  under  the  Act  bad 
completely  passed  away.  The  appeal  will,  there- 
fore, be  allowed,  and  the  order  discharged. 

Babnes,  J. — I  entirely  agree,  but  I  wish  to 
make  a  reference  to  the  last  clause  of  sect.  7  of 
the  Act  of  1895,  which  provides  that  "  if  any 
married  woman  upon  whose  application  an  order 
shall  have  been  made  under  this  Act,  or  the  Acts 
mentioned  in  the  schedule  hereto,  or  either  of 
them,  shall  voluntarily  resume  cohabitation  with 
her  husband  .  .  .  suoh  order  shall,  upon 
proof  thereof,  be  discharged."  That  provision  is 
baaed  upon  the  principle  that  the  resumption  of 
cohabitation  by  the  wife  condones  and  puts  an 
end  to  the  cause  of  complaint.  If,  therefore,  it  is 
shown  that  the  parties  nave  voluntarily  resumed' 
cohabitation  any  cause  of  complaint  which  one 
of  them  had  against  the  other  must  have  been 
put  an  end  to  by  the  mere  fact  of  the  resumption  of 
cohabitation. 

Solicitors :  Fielder,  Le  Biehe,  and  Co.,  for  E. 
Bftqueenet,  8alford. 


Tuesday,  March  1. 

(Before  Sir  P.  Jecne,  President,  and 
Babnes,  J.) 

Fbowd  v.  Fbowd.  (a) 

Separation  order — Desertion  of  husband — Reason- 
able cause — Rejection  of  evidence — Appeal— 
Remission  to  justices— Summary  Jurisdiction 
{Harried  Women)  Act  1895  (58  A  59  Vict.  c.  39), 
si.  4,  6. 

The  word  "  desertion  "  used  in  sect.  4  of  the  Sum- 
mary Jurisdiction  (Married  Women)  Act  1895 


[Div. 


has  the  same  meaning  as  in  the  Matrimonial 
Causes  Act  1857  (20  &■  21  Vict.  c.  85).  It  does 
not  signify  simply  cessation  of  cohabitation,  but 
cessation  of  cohabitation  without  reasonable 
cause. 

It  is  the  duty  of  justices  before  whom  a  summons 
under  the  Act  of  1895  is  heard  to  allow  the 
husband  to  cross-examine  his  wife  as  to  her 
conduct,  and  to  admit  evidence  on  his  behalf 
showing  that  the  husband  has  a  reasonable 
excuse  or  cause  for  refuting  to  live  with  his  wife 
and  so  to  leave  her. 

If  the  justices  find  that  the  husband  had  reason- 
able  cause  for  separating  from  his  wife,  there  is 
no  desertion  under  sect.  4  of  the  Act  of  1895,  and 
the  wife  is  not  entitled  to  any  order. 

Appeal  from  justices. 

Appeal  by  the  husband,  Herbert  Haddon  Frowd, 
from  an  order  of  the  justices  of  Eastbourne,  dated 
the  1st  Feb.  1904,  by  which  a  separation  order 
was  granted  to  the  wife.  Rose  Fanny  Frowd,  on 
the  ground  of  the  desertion  of  her  husband.  By 
the  order  a  sum  of  15*.  per  week  was  awarded  to 
the  wife  for  her  maintenance,  and  she  was  allowed 
reasonable  access  to  her  child,  the  custody 
remaining  with  the  husband. 

The  parties  were  married  on  the  28th  April 
189K,  and  the  only  child  of  tbo  marriage  was  born 
in  1899. 

Early  in  1902  the  wife  confessed  to  having  com- 
mitted adultery  with  one  Dyer  on  numerous  occa- 
sions, and  Djer  subsequently  admitted  the 
offeuce. 

On  the  14th  Feb.  1902  the  husband  forgave  his 
wife,  and  the  parties  became  reconciled  on  her 
undertaking  to  hold  no  further  communication 
with  Dyer,  and  on  the  payment  of  a  sum  of  25J. 
by  Dyer  to  the  appellant. 

Early  in  July  1902  the  wife  remained  out  all 
night,  and  the  husband  charged  her  with  having 
committed  adultery  with  one  Wenham.  She 
denied  the  charge,  and  for  ten  days  remained 
under  the  same  roof  as  her  husband ;  but  he 
treated  her  with  such  nnkindness  and  kopt  her  so 
short  of  food  that  she  was  compelled  to  leave  the 
house  on  the  18th  July. 

Immediately  after  her  departure  she  took  out 
a  Bummons  against  her  husband  for  desertion, 
but  the  hearing  was  adjourned  on  tbe  under- 
standing that  divorce  proceedings  were  pending 
between  the  parties. 

Meanwhile  the  husband  discovered  that  his  wife 
had  been  in  constant  communication  with  Dyer, 
and  bad  written  a  large  number  of  letters  of  a 
questionable  character  to  him.  She  was  also 
alleged  to  have  made  an  indecent  sketch  and  to 
have  written  some  amorous  verses.    These  were 

£ reduced  at  the  hearing  of  the  divorce  suit  in 
[ay  1903,  when  the  jury  found  that  the  wife  had 
not  committed  adultery  with  Wenham. 

After  the  divorce  suit  Mrs.  Frowd  wrote  to  her 
husband  asking  him  to  take  her  back,  but  be 
refused  absolutely,  offering,  however,  to  agree  to 
a  separation  and  to  pay  nor  a  sum  of  10s.per 
week,  he  retaining  the  custody  of  the  child.  This 
offer  was  declined  by  Mtb.  Frowd,  and  a  summons 
under  the  Act  of  1895  was  taken  out  by  her  and 
came  on  for  hearing  before  the  justices  at  East- 
bourne on  the  1st  Feb.  1904. 

After  hearing  the  facts  as  to  the  circumstances 
under  which  she  left  her  husband's  house  on  the 
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18th  July  1902,  the  justices  were  of  opinion  that 
nothing  except  adultery  could  exonerate  the 
husband  from  liability  to  provide  maintenance 
for  his  wife,  and  declined  to  allow  her  to  be  cross- 
examined  as  to  her  conduct,  or  witnesses  to  he 
called  on  behalf  of  the  husband  to  show  that 
there  was  reasonable  cause  on  bis  part  for  refusing 
to  live  with  her.  They  granted  a  separation 
order  as  above  stated,  and  maintenance  at  the 
rate  of  15«.  per  week. 
The  husband  appealed. 

The  grounds  of  appeal  set  out  in  his  notioe 
were: 

(1)  That  defendant  had  not  and  nercr  has  deserted 
the  said  applioant  within  the  meaning  of  sect.  4  of  the 
Summary  Jurisdiction  (Married  Women)  Aot  1895. 

(2)  That  the  evidence  upon  whioh  snob  order  or 
finding  was  made  was  not  snfBoient  in  law  or  in  fact  to 
justify  such  judgment,  order  or  finding. 

(3)  That  the  eaid  jmtioes  were  wrong  in  refusing  to 
Allow  the  said  applicant  to  be  oross-extmined.  and  in 
refusing  ti  admit  the  evidence  tendered  cn  behalf  of  the 
defendant  with  a  view  to  showing  that  the  separation 
<if  any)  which  had  taken  place  between  the  said  appli- 
cant and  the  said  defendant  had  been  broopht  about  by 
the  conduct  of  the  said  applicant,  whioh  oonduot,  though 
not  amounting  to  a  matrimonial  offence,  disabled  the 
said  applicant  from  contending  that  the  said  defendant 
had  deserted  her. 

Le  Baa  for  the  appellant. — The  justices  were 
wrong  in  refusing  to  admit  the  evidence  tendered. 
Whatever  the  conduct  of  the  husband  had  been 
at  the  time  when  the  wife  left  her  home,  the 
justices  were  bound  to  take  into  consideration  the 
conduct  of  the  wife  before  and  after  the  separa- 
tion took  place.  The  whole  of  the  correspond- 
ence with  Dyer  had  not  been  discovered  on  the 
18th  July,  1903.  Desertion  had  been  considered 
over  and  over  again  in  that  court,  and  the 
meaning  of  the  word  bad  been  well  defined. 
Even  if  there  was  not  sufficient  cause  in  the  first 
instance  for  the  husband  to  turn  his  wife  out  of 
doors,  the  knowledge  afterwards  obtained  by  him 
might  be  sufficient  to  justify  him  in  refusing  to 
resume  cohabitation  with  her.   He  referred  to 

Ttatman  v.  Yea  t  man,  18  L.  T.  Rep.  415  ;  L.  Rep. 
1  P.  480 ; 

Ruftell  v.  Runell,  73  L.  T.  Rep.  295 ;  (1895)  P. 
315; 

Oldroyd  v.  Oldroyd,  74  L.  T.  Rep.  281  ;  (1896)  P. 
175; 

transit  v.  Wagnell,  81  L.  T.  Rep.  496. 
J.  A.  Slater  (E.  E.  Humphry*  with  him)  for  the 
respondent.— The  desertion  intended  by  sect.  4  of 
the  Act  of  189'>  was  not  the  same  thing  as  that  of 
the  Act  of  1357.  In  the  latter  Act  the  words 
"  without  reasonable  cause "  occur.  These  are 
wanting  in  the  Act  of  1895.  It  was  tmffioient  for 
the  justices  to  find  the  fact  that  the  husband  had 
left  his  wife  or  acted  in  such  a  manner  that  she 
had  been  compelled  to  leave  him,  and  then,  by 
virtue  of  sect.  6  of  the  Act.  there  was  nothing 
hut  her  uncondoned  adultery  that  could  disentitle 
her  to  an  order.  [The  President.  —  If  the 
conduct  of  the  wife  is  so  bad  that  it  is 
intolerable  for  her  husband  to  live  with  her, 
can  he  be  said  to  have  deserted  her  if  they  live 
separate  P]  The  Act  says  that  if  the  husband  has 
neglected  bis  wife  by  wilfully  failing  to  provide 
her  with  reasonable  maintenance  and  nas  so 
caused  her  to  "  leave  and  live  separately  and 
apart  from  him  "  she  may  apply  for  an  order  for 
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maintenance,  and  nothing  bnt  adultery  can  dis- 
entitle her  to  such  an  order  if  the  justices  find  the 
facts  in  her  favour.  If  desertion,  as  used  in 
sect.  4,  was  to  be  Qualified  by  the  words  '*  without 
reasonable  cause,  sect.  6  of  the  Act  was  super  - 
fluous,  for  the  wife's  adultery  would  be  a  sufficient 
answer  to  her  allegation  of  desertion.  In  any 
case  the  evidence  which  it  was  desired  to  tender 
was  totally  irrelevant,  and  had  nothing  to  do  with 
the  desertion. 

The  President.  — The  question  in  this  case 
turns  upon  the  meaning  of  the  word  "  desertion  " 
used  in  sect.  4  of  the  Act  of  1895.  For  the 
appellant  it  has  been  urged  that  the  word  is 
used  in  the  same  sense  and  with  the  same  mean- 
ing that  it  has  acquired  in  all  the  proceedings  of 
this  court,  whilst  for  the  wife  it  has  been  con- 
tended that  the  word  has  a  separate  and  distinct 
meaning.  In  the  oases  that  bare  been  referred 
to  by  Mr.  Le  Bas  the  matter  has  been  fully  con- 
sidered, and  it  has  been  made  quite  clear  that 
desertion  is  not  merely  a  cessation  of  cohabita- 
tion, bat  a  cessation  of  cohabitation  without 
reasonable  cause.  This  court  has  always  acted 
on  that  principle.  If  a  wife  brings  a  suit  for 
restitution  of  conjugal  rights  no  order  will  be 
made  in  her  favour  if  Bhe  bas  been  guilty  of 
cruelty  which  does  not  amount  to  a  matrimonial 
offence.  The  conduct  of  a  wife  may  be  such  that 
it  is  intolerable  for  her  husband  to  live  with  her. 
If.  then,  he  leaves  her.  or  if  they  begin  to  live 
apart,  is  there  not  some  reasonable  ground  for 
his  action  ?  In  such  a  case  there  is  no  desertion 
on  the  part  of  the  husband.  It  seems  to  me 
absurd  to  suggest  that  there  is  a  d;stinction 
between  the  Act  of  1857  and  the  Act  of  1895.  If 
there  is  a  reasonable  excuse  and  a  husband  leaves 
his  wife  there  is  no  desertion.  Desertion  is  a 
continuing  offence.  It  may  commence  on  a  cer- 
tain date,  and  afterwards  the  husband  may  dis- 
cover other  facts  and  refuse  to  take  his  wife  back. 
He  may  think  that  he  has  reasonable  grounds  for 
his  refusal,  and  that  whatever  were  the  original 
reasons  for  the  separation  his  subsequent  know- 
ledge of  facta  will  place  his  conduct  in  a  different 
light.  In  the  present  case  the  husband  made 
certain  discoveries  after  the  18th  July  1902,  and 
he  desired  on  the  hearing  of  the  summons  to  lay 
the  grounds  for  his  conduct  before  the  magis- 
trates, and  to  point  out  to  them  that  he  was,  in 
his  opinion,  fully  justified  in  refusing  to  live  with 
her.  The  magistrates  declined  to  hear  any 
evidence  on  the  subject.  They  thought  that  after 
evidence  had  been  given  of  the  fact  of  desertion, 
adultery  alone  could  be  set  up  in  answer  to  the 
wife's  complaiut.  In  that  view  I  think  the 
magistrates  were  distinctly  wrong.  They  ought 
to  have  heard  the  evidence  for  what  it  was  worth. 
Even  after  hearing  it  they  may  come  to  the  same 
conclusion,  and  hold  that  the  husband  has  been 
guilty  of  desertion.  Upon  that  I  do  not  express 
any  opinion,  for  I  have  not  read  the  letters  in 
question.  But  that  is  not  the  point.  What  has 
to  be  decided  is  whether  the  husband  had  a 
reasonable  cause  for  leaving  his  wife,  and  without 
hearing  the  whole  of  the  evidence  tendered  the 
justices  could  not  arrive  at  a  proper  decision  upon 
the  matter.  The  case  must  be  remitted  to  them 
to  hear  the  evidence. 

Baknks,  J. — I  agree.  It  has  been  argued  for 
the  wife  that  the  husband  has  no  right  to  refuse 
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to  lire  with  his  wife,  and  that  he  is  guilty  of 
desertion  if  be  leaves  her  or  causes  her  to  leave 
him.  If  a  wife  were  to  beat  her  husband  with  a 
poker  would  he  not  have  a  reasonable  excuse  for 
leaving  her  r  It  has  been  urged  that  a  husband's 
only  excuse  is  adultery  on  the  part  of  bis  wife. 
That  is  a  wrong  idea.  Adultery  is  an  excuse 
when  desertion  has  been  found.  But  what  is 
desertion  ?  It  has  the  same  meaning  in  the  Act 
of  1895  as  in  the  Act  of  1857  and  signifies  deser- 
tion  without  reasonable  cause.  The  case  must  be 
sent  back. 

Solicitors  for  the  appellant,  HiUman  and  Burt, 
Eastbourne. 

Solicitor  for  the  respondent,  F.  W.  A.  C  ashman, 
Brighton. 


Supreme  Court  of  $&i)tcatwe. 
♦  — 

COURT  OF  APPEAL. 

Feb.  10  and  11. 

(Before  Williams,  Stirling,  and  Cozens- 
Hardy,  L.JJ.) 
Re  Dallas.  (<i) 

APPEAL  FROM  THR  CHANCERY  DIVISION. 
Mortgage  —  Priority  —  Notice  —  Charge*  upon 
expectant  legacy  —  Fund  not  in  existence  or 
under  control  of  any  pert  on  at  date  of  creation 
of  incumbrance*  —  Notices  given  by  incum- 
brancers on  fund  coming  under  control. 

Where  charget  were  created,  during  the  lifetime 
of  a  tettator,  by  a  beneficiary  upon  hit  expectant 
legacy  under  the  will  of  the  tettator— of  which 
charget  no  effective  notice  could  be  given  by  any 
of  the  incumbrancers  until  the  legacy  charged 
came  into  existence  and  some  person  had  control 
of  it — it  wat  held  that  the  oraer  of  the  dates  at 
which  noticet  were  given,  by  th"  incumbrancers 
vf  their  respective  securities,  to  the  legal  personal 
representative  of  the  testator,  was  sufficient  to 
determine  the  priorities  of  the  several  incum- 
brancers, according  to  the  principle  of  John- 
stone v.  Cox  (45  L.  T.  Rep.  657  ;  19  Ch.  Div.  17) 
and  similar  authorities;  and  that  such  priori- 
ties ought  not  to  be  regulated  by  reference  to 
the  dates  of  the  securities  themselves. 

Ward  v.  Dunoombe  (69  L.  T.  Rep.  121;  (1893) 
A.  C.  369)  considered. 

Decision  of  Buckley,  J.  affirmed. 

Robert  Dallas,  by  his  will  dated  the  7th  July 
1H93,  after  directing  the  payment  of  his  just 
debte  and  funeral  and  testamentary  expenses  guve 
and  bequeathed  to  his  son  Frederick  Dallas  the 
sum  of  10.000J.,  and  after  a  bequest  of  like 
amount  to  his  daughter  Emily  Beedell,  and  other 
bequests,  appointed  his  son  Frederick  Dallas,  his 
son-in-law  William  Beedell,  and  Edgar  Francis 
Jenkins  execu'ore  of  his  will,  and  gave  all  the 
residue  of  his  property  to  them  upon  the  trusts 
and  for  the  benefit  of  tbe  persons  therein 
mentioned. 

Subsequently  to  tbe  date  of  bis  executing  bis 
will  the  testator  became  of  unsound  mind ;  and 
by  an  order  of  the  Court  of  Lunacy  dated  the 

<«,  Reported  by  E.  A  Sckatchlkt,  E*j.,  Bwr1«ter-»iL»w. 
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28th  June  1898  a  receiver  was  appointed  of  his 
estate. 

Edgar  Francis  Jenkins  died  in  the  lifetime  of 
the  testator,  on  the  18th  Jan.  1898,  having 
by  his  will  appointed  Charles  Elliott  Edward 
Jenkins  and  Edward  William  Hansel!  executors 
and  trustees  thereof,  but  the  latter  renounced 
probate,  and  disclaimed  the  trusts  of  the  will. 

William  Beedell  also  died  in  the  lifetime  of  tbe 
testator,  on  the  21st  Jan.  1899. 

The  testator  died  on  the  24th  Dec.  1902,  without 
having  altered  or  revoked  his  will. 

At  the  date  of  the  testator's  death  his  estate 
consisted  of  moneys  and  investments  either 
standing  in  court  in  Lunacy  or  under  the  control 
of  the  court. 

On  the  9th  Jan.  1903  the  testator's  son 
Frederick  Dallas  renounced  probate  of  the  will, 
and  on  the  Bame  day  by  deed  disclaimed  the  trusts 
thereof. 

On  the  4th  March  1903  letters  of  adminis- 
tration with  the  will  annexed  of  the  personal 
estate  of  the  testator  were  granted  to  his  daughter 
Emily  Beedell. 

By  an  order  of  the  Court  of  Lunacy  dated  the 
27th  March  1903  (but  made  on  the  17th  March 
1903)  it  was  ordered  that  the  whole  of  the 
estate  of  tbe  testator  should  be  paid  out  and 
transferred  to  Emily  Beedell  as  the  legal  personal 
representative  of  the  testator. 

On  the  12th  May  19u3  Frederick  Dallas  waa 
adjudicated  bankrupt. 

On  the  28th  May  1903  Emily  Beedell  paid  into 
court,  under  the  Trustee  Act  1893,  the  sum  of 
9985!.,  being  the  legacy  of  10,000*.  bequeathed  to 
Frederick  Dallas,  less  15/.  the  costs  of  and 
relating  to  such  payment. 

It  appeared  that  during  the  period  from  Jan. 
1894  to  April  1903  Frederick  Dallas  had  created 
a  great  number  of  incumbrances  upon  tbe  estate 
or  interest  of  or  to  which  he  was  or  should  or 
might  become  possessed  or  entitled  under  the 
will  or  intestacy  of  hi«  father. 

These  incumbrances  amounted  in  the  aggregate- 
to  a  sum  largely  exceeding  the  amount  of  the 
legacy  cf  10,0002.  bequeathed  to  Frederick  Dallas 
by  the  testator. 

The  will  of  the  testator  had  been  prepared  by 
his  solicitors,  the  firm  of  Brooks,  Jenkins,  and 
Co.,  of  which  Edgar  Francis  Jenkins  was  then  a 
member,  and  which  now  consisted  of  Stanley 
Herbert  Scott  and  Arthur  Edward  Heatley. 

Among  the  incumbrances  tbe  must  important 
were  the  following : 

A  charge,  dated  the  30th  March  1896,  con- 
solidating mortgages  of  the  13th  Jan.  18!i4, 
and  a  charge  of  the  18tb  May  1894,  created 
in  favour  of  Edgar  Francis  Jenkins;  a  charge, 
dated  the  8th  Jan.  1897,  in  favour  of  the 
British  Empire  Mutual  Life  Assurance  Society ; 
charges  dated  the  lKrh  May  1897  and  the  3rd 
Nov.  1898  in  favour  of  Frederick  Stuart ;  a  charge 
d«ted  the  28th  April  1898,  in  favour  of  John 
Edward  Evans  ;  charges,  dated  the  15th  June 
1898,  the  12th  May  1899.  the  13th  Nov.  1899,  and 
tbe  14th  Dec.  1900,  in  favour  of  Stanley  Herbert 
Scott  and  Arthur  Edward  Heatley;  a  charge 
dated  the  23rd  May  1900  in  favour  of  the 
Staffordshire  Financial  Company  Limited. 

On  the  9th  Jan.  1903 — i.e.,  before  the  grant  of 
thrt  letters  of  administration — Emily  Beedell  had 
received  from  CharleB  Edward  Elliott  Jenkins 
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(the  sole  executor  of  Ed  par  Francis  Jenkins),  the 
British  Empire  Mutual  Life  Assurance  Society. 
Stanley  Herbert  Scott.  Arthur  Edward  Heatley, 
and  the  Staffordshire  Financial  Company  Limited 
notices  of  their  claims  with  the  dates  of  their 
respective  securities  (referred  to  in  the  judgment 
of  Williams,  L.J.  as  the  "  Brooks* Jenkins  incum- 
brances)." 

On  the  5th  March  1903— i.e.,  after  the  letters 
of  administration  had  been  granted  —  Emily 
Beedell  received  notices  from  the  same  parties. 

On  the  12th  March  11*03  Frederick  Stuart,  on 
his  first  hearing  of  the  grant  of  administration, 
gave  notice  to  Brooks,  Jenkins,  and  Co.,  who  were 
the  solicitors  acting  for  Emily  Beedell,  of  his 


On  the  17th  March  1903,  and  on  subsequent 
dates,  Emily  Beedell  received  notices  of  the 
incumbrances  held  by  various  other  persons. 

A  petition  was  presented  by  Charles  Elliott 
Edward  Jenkins,  the  British  Empire  Mutual 
Life  Assurance  Society,  Stanley  Herbert  Scott, 
and  Arthur  Edward  Heatley,  asking  that  it  might 
.  be  declared  that  the  incumbrances  in  favour  of 
the  petitioners  were  entitled  to  priority  over  all 
other  incumbrances  created  by  Frederick  Dallas 
on  the  fund  in  court ;  and  that  as  between  the 
petitioners  their  respective  incumbrances  ranked 
in  the  order  of  the  date  of  the  indentures  creating 
them  respectively. 

The  petition  also  asked  that  an  account  might 
be  taken  of  the  amounts  due  to  the  petitioners  in 
respect  of  their  respective  incumbrances  ;  that,  if 
necessary,  an  inquiry  might  be  ordered  as  to  what 
incumbrances  created  by  Frederick  Dallas  other 
than  the  incumbrances  of  the  petitioners  affected 
the  legacy  of  10,0002.  and  the  fund  in  court ; 
that,  if  necessary,  an  inquiry  might  be  ordered  as 
to  what  were  the  priorities  of  such  last-mentioned 
incumbrances  ;  and  that,  if  necessary,  an  inquiry 
might  be  ordered  as  to  what  was  due  to  the 
persons  entitled  to  such  last-mentioned  incum- 
brances and  by  virtue  thereof. 

On  the  4th  July  1903  the  petition  came  on 
to  be  heard  before  Byrne,  J.,  when  bis  Lord- 
ship ordered  the  following  inquiries  and  accounts 
to  be  made  and  taken:  An  inquiry  what  incum- 
brances created  by  Frederick  Dallas  affected 
the  legacy  of  10.000/.  and  the  fund  in  court; 
an  inquiry  what  were  the  respective  priorities 
of  such  incumbrances ;  an  account  of  what 
was  due  to  the  respective  parties  entitled  to 
such  incumbrances  under  and  by  virtue  of  their 
respective  securities  ;  and  the  master  was  to 
be  at  liberty  in  case  be  should  consider  it  con- 
venient either  for  saving  expense  or  otherwise  to 
bring  before  the  judge  any  question  whioh  might 
arise  between  any  competing  parties  before 
making  his  certificate.  And  it  was  ordered  that 
the  further  hearing  of  the  petition  should  be 
adjourned,  with  liberty  to  apply. 

On  the  31st  July  1903  a  summons  was  taken 
cut  on  behalf  of  the  petitioners  to  proceed  upon 
the  order  of  the  4th  July  1903. 

The  master  before  settling  the  certificate  desired 
to  have  certain  points  of  law  determined  by  the 
judge, 

The  questions  left  for  the  judge  were  as  to  the 
four  points  of  view  taken  by  the  different  parties 
interested:  (1)  Whether  the  incumbrance*  all 
ranked  in  order  of  date ;  (2)  whether  they  ranked 
in  order  of  notice ;  (3)  whether  one  creditor  hold- 


ing a  charge  could  obtain  priority  over  another 
of  previous  date  of  which  the  administratrix  had 
received  notice  before  she  was  appointed  by  giving 
notice  before,  the  other  after  the  grant  of  the 
letters  of  administration ;  (4)  whether  the  estate 
of  Frederick  Dallas  was  distributable  among  all 
the  creditors  part  patau. 

The  points  cf  law  came  on  for  argument  before 
Buckley,  J.,  when  his  Lordship  reserved  judgment. 

On  the  18th  Deo.  1903  the  following  judgment 
was  delivered  by 

Buckley,  J.— On  the  7th  July  1893  Robert 
Dallas  made  his  will.    He  appointed  three  execu- 
tors, of  whom  his  son  Frederick  Dallas  was  the 
survivor.   He  gave  Frederick  Dallas  a  legacy  of 
10,0001.    The  testator  died  on  the  24th  Dec.  1902. 
In  the  meanwhile — viz.,  the  28th  June  1898 — upon 
proceedings  taken  in  lunacy,  a  receiver  had  been 
appointed  of  tbe  testator's  property  and  his  per- 
sonalty was  paid  into  court  in  Lunacy.    In  the 
interval  between  the  date  of  the  will  in  1893  and 
the  date  of  the  testator's  death  in  1902,  Frederick 
Dallas,  the  legatee,  executed  a  very  large  number 
of  charges  upon  bis  expectant  legacy  under  his 
father's  will.   I  suppose  the  fact  was  that  the 
father  was  never  likely  to  bo  again  of  sound  mind; 
and  of  course  Frederick  Dallas  had  an  expectancy 
in  the  event  of  the  testator  dying  without  altering 
tbe  legacy  which  he  had  given  by  his  will  in  1893. 
I  have  a  list  of  these  charges.    They  are  thirty  in 
number,  and  they  run  from  the  30th  March  1896 
down  to  tbe  date  of  the  testator's  death,  and  after 
the  testator's  death,  the  last  being  in  April  1903.  I 
gather  that  Frederick  Dallas,  in  point  of  fact,  raised 
upon  his  expectations  of  this  legacy  a  very  much 
larger  sum  than  the  10,0001.   Tbe  father  having, 
as  I  have  already  said,  died  in  Dec.  1902.  Frederick 
Dallas  was  his  sole  surviving  executor,  the  two 
other  executors  having  predeceased  the  testator. 
On  the  9th  Jan.  1903  Frederick  Dallas  renounced 
and  disclaimed.    On  the  4th  March  1903  adminis- 
tration with  the  will  annexed  was  granted  to  Mrs. 
Beedell,  tbe  sister  of  Frederick  Dallas.    By  an 
order  make  on  the  17th  but  completed  on  the  27th 
March  1903,  payment  out  of  the  funds  standing 
in  court  in  the  lunacy  was  directed  to  her.  On 
the  3rd  or  4th  May  1903  the  funds  in  fact  reached 
her  bands,  and  she  paid  them  into  court  under  the 
Trustee  Act    1893.    On  the  12th  May  1903 
Frederick  Dallas  was  adjudicated  bankrupt  on  a 
petition  presented  on  the  24th  Feb.  1903.  The 
funds  having  come  into  court  a  petition  was  pre- 
sented on  the  5th  June  1903  for  payment  out  to 
the  parties  entitled.    On  the  4th  July  1903  an 
order  was    made    on  that  petition  directing 
inquiries  in  order  to  workout  the  rights  of  these 
exceedingly  numerous  incumbrancers.    The  in- 
quiries proceeded  in  chambers.     The  matter 
which  has  come  before  me  is  a  reference  by  the 
master  to  the  judge  on  points  of  law  to  be  deter- 
mined before  he  nan  settle  bis  certificate.  Now, 
tbe  points  of    law    which   arise   are  as  to 
the    priorities  of    the  incumbrancers,  having 
regard  to  the  various  notices  which  thfy  gave, 
if  notice  is  necessary  at  all,  for  the  purpose  of 
determining  the  priorities  under  the  circum- 
stances which  I  have  stated.    The  notices  may 
be  said  to  be  of  several  classes :  First,  notice  was 
given  after  the  death  of  the  testator  on  the 
24th  Dec.  1902  and  before  Frederick  Dallas 
renounced  probate  on  the  9th  Jan.  1903  to  a  firm 
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of  Messrs.  Brooks.  Jenkins,  and  Co.,  solicitors. 
At  that  date  they  were  not  solicitors  for  any 
person  who  could  be  described  as  the  legal 
holder  of  the  f and,  and  at  no  date,  so  far  as  I 
know,  did  any  question  arise  with  regard  to  that 
fand.  Secondly,  notice  was  given  to  Messrs. 
Brooks,  Jenkins,  and  Co.  on  behalf  of  certain 
clients  to  Mrs.  Beedell  before  she  obtained 
administration  on  the  4th  March  1903.  Thirdly, 
notice  was  given  by  Messrs.  Brooks,  Jenkins,  and 
Co.  to  Mrs.  Beedell  immediately  that  Bhe  obtained 
administration  on  the  4th  March  1903.  Such 
notice  was  given  the  next  day.  Lastly,  if  that 
has  to  be  considered  last  of  all,  notice  was  given 
to  the  administration  immediately  after  the  date 
in  May  when  the  fund  in  fact  reached  her  hands. 
The  question  I  have  to  determine  on  the  argu- 
ments which  have  been  addressed  to  me  seem 
now  to  be  as  follows  i  First,  whether  notice  is 
•necessary  at  all;  and,  secondly,  if  it  be,  then  at 
what  time  and  to  whom  ought  the  notice  to  be 
given  ?  Now,  at  the  date  between  the  will  in  1893 
and  the  death  in  1902  Frederick  Dallas,  of  course, 
bad  no  property  as  regards  this  legacy.  He  had 
merely  a  possibility  or  expectancy,  if  the  testator 
died  without  revoking  his  will,  that  he  would  be 
entitled  ;  an  event  which  happened.  But  he  had 
no  property  in  the  legacy  at  all.  That  an  equit- 
able incumbrance  may  be  given  upon  a  mere 
possibility  or  expectancy  or  upon  future  property 
of  course  is  well  settled.  1  will  read  from  the 
judgment  of  Cotton,  L.J.  in  Re  Clarke ;  Coombe 
v.  Carter  (57  L.  T.  Rep.  823  ;  36  Ch.  Div.  348). 
which  shows  the  ground  upon  which  plaintiff 
rests.  His  Lordship  says  (at  p.  351  of  36  Ch. 
Div  ) :  "  It  is  clear  that  an  assignment  cannot  at 
law  pass  future  property,  but  it  may  be  made 
effectual  against  future  property  on  the  ground 
that  a  court  of  equity  will  in  a  suitable  case 
enforce  it  as  a  contract."  Again,  there  is  the  well- 
known  pas  Rage  in  Lord  Macnaghten's  judgment  in 
Tailby  v.  Official  Receiver  (60  L.  T.  Rep.  162 ;  13 
App.  Caa.  523,  at  p.  543).  Lord  Macnaghten  thus 
says :  "  It  has  long  been  settled  that  future  pro- 
perty, possibilities,  and  expectancies  are  assign- 
able in  equity  for  value.  The  mode  or  form  of 
assignment  is  absolutely  immaterial  provided  the 
intention  of  the  parties  is  clear.  To  effectuate 
the  intention  an  assignment  for  value,  in  terms 
present  and  immediate,  has  always  been  regarded 
in  equity  as  a  contract  binding  on  the  conscience 
of  the  assignor,  and  so  binding  the  subject- 
matter  of  the  contract  when  it  comes  into  exist- 
ence, if  it  is  of  Buch  nature  and  so  described  as  to 
he  capable  of  being  ascertained  and  identified." 
That  proposition  I  need  scarcely  say  has  not  been 
contested  at  all  at  the  bar  in  the  present  case. 
When  yon  are  dealing  with  a  property  such  as 
that,  it  is  of  course  obvious  that  there  in  no  legal 
holder  of  the  fund  to  whom  the  incumbrancer  can 
give  notice.  There  is  no  fnnd ;  therefore,  of 
course,  no  legal  holder  of  the  fund.  And  it  is 
impossible  to  give  notice  to  anybody.  There  is 
a  considerable  body  of  cases  of  this  description 
which  arose  in  the  old  days  before  purchase  by 
an  officer  of  his  commission  in  the  army  was 
abolished.  An  officer's  commission  was  not  his 
property  which  he  could  bind  in  any  way.  But 
it  was  something  which  by  virtue  of  the  system 
which  prevailed  as  to  the  purchase  of  commissions 
might  in  an  event  be  represented  by  money. 
There  was  an  expectancy  or  a  possibility  of  a 
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fund, coming  to  the  officer  if  he  retired  from  the 
army,  or  was  gazetted  out  of  the  army.  The 
result  would  he  that  a  fund  would  come  to  him. 
What  happened  in  such  a  case  was  this :  The 
money  in  question  was  paid  into  the  names  of 
army  agents  and  became  the  property  of  the 
officer  at  the  moment  when  his  retirement  was 
accepted.  At  that  moment  the  fund  became 
his.  Down  to  that  moment  he  had  nothing 
at  all  beyond  the  expectancy  to  which  I  have 
referred.  Perhaps  I  had  better  mention  the 
names  of  the  cases  that  have  been  cited  in  the 
course  of  the  arguments  before  me  for  the 

Purpose  of  reference:  there  are  eight  of  them, 
'hey  are:  Buller  v.  Plunhett  (1  J.  it  H.  441); 
Yates  v.  Cox  (17  W.  R.  20);  Bats  y.  Hop. 
hinson  (18  W.  R.  725);  Somer$et  v.  Cox  (33 
Beav.  634) ;  Calisher  v.  Forbes  (25  L.  T.  Rep.  772  ;. 
L.  Rep.  7  Ch.  App.  109) ;  Addison  v.  Cox  (28  L.  T. 
Rep.  45 ;  L.  Rep.  8  Ch.  App.  76) .  Johnstone  v.  Cox 
(43  L.  T.  Rep.  690;  16  Ch.  Div.  571.  affirmed  on 
appeal,  45  L.  T.  Rep.  657 ;  19  Ch.  Div.  17) ;  and 
Roxbnrglie  v.  Cox  (45  L.  T.  Rep.  225  ;  17  Ch.  Div. 
520).  In  all  those  cases  what  was  distinguished 
was  this  :  Before  the  moment  at  which  tne  fund 
in  the  army  agent's  hands  became,  by  the 
gazetting  of  the  officer's  retirement,  his  property, 
there  was,  as  I  have  already  remarked,  no  fund 
of  which  there  was  any  legal  holder  at  all  The 
fund  became  the  offioer's  on  the  gazetting,  witjh 
the  result  that  tbe  notices  given  to  the  army 
agents  before  the  gazetting  were  perfectly  useless 
and  idle.  It  was  not  open  to  say  that  the  army 
agents  when  the  London  Gazette  appeared  ought 
to  have  remembered  the  notice  which  they  had 
received  the  previous  day  or  the  previous  week. 
The  previous  notice  was  void  altogether  because  it 
was  not  given  to  a  person  who  was  the  legal 
holder  of  the  fund.  But  immediately  on  tbe 
appearance  of  the  London  Gazette  the  equitable 
incumbrancers,  if  they  were  wise,  took  care  to 
serve  the  army  agents  with  notice.  And  the  rule 
adopted  was  that  all  notices  received  on  the  same 
day  ranked  part  passu  for  this  purpose,  and  as 
between  them  they  went  in  data  of  priority  of 
charge.  Indeed,  the  practice  went  to  this  extent 
that,  if  notice  was  served  after  office  hours  on  the 
day  next  preceding  the  publication  of  the  London 
Gazette,  that  should  be  treated  as  good  notice  oo 
the  day  that  the  London  Gazette  appeared,, 
because  it  would  be  assumed  that  the  parties  who 
received  it  would  open  it  the  next  morning.  Bat, 
if  it  arrived  previously,  it  was  a  bad  notice  and 
void.  In  all  those  cases  it  was  held  that  the  right 
of  the  incumbrancers  was  according  to  priority  of 
date  on  which  each  notice  was  received  after  the 
London  Gazette  appeared,  and  the  fund  belonged 
to  the  officer.  Now,  from  those  cases  it  is  per- 
fectly obvious  that  two  things  follow  :  First,  that 
where  the  subject  of  the  equitable  incumbrance 
id  an  expectancy  or  possibility  notice  is  necessary, 
and  priority  goes  according  to  the  date  of  the 
receipt  of  the  notice;  and.  secondly,  that  as 
between  notices  of  even  date  the  incumbrancers 
rank  according  to  the  priority  of  charge.  That 
being  so,  there  is  no  distinction  at  all  between 
such  a  case  as  that  and  a  case  such  sb  this. 
During  the  time  that  the  testator  was  alive 
Frederick  Dallas  enioyed  in  respect  of  his 
legacy  the  ptoBpeot  of  having  a  Bum  of  money  if 
something  happened.  So  did  tbe  officer  in  the 
case  I  have  referred  to.   Now,  for  the  respondents 
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I  have  heard  an  argument  which  is  certainly  not 
deficient  in  courage.    I  am  told  that  all  those 
cases  are  wrong,  and  are  wrong  because  of  two 
recent  decisions  in  the  House  of  Lords — in  which 
those  cases  were  not  referred  to  or  commented  on 
or  dealt  with — and  which  have  laid  down  prin- 
ciples that  are  inconsistent  with  the  principles 
upon  which  those  cases  were  decided.  Now, 
among  the   learned  judges   who   decided    t lie 
earlier    cases  are   found    Page- Wood,  V.O, 
James,  L.J.,  Mellish,  LJ.,  Sir  George  Jewel. 
M.R  ,  and  Lord  Selborne — a  formidable  army 
of  names  if  one   is  to  ear   that  the  deci- 
sions of   those  learned  judges  were  wrong. 
That,  nevertheless,  is  the  argument  which  I  hare 
heard.  I  will  go  on  to  deal  with  the  two  cases  upon 
the  authority  of  which  it  is  now  contended  that  I 
must  Buy  that  the  earlier  authorities  are  all  wrong. 
The  first  of  them  is  Tailby  v.  Official  Receiver  (ubi 
tup.),  to  which  I  referred  just  now.   Let  me  recall 
what  the  facts  in  Tailby  v.  Official  Receiver  (ubi 
$up.)  were.   Tailby  was  the  assignee  of  certain 
book  debts  dne  from  the  firm  of  Wilson  Brothers. 
He  gave  notice  to  the  debtors.   Subsequently  the 
assignor  became  bankrupt ;   the  debtors  paid 
Tailby  ;  the  official  receiver  suod  Tailby  in  the 
County  Court,  and  after  many  vicissitudes,  in 
which  every  court  in  succession  reversed  the 
court   immediately  preceding   it,   the  official 
receiver  failed  in  the  House  of  Lords.  The 
whole  point  argued  and  decided  in  Tailby  v. 
Official  Receiver  (ubi  tup.)  was  whether  the  pro- 
perty which  was  there  referred  to  was  so  suffi- 
ciently identified  as  to  be  within  the  principles  of 
Holroyd  v.  Marthall  (7  L.  T.  Rep.  172 ;  10  H.  of 
L.  Caa.  191).   But  the  question  now  before  me 
did  not  arise  in  that  case  in  any  way  whatever, 
and  the  House  of  Lords  has  said  nothing  about 
it.    I  think,  therefore,  that  I  have  mentioned 
enough  to  show  that  Tailby  v.  Official  Receiver 
(ubi  tup.)  has  nothing  to  do  with  the  present  case. 
The  other  case  is  Ward  v.  Duncombe  (69  L.  T. 
Rep.  121  j  (1893)  A.  C.  369).   Now,  when  the 
judgments  in  Ward  v.  Duncombe  (ubi  tup.)  are 
read,  I  think  that  it  will  be  found  that  what  was 
established  there  was  this  :  That  the  doctrine  of 
notice  rests  upon  the  principle  that  the  equitable 
assignee  ought  to  take  such  steps  as  will  prevent 
the  assignor  from  retaining  the  apparent  owner- 
ship of  the  fund;  and,  secondly — if  it  be  different, 
although  I  think  it  is  ouly  an  application  of  the 
former  principle — that  the  equitable  assignee 
must  take  such  steps  as  will  give  him  ft  right 
in  rem  against  the  fund  assigned,  as  distinguished 
from  the  right  against  the  conscience  of  the 
assignor  of  the  fund ;  and  that  that  ought  to  be 
done  by  him  to  some  extent  at  any  rate,  not 
necessarily,  but  so  far  as  possible  before  taking 
possession  of  the  fund.     Now,  Dearie  v.  flat? 
(3  Russ.  1)  is,  of  course,  a  case  which  has  been 
very  often  criticised,  and  it  is  criticised  largely 
by  Lord  Macnaghten  in  Ward  v.  Duncombe  (ubi 
sup.),  the  case  to  which  I  have  been  referring. 
But  Dearie  v.  Hall  (ubi  #up.)  is  indisputable  law. 
Mirny  judges  hare  said  that  they  will  not  extend 
it;  but  there  it  is.    Ward*  Duncombe  (ubi  tup.) 
has  left  the  doctrine  of  notice  to  perfect  or  com- 
plete or  establish  the  title  of  the  equitable 
assignee  wholly  untouched  as  it  seems  to  me. 
Whether  it  has  left  it  as  resting  so  much  as  it 
was  BuppoBed  to  do  upon  a  doctrine  of  negligence 
I  am  not  clear,  but  the  principles  which  it 


enunciates  are  those  which  I  have  endeavoured  to 
express.    If  that  be  the  whole  effect  of  Ward  v. 
Duncombe  (ubi  tup.)— and  I  think  that  it  is  the 
whole  effect — how  does  that  touch  in  any  way  the 
doctrine  of  the  earlier  cases  as  regards  an  equit- 
able incumbrance  on  a  possibility  as  decided  in 
those  earlier  cases  ?    I  do  not  see  that  it  touches 
it  at  all.    The  argument  presented  to  me  has 
been  largely  to  this  effect:  At  a  moment  when 
the  equitable  incumbrance  is  given  the  equitable 
incumbrancer  could  not  give  notice  to  a  legal 
holder  of  the  fund,  because  there  i4  no  fund  in 
existence  and  no  legal  owner ;  ergo,  he  need  never 
give  notice  to  the  legal  holder  of  the  fund  when 
there  is  a  fund  in  existence.   It  is  sufficient  to 
answer  that  that  is  in  direct  contravention  to  all 
that  is  decided  in  the  earlier  oases;  and  the 
earlier  cases   are,  I  think,  good  law.  That, 
perhaps,   is   an   expression   which  I  scarcely 
ought  to  use.   I  do  not  need  to  say  whether 
or  not  they  ate  good  law.    It  suffices  for  me 
to  say  that    they  are  binding  decisions  abso- 
lutely untouched  by  anything  which  was  decided 
in  the  House  of  Lords  in  the  two  cases  to 
which  I  have  referred.     To  put  the  argument 
which  has  been  addressed  to  me  on  behalf  of  the 
respondents  in  a  slightly  different  form,  it  rnnB 
thus:  As  has  been  said  the  equitable  incumbrance 
upon  an  expectancy  is  only  that  thing  which 
binds  the  conscience  of   the  assignor,  and  it  is 
argued  that   through    the   conscience  of  the 
assignor  no  one  can  %el  more  than  the  assignor 
generously  can  give  him;  or,  secondly — respecting 
what  I  have  already  stated — that  at  the  date  of 
the  incumbrance  there  was  no  legal  holder  of  the 
fund,  and  no  notice  therefore  could  be  given  to  a 
legal  holder  at  that  time ;  ergo,  no  notice  need 
be  given  at  any  time.   For  that  last  proposition 
a  passage  in  particular  was  referred  to  in  the  judg- 
ment in  Rc  Wyatt ;  White  v.  Ellis  (65  L.  T.  Rep.  841 ; 
(1892)  1  Oh.  188),  the  case  which  was  affirmed  under 
the  name  of  Ward  v.  Duncombe  (ubi  tup.).  The 
passage  referred  to  is  at  p.  207  of  (189?)  1  Ch.,  and 
it  runs  thus  :  "  The  time  of  the  taking  of  the 
subsquent  charge,  or  more  exactly  the  time  when 
inquiry  was  or  ought  to  be  made  of  the  trustees, 
and  not  the  peruxf  of  distribution,  thus  appears 
to  be  the  critical  moment."    Now,  the  argument 
that  rests  upon  that  sentence  is  not,  I  think,  a  bad 
illustration  of  the  fallacies  into  which  you  may 
fall  if  yon  allow  yourself  to  read  that  sentence 
divorced  from  the  context  and  divoroed  from  the 
circumstances  under  which  the  language  is  used. 
That  language  was  used  without  reference  in  any 
way  to  such  a  point  as  I  am  considering  here, 
but  with  reference  to  a  case  where,  of  two  trustees, 
one  had  a  notice.   And  the  question  was  whether, 
he  having  died,  and  having  been  succeeded  by  a 
new  trustee,  and  the  new  trustee  and  the  original 
trustee  not  knowing  the  equitable  incumbrancer, 
he  was  entitled  to  say  :  "  Well,  the  man  who  had 
notice  from  the  man  who  gave  notice  is  no  longer 
a  trustee,  and  therefore  the  doctrine  does  not 
apply."   Directly  you  see  that  that  was  the  cir- 
cumstance under  which  the  language  was  used, 
it  becomes  apparent  that  the  principle  is  not 
applicable  at  all  to  a  case  like  that  which  is  now  in 
question.    In  the  case  here  there  was,  down  to 
the  death  of  the  testator,  no  legal  holder  of  the 
fund.    At  the  death  of  the  testator  there  was  a 
legal  holder.    Ought  you  to  give  notice  to  tbe 
legal  holder  when  there  is  a  legal  holder  ?  Now, 
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to  that  argument,  which  I  ha  to  endeavoured  to 
btate  again  in  a  different  form,  the  army  agents' 
eases,  of  course,  are  a  complete  reply.  The  equit- 
able assignee  of  the  officer  who  gave  his  notice — 
if  he  waa  earlier  in  point  of  time  with  his  notice 
—did  through  the  conscience  of  his  assignor  get 
more  than  his  assignor  could  properly  have  given 
him  because  he  stepped  in  with  the  notice  and 
then  accepted  priority.  I  therefore  hold  that 
notice  in  the  present  case  is  necessary.  I  pass  on 
to  consider  what  notice  must  be  given,  and  to 
whom.  As  regards  the  person  to  whom  notice 
roust  be  given  I  will  read  a  sentence  from  the 
judgment  of  Lord  Selborne  in  one  of  the  earlier 
ca*e*—  Addison  v.  Cox  (28  L.  T.  Rep.  45  ;  L.  Rep. 
8  Ch.  App.  76,  at  p.  79)— to  the  effect  that  the 
notice  must  be  a  notice  given  to  a  person  who  is 
"  bound  by  some  contract  or  obligation  existing 
at  the  time  when  the  notice  reaches  him."  The 
whole  substratum  of  the  army  agents'  cases  was 
that  the  notice  given  to  the  army  agents  when  they 
were  not  bound  by  any  contract  or  obligation  was 
altogether  futile  and  useless.    It  was  only  a  notice 

S- van  when,  by  the  gazetting  of  the  officer  out  of 
e  army,  the  army  agents  became  the  trustees  for 
him.  The  notice,  therefore,  must  be  given  to  a 
person  bound  by  some  contract  or  obligation. 
Next,  the  notice  if  acquired  in  fact  by  the  legal 
holder  of  the  fund  is  operative  even  though  it  be 
obtained  not  by  direct  notice  from  the  encum- 
brancer, but  under  such  circumstances  as  that  as 
a  matter  of  business  he  would  be  taken  to  have 
■known  it  I  read  this  from  Lord  Cairns  in  Lloyd 
<r.  Banks  (L.  Rep.  3  Ch.  App.  488,  at  p.  491) :  "  If 
it  can  be  shown  that  in  any  way  the  trustee  has 
.got  knowledge  of  that  kind — knowledge  which 
would  operate  upon  the  mind  of  any  rational 
roan,  or  man  of  business,  and  make  him  act  with 
reference  to  the  knowledge  he  has  so  acquired- 
then,  I  think,  the  end  is  attained,  and  that  there 
iias  been  fixed  upon  the  conscience  of  the  trustee, 
And  through  that  upon  the  trust  fund,  a  security 
against  its  being  parted  with  in  any  way  that 
would  be  inconsistent  with  the  incumbrance  which 
has  been  created."  Further,  suppose  that  there 
•are  several  trustees,  notice  to  one  of  their  number 
will  be  sufficient  if  he  be  not  a  trustee  standing 
in  such  a  position  that  it  is  his  interest  to  conceal 
the  notice.  And  this  is  none  the  less  true  because 
the  question  arises  after  that  one  who  has  received 
the  notice  is  dead  and  when  the  survivor  and  the 
new  trustee  have  not  knowledge.  It  was  decided 
Jte  Wyail ;  White  v.  Ellis  (65  L.  T.  Rep.  841 ; 
(1892)  1  Ch.  188)— in  the  House  of  Lords  sub  nom. 
Ward  v.  Duneombe  (69  L.  T.  Rep.  121 ;  (1893) 
A.  C.  369) — that  an  effective  notice  is  not  dis- 
placed by  any  change  of  the  trustees ;  so  that,  if 
notice  he  given,  say,  to  all  of  three  trustees,  and 
they  all  cease  to  be  trustees,  and  three  other 
people  become  trustees  who  have  no  notice,  the 
■original  notice  would  be  good.  That  is  the 
decision  in  Be  Wasdale ;  Brittin  v.  Partridge  (79 
L.  T.  Rep.  520;  (1899)  1  Ch.  163),  decided  by 
Stirling,  J.  But  this  last  proposition  is,  it  may 
be,  subject  to  exception  in  the  case  which  arose 
in  Timgon  r.  Bamsbottom  (2  Keen,  35),  upon 
which  Lord  Herschell  commented  in  Ward  v. 
Duneombe  (ubi  sup.).  If,  however,  the  assignee 
be  himself  one  of  the  trustees,  and  he  is  the  only 
person  who  receives  notice  then,  according  to 
Jlrovme  v.  Savage  (4  Draw.  635).  notice  to  him  will 
not  do.    In  Browne  v.  Savage  {ubi  sup.)  Kin- 


I  dersley,  Y.O.  says :  "  In  the  case  where  the  as- 
I  signor  is  himself  one  of  the  trustees,  he  being  the 
only  one  of  the  trustees  who  has  any  notice  or 
knowledge  of  the  assignment  which  he  has  made, 
if  be  should  afterwards  apply  to  another  person  to 
advance  him  a  sum  of  money  on  an  assignment 
of  his  interest,  concealing  the  fact  of  the  prior 
assignment,  such  proposed  assignee  could  not, 
by  any  caution  in  making  inquiry  of  all  the 
trustees,  discover  the  fact  of  the  prior  assign- 
ment ;  for  it  is  the  interest  of  the  trustee,  who  is 
the  proposed  assignor,  to  conceal  the  prior  assign- 
ment; and  the  other  trustees  know  nothing  about 
it."  I  pass  on  to  consider  who  were  the  persons 
who  baa  notice,  and  who  were  the  persons  who 
ought  to  have  had  notice,  on  the  facts  of  the  case 
before  me.  Now  the  first  proposition  which  it 
will  be  necessary  to  deal  with  is  th  s :  Frederick 
Dallas,  the  sole  surviving  executor,  waa  himself 
the  assignor,  and,  of  course,  he  knew  all  of  his 
own  assignments.  When  the  testator  died  was 
he  or  was  he  not  a  legal  owner  of  the  fond  so 
that  his  knowledge  operated  in  favonr  of  all  the 
equitable  assignees  as  being  within  Lloyd  v.  Banks 
(ubi  sup.)—  knowledge  which  he  had  which  would 
be  effectual  ?  Now  the  first  proposition  to  deal 
with  is  this:  Frederick  Dallas,  as  I  have  said, 
renounced  probate.  What  was  the  effect  of  his 
renunciation?  The  enactments  20  &,  21  Vict, 
c.  77,  s.  79,  and  21  St  22  Vict.  c.  95,  s.  16,  are 
sections  which  deal  as  regards  the  former  with 
the  case  of  renunciation,  and  the  latter  the 
case  of  death  of  the  executor  or  failure  of  the 
executor  to  appear  and  take  probate  when  cited. 
As  tegards  all  those  cases  the  earlier  statute 
provides,  and  I  will  read  sect.  79  as  to  renuncia- 
tion (whioh  is  the  relevant  one  here)  that :  "  Where 
any  person  after  the  commencement  of  this  Act 
renounces  probate  of  the  will  of  which  he  is 
appointed  executor,  or  one  of  the  executors,  the 
rights  of  such  person  in  respect  to  the  executor- 
ship shall  wholly  cease,  and  the  representation  to 
the  testator  ana  the  administrator  of  his  effects 
shall  and  may,  without  any  further  renunciation, 
devolve,  and  be  committed  in  like  m inner  as  if 
such  person  had  not  been  appointed  executor." 
Now,  upon  that  first  ground,  as  it  seems  to  me, 
the  executor  who  subsequently  renounced  as  the 
result  of  the  renunciation  stood  from  the  first  in 
such  a  position  as  that  he  was  not  for  this  pur- 
pose a  legal  bolder  of  the  fond.  Leaving  the 
statute  and  regarding  it  upon  general  grounds 
according  to  Ward  v.  Duneombe  [ubi  tup.),  what 
yon  have  to  do  is  to  give  a  notice  to  the  person 
who  has  the  disposition  of  the  fund.  You  serve 
the  legal  holder  because  it  is  he  who  holds  the 
purse  strings  and  keeps  the  money.  Now  it 
seems  to  me  that  the  executor  who  renounced 
never  was  a  person  who  had  the  disposition  of  the 
fond.  He  could  not  have  bad  the  disposition  of 
the  fund  except  by  intermeddling  with  the  estate. 
If  he  intermeddles  with  the  estate  he  cannot 
renounce.  He  therefore  is  a  person  who  never 
had  the  disposition  of  the  fund ;  and  therefore  he 
is  not  the  person  to  whom  a  notice  ought  to  be 
given.  He  never  had  the  purse  at  his  disposition 
and  he  would  not  be  properly  addressed.  But, 
f ui  ther,  suppose  that  you  serve  the  sole  executor 
with  a  notice  would  it  be  his  duty  when  an 
administration  is  subsequently  granted  to  some- 
body else  to  hand  on  that  notice  to  the  person 
who  would  then  be  the  legal  holder  of  the  fund 
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and  would  that  have  a  retrospective  operation 
as  if  it  bad  been  served  on  the  date  of  the  renuncia- 
tion by  tbe  renouncing  executor 't  By  that  again 
I  cay  that  the  renouncing  executor  can  owe  no 
duties  at  all  to  the  estate.  His  position  is  this, 
that  the  testator  has  by  hia  will  nominated  him 
to  an  office,  and  the  tenure  of  that  office  no  doubt 
comes  to  the  executor  not  by  virtue  of  the  pro- 
bate, but  by  virtue  of  the  will.  But  he  is  not 
bound  to  take  the  office.  Tbe  testator  cannot 
impose  it  upon  him  against  his  wish.  And 
if  he  refuses  to  take  it  then  he  is  a  person  who 
refuses  to  have  anything  to  do  with  the  estate, 
and  he  cannot  be  a  person  who  owes  to  the  estate 
the  duty  of  handing  on  to  a  legal  personal  repre- 
sentative, when  subsequently  constituted,  notices 
which  in  his  hands  were  of  no  value  at  all. 
Again,  apart  from  this  ground  altoge* ber,  what 
was  Frederick  Dallas's  position  ?  He  was  the 
sole  surviving  executor  and  the  assignor.  Sup- 
pose  that  a  notice  to  him  under  any  circumstances 
could  be  effectual — effectual,  1  mean,  as  being  a 
service  on  tbe  legal  holder  of  the  fund.  This 
question  then  arises.  Where  the  sole  legal 
holder  is  also  the  equitable  assignor  is  the 
knowledge  which  he  necessarily  possesses,  a  know- 
ledge which  enures  for  the  benefit  of  the  equitable 
incumbrancers  ?  It  is  but  an  application  of  the 
principle  of  Browne  v.  Savage  (ubi  sup.)  to  say 
that  that  cannot  be  so.  Broxcne  t.  Savage  (ubi 
$tip.)  lays  down  that  if  you  give  notice  to  one  of 
several  trustees,  be  being  himself  tbe  assignor, 
that  will  not  do.  In  the  same  way  notice  to  a 
sole  legal  holder  who  is  himself  possessed  of  the 
fund  will  not  do.  On  all  these  grounds  it  seems 
to  me  that  Frederick  Dallas  bad  knowledge,  and 
the  fact  that  he  had  knowledge  was  not  any 
notice  at  all  for  the  purpose  of  protecting  the 
equitable  incumbrancers.  Then,  if  be  was  not 
the  person,  who  was  the  person  to  whom  the 
notice  could  be  given ?  The  answer  is  easy. 
There  came  into  existence  for  the  first  time  a 
legal  holder  of  this  fund  when  on  the  4th  March 
11)03  administration  with  the  will  annexed  was 

Hted  to  Mrs.  Beedell.  I  am  not,  in  saying 
saying  that  there  was  in  the  interval  no 
owner  at  all.  Tbe  legal  ownership  must  be 
somewhere,  but  it  was  not  in  Frederick  Dallas. 
Whether  it  was  in  tbe  Crown  or  tbe  President  of 
the  Probate  Division,  as  it  would  have  been  under 
the  old  law,  I  need  not  set  myself  to  inquire.  It 
was  somewhere  no  doubt,  but  it  was  not  in 
Frederick  Dallas.  It  was  not  in  any  person  who 
was  served  on  the  4th  March  ]"'.<;•:.  when  Mrs. 
Beedell  took  out  letters  of  administration.  She 
was  the  legal  own*  r.  and  she  was,  in  my  opinion, 
the  person  upon  whom  notice  could  effectually 
be  served.   Substantially  that  determines  all  tbe 

Jueetions  that  have  been  argued  before  me.  But 
have  to  say  a  word  or  two  with  respect  to  some 
subsidiary  arguments  that  have  been  addressed  to 
me  for  the  purpose  of  showing  that  I  have  not 
overlooked  them.  In  the  first  place  an  argument 
was  addressed  to  me  by  counsel  for  one  of  the 
incumbrancers,  which  was  to  this  effect,  that  the 
notice  to  the  administratrix  after  the  administra- 
tion does  regulate  the  priorities  except,  so  counsel 
said,  that  as  against  a  person  who  has  given 
notice  before  an  administration  a  subsequent 
incumbrancer  in  date  cannot  by  notice  to  the 
administratrix  obtain  priority.  I  took  that  down 
from  the  counsel,  arguing  tbe  matter  so  that  I 


might  say  that  I  was  accurately  representing  his 
proposition.    Counsel  assented  to  it  when  I  read 
it  to  him.    I  fail  to  see  the  argument  in  support 
of  it.    There  was  the  case  of  Lloyd  v.  Banks- 
(ubi  eup.).   I  have  looked  into  that  caee,  and  I 
fail  to  see  that  it  has  any  bearing  on  the  point 
discussed  here.   In  that  case  no  notice  was  given 
to  a  person  who  was  not  a  trustee  ;  nor  was  there 
any  question  argued  as  to  what  tbe  effect  of  that 
would  be.    And  I  am  myself  unable  to  appreciate 
bow  a  notice  given  to  a  person  who  is  not  tbe 
legal  holder  can,  upon  the  principle  I  have 
endeavoured  to  explain,  have  anything  to  do  with 
it.   Another  argument  advanced  was  tor  another 
incumbrancer,  by  whom  a  notice  was  given  on 
the  25th  Jan.  1 :'"! — that  is  to  say,  during  the 
testator's  lifetime.  Of  course,  such  a  notice  would 
be  perfectly  idle.   That  is  no  good  at  all.   But  it 
was  argued  that  if  the  administratrix  after  she 
became  such  heard  of  that  previous  notice  in  1901 
that  would  be  a  good  notice,  and  there  ought  to  be 
an  inquiry  to  find  out  if  that  was  so.   I  fail  to  see 
any  ground  whatever  for  that  argument.   It  has- 
been  decided  over  and  over  again  that  a  trustee 
being  a  person  who  is  not  the  legal  holder  can 
have  no  notice  at  all.   Another  argument  was 
tint  the  first  charge,  which  was  executed  after 
the  testator's  death,  and  of  which  notice  was 
given  to  the  legal  personal  representative,  takes 
priority  of  everybody.    I  fail  to  see  any  ground 
for  that  contention  at  all.    With  previous  incum- 
brancers the  question  is  whether  they  have  so- 
given  notice  as  to  entitle  them  to  avail  them- 
selves of  it.    The  last  argument  was — that  the 
fund  did  not  actually  reach  tbe  bands  of  tbe 
administratrix  until  early  in  May  11*03,  after  the 
order  for  payment  by  the  Court  of  Lunacy  was. 
made ;  and  that  until  the  fund  reached  her  hands 
notice  to  her  was  ineffectual.   That  was  argued 
upon  the  authority  of  a  case  of  Mutual  Life 
Assurance  Society  v.  Langley  (51  L.  T.  Rep.  284 . 
26  Ch.  Div.  686;  on  appeal  54  L.  T.  Rep.  326; 
32  Ch.  Div.  460,  at  p.  473).   Tbe  argument  pre- 
sented is  that  so  long  as  tbe  fund  was  in  the 
Court  of  Lunacy  notice  to  the  trustee,  the  legal 
holder,  was  not  sufficient,  and  a  stop  order  ought 
to  be  obtained.     Now,  Mutual  Life  Assurance 
Society  v.  Langley  (ubi  sup.)  was  a  case  in  which 
a  fund  was  in  the  Court  of  Chancery  and  the 
Court  of  Chancery  had  tbe  execution  of  tbe  trust* 
or  the  administration  of  the  fund.    Under  those 
circumstances  the  court  may  not  be  altogether 
incorrectly  described  as  standing  in  the  position, 
of  a  trustee.    What  was  held  was  that  where  a 
fund  is  bo  in  court  notice  to  the  trustee  alone  is- 
not  sufficient ;  but  that  you  must  get  a  stop  order 
also.     Of  course  the  distinction  between  that 
case  and  tbe  present  case  is  obvious.   The  Court 
of  Lunacy  is  not  executing  a  trust  or  adminis- 
tering tbe  estate  in  any  way.    The  Court  of 
Lanacy  is  only  a  custodian  of  the  property  of  the 
person  who  is,  by  reason  of  hi*  unsoundness  of 
mind,  unable  to  control  it  himself.   The  moment 
that  person  dies  the  basis  of  the  jurisdiction  in 
Lunacy  has  gone.   There  is  no  lunatie,  and  the 
person  who  is  left  becomes  entitled  by  devo- 
lution of  the  fund,  and  is  for  all  purposes 
the  owner  and  holder  of  the  fund.   Tbe  Court  of 
Lunacy  is  in  no  sense  a  trustee  in  any  way. 
Some  of  the  parties  have  endeavoured  to  obtain 
priority  and  failed  because  the  Court  of  Lunacy 
cannot  give  it  them.   Their  argument  also,  i 
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think,  fails.  I  believe  I  have  now  travelled  over 
the  whole  field,  and  it  is  a  very  large  one,  of  the 
numerous  authorities.  The  result  is  that  I  come 
to  the  conclusion  that  the  priorities  will  rank 
according  to  the  date  of  the  notice  given  to 
the  administratrix  after  the  administration  whs 
granted,  and  I  so  declare.  I  will  only  add  this : 
The  respondents  have  argued  —  I  will  not  say 
without  reason — that  in  such  circumstances  it  is 
very  difficult  for  the  equitable  incumbrancers  to 
protect  themselves  by  notice.  That  is  the  diffi- 
culty which  arose  in  the  old  cases  of  the  army 
agents.  It  used  to  be  the  practice,  I  believe,  to 
poet  a  notice  every  day  to  the  army  agents  in 
case  by  misfortune  the  fund  should  come  into 
their  hands  without  the  incumbrancers  being 
provided  for.  Each  incumbrancer  had  to  endea- 
vour to  be  first  in  the  field,  or  as  early  as  anybody 
else.  It  is  said  truly  enough  that,  inasmuch  as 
the  fund  was  created  or  became  the  property  of 
the  officer  by  the  publication  in  the  Qazette  which 
was  open  to  everybody,  everybody  bad  the  mean*) 
of  knowing  it,  and  therefore  he  could  protect 
himself.  It  is  said — I  am  not  sure  how  far  that 
is  so— that  in  the  case  of  the  granting  of  letters 
of  administration  there  is  not  the  same  facility 
of  obtaining  information.  That  may  be  so,  but 
it  appears  to  me  that  it  has  nothing  to  do  with 
the  question  of  law  which  I  have  to  decide.  If  it 
be  the  law,  as  I  hold  it  is,  that  an  equitable 
assignee  with  a  possibility  of  future  priority  can 
only  secure  himself  to  the  enjoyment  of  his 
security  by  giving  notice  to  the  legal  holder 
when  there  is  one ;  he  must  meet  that  difficulty 
as  beet  he  can.  He  may  have  to  return  to  the 
old  practice  of  posting  a  letter  daily.  I  declare 
that  the  priority  of  these  incumbrancers  will  be 
according  to  the  dates  of  the  notices  given  by 
them  respectively  to  the  administratrix  after 
administration  was  granted  ;  and  that,  of  course, 
in  the  case  of  notices  received  ou  the  same  day, 
they  will  rank  in  priority  of  the  date  of  the  charge. 

From  that  decision  Frederick  Stuart  now 
appealed. 

Henry  Terrell,  K.C.  and  P.  F.  8.  Stokes  for  the 
appellant.  —  The  main  question  raised  by  this 
appeal  is  whether  the  priorities  of  the  several 
incumbrancers  are  to  be  regulated  by  the  dates  of 
their  respective  securitiee  or  by  the  dates  given 
by  them  respectively  to  the  administratrix.  From 
the  observations  of  Lord  Cairns  in  8hrop$hire 
fJnion  Railway*  and  Canal  Company  v.  The  Queen 
<32  L.  T.  Ren.  283 ;  L.  Rep.  7  E.  &  I.  App.  496, 
at  p.  506)  will  be  seen  the  general  rule  applicable 
to  priorities.  The  question  is  whether  within 
those  words  the  court  can  find,  as  Buckley,  J.  did, 
"something  tangible  and  diatinct,  something 
which  can  nave  the  grave  and  strong  effect  to 
accomplish  the  purpose  for  which  it  is  said  to 
have  been  produced,"  in  order  to  take  away  the 
pre-existing  equitable  title  of  the  appellant,  and 
«o  to  deprive  him  of  his  priority.  There  was  no 
negligence  on  the  part  of  the  appellant  as  to 
iriving  notice  of  his  charges.  The  moment  he 
beard  of  the  grant  of  the  letters  of  administration 
he  gave  notice  to  the  administratrix.  [Cozens* 
Hardy,  L.J.  referred  to  the  "  army  agents'  cases," 
such  as  Buller  v.  Plunkett  (1  J.  & ,  H.  441),  where 
notices  were  given  to  army  agents  by  money* 
lenders  daily  who  did  not  know  when  the  money 
realised  by  officers  upon  the  sale  of  their  com- 


missions  would  reach  the  agents'  hands.  Stir, 
lino,  L.J. — Did  not  Ward  v.  Duncombe  (69  L.  T. 
Rep.  121 ;  (1893)  A.C.  369;  deal  with  the  question 
of  negligence  in  giving  notice  of  an  incumbrance  ?] 
Yes ;  and  in  that  case  the  whole  of  the  authorities 
upon  the  question  of  priorities  were  discussed. 
The  decision  there  proceeded  on  Dearie  v.  Hall 
(3  Russ.  1),  the  foundation  of  which  was  negli- 
gence. Unless  the  present  case  comes  within  the 
doctrine  of  Dearie  v.  Hall  {ubi  sup.)  the  several 
incumbrancers  must  rank  according  to  the  dates 
of  their  respective  securities.  Lord  Herschell  in 
WW  v.  Duncombe  (ubi  tup.),  at  p.  376  of  (1893) 
A.  C,  stated  the  judgment  of  Sir  Thomas  Plumer 
in  Dearie  v.  Hall  (ubi  sup.),  and  that  he  relied  on 
the  law  laid  down  in  Ryall  v.  Bowleg  (1  Yes.  343). 
The  question  of  notice  can,  we  submit,  have  no 
application  here.  [Williams,  L.J. — Is  there  any 
case  in  which  it  has  been  decided  that  a  second 
incumbrancer  who  has  not  given  notice  takes 
priority  over  a  first  incumbrancer  who  has  also 
not  given  notice  in  a  case  similar  to  that  to  which 
you  are  referring  ?]  Ib  not  Dearie  v.  Hall  (ubi 
tup.)  a  case  of  that  kind  P  [Williams,  L.J. — 
No.  Certainly  not.  Cozens-Hardt,  L.J.  referred 
to  Tailby  v.  Official  Receiver  1 60  L.  T.  Rep.  162 ; 
13  App.  Cas.  523).]  The  object  of  the  principle 
upon  which  notice  gives  priority  was  to  do  equity. 
Ia  this  court  going  to  apply  that  doctrine  to  enable 
one  person  to  deprive  another  of  a  right  of  which 
he  could  not  avail  himself  'i  [Williams,  L.J. 
referred  to  Fotter  v.  Coclcerell  (3  CI.  &  Fin-  456,  at 
p.  462).]  None  of  the  grounds  referred  to  in  the 
authorities  can  possibly  apply  where  at  the  date 
of  the  incumbrance  there  is  no  fund  in  existence 
and  no  trustee  of  it.  None  of  the  competing 
incumbrancers  can  know  that  the  fund  has  come 
under  the  control  of  some  person.  The  rule  in 
Dearie  v.  Hall  (ubi  tup.)  does  not  touch  a  case  like 
that.  No  question  of  negligence  can  arise  here. 
The  foundation  of  that  case  be  it  what  it  may  is 
quite  different  from  what  it  is  here.  As  regards 
the  numerous  "  army  agents'  cases."  referred  to 
by  Cozens-Hardy.  L.  J.,  the  principle  ones  are  the 
following: 

Buller  v.  Plunlcett,  1  J.  A  H.  441 ; 
Webtier  r.  Wtbster,  31  Bear.  393 ; 
Somerset  v.  Cor,  33  Beav.  634  : 
Earl  of  8ufolk  and  Berkthtre  v.  Cox,  16  L.  T.  Rep. 
374; 

Calither  v.  Porbet,  25  L.  T.  Rep.  772 ;  L.  Rep.  7 

Ch.  App.  109 ; 
Johnstone  v.  Cox,  43  L.  T.  Rep.  690 :  16  Ch,  Div. 

571 ;  affirmed  on  appeal,  45  L.  T.  Rep.  657  ;  10 

Ch.  Div.  17. 

[Williams,  L.J.— Referred  to  Collyer  v.  Isaacs 
(45  L.  T.  Rep.  567 ;  19  Ch.  Div.  342).]  In  John- 
stone v.  Cox  (ubi  sup.),  there  was  a  trustee  the 
moment  the  fund  came  into  existence.  Therefore 
the  fact  that  the  moment  that  the  incumbrancer 
gave  notice  to  the  army  agents  and  thereby  got 
there  a  priority  does  not  affect  the  present  case  as 
the  administratrix  was  not  appointed  until  some 
time  after  the  fund  came  into,  existence;  and  the 
assignment  operates  as  soon  as  the  fund  comes 
into  existence.  It  would  be  extending  the  rule  to 
a  state  of  ciroumstanoos  to  which  it  was  never 
intended  to  apply  if  the  principle  of  the  army 
agents'  cases  is  held  to  govern  the  present  case. 
They  referred  also,  on  the  question  of  notice,  to 
Re  Wasdale;  Brittin  t.  Partridge,  79  L.  T.  Rep. 
520;  (1899)  1  Ch.  163. 
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Aa  to  the  effect  of  renunciation  of  probate,  see 
Williams's  Executors  and  Administrators  (9th 
edit.,  toI.  1.  p.  233)  citing  20  4  21  Vict.  c.  77,  s.  79. 
The  words  of  that  section  are  such  that  thej  do 
not  cause  the  executor  to  cease  to  be  an  executor 
for  all  purposes,  but  he  is  the  person  to  whom 
notice  mar  be  given  of  an  incumbrance  upon  a 
legacy.  The  case  of  renunciation  and  appoint- 
ment of  an  administrator  is  similar  to  the  case  of 
a  new  trustee  being  appointed.  The  person  who 
gave  the  executor  notice  is  entitled  to  priority. 
[Williams,  L.J.  referred  to  Williams's  Executors 
and  Administrators.  9th  edit .  vol.  1,  p.  250.]  The 
case  of  Browne  v.  Savage  (4  Drew.  635),  cited  by 
Buckley,  J.  upon  the  question  of  the  effect  of 
notice  by  an  assignee  to  one  of  several  trustees, 
was  followed  by  Cozens-Hardy,  L.J.  (when 
Cozens- Hardy,  J.)  in 

Lloyd'*  Bank  Limited  v.  Ptnr$on,  81  L.  T.  Rep. 
314 ;  (1901)  1  Ch.  865. 

They  referred  also  to 

JFiU«#  v.  Qreenhill,  4  Ds  O.  F.  &  J.  147  sited  in 
Ward  v.  Dunnmbe  (ubi  tup.). 

Buekmatter,  K.C.  and  A.  R.  Maeklin  for  the 
respondents,  the  petitioners;  L.  R.  Ryland  for 
the  respondents,  the  Staffordshire  Financial  Com- 
pany Limited;  and  Vaughan  Williame  and  H. 
Jfarsaattfor  the  respondents,  other  incumbrancers, 
were  not  called  upon  to  argue. 

Williams,  L  J  — I  think  that  the  decision  of 
Bnckley,  J.  is  quite  right  and  ought  to  be 
affirmed.  Really  with  regard  to  very  nearly  all 
the  questions  which  have  been  argued  before 
us  on  behalf  of  the  appellant  we  are  bound 
by  authority.  I  wish  in  order  to  clear  the 
ground  first  without  giving  details  to  shortly  state 
sufficient  to  show  how  the  question  arises  which 
we  have  to  determine  in  the  present  case.  [His 
Lordship  summarised  the  facts  of  the  case,  and 
continued :]  The  incumbrances  created  by  Frede- 
rick Dallas  upon  the  fund  which  has  come  into 
existence  and  became  his  are  in  the  aggregate 
very  much  larger  than  the  fund  itself.  The  result 
is  that  the  question  has  arisen  as  to  the  priority 
of  the  several  incumbrancers.  On  the  5tb  March 
1903,  the  date  of  the  grant  of  the  letters  of 
administration,  notices  were  given  to  the  adminis- 
tratrix of  certain  incumbrances  which  for  brevity 
I  will  call  "the  Brooks- Jen  kins  incumbrances." 
for  either  Messrs.  Brook*,  Jenkins,  and  Co. 
or  their  clients  were  the  incumbrancers.  There 
was  a  much  earlier  incumbrance  in  point  of  date 
than  some  of  the  Brooke- Jenkins  incumbrances 
—namely,  one  in  favour  of  Stuart.  There  could 
be  no  effective  notice  given  by  an  incumbrancer 
so  as  to  enable  bim  to  obtain  priority  until  the 
fund  came  into  existence  and  there  was  some 
person  who  had  control  of  the  fund  and  to  whom 
notice  could  be  given.  So  we  begin  with  this, 
that  there  could  be  no  notice  given  during  the 
lifetime  of  the  testator.  The  next  period  with  which 
we  have  to  deal  is  the  period  between  the  death 
of  the  testator  and  the  reunciation  of  probate 
by  Frederick  Dallas.  With  regard  to  that  period 
we  have  not  got  to  decide  to-day  whether  there 
could  be  good  notice  so  aa  to  affect  the  priorities 
given  to  the  executor  appointed  by  the  will,  but 
who  subsequently  renounced  probate  before  such 
renunciation,  because  it  is  plain  on  the  authori- 
ties that  if  the  person  to  whom  the  notice  is 


given  is  himself  the  awignor  both  in  the  case 
of  the  incumbrance  first  created  and  also  in  the 
case  of  the  later  assignment  that  notice  cannot 
be  an  effective  notice.    The  reason  of  that  is 
this :  Whatever  view  one  takes  of  the  principle 
upon  which  notice  is  allowed  to  affect  priorities 
is  common  to  all  the  therories  as  to  the  prin- 
ciple on  which  notice  is  effective  to  alter  priorities 
that  notice  is  given  upon  the  hypothesis  that  the 
trustee  or  other  person  who  dominates  legally 
the  fund  will  give  information  to  the  person 
giving  the  notice  if  there  is  any  prior  incumbrance 
in  existence.   And  it  is  plain  that  if  it  is  a  case 
in  which  there  is  only  one  such  trustee  or  person 
controlling  the  fund,  and  he  has  made  the  first 
assignment,  it  is  futile  to  give  bim  notice  of  the 
second  assignment  at  all,  because  it  is  his  obvious 
interest  to  conceal  from  the  puisne  incumbrancer 
the  first  incumbrance  which  he  baa  made.    If  he 
were  aware  of  the  first  incumbrance  be  might 
refuse  to  advance  money  on  the  security  of  the 
second  assignment    We  can  dispose  of  this  part 
of  the  case  at  once  by  referring  to  a  case  which 
Buckley,  J.  mentioned  in  his  judgment  of  Browne 
v.  Savage  (4  Drew.  635).    That  was  a  case  in 
which  the  actual  question  which  had  to  be  decided 
was  whether  a  notice  to  one  of  several  trustees — 
that  one  being  the  assignor— was  a  sufficient 
notice,  and  it  was  held  that  it  was  not  a  sufficient 
notice.   It  was  so  held  on  the  ground  that  it  was. 
his  interest  to  conceal  from  the  person  giving  the 
notice  the  very  fact  the  discovery  of  which,  if  it 
existed,  was  the  object  of  the  notice.   I  thought 
at  first,  when  the  case  was  cited  to  us,  that  the 
ground  of  the  decision  was  that  the  assignor 
would  be  likely  to  conoeal  the  fact  of  his  incum- 
brance from  his  fellow  trustees.   But  when  one 
comes  to  look  more  fully  into  the  report  of  the 
case,  and  particularly  at  p.  640  of  4  Drew.,  one 
sees  that  tbe  object  of  the  concealment  referred 
to  by  Kinderaley,  V.C.  was  not  concealment  from 
the  other  trustees,  but  concealment  of  the  fact 
of  the  earlier  incumbrance  from  the  person  who 
was  invited  to  make  an  advance  upon  a  second 
mortgage.   That  this  is  so  is  to  my  mind  made 
very  plain  by  the  observations  of  my  brother 
Cozens-Hardy  in  Lloyd's  Bank  Limited  v.  Pearton 
(84  L.  T.  Rep.  314;  (1901)  1  Ch.  865).   That  also,, 
like  Browne  v.  Savai/e  (ubi  sup.),  was  a  case  where 
several  trustees  had  control  of  the  fund ;  but  it  is 
the  principle  which  was  dealt  with  by  Cozens- 
Hardy,  J.   That  I  propose  to  refer  to,  and  it  is 
dealt  with  on  p.  873  of  (1901)  1  Ch.   He  says  •. 
M  It  would  be  whittling  away  the  rule,  and  indeed 
would  be  making  it  a  mere  trap,  if  it  were  to  be 
held  that  the  knowledge  which  an  assignor  trustee 
has  of  his  own  incumbrance  is  sufficient  to  give 
the  assignee  priority  against  a  subsequent  incum- 
brancer who  gives  due  notice  to  all  the  trustees. 
This,  I  take  it,  was  the  view  of  Kindersley,  V.C." 
The  result  of  these  authorities,  to  my  mind,  is 
this,  that  inasmuch  as  notice  to  or  knowledge  of  a 
sole  assignor-trustee  is  not  an  effective  notice  to 
operate  upon  priorities,  we  may  dismiss  at  once 
from  this  case  till  considerations  of  the  knowledge 
of  Frederick  Dallas,  the  named  executor  who  subse- 
quently renounced  probate.  Even  if  there  bad  been 
an  express  notice  to  him,  it  would  not  have  been 
an  operative  notice  for  this  purpose.    When  one 
passes  from  this  and  looks  to  see  when  the  next 
notice  was  given,  one  finds  that  no  other  notice 
was  given  by  any  other  incumbrancer  at  all  until 
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after  the  grant  of  letters  of  administration  to 
Mrs.  Beedell.  That  waa  on  the  4th  March  1903, 
and  notice  was  given  to  her  by  the  Brooks-Jenkins 
incumbrancers  on  the  5th  March  1903  and  any 
notice  which  was  given  by  Stuart  was  given 
uereral  dajB  subsequently  to  that.  In  that  state 
of  things,  therefore,  the  question  which  we  have 
to  answer  here  is,  ought  those  of  the  Brooks- 
Jenkins  incumbrances  which  in  point  of  date  of 
creation  were  subsequent  to  Stuait's  incum- 
brance to  take  priority  of  his  incumbrance  ?  All 
tbat  are  of  these  incumbrances  have  al)  got  it  an 
equitable  title,  and  their  equities  would  in  the 
ordinary  course  be  enforced  in  order  of  date. 
But  the  Brook 's-Jenkins  incumbrances  have  been 
the  first  to  give  notice  of  their  inenmbranoes. 
The  ground  on  which  counsel  for  the  appellant 
sought  to  argue  that  that  notice  ought  not  to 
give  any  priority  was  this:  He  said  that  the 
whole  principle  upon  which  giving  notice  is 
allowed  to  affect  priorities  was  that  thoBe  who 
bare  not  given  notice  have  been  guilty  of  some 
neglect  of  duty ;  and  that  if  that  be  bo,  it  cannot 
be  said  here  tbat  Stuart  had  been  guilty  of 
any  neglect  of  duty  whatever,  because  lie  could 
not  have  given  notice  during  the  lifetime  of  the 
testator.  Tbat  so  far  as  Frederick  Dallas— the 
assignor  and  named  executor1 — is  concerned  he 
could  not  have  given  any  effective  notice  to  him ; 
and  that  therefore  the  first  time  at  which  he  could 
bave  giv*n  an  effective  notice  was  upon  the 
grant  of  the  letters  of  administration,  and  ne  cou Id 
not  tell  when  that  was  to  take  place,  and  could 
not  prevent  the  Brooks- Jenkins  incumbrancers 
from  giving  the  first  notice,  as  it  was  through 
their  solicitors  that  application  was  made  for  the 
grant  of  the  letters  of  administration,  which  were 
granted  to  Mrs.  Beedell.  I  agree  so  far  with 
counsel  for  the  appellant  tbat  there  is  no  reason 
to  attribute  any  negligence  to  Stuart.  But  the 
;mswer  is  that  that  is  not  the  true  principle  to  be 
applied.  The  true  principle  has  been  determined 
once  and  for  all  by  the  case  of  Ward  v.  Duncombe 
(69  L.  T.  Rep.  121 ;  (1893)  A.  C.  369).  It  seems 
to  me  that  that  case  decides  that  the  principle 
which  has  been  suggested  by  counsel  for  the 
appellant  in  his  argument  as  the  ground  on  which 
notice  when  given  has  been  allowed  to  have  the 
effect  which  it  is  allowed  to  have  upon  priorities 
is  not  the  true  principle.  That  case  has  been  a 
good  deal  discussed  in  the  course  of  the  argument 
here,  and  I  do  not  propose  to  go  into  it  at  any 
length.  But  if  one  turns  to  the  observations  of 
Lord  Macnaghten  (at  p.  390  of  (1893)  A.  C.)  one 
finds  the  following:  "It  may  nerhaps  be  doubted 
whether  the  views  of  Sir  Thomas  Plumer  in 
Dearie  v.  Hall  (3  Rubs.  1)  were  quite  correctly 
appreciated  in  Foster  v.  Cockerell  (3  CI.  &  F.  456) 
— that  was  a  case  in  the  House  of  Lords — "  which 
gives  the  go-by  to  all  considerations  founded  upon 
the  conduct  of  the  parties.  But  however  that 
may  be,  Fotter  v.  Cockerel!  (ubi  tup.)  unquestion- 
ably lays  down  that  the  rule  known  as  the  rule  in 
Dearie  v.  Hall  (ubi  tup.)  is  independent  of  any 
consideration  of  the  conduct  of  the  competing 
assignees,  where  the  assignee  second  in  date  has 
ice  of  the  earlier  assignment.  Priority  in 
a  case  depends  simply  and  solely  on  priority 
of  notice."  I  cannot  imagine  any  words  which 
could  more  clearly  lay  down  the  principle  upon 
which  these  notices  are  supposed  to  operate. 
They  operate  independently  of  any  consideration 


of  conduct  of  the  competing  assignees  and  priority 
of  incumbrance  depend  simply  and  solely  upou 
the  priority  of  notice.  It  is  true  that  subsequently 
Lnrd  Macnaghten  goes  on  to  say  (at  p.  394  of 
(1893)  A.  C.) :  "  My  Lords :  I  have  made  these 
observations,  not  for  the  purpose  of  impugning 
the  authority  of  the  rule  in  Dearie  v.  HaU  (ubi 
tup.).  The  rule  is  settled  law.  But  it  seems  to 
me  that  when  your  Lordships  are  asked  to  extend 
the  rule  to  a  case  not  already  covered  by  autho- 
rity, it  is  proper  to  inquire  into  the  principles 
upon  which  the  rule  is  said  to  be  founded.  For 
the  reasons  which  I  have  already  given  I  do 
not  think  tbat  those  principles  are  so  clear 
or  so  convincing  that  the  rule  ought  to 
be  extended  to  a  new  case."  Having  said 
that,  I  think  that  I  ought  not  to  occupy  any 
time  by  referring  to  the  arguments  or  to 
the  opinions  of  the  Law  Lords  in  the  case 
of  Fotter  v.  Cockerell  (ubi  tup.)  to  show  that  Lord 
Macnaughten's  view  of  what  was  decided  in  that 
case  is  perfectly  accurate  further  than  to  say 
this :  That  when  one  looks  at  those  arguments  it 
is  perfectly  obvious  that  the  contention  of  the 
counsel  for  the  appellants  in  that  cose  was  almost 
identical  with  the  contention  of  counsel  for  the  ap- 
pellant in  this  case ;  and  their  contention  was  really 
answered  by  the  court  holding  that  the  rule  known 
as  the  rule  in  Dearie  v.  HaU  {ubi  tup.)  was  a  rule 
to  the  effect  and  based  on  the  principle  stated  by 
Lord  Macnaghten  in  his  judgment  in  Warde  v. 
Duncombe  (ubi  tup.).  Having  said  that,  I  have 
now  disposed  of  the  principal  argument  in  this 
case.  But  there  is  a  word  or  two  more  to  be  said, 
because  counsel  for  the  appellant  were  relying 
rather  on  what  Lord  Macnaghten  said  with  regard 
to  not  extending  the  rule  in  Dearie  v.  HaU  (ubi 
tup.).  They  suggested  that  in  the  present  case 
there  was  no  fund  and  no  trustee  at  all  until  after 
the  death  of  the  testator  and  that  after  the  fund 
came  into  existence  there  was  no  person  to  whom 
an  effective  notice  could  be  given.  And  they 
said,  therefore,  that  we  should  be  extending  the 
rule  in  Dearie  v.  Hall  (ubi  tup.)  if  we  allowed  it  to 
apply  to  suoh  a  case  aB  this.  That  contention  is 
really  completely  answered  by  what  are  commonly 
known  as,  and  what  are  still  called  for  short, 
"  the  army  agents'  cases."  It  is  quite  plain  that 
in  those  cases  there  was  a  time  during  which 
there  was  no  trustee  to  whom  a  notice  could  be 
effectively  given,  and  yet  the  result  of  those  cases 
was  that  a  notice  given  when  there  came  into 
existence  such  a  person  was  held  to  be  a  good 
notice  effective  to  alter  priorities.  I  think  that 
there  is  no  other  point  which  we  have  to  deal  with 
in  order  to  dispose  of  this  case,  and  I  have  only 
to  say  that,  in  my  opinion,  the  judgment  of 
Buckley,  J.  ought  to  be  affirmed  and  the  appeal 
dismissed. 

Stiblino,  L.J. — I  am  of  the  same  opinion,  and 
I  have  very  little  to  add.  The  question  to  bs 
determined  here  is  whether  the  rule  laid  down  in 
Dearie  v.  Hall  (ubi  sup.)  is  applicable  to  the 
present  case.  The  rule  is  stated  by  Lord  Mac- 
naghten in  Ward  v.  Duncombe  (at  p.  SSi  of 
(1893)  A.  C.)  thus :  "  That  an  assignee  of  an  equit- 
able interest  in  personal  estate  without  notice  of 
an  existing  prior  assignment  may  gain  priority, 
simply  by  the  act  of  giving  notice  to  the 
person  who  has  legal  dominion  over  the  fund 
before  notice  is  given  by  the  earlier  assignee." 
It  has  been  contended  before  us  that  that  rule 
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ought  not  to  be  applied  to  a  caw  where  the 
earlier  assignee  has  not  been  guilty  of  any  negli- 
gence in  giving  notice.   Bat  what  was  said  by 
Lord  Macnaghten  in  Ward  v.  Buncombe  (at 
pp.  390,  391  of  (1893)  A.  C  ),  cited  by  my  Lord, 
appears  to  me  entirely  to  negative  that  argu- 
ment.  It  is  quite  true  that  Lord  Macnaghten 
there  points  out  that  there  is  great  difficulty  in 
stating  exactly  the  principle  upon  which  the 
rule  in  Dearie  v.  Hall  (ubi  tap.)  was  established, 
and  at  least  he  warns  those  who  have  to  apply 
that  rule  against  extending  it  to  cases  not  covered 
by  that  authority.   The  question,  then,  which  we 
have  to  consider  in  the  present  case  is  whether 
this  case  is  covered  by  that  authority.   If  so, 
we  have  to  apply  that  rule.   It  may  be  said 
possibly  that  it  is  not  so  covered.   There  is  no 
case  reported  which  is  in  its  facts  entirely  like 
the  present.   But,  in  my  opinion,  in  principle  it 
is  covered  by  the  army  agents'  cases,  and  par- 
ticularly by  the  principle  stated  by  Bacon,  V.C. 
in  Johnstone  v.  Cox  (ubi  tup.),  the  decision  in 
which  was  affirmed  by  the  Court  of  Appeal. 
At  that  time,  in  accordance  with  the  law  that 
then  applied  to  the  sale  of  commissions  in  the 
army,  the  Regulation  of  the  Forces  Act  1871 
(34  &  35  Vict.  c.  86),  an  officer  when  he  retired 
from  the  service  was  entitled  to  certain  money 
usually  called  "purchase  money  for  his  com- 
mission."   It  was  paid  by  the  Government  to 
army  agents,  and  it  was  placed  on  deposit  and 
could  not  be  paid  to  the  officer  until  his  retire- 
ment was  gazetted.    In  that  case  the  incum- 
brancer who  was  first  in  date  gave  notice  of  his 
charge  to  the  army  agents  after  the  money  bad 
been  paid  to  them,  but  before  notice  of  the 
officer  s  retirement  appeared  in  the  Gatette.  The 
second  and  third  incumbrancers  gave  notice 
the  day  after  the  retirement  was  gazetted,  and 
then  the  first  incumbrancer  in  point  of  date  gave 
another  notice  five  days  after  the  notice  in  the 
Gazette.   It  was  held  that  the  order  of  priority  of 
the  incumbrancers  was — first  the  second,  then 
the  third,  and  then  the  first ;  so  that  the  second 
and  third  incumbrancers,  by  giving  notice  after 
the  fund  was  in  the  hands  of  the  agents  as  agents 
for  the  officer  before  the  first,  trained  priority 
over  the  first  incumbrancer.      What  happened 
here  was  that  Frederick  Dallas  executed  several 
assignments  of  his  expectancy.    At  the  death  of 
the  testator  he  was  himself  sole  executor  of  the 
will,  and  no  notice  was  in  fact  given  while  that 
state  of  things  existed.   He  renounced  his  execu- 
torship, and  letters  of  administration  with  the 
will  annexed  were  granted  to  his  sister.  Then 
notices  were  given  to  her  by  some  of  the  incum- 
brancers on  the  5th  March  1903,  and  on  the  12th 
March  notice  was  given  by  Stuart,  another  incum- 
brancer.   Now,  the  question  is    whether  the 
principle  of  Johnstone  v.  Co*  (ubi  tup.)  does  not 
apply  to  the  facts  of  thiB  case,  and  it  seems  to  me 
that  it  does,  and  that  it  applies  in  this  way — that 
although  at  the  time  when  the  incumbrances  were 
created  there  was  no  person  who  had  legal 
control  of  the  fund,  yet  the  position  was  altered 
the  moment  when  a  person  came  into  existence 
who  had  legal  control  of  the  fund  and  to  whom 
effective  notice  could  be  given.   Here  there  was 
no  person  who  had  control  over  the  fund  until  the 
gnint  of  the  letters  of  administration,  and  the  fact 
that  at  the  time  of  the  death  of  the  testator  there 
was  no  one  who  had  legal  dominion  over  the  fund 


does  not  make  any  difference.  It  was  said  that 
the  distinction  between  this  case  and  the  army 
agents*  cases  waB  that  in  those  cases  directly  the 
fund  came  into  existence  there  was  a  person  who- 
had  control  over  it  to  whom  notice  could  be  given, 
while  in  this  case  there  was  not;  but,  in  my 
opinion,  that  is  a  matter  of  detail  and  does  not 
make  any  difference.  Then,  as  regards  the  point 
that  Frederick  Dallas  was  himself  the  executor 
and  that  the  position  was  the  same  as  where 
notice  of  an  incumbrance  has  been  given  to  a 
trustee  who  has  died  or  retired  and  ought  not  to 
be  prejudiced  by  the  fact  that  there  is  an  appoint- 
ment of  a  fresh  trustee  who  is  not  aware  of  the 
notice  already  given  and  receives  a  fresh  notice. 
I  agree  with  what  has  been  said  by  my  Lord  on 
this  point.  I  only  say  that  we  are  not  now 
deciding  whether  notice  to  an  executor  who  does 
not  act  and  renounces  is  of  any  value  whatever.  I 
should,  presumably,  be  very  slow  to  bold  that  it  was. 

Cozkns-Haedy.L.J.— I  am  of  the  same  opinion. 
I  agree  with  what  has  been  held  by  Buckley,  J., 
and  I  am  so  entirely  satisfied  with  the  reasons 
assigned  by  him  for  his  decision,  and  also  with 
what  has  been  said  by  my  brethren,  that  I  shall 
not  occupy  more  than  a  few  minutes  in  giving  my 
judgment   It  is  not  open  to  us  since  Ward  v. 
Dnneombe  (ubi  tup.)  to  do  otherwise  than  say 
that  the  rule  in  Dearie  v.  Hall  (ubi  tup.)  is  inde- 
pendent of  the  conduct  of  the  incumbrancers.  It 
is  also  clearly  settled  that  the  rale  applies 
although  there  was  no  trust  fund  and  no  trustee 
in  existence  at  the  time  of  the  several  assign- 
ments.  The  army  agents'  cases  are  only  intel- 
ligible on  that  view.   Johnttone  v.  Cox  (ubi  tup.) 
was  a  clear  decision  on  the  point   The  matter 
was  not  elaborately  dealt  with  either  by  Bacon, 
V.C.,  or  by  the  Court  of  Appeal,  in  that  ease,  but 
it  had  been  dealt  with  before  in  Calither  v.  Forbet 
(25  L.  T.  Rep.  772  ;  L.  Rep.  7  Cb.  App.  109),  and 
the  principle  was  recognised  by  Lord  .Selborne  in 
Additon  v.  Cox  (28  L.  T.  Rep.  45 ;  L.  Rep.  8  Oh. 
App.  76)  in  1872,  so  that  it  is  not  open  to  us  to 
reconsider  it   Therefore  there  is  only  one  point 
left.    It  was  said  that  Frederick  Dallas  as  assignor 
had  knowledge — as  of  course  be  had — of  his  own 
incumbrances,  and  that  the  knowledge  which  he 
possessed  of  his  own  incumbrances,  he  being  an 
executor  named  in  the  will,  must  be  regarded  as 
equivalent  to  a  notice  entitling  the  assignees  to 
priority  in  order  of  date.  I  do  not  agree.  It  seems 
to  me  that  the  knowledge  of  the  assignor  is  an 
entirely  different  thing  from  the  knowledge  ob- 
tained by  notice  given  by  the  assignee  to  the 
person  who  has  control  of  the  fund.   Under  these 
circumstances  it  is  not  necessary,  therefore,  to 
decide  whether  notice  to  an  executor  who  re- 
nounces and  disclaims  has  or  has  not  any  force 
or  validity.   But  Bpeaking  for  myself,  I  should 
require  a  great  deal  of  argument  to  induce  me  to 
accede  to  the  proposition  submitted  to  ns  in  the 
present  case  on  that  point     Appe(d  dUmiMed_ 

Solicitors  :  for  the  appellant  George  S.  Warm~ 
ington  and  Co.;  for  the  respondents,  Brookt, 
Jenkins,  and  Co. ;  Smilet  and  Co.,  agents  for 
Duignans  and  Elliot,  Walsall ;  Arthur  J.  Speechly  ; 
Marshall  and  Marshall. 
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Monday,  Jan.  25. 

(Before  Lord  Alverstonb,  C.J..  Collins,  M.R  , 
and  Rome  a,  L.J.) 

BOBTHWICK  P.  ElDERSLIE  STEAMSHIP 

Company,  (a) 

APPEAL  FROM  THE  KINQS  BENCH  DIVISION. 

Ship — Bill  of  lading — Con$truction — Exception* 
—  Damage  to  goods— Unseawyrthinees  —  Lia- 
bility of  shipowner. 

Frozen  meat  wa*  shipped  on  a  steamer  under  a 
bill  of  lading,  which  contained  two  Clausen 
rein  ting  to  exceptions.  27n  first  clause,  printed 
in  Roman  type,  provided  i  "  Neither  the  ship 
nor  her  owners  shall  be  accountable  for  the 
condition  of  goods  shipped  under  this  bill  of 
lading,  nor  for  any  loss  or  damage  thereto 
whether  arising  from  failure  or  breakdown  of 
machinery,  itisulation  or  other  appliances, 
refrigerating  or  otherwise,  or  from  any  cause 
whatsoever,  whether  existing  at  the  commence- 
ment of  the  voyage  or  at  the  time  of  shipment  of 
the  goods  or  not."  The  second  clause,  printed  in 
small  italics,  provided  .  "  The  act  of  God  .  .  . 
and  loss  or  damage  resulting  therefrom  or  from 
any  of  the  following  causes  or  perils  are 
excepted — viz.  ...  or  from  any  accidents 
to  or  defect*,  latent  or  otherwise,  in  hull  .  . 
or  otherwise  {whether  or  not  existing  at  the  time 
of  the  goods  being  loaded  or  the  commencement 
of  the  voyage)  .  .  .  if  reasonable  means 
have  been  taken  to  provide  against  such  defects 
and  unseaworthiness." 
The  vessel,  being  tainted  with  carbolic  acid,  was 
not  in  a  fit  condition  to  carry  the  meat  when  it 
was  shipped,  and  the  meat  was  thereby  damaged 
during  the  voyage.  If  reasonable  care  had  been  , 
taken  to  cleanse  the  ship  before  the  meat  was 
shipped  the  damage  would  not  have  occurred. 
Held  {reversing  the  judgment  of  Walton,  J.),  that, 
reading  the  two  'clauses  together,  the  shipowner 
not  exempted  from  liability  for  damage 
by  the   unseaworthy  condition  of  the 


Appeal  of  the  plaintiff  from  the  judgment  of 
Walton.  J.,  at  tbe  trial  of  the  action  without 
a  jury. 

The  plaintiff  brought  this  action  to  recover  from 
the  defendants  damages  for  breach  of  contract 
and  of  duty  in  and  about  the  carriage  of  frozen 
meat  by  sea. 

The  meat  was  shipped  on  the  defendants'  steam- 
ship Nairnshire  at  Melbourne,  Australia,  to  be 
delivered  at  London,  under  several  bills  of  lading, 
all  in  the  same  form,  by  which  it  was  acknow- 
ledged that  the  meat  had  been  shipped  in  good 
order  and  condition. 

The  plaintiff  was  the  indorsee  of  the  bills  of 
lading. 

The  Nairnshire  was  fitted  with  refrigerating 
chambers  for  the  purpose  of  carrying  frozen  meat. 
Before  tbe  voyage  in  question  she  had  made  two 
voyages  with  cargoes  of  horses,  which  were  carried 
in  different  parts  of  the  vessel  and  'tween  decks. 
For  the  purpose  of  cleansing  the  vessel  whilst  she 
was  carrying  the  horses,  and  in  order  to  disinfect 
her  for  the  purpose  of  carrying  frozen  meat,  a 
quantity  of  carbolic  acid  was  used. 

The  bills  of  lading  were  beaded  "  Refrigerating 


Bill  of  Lading,"  and  contained  two  clan 
relating  to  exceptions. 

Tbe  first  clause  was  printed  in  Roman  type  and 
was  as  follows  : 

N*e  ithor  the  steamer  nor  her  owners  nor  her  ohartertrs 
shall  be  accountable  for  the  condition  of  goods  shipped 
under  this  bill  of  lading  nor  for  any  loee  or  damage 
thereto,  whether  arising  from  failure  or  breakdown  of 
machinery,  insulation  or  other  applianoee,  refrigerating 
or  otherwise,  or  from  any  other  cauee  whatsoever, 
whether  arising  from  a  defect  existing  at  the  com- 
mencement of  the  voyage  or  at  the  time  of  shipment  of 
the  goods  or  not,  nor  for  detention ;  nor  for  the 
consequences  of  any  act,  neglect,  default,  or  error  of 
judgment  of  the  masters,  officers,  engineers,  refrige- 
rating engineers,  crew,  or  other  persona  in  the  service 
of  the  owners  or  charterers,  nor  from  any  other  cause 
whatsoever,  and  ateamer  shall  be  at  liberty  to  jettison 
the  whole  of  the  gooda.  or  any  part  thereof,  considered 
neoeasary  on  account  of  decomposition  or  otherwise. 

The  second  clause  was  printed  in  small  italics 
s  follows : 


The  act  of  God.  the  King's  enemies,  pirates,  robbers 
or  thieves  oa  land  or  aea  (bat  not  pilferage),  arreits  or 
restraints  cf  prinoes,  rulers,  or  people,  riots,  strikes, 
lock-out-,  or  other  labour  disturbances,  or  delay  ox 
hindrance  caused  directly  or  indirectly  thereby  and  loss 
or  damage  resulting  therefrom  or  from  any  of  the 
following  causes  or  perils  are  exoepted — viz.,  inmffi- 
oiency  in  packing  or  in  strength  of  packages,  loss  or 
damage  from  coaling  on  the  voyage,  mat,  vermin, 
breakage.-,  leakage,  dnair-age,  sweating,  evaporation,  or 
decay,  resulting  from  bad  stowage  or  otherwise,  or  from 
the  breakage  or  flow  of  or  from  contact  with  tbe  urine, 
manure  water,  or  drainage  from  horses,  cattle,  sheep,  or 
other  animals  carried  on  the  said  ship  or  from  their 
stalls,  however  oansed,  or  otherwise  howsoever  :  in- 
jurious effects  of  other  gooda,  whether  arising  from  bad 
stowage  or  otherwise  ;  effects  of  climate,  insufficiency  of 
ventilation,  or  temperature  of  holds  ;  risk  of  craft,  of 
transhipment,  and  of  storage  afloat  or  on  shore  ;  fire  on 
board,  in  hoik,  in  craft,  or  on  shore ;  rain,  hail,  snow, 
frost,  or  ioe  ;  explosion,  barratry,  jettison ;  oollision, 
whether  with  another  ship  or  any  other  obstacle ; 
stranding,  lying  upon,  or  teaching  the  ground ;  perils  of 
the  seas,  rivers,  or  navigation  of  whatever  nature  or 
kind,  or  howsoever  oauted  ;  whether  or  not  any  of  the 
perils,  causes,  or  things  above  mentioned,  or  the  loss  or 
injary  arising  therefrom,  be  occasioned  by  or  arise  from 
any  act  or  omission,  negligence,  default  or  error  in 
judgment  of  ths  master,  pilot,  officers,  mariners, 
engineers,  crew,  stevedores,  ship's  husband  or  managers, 
or  other  persons  whomsoever  in  the  service  of  the 
owners  or  charterers ;  whether  on  board  tbe  said  ship 
or  on  shore,  or  on  board  any  other  ship  belonging  to  or 
chartered  by  them,  or  for  whose  sets  they  would  other- 
wise be  liable  whether  each  act,  omission, 
default,  or  error  in  judgment  shall  have  occurred 
or  after  the  commencement  of  or  daring  the  voyage,  or 
any  other  causes  beyond  the  control  of  the  owners  or 
charterers  or  by  or  from  any  accidents  to  or  defects 
latent  or  otherwise  in  ball,  tackle,  bailers,  or  machinery, 
refrigeration,  or  otherwise,  or  their  appurtenances 
(whether  or  not  existing  at  the  time  of  the  goods  being 
loaded,  or  the  commencement  of  tbe  voyage),  or 
insufficiency  of  oosls  at  the  oommenoement  or  any  stag- 
of  tbe  voyage,  if  reasonable  means  have  been  taken  to 
provide  against  sach  defects  and  nnssaworthinsss. 

Tbe  plaintiff  contended  that  the  clause  in 
Roman  type  must  be  read  with  and  be  limited  by 
the  clause  in  small  type,  and  that  the  defendants 
were  not  protected  from  liability  because  reason- 
able means  had  not  been  taken  to  provide  against 
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The  defendant*  contended  that  the  clause 
printed  in  Koman  type  protected  them  from  any 
liability  for  the  damage  to  the  meat  caused  by  the 
vessel  being  tainted  with  carbolic  acid,  and  that  it 
■was  not  limited  by  the  clause  in  small  type. 

The  action  was  tried  before  Walton,  J.  without 
a  jury. 

/.  A.  Hamilton,  ELC.  and  Loehnit  for  the 
plaintiff. 

Carver  K.C.  and  D.  C.  Leek  for  the  defendants. 

Cur.  adv.  vult. 

Mareh9, 1903.— Walton,  J  — This  is  an  action 
in  which  the  plaintiff  asks  for  a  declaration  that 
he  is  entitled  to  recover  damages  in  respect  of 
damage  to  a  certain  cargo  of  frozen  meat  which 
whs  shipped  under  bills  of  ladinsr  which  are 
dated  in  Deo.  1901,  and  of  which  the  plaintiff 
is  indorsee,  and  he  alleges  the  property  in  the 
goods  passed  to  him  by  the  indo'Bement.  The 
case  raises  a  question  of  construction  of  the  bill 
of  lading  and  a  question  of  fact,  and  although 
my  decision  in  this  cane  will  not  depend  upon  my 
findings  of  fact,  itwill.no  doubt,  be  convenient, 
as  I  have  heard  the  evidence,  to  state  what  con- 
clusion I  have  arrived  at  upon  the  question  of 
fact.  The  cargo  was  shipped  on  the  defendant*' 
steamer  called  the  Nairnshire  at  Melbourne,  and 
was.  as  I  have  said,  a  shipment — not  a  full  cargo 
—of  frozen  mutton.  On  the  two  voyages  pre- 
ceding  the  voyage  in  question  upon  which  the 
mutton  was  carried,  the  Nairnthire  had  carried 
horses  for  the  Government  to  South  Africa,  one 
voyage,  I  think,  from  Fiume  to  South  Africa,  and 
the  second  voyage  from  Austral  a  to  South 
Africa.  On  those  voyages  the  horses  were 
carried  in  different  parts  of  the  ship,  but. 
amongst  other  parts,  in  the  'tween  decks.  For 
the  purpose  of  those  voyages  a  quantity  of  car- 
bolic acid  had  been  shipped  before  the  com- 
mencement of  tbe  first  of  the  voyages.  The 
quantity  was  admitted — there  were  eighty  five- 
gallon  drums  shipped,  and  of  those  drums  a 
considerable  quantity  was  made  use  of.  After 
completing  the  second  vovage  with  the  horses  the 
vessel  went  to  Australia,  and  got  orders  on 
arrival  in  Australia  to  load  frozen  meat  at  various 
Australian  ports.  At  Sydney  the  holds  and  the 
'tween  decks  were  cleaned  out,  and  for  this  pur- 
pose a  quantity  of  carbolic  acid  and  chloride  of 
lime  was  used  to  sweeten  or  disinfect  the  bilges. 
At  any  rate  it  is  admitted  by  the  defendants  that 
it  was  used  to  an  extent  for  that  purpose.  On  the 
two  voyages  with  horses  it  is  also  admitted  by  the 
defendants  that  carbolic  acid  to  some  extent — to 
what  extent  we  do  not  know — bad  been  used  for 
the  purpose  of  sweetening  or  disinfecting  the 
stalls  or  spaces  which  were  occupied  by  the 
horses,  and,  as  I  have  euid,  horses  were  carried 
in  the  'tween  decks.  The  vessel  was  cleaned  out 
at  Sydney  and  then  proceeded  to  other  ports  in 
Australia  before  going  to  Melbourne,  where  the 
frozen  meat,  the  damage  to  which  is  in  question 
in  this  case,  was  shipped.  At  Townsville,  which 
was  one  of  the  ports  at  which  the  vessel  called,  all 
the  carbolic  acid  that  was  loft  on  board  the  vessel 
was  landed  with  an  exception — two  or  three 
drums  (I  think  three)  were  kept  on  board  by  the 
chief  engineer  for  the  purpose  of  sweetening  the 
engine-room.  These  three  drums  were  kept  dur- 
ing the  voyage  in  question — that  is  the  voyage 
home  with  frozen  meat— in  the  engine-room,  and 
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I  think  it  is  reasonably  clear,  and  I  do  not  think 
it  is  disputed,  that  those  drams  had  nothing  to 
do  with  the  damage  which  it  was  afterwards 
found  the  frozen  meat  had  sustained.   More  than 
twenty  drums  of  carbolic  acid  had  been  used  for 
one  purpose  or  another  in  the  course  of  the  two 
voyages  with  horses,  or  in  cleansing  and  disinfect- 
ing the  shin  at  Sydney  before  the  frozen  meat 
was  shipped.    With  the  exception  of  the  three 
drums  in  the  engine-room  and  what  was  actually 
in  tbe  ship,  that  is  what  remained  in  the  bilges  or 
wherever  else  the  carbolic  acid  may  have  been 
used,  no  carbolic  acid  was  left  on  board  the 
vessel.   The  vessel  proceeded  to  Melbourne,  and 
at  Melbourne  tbe  frozen  meat  in  question  was 
shipped.    With  that  frozen  meat  and  other  cargo 
the  vessel  made  her  voyage  from  Australia  to  this 
country,  calling  at  the  Cape,  and  at  Durban,  and 
at  Cape  Town  discharged  a  quantity  of  cargo. 
I  do  not  think  it  is  necessary  for  me  upon  this 
qaestion  of  fact  to  go  very  much  further  into  the 
details.   I  luve  considered  the  evidence  which  I 
have  heard  and  I  have  considered  all  that  was 
said  on  both  sides  upon  this  question,  and  it 
seems  to  me  that  there  is  nothing  in  the  world  to 
show  that  any  kind  of  accident  occurred  during 
tbe  voyage  to  cause  the  frozen  meat  to  become 
tainted  by  the  smell  of  carbolic  acid.   I  am  satis- 
fied that  if  the  frozen  meat  was  tainted  by  tbe 
smell  of  carbolic  acid  it  must  have  arisen  from  a 
taint  in  the  ship  or  from  carbolic  acid  in  tbe  ship 
at  the  time  the  ship  sailed  from  Melbourne.  I 
know  there  are  some  difficult  things  to  explain ; 
1  do  not  need  to  dwell  upon  them ;  I  have 
not    forgotten    them,   b<it   it    is  sufficient 
for   me   to   Bay   that   I    have    arrived  at 
the  conclusion  that  nothing  happened  in  the 
course  of   the  voyage,  independently  of  the 
condition  of  the  ship  at  the  commencement  of  the 
voyage,  to  cause  a  taint  to  the  frozen  meat,  or  to 
cause  the  damage  which  is  complained  of  in  this 
action.   The  vessel  arrived,  and  I  find  as  a  fact 
that  tbe  meat  in  question  on  arrival  was  found  to 
be  tainted  with  the  smell  of  carbolic  acid  and  was 
damaged.   I  have  not  to  say  anything  as  to  tbe 
amount  of  damage,  but  I  find  as  a  fact  that  the 
meat  was  damaged  by  having  become  tainted 
during  the  vojage  with  the  smell  of  carbolic  acid. 
I  find,  as  I  have  said  already,  that  that  arose 
from  the  condition  of  the  ship  at  tbe  com- 
mencement .  of  the  voyage,  and  I  further  find 
that  if  proper  care,  skill,  and  attention  had 
been  paid  to  the  cleansing  and  preparation 
of  the  ship  before  she  started  on  her  voyage  from 
Melbourne,  the  damage  would  not  have  occurred. 
I  think  that  sufficiently  disposes  of  the  questions 
of  fact,  and  expresses  the  conclusions  at  which  I 
have  arrived  u own  the  material  questions  so  far  as 
they  are  questions  of  fact.   As  I  have  said,  there 
is  another  question,  and  that  is  a  question  of  con- 
struction of  the  bill  of  lading  under  which  the 
frozen  meat  in  question  was  shipped.   It  is  a  bill 
of  lading  which  is  headed  "  Refrigerator  Bill  of 
Lading,'*  and  it  contains  two  clauses  which  may 
be  called  exception  clauses — one  of  them  is  in 
larger  print,  and  the  other  in  smaller  print.   I  do 
not  attach  much  importance  to  the  difference  of 
type.   I  will  only  say  this,  that  the  clause  which 
is  in  larger  print,  ana  is  more  legible,  is  not  of  the 
less  i  m  po  rtance  at  any  rate  on  that  account  But  I 
deal  with  tbe  clauses  themselves.   Tbe  clause  in 
the  larger  type  is  a  very  far-reaching  clause.  It 
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contains  exceptions  of  the  widest  possible  kind, 
and  it  seems  to  nu  to  be  perfectly  plain  and  easy 
to  understand.  1 1  says  this : "  Neither  the  steamer 
nor  her  owners  nor  her  charterers  shall  be 
accountable  for  the  condition  of  goods  shipped 
under  this  bill  of  lading,  nor  for  any  loss  or 
damage  thereto,  whether  arising  from  failure  or 
1»reakdown  of  machinery,  insulation  or  other 
appliances,  refrigerating  or  otherwise,  or  from  any 
other  cause  whatsoever,  whether  arising  from  a 
defect  existing  at  the  commencement  of  the 
voyage  or  at  the  time  of  shipment  of  the  goods  or 
not,  nor  for  detention ;  nor  for  the  consequences 
of  any  act,  neglect,  default,  or  error  of  judgment 
of  the  master,  officers,  engineers,  refrigerating 
engineers,  crew,  or  other  persons  in  the  service  Of 
the  owners  or  charterers,  nor  from  any  other 
cause  whatsoever,  and  steamer  shall  be  at  liberty 
to  jettison  the  whole  of  the  goods,  or  any  part 
thereof,  if  considered  necessary  on  account  of 
decomposition  or  otherwise."  Applying  that  to 
the  present  case,  the  damage  here  arose  from  a 
defect ;  that  is  to  say,  a  defect  existing  at  the 
commencement  of  the  voyage,  the  defect  being 
the  taint  in  the  ship — the  fact  that  the  ship  was 
impregnated  with  the  smell  of  carbolic  acid,  or 
was  carrying  carbolic  aoid  in  such  a  way  as  to 
taint  the  cargo  and,  therefore,  I  think  the  damage 
comes  clearly  within  the  words  of  this  clause  in 
the  larger  type.  It  was  damage  to  the  cargo 
arising,  not  from  failure  or  breakdown  of 
machinery,  insulation  or  other  appliances,  but 
certainly  within  the  words,  "or  from  any  other 
cause  whatsoever,"  and  it  arose  from  a  defect 
which  existed  at  the  commencement  of  the  voyage, 
or  at  the  time  of  shipment  of  the  goods.  It  was 
the  consequence  of  a  neglect  or  default  on  the 
part  of  the  crew,  notwithstanding  that  it  was  a 
defect  arising  at  the  commencement  of  the 
royage.  Ana,  the  defect  arising  from  the  neglect 
or  fault  of  the  crew,  it  seems  that  if  this  clause  in 
the  larger  type  stood  alone  it  would  be  perfectly 
plain  that  the  shipowners  had  in  unambiguous 
language  protected  themselves  from  liability 
arising  from  such  defect.  But  now  it  is  taid  that 
the  clause  in  the  larger  type  must  be  read 
together  with  the  clause  in  the  smaller  type,  and 
that  the  effect  of  reading  the  two  clauses  together 
is  to  qualify  and  cut  down  the  extent  and  effect  of 
the  first  clause,  which  is  the  clause  in  the  larger 
type.  Coming  to  the  clause  in  the  smaller  type, 
in  the  first  place,  reading  it  through,  one  is  struck 
with  this — that  it  refers  to  a  great  many  things, 
pDsaible  causes  of  damage  and  matters  which  do 
not  seem  at  any  rate  very  appropriate  to  a  bill  of 
lading  for  the  carriage  of  carcases  of  mutton.  It 
is  a  very  long  clause;  it  is  very  much  more 
verbose  than  the  clause  in  large  type.  It  contains 
a  longer  enumeration  of  excepted  perils  in  detail, 
and  then  that  enumeration  of  excepted  perils — 
which  I  need  not  read,  and  which  is  very  long— is 
followed  by  these  words :  "  Whether  or  not  any 
of  the  perils,  causes  or  things  above  men* 
tioned,  or  the  loss  or  injury  arising  there- 
from be  occasioned  by  or  arise  from  any  act  or 
omission,  negligence,  default,  or  error  in  judgment 
of  the  master,  pilot,  officers,  mariners,  engineers, 
crew,  stevedores,  ship's  husband  or  managers, 
or  other  persons  whomsoever  in  the  service  of  the 
owners  or  charterers,  whether  on  board  the  said 
ship,  or  on  shore,  or  on  board  any  other  ship,"  and 
so  on.   I  just  stop  to  observe  that  in  this  long 
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clause  in  the  smaller  type  the  negligence  clause, 
to  begin  with,  is  much  more  limited  than  the 
negligence  clause  in  the  larger  type,  because  the 
negligence  clause  in  the  smaller  type  is  a  negli- 
gence clause  which  is  limited  to  the  negligence 
of  the  persons  in  the  employment  of  the  ship 
bringing  about  any  of  the  enumerated  perils 
which  are  enumerated  separately  and  particularly ; 
whereas  the  negligence  clause  in  the  larger  type 
is  a  perfectly  general  one,  applying  to  loss  arising 
in  consequence  of  any  negligence  of  persons  in  the 
employment  of  the  shipowner.  Returning  to  the 
clause  in  the  small  type,  after  the  negligence 
clause,  which  is  limited  in  the  way  I  have  men- 
tioned, there  come  certain  general  words  which 
add  something  to  the  perils  which  have  been 
enumerated  in  detail,  and  they  are  these .-  "  Or 
any  other  causes  beyond  the  control  of  the  owners 
or  charterers."  I  may  say  in  passing  I  cannot 
find  that  the  negligence  clause  in  the  small  type 
refers  to  these  o  ther  causes  ;  it  seemB  to  refer  only 
to  perils  which  are  enumerated  in  detail.  I  only 
point  that  out  as  going  to  show  that  the  negli- 
gence clause  in  small  type  ifl  more  limited  than  the 
negligence  clause  in  the  larger  type.  With  regard 
to  these  general  words,  1  may  point  out  that  in 
the  small  type  the  general  words  which  sweep  in 
other  causes  are  these  :  •'  Any  other  causes 
beyond  the  control  of  the  owners  or  charterers." 
In  the  obtuse  in  the  Urger  type  the  general  words 
are  not  so  limited  at  all,  but  they  are  :  "  Lobb 
arising  from  any  other  cause  whatsoever."  Then 
comes  the  clause  with  regard  to  the  seaworthiness, 
in  the  small  type:  "  Or  by  or  from  any  accidents 
to  or  defects,  latent  or  otherwise,  in  hull,  tackle, 
boilers,  or  machinery,  refrigeration  or  otherwise,  . 
or  their  appurtenances  (whether  or  not  existing  at 
the  time  of  the  goods  being  loaded,  or  the  com- 
mencement of  the  voyage)  or  insufficiency  of  coala 
at  the  commencement,  or  any  stage  of  the  voyage, 
if  reasonable  means  have  been  taken  ti  provide 
against  Buch  defects  and  unseaworthiness."  So 
that  the  exception  with  regard  to  seaworthiness 
in  the  small  type  is  no  doubt  qualified  in  that  way 
—that  is  to  say,  the  shipowner  is  not  to  be  liable 
for  defects  or  other  losses  arising  from  defects 
existing  at  the  commencement  ot  the  voyage  if 
reasonable  moans  have  b<en  taken  to  provide 
against  such  defects  and  unseaworthiness.  So  it 
is  obvious  that  the  clause  in  small  type,  although, 
as  I  have  said,  much  longer,  is  in  reality  very 
much  narrower  and  much  more  limited  than  the 
clause  in  the  larger  type.  The  question  is  whether 
I  am  to  restrain  the  plain  sense  of  the  first  clause, 
the  more  general  one,  by  reading  with  it  the  longer 
clause  in  small  type — whether  1  am  to  say  that  the 
wider  clause  is  to  be  cut  down  by  the  narrower 
clause,  or  whether  I  am  to  *ay  that  the  narrower 
clause  is  to  be  extended  by  the  more  extended 
clause.  It  seems  to  me  the  plain  common  sense 
is  that  the  clause  in  the  larger  type  has  been  put 
in  for  the  express  purpose  of  giving  a  wider  scope 
to  the  narrower  clause  in  the  small  type.  It . 
seems  to  me  a  most  unnatural  raading  of  this  bill 
of  lading  to  say  that  the  clause  in  large  type  is  cat 
down  by  the  clause  in  the  smaller  type — I  am  not 
saying  on  account  of  the  size  of  the  type,  but  for 
the  reasons  which  seem  to  me  fairly  obvious.  The 
shipowner  has  bad  his  doubts  about  this  very  long 
and  somewhat  complicated  clause  in  small  type, 
and  to  make  the  matter  clear  he  has  inserted  a 
perfectly  p'a:n,  intelligible,  but  very  far-reaching 
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clause,  which  is  the  clause  in  the  Larger  type, 
and  I  think  that  must  prevail.  That  being  so, 
as  the  loss  does  tall  within  the  exception  expressed 
in  the  clause  in  the  larger  type,  which  I  think  .is 
the  governing  clause,  I  think  the  shipowners  are 
exempt  from  liability  in  this  case,  and  therefore 
there  must  be  judgment  for  the  defendants. 

judgment  for  the  defendant*. 

The  plaintiff  appealed. 

/.  A.  Hamilton,  K.C.  and  Loehni*  for  the  appel- 
lant—The  decision  of  the  learned  judge,  that  the 
defendant*  were  protected  from  liability  by  the 
provisions  of  the  large  print  clause  was  wrong. 
Even  if  that  clause  stood  alone-  in  the  bill  of 
lading,  it  would  not  protect  the  shipowner  from 
liability  for  this  damage.  The  learned  .judge  has 
found  as  a  fact  that  the  damage  was  caused  by 
the  unseaworthy  condition  of  the  vessel  at  the 
time  the  meat  was  shipped,  and  not  by  any 
failure  or  breakdown  of  the  machinery  or  insula, 
tion.  The  prima  facie  construction  of  that  clause 
is  that  it  applies  only  to  something  happening 
during  tbe  vovage  ;ind  that  it  does  not  protect 
the  shipowner  from  liability  caused  by  tbe  ship 
being  unseaworthy  at  tbe  commencement  of  the 
voyage.  The  shipowner  is  bound  to  provide  a 
Bhip  which  is  seaworthy  at  the  commencement  of 
tbe  voyage,  and  this  clause  does  not  exempt  him 
from  that  obligation : 

£f>vt  t.  State  Lint  8team$hip  Con%i>any,  37  L.  T. 

Rsp.  333 :  3  App.  Css.  72  : 
Tattereall  v.  National  8Uam»hip  Company,  50  L.  T. 

B«p.  200;  12  Q.  B.  Div.  297. 

The  words  "  or  from  any  other  cause  whatsoever  " 
in  this  clause  must  be  construed  as  referring  to 
matters  ejnedem  generie  with  tbe  specifically 
enumerated  periU — that  is,  failure  or  breakdown 
of  machinery,  Ac— and  not  as  wide  general  words 
intended  to  include  every  kind  of  peril : 

Rirhardtone  v.  8amu«(  and  Co.,  77  L.  T.  Rep.  179  ; 
(1898)  1  Q.  B.  261. 

The  large  print  clause  and  the  small  print  clause 
must  be  read  together  as  far  as  possible,  and, 
when  they  are  so  rsad  together,  the  true  construe- 
tion  of  the  document  plainly  is  that  the  ship- 
owner is  not  exempt  from  liability  for  damage 
caused  by  unseaworthiness  unless  reasonable 
means  have  been  taken  to  provide  against  unsea- 
worthiness. The  learned  judge  has  found  as  a 
fact  that  reasonable  means  were  not  taken  to 
provide  against  unseaworthiness,  and  therefore 
the  defendants?  are  not  protected.  Tbe  vessel 
was  not  in  a  fit  condition  to  receive  and  carry 
a  cargo  of  this  kind,  and  therefore  was  not  sea- 
worthy : 

Owner*  of  Cargo  on  8hip  Maori  King  v.  Hughee, 
73  L.  T.  K«p.  141  ;  (1895)  2  Q.  D.  550. 

If  a  shipowner  wishes  to  except  the  implied 
warranty  of  seaworthiness,  be  must  do  so  in 
clear  and  unambiguous  language  : 

Price  and  Co.  v.  Unitn  Lighterage  Company,  88 

L.  T.  Rep.  428  ;  (1003)  1  K.  II.  750 : 
Ilathbone  Brother*  and  Co.  v.  Maelrer,  8on»,  <it*d 
Co.,  80  L.  T.  Esp.  378 ;  (1903»  2  K.  B  373. 

It  cannot  be  said  that,  in  any  view  of  this  bill  of 
lading,  the  shipowner  has  clearly  protected  him- 
self against  this  liability. 

Carver.  K.C.  and  D.  C.  Leelc  for  the  respon- 
dents.-The  learned  judge  rightly  held  that  the 
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large  print  clause  was  the  governing  clause,  and 
was  not  cut  down  or  qualified  by  tbe  small  print 
clause.  The  small  print  clause  onlylimitea  the 
liability  of  the  shipowner  for  unseaworthiness  in 
a  qualified  manner,  and  it  was  a  very  long  clause 
not  too  clearly  expressed.  The  shipowner,  there- 
fore, inserted  the  large  print  clause  in  order  to 
clearly  protect  himself  by  using  tbe  widest  pos- 
sible language.  Tbe  clause  containing  the  lesser 
protection  cannot  control  or  qualify  the  clause 
which  gives  the  larger  protection.   By  the  large 

Erint  clause  the  shipowner  is  protected  from 
ability  for  "  loss  or  damage  arising  from  .  .  . 
or  any  other  cause  whatsoever."  Those  words 
clearly  cannot  be  intended  to  refer  only  to 
matters  ejnedem  generii  with  breakdown  or 
failure  of  machinery.  They  are  clear  and  un- 
ambiguous words,  exempting  the  shipowner  from 
liability  for  any  damage  arising  from  anything 
existing  at  the  commencement  of  tbe  voyage. 
Even  if  the  words  of  the  large  print  clause  are  to 
be  construed  as  referring  only  to  breakdown  or 
failure  of  machinery,  Ac,  this  damage  was 
caused  by  failure  or  the  insulation,  for  if  tbe 
meat  bad  been  properly  insulated  it  could  not 
have  been  tainted. 

J.  A.  Hamilton,  K.C— Tbe  learned  judge  has 
found  that  there  was  no  failure  or  breakdown  of 
the  insulation.  If  there  bad  been,  the  meat 
would  have  become  putrid  instead  of  being 
tainted  with  carbolic  acid. 

Lord  Alvbkstonb,  C.J.— With  all  deference  to 
the  weighty  opinion  of  Walton,  J.  in  a  case  cf 
this  kind,  I  have  come  to  the  conclusion  that  in 
this  case  he  has  overlooked  and  not  given  effect  to 
certain  broad  considerations  which  must,  I  think, 
be  borne  in  mind  in  construing  commercial  docu- 
ments, and,  indeed,  all  documents  which  have  to 
be  considered  from  a  legal  and  business  point  of 
view.  In  my  opinion,  it  is  true  in  the  case  of  a 
bill  of  lading,  as  in  tbe  case  of  other  documents, 
that  where  there  area  number  of  clauses  they  are 
as  far  as  possible  to  be  read  together,  as  being 
consistent  with  one  another,  and  that  a  clause  is 
not  to  be  treated  as  being  mere  surplusage,  or  as 
inoperative,  unless  the  language  of  tbe  document 
loads  to  the  conclusion  that  it  cannot  be  read  con- 
sistently with  rest  of  the  document.  There  is  one 
other  general  rule  of  construction  to  which  I 
think  the  learned  judge  did  not  give  sufficient 
attention,  which  I  will  state  in  the  language  of 
Williams,  L.J.  in  his  judgment  in  the  case  of 
Rathb<>ne  Brothers  and  Co.  v.  Maelrer,  Sont.  and 
Co.  (89  L.  T.  Rep.  378 ;  (19t>3)  2  K.  B.  378).  In 
that  case  Williams,  LJT.  said :  "  With  reference 
to  the  carriage  of  goods  by  sea,  the  law  implies 
certain  warranties  on  the  part  of  the  shipowner. 
It  puts  upon  him  certain  obligations  which  will 
always  bind  him,  unless  there  are  in  the  contract 
clear  and  express  words  which  without  ambiguity 
relievo  him  from  that  which  I  may  call  bis 
common  law  obligations."  I  think  that  Romer, 
L.J.,  in  that  case,  was  referring  to  that  principle 
when  he  said  :  "  Shipowners  have  been  for  a  long 
time  endeavouring  to  limit  tbe  general  liability 
cast  upon  them  by  law  as  carriers  by  sea  by 
inserting  special  exceptions,  without  going  tbe 
length  of  excepting  their  liability  in  respect  of 
the  warranty  of  seaworthiness,  and  they  have 
been,  as  I  understand,  from  time  to  time  extend- 
ing the  special  exceptions.  I  think,  however,  I  am 
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right  in  saving  that  as  a  principle  of  construction 
the  warranty  of  seaworthiness  will  be  held  not  to 
have  been  excepted  unless  it  plainly  appears  that 
it  was  intended  to  except  it.   In  other  words,  the 
court  will  not  readily  infer  an  exception  of  that 
warranty."    It  seems  to  me  that  thoso  statements 
in  the  judgments  in  the  Court  of  Appeal  lay  down 
in  the  clearest  possible  language  the  principles 
which  were  applied  in  many  earlier  oases.   In  the 
present  case  I  think  that  the  learned  judge  has 
not  given  sufficient  effect  to  the  fact  that  the 
small  print  clause  undoubtedly  deals  with  unsea- 
worthiness. Mr.  Carver  has  argued  that  the  small 
print  clause  leaves  the  matter  of  unseaworthiness 
^here  it  was,  except  to  the  extent  to  which  it 
limits  it   In  other  words,  there  beintr  a  warranty 
of  seaworthiness,  the  small  print  clause  provides 
that  the  shipowner  excepts  damage  caused  by  or 
from  any  accidents  to,  or  defects,  latent  or  other* 
wise,  in  hull,  tackle,  boilers,  or  machinery,  refri- 
geration, or  otherwise,  or  their  appurtenances 
(whether  or  not  existing  at  the  time  of  the 
poods   being   loaded,   or   the  commencement 
of  the  voyage),  or  insufficiency  of  coals  at  the 
commencement  or  any  stage  of  the  voyage, 
if  reasonable  means  have  been  taken  to  provide 
Against    such  defects    and  unseaworthiness." 
Therefore    I   accede  to  the  first  part  of  Mr. 
Carver's  argument,  that  the  small  print  clause 
leaves  the  warranty  of  seaworthiness  where  it  was 
except  to  the  extent  that  it  affords  further  protec- 
tion to  the   shipowner  by  providing  that,  if 
reasonable  means  have  been  taken  to  prevent 
unseaworthiness,  the  shipowner  shall  be  pro- 
tected.   I  am,  however,  unable  to  follow  the  other 
part  of  Mr.  Carver's  argument,  that  the  large 
print  clause,  in  the  construction  of  which  there  is 
undoubtedly  considerable  difficulty,  is  intended 
to  be  an  overriding  clause  exempting  the  ship- 
owner from  liability  for  unseaworthiness,  whether 
existing  at  the  commencement  of  the  voyage  or 
not,  and  that  by  reason  of  the  words.  "  from  any 
other  cause  whatsoever,  whether  arising  from  a 
defect  existing  at  the  commencement  of  the  voy- 
age, or  at  the  time  of  the  shipment  of  the  goods  or 
not,"  the  shipowner  is  protected  in  this  case 
notwithstanding  the  limited  protection  given  to 
him  by  the  small  print  clause.   I  am  unable  to 
come  to  the  conclusion  that,  construed  fairly  and 
with  every  wish  to  give  the  fullest  possible  effect 
to  the  exception,  the  large  print  clause  further 
limits  the  warranty  of  seaworthiness  beyond  the 
limitations  contained  in  the  small  print  clause.  I 
will  not  repeat  the  reasons  which  have  been  given 
why  the  two  clauses  should  as  far  as  possible  be 
read  together  as  being  consistent  with  each  other 
and  operative.   The  large  print  clause  says: 
"  Neither  the  steamer,  nor  her  owners,  nor  her 
charterers  shall  be  accountable  for  the  condition 
of  goods  shipped  under  the  bill  of  lading,  nor  for 
any  loss  or  damage  thereto,  whether  arising  from 
failure  or  breakdown  of  machinery,  insulation,  or 
other  appliances,  refrigerating  or  otherwise,  or 
from  any  other  cause  whatsoever,  whether  arising 
from  a  defect  existing  at  the  commencement  of 
the  voyage  or  at  the  time  of  shipment  of  the 
goods  or  not,  nor  for  detention."   Then,  it  is  very 
material  to  observe  that  the  clause  proceeds: 
"  Nor  for  the  consequence  of  any  act,  neglect, 
default,  or  error   of  judgment  of  the  master, 
officers,  engineers,  refrigerating  engineers,  crew, 
or  other  persons  in  the  service  of  the  owners  or 
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charterers,  nor  from  any  other  cauBe  whatsoever, 
and  steamer  shall  be  at  liberty  to  jettison  the 
whole  of  the  goods  or  any  part  thereof."  It  is, 
therefore,  quite  plain  that  this  olause  cannot  be 
considered  as  having  been  framed  to  put  in  the 
words,  "  or  from  any  other  cause  whatsoever,"  so 
as  to  completely  get  rid  of  any  liability  for  unsea- 
worthiness. We  find  those  words,  "  or  from  any 
other  cause  whatsoever,"  whether  existing  at  the 
commencement  of  the  voyage,  &c,  following  the 
words  which  relate  specially  to  failure  or  break- 
down of  machinery,  insulation,  or  other  appliances, 
and  I  have  no  doubt  that  we  ought  to  read  those 
words,  "  or  from  any  other  cause  whatsoever,"  as 
relating  to  the  subject-matter  there  dealt  with 
and  not  to  read  them  as  a  general  clause  exempt- 
ing the  shipowner  from  the  consequences  or 
unseaworthiness.  I  read  this  clause,  therefore,  in 
this  way — that  the  shipowner  is  protected  from 
liability  from  loss  or  damage  arising  from  failure 
or  breakdown  of  the  machinery,  &c,  or  from  any 
other  cause  whatsoever,  whether  arising  from  a 
defect  in  the  machinery,  &c,  which  existed  at  the 
commencement  of  the  voyage  or  at  the  time 
of  shipment  of  the  goods  or  not.  I  adopt  the 
argument  of  Mr.  Hamilton  that  those  words  were 
intended  to  widen  the  exception,  which  was  put 
in  for  the  purpose  of  protecting  the  shipowner, 
and  relates  to  breakdown  of  machinery.  Sic.  That 
being  so,  I  have  now  only  to  deal  with  the  argu- 
ment for  the  respondents  that,  even  if  that  view 
of  the  clause  ought  to  be  adopted,  and  tbey  are 
wrong  in  their  contention  that  the  clause  was  in- 
intended  to  cover  unseaworthiness  however 
occasioned,  and  whether  existing  at  the  com- 
mencement of  the  voyage  or  not,  yet  thiB  was  a 
defect  of  insulation.  I  think  that  that  point 
was  not  really  raised  in  the  court  below.  I 
cannot  think  that  Walton,  J.  would  have  dealt 
with  the  case  in  the  way  in  which  he  did  deal' 
with  it  if  that  point  had  been  really  raised.  I 
think  that  this  was  not  a  defect  or  breakdown  of 
machinery,  insulation,  Ac,  within  the  meaning  of 
this  clause.  The  learned  judge  has  found,  as  I 
understand,  that  the  ship  was  tainted  with  car- 
bolic acid,  and  was,  therefore,  unfit  to  carry  a 
cargo  such  as  frozen  meat,  independently  alto- 
gether of  the  particular  chamber  in  which  the 
meat  was  being  carried,  and  independently  of 
any  function  which  the  insulation,  as  insulation, 
had  to  fulfil.  That  being  so,  I  think  that  the 
facts  do  not  bring  this  case  within  the  narrower 
aud  proper  construction  of  the  large  print 
clause ;  and,  inasmuch  as  that  clause  cannot  be 
construed  as  a  general  exception  protecting  the 
shipowner  from  liability  for  the  consequences  of 
unseaworthiness,  I  think  that,  in  the  words  of 
Williams  and  Romer.  L.JJ.,  which  I  have  quoted, 
he  has  ;  failed  to  indicate  in  plain  language  that 
the  warranty  of  seaworthiness  is  cut  down  to  any 
greater  extent  than  by  the  small  print  clause. 
Therefore,  I  have  come  to  the  conclusion  that 
this  appeal  must  be  allowed. 

Collins,  M.R.— I  am  of  the  same  opinion, 
and  I  think  that  I  cannot  usefully  add  anything 
to  the  reasons  given  by  the  Lord  Chief  Justice. 

Romer,  L.J.-I  agree.  Appeul 

Solicitors  for  the  appellant,  Waltons,  Johnson, 
Bubb,  and  Wiiatton. 
Solicitors  for  the  respondents,  LowUtt  and  Co. 
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Friday,  Jan.  15. 
(Before  Collins,  M.R..  Rosier  and  Mathew, 
L.J  J.) 

Handles  r.  Mutual  Resebve  Fund  Life 
Association,  (a) 
application  fob  a  new  trial. 
Insurance  (life) — Lapte  of  policy  on  failure  of 
payment  of  premium — Subsequent  payment — 
Conditional  receipt   by  insurance  company^ 
Neqlect  of  assured  to  read  conditions  of  receipt 
—Duty  of  insurance  company— Estoppel. 

A  policy  of  life  insurance  effected  with  an  insu- 
rance company  was  expressed  to  be  conditional 
upon  the  payment  of  the  premiums  each  year 
within  thirty  days  of  their  becoming  due.  The 
holder  of  the  policy  failed  to  pay  a  certain  pre- 
tnium  within  thirty  days  of  its  becoming  due. 
On  his  afterwards  sending  the  money  to  the 
company  they  sent  back  to  him  a  receipt  upon  a 
printed  form,  which  stated  that  the  policy  had 
lapsed  and  that  the  payment  was  accepted  sub- 
ject to  certain  conditions  printed  on  the  b<ick  of 
the  receipt.  He  received  this  receipt,  but  did  not 
read  it. 

One  of  these  conditions  was  that  the  person  whose 
life  was  insured  had  been  during  the  past  twelve 
months  in  continuous  good  health  ana  free  from 
all  disease;  and  he  was  in  fact,  and  to  his 
knowledge,  suffering  at  that  time  from  a  disease 
of  which  he  afterwards  died.  Until  he  died  the 
subsequent  premiums  were  punctually  paid.  On 
hit  death  the  company  refused  to  pau  the  sum 
for  which  his  life  had  been  insured  on  the  ground 
that  the  policy  'had  lapsed,  and  the  conditions  of 
the  receipt  above  mentioned  had  not  been  com- 
plied with.  In  an  action  to  recover  the  amount 
of  the  insurance  money  : 

Held,  that,  as  the  policy  had  lapsed  on  account  of 
the  breach  of  its  conditions,  and  the  plaintiff  had 
given  no  evidence  of  any  conduct  on  the  part  of 
the  company  which  would  justify  him  in 
thinking  that  the  policy  had  not  lapsed,  and 
would  estop  them  from  relying  on  the  lapsing  of 
the  policy,  he  was  ,no<  entitled  to  succeed  in  the 
action. 

Application  by  the  defendant  company  for 
judgment  or  a  new  trial  in  an  action  tried  before 
Mr.  Commissioner  Bray,  K.C.  with  a  jury  at 
Liverpool. 

The  action  was  brought  to  recover  a  sum  of 
10002.  under  a  policy  of  insurance  issued  by  the 
defendant  company  on  the  life  of  James  Clarke 
Williams  in  favour  of  the  plaintiff. 

The  plaintiff  carried  on  a  tailoring  business  in 
Liverpool  in  partnership  with  J.  C.  Williams  and 
another  person,  and  the  policy  in  question  was 
taken  out  in  order  to  secure  the  plaintiff  against 
certain  partnership  liabilities  that  had  arisen,  or 
might  arise,  between  him  and  J.  C.  Williams. 

The  policy  was  dated  the  21st  March  1S1K>,  and 
was  in  the  following  terms : 

Mutual  Reserve  Fund  Life  Association.— In  considera- 
tion of  the  application  for  this  certificate  of  membership, 
or  policy  of  insurance,  and  the  declarations  made  to  the 
medical  examiner,  which  are  he  ruby  referred  to  and 
made  a  part  of  this  oontraot,  every  person  accepting  or 
acqniritg  any  interest  in  this  contract  hereby  adopt  s  as 
his  own  und  admit*  the  statements  contained  therein  to 
be  the  only  statements  upon  which  this  contract  is 

i'.i  t:.-psritJ  by  K.  Mani.sy  Smia,  Esq  ,  Bamsur-at-Lsw. 
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made,  and  of  the  first  year's  doss  paid,  the  Mutual 
Reserve  Fand  Life  Association  does  hereby  receive 
James  Clarke  Williams,  of  Liverpool,  in  the  county  of 
Lancaster,  as  a  member  of  said  association  ;  and  upon 
the  farther  condition  of  the  payment  of  the  dues  for 
expenses  to  be  paid  on  or  before  the  2 1st  March  in 
every  year  daring-  the  oontinuauoe  of  tin-  certificate,  or 
polioy  of  insnranos,  and  also  opon  the  farther  condition 
of  the  payment  of  all  mortuary  premiums  payable  at 
.  .  .  within  thirty  days  of  the  first  weekdays  of  the 
months  of  February,  April,  Jane,  August,  October,  and 
Deoember  of  each  and  every  year  during  the  continu- 
anoe of  this  certificate  or  polioy  of  insurance  .  .  . 
there  shall  be  payable  to  the  legal  representatives  of 
said  member  the  sum  of  10001.  sterling.  .  .  . 
Benefits  under  this  certificate  or  policy  of  insurance  shall 
not  be  impaired  or  reatrioted  by  travel  or  change  of 
residence,  and  if  this  certificate,  or  polioy  of  insuranoe, 
shall  have  been  in  oon'inuoas  force  for  two  years  from 
its  date,  it  shsll  thereafter  be  incontestabls  and  indis- 
putable, except  for  fraud  or  nonpayment  of  does  or 
mortuary  premium  at  the  times  and  in  msuner  herein 
stipulated.    .    .  . 

On  the  1st  Feb.  1896,  21.  5s.,  for  a  mortuary  call, 
became  due  on  the  policy,  and  the  company,  in 
accordance  with  their  practice,  sent  the  plaintiff 
a  notice  that  it  was  due,  and  that  it  must  be  paid 
on  or  before  the  '2nd  March  following,  and  that,  if 
it  was  not  paid  within  the  time  stated,  the  policy 
and  all  payments  thereon  would  become  forfeited 
and  void. 

The  plaintiff  failed  to  pay  the  mortuary  till 
the  6th  March,  and  then  when  he  paid  it  he 
received  from  the  company  a  receipt  in  the  fol- 
lowing form : 

Mutual  Reserve  Life  Insurance  Company. — Received 
of  C.  J.  Williams,  Esq ,  this  6th  day  of  March  1896, 
21.  5*.  0d.,  being  for  payment  of  past  doe  mortuary 
call.  No.  84,  21.  5#.  0d.,  whioh  became  due  1st  Feb. 
1896  on  policy  No.  94,424,  which  said  policy  lapsed  by 
reason  of  the  non-payment  of  the  above  on  or  before 
the  date  the  tame  became  due.  The  above  payment  is 
offered  and  the  tame  rsoeived  by  the  company  subject 
to  the  conditions  on  the  back  hereof,  whioh  are  hereby 
made  a  part  of  this  reoeipt  .  .  George  W.  Harper, 
Treasurer.    See  other  side. 

On  the  back  of  the  receipt  was  printed  the 
following : 

The  conditions  upon  which  the  within  payment  (for 
whioh  this  receipt  is  given)  is  accepted,  are  as  follows  i 
First:  That  said  member  is  now  living,  and  of  tempe- 
rate habits,  and  is  now  and  baa  been  during  the  past 
twelve  months  in  continuous  good  health  and  free  from 
all  disease,  infirmity  or  weakness,  otherwise  said  pay- 
ment and  this  reoeipt  and  said  policy  shall  bs  and  is 
null  and  void,  and  the  sum  paid  hereon  shall  be  subject 
to  the  order  of  the  within  named  person.  Second  :  The 
reoeipt  and  acceptance  of  the  within  sum  by  the  com- 
pany shall  not  be  held  to  waive  forfeiture  or  expiration 
of  membership,  or  to  reinstate  membership,  or  create 
any  liability  on  the  part  of  the  company  under  said 
polioy,  except  upon  fulfilment  of  the  first  condition  of 
this  reoeipt.  Third :  The  acceptanoe  of  the  within 
sum  after  the  same  became  due  shall  not  establish  a 
precedent  for  acceptance  of  future  payments  to  the 
company,  nor  shall  any  subsequent  payment  upon  said 
polioy  impair,  waive,  alter  or  change  any  of  the  con- 
ditions of  this  reoeipt  or  of  said  polioy.  Special  Notice. 
On  the  first  weekday  cf  the  months  of  February,  April, 
Jane,  August,  October,  and  December  of  each  year 
mortuary  calls  will  be  made  which  must  bs  paid  within 
thirty  days  from  the  date  of  such  call,  or  the  policy 
will  lapse.  Members  who  desire  osn  make  payments 
annually  or  semi-aimuslly  in  advance.    .    .  . 
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At  the  time  when  this  mortuary  call  was  sent 
in  and  the  above  receipt  given,  J.  C.  Williams 
was  suffering,  to  his  own  knowledge,  from  an  in- 
curable form  of  heart  disease,  in  consequence  of 
which  be  bad  retired  from  business  the  year 
before,  and  from  which  he  died  on  the  2nd  March 
ll*>3. 

The  plaintiff  continued,  up  to  the  death  of 
J.  <J.  Williams,  to  pay  the  premiums  on  the  datca 
h*  they  became  due. 

Upon  the  death  of  J.  C.  Williams  the  company 
refused  to  pay  the  sum  assured  by  the  policy 
upon  the  ground  that  it  had  lapsed. 

The  plaintiff  thereupon  brought  the  present 
action. 

At  the  trial  of  the  action  at  Liverpool,  before 
Mr.  Commissioner  Bray,  K.C  and  a  jury,  the 
plaintiff  gave  evidence  that  be  had  not  read  the 
policy  or  the  calls  or  the  receipt.  The  questions 
left  to  the  jury,  and  their  answers,  were  as 
follows:  (1)  Did  the  plaintiff  know  that  there 
was  writing  or  printing  on  the  receipt? — Yes. 
(2)  Did  the  plaintiff  know  that  the  writing 
or  printing  upon  this  receipt  contained  terms 
imposing  conditions  upon  the  receipt  that  did  not 
exist  in  the  original  policy  ?— No.  (3)  Did  the 
defendants  do  what  was  reasonably  sufficient  to 
iTe  the  plaintiff  notice  of  those  conditions  ? — 


Sr. 


On  these  findings  the  learned  commissioner 
gave  judgment  for  the  plaintiff.  The  defendants 
applied  for  judgment  or  a  new  trial. 

McColl,  K.C  (Hugh  Fmter  with  him)  for  the 
defendants. — The  plaintiff  gave  evidence  at  the 
trial  that  he  did  not  read  the  polioy  or  the 
mortuary  'jails  or  the  receipt.  It  is  not  denied  by 
him  that  the  policy  bad  lapsed  when  the  payment 
in  question  was  made  on  the  6th  March  1896  and 
the  conditional  receipt  given,  bnt  it  is  contended 
by  him  that  by  his  neglect  to  read  the  policy, 
the  calls,  and  the  receipt  he  is  put  in  as  good 
a  position  as  if  the  receipt  hai  been  an  uncon- 
ditional one.  The  policy  is  expressly  declared  to 
be  conditional  upon  the  pajment  of  all  mortuary 
premiums  "  within  thirty  days  from  the  first 
weekday  of  the  month  of  February,  <&c,  of  each 
year."  There  was  an  admitted  breach  of  that  con- 
ditton.  If  the  plaintiff  relies  upon  something 
which  occurred  subsequently  to  validate  the  lapsed 
policy,  the  onuB  is  on  him  to  prove  an  estoppel 
on  the  other  side  from  relying  on  that  which 
is  the  fact.  That  differentiates  this  case  from  all 
the  cases  which  were  relied  upon  at  the  trial  of 
the  action  referring  to  printed  tickets  given  to 
railway  passengers  and  persons  depositing  goods. 
In  all  those  cases  the  question  was  as  to  what 
was  the  original  contract  made  between  the 
parties.  Here,  under  the  terms  of  the  original 
contract,  a  forfeiture  undoubtedly  occurred,  and 
the  plaintiff  haste  show  something  to  enable  him 
to  get  out  of  that.  He  has  shown  nothing,  and 
the  defendants  are  therefore  entitled  to  judg- 
ment. 

Piekford,  K.C.  and  Liat  for  the  plaintiff.— The 
defendants  went  on  receiving  premiums  up  to  the 
date  of  the  deceased's  death.  They  are  estopped 
from  denying  the  continued  validity  of  the  policy. 
It  was  the  duty  of  the  company  to  do  what  was 
reasonable  to  bring  to  the  knowledge  of  the  plain- 
tiff the  fact  that  they  only  accepted  the  payment  I 
in  1896  upon  certain  conditions,  and  the  jury  have  | 


found  that  they  failed  to  do  that.  The  < 
left  to  the  jury  were  substantially  the  same  as 
those  which  were  held  by  the  House  of  Lords  to 
be  the  right  ones  to  be  left  to  the  jury  in  the 
case  of 

Richardson  Spinet  sad  Co.  v.  Row n trie,  70  L.  T. 
Rsp.  817  ;  (1891)  A.  C.  217. 

There  the  House  of  Lords  expressed  approval  of 
the  decision  of  the  Court  of  Appeal  in 

Park*r  v.  Botth-EatUrn  Railway  Company,  36 
L.T.  Bsp.540  ;  2  0.  P.  Div.416. 

That  was  a  case  of  a  cloak-room  ticket,  and  the 
court  held  that  the  plaintiff  was  not  bound  by  the 
conditions  on  the  ticket,  if  he  was  ignorant 
of  tbem,  unless  the  defendants  had  taken 
reasonable  means  to  b.-ing  them  to  his  notice. 
There  can  be  no  difference  in  this  respect 
between  making  a  new  contract  and  reviving  one 
that  is  dead.  This  conditional  receipt  does  in 
fact  bring  a  new  condition  into  the  policy,  that 
the  policy  is  to  be  void  unless  the  assured  had 
been  in  good  health  for  a  certain  time  previous  to 
the  receipt  The  third  condition  is  also  an 
entirely  new  one.  It  was  the  duty  of  the 
defendants  to  call  the  attention  of  the  plaintiff  to 
the  effect  of  the  receipt.  He  accepted  the  receipt 
as  an  ordinary  receipt,  and  as  an  intimation  that 
the  policy  was  just  as  it  always  hid  been. 

Collins.  M.R.  (after  stating  the  facts,  con- 
tinued).— Now,  under  these  circumstances,  what 
are  the  rights  of  the  parties?  The  plaintiff  had 
failed  to  fulfill  one  of  the  conditions  of  the 
policy,  that  the  premiums  should  be  paid  within 
certain  limited  times.  He  did  afterwards  pay  a 
premium  that  he  had  failed  to  pay  within  the 
proper  time,  and  received  a  receipt  from  the  com- 
pany, but,  as  the  policy  had,  ex  hypotheai,  come 
to  an  end,  it  seems  to  me  that  he  can  only  succeed 
in  this  action  on  the  foundation  of  an  estoppel, 
that  is  to  say,  he  must  show  that  though  the 
policy  bad  come  to  an  end  the  defendants  have 
so  acted  that  by  their  conduct  they  led  him  to 
suppose  that  the  policy  was  still  alive.  It  is  for 
the  plaintiff  to  make  that  out,  and  he  can  only 
do  it  by  producing  the  receipt.  That  is  the 
document  upon  which  he  must  round — if  he  can 
do  so  at  all— the  implication  that  the  defendants 
treated  the  policy  as  still  subsisting,  and  induced 
him  to  act  upon  their  conduct.  It  is  said  that 
the  question  must  be  decided  by  the  finding  of  the 
jury  that  reasonable  steps  were  not  taken  by  the 
defendants  to  bring  to  the  plaintiff's  notice  the 
conditions  attached  to  the  receipt.  I  am  not  at 
all  myself  disposed  to  accept  that  view  as  the 
true  measure  of  the  obligation  of  the  parties  in 
this  case.  It  seems  to  me  that  the  burden  in 
this  case  is  most  distinctly  upon  the  plaintiff.  He 
begins  the  discussion  with  a  policy  of  insurance 
that  has  lapsed,  and  if  he  is  going  to  assert  that 
notwithstanding  the  fact  that  it  has  lapsed  the 
company  are  estopped  from  averring  the  truth 
that  it  has  lapsed,  it  seems  to  me  the  burden  i« 
upon  him  to  show  that  he  has  been  misled,  and 
it  is  not  enough  for  him  to  say  that  he  received 
from  thtm  a  document  which  he  did  not  read.  If 
he  showed,  for  instance,  that  the  receipt  which 
they  sent  him  had  some  ambiguous  phraseology 
in  it  which  might  reasonably  be  construed  to 
mean  that  the  policy  was  still  alive,  then  I  could 
understand  his  raising  a  question  of  fact  for  the 
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jury,  whether  or  not  the  form  of  the  receipt  was 
eucli  aa  to  mislead  him  into  supposing  that  the 
policy  was  still  alive.  His  only  answer  is  that 
it  had  conditions  on  the  back  01  it  which  he  did 
not  read.  It  seems  to  me  that  he  was  not  misled 
by  tbem.  He  does  not  prove  that  he  was  misled 
by  them  if  he  does  not  chose  to  read  the  receipt, 
which  on  the  face  of  it  says  that  the  policy  has 
lapsed  by  reason  of  non-payment  of  premiums, 
and  refers  to  conditions  which  are  set  out  upon 
the  back  of  the  receipt.  Whether  or  not  there 
was  any  Question  at  all  here  for  the  jury  I  do  not 
feel  at  all  clear.  I  am  not  at  all  clear  that  the 
question  whether  the  defendants  did  what  was 
reasonably  sufficient  to  give  the  plaintiff  notice 
of  these  conditions  was  the  true  question  in  this 
ease.  But,  assuming  that  it  was  for  the  pur- 
poses of  this  discussion,  it  seems  to  me  that 
there  was  no  evidence  fit  for  the  consideration 
of  the  jury,  or  upon  which  any  jury  could  find 
that  there  was  a  misleading  by  the  defendants 
of  the  plaintiff  so  as  to  create  an  estoppel.  Even 
if  it  were  a  question  for  the  jury  I  do  not  tfiink 
there  was  any  evidence  in  this  case  for  them. 
Furthermore,  I  think  that  the  particular  form 
in  which  the  second  question  was  put  to  the  jury 
was  misleading,  as  it  suggested  that  this  receipt 
introduced  some  new  condition  which  had  not 
been  originally  imposed  by  the  policy.  Very 
possibly  that  may  have  accounted  for  the  extra- 
ordinary view  which  the  jury  seem  to  have  come 
to  npon  the  facts.  No  doubt  the  learned  com- 
missioner who  tried  this  case  with  very  great 
care,  put  these  questions  because  it  was  sn  jested 
to  him  that  they  were  the  questions  which  had 
been  sanctioned  by  a  high  authority  in  another 
case ;  but  it  seems  to  me,  although  those  ques- 
tions may  have  been  the  proper  questions  in  that 
other  case,  the  second  of  the  two  here  certainly 
had  no  snecial  reference  to  the  particular  facts  in 
the  present  case,  and  under  the  circumstances  I 
think  it  was  misleading.  However,  it  is  not 
necessary  to  go  into  that  beoauRe  in  my  judgment 
the  whole  point  here  is:  Were  the  defendants 
estopped  from  affirming  that  the  policy  had 
come  to  an  end?  It  was  for  the  plaintiff  to 
prove  that  they  were,  and  in  my  opinion  he  has 
given  no  evidence  upon  which  that  estoppel  could 
rest.  Under  these  circumstances  I  think  the 
appeal  must  be  allowed. 

Romek,  L.J. — I  am  of  the  same  opinion.  I 
may  add  that,  as  was  pointed  out  in  the  course  of 
the  argument,  the  case  would  have  been  precisely 
the  same  even  if  the  plaintiff  were  in  a  position  to 
set  up  a  new  contract  on  the  footing  of  the  old 
policy.  The  only  other  observation  that  I  wish  to 
make  is  this :  When  the  payment  was  made, 
or  purported  to  be  made,  of  the  mortuary  call 
after  the  thirty  days  had  elapsed,  there  was 
nothing  whatever  which  could  possibly  have 
induced  the  plaintiff  to  suppose,  or  justified  him 
in  supposing,  that  that  premium  would  be  uncon- 
ditionally received.  That  being  so,  when  he  made 
that  payment  he  had  no  reasonable  ground  for 
supposing  that  it  would  be  simply  received,  and 
nothing  more.  When  he  sent  this  money  after 
the  time  within  which  it  ought  to  have  been  paid 
he  received  a  communication  with  reference  to 
that  payment.  He  had  no  reason  to  suppose  that 
it  was  a  mere  formal  acknowledgment  of  the 
money  without  more.  Under  the  circumstances  it 
was  clear  that  he  was  bound  to  look  to  see  on 


what  terms  the  money  payment  had  been  received, 
and,  if  he  bad  looked,  he  would  have  found  it.  I 
conceive,  therefore,  that  this  case  was  not  one 
where  there  were  any  circumstances  upon  which 
the  jury  could  possibly  find  that  there  was  such 
conduct  on  the  part  of  the  company  as  would 
justify  the  plaintiff  in  thinking  that  the  policy 
had  not  lapsed. 

Mathew,  L.J. — I  am  of  the  same  opinion.  It 
is  incumbent  on  the  plaintiff  to  prove  that  at  the 
time  of  the  death  there  was  a  subsisting  policy  of 
insurance.  Now,  the  original  policy  was  gone— 
that  is  not  disputed.  According  to  these  terms, 
it  only  subsisted  so  long  as  the  payments  were 
regularly  made.  The  original  policy  is  gone.  It 
was  open  to  the  plaintiff  to  show  a  new  contract 
of  insurance.  He  might  do  that  in  one  or  other 
of  two  ways.  First,  by  showing  an  actual  agree- 
ment on  the  lapse  of  the  policy ;  secondly,  by 
showing  that  be  had  been  misled  by  the  conduct 
of  the  defendants  in  inducing  him  to  think  the 
policy  was  still  a  subsisting  policy.  The  first 
ground,  of  course,  cannot  oe  sustained  for  a 
moment.  The  second  ground,  that  there  was  an 
estoppel,  seems  to  me  wholly  to  fail.  There  was 
no  evidence  upon  which  the  jury  could  reasonably 
find  that  the  plaintiff  had  been  misled  by  the 
defendants.  The  plaintiff  unfortunately  misled 
himself  by  reason  of  his  failure  to  do  what  any 
business  man  might  be  expected  to  do— namely, 
to  look  at  the  form  of  the  receipt  sent  to  him. 
There  being  no  ground  upon  which  the  jury  could 
have  found  an  estoppel,  it  is  plain  the  plaintiff 
fails  in  the  action.  The  j  udgment  must  therefore 
be  reversed. 

Appeal  allowed. 

Solicitors  for  the  plaintiff,  Sharpe,  Parker, 
Pritchards,  Bar  ham,  and  Lawford,  for  Cleaver, 
Holden,  and  Co.,  Liverpool. 

Solicitors  for  the  defendants,  Robinson  and 
Stannard. 


Friday,  Feb.  5. 

(Before  Collins,  M.R..  Romek.  and  Mathew, 
L.JJ.) 

Stone  and  Co.  v.  Midland  Railway 
Company,  (o) 
appeal  from  the  kino's  bench  division. 

Railway  —  Bates  —  Carriage  of  non-perishable 
good*  by  passenger  train — Absence  of  statutory 
duty  to  carry—Bight  of  company  to  impose  its 
own  terms— Inclusive  charge  for  collection, 
carriage,  and  delivery — Equality  clause — Mid- 
land Railway  Company  Act  1844  (7  1  8  Viet, 
c.  xviii.),  $.  203 — Railway  Clauses  Consolidation 
Act  1845  (8  i  9  Vict.  c.  20),  s.  90)— Midland 
Railway  Company  {Rate*  and  Charges)  Order 
Confirmation  Act  1891  (54  &  55  Vict.  c.  cexix.), 
Part  5,  clause  3. 

A  railway  company  which  is  under  no  statutory 
obligation  to  carry  non-perishable  goods  by 
passenger  train  is  entitled  to  demand  from  all 
persons  who  wish  to  tend  non-perishable  goods  by 
passenger  train  a  single  rate  including  collection, 
carriage,  and  delivery. 

Judgment  of  the  Kinq'e  Bench  Division  (88  L.  T. 
Rep.  92  ;  (1903)  1  K.  B.  741)  affirmed. 

00  Reported  by  £.  AUhuy  Smith,  Em).,  B*rriater-it-L»w. 
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Appbal  by  the  plaintiffs  from  the  judgment  of 
the  Divisional  Court  (Lord  Alverstone,  C.J., 
Willi  and  Cbannell,  JJ.),  reversing  the  judgment 
of  the  judge  of  the  Bristol  County  Court. 

The  action  was  brought  to  recover  the  sum  of 
1>.,  money  received  by  the  defendants  to  the  use 
of  the  plaintiffs,  under  the  following  circum- 
stances ; 

Tbe  defendants  published  aKst  of  rates  for  the 
conveyance  of  parcels  by  passenger  train  from 
Bristol.  Among  the  articles  which  in  this  list 
they  expressed  themselves  as  willing  to  carry 
were  "  tailors'  unfinished  and  finished  clothing." 
For  the  conveyance  of  this  by  passenger  train 
they  announced  only  one  rate  which  was  inclusive 
of  collection  and  delivery. 

On  the  7th  Aug.  1901  the  plaintiffs,  who  were 
common  carriers  at  Bristol,  collected  three  boxes 
of  tailors'  goods  and  handed  them  over  to  the 
defendants  at  the  passenger  station  at  Bristol 
for  conveyance  by  passenger  train  to  South- 
ampton. 

In  accordance '  with  the  published  rate  the 
defendants  demanded  payment  of  11.  for  the 
conveyance  of  the  goods. 

Tbe  plaintiffs  paid  this  sum  under  protest  and 
brought  this  action  in  the  Bristol  County  Court  to 
recover  the  sum  Of  It.  in  respect  of  the  collection 
of  the  goods  by  them,  that  amount  being  one 
which  might  reasonably  be  held  to  represent  the 
cost  of  collection. 

The  County  Court  judge  gave  judgment  for  the 
plaintiffs  for  the  amount  olaimed. 

Upon  the  defendants'  appeal  the  King's  Bench 
Division  (Lord  Alverstone,  C.J.,  Wills  and 
Channell,  JJ.).  reversed  the  decision  of  the 
County  Court  judge,  but  gave  leave  to  appeal 

The  case  is  reported  88  L.  T.  Rep.  92;  (1903), 
1  K.  B.  74L 

The  plaintiffs  appealed. 

Tbe  Midland  Railway  Company's  A.rA  1844 
(.7  4  8  Vict.  c.  cxviii.)  provides  as  follows : 

Sect.  198.  And  with  respect  to  tbe  tolls  to  be  levied 
for  the  ass  of  tbe  railway,  bs  it  enacted,  that  the  com- 
pany may  lawfully  demand  any  tolls  not  exceeding  the 
following  (that  is  to  s»y) :    .    .  . 

Sect.  200.  And  with  reaped  to  small  packages  and 
single  ariiclse  of  great  weight,  be  it  enacted,  that  the 
company  may  lawfully  demand  the  tolls  following  ;  ithat 
ia  to  say)  for  tbe  carriage  of  small  paroala  (that  is  to 
•ay,  parcels  not  exceeding  5001b.  weight  each),  the 
company  may  demand  any  sam  which  they  may  think 
fit.    .    .  . 

Sect-  203.  And  be  it  enacted,  that  all  tolls  for  the  aae 
of  the  fail  way  shall  be  at  all  times  charged  equally  to 
all  persons,  and  after  the  same  rate,  whether  per  mils  or 
per  ton  per  mile,  or  otherwise,  in  respect  of  all  goods, 
animals,  or  carriages  of  a  like  description,  and  oonveyod 
or  propelled  by  a  like  carriage  or  engine ;  and  that  all 
totta  or  ofaargea  for  oonvey&noe  by  the  company,  or  for 
the  ose  of  carriagee  or  locomotive  power,  shall  be  at  all 
times  chargod  equally  to  all  persons,  and  after  the  same 
rate,  whether  per  mile  or  per  ton  per  mite,  or  otherwise, 
in  respect  of  all  t  aaaecgers,  and  of  all  goods,  animals,  or 
carriages  of  a  like  description,  and  conveyod  or  pro- 
pelled by  a  like  carriage  or  engine,  passing  on  the  »»me 
portion. of  the  line  of  railway  only,  and  onder  the  like 
circnm  stance* :  and  no  reduction  or  advance  in  any 
such  tolls  for  the  nee  of  the  railway,  or  such  tolls  or 
charges  for  conveyance  by  the  company,  or  for  the  one 
of  any  carriages  or  locomotive  power  to  be  supplied  by 
them,  shall  be  mads,  either  directly  or  indirectly,  in 
favour  of  or  against  any  particular  oompany  or  person 
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travelling  upon  or  using  the  earns  portion  of  the  railway 
only,  and  under  like  oir  cum  stances, 

Tbe  Railway  Clauses  Consolidation  Act  1845 
(8  A  9  Vict.,  c.  20)  provides  as  follows : 

Scot  00.  And  whereas  it  is  expedient  that  the  com- 
pany ahoold  be  enabled  to  vary  the  tolls  upon  the  rail- 
way eo  as  to  accommodate  them  to  the  oircamstanoos  of 
the  traffic,  bat  that  such  power  of  varying  should  not  be 
(ited  for  the  purpose  of  prejudicing  or  favouring  parti- 
cular parties,  or  for  the  purpose  of  collnsively  snd 
unfairly  creating  a  monopoly,  either  in  the  hands  of  tbe 
oompany  or  of  particular  parties ;  it  shall  be  lawfnl, 
therefore,  for  the  company, subject  to  the  provisions  uud 
limitations  herein  and  in  the  special  Act  contained,  from 
time  to  time  to  alter  or  vary  the  tolls  by  the  special  Act 
authorised  to  be  taken,  either  upon  the  whole  or  upon 
any  particular  portions  of  the  railway,  as  they  shall 
think  fit,  provided  that  all  such  tolls  be  at  all  times 
oharged  equally  to  all  persons,  and  after  tbe  same  rate, 
whether  per  ton  per  mile  or  otherwise,  in  respect  of  all 
passeDjrars,  and  of  all  goods  or  carriages  of  the  same 
description,  and  conveyed  or  propelled  by  a  like  oarri  age 
or  engine,  passing  only  ovsr  the  same  portion  of  the  line 
of  railway  under  the  same  cironsstances ;  and  no  reduc- 
tion or  advance  in  any  such  tolls  shall  bo  made,  either 
directly  or  indirectly,  in  favour  of  or  against  any  par- 
ticular  company  or  person  travelling  npon  or  using  th» 
railway. 

The  Midland  Railway  Company  (Rates  and 
Charges)  Order  Confirmation  Act  1891  (54  <Jc  55 
Vict.  c.  ccxix.)  provides  as  follows 

Part  5.  The  following  provisions  and  regulations 
shall  be  applicable  to  the  ooaveyanos  of  perishable 
merchandise  by  passenger  train  ...  (3)  Tbe  oom- 
pany shall  not  be  under  obligation  to  convey  by 
passenger  train,  or  any  similar  service,  any  merchandise 
other  than  perishables. 

J.  A.  Foot*,  K.C.  (Balfour  Brourne,  K.C.  and 
WeatherUy  withflhitn)  for  the  plaintiffs.— These 
tolls  are  really  charged  under  sects.  198  and  200 
of  the  defendant  company's  Act  of  1844,  and 
under  tbe  equality  clause  in  sect  90  of  the  Rail- 
way Clauses  Consolidation  Act  1845  the  company 
is  bound  to  charge  equally  all  persons  who  send 
goods  of  this  sort  for  conveyance  by  passenger 
train.  It  is  not  in  accordance  with  the  equality 
clause  to  have  only  one  rate  including  collection 
and  delivery.  Where  a  railway  company  was 
empowered  by  statute  to  charge  for  the  convey- 
ance of  small  parcels  "  any  sum  which  they  think 
fit,"  it  was  held  by  the  Exchequer  Chamber, 
affirming  the  Common  Pleas,  that  the  company 
wits  still  bound  to  charge  equally,  and  could  not 
lawfully  demand  a  sum  including  tbe  cost  of 
collection  and  delivery,  so  as  to  impose  an 
unequal  burthen  on  those  who  did  not  require 
the  performance  of  the  latter  service  : 

BazendaU  v.  Ortat  Wt'tern  Ratiuwy  Company,  8 

L.  T.  Rep.  833  ;  14  C.  B.  N.  S.  1 ;  affirmed  9  L.  T. 

Rep.  814;  16C.B.N.S.  137. 

Here  the  company,  under  sect.  200,  may  demand 
for  the  carriage  of  small  parcels  "  any  sum  which, 
they  may  think  fit."  Even  if  tbe  tolls  which  the 
company  demand  for  the  carriage  of  non-perish- 
able goods  by  passenger  train  are  not  demanded 
under  any  special  statutory  provision,  yet  when 
once  they  have  fixed  and  published  definite  rates 
for  such  conveyance  they  are  bound  to  charge 
all  persons  equally.  Sect.  203  of  their  private 
Act  of  1844  applies  to  "  all  tolls  for  the  use  of 
the  railway,"  and  has  the  same  provision  for 
equality  as  is  to  be  found  in  sect.  90  of  the  Rail- 
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way  Clauses  Consolidation  Act  1845.  The 
decision  of  the  Exchequer  Chamber  in  Baxendale 
v.  Ore  tit  Western  Railway  Company  (ubi  tup.) 
has  been  approved  by  the  House  of  Lords : 

Oreit  Western  Railway  Company  v.  Sutton,  22 
L.T.  R»p.  43 ;  L.  Rsp.  4  H.  L.  226. 

There  Lord  Chelmsford  said  that  the  notion  that 
the  clauses  for  making  equal  charges  were  incon- 
sistent with  the  power  given  to  the  railway  com- 
pany to  demand  any  sum  they  think  fit  for  small 
parcels  appeared  to  him  to  be  unfounded.  There- 
fore the  equality  clauses  apply  just  as  much  to  a 
toll  fixed  by  a  railway  company  under  a  dis- 
cretionary power,  as  to  a  toil  for  which  a  maxi- 
mum has  been  provided  by  Act  of  Parliament. 
Section  200  of  the  Midland  Railway  Company's 
Act  of  1841.  does  not  say  anything  aa  to  the 
carriage  of  the  goods  whether  by  goods  or  hy 
passenger  train,  but  that  may  be  explained  by 
the  early  date  of  the  Act,  when  railway  com- 
panies did  not  divide  their  traffic  so  rigidly  aa 
now  into  goods  and  passengers.  The  charge 
made  by  tbe  defendant  company  for  carrying 
non-p^riahible  goods  by  passenger  train  is  a 
"toll"  within  the  definition  of  the  word  in 
sect  3  of  the  Railway  Clauses  Consolidation 
Act  1845.  [Collins,  M.R. — I  do  not  think  any- 
thing turns  upon  the  technical  meaning  of 
"toll" ;  the  point  is  whether  the  charge  made  by 
the  company  is  payable  under  tbe  Act,  if  they 
are  under  no  obligation  to  carry  tbene  goods  by 
passenger  train.]  Sect.  203  is  not  limited  to 
tolls  payable  under  tbe  Act  of  1844.  It  applies 
to  "  all  tolls."  I  agree  that  there  is  no  statutory 
obligation  on  the  defendants  to  carry  non- 
perishable  goods  by  passenger  train,  but  that  is 
not  enough  to  show  that  the  equality  clause  does 
not  apply  to  rates  in  fact  charged  by  them  for 
so  doing. 

Crippt,  K.C.  and  W.  O.  Clay  (W.  J.  Noble  with 
them)  for  tbe  railway  company. — Tbe  charging 
sections  of  the  company's  special  Act  of  1841 
do  not  apply  now.  That  legislation  has  been 
supersededby  the  Railway  and  Canal  Traffic  Act 
1888  and  the  provisional  orders  confirmed  by  Act 
of  Parliament  under  that  Act.  Tbe  company's 
powers  of  making  charges  are  now  governed  by 
the  Midland  Railway  Company  (Rates  and 
Chargesj  Order  Confirmation  Act  1891,  except  so 
far  as  some  old  special  charges  are  still  kept 
alive.  Under  that  Act  the  company  is  under  no 
obligation  to  carry  non-perishable  goods  by 
passenger  train.  It  has  therefore  power  to 
demand  any  rate  it  pleases  for  such  a  service. 
For  this  service  the  company  is  in  the  position  of 
a  common  carrier,  free  from  statutory  obliga- 
tions. As  was  pointed  out  by  Blackburn,  J  , 
when  he  gave  his  opinion  to  the  House  of  Lords  in 
Great  Wettern  Railway  Company  v.  Sutton  (ubi 
tup.),  at  common  law  a  person  nolding  himself  out 
as  a  common  carrier  of  goods  was  not  under  any 
obligation  to  treat  all  customers  equally.  The 
obligation  imposed  on  him  at  common  law  was  to 
carry  all  goods  delivered  to  him  for  carriage 
according  to  bis  profession  (unless  he  had  some 
reasonable  excuse  for  not  doing  so)  on  being  paid 
a  reasonable  compensation  for  so  doing.  Subject 
to  that,  a  common  carrier  may  at  common  law 
give  any  particular  individual  any  privilege  he 
likes.  The  case  of  Baxendale  v.  Great  Wettern 
Railway  Company  (ubi  tup.),  which  is  relied  upon 
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by  the  plaintiff,  has  no  application  here.  It 
applies  only  to  a  case  where  tbe  toll  charged  is 
one  authorised  by  the  special  Act.  The  court 
said  that  the  toll  in  that  case  was  none  the  lese 
charged  under  the  special  Act  because  the  com- 
oany  were  empowered  to  fix  the  maximum.  Sect. 
90  of^  the  Railway  Clauses  Consolidation  Act 
1845,  in  which  the  equality  clause  is  to  be  found, 
has  reference  only  to  "  the  tolls  by  the  special 
Act  authorised  to  be  taken."  Tbe  charging  sec- 
tions of  the  Act  of  1844,  even  if  still  in  force,  do 
not  apply  to  tbe  carriage  of  non-perishable  troods 
by  passenger  trains.  Moreover,  sect.  203,  in 
p  peaking  of  "  all  tolls."  is  referring  to  the  tolls 
authorised  to  be  taken  in  the  preceding  sections, 
and  therefore  has  no  reference  to  a  toll  such  as 
the  one  charged  to  the  plaintiff,  which  is  not 
authorised  by  any  special  Act.  In  Baxendale  v. 
Great  Wettern  Railway  Company  (ubi  tup  ),  and 
in  Great  Wettern  Railway  Company  v.  Sutton 
(ubi  tup.),  tbe  company  was  carrying  on  business 
as  a  common  carrier  of  goods  from  station  to 
station.  In  the  present  ca«e  the  comp  iny  does 
not  bold  itself  out  as  a  carrier  of  non-perishable 
goods  by  passenger  train  from  station  to  station, 
but  only  from  house  to  house.  There  being  no 
obligation  on  the  company  to  carry  non-perishable 
goods  by  passenger  train,  they  may  lawfully 
refuse  to  do  so  at  all,  but.  if  they  choose  to  carry 
such  goods,  they  are  at  liberty  to  ask  any  rate 
they  please : 

Dickton  v.  Great  Northern  Railway  Company,  55 
L.  T.  Rsp.  868  ;  18  Q.  B.  Div.  17C. 

Foote,  K.C.  in  reply. — Baxendale  v.  Great 
Wettern  Railway  Company  (ubi  tup.)  was  a  case 
of  carriage  of  goods  by  goods  train.  In  other 
respects  it  was  similar  to  the  present  case. 
Carrying  goods  from  bouse  to  house  is  not  a 
matter  within  the  eqtality  clause  It  is  not 
enough  that  the  company  charges  the  same  rate  to 
all  persons  for  carriage  from  house  to  house.  It 
is  the  conveyance  of  tbe  goods  over  the  rails  that 
must  be  charged  for  at  an  ejual  rate  to  all 
persons. 

Collins,  M.R. — This  is  an  action  brought  by 
a  carrier  against  the  Midland  Railway  Company, 
claiming  to  recover  back  money  which  he  says 
has  been  improperly  obtained  from  him  by  some 
species  of  duress — that  is  to  say,  that  they 
demanded  and  received  from  him  a  sum  beyond 
that  which  they  were  entitled  to  charge  him.  He 
now  claims  that  he  isentitled  to  recover  that  money 
back,  and  he  relies  for  that  purpose  on  the 
equalitv  clause  in  sec.  90  of  the  Railways  Clauses 
Consolidation  Act  1845,  and  in  sect.  203  of  the 
Midland  Railway  Company  Act  1844  Now  the 
point  arises  in  this  way:  The  railway  company 
say  they  are  not  bound  to  carry  by  passenger 
train  goods  such  as  he  tendered,  which  are  non- 
perishable  merchandise,  and  that  therefore,  being 
entirely  free  whether  they  will  carry  tbem  or  not, 
being  under  no  obligation  to  carry  tbem,  and 
there  being  no  toll  by  statute  with  respect  to 
them,  tbey  do  not  come  under  the  railway  legisla- 
tion at  to  equality  at  all.  That  is  their  point. 
Mr.  Foote,  on  the  other  hand,  contends  that  they 
do.  Now,  sect  90  of  the  Railways  Clauses  Con- 
solidation Act  1845  is  in  these  terms :  [His  Lord- 
ship read  the  section.]  Now  let  me  first  point 
out  upon  this  section  that  that  which  is  bjing 
there  dealt  with  is  the  power  conferred  by  law 
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upon  the  company  to  demand  certain  tolls  and  to 
vary  those  tolls.  The  section  says  that  it  is 
expedient  that  the  company  should  be  enabled  to 
vary  the  toll*,  bat  that  such  power  of  varying— it 
is  all  statutory— should  not  be  used  for  the  pur- 
pose of  prejudicing  or  favouring  particular 
parties.  The  class  of  toll  that  is  being  dealt  with 
is  that  which  is  demanded  under  statutory 
powers,  and  the  legislature  emphasises  that  a 
little  further  down  In  the  section  by  saying  this : 
"  Subject  to  the  provisions  and  limitations  herein 
and  in  the  special  Act  contained,  from  time  to 
time  to  alter  or  vary  the  tolls  by  the  special  Act 
authorised  to  be  taken."  That  is  the  power  of 
alteration,  and  that  is  the  power  which  is  checked 
by  the  introduction  of  the  equality  clause  in  the 
special  proviso  at  the  end  of  the  section.  Now,  it 
has  been  hardly  contended  by  Mr.  Foote  that 
that  clause  is  not  directed  to  the  tolls  which  by 
special  legislation  the  company  is  empowered  to 
demand,  and,  recognising  that  difficulty  in  that 
section,  though  he  does  not  say  it  is  insuper- 
able, he  prefers  to  rest  his  case  upon  the  equality 
clause  in  the  private  Act  of  the  company,  and  his 
ground  for  that  preference  is  that  the  words  of 
the  section  do  not  in  terms  appear  to  limit  the 
word  "  toll  "  to  the  tolls  specially  authorised  by 
the  special  Act.  The  section  which  he  relies  upon 
is  sect.  203  of  the  Midland  Railway  Company's 
Act  of  1844.  It  begins  in  these  terms :  "  And 
be  it  enacted,  that  all  tolls  for  the  use  of  the 
railway  shall  be  at  all  times  charged  equally  to 
all  persons."  I  will  not  read  any  more  of  it,  for 
the  rest  of  the  section  is  practically  in  the  same 
words  as  sect.  90  of  the  Railways  Clauses  Consoli- 
dation Act  1845.  Mr.  Foote  suggests  that  the 
words  "  all  tolls  "  mean  all  tolls  which  are  in  fact 
charged  by  the  company — not  merely  all  tolli 
which  by  law  the  company  are  entitled  to  demand, 
and  that,  therefore,  sect  203  is  larger  in  its  terms 
than  sect  90.  and  brings  under  its  operation  any 
charges  which  the  company  in  fact  make,  whether 
they  are  the  subject  of  legislation  by  special  Aot 
of  Parliament  or  not.  But  when  one  looks  to 
the  place  in  which  the  203rd  section  co  nes  in  the 
Act,  one  finds  that  it  is  simply  a  section  in  what 
I  may  call  a  particular  code  as  to  tolls.  The 
Act  deals  with  a  number  of  different  things,  and 
then,  in  sect.  198,  it  comes  to  tolls :  "  Ana  with 
respect  to  the  tolls  to  be  levied  for  the  use  of  the 
railway,  be  it  enacted  that  the  company  may  law- 
fully demand  any  tolls  not  exceeding  the 
following."  Therefore  this  legislation  is  both 
empowering  and  limiting :  it  empowers  the 
company  to  demand  certain  tolls,  and  it  limits 
the  amount  of  those  tolls ;  and  it  is  to  those 
tolls,  which  are  provided  for  or  referred  to, 
directly  and  indirectly,  in  sects.  198  to  203,  and 
several  others  afterwards,  that  in  my  judg- 
ment the  words  in  Beet.  203  apply.  The 
expression  "all  tolls"  in  that  section  means 
all  tolls  which  are  the  Bubject-  matter  of  the 
legislation  in  this  code,  beginning  with  sect.  198, 
a  code  which  prescribes  in  detail  for  every  pos- 
sible merchandise  which  they,  the  company,  are 
empowered  to  carry  and  authorised  by  law  to 
demand  a  rate  or  charge  for  carrying.  There- 
fore, in  my  judgment,  when  you  look  at  the 
legislation  in  the  private  Act  of  1841  it  in  no 
way  differs  from  the  legislation  in  the  public  Act 
of  1845.  They  are  both  statutory  enactments 
with  respect  to  statutory  rights  to  demand 
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special   tolls.     Then   what  are    the  statutory 
rights  now  governing  the  Midland  Railways 
undertaking  ?    They  are  these.    By  the  Railway 
and  Canal  Traffic  Act  1838  (51  &  52  Vict.  c.  25), 
when  the  whole  scheme  of  railway  rates  was 
under  discussion,  an  enactment  was  made  by 
sect.  24  to  this  effect :  "  Notwithstanding  any 
provision  in  any  general  or  special  Act,  every 
railway  company  shall  submit  to  the  Hoard  of 
Trade  a  revised  classification  of  merchandise 
traffic,  and  a  revised  schedule  of  maximum  rates 
and  charges  applicable  thereto,  proposed  to  be 
charged  by  sucb  railway  company."   I  need  not 
read  in  detail  the  further  details  of  the  section, 
which  are  numerous,  but  they  provide  in  terms 
that  the  company  shall  submit  a  schedule,  that 
that  schedule  shall  be  discussed  before  the  Board 
of  Trade,  and  that  when  sanctioned  by  the  Board 
of  Trade  it  shall  be  issued  under  the  terms  of  a 
provisional  order.    Sub-sect.  4  provides :  "  If, 
after  hearing  all  parties  whom  the  Board  of 
Trade  consider  to  be  entitled  to  be  heard  before 
them  respecting  the  classification  and  schedule, 
the  Board  of  Trade  come  to  an  agreement  with 
the  railway  company  as  to  the  classification  and 
schedule,  they  snail  embody  the  agreed  classifica- 
tion and  schedule  in  a  provisional  order."  That 
is  the  genesis  of  the  provisional  order.  Then 
ODmes  the   statutory  sanction.   That  is  sub- 
sect.  10:  "  The  Act  of  Parliament  confirming  any 
provisional  order  made  under  this  section  shall  be 
a  public  general  Act,  and  the  rates  and  charges 
mentioned  in  a  provisional  order  as  confirmed 
by  such  Act  shall  from  and  after  the  Act  coming 
into  operation  be  the  rates  and  charges  which 
the  railway  company  shall  be  entitled  to  charge 
and  make.     Those,  and  no  others,  are  the  rates 
which  now  govern  the  Midland  Railway  Com. 
pany,  because  an  Act  such  as  is  contemplated  by 
this  section — namely,  the  Midland  R  tilway  Com- 
pany  (Rites  and  Charges)  Order  Confirmation 
Act  1891 — has  been  passed,  which  has  given  legis- 
lative sanction  to  the  provisional  order  previously 
agreed  to,  under  the  terms  of  the  R  ill  way  and 
Canal  Traffic  Act  18S8.  by  the  Board  of  Trade. 
So  we  have  to  look  to  that  Act  of  1891  in  order 
to  see  whit  are  the  charges  they  are  empowered 
to  make.   Now,  the  Act  contains  a  schedule  of 
maximum  rates  aud  charges,  aod  clause  2  of  that 
schedule  provides  thus :  "The  maximum  rate  for 
conveyance  is  the  maximum  rate  whic'i  the 
company  may  charge  for  the  conveyance  of  mer- 
chandise by  merchandise  train ;  and,  subject  to 
the  exceptions  and  provisions  specified  in  this 
schedule,  includes  the  pro-ision  of  locomotive 
power  and  trucks  by  the  company,  and  every 
other  expense  incidental  to  such  conveyance  not 
hereinafter  provided  for."   Then  follow  a  number 
of  provisions  a?  to  the  different  services  which 
are  to  be  rendered,  and  which  may  be  the  subject- 
matter  of  rates.   Then  we  come  to  the  actual 
tariff  for  the  different  classes  of  merchandise. 
Part  5  is  headed  "Perishable  merchandise  by 
passenger  train,"  and  it  provides:  "The  fol- 
lowing   provisions   and   regulations  shall  be 
applicable    to    the    conveyance    of  perish- 
able   merchandise    by   passenger   train :  (1) 
The  company  shall  afford  reasonable  facilities 
for  the  expeditious  conveyance  of  the  articles 
enumerated  in  the  three  divisions  set  out  here- 
under  (which    articles  are  hereinafter  called 
*  perishables ')  either  by  passenger  train  or  by 
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other  similar  service.  (2)  Such  facilities  shall  be 
s  abject  to  the  reasonable  regulation*  of  the  com- 
pany for  the  convenient  and  punctual  working  of 
their  passenger  train  service,  and  shall  not 
include  any  obligation  to  convey  perishables  by 
any  particular  train."  Then  comes  clause  3: 
"  The  company  shall  not  be  under  obligation  to 
convey  by  passenger  train,  or  other  similar  service, 
any  merchandise  other  than  perishables."  The 
merchandise  in  this  case  is  merchandise  other 
than  perishables.  I  think  that  in  perhaps  enough 
of  that  to  read.  Now  we  come  to  this  point: 
Here  ia  a  company  whose  rates  and  charges  are 
ascertained  in  the  way  I  have  described  by  this 
provisional  order,  which  is  sanctioned  by  an  Act  of 
Parliament  in  1891.  That  regulates  its  charges. 
By  that  Act  the  company  is  under  no  obligation 
whatever  to  carry  non-perishable  merchandise  by 
a  passenger  train;  there  is  no  tariff  fixed  for  it, 
ami  no  statutory  obligation  to  make  a  tariff: 
They  are  absolutely  at  large.  The  merchandise' 
sent  by  the  plaintiff  *  in  this  cane  was  non- 
perishable,  ana  was  carried  by  passenger  train, 
and  what  the  company  do  with  respect  to  that  is 
this.  Being  under  no  obligation  at  all  to  carry 
non-perishable  merchandise  by  passenger  train, 
they  nevertheless  have  given  certain  facilities  to 
the  public  in  respect  of  it.  and  they  have 
announced  that  tbey  are  prepared  to  take  this 
traffic  from  the  house  of  the  sender  and  deliver  it 
at  its  destination  at  a  certain  rate.  I  daresay  it 
would  l»e  fair  to  say  that  that  rate,  if  analysed, 
would  be  found  to  contain  an  element  repre- 
senting the  cost  of  collection  and  delivery  as  well 
as  the  cost  of  transit.  But  the  company  say : 
"  With  respect  to  this  class  of  merchandise,  as  to 
which  we  are  entirely  at  large  so  far  as  the 
Legislature  is  concerned,  we  are  willing,  of  our  own 
motion,  on  our  own  rights  at  common  law,  apart 
from  statute,  being  the  owners  of  machinery 
whereby  the  conveyance  of  merchandise  can 
be  carried  on,  to  give  the  public  this  facility 
if  they  like  to  take  it.  If  they  do  not 
like  to  take  it,  they  can  leave  it  alone;  and 
the  only  facility  we  will  give  for  carrying 
merchandise  by  passenger  train  is  this:  We 
will  charge  an  inclusive  rate  for  the  whole  service, 
which  you  may  avail  yourself  of  or  not,  just  as  you 
like;  but  you  must  pay  this  inclusive  charge, 
which  is  the  only  charge  we  make  for  this,  whether 
you  get  the  benefit  of  all  the  incidental  services  or 
not  If  you  like  to  collect  your  own  goods  and 
deliver  them  at  our  station,  and  ask  us  to  send 
them  from  there,  we  tell  you  we  will  make  the 
same  charge  as  if  we  ourselves  had  collected  and 
delivered ;  that  is  the  only  rate  we  quote  for  it. 
We  are  under  no  obligation  to  quote  any  rates ; 
and  if  yon  like  to  take  that  facility  you  may  take 
it  or  else  leave  it  alone."  Then  say  the  plaintiffs : 
"  That  will  not  do ;  we  collect  our  own  goods, 
we  tender  them  at  your  station,  and  therefore  we 
ought  not  to  be  charred  the  same  as  other  per- 
sons who  cannot  collect  their  own  goods,  and  for 
whom  you  collect  and  take  the  goods  to  the 
station.  We  insist  on  yonr  charging  us  only  a 
rate  which  does  not  embrace  collection  and 
delivery  in  other  words,  we  insist  on  your 
charging  us  a  station  to  station  rate."  If  the 
plaintiffs  had  a  right  to  demand  a  station  to 
station  rate,  that  would  undoubtedly  be  a  very 
strong  argument.  But  when  they  have  no  right 
to  demand  a  station  to  station  rate— when  they 


are  not  entitled  by  law  to  insist  upon  reasonable 
facilities  being  given  for  the  transit  of  their  goods 
in  that  particular  way  from  one  station  to  another 
—is  not  it  obvious  that  they  cannot  complain  when 
the  railway  company  refuse  to  give  them  a  station 
to  station  rate,  and  say:  "The  only  terms  upon 
which  we  will  carry  non-perishable  goods  by  pas- 
senger train  is  upon  a  rate  which  includes  collec- 
tion and  delivery  "  ?  I  think  it  ie  perfectly  true 
to  say,  as  the  Lord  Chief  Justice  said  in  the 
court  below,  in  effect  you  are  demanding  a 
station  to  station  rate;  you  are  demanding  a 
facility  which  by  law  you  are  not  entitled  to  ask  ; 
you  are  at  the  mercy  of  the  railway  company  in 
tins  matter,  and  you  csn  only  get  the  facility  of 
sending  this  merchandise  by  passenger  train  upon 
the  terms  of  what  they  are  exacting  for  it,  no 
matter  where  it  comes  from — that  is  to  say,  on  the 
terms  of  a  rate  embracing  collection  and  delivery. 
Mr.  Foote  says  that,  even  though  there  is  no 
obligation  to  take  it  from  the  station,  nevertheless, 
if  the  company,  in  point  of  fact,  do  carry  these 
goods  and  make  a  charge  which  embraces  collec- 
tion and  delivery  against  a  person  for  whom  they 
have  not  collected,  they  have  in  fact  charged  a 
sum  which  is  unequal  with  regard  to  him;  they 
have  given  him  fewer  facilities  and  advantage*, 
and  they  have  exaoted  a  charge  for  the  whole  as 
though  facilities  had  been  given.  He  says  that 
that  raises  an  inequality,  and  he  cites  the  case  of 
BarendaU  v.  Onat  W'etlern  Railway  Company 
(u&»  tup.)  to  show  that,  even  under  these  circum- 
stances, the  equality  clause  applies.  But  in  the 
case  cited  the  company  were  bound  to  take  the 
particular  class  of  goods  in  question  and  to  carry 
them  in  the  way  they  did  carry  them,  and  they  were 
also  entitled  by  law  to  demand  a  tariff  in  respect 
of  doing  it.  Xt  is  true  that  the  precise  amount 
of  that  charge  was  left  to  their  discretion ;  but 
they  had  no  discretion  whatever  to  refuse  tocarry 
the  goods,  and  they  had  by  law  the  right  to 
demand  a  toll  for  them,  and  therefore  the  court 
said :  "  It  is  true  you  are  at  large  as  to  the  amount 
of  the  toll,  but  you  are  not  at  large  as  to  any- 
thing else ;  whatever  you  demand  for  them  you 
demand  as  a  statutory  right  under  the  exigency 
of  the  statute,  and  therefore  you  come  under 
the  equality  clause,  and  you  must  deal  equally  with 
all  people."  But  the  difference  here — and  it  is  the 
cardinal  difference — is  this,  that  this  particular 
traffic  is  governed  by  no  statute  at  all.  There  is 
no  obligation  to  carry ;  there  is  no  statute  imposed 
for  carrying  it.  That  being  so,  the  company  are 
outside  the  railway  legislation.  That  railway 
legislation,  in  my  opinion,  is  limited  to  that 
which  the  company  is  by  law  placed  in  a  position 
to  demand.  The  company  is  a  creature  of  the 
statute,  and,  in  so  far  as  the  Legislature  gives  it 
special  powers,  it  imposes  special  obligations.  But 
where  theLegislature  leaves  the  company  at  large 
and  gives  no  powers  at  all,  then  there  is  no  neces- 
sity for  imposing  limitations,  and  it  has  not 
imposed  them.  In  fact,  I  think  the  whole 
of  this  case  may  be  summed  up  in  the  short 
and  exceedingly  conclusive  judgment  of  Wills  J.  in 
the  court  below.  The  company  have  the  right  to 
carry  the  goods ;  they  are  not  debarred  from 
carrying  the  goods.  They  are  not  empowered  to 
carry  the  goods,  but  they  are  not  debarred  from 
carrying  the  goods.  Is  there  any  statutory  pro- 
vision for  them  to  carry  these  goods  by  passenger 
train  ?  There  is  none.   Then  they  are  outside  the 
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Act  of  Parliament.  In  my  opinion  this  appeal 
fails. 

Romer,  L.J. — So  far  as  concerns  the  carriage 
of  non-perishable  goods  by  passenger  train,  toe 
company,  since  the  Act  of  1891,  is  clearly  under 
no  obligation  to  carry  at  all,  and,  if  it  does  carry 
at  all,  it  appears  to  mo  that  the  company  may 
prescribe  as  between  what  termini  it  will  carry, 
and  the  amount  of  the  rate.  I  think,  therefore, 
the  company  is  entitled  to  say  that  it  will  only 
carry  non-perishable  goods  by  passenger  train, 
not  from  station  to  station,  but  only  from  house 
to  hoase ;  and  it  is  then  further  entitled  to  charge 
a  through  rate  for  that  carriage,  including  col- 
lection and  delivery.  Even  if  it  be  admitted 
that  there  must  be  equality  of  charge,  the 
only  equality  need  be  that  the  through  rate  is 
not  charged  differently  as  between  different 
persons  availing  themselves  of  the  company's 
offer  of  carriage  from  house  to  house  at  a 
through  rate.  I  need  not,  perhaps,  mention  that 
it  cannot  be  reasonably  contended  that  there  is 
inequality  merely  because  one  house  may  be  more 
distant  than  another.  Then,  if  a  man  volun- 
tarily chooses  to  snare  the  company  the  necessity 
of  collection,  can  he  do  more  than  offer  to  the 
company  to  treat  his  case  as  one  where  the  goods 
are  being  sent  from  house  to  bouse  at  the 
through  rate  ?  I  think  not.  The  company 
is  entitled  to  say  that  is  will  only  send  the  goods 
oa  that  footing.  The  case,  in  fact,  is  like  one 
where  the  house  from  which  the  goods  are  sent 
happens  to  be  very  close  to  the  railway  station. 
The  man  sending  the  goods  under  these  circum- 
stances cannot  afterwards  say  that  there  has 
been  a  carriage  of  his  goods  merely  from  station 
to  Btation,  and  not  from  house  to  house,  and  claim 
a  return  of  part  of  the  through  rate  on  that 
footing,  and  therefore  I  think  the  appeal  fails. 

Mathew,  L.J. — I  am  of  the  same  opinion.  It 
seems  to  me  to  be  clearly  made  out  that  this 
arrangement  of  the  company  with  respect  to  the 
carriage  of  non-perishable  goods  by  passenger 
train  was  an  option  given  to  the  public,  imposing 
the  terms  upon  which  the  goods  would  be  carried. 
They  were  entitled  to  do  that;  they  were 
entitled  to  do  that  as  common  carriers.  That 
being  the  foundation  of  any  contract  with  respect 
to  non-perishable  goods  to  be  carried  by  pas- 
senger train  by  the  defendants,  the  plaintiffs  say  : 
"  That  does  not  suit  us,  because  we  do  not  want 
the  goods  collected.  Therefore  we  insist  upon 
your  making  a  new  contract  with  us  to  carry  non- 
perishable  goods  by  passenger  train  from  station 
to  station."  Is  it  not  an  answer  for  the  company 
to  say : "  We  made  no  such  contract,  nor  under- 
took to  make  any  such  contract;  you  must 
accept  the  terms  that  we  impose  or  else  send 
your  goods  by  goods  train ;  you  have  that  alter- 
native. If  they  are  to  go  by  passenger  train,  it 
can  only  be  upon  the  terms  that  we  are  entitled 
to  offer."  I  therefore  agree  with  my  learned 
brothers  in  thinking  that  this  appeal  must  be 
dismissed. 

Collins,  M.R. — I  should  like  to  add  an 
observation.  No  question  of  undue  preference 
arises  in  this  case,  and  therefore  there  is  no 
necessity  whatever  of  any  expression  of  opinion 
as  to  whether  any  claim  upon  that  ground  could 
be  supported. 

Appeal  dismissed. 


[Chan.  Dit. 


Solicitors  for  the  plaintiffs.  Burgess,  Cosens, 
and  Co.,  agents  for  Charles  E.  Isbell.  Bristol. 
Solicitors  for  the  defendants,  Beale  and  Co. 


HIGH  COURT  OF  JUSTICE. 

CHANCERY  DIVISION. 
Jan.  14, 15, 16,  18,  and  23. 
(Before  Buckley,  J.) 
Brinckman  and  others  r.  Matlet.  (a) 

Foreshore — Bight  of  access — Limits  of  public  user 
— Bathing  in  the  sea  from  foreshore  owner  by 
private  persons. 

Where  the  foreshore  lying  beticcen  high- water 
mark  and  low-water  viark  of  ordinary  tides  is 
owned  by  private  persons,  in  the  absence  of 
proof  of  a  customary  right  to  go  upon  such  fore- 
shore, there  it  no  common  law  right  to  go  there, 
except  for  certain  purposes,  such  as  in  order  to 
avoid  peril  arising  in  the  course  of  navigation  on 
the  sea,  and  probably  launching  a  boat  for  the 
purposes  of  fishing.  There  is  no  common  law 
right  to  bathe. 

It  is  not  to  be  inferred  that  the  owner  of  the  fore, 
shore  has  dedicated  it  to  the  public  from  the 
mere  fact  that  he  does  not  object  to  people  who 
do  no  damage  wandering  at  will  over  the  sand 
from  time  to  time  uncovered  by  the  sea. 

Action. 

The  plaintiffs  were  the  owners  of  the  manor  of 
Minster,  in  the  Isle  of  Thanet,  and  claimed  to  be 
the  owners  of  the  foreshore  at  a  bay  called  Joss 
Bay. 

The  defendant  was  the  headmaster  of  St. 
Saviour's  Elementary  School,  Poplar. 

In  July  1903  the  defendant  brought  some  200 
boys  from  his  school  to  a  camp  pitched  on  the 
cliffs  immediately  ad  joining  Joss  Bay. 

The  camp  was  situated  on  lana  held  by  Mr. 
HarmBworth  as  customary  freehold  of  the  manor 
of  Minster,  who  allowed  the  defendant  and  the 
boys  to  come  down  for  a  summer  holiday  and 
occupy  his  land  for  the  time  being. 

The  plaintiffs  asked  for  (1)  a  declaration  as  to 
their  rights  to  the  foreshore ;  (2)  an  injunction  to 
restrain  the  defendant,  his  servants,  agents,  and 
workmen,  from  bathing  from  the  foreshore  or 
any  part  thereof,  and  from  wrongfully  entering 
upon  the  foreshore  or  any  part  thereof  for  that 
purposes. 

The  question  was  whether  the  public  were 
entitled  to  bathe  in  the  sea  from  the  above-named 
foreshore. 

The  facts  are  fully  set  out  in  the  judgment 
Astbury,  K.C.  and  Leonard  Mossop  for  the 
plaintiffs.  —  This  is  an  action  substantially 
between  the  plaintiffs  and  Mr.  Harmsworth  to  try 
whether  Joss  Bay  is  in  fact  situate  in  part  of  the 
manor,  and  whether  the  plaintiffs  have  ordinary 
manorial  rights  over  it  Mr.  Harmsworth  has  no 
lease  of  any  land  lying  on  the  other  side  of  the  cliffs. 
From  there  to  the  point  where  the  foreshore  com- 
mences the  defendants  and  Mr.  Harmsworth  have 
no  rights.  As  to  common  law  rights  in  the  fore- 
shore, there  is  for  certain  purposes  a  common  law 
right  of  way  along  it  parallel  with  the  sea,  but 
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there  U  no  right  to  go  down  to  the  sea  from  inland. 
The  original  grant  shows  that  this  manor  includes 
foreshore.  Mr.  Harmsworth,  through  whom  the 
defendant  claims,  is  the  owner  of  customary  free- 
holds of  this  manor,  and  plaintiffs  need  only  prove 
reputation  and  acts  of  ownership  assented  to  by 
all  persons  interested  in  disputing  them  over  the 
portion  in  question.  For  instance,  prior  to  the 
period  when  coastguards  were  introduced,  the 
lord  of  the  manor  was  allowed  to  collect  and  sell 
wreckage  that  drifted  ashore.  Subsequent  to 
that  period  the  Government  have  insisted  that 
the  Admiralty  servants  shall  collect  it,  but  they 
have  directed  that  the  collection  shall  be  handed 
over  by  the  owner  of  the  coastguard  to  the  owner 
of  the  foreshore,  and  shall  account  to  him  for  the 
same.  This  was  done  to  prevent  squabbling  as  to 
who  should  collect  it.  There  are  also  many  records 
of  courts  of  law  recognising  our  title,  and  there 
are  copies  of  accounts  rendered  by  the  Board 
of  Trade  to  Lord  Conyngham  since  the  Admiralty 
collected  wreckage.  The  Broadstairs  Council 
admitted  our  title  in  1897.  Defendant's  plea  that 
he  is  seised  in  fee  simple  of  Joss  Farm,  and  that 
he  and  his  predecessors  in  title  and  their  tenants 
and  all  authorised  persons  by  him  had  for  forty 
years  previous  to  this  action  enjojed  as  of  right 
and  without  interruption  a  right  of  way  on  foot 
from  the  farm  to  the  foreshore  to  bathe  in  the  sea 
is  difficult  to  understand.  The  right  must  arise 
by  prescription,  as  it  certainly  cannot  by  custom. 
For  the  purpose  of  a  right  of  way  you  must 
have  definite  termini.  A  man  who  prescribes  to 
bathe  himself  cannot  afterwards  say  that  because 
he  bathed  for  a  certain  number  of  jears,  therefore 
he  can  go  with  200  boyB  and  do  the  same 
thing.  Prescription  must  be  certain.  Theie 
is  no  customary  right  in  the  inhabitants  of  the 
parish  of  St,  Peter  to  bathe  in  the  sea.  A  custom 
must  be  denned,  and  the  parish  is  a  very  large 
one.  And  even  if  there  were  a  custom  of  this 
kind,  it  would  not  authorise  200  boys  from 
Poplar  to  bathe.  They  are  not  inhabitants  of 
the  parish  for  the  purpose  of  exercising  a  custom, 
inasmuch  as  they  are  not  permanently  resident 
there. 

Buehmatler,  K  C.  and  R.  TF.  Sheldon  tor  the 
defendant. — It  may  be  well  to  differentiate  the 
right  of  the  200  boys  to  bathe  from  the  right  of 
the  defendant  to  bathe.  The  injunction  asked 
for  would  restrain  the  defendant  from  bathing. 
[Buckley,  J. — The  point  to  be  determined  is 
whether  defendant  and  200  boys  are  entitled  to 
bathe.]  The  defendant  claims  for  himself  and  the 
boys,  but  not  iointly.  He  claims  the  right  for 
himself  and  the  right  for  the  boys.  Ail  the 
subjects  of  the  Crown  have  a  common  law  ri^ht 
to  me  the  foreshore  for  the  purpose  of  bathing. 
Now,  Blundell  v.  Cattcrall  (5  Barn.  &.  Alderson, 
268)  is  the  only  case  in  which  the  point  has  been 
expressly  decided.  The  facts  in  it  are  not 
identical  with  the  facts  in  this  case,  unless  in  this 
case  the  lord  of  the  manor  is  found  to  have 
exclusive  rights  of  fishing,  and  there  is  also  the 
minor  point  of  distinction  that  there  is  strong 
evidence  of  a  right  of  access  to  the  foresLore  at 
Joss  Gap.  The  decision  in  Blundell  v.  Cottemll 
(ubi  tup.)  was  confined  to  the  question  whether 
there  was  a  right  of  going  across  the  seashore 
for  the  purpose  of  bathing.  It  did  not  deal  with 
the  general  question  of  a  public  highway  along 
the  shore.   It  did  not  decide  anything  that  would 


affect  any  right  that  might  be  claimed  by  usage 
or  custom.  If  the  right  to  have  access  to  the 
shore  is  established  in  this  way,  then  there  would 
follow  from  it  the  right  to  use  this  Bhore  for  the 
purpose  of  bathing.  The  defendant  has  either  at 
common  law  or  by  statute  a  prescriptive  rigut 
from  the  farm  to  enter  upon  the  foreshore,  and  in 
connection  therewith  to  use  it  for  the  purpose  of 
bathing  If  there  is  such  a  right  of  entering  the 
foreshore  in  the  owners  of  the  Joes  Farm  and  in 
persons  by  them  authorised,  the  cases  show  a  right 
to  bathe,  for.  having  entered,  they  may  do  all 
lawful  acts  there,  and  bathing  is  a  lawful  act. 
There  is  no  private  property  in  the  sea.  Prescrip- 
tion is  based  on  acta  of  trespass.  As  soon  as  a 
man  has  proscribed  it  ceases  to  be  an  ant  of  tres- 
pass. [Buckley.  J. — You  cannot  prescribe  for  a 
right  to  wander  at  will  over  a  man  e  land  except 
for  a  purpose.]  A  man  can  prescribe  for  a  right 
of  access  to  the  foreshore.  Once  on  the  foreshore 
he  is  not  trespassing,  as  it  is  admitted  that  the 
foreshore  is  a  highway.  One  wants  no  common 
law  right  to  bathe;  one  wants  a  right  to  have 
access  to  the  sea  for  the  purpose  of  bathing. 
There  is  also  sufficient  evidence  of  dedication  in 
this  case.  Lastly,  there  is  a  custom  for  the 
inhabitants  of  the  parish  to  come  down  and 
enter  on  the  foreshore  at  this  point  and  bathe 
therefrom.  For  the  purposes  of  such  a  custom 
an  inhabitant  may  be  a  temporary  inhabitant.  [At 
the  conclusion  of  the  evidence  counsel  abandoned 
the  defence  by  prescription.] 

Attbury.  K  C.  in  reply.— In  Blundell  ▼.  Catterall 
(ubi  tup.)  it  is  laid  down  that  even  on  a  part  of 


the  sea  coast  whether  there  is  admittedly  a  high- 
way parallel  with  the  sea,  and  where  people  can 
admittedly  be  on  the  foreshore  in  the  line  of  that 
highway,  there  is  no  common  right  of  bathing, 
and  that  bathing  can  be  stopped  from  that 
highway.  As  to  the  lord  not  being  proved  to 
have  the  exclusive  right  of  fishing,  there  is  no 
evidence  that  he  has  not  the  right  of  fishing 
as  a  right  appendant  to  the  foreshore.  With 
regard  to  the  right  of  access  at  Joss  Gap,  the 
excuse  by  the  farmer  of  Joss  Farm  of  a  practice 
of  getting  seaweed  or  going  down  to  the  shore 
with  his  carts  proves  nothing  at  all  against  the 
lord.  As  it  is  impossible  to  prescribe  against  the 
lord,  the  right,  if  there  be  one,  must  have  been 
acquired  by  dedication.  There  is  no  indication 
at  Joss  Gap  that  a  footway  was  intended.  The 
cutting  was  made  for  carts  on  the  footing  that 
the  owner  of  the  foieshore  bad  no  control  over 
the  road  at  Joss  Gap,  a  double  dedication  would 
have  to  be  shown  :  (1 )  dedication  by  the  owner  of 
the  farm  to  some  point  on  the  foreshore ;  (2)  a 
dedication  by  the  owner  of  the  foreshore  from 
that  point  in  a  straight  line  to  the  sea  for  the 
purpose  of  bathing.  The  following  cases  were 
referred  to  in  the  course  of  the  argument : 

8 i  hxtimi  «•.  Dowetl,  2  V.  A  F.  845; 

Chamber  Collieni  v.  HopwooJ,  73  L.  T.  Kflp.  253  ; 
32  Ch.  Div.  549: 

Blount  v.  L<iy<trtl,  (1891)  2  Ch.  631  n. ; 

Chapman     <?r«pp*.  2  F.  A-  F.  864 : 

Maddoei  v.  Wallatey  Local  Boa'd,  55  L  J.  N.  S. 
267,  Q.  Ji. . 

Doratton  v.  Vain,  Stn  th's  Leading;  Cases,  vol.  2, 


p.  102  ;  2  H.  Bl.  527. 


Cur.  adv.  vult. 


Jan.  23.— Buckley,  J.— The  question  in  this 
action  is  whether  the  public  are  entitled  to  bathe 
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in  the  sea  off  the  foreshore,  near  Broadstairs,  in 
Kent.   The  plaintiff,  the  Marquis  of  Conynghani, 
and  the  plaintiffs,  Sir  Theodoie  Brinckman,  end 
the  Hon.  Arthur  William  de  Moleyns,  as  trustees 
for  him,  are  the  owners  of  the  manor  of  Minster, 
in  the  Isle  of  Thanet,  and  of  the  foreshore  lying 
between  the  ordinary  high-water  mark  and  the 
ordinary  low-wator  mark  of  the  sea  et  a  bay 
called  Jobs  Bay,  being  the  place  at  which  rights 
are  claimed  by  the  defendant  in  this  action.  They 
were,  until  recently,  the  owners  of  a  much  larger 
extent  of  foreshore,  but  they  have  sold  that  which 
lies  between  Hackemdown  Point  near  the  North 
Foreland  and  Margate  on  the  one  side,  and  that 
which  lies  between  Margate  and  Broadstairs  on 
the  other,  remaining  owners  of  all  that  which  lies 
between  Hackemdown  Point  and  Broadstairs.  In 
this  last- mentioned  length  of  foreshore  lies  the 
small  bay  or  curvature  of  the  coast  called  Joss 
Bay,  the  scene  of  the  dispute  in  this  action.  The 
title  of  the  plaintiff*,  whom  I  have  named,  to  the 
foreshore  is,  in  my  opinion,  quite  plain,  and  is 
derived  under  a  grant  by  the  King  in  the  ninth 
year  of  James  I,  whereby  he  granted  the  manor 
of  Minster,  and  all  lands  theretofore  overflown 
with  the  water  of  the  sea  which  had  been  gaining 
from  the  sea  and  reduced  to  dry  ground,  and  lands 
then  overflown  with  the  water  of  the  sea  which 
should  hereinafter  be  gained  and  be  reduced 
to  dry  ground,  abutting  on  the  manor,  and  lands 
subject  to  the  inundation,  of  the  sea  between  the 
flowing  and  ebbing  of  the  sea.   In  the  court  rolls 
of  the  manor  are  to  be  found,  for  at  least  150 
years  last  past,  entries  of  payments  made  upon  the 
tooting  that  the  ownership  of  the  foreshore  was 
in  the  plaintiffs'  predecessors  in  title.  Thus 
there  are  entries  from  1754  onwards  in  respect 
of  fines  for  the  groundage  of  vessels  on  the  fore- 
shore, and  of  sums  paid  for  permission  to  gather 
seaweed  and  sand  in  the  manor  between  high  and 
low  water  mark, and  of  payments  madefor  trespass 
to  gather  flinta,  and  of  payments  made  for  trespass 
in  working  part  of  the  cargo  of  a  vessel,  and 
going  with  carts  for  that  purpose,  and  for  trespass 
to  get  seaweed.   There  are  also  accounts  of  pay- 
ments made  to  the  lord  of  the  manor  for  wreckage 
taken  up  on  the  foreshore.   In  later  times,  after 
the  Board  of  Trade  became  entitled  to  collect 
wreckage,  there  ara  accounts  rendered  by  the 
Board  of  Trade  and  payment*  made  by  them  to 
the  lord  for  proceeds  of  sale  of  wreck  taken  upon 
the  foreshore.   In  1889  there  are  two  cases  in 
which  Stirling,  J.  granted  injunctions  at  the 
suit  of  the  plaintiff  to  restrain  persons  from 
digging  and  getting  sand,  shingie,  stone,  or 
beach  from  the  foreshore.     In  brief,  this  fore- 
shore is  plainly  proved  to   be  the  property 
of  the  plaintiffs,  and  as  private  owners.  The 
other  plaintiff,  Frederick   William  Turner,  is  a 
man  who,  under  a  deed  dated  the  9th  Feb.  1903, 
executed  by  the  steward  of  the  manor,  obtained 
liberty  to  enter  on  a  portion  of  the  foreshore,  in- 
cluding Joss  Bay,  lor  the  purpose  of  placing 
bathing-machines,  tents,  and  pay-boxes  on  the 
shore.   In  July  1903  he  was  exercising  his  rights 
under  that  deed.   The  defendant  is  the  head- 
master of   St.  Saviour's   Elementary  School, 
Poplar,  in  the  county  of  Middlesex.   In  July  last 
he  brought  some  200  boys  belonging  to  bis 
school  down  to  a  camp  situate  on  tne  cliffs 
immediately  adjoining  Joss  Bay.   The  land  upon 
which  he  placed  his  camp  belongs  to  a  Mr. 


[Chan.  Div. 


Harmsworth.    It  is  customary  freehold  held  by 
Harms  worth    of  the    manor   at    a   quit- rent. 
Harmsworth  has  been  admitted  tenant  on  the 
court  rolls  with  services,  and  pays  the  quit- 
rent.      Tne  defendant  pitched  bis  camp  with 
the  permission  of   Mr.  Harmsworth,  who,  for 
the  best  motives,  no  doubt,  allowed  the  master 
and   the  boys  to  come  down  for  a  summer 
holiday,  and  occupy  his  land  for  the  time  being. 
In  July  1903  the  attention  of  the  steward  of  the 
manor  was  called  to  the  fact  that  these  boys  were 
bathing  in  Joss  Bay.    On  the  2.5th  July  the 
steward  wrote  a  letter  to  the  defendant  to  the 
effect  that,  as  a  matter  of  right,  they  were  not 
entitled  to  do  so,  adding  that,  in  the  event  of  the 
defendant's  considering  the  bathing  beneficial  to 
the  boys  under  his  charge,  he  would  be  prepared 
to  make  arrangements  with  him.   The  defendant, 
by  his  reply,  did  not  accept  the  offer ;  said  that 
the  boys  did  no  harm,  and  added  that  if  the 
steward  wished  to  raise  the  question  of  the  right 
of  the  boys  to  bathe  in  Joss  Bay,  he  must 
refer  him    to    Mr.    Harmsworth 'a  solicitors, 
Messrs,  Lewis  and  Lewis.   The  defendant  thus 
setting  up   a    claim   of  right    the  writ  in 
this  action  was  issued  on  the  28th  July  1903. 
The  question  I  have  to  try  is  simply  whether  the 
defendant  and  bis  boys  are  as  of  right  entitled  to 
go  on  the  foreshore  at  Joss  Bay,  which  is  the 
private  property  of  the  plaintiffs,  and  bathe  in  the 
sea.   Tne  defendant  contends  that  that  which  he 
ib  doing  is  justified  by  a  common  law  right,  which 
he  says  exists,  to  do  the  acta  complained  of.  The 
proposition  is  put  in  two  ways :  First,  that  there 
is  a  common-law  right  to  go  upon  the  foreshore, 
to  pass  and  repass  there  at  will,  and,  further, 
being  there,  to  bathe  in  the  sea  ;  and,  secondly, 
supposing  there  is  not  this  common  law  right  to 
go  upon  the  foreshore  and  pass  and  repass 
thereon  at  will,  that  if  the  defendant  shows,  as  he 
says  he  does,  that  he  has  in  some  way  a  right  of 
access,  then,  being  there  in  exercise  of  such  right  of 
access,  he  and  his  boys  are  entitled  to  bathe.  I 
deal  with  these  two  in  order.   As  to  the  first,  no 
facta  are  wanted  beyond  that  which  I  have  stated 
— that  this  foreshore  is  the  private  property  of 
the  plaintiffs.    The  defendant  contends  that  he 
has  a  common  law  right  to  go  upon  this  land, 
being  private  property  of  the  plaintiffs,  and  to 
hatha  therefrom,  because  it  is  the  foreshore.  I 
propose  to  state  what  I  understand  to  be  the  la  w 
as  to  the  right  of  a  member  of  the  public  to  go 
on  the  foreshore  of  a  private  owner.    By  tne 
common  law  all  the  King's  subject*  have  in 
general  a  right  of  passage  over  the  sea  with 
vessels  for  the  purposes  of  navigation  and  Lave, 
prima  facie,  a  com  man  of  fishery  there,  and  they 
nave  the  same  rights  over  that  portion  of  the  sea 
which  lies  over  the  foreshore  at  the  times  when 
the  foreshore  is  covered  with  water.   But  when 
the  sea  recedes  and  the  foreshore  becomes  dry 
there  ia  not,  as  I  understand  the  law,  any  general 
common  law  right  in  the  public  to  pass  over  the 
foreshore.   There  are  certain  limited  rights,  and 
the  fact  that  such  limited  rights  exist  goes  to 
show  that  there  cannot  be  a  general  right.  For 
purposes  of  navigation  there  exists  a  common  law 
right  to  cross  the  foreshore  in  case  of  peril  or 
necessity.    For  the  purpose  of  exercising  the 
right  of  fishing  it  may  be  that  there  is — I  do  not 
say  that  there  is — a  right  to  cross  the  foreshore  in 
order  to  launch  a  boat.    In  Brake's  Abridgment, 
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Tit.  Customs,  pi.  46,  all  the  judges  agreed  "  that 
fishermen  may  justify  going  on  the  land  adjoin- 
ing the  sea  to  fiBh  in  the  sea,  for  this  ia  for  the 
good  of  the  Commonwealth,  affording  sustenance 
to  many  persons,  and  is  the  common  law."  The 
right  of  navigation,  it  has  been  said,  is  for  the 
general  benefit  of  all  the  kingdom,  and  the  riRht 
of  fishing  tends  to  the  sustenance  and  beneficial 
enjoyment  of  individuals,  and  for  these  purposes 
it  would  seem  that  there  are  special  rights  to 
cross  the  foreshore.   But  it  does  not  follow,  and  I 
think  is  not  the  law,  that  the  public  have  the 
right  to  go  upon  or  to  cross  the  foreshore  for  all 
purposes.    If  there  be  such  a  general  right  by 
common  law  it  must  exist  on  every  part  of  the 
foreshore  j  and  the  result  would  be  that  the  erec- 
tion of  buildings,  wharves,  and  quays,  so  as  to 
reach  the  water,  the  reclamation  of  additional 
land  from  the  sea  and  its  conversion  to  pasturage 
and  tillage,  the  erection  of  stakes  for  nets  upon 
the  foreshore,  and  the  digging  of  sand  or  stones 
which  might  leave  dangerous  openings  in  the 
foreshore,  would  all  be  indictable  as  being  inter- 
ferences with  a  right  of  highway  over  the  fore- 
shore.  I  have  endeavoured  thus  to  summarise 
the  reasoning  upon  which,  as  it  seems  to  me,  in 
Blundell  v.  Catterall  (5  Barn.  &.  Aid.  208),  it  was, 
after  citation  of  numerous  passages  from  Lord 
Hale,  de  jure  mari*,  decided  that  there  is  no 
common  law  right  of  going  upon  the  foreshore 
with  a  view  to  bathing  therefrom  and  exercising 
any  supposed  common  law  right  of  bathing. 
Holroyd,  J.  at  p.  301  of  the  report,  puts  the 
greater  part  of  the  matter  in  a  small  compass, 
thus:  "The  public  common  law  rights,  too,  with 
respect  to  the  sea,  independently  of  usage,  are 
rights  upon  the  water,  not  upon  the  land,  of 
passage  and  fishing  on  the  sea  and  on  the  sea- 
shore when  covered  with  water,  and  though,  as 
incident  thereto,  the  publio  must  have  the  means 
of  getting  to  and  upon  the  water  for  those  pur- 
poses, yet  it  will  appear  that  it  is  by  and  from 
such  puces  only  as  necessity  or  usage  have  appro- 
priated to  those  purposes,  and  not  a  general  right 
of  lading,  unlading,  landing,  or  embarking  where 
they  please  upon  the  seashore,  or  the  land  adjoin- 
ing thereto,  except  in  case  of  peril  or  necessity." 
In  Blundell  v.  Catterall  (ubi  tup.)  there  was  found 
to  be  a  public  right  of  way  along  the  shore,  hut, 
looking  at  Holroyd,  J.'s  judgment  at  p.  289  of  the 
report,  the  existence  of  such  highway  in  no  way 
affected  the  decision.   The  point  was  that  the 
the  acts  committed  were  committed  for  other 
purposes  than  as  a  general  public  highway,  and 
out  of  the  highway,  by  the  latter  of  which  I 
understand  that  the  public  left  so  much  of  the 
foreshore  as  was  a  highway,  and  crossed  over  the 
part  which  was  not  a  highway  down  to  the  sea, 
and  there  bathed.  Blundell  v.  Catterall  (ubi  tup.) 
has  been  followed  in  Mace  v.  Philcox  (!)  L.  T.  Rep. 
766;  15  C.  B.  N.  S.  600)  and  Llandudno  Urban 
Dittrict  Council  v.  Woodt  (1899)  2  Ch.  705).    It  is 
binding  upon  me.    The  defendant  before  me 
sought  to  distinguish  Blundell  v.  Catterall  {ubi 
sup.)  from  the  present  case  by  pointing  out  that 
the  owner  of  the  foreshore  there  had  an  exclusive 
right  of  fishing ;  but  I  cannot  see  that  that  fact 
formed  any  essential  basis  of  the  judgment.  The 
judgment  seems  to  me  to  have  rested  upon  the 
general  principles  which  I  have  endeavoured  to 
state.    I  pass  to  the  second  point,  and  here  I 
must  state  some  facts.     First,  Joss  Bay  is 


approached  from  the  land  down  a  cutting  (made 
through  the  cliffs,  which  are  here  about  20ft 
high)  which  is  called  Joss  Gap.    In  Joss  Gap, 
between  the  sides  of  the  cutting  and  at  a  short 
distance  above  the  upper  limit  of  the  foreshore, 
which  is  here  practically  at  the  foot  of  the  cliff, 
there  had  stood  for  many  years— as  long  as  the 
recollection  of  any  of  the  witnesses— either  a  bar 
between  two  posts  or  a  single  post  in  the  middle 
of  the  roadway,  which  could  be  let  down  at  will 
so  as  to  allow  a  cart  to  pass.    This  post,  and  the 
bar  which  succeeded  it,  was  locked,  and  the  holder 
of  the  key  and  no  one  else  could  go  down  J osa 
Gap  with  carts.  The  key  of  that  bar  was  held,  and 
the  bar  was  repaired,  by  the  successive  owners  of 
Joss  Farm.  Mr.  Harmsworth  and  bis  predecessors 
in  title.    Only  he  and  the  persons  to  whom  he 
might  allow  the  use  of  the  key  could  get  down 
Joss  Gap  with  carts.     There  was,  however,  no 
physical  obstacle  to  prevent  any  one  on  foot 
passing  down,  either  by  stooping  under  the  bar 
or  by  passing  between  the  post  and  the  cliffs,  if, 
as  was  sometimes  the  case,  there  was  sufficient 
room  there.  The  result  was,  that  it  was  physically 
possible  for  persons  on  foot,  without  substantial 
obstruction,  to  pass  down  Joss  Gap,  and  thus 
reach  the  foreshore.   This  had  been  the  case  for 
a  great  many  years.   The  defendant  says  that  I 
ought  to  infer  from  it  that  the  lord  of  the  manor 
has  dedicated  to  the  public,  who  could  thus  reach 
the  foot  of  Joss  Gap,  the  right  to  go  upon  and 
pass  over  the  foreshore.     Secondly,  for  many 
years,  down  to  about  fifteen  years  ago,  there  were 
some  fishing  boats  at  Joss  Bay— some  four  or  five 
of  them.  A  few  fishermen,  wbo  lived  in  Reading- 
Btreet,  an  adjoining  hamlet,  owned  these  boats, 
and  used  to  go  down  and  launch  and  draw  up 
their  boats  there.   Thirdly,  the  defendant  says — 
I  will  presently  state  the  facts  as  I  find  them — 
that  the  tenant  of  Joss  Farm,  by  unlocking  the 
bar,  and  other  farmers  in  the  district,  by  going 
round  from  Broadstairs  and  otherwise  approach- 
ing the  foreBhnre,  have  gone  with  carts  and 
collected  seaweed.    From  these  circumstances  be 
seeks  to  evolve  a  right  in  the  public  to  have 
access  to  the  foreshore,  and  then  argues  that, 
having  access  to  it,  they  have  a  common  law  right 
to  bathe.   As  to  the  collection  of  seaweed,  I  find 
the  facts  to  be  as  follows  :  The  lord  of  the  manor 
from  time  to  time  granted  lease  of  the  right  to 
get  seaweed,  and  many,  at  any  rate,  of  the  carts 
to  which  the  defendant's  evidence  spoke,  were 
carts  of  the  lessees'  or  of  persons  who  went  for 
them  or  by  their  authority.    If  there  were  any 
carta  not  included  in  that  category  (which  was 
not  plain  upon  the  evidence),  they  did  not  in  any 
case  go  adversely  to  the  lord  and  under  claim  of 
right  so  to  do.  The  accumulation  of  the  seaweed  on 
the  foreshore  was  at  times  a  nuisance,  and  it  was 
an  advantage  to  get  rid  of  it.    At  most,  I  think, 
the  evidence  comes  to  this — that  somtimes  un- 
authorised persons  went,  perhaps  to  collect  sea- 
weed, and  nobody  interfered  with  them.  From 
no  one  of  the  three  sets  of  circumstances  above 
mentioned  can  I  find  any  right  of  the  public  to  a 
way  over  the  foreshore.   As  regards  Joss  Gap, 
there  is  no  suggestion  of  a  terminus  a  quo  and'a 
terminus  ad  quern.    What  is  suggested  is  a  dedi- 
cation of  a  right  to  wander  at  will  anywhere  over 
the  foreshore,  and  a  right  to  wander  at  will  in 
any  direction  down  to  the  brink  of  the  sea.  Such 
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(Chapman  v.  Crippt,  2  F.iF.  864).   Aa  a  sepa- 
rate nod  independent  consideration  altogether,  it 
is,  I  think,  impossible  to  infer  a  dedication  from 
the  mere  fact  that  the  owner  of  the  foreshore  has 
not  objected  to  the  public  wandering  at  will  over 
the  sand  from  time  to  time  nncoTered  by  the  sea, 
they  doing  no  harm  in  so  doing.   I  refer,  without 
reading  tbeoi  at  length,  to  two  passages  upon 
this— tlie  one  in  the  judgment  of  Abbott,  C.J.  in 
lit un  Jell  v.  CatUrall  (ubi  tup  ),  at  p.  315  of  the 
report,  as  to  wandering  at  will  in  all  directions 
over  wastes  and  commons,  as  to  which  he  says: 
"  No  one  ever  thought  that  any  right  existed  in 
favour  of  this  enjoyment";  and  the  other  in 
Bowen,  L.J.  judgment  in  Blount  v.  Layard  (1891, 
2  Ch.  G91)  (the  Mapledurham  fishing  case),  where 
he  uses  these  words:  "  Nothing  worse  can  happen 
in  a  free  country  than  to  lorce  people  to  be 
churlish  about  their  rights  for  fear  that  their 
indulgence  may  be  abused,  and  drive  them  to 
prevent  the  enjoyment  of  things  which,  although 
they  are  matters  of  private  property,  naturally 
give  pleasure  to  many  others  besides  the  owners, 
under  the  fear  that  their  good  nature  may  be 
misunderstood.    I  can  conceive  nothing  more 
unfortunate  than  that  the  owners  of  the  right  of 
fishing  on  large  streams  should  be  driven  to  pre- 
vent the  successors  and  followers  of  I/.aak  Walton 
from  dropping  their  lines  for  trout  for  fear  that 
their  doing  so  should  crystallise  into  a  right.  It 
would  be  a  most  unfortunate  thing  for  the  public 
if  that  should  ever  happen,  and  I  think  that, 
however  continuous,  however  lengthy  the  indul- 
gence may  have  been,  a  jury  ought  to  be  warned 
against  extracting  out  of  it  an  inference  unfavour- 
able to  the  person  who  has  granted  the  indul- 
gence.*'  I  refer  alto  to  Chamber  Colliery  Com- 
pany v.  Hopwood  (73  L.  T.  Rep.  258  ;  32  Ch.  Div. 
549).    I  think,  therefore,  that  there  was  no  such 
right  of  access  at  Joss  Gap  as  the  defendant  sets 
up,  and  1  only  add  that,  if  there  were,  this  would 
not  bring  the  case  to  Blundell  v.  CatUrall  {ubi 
tup.)  again,  where  theie  was  a  public  right  of 
way  along  some  part  of  the  foreshore.   The  facts 
as  to  the  boats  are  still  weaker,  and  what  I  have 
said  as  to  a  possible  right  of  access  for  the  pur- 
pose of  fishing  is  to  be  borne  in  mind.    If  such  a 
right  exists  (1  do  not  say  it  does)  it  will  not  help 
the  defendant.    The  alleged  right  or  claim  of 
access  to  get  seaweed  seems  to  me  even  further 
from  having  any  bearing  upon  the  question  for 
decision.   The  defendant  sought  at  the  outset  to 
defend  the  case  upon  other  two  grounds  upon 
which  I  will  say  a  word.   The  first  was  that  he 
endeavoured  to  set  up  against  the  lord  a  prescrip- 
tive right  in  Harmsworth  of  passing  from  Joss 
Gap  over  the  foreshore,  and  a  user  by  the  defen- 
dant and  his  boys  of  that  prescriptive  right  by 
the  leave  and  licence  of  Harmsworth.   This  was 
ultimately  abandoned  at  the  Bar,  for,  as  soon  aB 
it  was  shown  that  Harmsworth  was  a  tenant  of 
the  manor  and  had  been  admitted  tenant  under 
service,  it  was,  of  course,  impossible  to  contend 
that  be  could  preterite  against  the  lord.  More- 
over, even  if  that  had  not  been  so,  the  considera- 
tions which  1  have  suggested  above  as  sufficient 
to  defeat  any  claim  of  dedication  to  the  public 
would,  I  think,  defeat  also  any  claim  to  prescrip- 
tion for  an  indefinite  right  to  wander  at  will. 
The  second  was  that  it  was  attempted  to  set  up 
a  customary  right  in  the  inhabitants  of  the 
parish  of  St    Peter's  to  bathe  at  Josb  Gap. 


Upon  this  I  find  the  facts  to  be  as  follows  i  That 
in  this  immediate  neighbourhood  there  are  several 
bays  which  are  convenient  for,  and  have  for  many 
years  been  used  for  bathing.    Coming  from  the 
south  they  are   Dumpton  Bay,  Louisa  Bay, 
Broadstairs,  Stone  Bay,  Joes  Bay,  Botany  Bay, 
and  there  may  be  others.    Resort  has  been  made 
to  these  several  bays  for  many  years  past,  not  by 
the  inhabitants  of  St  Peter's  or  any  other  par- 
ticular  parish,  but  anyone  who  was  minded  t  > 
bathe.   As  a  matter  of  date  this  has  gone  on 
from  at  least.  1842.   There  are  many  boys'  schools 
in  St.  Peter's,  some  of  them  existing  at  that 
date,  and  some  of  subsequent  date.   Boys  from 
these  schools,  to  the  number  of  thirty  or  forty  or 
more  at  a  time,  have  gone  down  to  bathe  some- 
times at  one  sometimes  at  another  of  these 
bathing  places.   Nobody  has  ever  interfered  with 
them  till  quite  recently.     The  bathers  have 
included  people  from  Margate,  which  is  not  in 
St.  Peter's  parish ,  from  Ramsgate,  which  is  not 
in  that  parish  ,  trippers  from  London  and  other 
distant  places,  and  others.    Nobody  has  ever 
heard  of  any  claim  set  up  by  the  inhabitants  of 
St.  Peter's,  as  distinguished  from  the  general 
public,  to  bathe  at  all,  or  to  bathe  at  any  parr 
ticular  place.   The  custom  alleged  is  unknown  to 
anyone  who  has  given  evidence  before  me.  There 
are  plenty  of  witnesses  who  say  that  the  bathing 
has  taken  place,  but  nobody  has  alleged  any 
claims  of  right  to  do  it   All  they  say  is  that 
they  thought  every  member  of  the  public  had 
a  right  to  bathe  wherever  he  liked.   Joss  B*y 
was  the  better  bay  ia  the  sense  that  the  shore 
was  more  free  from  Hints  and  rocks,  and  it  was 
perhaps  used  more  than  the  others.   I  will  give 
one  or  two  references  to  the  evidence  adduced  by 
the  defendant.  Mr.  Snowden,  who  established  a- 
school  at  St.  Peter's  some  years  ago — about  1890 
—chose  St.  Peter's  for  the  erection  of  his  school 
because  on  inquiry  he  found  that  the  coast 
offered  a  safe  bathing  placa.    He  made  inquiries 
on  the  subject,  and  came  to  the  neighbourhood 
because  there  was  a  good  shore.    He  built  in 
St.  Peter's  parish,  but  not  because  anyone  told 
him  that  the  inhabitants  of  that  parish  had  any 
rights  which   others  did   not  enjoy.    Ab  the 
result  of  his  inquiries,  he  thought  all  the  shore 
was  equally  open  to  him,  and,  if  he  had  found 
Stone  Bay  preferable  to  Joss  Bay,  he  Would  have 
gone  there.   He  thought  the  whole  sea  was  open 
to  him,  and  that  he  could  use  any  particular 
place  at  his  own  discretion.    Nobody  told  him 
he  had  a  right  to  bathe  at  Jobs  Gap  Or  elsewhere, 
or  that  he  could  bathe  at  Joss  Gap  if  he  was  an 
inhabitant  of  St.  Peter's  parish,  and  not  otherwise. 
Mr.  Byron,  who  has  been  chairman  of  the  district 
council,  and  who  has  lived  at  St  Peter's  forty- 
four  years,  and  whose  half-brother  kept  a  school 
there,  has  never  heard  of  any  custom ;  he  has 
never  heard  of  any  question  raised  as  to  whether 
people  had  a  right  to  bathe  or  not  and  thought 
that  people  generally  were  free  to  bathe  at  Jobb 
Gap  or  Uroadstaira  or  elsewhere  as  they  liked. 
Mr.  Skinner,  who  is  clerk  to  the  urban  district 
council,  and  who  went  with  a  deputation  to  the 
steward  of  the  manor  when  the  corporation  of 
Broadstairs  was  minded  to  buy  this  particular 
foreshore,  says  that  the  steward  told  that  deputa- 
tion that  there  were  no  rights  against  the  lord  as 
far  as  the  steward  knew,  and  that  he  (Skinner) 
did  not  say,  because  he  did  not  think,  that  there 
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waB  any  right  of  bathing ;  be  never  heard  of  any 
right  or  custom  in  the  inhabitant*  of  St.  Peter's; 
he  never  supposed  there  was  any  right,  but 
thought  that  the  public  bad  a  right  to  bathe  when 
they  pleased,  and  that  was  all.  In  other  words, 
he  thought  there  was  a  common- law  right  to  bathe. 
The  result  is  that  I  find  that  there  is  no  such 
custom  as  alleged.  There  is  no  evidence  of 
a  customary  right  in  the  inhabitants  of  St. 
Pet* r's  or  of  any  other  defined  place,  no  identifi- 
cation of  any  spot  to  which  the  custom  relates, 
and  no  evidence  that  anvtxdy  ever  heard  of 
any  custom  of  any  kind.  The  result  of  all  this 
is  that  the  defendant  fails  in  establishing  the 
right  which  he  seta  up.  I  have  no  reason  to 
suppose  that  this  judgment  will  produce  any 
practical  difficulty,  or  that  these  East-end  boys,  if 
they  are  taken  sgain  to  tbiscoast.  will  be  prevented  I 
during  their  summer  holidays  from  enjoying  the 
healthful  recreation  of  bathing  in  the  sea.  Mr. 
Saltwell,  by  his  letter  of  the  25th  July,  offered  to 
make  an  arrangement  for  that  purpose.  The  tone 
of  bis  letter  is  not  that  the  lord  lias  any  desire 
churlishly  to  exclude  anyone  from  a  reasonable 
use  of  the  foreshore ;  but,  on  the  contrary,  that 
his  desire  is  to  ensure,  by  proper  regulations  as 
to  bathing,  that  other  members  of  the  public 
shall  not,  by  reason  of  bathing  on  this  large 
scale,  be  unab'e  to  resort  to  it.  His  object  seems 
to  be  to  control  an  extravagant  user  by  some 
which  tends  to  prevent  a  reasonable  enjoyment 
by  all.  He  desires  to  have  control  over  his  own 
property.  All  this,  however,  rests  in  the  good 
sense  and  good  feeling  of  the  owner.  What  I 
have  to  decide  is  the  question  of  right.  The 
claim  of  right  having  been  made  and  having 
failed,  1  must  give  judgment  against  the  defen- 
dant. I  declare  that  the  plaintiffs,  other  than 
Turner,  are  entitled  to  the  foreshore  ljing  between 
ordinary  high-water  mark  and  ordinary  low- water 
mark  in  Joss  Bay.  and  I  grant  an  injunction  in 
the  terms  of  par.  2  of  the  claim.  The  defendant 
must  pay  the  costs  of  the  action. 

Solicitors  for  the  plaintiffs.  Balttvell,  Tryon, 
and  Saltwell. 
Solicitors  for  the  defendant,  Levcit  and  Lewi*. 


Jan.  20  and  26. 
(Before  Buck  let,  J.) 
Attorney  •  General   v.   Ashton  Gas 
Company,  (j) 
Oat  company — Standard  rate  of  dividend  fixed 
by  statute — Payment  of  dividend  eree  of  income 
tax — Income  Tax  Act  1842  (5  A  6  Vict.  c.  35), 
tt.  40.  54.  60,  Xo.  III.  (3).  at-d  102 — Income 
Tax  Act  1853  (16  <t  17  Vict.  c.  34).  $.  40— 
Athton  Gat  Act  1847  (10  <fc  11  Vict.  c.  201)— 
Athton  Gat  Act  1877  (40  £■  41  Viet,  c  176). 
tt.  16, 17. 

Sect.  16  of  the  Athlon  Gat  Act  1877  providet  that 
the  profits  of  the  Athton  Got  Company  to  be 
divided  among  the  thar«holder»  in  any  one  year 
thall  not  txcted  the  rate  of  10  per  cent,  per 
annum  {defined  in  the  A:t  at  the  ttandard  rate 
of  dividtnd)  on  the  ordinary  thare  capital  or 
stock  of  the  company  authorised  by  Parliament 
and  paid  up. 

"  (4)  Reported  by  W.  HirsTia  Buso,  Esq.,  BarrUter-et-Uw. 


[Chan.  Drv. 

Sect.  17  of  the  tame  Act  provided  that  a  ttandard 
price  it  to  be  charged  by  the  company  for  gat, 
and  that  the  company  may  increase  or  diminith 
the  ttandard  dividend  in  a  certain  ratio,  to  be 
determined  by  reference  to  the  price  charged  by 
them  for  gat. 

The  company  for  many  yeart  paid  dividends 
exceeding  the  ttandard  rate  of  dividend  to  their 
thareholaeri,  diminishing  the  ttandard  price  of 
gat  and  increasing  proportionally  the  ttandard 
rate  of  dividend.  The  company  distributed  all 
inch  dividends  to  their  thareholdert  free  of 
income  tax. 

Held,  that  by  paying  the  maximum  rate  of  divi- 
dend free  of  income  tax  the  company  were  in 
effect  paying  a  higher  rate  of  interest  than  was 
authorised  by  tectt.  16  and  17  of  the  Athton  Gat 
Act. 

Action. 

The  Ashton- under- Lyne  Gas  Company  is  regu- 
lated by  the  provisions  of  the  Ashton  Gas  Act 
1847  (10  &  11  Vict.  c.  201),  as  amended  by  the 
Ashton  Gas  Act  1877  (40  &  41  Vict  c.  176). 

By  sect.  16  of  the  latter  Act  it  is  provided  that 

Ths  profits  of  the  company  to  be  divided  among  the 
shareholders  in  any  jeer  shall  not  exoeed  the  rate  of 
101.  per  cent,  per  annum  (whioh  rate  is  in  this  Act 
referred  to  as  "  the  standard  rate  of  dividend  ")  on  the 
ordinary  share  capital  or  stock  of  the  company  autho- 
rised by  Parliament  and  paid  np. 

This  section  is  subject  to  sect  17  of  the  same 
Act,  which  enacts  that 

The  standard  price  to  be  charged  by  the  company  for 
gaa  supplied  by  them  shall  be  three  shillings  and  eight- 
peace  per  tbous&nd  cnbio  feet:  Provided  that  the  corn- 
par y  may  increase  or  diminish  each  standard  price 
subject  to  the  decrease  or  increase  in  the  standard  rate 
of  dividend  as  defined  by  this  Aot  to  be  calculated  xa 
follows  :  For  every  penny  charged  in  excess  or  diminu- 
tion of  inch  standard  price  in  any  year,  the  standard 
rate  of  dividend  shall  for  snob  year  be  reduced  or 
increased  by  fire  shillings  in  the  hundred  pounds  per 
annum. 

The  Income  Tax  Act  1842  (5  &  6  Vict  c.  35) 
enacts : 

Beet.  40.  That  all  bodies  politic,  corporate,  or  col- 
legiate, companies,  fraternitier,  fellpwsbips,  or  societies 
of  persona,  whether  corporate  or  not  corporate,  shall  bs 
chargeable  with  auch  and  the  like  datiea  as  any  person 
will  under  and  by  virtue  of  this  Aot  be  chargeable  with ; 
and  that  the  chamberlain  or  other  officer  noting  aa 

every  snob  corporation,  company,  fraternity,  fellowship, 
or  society  shall  be  answerable  for  doing  all  such  acts, 
matters,  and  things  aa  shall  bs  required  to  be  dons  by 
virtue  of  this  Aot,  in  order  to  the  assessing  such 
bodies  corporate,  companies,  fraternities,  fellowsbipe,  or 
societies  to  the  duties  granted  by  this  Aot,  and  paying 
the  same. 

Sect.  54.  That  every  such  officer  before  described 
of  any  corporation,  fraternity,  fellowship,  company,  or 
society  ahall  also  within  the  like  period  prepare  and 
deliver  in  like  form  and  manner  a  true  and  correct 
statement  of  the  profits  and  gains  to  be  charged  on  such 
corporation,  fraternity,  fellowship,  company,  or  society, 
computed'  according  to  the  directions  of  this  Aot, 
together  with  suoh  declaration  of  the  manner  of  esti- 
mating the  same  as  aforesaid;  and  such  estimate  Khali 
be  made  on  the  amount  of  the  anneal  profits  and  gains 
of  such  corporation,  fraternity,  fellowship,  company,  or 
society  before  any  dividend  ahall  have  been  made 
thereof  to  any  other  persons,  corporations,  or  companies 
having  any  share,  right,  or  tills  in  or  to  snob  profits  or 


Attornby-Gbnebal  v.  Ashton  Gas  Company. 


Digitized  by  Google 


April  9,  1904.] 


THE  LAW  TIMES. 


LVol.  XC— 205 


Chan 


Di 


Attorney- Ginbral  v.  Ashton  Gas  Company. 


[Chan.  Div. 


and  all  such  other  persons  and  corporations  or 
companies  »hall  allow  out  of  auch  dividends  a  propor- 
tionate redaction  in  respect  of  the  duty  ao  charged : 
Provided  always,  that  Dotting  hereinbefore  oontained 
shall  be  construed  to  require  in  snob  a  statement  the 
inclusion  of  aalariea,  wages,  or  profits  of  any  offioer  of 
anob  corporation,  fraternity,  fellowship,  company,  or 
society,  otherwise  chargeable  under  thia  Aot. 

In  respect  of  gasworks,  which  are  assessed 
under  ached.  A,  sect  60  of  the  Act  provides : 

No.  III.  (3).  The  duty  in  each  of  the  last  three  rales 
to  be  charged  on  the  person,  corporation,  company,  or 
society  of  persons,  whether  corporate  or  not  oorporate, 
carrying  on  the  cotcern,  or  on  their  respective  agents, 
treasurers,  or  other  officers  having  the  direct  ion  or 
management  thereof,  or  being  in  receipt  of  the  profits 
thereof,  on  the  amount  of  the  prodnoe  or  rain*  thereof, 
and  before  paying,  rendering,  or  distributing  the  prodnoe 
or  the  value,  either  between  the  different  persons  or 
members  of  the  corporation,  company,  or  society 
~  in  the  concern,  or  to  the  owner  of  the  soil  or 
or  to  any  creditor  or  other  person  whatever 
a  olaim  on  or  oat  of  the  said  profile ;  and  all 

respectively  shall  allow  out  of  enoh  prodnoe  or  value 
a  proportionate  deduction  of  the  doty  so  ohavrged, 
and  the  amid  charge  shall  be  made  on  the  said  profits 
exclusively  of  any  laiids  need  or  oooopied  in  or  about 
the 


The  company  have  for  many  years  paid  divi- 
dends exceeding  tbe  standard  rate  of  dividend  to 
their  shareholders,  diminishing  the  standard  price 
of  gas  and  increasing  proportionally  the  standard 
rate  of  dividend  aa  authorised  by  sect  17  of  the 
Act 

This  was  dona  in  accordance  with  resolutions 
passed  at  the  annual  meetings  of  the  company, 
and  they  distributed  all  such  dividends  to  their 
shareholders  free  of  income  tax. 

This  action  was  brought  by  the  Attorney- 
General  and  the  major,  aldermen,  and  burgesses 
of  tbe  borough  of  Aston- under- Lyne.  The  cor- 
poration (who  were  the  relators)  were  large  con- 
sumers of  gas,  and  as  such  were  interested  in 
getting  the  price  of  gas  reduced. 

The  question  was  whether  the  gas  company 
had,  by  paying  the  income  tax  payable  in  respect 
of  its  dividends,  in  effect  paid  a  higher  dividend 
than  was  lawful  having  regard  to  the  prioe  from 
time  to  time  charged  for  the  gas. 

The  plaintiffs  asked  for  the  following  decla- 
ration :  "  That  according  to  the  true  construction 
of  tbe  Ashton  Gas  Acts  1847  and  1877,  and  in 
particular  of  sects.  16  and  17  of  the  Aot  of  1877, 
the  profits  divisible  in  any  year  among  the  share- 
holders of  tbe  company  ought  to  be  calculated  as 
inclusive  and  not  exclusive  of  the  amount  payable 
for  that  year  in  respect  of  income  tax  on  the 
profits  proposed  to  be  divided." 

DanckwtrU,  K.C.  and  B.  J.  Parker,  for  tbe 
informant  and  plaintiffs,  contended  that  the 
proper  course  would  l»e  for  the  company  to  deduct 
the  tax  from  the  profits  which  they  distribute  to 
tbe  shareholders.  This  company  pays  more  than 
it  is  allowed ;  in  effect  it  is  paying  more  than 
the  statutory  dividend.  The  following  cases  were 
referred  to : 

Mason  v.  Athton  Gas  Company,  54  L.  T.  Rep.  70S  ; 
Last  v.  London  Auuranct  Corporation,  52  L.  T. 

Sep.  604  ;  10  App.  Caa.  438 ; 
Gilbsrtson  v.  Ptrovson,  46  L.  T.  Rep.  10 ;  7  Q.  B. 

Div.  562.  J 


Henry  Terrell,  K.C.  and  W.  AT.  Cann  for  the 
defendants. — A  company  is  bound  to  pay  income 
tax  on  its  profits;  it  does  not  matter  how  the 
profits  are  applied,  and  they  have  power  to  deduct 
from  creditors  [Mertey  Docks  v.  Lucas,  49  L.  T. 
Rep.  781 ;  8  App.  Cas.  891)  or  shareholders,  but 
are  not  compelled  to  do  so.  The  first  thing  that 
is  payable  out  of  profits  is  incometaz,  and  the  com- 
pany has  nothing  to  distribute  till  that  has  been 
paid.  Sect  16  of  the  Ashton  Gas  Act  pro- 
vides that  certain  profits  are  to  be  divided  among 
tbe  shareholders.  Sect.  18  defines  profits  as  part 
of  the  gains  of  the  oompany  or  otherwise  clear 
profits.  There  is  a  difference  between  profits  and 
clear  profits ;  clear  profits  cannot  exist  until  the 
income  tax  is  paid.   They  referred  to 

London  County  Council  v.  Attorney-Qensral,  (1901) 
App.  Cae.  26. 

Dan*ku>erh,  K.C.  replied.       Cur  adv  ^ 

Jan.  26.— Bcckucy,  J.— By  sects.  16  and  17  of 
their  special  Act  of  1877  tbe  defendant  company 
are  precluded  from  paying  dividend  in  excess  of  a 
certain  rate  fixed  by  a  sliding  scale  dependent  upon 
the  price  charged  for  gas.  Their  practice  has  been 
and  is  to  pay  dividend  at  the  maximum  rate  thus 
fixed,  but  free  of  income  tax.  The  whole  question 
in  tbe  case  is  whether  this  was  a  payment  in 
excess  of  that  allowed  by  the  Act.   The  point  is 
the  simplest  possible,  and,  but  for  tbe  fact  that 
some  provisions  of  the  Income  Tax  Acts  have  to 
be  considered,  and  that  these  Acts  are  not  always 
easy  of  construction,  I  should  have  thought  it 
inoapable  of  the  amount  of  argument  which  it 
has  received.   Tbe  obvious  solution  teems  to  be 
that  when  the  company  pays,  say,  10  per  cent 
free  of  income  tax,  it  gives  the  shareholder  10  per 
cent,  and  relieves  him  from  liability  to  make  any 
payment  to  the  Revenue  or  allowance  to  the  com- 
pany out  of  it.   In  other  words,  he  receives  10  per 
cent,  and  an  indemnity  against  a  liability  to  pay 
part  of  it  to  the  Revenue,  or  allow  a  deduction  by 
the  company  of  such  part  as  the  company  has 
paid  to  tbe  Revenue  for  income  tax.  He  thus  getB 
more  than  a  10  per  cent,  dividend.  Further,  it  be 
be  a  person  of  limited  income  entitled  to  remis- 
sion or  abatement  of  income  tax,  he  will  in  fact 
receive  10  per  cent  and  the  income  tax,  or  so 
much  of  the  income  tax  as  he  reclaims  from  the 
Revenue  authorities.  The  argument  addressed  to 
me  has  been  that  inasmuch  as  under  the  machi- 
nery of  tbe  Income  Tax  Acts  the  corporation  is 
assessed  under  ached.  A,  and  pays  income  tax 
upon  all  its  profits,  tbe  corporation  has  nothing 
out  of  which  it  can  pay  the  corporator  dividend 
beyond  the  balance  which  remains  after  the  cor- 
poration has  paid  the  income  tax  payable  by  the 
corporation;  and  that  out  of  this  fund  it  is 
entitled  to  give  tbe  shareholder  not  exceeding, 
say,  10  per  cent   This  argument,  I  think,  rests 
upon  a  fallacy.   The  profits  are  not  arrived  at 
after  deducting  income  tax.   The  income  tax  is  a 
part  of  the  profits — viz.,  such  part  as  the  Revenue 
is  entitled  to  take  out  of  tbe  profits.   A  sum 
which  is  an  expense  that  must  be  borne,  whether 
profits  are  earned  or  not,  must,  no  doubt  be  de- 
ducted before  arriving  at  profit.    But  a  pro- 

g>rtionate  part  of  tbe  profits  payable  to  the 
evenue  is  not  a  deduction  before  arriving  at 
but  a  part  of,  the  profits  themselves.  1  refer  to 
Lord  Blackburn's  judgment  in  Last  v.  London 
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Ellis  (app.)  r.  London  County  Council  (reaps.). 


[K.B.  Div. 


Assurance  Corporation  (52  L.  T.  Rep.  004;  10 
App.  Cas.  445).    Under  the  Income  Tax  ActB  all 
income  has  to  pay  the  tax.  but  not  to  pay  it  twice 
over.    If  it  has  already  been  paid  under  ached.  A, 
it  is  not  payable  again  under  ached.  D.    But  that 
does  not  prove  that  the  perton  who  receives  a 
distributive  share  of  the  fund  doea  not  bear  in- 
come tax  in  respect  of  his  ownership  of  shares  in 
the  company.    The  Act  provides  that  he  shall. 
The  relevant  machinery  is  that  under  sect.  40  of 
the  Income  Tax  Act  1842 ;  the  company  is  charge- 
able, and  itB  officer  has  to  do  the  necessary  acts 
and  make  the  necessary  returns  on  its  behalf. 
By  sect.  54  he  is  to  prepare  a  statement  of  the 
profits,  and  the  estimate  is  to  be  made  on  the 
amount  of  the  profits  before  any  dividend  shall 
have  been  made  thereof  to  the  member,  and  the 
member  ia  to  allow  ont  of  such  dividend  a  pro- 
portionate deduction  in  respect  of  the  duty  so 
charged.   The  words  which  here  command  atten- 
tion are  that  the  member  is  to  allow  the  duty  out 
of  the  dividend.    ThiB  particular  company  is 
governed  by  sect.  60,  No.  III.  (3),  of  the  Act  of 
1842.    That  section  goes  on  to  repeat  or  repro- 
duce, but  not  very  accurately,  some  part  of  the 
matter  which  had  already  been  dealt  with  by 
sect.  54,  and  the  words  ua  to  the  allowance  of 
the  proportionate  deduction  of  the  duty  are 
not   identical '  with    the   words   of   sect.  54. 
For  the  words  in    sect.  54,   "all  such  other 
persona    and     corporations     or  companies," 
sect  GO  substitutes  the  words  "all  such  persons, 
corporations,  companies,  and  societies,"  and  for 
the  words  "  out  of  such  dividends  "  substitutes 
the  words  "out  of  such  produce  or  value."  An 
argument  has  been  based  upon  this,  the  object 
of  which  is  to  show  that  the  persons  who  are  to 
make  the  allowance  under  sect.  60  are  not  the 
members  of  the  corporation,  but  the  corporation 
itself,  and  that  the  words  are  intended  to  provide 
that  the  corporation  shall  make  the  allowance  to 
its  treasurer.   This  may  be  so,  but  I  do  not  think 
it  ia.    It  is  true  that  the  draftsman  has  used  a 
collection  of  nouns  substantive  which  reproduce 
those  used  in  the  earlier  part  of  the  clause  with 
reference  to  the  corporation  whose  profits  are 
being  considered,  and  not  the  collection  of  nouns 
substantive  previously  used  as  describing  the 
members  to  whom  distributive  shares  are  to  be 
paid.   But,  as  matter  of  construction,  I  think  the 
person  to  allow  under  sect.  60  is  the  same  person 
as  he  who  is  to  allow  under  sect.  54 — viz.,  the 
member.    But  the  question  is  not,  I  think,  vital, 
for,  even  if  the  suggested  construction  of  sect  60 
be  right,  the  liability  of  the  members  to  make  the 
allowance  would  still,  as  it  seems  to  me.  be 
enforced  by  sect.  54.    I  refer  also  to  sect  102  of 
the  Act  of  1842  and  sect  40  of  the  Act  of  1 853. 
When  this  company  declared  nnd  paid  a  dividend 
of  10  per  cent,  the  member  would  be  bound 
to  allow  the  corporation  to  deduct  the  income 
tax  upon  his  dividend,  and  he  would  receive  a  net 
sum  of  less  than  10  per  cent.    When  the  corpora- 
tion declared  and  paid  a  dividend  of  10  per  cent 
free  of  income  tax,  the  member  received  a  sum 
larger  by  the  amount  of  the  income  tax,  which 
is  not  then  to  be  deducted.   The  whole  question 
is,  Are  the  profits  thus  divided  among  the  share- 
holders in  excess  of  10  per  cent,  on  the  capital  ? 
I  think  they  are.    It  is  exactly  as  if  the  company 
declared  a  dividend  of  10  per  cent,  and  the 
amount  of   the  income  tax,  so  that  when  the 


statutory  deduction  of  the  income  tax  is  made 
the  shareholder  shall  have  a  clear  10  per  cent. 
In  my  judgment  the  plaintiffs  are  right.  I  will 
therefore  make  the  declaration  asked  for  in  the 
statement  of  claim,  and  the  defendants  must  pay 
the  costs  of  the  action. 

Solicitors  for  the  plaintiffs,  Sharpe,  Parker, 
Pritchards,  Barham,  and  Lawford,  agents  for 
F.  W.  Bromley,  Ashton-under-Lyne. 

Solicitors  for  the  defendants,  Burgess,  Cotens, 
and  Co.,  agents  for  Arthur  Buckley,  Man- 
chester. 


KING'S  BENCH  DIVISION. 
Tuesday,  Dec.  15,  1903. 
(Before  Lord  Alverstone,  C.J.,  Lawranck  and 
Kennedy,  J  J.) 
Ellis  (app.)  v.  London  County  Council 
(resps.)  (o). 

Metropolis  —  Drainage  — ■  Low  -  lying  land  — 
Dwelling  house*  on — Houses  capable  of  being 
drained  by  gravitation  for  greater  part  of  year — 
Houses  so  situate  "  as  not  to  admit  of  being 
drained  by  gravitation  " — Permission  of  council 
for  erection— Time  for  taking  proceedings — 
London  Building  Act  1894  (57  A  58  Vict, 
c.  ccxiii.),  ss.  122,  200  (9). 

The  appellant  erected  ten  houses,  intended  to  be 
used  as  dwelling-houses,  on  Undying  land,  the 
surface  of  which  was  below  the  level  of  Trinity 
high-water  mark.  During  the  greater  part  of 
the  year  these  houses  admitted  of  being,  and 
were  in  fact,  drained  by  gravitation  through  an 
intermediate  sewer  into  a  main  sewer,  which 
was  an  existing  sewer  of  the  London  County 
Council;  but  for  some  days  in  the  year,  in 
times  of  considerable  rainfall,  the  main  sewer 
became  full  of  flood  water,  and  so  the  water  in 
the  main  sewer,  by  closing  a  hinged  flap  at  the 
junction  of  the  intermediate  sewer,  kept  the 
sewage  back  in  the  intermediate  sewer  and  pre- 
vented it  from  going  into  the  main  sewer,  and 
on  those  days  the  houses  could  not  be  drained 
into  the  main  sewer.  There  was  no  other  exist- 
ing sewer  of  the  council  into  which  they  could 
be  drained  by  gravitation. 

Upon  informations  under  sects.  122  and  200  (9) 
of  the  London  Building  Act  1894  against  the 
appellant  for  erecting,  without  the  permission  of 
the  council,  upon  such  low-lying  land  dwelling- 
houses  which  were  so  situate  "  as  not  to  admit  of 
being  drained  by  gravitation  into  an  existing 
sewer  of  the  council "  : 

Held,  that  as  the  houses  were  capable  of  being 
drained  by  gravitation  into  an  existing  sewer  of 
the  council  for  the  greater  part  of  On  year,  the 
fact  that  for  some  days  in  the  year  they  could 
not  be  so  drained,  owing  to  the  flood  water  in  the 
main  sewer  keeping  back  the  sewage  in  the 
intermediate  sewer,  did  not  make  them  houses 
which  were  "  so  sitttate  as  not  to  admit  of  being 
drained  by  gravitation  into  an  existing  sewer  of 
the  council  within  the  meaning  of  sect.  122, 
and  that  therefore  no  offence  under  these  sec- 
tions had  betn  committed  by  the  appellant  in 
erecting  the  houses  without  the  permission  of  the 
council. 

Held,  further,  that  proceedings  under  these  seo- 
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tion*  arr  in  time  if  taken  within  *ir  monthi 
from  the  erection  of  the  buUdingt,  though  more 
than  *ix  months  from  the  commencement  of  tuch 
erection. 

Case  stated  by  tbe  metropolitan  police  magis- 
trate sitting  at  the  Woolwich  Police-court. 

On  tbe  28th  Jan.  1903  ten  several  informations 
were  laid  before  the  magistrate  on  behalf  of  tbe 
London  County  Council  (the  respondents)  for 
that  the  appellant  in  each  of  the  ten  cases 
between  the  29th  Jnly  and  the  30th  Nor.  1902, 
at  the  south  side  of  Cedar- grove,  Charlton,  in 
the  borough  of  Greenwich  in  the  county  of 
London,  did  unlawfully  erect  otherwise  than  in 
accordance  with  the  provisions  of  Part  1 1  of  tbe 
London  Building  Act  1894  a  building  to  which 
Part  11  of  that  Act  related — -namely,  did,  without 
the  permission  of  the  London  County  Council, 
upon  bind  of  which  the  surface  was  below  the 
level  of  Trinity  high-water  mark  and  which  was 
so  situate  aa  not  to  admit  of  being  drained  by 
gravitation  into  an  existing  sewer  of  the  council, 
erect  a  building  to  be  used  wholly  or  in  part  as  a 
dwelling-house,  whereby  he  became  liable  to  the 
penalty  prescribed  by  sect.  200  (0)  of  the  London 
Building  Act  1894.  Upon  each  of  those  infor- 
mations and  in  respect  of  each  of  the  ten  buildings 
a  summons  was  served  upon  the  appellant. 

Upon  the  hearing  of  these  ten  summonses 
before  tbe  magistrate  in  Feb.  and  March  1903, 
the  following  facte  were  proved  or  admitted : — 

Tbe  appellant  was  tbe  owner  of  and  the  person 
who  erected  ten  dwelling-houses  situate  on  a 
piece  of  land  at  the  south  side  of  and  running  at 
right  angles  to  Cedar-grove.  Charlton.  The 
position  of  these  houses  was  shown  on  two  plans, 
A  and  B,  annexed  to  this  case.  Sach  houses 
constituted  a  terrace  or  row,  and  fronted  on  a 
length  of  roadway  which  bad  some  time  pre- 
viously been  constructed  by  the  appellant  in 
continuation  of  the  line  of  Ransom-road,  the 
ground  upon  which  such  bouses  were  built  being 
about  5ft.  Gin.  lower  than  the  surface  of  such 
roadway. 

The  appellant  commenced  to  eroct  such  build- 
ings as  a  whole  on  or  about  the  14th  July  1902, 
and  more  than  six  calendar  months  before  tbe 
informations  were  laid,  and  the  buildings  were 
covered  in  in  the  month  of  Nov.  1902.  Prior  to 
commencing  the  erection  of  such  buildings  the 
appellant  gave  notice  in  that  behalf  to  tbe  district 
surveyor  of  his  intention  so  to  do,  but  no  per- 
mission of  the  respondents  was  obtained  by  the 
appellant.  Before  the  buildings  were  commenced 
the  appellant  was  told  by  the  district  surveyor 
that  the  land  upon  which  such  buildings  were 
about  to  be  erected  was  below  Trinity  high-water 
mark. 

The  row  of  ten  houses  had  a  continuous  front- 
age of  about  IGOft  to  the  roadway,  and  the  land 
on  which  they  were  built  rose  slightly  from  the 
north-west  end  of  the  row  towards  the  south-east 
end. 

Tbe  level  of  the  lowest  floor  of  the  ten  houses 
was  7ft.  above  Ordnance  datum,  and  tbe  land  on 
which  the  houses  built  was  about  18in.  or  2ft. 
l»elow  such  lowest  floor — that  is,  about  5ft.  or 
5ft  din.  above  Ordnance  datum.  Trinity  high- 
water  mark  is  124ft.  above  tbe  Ordnance  datum, 
so  that  such  land  was  about  7ft.  to  7ft.  Gin.  below 
Trinity  high- water  mark. 


Provision  was  made  by  the  appellant  for 
draining  the  ten  houses  into  a  sewer  of  the 
borough  of  Greenwich  (hereinafter  referred  to  as 
the  Ransom-road  sewer),  laid  under  Ransom  - 
road,  having  a  diameter  of  loin.,  and  falling 
towards  and  opening  into  the  respondents' 
southern  main  outfall  sewer,  which  ran  under- 
neath the  Woolwich -road.  The  outfall  sewer  was 
of  circular  section,  having  an  internal  diameter  of 
lift.  Gin.,  tbe  invert  being  22ft  6in.  below  the 
surface  of  the  Woolwich-road.  The  inner  or  lower 
side  of  the  arch  at  the  top  of  this  sewer  was 
5  53ft.  above  Ordnance  datum,  so  that  the  appel- 
lant's land  on  which  the  houses  were  built  was  as 
nearly  as  might  be  on  the  same  level  as  the  inner 
or  lower  side  of  the  arch  of  this  sewer.  The 
Ransom-road  sewer  was  connected  with  the 
outfall  sewer  at  a  point  about  half-way  up  its 
side  (that  is,  on  its  horizontal  diameter),  and  the 
opening  or  junction  was  protected  by  a  hinged 
fl;«p  which,  when  the  outfall  sewer  became 
Hooded,  closed  (or  should  close)  automatically,  and 
so  prevented  the  metropolitan  sewage  flowing 
along  the  outfall  sewer  from  passing  up  into  the 
Ransom -road  sewer. 

At  the  point  of  inlet  into  the  Ransom-road 
sewer  of  the  drain  provided  as  aforesaid  by  the 
appellant  was  a  manhole  marked  B  on  the  plan 
B,  which  manhole  was  situate  !H)ft.  from  the 
nearest  and  250ft  from  tbe  farthest  of  the  ten 
houses,  and  the  length  of  the  Ransom-road  sewer 
from  the  manhole  to  its  inlet  into  the  outfall 
sewer  in  the  Woolwich-road  was  about  350ft. 

The  Ransom-road  sewer  was  constructed  and 
connected  with  the  outfall  sewer  in  1894  by  the 
permission  and  sanction  of  and  in  accordance  with 
the  requirements  of  the  respondents,  pursuant  to 
the  Metropolis  Local  Management  Acts.  The 
outfall  sewer  was  discharged  and  emptied  by 
means  of  a  pumping  station  at  Crossness,  on  tbe 
south  side  of  the  Thames,  erected  for  that  pur- 
pose and  under  the  control  and  management  of 
the  respondents. 

The  total  length  of  tbe  drain  so  provided  by 
the  appellant  as  aforesaid  from  the  furthest  off  of 
the  appellant's  houses  to  the  manhole  was  about 
250ft,  and  the  total  fall  of  the  drain  in  that  dis- 
tance from  tbe  level  of  tbe  lowest  floor  of  the 
houses  to  the  botton  of  tbe  manhole  was  about 
5Jft — that  is,  lin.  in  4ft. 

The  drains  of  each  of  tbe  appellant's  houses 
were  laid  in  the  back  gardens  or  yards  in  concrete 
at  a  depth,  commencing  from  the  furthermost 
house,  of  6in.  below  the  surface,  which  depth 
increased  with  tbe  fall  of  the  drain  towards  the 
manhole. 

The  total  fall  of  the  Ransom-road  sewer  from 
the  manhole  to  the  outfall  sewer,  which  was  a 
distance  of  about  350ft.  was  2ft  7in.— that  is,  lin. 
in  lift. 

The  outfall  sewer  necessarily  received  much  of 
the  flood  water  of  the  metropolis,  so  that  in  times 
of  flood,  and  even  after  moderate  rainfall,  it 
became  full  and  surcharged.  The  effect  of  this 
condition  of  the  outfall  sewer  upon  tbe  Ransom- 
road  sewer  was  that  at  times  of  flood  and 
moderate  rainfall  no  sewage  or  drainage  could 
pa*s  away  from  tbe  latter  sewer  at  all,  and  it 
necessarily  became  more  or  less  full.  An  instance 
of  this  was  proved  by  a  witness  who  laid  the 
appellant's  drain  for  him.  This  witness  stated 
that  in  Oct.  1902  a  flood  took  place,  and  the 
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Ransom- road  sewer  became  so  full  that  water 
was  standing  in  the  drain  at  a  point  about 
45ft.  south  of  the  manhole,  with  the  consequence 
that  the  cementing  of  the  drain  had  to  be  sus- 
pended. 

Tbe  respondent*'  engineers  kept  records  of  the 
height,  determined  by  means  of  gauges  placed  in 
the  outfall  sewer,  of  the  level  of  the  water  in 
timea  of  flood,  and  they  proved  that  on  certain 
dates  in  the  jears  1900  and  1901  the  flood 
levels  determined  by  such  gauges  placed  near 
Church-lane,  Charlton,  rose  to  heights  above  the 
Ordnance  datum  varying  from  7ft.  to  lljft. 
All  these  flood  levels  were  substantially  above  the 
appellant's  land  on  which  the  houses  were  built, 
and  if  such  flood  were  free  to  reach  a  correspond- 
ing level  at  the  appellant's  land,  the  latter  would 
be  flooded.  The  nap  aforesaid  in  tbe  outfall 
sewer  at  the  inlet  into  it  of  the  Ransom-road 
sewer  would,  however,  normally  prevent  the  con- 
tents of  tbe  outfall  sewer  from  escaping  into  the 
Ransom  read  sewer. 

There  was  no  evidence  before  the  magistrate, 
nave  in  the  one  instance  above  stated,  as  to  how 
fir  in  times  of  flood  the  water  in  the  Ransom- 
road  sewer  rose,  or  to  what  distance  towards  or 
past  the  manhole  the  flooding  or  surcharging  of 
or  in  the  Ransom-road  Bewer  or  the  appellant's 
drain  extended. 

There  is  no  land  in  the  county  of  London 
lying  so  low  as  to  be  below  the  bottom  of  the 
outfall  sewer.  It  was  not  suggested  that  the 
appellant's  land  could  be  drained  into  any  existing 
sower  of  tbe  respondents  other  than  the  outfall 
Bower. 

Upon  the  above  facta  tbe  respondents  contended 
that  the  appellant's  land  did  not  admit  of  being 
drained  by  gravitation  into  the  outfall  sewer  as 
then  existing,  and  that  the  offence  charged  bad 
been  proved. 

The  appellant  contended  that  the  offence 
charged  had  not  been  proved,  and  that  it  was  not 
proved  that  his  land  was  so  situate  as  not  to 
admit  of  being  drained  by  gravitation  into  an 
existing  sewer  of  the  respondents;  that  the 
Ransom-road  sewer  was  «uch  a  sewer;  that  in 
fact  his  land  was  drained  by  gravitation  into  the 
Ransom-road  sewer,  and  also  into  the  outfall 
newer ;  that  the  respondents  ought  not  to  be  heard 
to  say  that  tbe  drainage  by  gravitation  was  not 
proper  and  efficient  by  reason  of  the  Ransom-road 
sewer  being  constructed  and  connected  with  the 
outfall  sewer  with  the  permission  and  sanction  of 
tbe  respondents  as  above  stated  in  this  case,  or 
by  reason  of  tbe  use  or  management  of  the  outfall 
aewer,  and  that  the  temporary  non -escape  in  time 
of  flood  as  aforesaid  of  the  contents  of  the 
Ransom-road  sewer  into  tbe  outfall  sewer  did  not 
prevent  the  land  from  being  so  situate  as  to 
admit  of  its  being  drained  by  gravitation  within 
the  meaning  of  the  section. 

The  appellant  further  contended  that  the  infor- 
mations and  proceedings  were  out  of  time,  having 
been  laid  and  commenced  more  than  six  calendar 
months  after  the  commencement  of  the  erection 
of  the  buildings. 

Taking  tbe  facts  as  above  set  out,  and  consi- 
dering all  tbe  circumstances  of  the  case,  the 
magistrate  was  of  opinion  and  determined:  (1) 
That  tbe  ten  bouses  above  mentioned  were  erecte  1 
by  tbe  appellant  upon  land  of  which  tbe  surface 
was  below  the  level  of  Trinity  high- water  mark. 


and  that  the  same  were  intended  to  be  used  as 
dwelling-houses.  (2)  That  during  tbe  greater 
part  of  the  year  the  houses  admitted  of  being 
and  wore  drained  by  gravitation  into  the  Ransom- 
road  sewer  and  through  that  into  the  southern 
outfall  sewer ;  but  that  for  a  substantial  number 
of  days  in  tbe  year  the  drainage  of  the  land  upon 
which  such  houses  were  erected  could  not  pass 
into  the  outfall  sewer.  (3)  That  the  Ransom- 
road  sewer,  being  a  sewer  of  tbe  Greenwich 
Borough  Council,  was  not,  but  that  the  southern 
outfall  sewer  was,  an  existing  sewer  of  the 
respondents  within  the  meaning  of  sect.  122  of 
tbe  London  Building  Act  1894,  and  that  there  was 
no  other  existing  sewer  of  tbe  respondents  into 
which  it  was  possible  to  drain  the  land.  (4)  That 
it  was  immaterial  whether  the  impossibility  of 
draining  the  land  into  tbe  outfall  sewer  at  certain 
periods,  as  above  mentioned,  was  or  was  not  due 
to  insufficient  pumping  arrangements  provided  at 
Crossness  by  the  respondents,  or  whether  it  was 
or  was  not  due  to  the  insufficiency  or  incapacity 
of  the  sewer,  and  that  for  the  purpose  of  the 
section  the  sewer  and  the  appliances  connected 
therewith  must  be  taken  as  tbey  existed  at  the 
time  the  buildings  were  erected.  (5)  That,  in 
view  of  the  facts  and  circumstances  set  out  in  the 
second  finding  of  tbe  magistrate,  tbe  land,  not 
being  and  not  admitting  of  being  constantly  and 
effectually  drained  by  gravitation  into  the  outfall 
sewer,  did  not  admit  of  being  drained  by  gravita- 
tion into  an  existing  sewer  of  the  respondents 
within  the  meaning  of  sect.  122  of  tbe  Act.  (6) 
That  the  informations  were  laid  and  the  proceed- 
ings commenced  within  six  calendar  months  from 
the  erection  of  the  buildings,  and  therefore 
within  the  time  prescribed. 

He  thereupon  convicted  tbe  appellant  in  each  of 
the  ten  and  adjudged  him  to  pay  a  penalty  of 
51.  on  each  of  the  ten  summonses,  with  the  further 
sum  of  201.  for  cost*  in  respect  of  the  first- 
summons. 

The  question  for  the  opinion  of  the  court  was 
whether  upon  the  above  statement  of  facts  the 
magistrate  came  to  a  correct  decision  in  point  of 
law,  and,  if  not,  what  should  be  done  in  the 
premises. 

The  London  Building  Aot  1894  (57  Si  58  Vict, 
c.  ccxiii.)  provides  (Part  11,  Dwelling-houses 
on  low-lying  land) : 

Seot  122.  It  shall  not  bs  lawful  for  any  person 
upon  laud  of  which  tbe  surface  is  below  the  level  of 
Trinity  high-water  merit  and  whioh  is  so  situate  ee  not 
to  admit  of  being  drained  by  gravitation  into  an  e silt- 
ing wwer  of  the  oouncll  to  ereot  any  building  to  be 
used  wholly  or  in  pert  as  a  dwelling-house,  or  to  adept 
any  building  to  be  uaed  wholly  or  in  pert  as  a  dwelling- 
house,  except  with  the  permission  of  the  council  and 
subject  to  and  in  aooordeaoe  with  snob  regulations  as 
the  council  may  from  time  to  time  preeoribe  with 
reference  to  the  erection  of  buildings  on  snob  land.  And 
the  council  may  by  such  tvgnlationB  (subject  to  appeal 
as  hereinafter  provided)  -.  (i.)  Prohibit  the  erection  of 
dwelling-hooves  or  the  adaptation  of  any  buildings  for 
use  us  dwelling-houses  on  sneh  land  or  any  defined  area 
or  areas  of  each  land,  (ii )  Regulate  the  erection  of 
dwelling-houses  or  the  adaptation  of  buildings  for  u«e  as 
dwellintr-bonaee  on  such  land  or  any  denned  area  or 
areas  of  such  land.  (Hi.)  Preeoribe  the  level  at  which 
tbe  under  eide  of  the  lowest  Boor  of  any  permitted* 
building  shall  be  plaoed  on  enob  land  or  any  defined 
area  or  areas  of  such  land,  and  as  to  the  provision  to  be 
made  and  maintained  by  the  owner  for  securing  effiown* 
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and  proper  drainage  of  the  buildings  either  directly  or 
by  means  of  a  local  aetrer  into  a  main  sewer  of  the 
council.  Anj  p»rson  seeking  to  erect  any  dwelling- 
house  or  any  building  any  part  of  which  U  to  be  need 
as  a  dwelling-house,  or  to  adapt  any  building  or  any 
part  of  a  building  for  use  as  a  dwelling-house,  on  any 
of  inch  land  shall  make  applioation  to  the  council  for 
a  licenoe  to  erect  the  same,  and  the  matter  shall 
thereupon  be  referred  to  tbe  chief  engineer  of  the 
council,  who  shall  decide  whether  and  if  so  upon  what 
conditions  snoh  erection  or  adaptation  may  be  per- 
mitted.   .    .  . 

Sect.  200  (9).  Every  person  who  erects  or  adapts  or 
commences  to  erect  or  adapt  otherwise  than  in  accord- 
ance with  the  provisions  of  Part  11  of  this  A  at  any 
building  to  which  Part  11  of  this  A  at  relates  shall  be 
liable  to  a  penalty  not  exceeding  one  hundred  pounds, 
and  to  a  dally  penalty  not  exceeding  fifty  pounds  for 
every  day  after  the  conviction  for  tbe  offenoo  on  whioh 
the  building  continues  so  erected  or  adapted  without  a 
licenoe,  or  on  whioh  default  is  made  in  observing  or 
complying  with  any  conditions  of  a  licence  under  that 
part  of  this  Aot. 

The  appellant  in  person. 

Awry,  K.C.  (Daldy  with  him)  for  the  re- 
spondents. 

The  argument*  are  sufficiently  indicated  by  the 
contentions  in  the  case. 

Lord  Axt brstonb,  C.J. — Upon  the  point  that 
baa  been  taken  that  these  proceedings  were  too 
late,  I  am  clearly  of  opinion  that  there  is  no 
ground  for  interfering  with  the  entertaining  of  the 
case  by  the  learned  police  magistrate  upon  the 
ground  that  the  proceedings  were  out  of  time. 
Sub-sect.  9  of  sect.  200  says  that  the  person  "  who 
erects,"  under  this  very  section  (namely,  sect.  122), 
"or  adapts  or  commences  to  erect  or  adapt  other- 
wise than  in  accordance  with  the  provisions  of 
Part  11  of  this  Act  any  building  to  wbicb 
Part  11  of  this  Act  relates  shall  be  liable 
to  a  penalty."  It  is  contended  that  because 
the  appellant  commenced  the  ten  houses  more 
than  six  months  before  tbe  laying  of  tbe 
Informations,  although  they  were  not  com- 
pleted until  well  within  the  six  months,  the 
proceedings  were  too  late  as  the  six  months  ran 
from  the  commencement  of  the  erection.  In  my 
opinion  that  would  give  no  effect  to  the  words 
"erect  or  adapt,"  as  distinguished  from  "com- 
mence to  erect  or  adapt"  The  object  of  what  I 
may  call  tbe  double  provision  is  obvious :  it  may 
be  necessary  to  wait  until  tbe  houses  are  com- 
pleted in  order  to  see  whether  they  fall  within  the 
section  or  not.  On  the  other  hand,  there  may 
be  a  case  in  which  it  is  quite  clear  that  what  is 
going  to  be  done  may  be  an  infraction  of  tbe 
section,  and  in  that  case  power  is  given  to  take 
proceedings  as  soon  as  work  of  that  character  is 
commenced.  On  the  other  part  of  the  case  I 
think  the  learned  magistrate  has  gone  too  far ; 
that  is  to  say,  that  he  has  applied  a  test  which  is 
not  laid  down  by  sect.  122  of  the  statute.  Sect.  122 
says  that  "  It  shall  not  be  lawful  for  any  person 

rn  land  of  which  the  surface  is  below  the  level 
Trinity  high-water  mark  and  which  is  so 
situate  as  not  to  admit  of  being  drained  by 
gravitation  into  an  existing  sewer  of  the  council  to 
erect  any  building  to  be  used  wholly  or  in  part  as 
a  dwelling-house.  The  learned  magistrate  baa 
found  that  the  ten  houses,  which  had  been  erected 
by  the  appellant,  were  on  land  of  which  the  sur- 
face was  below  the  level  of  Trinity  high-water 
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mark,  and  that  they  were  also  intended  to  be  used 
as  dwelling-houses,  and  that  therefore  prima 
facie  the  section  applies.  He  then  finds  factH 
which  I  need  not  go  through  in  detail,  showing 
that  the  houses  were  at  a  level  which  admitted  of 
their  being  drained  by  gravitation;  and  it  is 
not  disputed  that  if  there  were  no  other  sewer  or 
no  other  special  construction  or  special  use  of  the 
main  outfall  sewer  in  the  Woolwich-road,  the 
houses  could  be  drained  by  gravitation  into  that 
sewer.  Then  the  magistrate  nays  this:  "During 
the  greater  part  of  the  year  the  said  houses  admit 
of  being  and  are  drained  by  gravitation  into  the 
Ransom-road  sewer,  and  through  that  into  the 
southern  outfall  sewer."  Therefore,  that  the 
condition  of  the  houses  is  such  that  they  admit 
of  being  drained  by  gravitation  is  obvious  and 
is  so  found,  because  they  could  not  admit  of  being 
drained  by  gravitation  in  the  ordinary  sense  of 
the  word  for  part  of  the  year  and  not  for  the 
whole  of  the  year,  though  the  magistrate  goes  ou 
to  say  that  "for  a  substantial  number  of  days  in 
the  year  the  drainage  of  the  land  could  not  pass 
into  the  outfall  sewer."  Then  he  goes  on  to  say 
that  he  thinks  that  it  is  immaterial  as  to  why  it 
would  not  pass  into  the  sewer.  It  is  in  that 
respect  that  I  think  he  has  applied  a  wrong 
construction  of  the  law,  because  it  turns  out  and 
the  fact  is  that  this  outfall  sewer  being  veiy 
heavily  charged  in  times  of  flood,  or  in  times  of 
excessive  or  even  moderate  rainfall,  so  much 
water  comes  down  the  sewer  that  the  flaps  which 
are  made  to  shut  with  the  pressure  of  the  water 
close  the  mouth  of  the  Ransom-road  sewer,  so 
that  the  water  cannot  go  out  of  the  Ransom-road 
sewer  owing  to  the  greater  pressure  of  the  water 
in  the  main  outfall  sewer.  That  does  not  make 
the  house  one  which  is  so  situate  as  not  to  admit 
of  being  drained  by  gravitation.  What  it  does 
come  to  and  mean  is  that  on  those  particular  days 
the  main  sewer  is  so  used  by  the  London  County 
Council  that  the  water  will  not  go  out  into  that 
sewer  from  the  Ransom-road  sewer.  In  my 
opinion  it  never  was  intended  that  the  particular 
houseowner  or  landowner,  whose  houses  are 
within  the  terms  of  the  section,  should  be  pre- 
vented from  draining,  because  on  certain  days  of 
the  year  the  sewor  is  so  used  that  water  will  not 
go  out  into  the  sewer ;  and,  as  I  clearly  pointed 
out  in  the  course  of  the  argument,  really  the 
question  of  the  level  of  the  houses  has  nothing  to 
do  with  the  case.  We  have  to  see  whether  the 
houses  fall  within  the  section  or  not  as  being 
below  the  level  of  high-water  mark,  because, 
assuming  the  level  of  the  houses  was  10ft. 
higher,  still  the  same  objection  applies — namely, 
that  on  those  particular  days  of  the  year  the 
water  would  not  go  out  of  the  sewer  because  it 
would  be  headed  back  owing  to  the  pressure  of 
water  in  the  main  sewer.  I  desire  to  say  that  no 
point  is  raised  as  to  any  improper  construction  of 
the  drains  of  the  houses  with  the  Ransom-road 
sewer.  I  deal  with  this  case  solely  upon  the 
point  raised — namely,  that  it  is  objected  by  the 
London  County  Council  that,  because  the  water 
in  the  Ransom -road  sewer  was  on  a  certain 
number  of  days  in  the  year  headed  back  by  the 
water  in  the  outfall  sewer,  therefore  the  house 
was  not  one  that  is  capable  of  being  drained  by 
gravitation,  or  so  situate  as  not  to  admit  of  being 
drained  by  gravitation,  into  the  existing  sewer. 
I  think  as  to  that  the  learned  magistrate  was 
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and  that  therefore  this  appeal  ought  to 
be  allowed. 
Lawrance,  J.— I  quite  agree. 
Kennedy,  J.— I  also  entirely  agree. 

Appeal  allowed. 
Solicitor  for  the  respondents,  W.  A.  Blaxland. 


ftouse  of  lottos. 

Feb.  15  and  16. 
(Before  the    Lord  Chancellor  (Halsbury), 

LordB  Macnaobtbn  and  Lindlet.) 
Mayor  and  Corporation  of  Shoreditch  v. 
Bull.  (a). 

ON  APPEAL   KROM   THE  COURT    OF    APPEAL  IN 
ENGLAND. 

Highway — Local  authority — Road  not  safe  for 
traffic — Misfeasance — Liability. 

The  appellant*,  who  were  both  the  sanitary  and 
the  highway  authority,  dug  a  trench  along  a 
road  under  their  control  for  the  purpose  of 
laying  a  sewer.  When  the  work  woe  completed 
they  filled  in  the  trench  and  opened  the  road 
for  traffic.  About  a  week  afterward*  the 
respondent  was  driving  along  the  road  in  a  cab 
at  night.  The  driver  found  that  the  part  of  the 
road  where  the  trench  had  been  opened  was 
soft,  and  crossed  on  to  the  other  side,  and  ran 
into  a  heap  of  rubbish,  with  the  result  that  the 
cab  was  overturned  and  the  respondent  was 
injured.  The  rubbish  had  been  wrongfully 
deposited  in  the  road  without  the  permission  of 
the  appellants,  but  they  knew  that  it  was  there, 
and  had  not  lighted  or  fetoed  it.  The  jury 
found  that  the  part  of  the  road  where  the  trench 
had  been  opened  had  been  properly  filled  in,  but 
had  been  rendered  soft  by  subsequent  rain, 
and  was  dangerous  to  traffic  at  the  titne  of  the 
accident. 

Held,  that  the  appellants  were  liable  for  the  injury. 
Judgment  of  the  Court  of  Appeal  affirmed. 
Appeal  from  a  judgment  of  the  Court  of  Appeal, 
reported  6?  J.  P.  37,  who  had  reversed  a  judgment 
of  Phillimore  J.  upon  further  consideration.  The 
action  was  brought  in  respect  of  personal  injuries 
caused  by  the  upsetting  or  a  cab.  The  facts  wore 
aB  follows : — 

The  appellants  were  the  sewer  authority  and 
also  the  highway  authority  for  the  borough  of 
Shoreditch.  Before  and  at  the  time  of  the 
accident  to  the  respondent  the  appellant*,  as  such 
sewer  authority,  were  engaged  in  laying  down  a 
new  sewer  in  Bnttesland-street,  which  was  within 
the  borough,  and  under  their  jurisdiction.  For  the 
purpos9  of  laying  the  sewer  it  was  necessary  to  dig 
a  trench  3ft.  wide  down  the  centre  of  Buttesland- 
atreet.  The  width  of  Buttesland-street  was  24ft. 
from  kerb  to  kerb,  so  that  a  space  of  10ft.  tiin. 
either  side  of  the  trench  remained  entirely  undis- 
turbed. Great  Chart-street  was  a  street  which 
ran  into  Buttesland-street  at  right  angles.  At  the 
date  of  the  accident  (April  1900)  the  condition  of 
things  in  Buttesland-street  was  as  follows — 
namely,  to  the  west  of  Great  Chart-street  (or  to  the 
)tft  hand  of  a  person  coming  down  Great  Chart- 
»treet  into  Buttesland-street)  the  street  was  closed 
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as  the  work  of  laying  the  sewer  was  in  progress. 
To  the  east  of  Great  Chart-street  (or  to  the  right 
hand  of  a  person  coming  down  Great  Chart-street 
into  Buttesland-street)  the  Btreet  was  open  as  the 
work  of  laying  the  sewer  was  finished,  the  trench 
having  been  filled  in  about  fourteen  days  prior  to 
the  accident,  and  the  road  having  been  open  to 
the  public  about  six  days  before  the  accident. 
On  the  night  of  the  accident  there  was  in 
Buttesland-Btreet  on  the  south  side  (or  off  side  of 
a  person  driving  down  Buttesland-street  from 
Great  Chart-street),  and  close  to  the  kerb  and 
about  fifty  yards  from  Great  Chart-street,  a  heap 
of  rubbish,  which  had  been  improperly  shot  there 
by  a  carman  not  in  the  employ  oi  the  appellants, 
over  whom  they  had  no  control,  who  had  shot  the 
rubbish  in  the  street  without  any  permission  from 
the  appellants.  On  the  night  of  the  accident  the 
respondent  was  being  driven  home  in  a  hansom 
cab.  The  driver  came  down  Great  Chart-street 
and  finding  that  portion  of  Buttesland-Btreet 
which  was  to  his  left  hand  closed  turned  to  his 
right,  intending  to  proceed  down  that  portion  of 
Buttesland-street  which  was  open.  In  order  to 
do  so  be  crossed  the  site  of  the  trench  which  had 
been  filled  in,  and  so  got  on  to  his  near  side  of 
Bnttesland-street.  Thinking  that  the  off  side  of 
Buttesland-  street  might  be  better  than  the  portion 
he  was  on,  he  reerosaed  the  site  of  the  trench  and 
so  got  on  to  his  off  side  of  Buttesland-street,  and 
shortly  afterwards  he  drove  over  the  heap  of 
rubbish,  which  upset  the  cab  and  caused  the  in- 
juries to  the  respondent  in  respect  of  which  this 
action  was  brought.  The  action  was  heard  before 
Darling,  J.  and  a  common  jury  on  the  1st  Aug. 
1901.  At  the  end  of  the  plaintiff's  evidence  the 
learned  judge  held  that  there  wan  no  evidence  of 
misfeasance  to  go  to  the  jury,  and  entered  judg- 
ment for  the  appellants.  The  respondent  appealed, 
and  on  the  14th  Dec.  1901  the  Court  of  Appeal 
ordered  a  new  trial.  The  new  trial  took  place  on 
the  16th,  17th,  and  18th  April  1902  before  Philli- 
more, J.  and  a  common  jury.  At  the  conclusion 
of  the  plaintiff's  case  the  judge  was  asked  to  non- 
suit, and  stated  that  he  should  have  done  so  had  it 
not  been  for  the  decision  of  the  Court  of  Appeal 
reversing  the  judgment  of  Darling,  J.,  but  that  in 
view  of  that  decision  he  should  leave  certain 
questions  to  the  jury  and  take  their  answers. 
The  following  questions  were  put  to  the  jury,  who 
returned  the  following  answers : 

1.  Wutbe  left  half  of  the  road  down  BattMland- 
street  from  Great  Chart-street  to  Pitfie  Id-street 
danfforoas  to  traffic ? — Yoi,  mifficiently  to  warrant  tbo 
driver  in  crossing  from  the  near  to  the  off  side.  2.  Wu 
it  the  part  which  had  been  excavated,  or  the  part  to  the 
left  hiimi  of  that  wbiob  had  been  excavated  ? — Both,  but 
chiefly  the  trench.  3.  Was  the  work  properly  finished 
by  defendants  after  tbe  trenoh  was  completed  i — Yep, 
it  waa  properly  finished  at  the  time,  bnt  rain  had 
spoiled  it.  4.  Did  tbe  cabman  go  over  to  the  off-side 
owing  to  tbe  work  not  being  properly  finiebed  ?— Yee. 
The  foreman  of  the  jury. — We  do  not  intend  to  say  that 
be  went  over  to  tbe  off  side  because  tbe  road  was  uot 
properly  finished,  bat  that  be  wont  to  the  off  side  on 
account  of  tbe  state  of  tbe  road.  5.  Waa  tbe  heap  of 
rubbish  put  there  by  direction  of  tbe  vestry  or  its  aer- 
vanta  r— No.  6.  Was  it  pat  there  by  permission  of  tbe 
rentry  or  its  servants  ? — No. 

The  jury  added  as  a  rider  that  the  road  was 
properly  finished,  but  had  become  dangerous  in 
the  six  or  seven  days  since  it  was  open  to  traffic. 
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The  learned  judge,  after  argument  upon  these  I 
findings,  entered  judgment  for  the  defendants 
with  coats.  From  this  judgment  the  respondent 
appealed,  and  the  Court  of  Appeal  (Collins,  M.R. 
and  Mathew,  L.J.)  upon  the  1st  Nov.  1902 
(Romer,  L.J.  dubitante)  allowed  the  appeal,  and 
ordered  judgment  to  be  entered  for  the  respon- 
dent. 

J.  Eldon  Banket,  K.C.  and  R.  V.  Banket,  for 
the  appellants,  contended  that  there  was  no  evi- 
dence to  support  the  view  which  the  Court  of 
Appeal  took  of  the  effect  of  the  undines  of  the 
jury.  There  was  no  duty  on  the  appellants  to 
light  or  remove  the  heap  of  rubbish,  and  the  holes 
on  the  near  aide  of  the  road,  if  any,  were  only  a 
nonfeasance,  not  a  misfeasance.  There  waB  no 
evidence  of  negligence  in  filling  in  the  trench,  and 
it  was  not  in  fact  in  a  dangerous  state,  or,  if  it 
was,  it  did  not  contribute  to  the  accident.  They 
referred  to 

Tregellas  v.  London  County  Council,  14  Times  L. 
kop,  55 ; 

Thompion     Mayor  of  Brighton,  70  L.  T.  Rep.  200  ; 

(1894)  1  Q.  B.  332  ; 
Con-ley  v.  Newmarket  Local  Board,  67  L.  T.  Rep. 

486  ;  (1892)  A.  C.  345  ; 
Sanitary  Commissioners  of  Gibraltar  v.  Orfila,  63 

L.  T.  Rep.  58:   15  App.  Cm.  400  : 
Pendltbury  v.  Gremhalgh,  33  L.  T.  Rep.  372; 

1  Q.  B.  Div.  36  ; 
Taylor  v.  Gretnhalgh,  31  L.  T.  Rep.  184  ;  L.  Rep. 

9  Q.  B.  487  ; 

Sharp  v.  Fouell,  J«  L.  T.  Rep.  136;  L.  Rep.  7  C.  P. 
253. 

Montague  Luth,  K.C.  and  E.  Lewis  Thomas, 
who  appeared  for  the  respondent,  were  not  called 
apon  to  address  the  House. 

At  the  conclusion  of  the  arguments  for  the 
appellants  their  Lordships  gave  judgment  as 
follows : — 

The  Lord  Chancellor  (Halsbury).  —  My 
Lords :  I  should  be  ranch  grieved  if  any  of  the 
facte  in  this  case  were  left  bo  uncertain  as  to 
render  it  necessary  for  your  Lordships  to  send  it 
down  for  a  third  trial,  the  damages  having  been 
only  to  the  extent  of  50L,  and  the  expenses,  I 
should  think,  already  incurred  in  the  two  trials 
before  coming  to  this  House,  amounting  to  a  very 
eansiderable  sum  indeed,  thrown  upon  the  rate- 
payers. Bat  I  do  not  think  that  necessary, 
because  I  think  that  there  is  enough  in  the  find- 
ings of  the  jury  here  to  render  it  proper  to  affirm 
the  judgment  which  has  been  given  by  the 
majority  of  the  Court  of  Appeal.  1  am  desirous 
of  not  going  beyond  the  facts  and  findings  in  this 
case  for  more  reasons  than  one,  and  among  them, 
conspicuously,  is  the  reason  that  I  think  that 
tome  propositions  in  respect  to  the  non-liability 
of  the  surveyor,  or  the  local  board  now  represent- 
ing the  surveyor  of  highways,  may  be  pressed 
too  fir.  At  the  same  time  I  wish  to  express  no 
difference  of  view  from  that  which  has  Tbeen  ex- 
pressed before  in  this  House.  When  the  question 
is  raised  in  a  direct  form  it  may  be  worth  while 
to  consider  whether  or  not  that  which  has  been 
described  as  an  act  of  nonfeasance  in  several  of 
the  cases  in  which  that  proposition  has  been 
applied,  I  think  a  little  too  widely,  may  not  be 
considered  misfeasance;  but  it  is  enough  for  the 
present  case  to  say  that  according  to  tie  autho- 
rities there  is  enough  here  to  f*how  that  the  act 
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which  was  being  done  was  an  alteration  of  the 
normal  condition  of  the  road,  and  if  there  was 
anything  wrong  either  in  the  mode  of  carrying 
out  the  work  or  in  the  period  of  time  which  was 
allowed  to  elapse  between  the  opening  of  the  road 
and  its  becoming  firm,  or  if  in  any  other  way  the 
thing  that  was  being  done  waB  negligently  done, 
or  if  there  was  evidence  for  the  jury  that  it  was 
negligently  dona  within  any  of  the  decisions  which 
have  been  cited  to  us,  it  was  an  act  of  misfeasance 
for  which  the  local  or  road  authority  under  whose 
authority  the  thing  was  done  was  responsible.  I 
deprecate  very  much  the  notion  that  you  can 
begin  an  operation  which  interferes  with  the 
ordinary  and  normal  condition  of  the  roads  and 
then  by  reason  of  having  different  duties  cast 
upon  you  you  can  treat  that  as  a  separate  opera- 
tion, so  that  at  one  point  of  time  you  may  be 
responsible  in  one  capacity  or  not  responsible 
in  one  capacity  and  at  another  point  of  time 
you  are,  and  you  may  hand  over  the  comple- 
tion of  the  operation  to  an  authority  which 
is  not  responsible  at  all.  That  would  be  a  sort 
of  metaphysical  inquiry  into  which  I  am  loth  to 
enter.  The  person  who  alone  could  interfere  with 
the  structure  of  the  road  as  it  stood  happens  to 
be  the  person  who  is  also  responsible  for  the  con- 
tinuance of  the  road  in  a  condition  in  which  it 
shall  not  be  permitted  to  be  dangerous  to  the 
public;  and  in  this  case  I  absolutely  decline  to 
inquire  at  what  particular  point  of  time  the 
liability  as  sewer  authority  ends  and  the  liability 
as  highway  authority  is  supposed  to  begin.  It 
is  enough  for  me  to  say  that  the  person  sued 
was  the  person  who  interfered  in  the  first 
instance  with  the  ordinary  structure  and  normal 
condition  of  the  road  and  that  was  an  act 
—not  an  omission  to  do  an  act  but  an  act 
— and  until  the  road  was  restored  in  its 
entirety  to  the  proper  and  normal  condition 
so  that  it  could  be  properly  and  without  undue 
risk  traversed  by  the  public  at  large,  it  seems  to 
me  that  it  would  be  idle  to  say  that  you  could  put 
your  finger  upon  any  particular  point  of  time  and 
say  that  the  liability  of  the  sewer  authority  began 
then  and  ended  then,  and  then  it  was  handed 
over  to  an  authority  which  is  not  responsible  for 
nonfeasance,  and  if  that  authority  aid  nothing 
nobody  is  responsible  at  all.  That  is  a  process 
of  reasoning  to  which  I  for  cne  will  not  assent. 
The  moment  the  structure  of  the  road  is  inter- 
fered with,  and  it  comes  within  the  ambit  of  the 
operation  commenced  by  the  person  who  is 
entitled  to  interfere  with  the  structure  of  the 
road,  then,  until  that  road  is  restored  into  the 
condition  in  which  it  was  before  that  alteration 
of  its  structure  began,  it  seems  to  me  the  person 
who  interfered  with  it  is  responsible  for  a  mis- 
feasance. I  do  not  deny  that  there  is  considerable 
difficulty  in  following  the  findings  of  the  jury. 
For  aught  I  know  to  the  contrary  the  learned 
counsel  who  has  last  addressed  us  may  be  right  in 
the  conjecture  which  he  has  formed  as  to  the  in- 
fluences which  guided  the  jury  in  coming  to  their 
findings.  I  have  nothing  to  do  with  that  pro- 
vided that  the  findings  stand  (and  there  is 
no  application  here  and  no  desire,  I  should 
think,  on  either  side  for  a  new  trial)  and 
provided  that  the  two  learned  judges  in  the  Court 
of  Appeal  are  right  in  construing  the  findings  as 
they  have  done,  and,  although  I  think  that  a 
different  view  might  be  entertained,  I  certainly 
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do  not  feel  myself  able  to  differ  from  their 
interpretation  of  those  findings.  Under  those 
circumstances  it  becomes  an  ordinary  case  of 
interference  with  the  road,  the  non-return  of  it 
into  its  normal  condition,  and  an  accident  happen- 
ing in  the  course  of  events,  which  but  for  that 
alteration  in  the  normal  condition  of  the  road 
would  not  have  happened.  That  seems  to  me, 
therefore,  to  be  a  sufficient  chain  of  events  to 
show  that  the  person  wbo  interfered  with  the 
normal  condition  of  the  road  is  responsible  for  it 
until  ito  return  to  a  safe  condition.  It  was  not 
restored  to  the  normal  condition  when  the  acci- 
dent occurred,  and  therefore  I  think  that  the 
plaintiff  is  entitled  to  maintain  his  verdict.  Under 
those  circumstances  I  move  your  Lordships  that 
this  appeal  be  dismissed  with  costs. 

Lord  Macnaohten.— My  Lords :  I  am  of  the 
same  opinion.  Notwithstanding  the  able  argu- 
ment which  we  have  heard  thiB  morning,  I  think 
that  what  was  done  must  be  regarded  as  one 
operation  and  by  one  body.  So  regarding  it,  I 
think  that  thore  was  more  than  nonfeasance  ; 
there  was  misfeasance.  I  agree  that  the  judg- 
ment ought  to  be  affirmed. 

Lord  Lindlet. — My  Lords :  I  am  of  the  same 
opinion.  1  have  no  doubt  myself  if  you  look  at 
it  broadly  and  without  those  subtle  distinctions 
which  have  been  suggested  to  us,  that  this  is 
a  case  of  misfeasance  and  not  of  nonfeasance. 
There  were  three  breaches  of  duty,  so  far  aB  I 
can  make  out,  or  at  all  events  there  were  three 
acts  done— not  merely  omissions.  There  was 
breaking  up  the  road  and  putting  it  into  such 
a  state  that  it  was  not  fit  for  traffic ;  there  was 
restoring  the  road  and  not  restoring  it  so  as  to  be 
fit  for  traffic ;  and  there  was  leaving  the  cartload 
of  rubbish  there  which  it  was  the  duty  of  some- 
one on  the  part  of  the  defendants  to  olear  away 
(I  do  not  say  an  actionable  duty),  and  that  was 
not  done.  Three  wrongs  do  not  make  one  right. 
It  is  more  than  omission.  It  is  not  as  if  they 
left  the  road  alone ;  they  did  nothing  of  the  sort. 
They  first  began  by  putting  it  out  of  a  proper 
state  of  repair,  and  they  never  put  it  back  into  a 
proper  state  of  repair. 

Judgment  appealed  from  affirmed,  and  appeal 
dismissed  with  cottt. 

Solicitors   for  the   appellants,  H.  Matufield 
Bobinson,  Town  Clerk. 
Solicitor  for  the  respondent,  Graham  Gordon. 


Feb.  23  and  March  10. 
(Before  the  Lord   Chancellor  (Halsbury), 

Lords  Macnaohten  and  Lindlet.) 
La  Compania   de   los   Febbocarriles  db 
Zaraooza  v.  Collinoham  and  others,  (a) 

ON  APPEAL  FROM   THE   COURT  OF  APPEAL  IN 
ENOLAND. 

Practice  —  Compromise  —  Distribution  of  fund 
among  landholders— Limitations  of  timet  for 
claims  by  absent  parties. 
Appeal  from  a  decision  of  the  Court  of  Appeal 
(Rigby  and  Stirling,  L.JJ.,  Williams,  L.J.  dis- 
senting), reported  under  the  name  of  Collingliam 
v.  Sloper  (84  L.  T.  Rep.  289;  (1901)  1  Ch.  769), 
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refusing  to  alter  the  form  of  an  order  for  a  com- 
promise made  by  the  Court  of  Appeal  (Lindley, 
Lopes,  and  Kay,  L.JJ.),  under  Order  XVI.,  r.  9a), 
as  reported  in  71  L.  T.  Rep.  456;  (1894)  3  Oh. 
716,  reversing  a  decision  of  North  J.  (69  L.  T. 
Rep.  39 ;  (1893)  2  Ch.  96). 

The  Saragoasa  and  Mediterranean  Railway 
Company  by  a  trust  deed  dated  the  6th  Oct  1887 
created  a  series  of  75,000  mortgage  debentures  or 
obligations,  payable  to  bearer,  of  the  nominal 
value  of  500  pesetas  (20Z.)  each,  and  secured  by  a 
mortgage  or  hypothecation  of  the  line  of  the 
railway  company  from  Puebla  de  Hija  to  San 
Carlos  de  la  Rapita  in  the  kingdom  of  Spain. 
Of  these  obligations  13,450  were  issued  by  the 
railway  company  shortly  after  the  creation  of  the 
series  ;  and  by  agreement  dated  the  15th  June  188S 
they  agreed  to  issue  to  the  contractors  for  the 
construction  of  the  railway  the  balance  of  the 
obligations  (61,550).  The  sum  of  431,016/.  9s.  lOd. 
came  to  the  hands  of  the  London  commissioners, 
representing  moneys  subscribed  in  respect  of  the 
obligations  and  interest  ;  and  after  allowing  for 
sums  appropriated  for  redemption  of  bonds 
already  drawn,  and  giving  credit  for  moneys 
owing  to  them,  they  nad  in  hand  at  the  date  of 
the  scheme  hereinafter  mentioned  the  sum  of 
218.734J.  0«.  lid.  In  1892  the  respondents  to  thi» 
appeal  commenced  an  action  in  the  Chancery 
Division  (Collingham  v.  Sloper)  on  behalf  of 
themselves  and  all  other  the  holders  of  such 
obligations  to  have  the  trusts  on  which  the  com- 
missioners held  the  proceeds  of  such  issue  per* 
formed  and  carried  into  execution.  A  similar 
action  was  commenced  in  the  same  year  by 
the  Foreign  American  and  General  Invest- 
ment Trust  Company  Limited  (Foreign  American 
and  General  Investment  Trust  Company 
Limited  v.  Sloper),  and  the  same  company  also 
commenced  another  action  (Foreign  American  and 
General  Investment  Trust  Company  Limited  v. 
Sloper)  for  the  purpose  of  obtaining  a  declara- 
tion that  the  objects  for  which  the  money  was 
subscribed  by  the  public  were  no  longer  capable 
of  being  performed.  The  railway  company  was 
a  defendant  in  each  of  such  actions.  On  the 
27th  Jan.  1893  North,  J.  delivered  judgment 
in  the  three  actions  (69  L.  T.  Rep.  39 ;  (1893 > 
2  Ch.  96),  declaring  that  the  trusts  in  the  deed  of 
the  6th  Oct.  1887  and  other  trusts  constituted 
ought  to  be  performed  and  directing  certain 
inquiries.  A  seheme  of  arrangement  or  compro- 
mise  was  then  prepared  for  the  purpose  of  settling 
the  rights  of  the  various  claimants  to  the  funds 
in  the  hands  of  the  commissioners,  which  then 
amounted  to  218,7341.  0*.  lid.  By  this  scheme  it 
was  provided  (inter  alia)  that  153,4572. 10*.  (part  of 
the  said  sum  in  the  hands  of  the  commissioners) 
should  be  set  aside  for  distribution  in  respect  of 
the  61,383  (subsequently  ascertained  to  be 
61,275)  outstanding  obligations  of  the  railway 
company  when  and  so  soon  as  the  holders  thereof 
should  be  thereby  ascertained  (being  at  the  rate 
of  21.  10».  per  obligation)  within  fourteen  days  of 
the  presentation  of  the  same  for  payment  upon 
such  obligations  being  delivered  up  to  be  cancelled. 
A  petition  to  sanction  the  scheme  was  refused 
by  North,  J. ;  but  by  an  order  of  the  Court  of 
Appeal  it  was  ordered  that,  the  court  being  of 
opinion  that  the  scheme  was  for  the  benefit  of  all 
the  holders  of  the  obligations  who  were  not 
parties  to  the  proceedings,  the  scheme  should  be. 
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carried  into  effect  so  as  to  be  binding  on  all  the 
holders  of  the  outstanding  obligations  of  the 
railway  company  (other  than  three  persons  who 
dissented  therefrom  bnt  subsequently  consented 
thereto),  and  that  all  further  proceedings  in  the 
actions  should  be  stayed,  and  that  the  commis- 
sioners, in  case  within  twelve  months  from  the 
date  of  this  order  all  the  obligations  of  the  rail- 
way company  should  not  have  been  surrendered, 
should  lodge  in  court  the  residue  of  all  moneys  in 
their  hands :  (71  L.  T.  Rep.  456 ;  (1894)  3  Ch.  716). 
There  were  now  outstanding  1007  of  such  obliga- 
tions, and  the  balance  of  the  funds  in  court 
available  for  the  payment  of  21.  10s.  on  each  of 
such  obligations  now  amounted  to  3399/.  15«.  5<f. 
New  Consols.  On  the  20th  Feb.  1901  the  railway 
company  served  an  originating  notice  of  motion  in 
the  Court  of  Appeal  for  an  order  that  a  period  of 
three  months,  or  such  other  time  as  the  court 
might  think  fit,  might  be  limited  within  which 
the  holders  of  outstanding  obligations  must 
come  in  under  the  scheme  and  accept  the  sum  of 
2/.  10«.  per  obligation,  or  that  the  holders  of  the 
obligations  who  did  not  come  in  and  accept  such 
sum  within  such  timo  should  be  deemed  to  have 
elected  not  to  take  the  benefit  of  the  scheme,  but 
to  rely  on  the  charge  on  the  railway  property 
comprised  in  such  obligations  and  the  trust  deed 
of  the  6th  Oct.  1887,  and  that  Bucb  holders  might  be 
excluded  from  the  benefit  of  the  scheme.  The 
Court  of  Appeal  refused  the  application,  and  the 
present  appeal  was  brought  from  this  refusal. 
The  obligations  were  all  payable  to  bearer,  and 
were  largely  held  in  Franco,  Belgium,  and  Spain, 
and,  generally  speaking,  in  very  small  amounts. 
It  was  not  known  who  were  the  holders  of  the 
obligations  which  were  now  outstanding. 

Upjohn,  K.C.  and  Martelli  appeared  for  the 
appellants. 

Butcher,  K.C.  and  Peterson  for  the  respondents. 

At  the  conclusion  of  the  arguments  their 
Lordships  expressed  an  opinion  that  the  decision 
of  the  Court  of  Appeal  could  not  be  supported, 
and  adjourned  the  case  in  order  that  the  parties 
might  come  to  some  arrangement. 

March  10. — Their  Lordships  gave  judgment  as 
follows  : — 

The  Lord  Chancellor  (Halsbury).  —  My 
Lords  :  In  this  case  your  Lordships  thought  it 
desirable  that  the  parties  should  come  to  an 
agreement.  They  have  now  done  so,  and  I  will 
propose  to  your  Lordships  an  order  which  will 
give  effect  substantially  to  that  agreement:  That 
the  order  appealed  from  be  discharged,  and  that 
the  cause  be  remitted  back  to  the  Chancery 
Division  with  directions  (the  railway  company 
undertaking  not  to  dispute  the  right  of  the 
holders  of  the  outstanding  debentures  to  a  valid 
charge  on  the  property  of  the  railway)  to  make 


railway) 

the  order  prayed  for  in  the  notice  of  motion  sub- 
stituting six  months  for  three  months,  the  order 
to  be  advertised  forthwith  in  such  form  and  in 
Buch  papers  as  the  master  may  approve,  and  that 
the  costs  of  both  parties  as  between  solicitor  and 
client  be  paid  out  of  the  fund  in  court. 

Order  appealed  from  discharged,  and  cause 
remitted  to  the  Chancery  Division. 

Solicitors  for  the  appellants,  Francis  and 
Johnson. 

Solicitors  for  the  respondents,  Petch  and  Co. 


3uottial  Committee  of  tije  $rtirg  Counetl. 

Feb.  4,  5,  and  March  2. 

(Present :  The  Right  Hons.  Lords  Macnaghten, 
Robertson,  and  Lindlet,  and  Sir  Arthur 
Wilson.) 

Attorney-Gbnebal  for  New  South  Wales 

V.  DlCK80N  AND  OTHERS,  (a) 
ON    APPEAL    FROM   THE    SUPREME    COURT  OF 

NEW  SOUTH  WALES. 
Grant  of  land— Reservation  to  granter— Omission 
from  subsequent  grant — Effect. 

In  1829  the  Crown  granted  land  adjoining  the 
sea  to  a  corporation,  reserving  (inter  alia)  "  all 
such  part  of  the  said  piece  or  parcel  of  land 
hereinbefore  described  as  may  be  within  100ft. 
of  high-water  mark  on  the  sea  coast,  or  in  any 
creek,  harbour,  or  inlet."  In  1830  the  cor- 
poration, in  execution  of  a  previous  contract, 
sold  the  land  to  D.,  through  whom  the  respon- 
dents claimed,  and  D.  executed  a  mortgage  to  the 
corporation  to  secure  part  of  the  purchase 
money,  which  was  then  unpaid.  The  land  was 
conveyed  to  D.  "  to  hold  the  same  subject  to  the 
reservation  and  conditions  in  the  now  recited 
grant"  {meaning  the  grant  of  1829  from  the 
Crown)  " contained" 

In  1833  the  corporation  was  dissolved  by  Order  in 
Council,  ana  its  properly  thereupon  reverted  to 
the  Crown,  "subject  to  all  mortgages  and 
contracts  for  sale  previously  lawfully  made." 

In  1840  D.  paid  off  the  mortgage,  and  the  Crown 
granted  the  land  to  him.  This  grant  made  no 
mention  of  the  r nervation  above  mentioned,  and 
described,  the  land  as  being  bounded  on  one  side 
"  by  the  water  of"  the  "  harbour." 

Held  {affirming  the  judgment  of  the  court  below), 
that  the  effect  of  the  grant  of  1840  was  to  do 
away  with  the  reservation  contained  in  the 
earlier  grant. 

Appeal  from  a  judgment  of  the  Supreme  Court 
of  New  Sooth  Wales  (Stephen,  Owen,  and  Pring, 
JJ.),  who  bad  affirmed  a  judgment  of  the  Chief 
Judge  in  Equity  (A.  H.  Simpson,  C.J.). 

The  facts  appear  from  the  headnote  above  and 
from  the  judgment  of  their  Lordships. 

Asquith,  K.C.  and  Vaughan  Hawkins,  for  the 
appellant,  argued  that  the  effect  of  the  grant  of 
1844)  was  not  to  extinguish  the  title  of  the  Crown 
to  the  land  in  dispute,  which  had  been  expressly 
reserved  by  the  grant  of  1829.  The  recitals  in  the 
deed  of  1840  are  inconsistent  with  the  view  taken 
in  the  courts  below.  As  to  the  effect  of  a  reser- 
vation in  a  Crown  grant,  see 

Cooper  v.  Stuart,  60  L.  T.  Rep.  875  ;  14  App.  Cm. 
286 ; 

Attorney-General  for  New  South  Wales  v.  Milson, 
16  N.  S.  W.  Law  Rep.  (Cues  at  Ltw)  145; 
affirmed  on  appeal  to  the  Judicial  Committee, 
23rd  Feb.  1895,  not  reported. 

The  Real  Property  Acts  of  the  colony,  under 
whioh  titles  are  registered,  are  not  binding  on  the 
Crown. 

Warmington,  K.C.  and  R.  J.  Parker,  for  the 
respondents  Dickson  and  Dodds,  argued  that 
under  the  grant  of  1840  the  whole  piece  of  land 
passed  to  Dumaresq  without  any  reservation.  It 

(a)  Reported  by  0.  E.  Ualdsm,  Eaq  ,  Btnieier-et-Lewi 
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decided  in  Victoria  that  the  Land 
Registry  Acts  bind  the  Crown.  Bee 

A  ttorney- General  t.  Goldebrough,  15   Viot.  Law 
Kep.  638. 

Bee  also 

Attorney-General  for  New  South  Wale*  v.  Love, 
78  L.  T.  Rep.  601  :  (1898)  A.  C.  679. 

If  it  were  not  so,  as  the  title  to  all  the  land  in 
the  colony  comes  ultimately  from  the  Crown,  the 
value  of  the  Act  would  be  destroyed. 

F.  Whinney,  for  Mr.  G.  H.  Williams,  the 
Registrar-  General  of  the  colony,  who  had  been 
made  a  respondent,  asked  for  his  coBts. 

VoMghan  Hawkins  was  heard  in  reply. 

At  the  conclusion  of  the  arguments  their 
Lordships  took  time  to  consider  their  judgment. 

March  2.— Their  Lordships'  judgment  was 
delivered  by 

Lord  Lindley. — The  question  raised  by  this 
appeal  is  whether  a  small  strip  of  land,  100ft. 
wide,  adjoining  the  sea  in  Port  Jackson,  near 
Sydney,  is  the  property  of  the  Crown  or  of  the 
defendants.  This  depends  on  the  true  construc- 
tion of  a  grant  by  the  Crown  to  one  Dumaresq, 
dated  the  12th  Aug.  1840.  In  order,  however,  to 
understand  this  grant  it  is  necessary  to  explain 
the  position  of  the  parties  to  it  at  that  date.  In 
1826  a  charter  was  granted  by  the  Crown  incor- 
porating a  number  of  persons  by  the  name  of 
the  Trustees  of  the  Clergy  and  School  Lands  in 
the  Colony  of  New  South  Wales,  with  power  to 
cultivate,  sell,  lease,  and  mortgage  any  lands 
which  might  thereafter  be  granted  to  them  by  the 
Crown  (arts.  15,  17,  and  20),  and  by  art.  33 it  was 
granted  and  declared  that  all  lands  theretofore 
set  apart  within  the  colony  for  the  support  of  the 
clergy  of  the  Established  Church  and  known  by 
the  name  of  the  Glebe  Lands  or  by  whatever  other 
name  the  same  might  be  known  should,  from  and 
immediately  after  the  death  or  resignation  of  the 
clergyman  then  in  the  occupation  or  enjoyment 
thereof,  pass  to  and  become  vested  in  the  corpora- 
tion upon  the  same  trusts  and  for  thesame purposes 
as  their  other  estates.  By  art.  36  the  Crown 
reserved  to  itself  power  to  dissolve  the  corpora- 
tion and  to  resume  all  the  lands  previously 
granted  to  it,  but  subject  to  all  mortgages  and 
contracts  for  sale  previously  lawfully  made.  It 
is  common  ground  that  the  strip  of  land  in 
question  formed  part  of  some  glebe  lands  called 
St.  Philip's  Glebe,  and  that  ^before  Feb.  1828 
arrangements  had  been  made  with  the  clergyman 
who  held  them  for  his  resignation.  It  does  not, 
however,  appear  when  his  resignation  was  formally 
completed.  It  was  contended  that  by  virtue  of 
art.  33  of  the  charter  the  glebe  lands  resigned 
became  vested  in  the  corporation  by  virtue  of  the 
charter  and  without  any  further  grant  from  the 
Crown.  Perhaps  this  is  so  ;  but  there  is  nothing  to 
show  when  on  this  assumption  the  lands  did  become 
so  vested.  It  is  obvious  that  a  grant  reciting 
and  recognising  the  resignation  and  accurately 
defining  the  lands  to  which  the  corporation  had 
acquired  a  title  would  be  useful  and  prevent  dis- 
putes ;  and  it  appears  that  such  a  grant  was  in 
fact  usually  obtained,  and  was  applied  for  in  this 
case  as  early  as  Oct.  1827.  The  Government 
officials  promised  that  proper  deeds  should  be 
completed  upon  the  receipt  from  the  trustees  of 
some  formal  document  which  was  required.  But 


no  grant  was  in  fact  obtained  before  the  sale 
which  it  is  necessary  now  to  notice.  On  the 
14th  Feb.  1828  part  of  St  Philip's  Glebe  was 
sold  by  auction  by  the  corporation.  The  adver- 
tisements and  conditions  of  sale  stated  that  a 
transferable  lease  for  twenty-one  years  with  an 
option  to  purchase  the  fee  would  be  granted  to 
the  highest  bidder.  The  advertisements  and 
conditions  also  contained  the  following  words — 
viz.  :  "All  clauses  introduced  in  the  grants  to 
the  trustees  to  be  inserted  in  the  leases  and 
conveyances."  It  was  also  stated  that  lots  1  to 
9  of  the  St.  Philip's  Glebe  lands  adjoined  the 
sea.  The  strip  of  land  in  question  formed  part 
of  lots  5,  6,  and  7.  Lots  5  and  6,  containing  about 
thirty-six  acres,  were  bought  by  Mr.  Dumaresq . 
No  formal  contract  for  this  purchase  is  pro- 
duced ;  but  the  relation  of  vendor  and  purchaser 
between  the  corporation  and  Mr.  Dumaresq 
upon  the  above  terms  was  then  established,  and 
a  conveyance  by  the  corporation  to  him  was 
afterwards  executed  as  will  be  stated  presently. 
In  the  meantime  the  corporation  obtained  a 
grant  of  the  glebe  lands  from  the  Crown.  It  is 
dated  the  24th  Nov.  1829.  It  recites  that  by 
certain  instructions  under  the  Royal  Sign  Manual 
the  Government  is  empowered  by  the  Crown  to 
grant  to  the  corporation  certain  lands  in  the 
colony  and  refera  to  the  charter  of  incorporation, 
and  a  grant  is  made  to  the  corporation  of  certain 
lands  which  are  so  described  as  to  include  the 
strip  in  question.  But  then  came  words  which 
except  it.  The  words  are,  "Excepting  and 
reserving  to  His  Majesty  "  lands  for  sites  of  towns 
or  villages  or  other  public  purposes,  and  also 
reserving  to  His  Majesty,  his  heirs  and  successors, 
all  such  part  of  the  said  piece  or  parcel  of  land 
hereinbefore  described  as  may  be  within  100ft. 
of  high-water  mark  on  the  sf  a  coast,  or  in  any 
creek,  harbour,  or  inlet."  Other  reservations 
followed,  but  it  is  unnecessary  to  refer  to  them. 
The  effect  of  this  last  reservation  is  not  open  to 
any  serious  controversy.  If  the  strip  in  question 
belonged  to  the  Crown  at  the  date  of  the  grant, 
the  strip  was  excepted  from  the  grant.  The  word 
"  reserving  "  would  operate  as  an  exception.  If, 
on  the  other  hand,  the  strip  belonged  to  the  cor- 
poration under  the  charter,  the  reservation  would 
operate  by  estoppel,  and  have  the  effect  of  a 
grant  by  the  corporation  to  the  Crown.  After 
accepting  this  grant  the  corporation  could  not 
successfully  claim  the  strip  of  land  from  the 
Crown.  But  Dumaresq  was  not  a  party  to  this 
grant,  and  any  equitable  title  which  he  may  have 
acquired  was  not  affected  by  it.  On  the  1st  July 
183*)  the  corporation  conveyed  to  Dumaresq  tho 
lands  which  ne  had  purchased  in  1828,  and  by  the 
same  deed  he  mortgaged  them  to  the  corporation 
for  part  of  the  purchase  money.  The  conveyance 
recited  the  letters  patent  of  1826,  and  the  grant 
by  the  Crown  to  the  corporation  of  the  24th  Nov. 
1829,  and  the  resolution  to  sell  the  lands  com- 
prised in  that  grant  by  public  auction,  and  that, 
as  the  grant  to  the  corporation  had  not  then 
been  made  out,  it  had  been  proposed  that  the 
conveyances  to  the  purchasers  should  be  delayed- 
until  the  grant  to  the  corporation  had  been 
obtained,  and  that  Dumaresq  had  become  the 
purchaser  of  the  piece  or  parcel  of  land  hereinafter 
mentioned,  "  the  same  being  parcel  of  the  land 
comprised  in  the  hereinbefore  in  r>art  recited 
grant  of  the  24th  Nov.  1829."   The  convey- 


Digitized  by  Google 


April  16.  1904.] 


THE  LAW  TIMES. 


[Vol.  xa-215 


Pbiv.  Co.]     Attobnet-Genebal  fob  New  South  Wales  v.  Dickson,  Ac.     [Pbit.  Co. 


ance  then  went  on  to  convey  to  Dumaresq  thirty- 
six  acres  of  land,  "  being  parcel  of  the  land  com- 
prised in  the  hereinbefore  in  part  recited  grant 
of  the  24th  Not.  1829.  and  which  said  piece 
or  parcel  of  land  intended  to  be  hereby  granted 
and  enfeoffed  ia  bounded  on  the  north-east 
by  the  water  of  Port  Jackson  Harbour."  The 
rest  of  the  conveyance  and  the  remortgage 
contain  nothing  material.  There  is  no  reser- 
vation or  exception  in  this  deed,  bat  the  grant  of 
1829  is  referred  to  not  only  in  the  description  of 
the  parcels,  but  in  the  recital,  where  the  property 
granted  by  it  is  described  as  "  bounded  as  in  the 
said  grant  .  .  .  mentioned  to  bold  the  same 
subject  to  the  reservation  and  conditions  in  the 
now  recited  grant  contained."  This  deed  of  1830 
is  by  no  means  so  clear  as  it  should  have  been. 
Its  legal  effect  appears  to  their  Lordships  to  have 
)>een  tbat  the  purchaser  only  acquired  so  much 
of  the  land  described  as  the  corporation  itself 
acquired  by  the  grant  of  1829.  But  tbe  pur- 
chaser might  very  naturally  think  that  the  land 
which  he  agreed  to  buy  extended  to  the  water's 
f  dge,  and  tbat  the  land  conveyed  to  him  did  tbe 
same.  Both  the  particulars  of  sale  and  the  con- 
veyance of  1830  so  describe  it,  and  it  is  only  by 
reference  to  the  grant  of  1829  that  any  doubt  on 
this  point  arises.  In  1833  the  corporation  was 
itself  dissolved,  and  its  property  thereupon 
reverted  to  the  Crown,  as  provided  by  art.  36  of 
the  charter  of  182U.  On  the  12th  Aug.  18441 
Dnmaresq  paid  off  his  mortgage  to  the  Crown,  and 
the  Crown  made  the  grant  which  has  given  rise 
to  this  litigation.  The  grant  is  not  a  simple 
reconveyance  of  the  property  mortgaged  which 
would  be  the  ordinary  form  if  all  that  was  intended 
was  to  revest  in  the  mortgagor  what  he  had 
mortgaged  to  the  corporation.  The  Crown  not 
having  been  tbe  mortgagee,  recitals  showing  the 
title  of  the  Crown  to  the  mortgaged  property  and 
of  the  Crown  Receiver  to  receive  ana  give  a  good 
discharge  for  the  mortgage  money  would  be  quite 
in  ordinary  course,  and  tbe  grant  in  question  con- 
tains recitals  showing  this.  But  there  are 
passages  in  the  grant  which  do  more  than  this 
and  require  attention.  In  reciting  the  convey- 
ance of  1830  tbe  purchase  by  Dumaresq  in  1828 
is  pointedly  noticed,  and  the  parcels  conveyed  by 
that  deed  are  described  as  bounded  by  the  water 
of  Port  Jackson,  and  the  operative  part  of  the 
grant  runs  thus : 

Now  know  ye  that  in  fulfilment  and  execution  of  the 
contract  so  made  and  entered  into  by  tbe  trustees  of 
the  clergy  and  school  lands  aforesaid  for  the  sale  and 
conveyance  of  the  said  lands  to  tbe  said  William 
Damareeq,  hie  heirs  and  assigns,  as  aforesaid  and  in 
consideration  of  tbe  payment  by  tbe  said  William 
Dnmaresq  of  tbe  said  several  awns  of  4041.  and  32(.  12*. 
to  the  maid  Oawald  Bloxaome  as  aforesaid  on  our  behalf 
we  do  hereby  grant  and  confirm  nnto  tbe  said  William 
Damareeq  and  hia  heirs  all  that  laid  paroel  of  land 
estimated  and  accepted  as  aforesaid  to  oontain  thirty-aix 
acres  comprised  in  the  hereinbefore  in  part  recited 
indenture  of  the  let  July  1830  and  hereinbefore  particu- 
larly mentioned  and  described  with  the  apportenanoes 
thereto  belonging  to  hold  tbe  said  lands  and  other 
hereditaments  with  the  appurtenances  thereto  belonging 
unto  the  said  William  Damareeq,  his  heirs  and  assigns, 
to  and  for  the  end,  intent,  and  purpose  that  tho  said  torm 
of  1000  years  therein  mentioned  for  the  now  renidue 
thereof  shall  and  may  henceforth  booome  merged  and 
extinfrninbed  in  the  freehold  reversion  an<l  inheritance  of 


and  the  hereinbefore  part  recited  indenture  conveyed 
to  or  otherwise  vested  in  the  said  William  Dnmaresq 
and  hia  heirs  as  aforesaid  and  wholly  cease,  determine, 
and  for  aver  become  void  to  all  intents  and  purposes 
whatsoever. 

There  is  not  a  word  here  to  show  that  the  strip  of 
land  next  the  sea  was  excepted  from  the  lands 
agreed  to  be  purchased  by  Dumaresq  in  1828  and 
conveyed  to  and  mortgaged  by  him  in  1830.  So 
far  is  this  from  being  the  case,  that  those  lands 
are  described  in  this  grant  of  1840  as  bounded  by 
the  waters  of  Port  Jackson.  Moreover,  if  a  strip 
of  100ft.  is  deducted,  thirty. six  acres  are  a  con- 
siderable over-estimate.  The  Chief  Judge  iu 
Equity,  before  whom  the  case  first  came,  decided 
tbat  upon  the  true  construction  of  this  grant  of 
1840  the  strip  of  land  reserved  to  the  Crown  in 
the  grant  of  1829  was  included  in  the  land  conveyed 
to  Dumaresq  by  the  Crown  in  1840.  The  full  court 
took  the  same  view  and  affirmed  his  decision. 
From  this  decision  tbe  present  appeal  iB  brought. 
The  respondents  claim  through  Dumaresq.  He 
sold  to  Gibson  in  1841,  who  died  shortly  after- 
wards, and  the  respondents  are  the  trustees  of  his 
will  and  purchasers  from  them.  After  Gibson's 
death — viz.,  in  1873 — his  widow  applied  to  the 
Crown  for  permission  to  purchase  and  retain  the 
mud  flat  in  front  of  her  land.  This  was  refused. 
Later— viz.,  in  1880 — being  told  tbat  tbe  land  was 
not  hers,  she  applied  for  a  rescission  of  the  reser- 
vation by  the  Crown,  and  ultimately  a  portion  of 
it  was  acquired  by  her  trustees  from  the  Crown. 
In  Oct  1885  a  certificate  of  title  was  obtained  by 
Gibson's  trustees,  but  with  a  note  of  the  reserva- 
tion of  tbe  100ft.  This  led  to  much  correspon- 
dence, and  ultimately,  in  Nov.  1887,  the  note  waa 
removed,  and  Dickson  and  Dodds,  the  trustees, 
were  registered  as  the  owners  of  the  land  which 
Gibson  nought,  including  the  strip  now  claimed 
by  the  Crown.  In  June  1900  the  Crown  again 
claimed  the  strip  of  land  notwithstanding  the 
registration,  and  the  present  proceedings  to 
enforce  the  claim  were  instituted  on  the  12th  Dec. 
1901.  If  their  Lordships  had  come  to  tbe  conclu- 
sion that  the  grant  of  1840  had  not  included  tbe 
sea  frontage  it  would  have  become  necessary  to  con- 
sider the  very  important  question  whether  the 
registered  title  thus  acquired  was  conclusive 
against  the  Crown.  But  their  Lordships  having 
arrived  at  the  same  conclusion  as  the  colonial 
judges  as  to  the  effect  of  that  grant,  tbe  question 
whether  the  Crown  is  bound  by  the  registered  title 
does  not  call  for  decision  on  the  present  occasion. 
Their  Lordships  have  already  stated  that  in  their 
opinion  tbe  grant  of  1829  did  not  convey  to  the 
corporation  the  strip  of  land  in  dispute  or  leave 
the  ownership  of  it  in  the  corporation  if  vested  in 
them  before.  It  remains  to  consider  the  other 
documents.  Great  reliance  is  placed  by  the  Crown 
on  the  statement  in  the  conditions  of  sale  in  182* 
that  the  leases  and  conveyances  to  the  purchasers 
would  contain  "all  clauses  introduced  in  the 
grants  to  the  trustees,"  and  it  is  contended  that 
tbe  purchasers  must  have  known  from  this  that 
they  would  not  obtain  a  sea  frontage.  Their 
counsel,  on  the  other  hand,  contends  that  the 
statement  that  lots  1  to  9  adjoiced  the  sea  was 
misleading  if  the  sea  frontage  of  those  lots  was 
to  be  excepted;  and  that  the  wordB  relied  upon 
by  the  Crown,  which  were  general  words  applic- 
able to  ail  the  property,  could  not  be  applied  to 
those  lots  or,  if  they  could,  should  be  conhned  to 
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reservations  for  roads  and  mines  and  minerals 
and  restrictions  on  user  which  the  Crown  might 
think  proper  to  impose.  Their  Lordships  feel 
considerable  difficulty  in  deciding  this  controversy. 
If  it  was  generally  known  in  the  colony  in  1828 
that  Crown  grants  of  land  adjoining  the  Ren 
always  excepted  a  strip  just  above  high-water 
mark,  the  purchaser  could  not  reasonably  com- 
plain that  he  was  misled.  But  if  there  was  not 
any  such  common  knowledge,  the  purchaser 
would  undoubtedly  have  great  reason  to  eouiplain 
if  he  did  not  obtain  a  sea  frontage.  The  con- 
veyance of  1830  is  so  worded  as  to  be  open  to 
two  constructions.  The  parcels  conveyed  by  it 
are  first  of  all  described  as  comprised  in  the  grant 
of  1829,  but  then  they  are  said  to  be  bounded  by 
the  water  of  Port  Jackson.  This  is  perfectly 
true  in  one  sense — i.e.,  if  the  description  of  the 
parcels  in  the  grant  of  1829  is  looked  at— but 
the  exception  from  them  is  disregarded.  The 
le^al  effect  of  the  conveyance  of  1830,  so  far  as 
the  Crown  was  concerned,  was  only  to  pass  the 
property  which  the  corporation  had  power  to 
grant ;  but  as  between  the  corporation  and  the 
purchaser  it  was  so  framed  as  to  warrant  him  in 
supposing  that  he  had  got  a  grant  of  land 
coming  down  to  the  water's  edge-  Such  was  the 
doubtful  state  of  the  title  to  the  sea  frontage 
when  the  Crown  made  the  grant  of  1840.  This 
grant  is  so  worded  as,  in  their  Lordships' 
opinion,  to  remove  the  doubt  to  which  they  have 
referred,  and  the  frame  of  the  grant  leads  them  to 
think  it  was  intended  to  remove  this  doubt.  The 
grant,  in  their  opinion,  conveys  the  land  bought 
in  1828  down  to  the  water's  edge.  It  might,  no 
<loubt,  have  been  made  plainer,  but  their  Lord- 
ships concur  in  the  view  taken  of  it  by  all  the 
judges  in  the  colony,  and  they  will  therefore 
humbly  advise  Hie  Majesty  to  dismiss  the 
appeal.  The  appellant  must  pay  the  costs  of  the 
respondents. 

Solicitor  for  the  appellant,  George  M.  Light. 

Solicitors  for  the  respondents  Dickson  and 
Dodds,  Oreenip,  Snell,  and  Co. 

Solicitors  for  the  respondent  Williams,  Snow, 
Foz.m&Higgineon. 


Wednesday,  March  2. 
(Present:  The  Lord  Chancellor  (Halsbury), 
Lords  Davbt,  Robertson,  and  Lindlbt, 
with  the  Archbishop  of  Canterbury  (Dr. 
Davidson),  the  Bishop  op  Lincoln  (Dr. 
King),  and  the  Bishop  of  Ripon  (Dr.  Boyd 
Carpenter)  as  Ecclesiastical  Assessors.) 

Fitzmaurice  r.  Hbsketh.  (a). 

ON  APPEAL   FROM   THE  CON8ISTORT  COURT  OF 

MANCHESTER. 
Ecclexiasticat    law — Juritdiclion — Clergy  Died- 

pline  Act  1892  (55  Jt  56  Vict.  c.  32)— Offence 

againtt  morality — Fraud. 

Fraud  i»  an  "  immoral  act  "  within  tect.  2  of  the 

Clergy  Ducipline  Act  1892. 
Judgment  of  the  court  below  affirmed. 

Appeal  from  a  judgment  of  the  Consistory 
Court  of  the  diocese  of  Manchester.  The  appel- 
lant, Fitzmaurice,  a  beneficed  clergyman,  was 
convicted  at  petty  sessions  of  being  a  rogue  and 

(a)  Reported  by  C.  E  Maldbx,  E»q,  Bu-riater-*t-L»w. 
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a  vagabond  under  5  Geo.  4,  c.  83,  as  a  gatherer 
or  collector  of  alms  under  false  and  fraudulent 

Eretences,  and  was  sentenced  to  three  months* 
ard  labour.  The  quarter  sessions  on  appeal 
confirmed  the  conviction.  Complaint  was  lodged 
in  the  Consistory  Court  of  the  diocese  of  Man- 
chester, charging  the  appellant  with  having  been 
guilty  of  immorality  within  the  meaning  of 
sect.  2  of  the  Clergy  Discipline  Act  1892.  He  was 
then  inhibited  from  his  living  by  the  Bishop  of 
Manchester,  and  at  the  subsequent  hearing 
before  the  Consistory  Court  was  found  guilty 
and  deprived  of  hiR  preferment. 

By  the  Act  of  189a  (sect  2)  it  is  provided  that : 
*'  If  a  clergyman  either  is  convicted  by  a  temporal 
court  of  having  committed  an  act  constituting 
an  ecclesiastical  offence  and  the  foregoing  sec- 
tion " — which  refers  to  indictable  offences  and 
matrimonial  offences—"  does  not  apply  to  him, 
or  is  alleged  to  have  been  guilty  of  any  immoral 
act,  immoral  conduct,  or  immoral  habit,  or  of  any 
offence  against  the  laws  ecclesiastical,  being  an 
offence  against  morality  and  not  boing  a  question 
of  doctrine  or  ritual,"  he  may  be  prosecuted  in 
the  Consistory  Court  by  any  parishioner,  or  by 
the  bishop,  or  by  any  person  approved  by  him. 
By  the  definition  clause  12  toe  expressions 
"  immoral  act,"  "  immoral  conduct,"  and  "  im- 
moral habit  "  are  declared  to  include  "  such  acts, 
conduct,  and  habits  as  are  proscribed  by  the  75th 
and  109th  Canons  issued  by  the  Convocation  of 
the  Province  of  Canterbury  in  the  year  1603." 
The  75th  Canon  is  as  follows  : 

No  ecclesiastical  person  shall  at  say  time  other  than 
for  their  honest  neceesitiee  resort  to  any  taverns  or  ale- 
houses, neither  shall  they  board  or  lodge  at  any  such 
places-  Furthermore,  they  shall  not  give  themselves  to 
any  base  or  servile  labour,  or  to  drinking  or  riot,  spend- 
ing their  time  idly  by  day  or  by  night  playing  at  dice, 
cards,  or  tables,  or  any  unlawful  gams  ;  but  at  all  times 
convenient  they  shall  hear  or  read  somewhat  of  the 
Holy  Scriptures,  or  shall  occupy  themselves  with  some 
other  honest  atody  or  exercise,  always  doing  the  thincs 
whioh  shall  appertain  to  honesty  and  endeavouring  to 
profit  the  Church  of  God,  having  always  in  mind  that 
they  ought  to  excel  all  others  in  parity  cf  life,  and 
should  be  examples  to  the  people  to  live  well  and 

SflJrtoTwi^  of 
their  offences. 
Canon  109  says  : 

If  any  offend  their  brethren,  either  by  adultery, 
whoredom,  incest,  or  drunkenness,  or  by  swearing, 
ribaldry,  usory,  and  any  other  unoleanness  and  wicked- 
ness of  life,  the  oburohwardena  or  questmen  and  sides- 
men, in  their  next  presentments  to  the  ordinaries,  shall 
faithfully  present  all  and  every  of  the  said  offenders  to 
the  intent  that  they  and  every  of  them  may  be  punished 
by  the  severity  of  the  laws  according  to  their  deserts ; 
and  such  notorious  offenders  shall  not  be  admitted  to  the 
Holy  Communion  till  they  be  reformed. 

Bartley,  for  the  appellant,  contended  that, 
though  the  conduct  of  the  appellant  was 
"  immoral "  in  the  general  sense  of  the  word,  it 
was  not  an  "  immoral  act"  within  the  meaning  of 
the  Canons  which  are  incorporated  in  the  Act. 
See  A  Beneficed  Clerk  v.  Lee  (75  L.  T.  Rep.  461  ; 
(1897)  A.  (5.  226),  where  the  offence  of  simony 
and  the  making  a  false  declaration  under  the 
Clerical  Subscription  Act  1865  were  held  not  to 
be  offences  against  morality  within  the  Act  of 
1S92.  The  Act  draws  a  distinction  between 
criminal  offences,  which  are  dealt  with  by  sect  1, 
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and  immoral  conduct,  which  is  dealt  with  by 
sect,  2.  The  appellant  was  not  convioted  on 
indictment,  and  therefore  is  not  within  Beet.  1, 
and  his  conduct  was  not  of  the  description  aimed 
at  by  sect  2  as  explained  by  the  Canons. 

Cripps,  K.C.  and  Haruell,  who  appeared  for 
the  respondent,  were  not  called  upon  to  address 
their  Lordships. 

At  the  conclusion  of  the  argument  for  the 
appellant  their  Lordships'  judgment  was  delivered 
hy 

The  Lobd  Chancellor  (Halsbnry). — Their 
Lordships  have  no  doubt,  and  they  have  the 
assent  of  the  right  reverend  prelates  to  that  view, 
that  this  was  an  immoral  act  within  the  meaning 
of  the  statute,  and  was  properly  held  to  be  so. 
They  will,  therefore,  advise  His  Majesty  that  the 
appeal  should  be  dismissed. 

Solicitor  for  the  appellant,  C.  Everett. 
Solicitors  for  the  respondent,  Jtotocliffee,  Rawle, 
and  Co. 


Supreme  Court  of  $ttbwateu. 
» — 

COURT  OF  APPEAL. 

Feb.  3  and  4. 

I  Before  Collins,  M.R.,  Romee  and  Mathkw, 
L.JJ.) 

Chandler  v.  Webster  and  Qirlino.  (a). 

APPEAL  FROM  THE  KINO'S  BENCH  DIVISION. 

Contract — Impossibility  of  performance — Money 
paid  by  one  party— Right  to  recover  back — 
Money  due  and  payable  before  contract  became 
impossible— Bight  to  recover. 

The  defendants  agreed  to  give  the  plaintiff  the  u»e 
of  a  room  to  view  the  intended  Coronation  pro- 
cession  on  the  26<fc  June  1902  for  the  turn  of 
lill.,  which  mat  payable  upon  the  making  of 
the  contract,  and  on  the  20th  June  the  plaintiff 
paid  100/.  on  account. 

The  intended  procession  being  subsequently  aban- 
doned, the  plaintiff  claimed  repayment  of  the 
1001.  at  having  been  paid  upon  a  consideration 
which  had  wholly  failed,  and  the  defendants 
claimed  payment  of  the  balance  of  41/. 

Held  (reversing  the  judgment  of  Wright,  J.),  that 
the  defendants  were  entitled  to  recover  the 
unpaid  balance  which  was  payable  before  the 
procession  was  abandoned. 

Held  also  (affirming  the  judgment  of  Wright,  J.), 
that  the  plaintiff  could  not  recover  back  the  100/. 
which  he  had  paid. 

Appeal  of  the  defendants  from  the  judgment  of 
Wright,  J.  at  the  trial  of  the  action  without  a 
jury ;  and  cross-appeal  of  the  plaintiff. 

The  plaintiff  brought  this  action  to  recover 
from  the  defendants  the  sum  of  100/.  which  he 
had  paid  to  them  as  part  of  the  price  for  the  use 
of  a  room  to  view  the  Coronation  procession, 
which  was  intended  to  take  place  on  the  26th 
June  1901. 

The  defendants  counter-claimed  the  sum  of 
411.,  being  the  balance  of  the  price  which  the 

'«»  Reported  by  J.  H  Wiu.LLXi.Eiq.,  BmrrtoUr-M-Uw. 
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plaintiff  had  agreed  to  pay  them  for  the  use  of 
the  room. 

Early  in  June  1902  the  plaintiff  agreed  with 
the  defendants  to  take  from  them  a  room  in  Pall- 
mall  for  the  purpose  of  viewing  the  Coronation 
procession,  which  was  fixed  for  the  26th  June. 
This  agreement  was  partly  verbal  and  partly 
contained  in  correspondence.  There  was  no 
express  agreement  as  to  the  time  when  the  money 
was  to  be  paid. 

On  the  20th  June  the  plaintiff  paid  to  the 
defendants  the  sum  of  100/.,  part  of  the  price  of 
the  room. 

Subsequently  it  was  announced  that  the  Coro- 
nation  procession  was  indefinitely  postponed, 
owing  to  the  illneas  of  His  Majesty  the  King. 

The  plaintiff  thereupon  brought  this  action  to 
recover  bach  the  sum  of  100/.  as  having  been  paid 
upon  a  consideration  which  had  wholly  failed, 
and  the  defendants  counter-claimed  to  recover  the 
sum  of  41/.,  the  unpaid  balance  of  the  agreed 
price  of  the  room. 

The  action  was  tried  before  Wright,  J.  without 
a  jury.  The  learned  judge  held  that  the  plain  tiff 
could  not  recover  back  the  100/.  which  he  had 
paid,  and  he  also  held  that  under  the  contract  the 
price  was  not  payable  until  the  day  fixed  for  the 
procession,  and  that  therefore  the  defendants 
could  not  recover  the  unpaid  balance  of  the 
price. 

The  defendants  appealed,  and  the  plaintiff 
gave  notice  of  a  cross-appeal. 

The  Court  of  Appeal  held  that  the  proper 
inference  was  that,  under  the  contract,  the  money 
became  payable  at  or  about  the  time  of  the 
muking  of  the  contract. 

J.  B.  Matthews  for  the  defendants.  —  The 
learned  judge  was  wrong  in  holding  that  the 
defendants  were  not  entitled  to  recover  the 
balance  of  the  agreed  price.  There  was  no 
express  agreement  as  to  the  time  when  the  price 
was  to  T>e  paid,  and  therefore  the  proper 
inference  is  that  it  was  to  be  paid  at  tbe  time  of 
the  making  of  tbe  contract.  The  correspondence 
shows  that  both  parties  considered  that  the 
money  was  payable  at  once.  Inasmuch  as  the 
money  was  due  and  payable  before  the  contract 
became  impossible  of  performance — that  is, 
before  the  procession  was  postponed — the  defen- 
dants are  entitled  to  recover  the  unpaid  balance. 
The  doctrine  of  Taylor  v.  Caldwell  (8  L.  T.  Rep. 
356  ;  3B.A  S.  826),  that,  when  the  performance 
of  a  contract  has  become  impossible  through  no 
default  of  the  parties,  no  further  performance  can 
be  required,  but  rights  already  acquired  are  left 
untouched,  applies  and  shows  that  the  defendants 
are  entitled  to  recover  the  money  which  had  become 
due  and  payable  to  them  before  performance 
became  impossible.  In  Blakeley  v.  Muller  and  Co. 
(88  L.  T.  Rep.  90;  (1903)  2  K.  B.  760n.) 
Channell,  J.  said:  "If  tbe  money  was  payable 
on  some  day  subsequent  to  the  abandonment  of 
the  procession.  I  do  not  think  it  could  have  been 
sued  for.  If,  however,  it  was  payable  prior  to  the 
abandonment  of  tbe  procession,  the  position 
would  be  the  same  as  if  it  had  been  actually  paid, 
and  could  not  be  recovered  back,  and  it  could  be 
sued  for."  That  passage  was  quoted  and  adopted 
by  Lord  Halsbnry,  Lt.C.  in  Civil  Service  Co- 
operative Society  v.  General  Steam  Navigation 
Company  (89  L.  T.  Rep.  429 ;  (1903)  2  K.  B.  756). 
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In  Krell  v.  Henry  (89  L.  T.  Rep.  328;  (1903) 
2  K.  B.  740)  it  was  held  that  it  was  a  necessary 
inference  from  the  circumstances  of  the  case  that 
the  parties  regarded  the  taking  place  of  the 
procession  as  the  foundation  of  the  contract, 
and  the  balance  of  the  price  for  which  the 
plaintiff  sued  was  not  in  fact  payable  until  after 
the  postponement  was  announced;  and  the 
decision  was  that  the  plaintiff  could  not  recover 
the  unpaid  balance.  In  that  case  the  defendant 
abandoned,  in  the  Court  of  Appeal,  his  counter- 
claim to  recover  the  deposit  which  he  had  paid. 
In  Clark  v.  Lindtau  (88  L.  T.  Rep.  198)  the  pro- 
cession had  in  fact  become  impossible  at  the  time 
when  the  contract  was  made  and  the  money  paid, 
though  the  parties  did  not  know  it.  The  defen- 
dants, therefore,  are  entitled  to  recover  the  unpaid 
balance  of  the  agreed  price,  their  right  to  pay- 
ment having  accrued  before  the  procession 
became  impossible;  and  the  plaintiff  cannot 
recover  the  money  which  he  bad  paid  before  the 
procession  was  postponed. 

Spencer  Bower,  K.C.  and  F.  H.  Colam  for  the 
plaintiff.— The  learned  judge  was  quite  right  in 
holding,  upon  the  terms  of  the  correspondence, 
that  the  agreed  price  was  not  to  be  payable  until 
the  procession  took  place.  Payment  of  the  price 
and  the  use  of  the  room  to  view  the  procession 
were  things  to  be  performed  at  the  same  time. 
Therefore  the  unpaid  balance  clearly  cannot  be 
recovered,  since  the  defendants'  right  to  be  paid 
had  not  accrued  when  the  performance  of  the 
contract  became  impossible  through  the  post- 
ponement of  the  procession.  The  plaintiff  is 
entitled  to  recover  back  the  money  which  he 
paid.  He  was  not  under  any  obligation  to  pay 
before  the  date  of  the  procession,  and  he  cannot 
be  in  any  worse  position  because  he  has  paid 
before  he  was  bound  to  pay  than  if  he  had  not 
paid.  This  is  the  simple  and  ordinary  case  of 
money  paid  upon  a  consideration  which  has 
wholly  failed,  and  there  is  an  implied  contract  to 
repay  the  money  so  paid.  There  is  nothing  in 
any  of  the  cases  which  have  been  cited  to  show 
that  the  money  which  has  been  paid  cannot  be 
recoveted  back  in  this  case  as  having  been  paid 
upon  a  consideration  which  has  wholly  failed.  In 
Civil  Service  Co  operative  Society  v.  General 
Steam  Navigation  Company  (ubi  tup.)  and 
Blakeley  v.  MuUer  and  Co.  (ubi  tup.)  the  party 
sued  hold  incurred  considerable  expense  in  pre- 
paring to  fulfil  the  contract,  and  it  could  not  be 
said  that  the  consideration  had  wholly  failed. 
In  the  present  case  there  was  no  evidence  that 
the  defendants  incurred  any  expense  at  all  or  did 
anything  at  all  towards  performance  of  the  con- 
tractThe  rule  is  that  where,  before  any  benefit 
has  been  derived  by  the  payer,  or  any  part  of  the 
contract  has  beeu  performed  by  the  other  party, 
the  performance  of  the  contract  becomes  im- 
possible without  any  default  of  either  party,  the 
consideration  wholly  fails,  and  an  action  lies  for 
money  had  and  received  upon  an  implied  contract 
to  repay : 

KnowUt  v.  Bovill,  22  L.  T.  Rep.  70 : 

Chitty  on  Contracts,  p.  76. 

In  this  case  the  parties  were  clearly  contracting 
with  reference  to  the  use  of  the  room  for  the 
specific  purpose  of  viewing  the  intended  procession 
and  the  use  of  the  room  for  that  purpose  was  the 
foundation  of  the  contract.    This  case  is,  there- 
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fore,  within  the  decision  of  Krell  v.  Henry  (ubi 
tup.).  There  is  no  case  to  be  found  in  which  a 
party  to  a  contract  which  has  become  impossible 
of  performance  has  succeeded  in  recovering  any 
money  which  was  agreed  to  be  p*id,  but  had  not 
been  paid  when  performance  became  impossible. 

/.  B.  Matthewi  in  reply— The  Question  whether 
the  party  sued  for  the  recovery  of  the  money  paid 
to  him  has  done  anything  under  the  contract  is 
immaterial ;  that  appears  clearly  from  the  judg- 
ment in  Blakeley  v.  MuUer  and  Co.  {ubi  tup.) 
There  was  no  total  failure  of  consideration,  for 
the  room  might  have  let  to  another  person  if  the 
contract  with  the  plaintiff  had  not  been  made. 

Collins,  M.R.— This  case  is  somewhat  compli- 
cated by  the  fact  that  there  are  cross-appeals. 
The  plaintiff  agreed  with  the  defendants  to  take 
from  them  a  room  to  view  the  intended  Corona- 
tion procession  in  June  1902  for  the  price  of  1412. 
The  plaintiff  paid  1001.  before  the  postponement 
of  the  procession  was  announced,  leaving  a 
balance  due  of  411.  The  procession  did  not  take 
place,  and  thereupon  the  plaintiff  said  that  he 
was  entitled  to  recover  the  100Z.  which  he  had 
paid,  and  brought  this  action,  and  the  defendants 
nave  counter-claimed  for  the  balance  of  411.  The 
learned  judge  at  the  trial  held  that  both  parties 
were  wrong,  and  that  neither  of  them  was  entitled 
to  recover.  The  defendants  appealed,  and  the 
plaintiff  gave  notice  of  a  cross-appeal.  I  will 
Brat  deal  with  the  defendants'  appeal,  in  which 
they  contend  that  they  are  entitled  to  recover  the 
balance  of  411.  This  question  has  been  dealt 
with  in  several  recent  cases.  It  seems  to  me  to 
be  clear  that  the  principle  of  Taylor  v.  Caldwell 
(8  L.  T.  Rep.  356  ;  3  B.  &  8.  826)  applies  to  this 
case.  The  rule  is  that  where  there  is  no  stipula- 
tion that  the  money  is  to  be  repaid  if  the  event 
does  not  take  place,  or  such  a  condition  cannot 
be  implied  as  having  l>een  agreed  to  by  the 
parties,  then,  if  further  performance  of  the 
contract  becomes  impossible,  the  person  who  has 
paid  bis  money  upon  the  footing  of  the  contract 
being  performed  in  full  must  abide  by  the  loss  of 
what  he  has  paid,  and  the  other  party  must  bear 
the  loss  of  not  being  paid  if  any  money  has  not 
become  due  and  has  not  been  paid ;  that  is,  that 
no  further  performance  of  the  contract  can  be 
enforced  because  it  has  become  impossible  to  fully 
perform  it  without  any  default  by  either  pirty. 
How  is  that  rule  of  law  to  be  applied  in  the 
present  case  P  Was  it  part  of  the  bargain  that 
the  money  should  be  paid  before  the  date  of  the 
procession  ?  If  it  was,  then  on  the  authorities 
it  seems  to  me  that  the  price  can  now  be  re- 
covered. The  plaintiff  can  be  in  no  better 
position,  because  he  did  not  pay  the  money  when 
he  ought  to  have  paid  it,  that  is,  before  the  date 
of  the  procession.  Then,  did  the  bargain  bind 
the  plaintiff  to  pay  all  the  money  before  the  date 
of  the  procession  r  In  my  opinion  the  contract 
did  oblige  the  plaintiff  to  pay  all  the  money 
before  the  date  of  the  procession,  and  it  was  not 
a  condition  precedent  to  the  obligation  to  pay 
any  part  of  the  money  that  the  procession  should 
take  place.  Upon  the  correspondence  I  think  it 
clear  that  it  was  understood  between  the  parties 
that  the  money  should  be  paid  immediately,  or  at 
any  rate  within  a  reasonable  time  before  the  date 
of  the  procession ;  it  was  no  part  of  the  bargain 
between  the  parties  that  the  money  should 
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not  be  paid  until  the  proceaaion  took  place. 
That  is  my  view  of  the  correspondence.  If 
that  is  so,  the  law  as  established  by  the 
authorities  which  have  been  cited  is  that  if  the 
obligation  to  pay  is  by  the  contract  made  not 
to  arise  until  after  the  event,  then  the  obligation 
to  pay  is  discharged  if  the  event  does  not  take 
place ;  bnt  if  by  the  bargain  the  money  was  to  bo 
paid  at  first,  then  the  parties  are  left  as  they  were 
and  the  person  who  was  bound  to  pay  before  the 
event  mast  pay  though  the  event  does  not  take 
place.  In  my  opinion  the  plaintiff  was  bound  to 
pay  before  the  event,  and,  therefore,  the  defen- 
dants are  right  in  their  appeal.  Wright,  J. 
was  of  opinion  upon  the  correspondence 
that  it  was  a  condition  precedent  to  the 
obligation  to  pay  that  the  procession  should  take 
place,  and  that  therefore  the  balance  of  the  price 
wa*  not  recoverable.  For  the  reasons  which  I 
have  given  I  think  that  is  not  the  true  view  of  the 
bargain  between  the  parties.  The  rights  of  the 
parties  are  to  be  ascertained  upon  the  footing 
that  all  the  money  was  to  be  paid  before  the  pro- 
cession was  abandoned,  and  therefore  the  defen- 
dants must  sncceed  upon  their  oonnter-claim.  As 
to  the  claim  of  the  plaintiff  to  recover  back  the 
10W.  which  he  paid,  I  have  already  to  some  extent 
dealt  with  that  question.  The  plaintiff  contends 
that  the  money  has  been  paid  upon  a  considera- 
tion which  has  wholly  failed;  that  is,  that  the 
condition  upon  which  it  was  paid  was  that  there 
should  be  a  procession,  and  that  therefore  there 
has  been  a  total  failure  of  consideration.  That 
raises  a  question  of  some  difficulty,  and  one  which 
has  been  dealt  with  in  several  cases.  The  prin- 
ciple of  those  cases  is  the  principle  for  which 
Taylor  v.  Caldwell  (ubi  tup.)  is  the  leading 
authority.  That  case  docidea  that,  if  that  which 
is  the  basis  or  central  consideration  of  a  contract 
becomes  impossible  of  performance,  from  that 
time  the  contract  need  not  be  further  performed 
by  either  party,  but  that  the  contract  is  left  good 
up  to  that  time ;  that  it  leaves  as  done  all  that 
has  been  done,  but  discharges  the  parties  from 
any  further  performance.  That  is  important  in 
the  present  case,  because  if  the  contract  was 
wiped  out  the  money  would  have  to  be  paid  back, 
as  upon  a  total  failure  of  the  consideration.  That 
is  not  so  in  cases  to  which  the  doctrine  of  Taylor 
v.  Caldicell  (ubi  tup.)  applies ;  the  contract  is  not 
annulled  altogether,  but  the  parties  are  only 
relieved  from  any  further  performance.  The  role 
which  does  apply  is  that  the  parties  must  stand 
where  they  were  at  the  time  when  the  event 
became  impossible.  That  is,  no  doubt,  an  arbi- 
trary rule.  It  was  adopted  because  it  would  be 
impossible  to  work  out  what  the  exact  rights  of 
the  parties  ought  to  be  if  the  court  tried  to 
re-adjust  them  upon  the  footing  of  the  contract 
having  become  i  mpossible  of  performance.  It  being 
impossible  to  re-adjust  the  rights,  the  law  says 
that  all  that  has  been  done  must  be  treated  as 
done,  but  that  nothing  further  need  be  done.  I 
think  that  Wills,  J.  made  some  valuable  obser- 
vations on  the  point  in  Blakeley  v.  Midler  and  Co. 
(88  L.T.  Rep.  90;  (1903)2  K.B.  760n),  where  he 
said :  "  The  decision  in  Appleby  v.  Myert  (16  L.  T. 
Rep.  669;  L.  Rep.  2  CP.  651)  is  correctly  sum- 
marised in  Leake  on  Contracts,  4th  edit.,  p.  494, 
thus :  '  Where  a  contract  was  made  for  the  erec- 
tion of  machinery  upon  the  premises  of  one  of  the 
parties,  to  be  paid  for  upon  completion,  and  in  the 
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course  of  the  work  the  premises  were  destroyed 
by  fire,  it  was  held  that  both  parties  were  excused 
from  further  performance,  and  no  liability 
accrued  on  either  side.'  That  decision  is,  in 
my  opinion,  distinctly  in  point  The  argument 
for  the  plaintiffs  must  be  that  the  contract  was 
rescinded  ab  initio.  There  is  no  authority  to 
warrant  that  contention,  and  I  cannot  think  it 
well  founded.  The  process  of  constructing  a 
hypothetical  contract  by  supposing  what  terms 
the  parties  would  have  arrived  at  if  they  had  con- 
templated the  possibility  of  what  was  going  to 
happen  is,  to  my  mind,  very  unsatisfactory.  It 
is  very  difficult  to  construct  such  a  contract  for 
them.  Probably  in  the  present  case  the  defend- 
ants would  have  stipulated  for  compensation  for 
their  outlay,  and  the  plaintiffs  for  a  return  of 
their  money ;  but  it  is  impossible  to  Bay  with  any 
certainty  what  the  result  of  their  bargain iu g 
would  nave  been.  In  Taylor  v.  Caldwell  (ubi 
sup.)  there  is  some  sort  of  suggestion  that  a 
contract  might  be  constructed  for  the  parties,  and 

1  do  not  say  that,  if  the  facts  were  dear  enough, 
it  could  not  be  done ;  I  only  say  that  it  is  a  very 
difficult  thing  to  do."  The  learned  judge  there 
points  out  the  reasons  why  the  contract  is  obliged 
to  stop  at  the  actual  position  of  the  parties  when 
further  performance  of  the  contract  is  prevented. 
That  is  clearly  the  principle  adopted  in  that  case, 
and  also  in  the  case  in  the  Court  of  Appeal,  Civil 
Service  Co-operative  Society  v.  General  Steam 
Navigation  Company  (89  L.  T.  Rep.  429  ;  (1903) 

2  K.  B.  756),  where  the  Lord  Chancellor  adopted 
a  passage  from  the  judgment  of  Channell,  J.  in 
Blakeley  v.  Mullcr  and  Co.  (ubi  sun.),  which  clearly 
supports  what  I  have  said,  that  where  the  principle 
of  Taylor  v.  Caldwell  (ubi  tup.)  applies  the  line  is 
to  be  drawn  at  the  point  of  time  when  further 
performance  becomes  impossible,  and  that  what 
has  been  done  is  not  to  be  disturbed,  but  nothing 
further  is  to  be  done.  For  these  reasons  I  think 
that  the  judgment  of  Wright,  J.  as  to  the  claim 
of  the  plaintiff  was  correct,  and  that  the  cross- 
appeal  must  be  dismissed. 

Rom  kr,  LJ. — I  am  of  the  same  opinion.  Al- 
though it  is  a  difficult  task  to  attempt,  1  will 
venture  to  state  in  a  comparatively  brief  form 
what  seems  to  me  to  be  the  result  of  the  authori- 
ties in  this  class  of  case.  Where  there  is  an 
agreement  based  upon  the  assumption  of  both 
parties  that  a  particular  event  wul  take  place, 
and  that  event,  is  the  foundation  of  the  contract, 
then  if  there  has  been  no  default  by  either  party, 
and  owing  to  circumstances  not  in  the  contem- 
plation of  the  parties  when  the  agreement  was 
made,  it  happens  before  the  event  that  the  event 
cannot  take  place  as  contemplated,  the  parties 
are  both  freed  from  all  subsequent  obligations 
under  the  agreement.  Except  in  a  case  where 
the  contract  can  he  treated  as  rescinded  ab  initio, 
any  previous  payments  made,  or  rights  acquired, 
are  not  to  be  disturbed.  Upon  the  facts  the 
present  case  falls  within  that  principle.  The 
agreement  was  one  of  such  a  kind  that,  when  it 
turned  out  that  tho  procession  could  not  take 
place,  all  parties  were  freed  from  any  further 
obligations  under  it.  In  my  opinion  it  was  not  a 
contract  which  could  be  treated  as  rescinded  ab 
initio.  Therefore  any  rights  which  bad  pre- 
viously accrued  to  either  party  remained  un- 
touched. For  the  reasons  given  by  the  Master 
of  the  Rolls,  it  was  a  right  of  the  defendant* 
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before  the  procession  was  postponed,  to  receive 
payment  of  1412.  from  the  plaintiff.  Therefore 
the  defendants  are  entitled  to  recover  the  unpaid 
balance  of  that  sum,  and  their  appeal  must 
succeed;  and  the  cross-appeal  must  accordingly 
fail. 

Mathkw,  L,J. — I  am  of  the  same  opinion.  It 
is  clear  that  it  was  intended  that  the  1411.  should 
be  paid  shortly  after  the  making  of  the  agree- 
ment. That  is  made  quite  clear  by  the  cor- 
respondence which  has  been  read.  Therefore  the 
decision  of  Wright,  J.  as  to  what  was  the  contract 
was  wrong.  That  being  so,  it  follows  that  the 
defendants  are  right  in  their  appeal.  Then  there 
is  the  cross-appeal  of  the  plaintiff.  He  is 
endeavouring  to  get  back  from  the  defendants 
the  money  which  be  has  paid  to  them.  I  see  no 
ground  whatever  for  saying  that  the  money  was 
paid  upon  any  understanding  that  it  was  to  be 
repaid  if  the  procession  did  not  take  place.  It  is 
not  to  be  adjudged  that  that  money  is  to  be  paid 
back,  unless  there  is  satisfactory  evidence  of  the 
intention  of  the  parties  that  it  should  be  payable 
back  if  there  was  no  procession.  I  agree,  there- 
fore, that  the  defendants'  appeal  must  succeed, 
and  that  the  plaintiffs  appeal  must  fail. 

Appeal  allowed ;  cross-appeal  dismissed. 

Solicitors  for  the  plaintiff,  Phillips  and  Boyle. 
Solicitors  for  the  defendants, 
Am  hols. 
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Nov.  30  and  Dec.  2,  1903. 
(Before  Byrne,  J.) 
Re  Brown  ;  Inoall  v.  Brown,  (a) 

Will — Condition— Marriage  againtt  mother's  tcish 
— Consent  given — Power  of  retractation. 

By  a  codicil  made  in  1891  the  testator  directed  that, 
in  the  event  of  his  youngest  daughter  marrying 
against  Iter  mother's  wish,  a  legacy  of  5002.  and 
all  her  share  of  moneys  from  the  estate  were  to 
be  settled  on  her  for  life,  with  remainder  to  her 
children,  and,  failing  children,  were  to  be  divided 
between  her  brother  and  sister.  In  May  1893  the 
daughter  became  engaged  with  the  consent  of  tier 
parents,  their  consent  being  given  on  condition 
that  the  marriage  was  put  off  for  two  years,  as 
the  intended  husband  was  not  at  the  time  of  the 
consent  in  a  position,  as  the  parents  considered, 
to  marry.  The  testator  died  in  Feb.  1895. 
The  engagement  was  still  recognised  by  the 
widow,  but  she  stipulated  that  the  marriage 
should  not  take  place  until  the  following  August, 
six  months  after  the  testator's  death.  To  this  the 
daughter  agreed.  Subsequently  there  were  dis- 
putes between  the  daughter  and  the  mother, 
mainly  as  to  the  form  of  the  settlement.  The 
daughter  left  her  mother's  house  and  was 
married  in  June.  The  day  before  the  marriage 
the  mother  wrote  withdrawing  her  consent. 

Held,  that  the  consent  to  the  marriage  was  given 
with  full  knowledge  of  all  the  circumstances,  and 
nothing  had  occurred  subsequently  which  justified 
its  retractation ;  that  the  refusal  of  consent  by 
the  mother  had  reference  to  the  date  fixed  for  the 
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marriage  and  not  to  the  marriage  itself ;  that 
the  daughter  had  not  married  against  her 
mother's  wish,  and  that  she  was  absolutely  entitled 
to  the  legacy  and  to  her  share  in  the  testator's 
residuary  estate. 
Merry  v.  Ryves  (1  Eden,  1)  and  Dashwood  v. 
Lord  Bulkeley  (10  Ves.  230)  discussed. 

Adjourned  summonb. 

By  his  will  made  in  Aug.  1888  testator  gave  all 
his  property,  real  and  personal,  to  trustees,  subject 
to  the  payment  of  his  debts,  funeral  and  testa- 
mentary expenses,  upon  trust  for  his  wife  for  life, 
and  after  her  decease  he  devised  and  bequeathed 
the  same  unto  and  to  be  equally  divided  between 
"  all  and  every  my  children,  sons  and  daughters, 
who  shall  be  living  at  the  time  of  the  decease  of 
my  dear  wife  and  the  issue  of  them  as  shall  be 
dead,  such  issue  nevertheless  taking  only  the 
share  which  their  deceased  parent  would  have 
been  entitled  to  in  the  event  of  such  parent  sur- 
viving my  dear  wife  to  and  for  their  own  use  and 
benefit  absolutely."  By  a  codicil,  also  made  in 
1888,  testator  gave  several  legacies,  including  one 
of  5002.  to  his  daughter  Lillias.  In  1890  or  1891 
the  testator  made  a  second  codicil,  in  the  follow- 
ing terms :  "  Since  writing  the  above,  my  last  will, 
I  have  to  add  that  it  is  inr  wish  that,  in  the  event 
of  my  youngest  daughter,  Lillias,  marrying  against 
her  mother's  wish,  she  shall  not  be  paid  tbe 
above  legacy  of  5002.,  but  shall  receive  only  the 
interest  of   tbe  same  half-yearly  Government 


no  issue,  then  at  her  death  her  share  of  the 
estate  to  be  divided  equally  between  her  brother 
Kenneth  and  her  sister  Mabel." 

Some  time  prior  to  the  date  of  this  second 
codicil  there  was  a  possibility  of  the  plaintiff 


becoming  engaged  to  a  gentleman  other  than 
her  present  husband,  who  was  not  considered 
desirable  by  the  testator  and  his  wife. 

In  May  1893  the  plaintiff  became  engaged  to 
her  present  husband,  and  the  engagement  was 
made  known  to  the  testator  and  his  wife,  and  their 
consent  was  given  to  the  same,  provided  that  the 
wedding  was  put  off  for  two  years,  as  they  did  not 
consider  that  the  intended  husband's  financial 
position  was  such  as  to  enable  him  to  marry. 
With  tbe  consent  of  the  parents  the  engagement 
was  made  public,  so  that  the  young  people  were 
put  in  the  position  of  an  engaged  couple,  not  only 
as  between  themselves,  but  also  in  the  face  of  the 
world. 

Some  time  prior  to  tbe  testator  s  death  his  atten- 
tion  was  directed  to  the  fact  that  the  intended 
husband,  Mr.  Ingall.  who  was  on  the  Stock 
Exchange,  had  had  some  losses  in  business,  and 
also  that  there  was  a  possibility  that  circumstances 
of  this  kind  might  prevent  the  marriage  from 
taking  place  as  soon  as  had  been  originally 
anticipated ;  but  up  to  the  time  of  the  testator's 
death  nothing  was  said  or  done  to  cancel  the 
engagement  or  to  cause  any  withdrawal  of  tbe 
consent  that  had  been  given. 

After  the  testator's  death,  which  took  place  in 
Feb.  1895,  the  engagement  was  still  recognised 
by  his  widow,  but  sho  stipulated  that  the  mar- 
riage should  not  take  place  until  the  following 
August,  and  this  was  agreed  to.  Soon  after- 
wards the  mother  became  aware  for  the  first 
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time  of  the  amount  of  Mr.  Ingall's  liabilities, 
and  disputes  arose  between  tbe  daughter  and  ber 
mother  mainly  about  the  form  of  the  settlement 
to  be  executed  by  tbe  daughter  on  her  marriage. 
Correspondence  passed  between  the  solicitors 
advising  the  daughter  and  her  intended  husband 
and  the  mother's  solicitors  as  to  the  settlement, 
the  main  subject  of  dispute  being  whether  the 
daughter  should  have  a  power  by  will,  inde- 
pendently of  her  mother,  to  give  her  intended 
husband  a  protected  life  interest  in  the  income 
of  her  property.  The  mother  insisted  on  a  settle- 
ment, and  on  the  exclusion  of  the  intended 
husband  from  any  interest  in  her  daughter's 
fortune.  The  intended  husband  was  willing  that 
everything  should  be  settled  upon  the  daughter 
and  ber  children,  but  the  daughter  considered 
that  her  mother's  contention  whs  unreasonable, 
and  eventually  she  left  ber  mother's  home  to 
stay  with  a  relation,  and  the  marriage  was 
arranged  for  the  22nd  June  1895. 

On  the  21st  June  the  plaintiff's  solicitors 
wrote  to  the  mother's  solicitors  as  follows: 

We  repeat  again  the  offer  made  in  our  letter  of  yes* 
t*rday,  that  her  property  ahoald  bo  settled,  and  that  she 
■honld  have  a  power  by  will  to  give  ber  husband  a  pro- 
tected life  interest.  There  is  no  time  to  prepare  a 
marriage  settlement,  bat  marriage  articles  could  easily 
be  drawn  by  you  and  signed  either  to-day  or  oven 
to  morrow  morning. 

The  reply  to  this  was : 

We  have  seen  oar  client*,  and  can  only  repeat  what 
we  said  yesterday,  that,  having  regard  to  all  the  circum- 
stances and  particularly  to  the  fact  that  tbe  wedding 
Iiau  boen  fixed  for  to-morrow,  Mrs.  Barclay  Brown 
refuses  her  consent  to  the  marriage,  and  that  Mian 
Barclay  Brown  is  therefore  marrying  against  her 
mother's  wish. 

The  daughter  was  told  the  contents  of  this 
letter,  bttt  nevertheless  the  marriage  took  place 
on  the  22nd  June  1895. 

The  trustees  of  the  testator's  will  had  invested 
the  legacy  of  500/.  in  Consols,  and  had  paid  the 
income  of  it  to  the  plaintiff  from  the  date  of  the 
marriage  to  the  present  time. 

This  originating  summons  was  taken  out  by 
the  plaintiff  for  the  determination  by  the  court 
of  the  questions  whether,  upon  the  true  con- 
struction of  the  will  and  codicils  and  in  the 
events  that  had  happened,  she  was  now  abso- 
lutely entitled  to  the  legacy  of  500/.  and  to  the 
share  in  the  testator's  residuary  estate  in  the 
event  of  her  surviving  her  mother. 

The  respondents  to  this  summons  were  tbe 
present  trustees  of  the  will,  the  plaintiffs  brother 
and  sister,  and  the  two  infant  children  of  the 
plaintiffs  marriage,  who  bad  been  added  by 
amendment  before  tbe  case  came  into  court. 

Bufus  Isaacs,  K.C.  and  F.  Castcl  for  the  plain- 
tiff. — A  consent  to  a  marriage  can  only  be  with- 
drawn  for  just  and  exceptional  reasons  : 

Lord  Strange  v.  Smith,  Atnb.  263. 
The  testator  gave  his  consent  to  the  marriage,  as 
did  also  his  widow  after  his  death.  The  court  has 
always  put  a  favourable  construction  on  conditions 
in  restraint  of  marriage  in  order  to  prevent  a 
forfeiture  : 

Dnley  v.  Detbonverie,  2  Atk.  261 ; 
Campbell  v.  Lord  Netterville  (referred  to  in  Berkley 
v.  Ryder,  2  Ves.  Sen.  534). 

The  case  of  Merry  v.  Bytes  (1  Eden.  1)  is  exactly 
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in  point.  It  was  there  held  that  where  consent 
to  marriage  was  obtained  without  any  fraud  or 
misrepresentation  such  consent  could  not  be 
withdrawn  out  of  mere  caprice.  Consent  was  sub- 
stantially given.  Tbe  plaintiff's  mother  consented 
to  the  marriage, provided  it  did  not  take  place 
within  six  months  of  the  testator's  death ;  her 
objection  was  not  to  the  marriage,  but  to  tbe 
time  that  was  fixed  for  it.  In  Dashwood  v.  Lord 
Bulkeley  (10  Yes.  230)  a  conditional  assent  was 
given  and  the  condition  was  not  performed.  In 
this  case  the  only  condition  of  the  consent  to  the 
marriage  was  that  it  should  be  deferred  for  two 
j  ears,  and  that  condition  was  carried  out.  The 
consent  so  given  could  not  be  retracted,  and  the 
marriage  did  not  take  place  "  against  tbe  wish  " 
of  the  mother.  The  second  codicil  does  not  take 
effect,  for  since  the  codicil  was  executed  the 
testator  had  himself  consented  to  tbe  marriage, 
so  that  the  widow's  consent  became  immaterial. 
ParneU  v.  Lyon,  1  V.  A  B.  479 ;  12  B.  B.  27  i. 

The  plaintiff  is  absolutely  entitled  to  tbe  legacy  of 
5002.  and  to  her  share  oi  the  residue  if  she  sur- 
vives her  mother.   They  also  referred  to 

R*  Smith ;  Keeling  v.  8mith,  62  L.  T.  Rep.  181  ; 
44  Ch.  Div.  654; 

Clorke  v.  Parker,  1»  Ves.  1  ;  12  B.  B.  124. 

Levett,  K.C.  and  A.  F.  Peterson  for  the  defen- 
dant Kenneth  Barclay  Brown. — The  marriage 
took  place  againBt  the  mother's  wish,  and  the 
second  codicilis  therefore  operative.  The  decisions 
in  Lard  Strange  v.  Smith  (ubi  sup.)  and  Daley  v. 
Desbouverie  (ubi  sup.)  seem  to  have  been  based  on 
the  ground  that  the  consent  was  fraudulently 
withdrawn  by  the  trustees.  See 
Clarke  v.  Parker  {ubi  *up.). 

The  testator  left  the  codicil  unrevoked  in  order 
that  his  widow  might  be  able  to  protect  his 
daughter  should  she  make  an  improvident 
marriage.  The  mother  was  not  satisfied  with  the 
terms  of  the  proposed  settlement  and  refused  her 
consent,  as  she  nad  a  right  to  do.  When  the 
circumstances  as  to  the  husband's  financial 
liabilities  came  to  her  knowledge,  the  mother  had 
a  perfect  right  to  retract  her  consent  even  if  she 
had  originally  consented : 

Dashioood  v.  Lord  Bulkeley  (ubi  tup.). 

Sampson  for  the  plaintiffs  infant  children. 

Mark  llomer  for  the  trustees. 

Cassel,  in  reply,  stated  that  tbe  plaintiff  and 
her  husband  were  willing  that  the  plaintiff  s  share 
in  the  testator's  residuary  estate  should  be  settled 
on  the  terms  proposed  at  the  time  of  the  marriage. 

Btbne,  J. — The  marriage  took  place  on  the 
22nd  June,  and  then  the  question  arose  whether 
under  this  codicil  the  settlement  which  was  made 
by  tbe  testator  in  the  event  of  marriage  against 
the  mother's  wish  applied,  or  whether,  having 
regard  to  all  the  circumstances,  the  marriage 
ought  not  to  be  deemed  a  marriage  with  consent. 
Now,  in  reference  to  this  matter,  several  of  tho 
older  authorities  have  been  referred  to  in  refer- 
ence to  clauses  of  forfeiture  upon  marriage  with- 
out consent,  and  thiB  much  one  gathers  from  the 
authorities  without  much  difficulty.  It  is  ob- 
served by  Stirling,  J.  in  Be  Smith  (ubi  sup.}  that 
from  an  early  period  the  court,  in  dealing  with 
cases  of  this  kind,  has  treated  the  consent  to  be 
given  to  a  marriage  as  a  matter,  not  of  form,  but 
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of  Bubstance ;  and  where  it  has  been  found  that 
substantially  the  consent  has  been  given,  it  has 
not  looked  very  minutely  into  the  form  in  which 
tbe  consent  was  given.  Here  there  is  no  question 
about  the  original  consent  having  been  given,  and 
having  been  given  in  tbe  lifetime  of  the  father. 
Before  1  mention  the  other  cases,  there  are  two 
points  that  have  been  referred  to  deserving  of 
consideration.  One  is  that  the  codicil  operates 
na  from  the  death  of  the  testator.  He  had  known 
for  nearly  two  veare  before  bis  death  that  there 
was  a  subsisting  engagement  between  bis 
daughter  and  Mr.  Ingall,  and.  as  Mr.  Levett  said, 
it  is  true  that  the  testator,  if  he  no  longer  desired 
that  to  have  any  operation,  would  have  made  a 
fresh  codicil  or  revoked  tbe  existing  one.  You 
may  also  say  that  the  testator  may  have  had  in 
mind  that  circumstances  might  arise  under 
which  tho  subsisting  engagement  would  be  broken 
off,  and  that  the  young  lady  might  intend  to 
contract  a  new  marriage,  which  would  be  a  pro- 

Eosed  marriage  similar  to  that  which  apparently 
f>  bad  objected  to  before  any  question  of  the 
engagement  to  Mr.  Ingall  came  on ;  but  after  all, 
though  it  is  right  to  see  what  the  circumstances 
were  at  tbe  time  when  tbe  codicil  was  executed, 
what  I  have  to  do  ib  to  construe  it  as  it  stands, 
and,  as  tbe  document  is  before  me,  to  see  what 
the  operation  of  it  was.    The  other  observation 
was  this,  tbat  this  is  not  a  forfeiture  clause  in 
the  sense  that  all  the  interest  conferred  upon  the 
young  lady  was  to  go  over  to  somebody  else  upon 
the  event  happening,  but  in  fact  it  is  a  provident 
disposal  of  his  own  property  by  way  of  settle- 
ment in  case  of  an  imprudent  marriage  being 
made.    I  may  say  that  some  of  the  cases  tbat 
have  been  cited,  in  one  at  least  (more  I  think), 
the  clause  of  forfeiture  was  not  one  giving  away 
the  whole  of  the  interest  that  had  been  originally 
given.    One  case  particularly,  I  think,  was  giving 
the  interest  to  the  lady  for  her  separate  use  inde- 
pendently of  her  husband ;  but  it  is  a  fair  obser- 
vation to  make  tbat  this  is  not  one  of  those  strict 
clauses  of  forfeiture  depriving  the  daughter  of  all 
interest  under  her  father's  will.    With  those 
remarks  I  will  now  consider  how  the  authorities 
stand  with  reference  to  the  withdrawal  of  the 
consent  once  given.   The  first  case  I  refer  to  is 
Merry  v.  Ryves  (ubi  tup  ).  In  that  case  there  were 
trusts  "  to  raise  by  sale  or  mortgage  10002.  each 
for  the  sisters  of  George  Ryves  (of  whom  the 
plaintiffs  mother  was  one),  to  be  paid  them 
respectively,  at  and  upon  their  respective  days  of 
marriage,  so  long  as  they  respectively  married 
with  the  consent  of  the  said  George  Ryves,  Ann 
Ryves,  their  mother,  and  Thomas  Hey  sham,  and 
tbe  survivors  or  survivor  of  them ;  but  in  case  any 
or  either  of  them  should  marry  without  such  con- 
sent, it  was  declared  tbat  she  or  them  so  marrying 
should  not  receive  such  10002.,  neither  should  any 
money  be  raised  for  or  paid  to  her  or  them  so 
marrying  without  consent"    From  the  evidence 
it  appeared  tbat  the  plaintiff's  father  was  a  man 
of  fortune  and  had  paid  his  addresses  to  a  Miss 
Ryves.   He  wrote  to  Mr.  George  Ryves,  her 
brother,  asking  for  his  consent,  and  George 
Ryves  said :  "  The  proposal  he  made,  though  late, 
be  should  not  oppose ;  that  his  character  and  cir- 
cumstances were  extraordinarily  good;  that  he 
should  leave  the  management  of  the  settlement  to 
Mr.  Brncer,  and  that  he  would  abide  by  Mr. 
Bracer's  agreement  on  the  settlement."  The 
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articles  were  prepared ;  the  mother  and  trustee 
consented,  the  mother  being  a  witness.  Then: 
"  Before  the  marriage  some  differences  arising 
between  Mr.  Merry  and  the  brother,  the  latter 
absolutely  forbade  the  marriage;  and  it  appeared 
that  Mr.  Merry,  in  a  letter  to  tbe  brother,  gave  up 
his  addresses  and  wished  the   lady  a  better 
husband.   Some  time  after,  however,  without  any 
further  application  to  tbe  brother,  tbe  marriage 
was  held,  and  now,  the  plaintiffs  father  and 
mother  being  dead,  and  the  plaintiff  the  only 
child  of  the  marriage,  the  question  was  whether 
be  is  entitled  to  have  the  10002.  raised  and  paid  to 
him."   The  Lord  Keeper  (Lord  Henley),  in  giving 
judgment,  says  :  "  The  court  has  always,  in  case* 
of  thin  nature,  considered  the  question  of  consent 
with  great  latitude,  adhering  to  the  spirit  and  not 
the  letter.   The  maxim  Qui  tacet  tati*  loquitur 
has  therefore  been  respected,  and  constructive 
consents  have  been  looked  upon  as  entitled  to  as 
much  regard  as  if  conveyed  in  express  terms." 
And  then  later  he  says:  "I  must  consider  what 
appears  to  have  been  done  by  Mr.  George  Ryves 
as  a  consent  given  by  him  to  Mr.  Merry's 
marriage.    The  question  then  will  be  whether 
such  consent  could  be  afterwards  retracted ;  and 
1  am  of  opinion  that  it  could  not,  though  I  think 
that  it  might  have  done  if   it   been  obtained 
through  any  deceit  or  fraud  ;  but  nothing  of  that 
kind  appears,  or  is  even  imputed,  in  the  present 
case.   Here  is  no  suppresiio  vert  or  suggestw 
falsi,    or   any    misrepresentation  whatsoever. 
A  plain  constructive  consent  is   given  on  a 
settlement  being  made,  and  this  is  referred  to 
Mr.  Brucer;  and,  though  there  was  afterwards 
some  altercation  about  the  settlement,  yet  a  reason- 
able one  is  made.   Here  is  30002.  settled  for  ber 
10002..  and  the  whole  is  done  with  the  approba- 
tion of  Mr.  Brncer,  which  makes  the  consent  pure 
ab  initio."   That  is  to  say,  the  condition  that  was 
imposed  was  fulfilled.    Then  in  the  next  para- 
graph he  says :  "  It  must  be  taken,  therefore,  that 
there  was  a  consent ;  and  this  consent  being  pure 
ab  initio,  not  obtained  by  any  fraud  or  misrepre- 
sentation, I  am  of  opinion  that  it  could  not  be 
retracted.   It  would  otherwise  be  a  most  cruel 
thing  to  suffer  young  persons  to  contract  and 
entertain  affection,  and  then  ad  libitum  withdraw 
the  consent."     Then,  in  Dashvoood  v.  Lord 
Bulkeley  (ubi  tup.),  Lord  Eldon,  L.C.,  says,  in 
the  course  of  his  judgment,  after  referring  to  a 
certain  passage  in  the  case  of  Farmer  v.  Compton 
(1  Rep.  Ch.  1) :  "  These  are  very  material  words, 
for  it  would  be  very  dangerous,  as  a  general 
principle,  notwithstanding  all  the  colour  there  is 
for  saying  it  has  been  acted  upon,  to  hold  that  if 
at  a  particular  time  a  person  in  loco  parentis  an 
a  guardian,  upon  a  conscientious  sense  of  duty, 
thinks  himself  required  to  give  consent  and  pre- 
viously to  tbe  marriage  is  duly  informed  of  cir- 
cumstances that  ought  to  have  operated  at  first  to 
make  him  withhold  bis  consent,  if  be  has  once 
given  it,  he  shall  not  afterwards  alter  his  mind. 
The  cases  have  gone  this  length,  that,  if  consent 
is  once  given,  it  shall  not  be  withdrawn  by  adding 
terms  that  do  not  go  to  the  propriety  of  giving 
the  consent "  ;  and  then  he  proceeds  to  deal  with 
the  case  of  Lord  Strange  v.  Smith  {ubi  tup.). 
Now,  what  I  understand  to  be  the  true  meaning 
which  underlies  the  observation  which  I  have  just 
read  from  these  passages  is  this,  that  it  must  be 
justifiable  for  persons  t'n  loco  parentis  to  change 
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their  minds  if  circumstances  come  to  their 
knowledge  in  respect  of  the  proposed  husband 
which,  u  they  had  been  within  their  knowledge  at 
the  time  the  consent  was  given,  would  hare 
fairly  and  properly  operated  to  induce  them  not 
to  gire  their  consent;  and  that  then  the  rule 
about  non-retractation  would  not  be  held  to  apply. 
On  the  other  hand,  I  think  this  also  is  to  be 
lathered — that  a  retractation  of  consent  must  not 
be,  as  was  expressed  in  one  case,  ad  libitum,  or, 
as  it  was,  I  think,  expressed  in  another  case,  a 
mere  caprice ;  but  in  arguing  this  case  the  parties 
representing  the  mother  were  compelled  to  put 
their  case  as  high  as  this — namely,  that  there  was 
what  I  may  term  an  absolute  power  on  the  part  of 
the  mother  to  express  her  wish  against  the  mar- 
riage, notwithstanding  the  previous  consent 
Now,  there  was  a  consent  given  by  the  father  and 
the  mother.  There  is  no  suggestion  of  any  want 
of  moral  character  or  the  existence  of  any  cir- 
cumstance of  that  nature  which  would  have 
prevented  the  parents  giving  their  original 
consent  The  one  thing  there  could  be 
said  was  that  to  the  mother  at  least,  and 
perhaps  to  the  father,  the  amount  of  the 
indebtedness  of  the  young  man  became  known 
for  the  first  time  after  the  testator's  death;  and 
there  is  this  one  other  thing  to  be  said,  that  the 
young  people  had  assented  to  what  the  mother 
told  them  she  should  make  a  condition — namely, 
that  the  marriage  was  not  to  take  place  until 
August.  I  must  read  this  clause  fairly,  and  I 
could  not  avoid  seeing,  looking  at  it  as  a  matter 
of  substance,  that  there  was  a  consent  given; 
that  it  was  not  against  the  mother's  wish  that 
the  marriage  should  take  place,  but  that  it  was 
against  the  mother's  wish  that  the  marriage 
should  take  place  modo  et  forma,  as  it  in  fact  did 
take  place.  There  was  nlso  this,  that  she  was 
determined,  unless  a  settlement  was  made  and  in 
the  form  she  required,  that  the  marriage  should 
not  take  place.  In  substance,  therefore,  so  far 
as  the  marriage  itself  was  concerned,  it  was  in 
accordance  with  the  consent  and  the  wish  of  the 
mother  that  it  should  take  place,  and  I  think 
that  in  construing  a  clause  of  this  description  it 
would  be  too  harsh  to  say  that  the  marriage 
having  taken  place,  in  accordance  with  a  wish 
that  a  marriage  should  take  place,  that  the  fact 
of  its  taking  place  at  a  time  not  lone  anterior  to 
that  which  had  been  stipulated  for  should  impose 
the  forfeiture  on  the  parties.  Now,  with  refer- 
ence to  the  question  of  the  settlement,  I  am  far 
from  saying  that  it  is  not  part  of  the  duty  of  a 
parent  to  see  that  a  proper  settlement  is  made ; 
how  far  I  am  at  liberty  to  go  into  this  question 
about  the  reasonableness  or  unreasonableness  I 
am  not  sure,  bnt  as  the  point  has  been  gone 
into  by  both  parties,  I  think,  for  the  sake  of  snow- 
ing  that  this  was  not  a  capricious  thing,  I  should 
•ay  that  the  conclusion  I  nave  come  to  is  this — 
that  bo  far  as  the  settlement  part  of  the  matter  is 
concerned,  the  reasonableness  when  the  ultimate 
offer  came  on  the  day  before  the  marriage  lay  on 
the  side  of  the  daughter  rather  than  of  the 
mother.  The  true  objection  was  at  last  that  the 
marriage  took  place  before  the  expiration  of  six 
months  from  the  death  of  the  young  lady's  father. 
I  have  nothing  to  do  with  the  question  of  whether 
it  would  not  have  been  in  better  taste  for  them  to 
hare  waited  the  necessary  time ;  I  have  simply 
to  deal  with  the  question  of  the  legal  result  of 


what  has  been  done.  I  am  bound  to  Bay  this, 
having  mude  this  observation,  that  it  does  not 
appear  upon  the  evidence  that  the  unfortunate 
strained  relationship  between  the  parties  had 
preyed  upon  the  health  of  the  daughter,  and  there 
was  some  reason  for  hastening  the  marriage  and 
putting  an  end  to  that  strain.  On  the  whole, 
therefore,  having  regard  to  the  principle  that  I 
think  I  can  gather  from  the  case*  which  have 
been  cited  before  me,  I  think  that  no  forfeiture 
has  operated  under  this  will  As  I  have  said,  I, 
of  course,  decide  it  in  accordance  with  the  legal 
rights  of  the  parties  ;  but  I  am  glad  to  be  able  to 
think  that  from  the  statement  of  counsel  made  to 
me,  the  husband  ia  prepared  to  do  that  which  I 
should  have  expected  any  honourable  man  would 
have  been  prepared  to  do— namely,  now  to  make  a 
settlement  which  would  be  substantially  in  accord- 
ance with  that  which  was  offered  in  the  letter 
written  by  his  solicitors  on  the  day  before  the 
marriage. 

Solicitors :  MorUy,  8hirreff,  and  Co. ;  Oodden, 
Son,  and  Holme  ;  Watkin.  Williams  and  Gray ; 
Lyne  and  Holman. 


Wednesday,  Dee.  16,  1903. 
(Before  Byrnjc,  J.) 
Re  Jordan;  Hayward  v.  Hamilton. 

Practice  —  Administration  action  —  Parties — 
Trustee— Representation  of  trust  estate. 

An  action  for  breach  of  trust  was  brought  by  a 
beneficiary  under  a  marriage  settlement  against 
the  executors  of  one  of  the  trustees,  but  not  the 
surviving  trustee  of  the  settlement.  The  sur- 
viving trustee  was  also  dead,  and  no  new 
trustees  of  the  settlement  had  been  appointed 
by  the  person  in  whom  the  power  was  vested. 

Held,  that  the  representatives  of  the  surviving 
trustee  must  be  added  as  defendants,  or  that 
new  trustees  of  the  settlement  must  be  appointed 
and  added  as  defendants. 

Action  brought  by  a  beneficiary  under  a  mar- 
riage settlement  dated  the  11th  Dec.  1869,  and 
made  between  Louis  Napoleon  Hayward  of  the 
first  part,  Jane  Jordan  of  the  second  part,  and 
Charles  Jordan  and  Daniel  Ludlow  of  the  third 
part,  for  replacement  by  the  defendants  out  of 
the  estate  of  Charles  Jordan,  deceased,  of  a  sum 
equal  to  the  value  of  the  trust  properties  lost  by 
the  breaches  of  trust  of  Charles  Jordan,  deceased, 
and.  if  necessary,  the  administration  of  the  real 
and  personal  estate  of  Charles  Jordan. 

The  statement  of  claim  alleged : 

That  Charles  Jordan,  in  breach  of  his  duty  as  trustee, 
allowed  Loots  Napoleon  Hayward  to  become  posnessed 
of  the  troat  properties  and  seoaritiee  or  the  proceeds  of 
sale  thereof,  amounting  in  value  to  16001.  or  there- 
aboaU,  and  to  realise  and  dispose  of  the  same  for  his 
own  parpoeei. 

Charles  Jordan  died  on  the  29th  April  1882. 

The  defendants  were  the  executors  of  his  will, 
dated  the  13th  Sept  1880,  and  proved,  with  the 
codicil  thereto  dated  the  7th  Oct  1881,  by  the 
defendants  at  Llandaff  on  the  29tb  Dec.  1882. 

Daniel  Ludlow  died  on  the  8th  June  1886,  and 
no  new  trustees  of  the  settlement  bad  been 
appointed. 
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L.  N.  Hayward  died  on  the  21at  June  1885, 
leaving. lane  Hayward  surviving. 

By  deed  of  appointment  dated  the  H8th  Aug. 
1901,  Jane  Hayward,  by  virtue  of  the  power  in 
that  behalf  contained  in  the  marriage  settlement, 
appointed  the  trust  properties  and  securities  and 
the  proceeds  thereof  in  favour  of  the  plaintiff, 
subject  to  her  own  life  interest. 

The  power  to  appoint  new  trustees  of  the 
settlement  was  vested  in  Mrs.  Hayward,  and  she 
was  prepared  to  exercise  it-  The  plaintiff  claimed : 
(1)  a  declaration  that  the  defendants,  as  such 
executors  as  aforesaid,  are  liable  to  make  good 
the  settlement  moneys  lost  by  the  said  breach  of 
trust  of  the  said  Charles  Jordan  ;  (2)  that  a  sum 
equivalent  to  the  said  sum  lost  be  ordered  to  be 
set  aside  and  invested  as  this  honourable  court 
may  direct  to  answer  the  said  loss ;  (3)  if  neces- 
sary, an  account  of  the  sums  so  lost  by  the  said 
breach  of  trust ;  (4)  if  necessary,  the  administra- 
tion of  the  real  and  personal  estate  of  the  said 
Charles  Jordan.    Further  and  other  relief  and 

The  only  defendants  to  the  action  were  the 
executors  of  Charles  Jordan. 

By  their  defence  they  submitted  that  Jane 
Hayward  and  the  legal  personal  representatives  of 
Daniel  Ludlow  were  necessary  parties  to  the 
action. 

On  the  action  coming  on  for  trial,  a  preliminary 
objection  was  taken  that  the  trustees  of  the 
settlement  ought  to  be  represented,  and  that  for 
that  purpose  either  the  representatives  of  the 
surviving  trustee  should  be  added  as  defen- 
dants, or  that  new  trustees  should  be  appointed 
and  added  as  defendants. 

Norton,  K.C.  and  Bailhache  for  the  plaintiff. 

Rowden,  K-C.  and  T.  L.  Wilkimon  for  the 
defendants. — The  relief  asked  by  the  statement  of 
claim  cannot  be  granted  in  the  absence  of  the 
trustees  of  the  marriage  settlement  or  the  repre- 
sentatives of  the  last  surviving  trustee.  Ludlow's 
representatives  are  the  trustees  for  the  purposes  of 
administration,  although  they  may  not  have 
actually  accepted  the  trusts.  The  plaintiff  oan 
only  obtain  this  money  by  administration.  The 
oase  nearest  in  point  is  Re  Harrison ;  Smith  v. 
Allen  (64  L.  T.  Rep.  442;  (1891)  2  Ch.  349) ;  but 
the  question  there  was  whether  the  representa- 
tives of  a  trustee  who  was  not  the  survivor  ought 
to  be  parties.  [Byrne.  J.  referred  to  McCheane 
v.  ClijUs  (86  L.  T.  Rep.  i!17 ;  (1902)  1  Ch.  911)  and 
Order  XVI.,  r.  11.] 

Norton,  K.C.  and  Bailhache  for  the  plaintiff. — 
We  are  only  asking  for  a  declaration  that  the 
defendants  are  liable  to  i-eplace  this  money,  so  as 
to  prevent  them  from  distributing  Jordan's 
estate  without  providing  for  our  claim.  The 
representatives  of  Ludlow  have  not  consented  to 
act  as  trustees,  and  there  are  no  trustees  of  the 
settlement  who  can  be  joined.  We  are  asking  for 
payment  of  the  money  into  court,  and,  when  that 
has  been  done,  new  trustees  can  be  appointed.  It 
is  not  necessary  to  make  Ludlow's  representa- 
tives parties,  for  it  is  admitted  that,  if  new 
trustee*  were  appointed  and  joined,  the  action 
would  be  properly  constituted. 

Byrne,  J. — This  action  is  brought  by  a 
beneficiary  under  a  settlement  dated  in  1869,  and 
asks  for  a  declaration  that  the  defendants,  who 
are  the  executors  of  a  deceased  trustee,  are  liable 
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as  such  executors  to  make  good  a  loss  which  has 
occurred  to  the  settlement  funds.   [His  Lordship 
read  the  claim.]   The  only  parties  who  are 
defendants  to  this  action  are  the  representatives 
of  a  trustee  who  was  not  the  last  surviving 
trustee ;  and  therefore  there  is  no  one  before 
the  court  who  represents  the  trust  estate,  if  I 
may  so  express  it.    The  person  in  whom  the 
right  to  recover  moneys  be) on ging  to  the  settle- 
ment is,  if  there  be  such  a  person  in  existence, 
the  representative  of  the  last  surviving  trustee. 
Cestuis  que  trtutent  can  come  into  court  to 
recover  money  which  was  lost,  joining  the  person 
in  whom  the  right  to  recover  it  is  legally  vested, 
by  reason  of  the  power  of  the  court  to  execute 
trusts  and  to  allow  beneficiaries  to  sue  in  their 
own  names,  if  a  sufficient  case  be  shown.  Cases 
have  been  cited,  of  which  Re  Harrison ;  Smith  v. 
Allen  (ttbi  tup.)  is  the  chief  example,  where  it 
was  held  that,  an  action  having  been  brought 
against  a  surviving  executor  and  trustee,  it  was 
not  necessary  to  make  the  representative  of  a 
deceased  trustee  a  party.   In  that  case,  in  an 
action  for  a  general  account  against  a  surviving 
executor  and  trustee,  it  was  held  that  it  was  not, 
in  the  absence  of  special  circumstances,  necessary 
for  the  plaintiff  to  make  the  representative  of  a 
deceased  trustee  or  executor  a  party.   If  the 
defendant  required  such  representative  to  be 
added,  and  the  circumstances  of  the  case  rendered 
it  advisable  that  he  should  be  so  added,  the  rules 
of  the  Supreme  Court  1883  provided  by  Order 
XVI.,  rules  11  and  48,  the  machinery  for  that 
purpose.   Cbitty,  J.  gives  his  reasons  for  saying 
the  action  might  be  brought  in  that  form,  and  he 
says:  "Many  judgments  have  been  made  with- 
out any  opposition  against  a  surviving  executor 
and  trustee,  without  joining  the  representatives 
of  others  who  had  died  before  the  action  was 
co rumen oed,  where  there  were  no  special  circum- 
stances in  the  case  rendering  it  necessary  that 
they  should  be  parties.   The  order  goes  in  the 
well-known  form."   No  authority  has  been  pro- 
duced to  me  to  show  that  judgment  could  be 
given  in  an  action  of  this  kind,  which  in  fact 
involves  something  in  the  nature  of  a  partial 
execution  of  the  trusts,  without  having  the 
persons  representing  the  trust  estate  before  the 
court.  It  may  be  that  there  is  no  present  trustee, 
as  there  may  be  no  representative  of  the  last 
surviving  trustee,  or,  if  there  be  one,  that  he  has 
refused  to  accept  the  trusts  of  this  settlement  ; 
but  in  the  present  case  there  is  a  person  entitled 
to  appoint  new  trustees  of  the  settlement,  and  if 
there  be  no  trustees  such  an  appointment  onght 
to  be  made,  and  there  is  no  reason  why  the  exist- 
ing trustees,  if  any,  as  such  new  trustees,  should 
not  be  brought  before  the  court.   It  is  argued 
that  this  action  is  not  asking  for  execution  of  the 
trusts,  but  is  only  brought  for  a  declaration  that 
the  estate  of  the  deceased  trustee  is  liable  for 
breaches  of  trust.   The  plaintiff  is  not  really 
entitled  to  be  paid  any  money  found  due,  and  it 
wonld  be  difficult  to  make  such  an  order  except 
in  the  presence  of  the  parties  entitled  to  be  paid, 
though,  of  course,  in  a  proper  case  possibly  some- 
body might  be  appointed  to  represent  the  capital 
of  the  trust  estate.   But  it  does  not  rest  there. 
The  plaintiff  wants  an  order  founded  on  it — 
namely,  the  investment  of  a  sum  to  answer  the 
loss.   The  case  is  of  some  importance,  for  there 
iB  no  authority  which  covers  it,  and  I  do  not  say 
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that  there  may  not  be  oases  in  which  the  court 
might  entertain  such  an  action  as  the  present, 
where  it  was  impossible  to  get  representatives 
l>efore  the  court ;  bat,  where  it  is  possible  to  do 
so.  some  person  should  be  appointed  to  represent 
the  estate.  The  case  mast  stand  over  to  enable 
the  present  trustees  to  be  joined,  or,  if  there  are 
none,  to  enable  new  trustees  to  be  appointed  and 
added  as  defendants. 

Solicitors :  Frederick  Kinch,  for  Lyndon  Moore 
and  Co.,  Newport,  Monmouth  ;  W.  R.  Smith  and 
Smyth,  for  Gardner*,  Abergavenny. 


KING'S  BENCH  DIVISION. 

Monday,  Dee.  21, 1903. 

(Before  Lord  Alvbrstone,  C.J.,  Lawrance  and 
Kennedy.  JJ.) 

Ex  parte  Wiles,  (a) 

Rating  —  Poor  rate  —  Application  for  distress 
warrant — Tender  of  part  of  rate — Jurisdiction 
of  justice*  to  issue  distress  warrant  for  whole 
rate — Jurisdiction  to  issue  warrant  of  commit- 
ment for  whole  rate — Distress  for  Rates  Act 
1849  (12  A  13  Vict.  c.  14),  ss.  1,  2. 

Where  upon  a  summons  for  a  distress  warrant  for 
a  poor  rate  the  person  liable  to  pay  the  same 
tenders  a  part  of  the  rate  in  court  before  the 
justices,  the  justices  have,  notwithstanding  such 
tender  in  court,  jurisdiction  to  issue  a  distress 
warrant  for  the  whole  amount  of  the  rate,  and, 
in  default  of  sufficient  distress  to  satisfy  the 
whole  amount,  to  issue  a  icarrant  of  com- 
mitment in  respect  of  the  whole  amount,  not- 
withstanding a  subsequent  tender  of  part. 

Hex  r.  Gillespie  and  others  (ante,  p.  15;  (1904) 
1  K.  S.  174)  explained. 

Motion  for  a  rule  nisi  for  a  writ  of  certiorari 
to  bring  up  and  quash  an  order  of  committal 
whereby  the  applicant,  one  Samuel  Wiles,  was 
committed  to  prison  for  the  space  of  twenty-one 
days  in  default  of  payment  of  a  certain  poor  rate, 
and  in  default  of  a  sufficient  distress  to  satisfy 
the  same ;  and  also  for  a  writ  of  habeas  eorjius  to 
bring  up  the  applicant  from  Wandsworth  Prison, 
where  he  was  imprisoned. 

The  affidavit  of  the  applicant  for  the  rules — 
Samuel  Wiles,  a  tailor  and  outfitter  residing  at 
New  Maiden,  Surrey— set  out  the  following  facts 


upon  which  the  appJ 

A  poor  rate  of  35*.  was  duly  made  upon  the 
appellant,  and  demanded  of  bim.  On  the  ground 
of  religious  conviction  he  refused  to  pay  that  part 
of  the  poor  rate— namely,  5«. — which  would  be 
appropriated  to  sectarian  religious  instruction 
under  the  Education  Act  1903.  On  three  distinct 
occasions  he  had  tendered  the  whole  of  the  rate, 
except  the  5*.,  which,  as  he  believed,  represented 
the  education  rate,  and  when  the  demand  note  was 
delivered  he  tendered  30s.  (being  the  whole  amount, 
less  the  bs.)  to  the  rate  collector  in  cash,  and 
this  tender  was  refused,  and  he  said  that  there 
were  more  than  sufficient  goods  of  his  at  his  house 
to  answer  the  rate  and  cost*. 

On  the  22nd  Sept  1903  he  appeared  before  the 
justices  at  Kingston-on-Thames  to  answer  a 
summons  for  nonpayment  of  the  rate,  together 
with  3s.  6d.  for  costs.  He  then  told  the  justices  that 
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he  was  willing  to  pay  the  rate,  except  the  5s.,  which 
he  declined  to  pay,  as  it  represented  that  part  of 
the  rate  which  wonld  be  appplied  to  sectarian 
religious  teaching.  He  had  the  30a.  in  his  hand 
and  tendered  the  same  in  court,  but  this  tender 
was  refused,  and  the  justices  issued  a  distress 
warrant  for  the  whole  amount  and  costs. 

The  warrant  officer  called  several  times  subse- 
quent to  this  and  aaked  him  to  pay  the  rate.  He  told 
the  officer  that  he  was  willing  to  pay  what  he  had 
already  offered,  and  that  if  the  officer  was  not  satis* 
fied  with  that  he  must  levy  for  the  amount.  The 
officer  looked  round  the  premises,  and  the  appli- 
cant informed  him  that  he  could  take  certain 
articles  which  he  pointed  out,  and  which  he 
valued  at  about  102. 

When  the  bailiff  b  went  to  distrain,  the  applicant 
again  tendered  the  30*.,  which  they  refused; 
and  in  their  return  to  the  distress  warrant  they 
reported  to  the  justices  that  there  was  no  sufficient 
distress  to  satisfy  the  whole  amount  of  the  rate 
and  costs. 

An  application  was  then  made  to  the  justices 
under  the  Distress  for  Rates  Act  1849  (12  &  13 
Vict.  c.  14),  a.  2,  alleging  that  the  applicant  had 
not  paid  the  rate  or  any  part  thereof,  and  had 
refused  so  to  do,  and  the  justices  thereupon  made 
an  order  of  commitment  whereby  the  applicant 
was  to  be  committed  to  prison  for  the  space  of 
twenty-one  days,  unless  the  above  sum  and  all 
costs  and  charges  should  be  sooner  paid. 

Under  this  warrant  of  commitment  the  appli- 
cant was  arrested  on  the  17th  Dec.  and  was  con- 
veyed to  Wandsworth  Prison,  and  he  was  still  in 
prison  at  the  date  of  this  application. 

There  was  no  question  that  there  was  ample 
distress  for  the  5t.,  though  there  was  a  question 
as  to  whether  there  was  sufficient  distress  for  the 
whole  35s. 

J.  A.  Compston  for  the  applicant. — The  present 
motion  is  for  a  writ  of  certiorari  to  test  the 
legality  of  the  action  of  the  justices  in  issuing  a 
committal  warrant  by  which  the  applicant  was 
sent  to  prison  for  twenty-one  days  for  non- 
payment of  the  poor  rate  of  35s.,  be  having  ten- 
dered 'Ms*,  part  thereof,  on  several  occasions  prior 
to  the  issue  of  the  committal  warrant,  including 
a  tender  to  the  justices  in  court  when  the  distress 
warrant  was  issued.  The  justices  had  no  juris- 
diction to  issue  the  distress  warrant  for  the  whole 
amount  of  the  rate.  The  justices  are  only 
empowered  to  issue  a  warrant  of  distress  for  the 
full  amount  if  the  whole  rate  is  in  arrear  and  is 
unpaid,  and  there  has  been  a  refusal  to  pay  any 
part  thereof.  Here  the  applicant  tendered  the 
greater  part  of  the  rate  in  cash  before  the  justices 
in  court,  and  it  is  in  evidence  that  the  applicant 
hud  sufficient  goods  on  his  premises  to  meet  the 
distress,  and  unquestionably  to  meet  the  distress 
after  taking  into  account  the  30s.  tendered. 
According  to  the  recent  decision  of  this  court  in 
Rem  v.  Qulespie  and  'others  (ante,  p.  15 ;  (1904)  1 
K.  B.  174),  the  justices  ought  not  to  have  issued 
a  distress  warrant  for  the  whole  amount  of  the 
rate,  bat  ought  to  have  issued  it  for  the  balance 
only.  But  even  if  the  justices  were  right  in 
issuing  the  distress  warrant  for  the  full  amount, 
they  were  not  justified  in  issuing  the  warrant  of 
commitment  for  the  full  amount.  The  warrant 
of  commitment  is  therefore  bad.  The  applicant 
is  also  entitled  to  a  writ  of  habeas  corpus.  If 
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the  rules  are  granted,  they  ought  to  be  made 
returnable  before  the  Vacation  judge. 

Lord  Alverstone,  C.J.  —  We  are  clearly  of 
opinion  that  there  ought  to  be  no  rule  in  this 
case.  The  present  application  has  no  doubt 
arisen  from  a  misunderstanding  of  the  decision 
of  this  court  in  the  recent  case  of  Bex  v.  Gillespie 
and  othert  (ubi  tup.).  In  that  case  a  part  of  the 
rate  had  been  tendered  in  court  before  the  magis- 
trate, and  this  court  held  that  the  magistrate  had 
a  discretion  to  issue  the  distress  warrant  for  the 
balance  only,  and  that  where  a  part  of  the  rale 
had  been  tendered  before  him  in  court  this  court 
could  not  by  mandamus  compel  him  to  issue  a 
distress  warrant  for  the  whole  amount.  In  this 
case  the  magistrates  bad  issued,  first,  a  distress 
warrant  for  the  full  amount  and  then  a  commit- 
ment order  for  the  full  amount,  and  in  so  doing 
they  had  acted  within  their  jurisdiction  and 
within  their  rights.  We  are  now  asked  to  say 
that,  because  the  applicant  had  tendered  part  of 
the  rate  in  court  before  the  magistrates,  the 
magistrates  had  no  jurisdiction  to  issue  a  warrant 
for  the  full  amount.  We  think  that  is  not  so, 
and  that  the  magistrates  bad  jurisdiction  to  issue 
the  distress  warrant  for  tha  whole  amount.  We 
are  of  opinion  that  the  magistrates  had  jurisdic- 
tion to  do  what  they  did,  and  that  there  should 
be  no  rule. 

Lawrakce  and  Kennedy,  JJ.  concurred. 

Rule  refused. 

Solicitors  for  the  applicant,  C.  and  E.  Wood, 
roffe. 


Friday,  Jan.  15. 
(Before  Lord  Alverstone,  C.J.,  Wills  and 
Kennedy,  JJ.) 
Knvckey  v.  Redbuth  Bubal  District 
Council,  (a) 
Mine— Owner— Duty  to  fence— Public  well  in 
shaft  of  abandoned  mine — Vesting  of  well  in 
local  authority — Liability  of  local  authority  to 
fence— Public  Health  Act  1875  (38  &  39  Vict, 
c.  o.>),  ».  64 — Metalliferous  Mines  Regulation 
Act  1872  (35  <£•  36  Vict.  c.  77),  ss.  13,  41. 
Where  the  shaft  of  an  abandoned  mine  contains 
water  and  is  used  by  the  inhabitants  of  the 
district  as  a  will  and  as  being  a  public  well 
become*  vested  in  the  local  authority  under 
sect.  64  of  the  Public  Health  Act  1875,  the  local 
authority  are  not  the  "  owners  "  of  the  mine,  or 
the  persons  ''interested  in  minerals  of  the  mine," 
within  the  meaning  of  sect.  13  of  the  Metal- 
liferous Mines  Regulation  Act  1872,  and  are  not 
bound  under  that  section  to  fence  the  shaft,  and 
consequently,  in  the  absence  of  negligence  on 
their  part,  they  are  not  liable  for  injuries  caused 
by  the  shaft  not  having  been  fenced. 

Appeal  by  the  plaintiff  from  the  County  Court 
of  Cornwall,  held  at  Redruth. 

The  action  was  brought  by  the  plaintiff,  who 
was  a  farmer  near  Redruth,  to  recoTer  33/.  for  the 
loss  of  his  horse,  which  had  strayed  and  fallen 
into  a  well  which,  as  the  plaintiff  alleged, 
the  defendants,  as  the  local  authority,  were  under 
a  statutory  obligation  to  fence. 

The  well  was  the  shaft  of  an  old  disused  mine, 
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and  was  in  depth  some  36ft.  to  the  top  of  the 
water  and  about  5ft.  of  water.  It  was  situate  in 
a  Held  on  another  farm  and  was  a  public  well,  the 
ovidenco  showing  that  the  people  of  the  district 
all  got  water  from  it,  though  they  had  to  open 
and" pass  through  a  gate  belonging  to  the  plain- 
tiff to  get  to  the  well.  Each  person  provided  his 
own  rope  for  raising  the  water. 

The  well  was  unfenced,  and  the  plaintiff's  horse 
strayed  and  fell  into  it,  and  it  appeared  that  in 
the  year  1887  a  dog  fell  into  it,  and  that  the  sani- 
tary inspector  of  the  local  authority  attended  to 
the  matter  by  having  the  dog  removed  from  the 
well,  and  by  having  notices  printed  and  distributed 
that  a  decomposed  dog  had  been  found  there,  and 
that  the  water  was  not  fit  to  be  drunk,  and  it 
appeared  that  the  horse  was  taken  out  of  the  well 
by  the  sanitary  inspector. 

For  the  defendants  it  was  contended  l>efore  the 
County  Court  judge  that  there  was  no  duty  on 
the  defendants  to  fence  the  shaft;  that  the  horse 
waB  trespassing  and  so  fell  into  the  well,  and  tbat 
all  the  things  the  council  had  done  they  were 
entitled  to  do  under  sects.  3  and  7  of  the  Public 
Health  (Water)  Act  1878  (41  &  42  Vict.  c.  25). 

For  the  plaintiff  it  was  contended  (1)  that  the 
well  became  vested  in  the  defendants'  pre- 
decessors by  virtue  of  sect.  64 of  the  Public  Health 
Act  1875 ;  (2)  that  it  was  an  old  pit  shaft ; 
and  (3)  that  the  defendants  were  bound  to  fence 
it  under  sect.  13  of  the  Metalliferous  Mines 
Regulation  Act  1872  (35  &  36  Vict.  c.  77),  as  being 
the  owners  of  the  mine  or  persons  interested 
in  the  minerals  of  the  mine,  within  the  meaning  of 
that  section:  (Evans  v,  Mottyn,  36  L.  T.  Rep. 
856  ;  2  C.  P.  Div.  547). 

The  learned  County  Court  judge  held  that  the 
well  became  vested  in  the  defendant  council  or 
their  predecessors  by  virtue  of  sect.  64  of  the 
Public  Health  Act  1S75;  that  it  was  an  old  pit 
shaft ;  and  that  the  defendant  council  were  not, 
by  the  vesting  of  the  well,  owners  or  persons 
interested  in  the  minerals,  so  as  to  compel  them 
to  fence  it  under  sect.  13  of  the  Metalliferous 
Mines  Regulation  Act  1S72.  and  he  gave  judg- 
ment for  the  defendants. 

The  plaintiff  appealed. 

The  Public  Health  Act  1875  (38  &  39  Vict.  c.  55) 
provides : 

Scot.  64.  All  existing  public  cisterns,  pomps,  wells, 
reservoirs,  conduits,  aqueducts,  and  works  used  (or  the 
gratuitous  supply  of  water  to  the  inhabitants  of  tbe 
distriot  of  any  local  authority,  eball  vest  in  and  be 
under  tbe  control  of  snoh  authority,  and  suoh  authority 
may  oauts  the  same  to  be  maintained  and  plentifully 
supplied  with  pure  and  wboleaomu  water  or  may 
substitute,  maintain,  and  plentifully  supply  with  pure 
and  wholesome  water  other  snob  works  equally  con- 
venient ;  they  may  also  (eubjeot  to  tbe  provision!  of  this 
Act)  construct  any  other  such  works  for  supplying  water 
for  the  gratuitous  use  of  any  inhabitants  who  choose  to 
oarry  the  same  away,  not  for  sale,  but  for  their  own 
private  we. 

The  Metalliferous  Mines  Regulation  Act  1872 
(35  «fc36  Vict.  c.  77)  provides  : 

Sect.  13.  Where  any  mine  to  wbioh  this  Act  applies  is 
abandoned  or  the  working  thereof  discontinued,  at  what- 
ever time  suoh  abandonment  or  discontinuance  occurred, 
tbe  owner  thereof,  and  every  other  person  interested  ia 
the  minerals  of  the  mine,  shall  cause  the  top  of  tbe  shaft 
and  any  aide  entrance  from  tbe  surface  to  be  kept 
securely  fenced  for  the  prevention  of  accidents.  Provided 
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tUt— (1)  Subject  to  My  contract  to  the  contrary,  the 
owner  of  the  mint  shall,  as  between  him  and  any  other 
person  interested  in  the  minerals  of  the  mine,  be  liable 
to  carry  into  effect  this  section,  and  to  pay  my  costs 
incurred  by  any  other  person  interested  in  the  minerals 
of  the  mine  in  c&rryinj?  this  section  into  effect. 
(3)  Nothing  in  this  section  shall  exempt  any  person 
from  any  liability  under  any  other  Aot  or  otherwise.  If 
any  person  fail  to  act  in  conformity  with  this  section  he 
»u»ll  be  guilty  of  an  offence  against  this  Aot.  Any  shaft 
or  side  entrance  whioh  ia  not  fenoed  as  required  by  this 
■ectiou,  and  ia  within  fifty  yards  of  any  highway,  road, 
footpath,  cr  plaoe  of  public  resort,  or  is  in  open  or 
tin  inclosed  land,  or  is  required  by  an  inspector  as  afore - 
•aid  to  be  fenced,  shall  be  deemed  to  be  a  nuisance 
within  the  meaning'  of  section  eight  of  the  Nuisances 
V.emoval  Aot  for  England  1855  as  amended  and  extended 
by  the  Sanitary  Aot  1866. 

Sect.  41.  In  this  Act,  unices  the  context  otherwise 
requires  :  The  term  "  mine"  includes  every  shaft  in  the 
coarse  of  being  sank,  and  every  level  and  inclined  plane 
in  the  course  of  being  driven  for  commencing  or  opening 
any  mine,  or  for  searching  for  or  proving  minerals,  and 
all  the  shafts,  levels,  planes,  works,  machinery,  tram- 
ways, and  sidings,  both  below  ground  and  above  ground 
in  and  adjacent  to  a  mine,  and  any  suoh  shaft,  level,  and 
inclined  plane,  and  belonging  to  the  mine.   The  term 

shaft "  includes  pit.  The  term  "owner  "when  used 
in  relation  to  any  mine  means  any  person  or  body  oorpo- 
rate  who  ia  the  immediate  proprietor,  or  lessee,  or 
occupier  of  any  mine,  or  of  any  part  thereof,  and  does 
not  include  a  person  or  body  corporate  who  merely 
receives  a  royalty,  rent,  or  fine  from  a  mine,  or  is  mereiy 
the  proprietor  of  a  mine  subject  to  any  lease,  grant,  or 
licence  for  tho  working  thereof,  or  is  merely  the  owner 
of  the  soil  and  not  interested  in  the  mii.orals  of  the 
mines. 

Bethune  (R.  C.  Glen  with  him)  for  the  plaintiff. 
—The  question  tarns  upon  sect  64  of  the  Public 
Health  Act  1875  and  sect.  13  of  the  Metalliferous 
Mines  Regulation  Act  1872.  Under  sect.  64  of 
the  Act  of  1875  the  well  became  vested  in  the 
local  authority,  and  the  judge  has  found  that  it 
was  so  vested  in  the  defendant  council.  The 
definition  of  "  owner  "  is  given  in  sect.  41  of  the 
Act  of  1872,  and  the  judge  has  held  that  the 
defendant  council  did  not  become  the  "  owners  " 
within  the  meaning  of  that  section.  The  definition 
of  "  mine  "  is  given  in  sect.  41,  and  it  shows  that 
jou  can  have  an  abandoned  mine  in  which  there 
are  no  minerals.  The  well  vested  in  the  defendants 
under  sect  64,  and  they  were  owners  of  it ;  it  was 
a  mine  within  the  meaning  of  the  Metalliferous 
Mines  Regulation  Act  1872,  and  it  was  an  aban- 
doned or  discontinued  mine,  and  therefore  it  came 
within  the  terms  of  sect.  13  of  that  Act  The 
defendants  are  therefore  liable  under  sect  13  to 
fence  it,  and,  as  they  did  not  do  so,  they  are  liable 
in  damages  to  the  plaintiff  for  the  loss  of  his 
hor&f}.  Anyone  who  comes  within  the  definition 
of  "owner  "  in  sect  41  iB  liable,  although  there 
may  be  many  owners.  If  this  well  had  been 
dosed,  the  defendants,  as  the  local  authority, 
would  have  had  a  right  to  get  it  opened.  If 
the  well  was  vested  in  the  defendants  under 
sect.  64  they  were  liable,  under  sect.  13  of  the 
Act  of  1872,  to  fence  it,  as  being  the  owners  of  it : 

Evans  v.  Jfoetyn,  36  L.  T.  Rep.  856 ;  2  C.  P.  Div. 
547. 

In  Dublin  United  Tramways  Company  v.  Fitz- 
gerald v87  L.  T.  Rep.  532 ;  (1903)  A.  C.  t>9)  it  was 
held  that  a  tramway  company,  in  whom  the  road- 
way between  the  rails  of  their  line  had  vested 
under  the  Tramways  Act  1870,  were  liable  in 


damages  to  a  person  who  had  sustained  injuries 
by  reason  of  such  roadway  being  out  of  repair ; 
and  upon  the  aame  principle,  where  a  well  ia 
rested  in  a  public  authority  by  virtue  of  a  statute, 
they  ought  to  be  equally  liable  for  injury  caused 
by  their  not  fencing  the  well.  [He  also  referred 
to  Coverdale  v.  Charlton  (40  L.  T.  Rep.  88;  4 
Q.  B.  Div.  104)  as  to  the  vesting  of  the  well  in 
the  defendants;  and  Kennedy,  J.  referred  to 
Fotter  v.  Owen  (67  L.  T.  Rep.  712).] 

8ehiller  for  the  defendants  (the  local  authority). 
—The  learned  judge  was  right  in  holding  that 
there  was  no  obligation  upon  the  defendants  under 
sect.  13  to  fence  the  well.  I  assume  that  this 
was  a  public  well,  and  that  under  sect.  64  it  vested 
in  the  defendants  as  the  local  authority,  yet  even 
then  sect  13  does  not  impose  any  obligation 
upon  the  local  authority  to  fence  it  Sect  13 
points  to  a  different  state  of  circumstances  alto* 
getber.  If  the  contention  for  the  plaintiff  is 
right,  then,  if  a  person  sank  a  shaft  and  water 
sprang  up  in  it,  the  local  authority  would  be  the 
persons  who  would  be  entitled  to  get  the  minerals ; 
but  it  would  be  a  strong  proposition  to  say  that 
the  owner  who  hod  sunk  the  shaft  should  not  get 
the  minerals  through  that  shaft.  When  the 
words  of  sect.  13  are  looked  at,  it  is  clear  that 
the  word  "  owner  "  means  the  person  who  has  the 
right  to  get  the  minerals  out  of  the  mine. 
Sects.  13  and  41  contemplate  two  different  sets  of 
circumstances  with  regard  to  the  word  "  owner." 
[Lord  Alverstone,  C.J. — If  the  well  is  vested 
in  the  defendants  as  owners,  why  may  they  not 
Lo  bound  to  fence  it,  apart  altogether  from  this 
section  ?]  They  would  not  be  so  bound  to  fence 
it  because  they  would  have  no  right  to  go  on  the 
land  except  under  and  by  virtue  of  this  section. 
Even  under  sect.  64  the  local  authority  are  not 
bound  to  maintain  the  well ;  their  duties  in  that 
reBpect  are  wholly  discretionary,  indicated  by  the 
word  "  may."  Although  for  the  general  purposes 
of  the  Act  the  word  "  owner  "  is  defined  widely  in 
sect.  41,  yet,  when  we  come  to  sect.  13,  only  those 
who  are  entitled  to  or  interested  in  the  minerals 
in  the  mine  are  deemed  to  be  owners ;  and  under 
that  section  it  is  only  those  who  have  got  the 
benelcial  interest  in  the  minerals  of  the  mine 
who,  as  owners,  are  to  fence  off  the  mine. 
There  was  really  no  evidence  on  which  the  judge 
could  find  that  this  was  a  public  well.  [He  was 
stopped  upon  the  question  as  to  sect  13.] 

Bethune,  in  reply,  referred  to  the  judgment  of 
Lord  Macnaghten  in  Mayor,  Stc,  of  Tunbridge 
Welle  v.  Baird  (74  L.  T.  Rep.,  at  p.  388 ;  (lfct'0) 
A.  C,  at  p.  442). 

Lord  Alverstone,  C.J. — In  this  case  the 
learned  County  Court  judge  has  found  that  the 
well  was  a  public  well  and  became  vested  in  the 
defendants  by  virtue  of  sect.  64  of  the  Public 
Health  Act  187.*>.  I  have  no  doubt  there  was 
evidence  on  which  he  might  come  to  that  finding. 
That  being  so,  of  course  we  do  not  sit  in  review 
upon  his  judgment  with  regard  to  that  matter. 
Bat  it  seems  to  me  that  that  is  by  no  means  con- 
clusive of  the  case,  and  in  fact  goes  a  very  little 
way  to  decide  it.  I  agree  that  the  vesting  of  the 
well  under  sect.  64  of  the  Public  Health  Act  will, 
according  to  ordinary  principles  applicable  to 
such  vestings  under  such  Acts  in  public  bodies, 
vest  in  the  public  authority  certain  rights  of  pro* 
perty  in  the  well  and  in  so  much  of  the  land  as  is 
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necessary  for  them  to  perform  their  duties.  I 
have  very  little  doubt  that  the  public  authority, 
in  taking  steps  to  prevent  nuisances,  will  have 
the  right,  and  very  likely  the  duty,  to  protect  the 
well  from  danger,  if  in  order  to  discharge  their 
dnty  and  make  the  well  properly  efficient  for  its 
purpose  they  might  think  it  right  so  to  do.  That, 
however,  is  not  the  question  we  have  to  decide  in 
this  case.  It  is  not  alleged  against  the  defendants 
that  because  they  were  the  owners  of  the  weil 
they  kept  the  well  in  a  dangerous  condition 
whereby  the  horse  fell  into  the  well.  It  is  not 
alleged  that  they  bad  a  nuisance  near  a  highway 
or  anything  of  that  kind,  and  counsel  for  the 
plaintiff  very  frankly  said  at  the  opening  of  his 
argument  that  he  had  no  case  except  that  based 
on  sect.  13  of  the  Metalliferous  Mines  Regulation 
Act  1872.  Therefore  we  have  not  got  to  con- 
eider  what  might  be  the  liability  of  the  defendants 
if  this  were  the  ordinary  case  of  nuisance  and, 
the  well  being  vested  in  the  district  council,  we 
had  to  consider  whether  the  local  authority  had 
been  guilty  of  a  breach  of  a  statutory  obligation 
imposed  upon  somebody  by  sect.  13.  Sect  13 
says  :  "  Where  any  mine  to  which  this  Act  applies 
is  abandoned  the  owner  thereof  and  every  other 
person  interested  in  the  minerals  of  the  mine 
shall  cause  the  top  of  the  shaft  to  be  securely 
fenced."  If  those  words  stood  there  by  them- 
selves without  the  interpretation  clause,  I  think 
it  could  scarcely  be  disputed  that  "  thereof  "  there 
means  "  of  the  mine,"  and  that  meaning  is  accen- 
tuated by  the  provision  extending  not  only  to  the 
owner  of  the  mine,  but  to  "every  other  person 
interested  in  the  minerals  of  the  mine."  There- 
fore the  duty  of  seeing  to  the  fencing  is  put  upon 
persons  who  are  either  owners  of  the  mine  or  are 
connected  with  the  mine — that  is  to  say,  with  the 
minerals  underground.  Then  came  sect.  41,  which 
extends  "  mine  so  as  to  include  all  the  shafts 
both  below  ground  and  above  ground  in  or 
adjacent  to  the  mine.  Therefore  I  agree  that 
the  same  person  who  owns  the  mine  also  owns  the 
shafts,  and  it  is  the  owner  of  the  shafts  in 
connection  with  that  mine  who  is  under  the 
obligation  imposed  by  sect.  13.  Lastly,  it  seems 
to  me  that  the  section  was  pointing  to  the 
owner  of  the  mine  and  the  minerals  or  the 
persons  interested  in  the  minerals  of  the  mine, 
as  distinguished  from  the  mere  owners  of  the 
soil  for  other  purposes,  and  that  the  exclu- 
sion from  the  word  "  owner  "  of  certain  persons 
is  made  abundantly  plain.  The  term  "owner" 
is  defined,  and  "  owner  "  when  used  in  relation  to 
any  mine  shall  include  bodies  corporate,  imme- 
diate proprietor,  or  lessee  or  occupier  of  any 
mine,  but  does  not  include  a  person  who  is  merely 
the  owner  of  the  soil  and  who  is  not  interested 
in  the  minerals  of  the  mines.  That  being  so,  it 
seetas  to  me  that  whether  we  look  at  sect.  13  by 
itself,  or  whether  we  read  it  with  sect.  41,  the 
word  "owner"  does  not  mean  or  refer  to  the 
mere  legal  ownership  of  the  soil  which  surrounds 
the  shaft,  but  it  does  refer  to  the  person  who  is 
either  owner  of  the  mines,  or  is  so  interested  in 
the  minerals  of  the  mines  as  to  come  within  the 
language  of  sect.  13.  That  being  the  case,  what  is 
the  position  of  these  defendants  ?  They  have  the 
well.  It  is  on  private  property  to  a  certain  extent, 
and  it  is  approached,  we  are  told,  by  a  lane  which 
is  not  a  public  highway.  I  think,  considering  the 
language  of  that  section  and  sect  64  of  the  Public 


Health  Act  1875,  it  would  seem  to  indicate  that  the 
County  Court  judge  might  come  to  the  conclusion, 
to  which  he  has  come  in  this  case,  that  the 
well  was,  for  the  purposes  of  sect.  64  of  the  Act 
of  1875,  vested  in  the  defendants.  Therefore 
that  is  why  I  commenced  my  judgment  by  saying 
that  I  accept  that  position  for  the  purposes  of 
this  case.  In  my  opinion  the  defendant  council 
were  not  owners  of  the  mine  or  the  shaft  within 
the  meaning  of  sect  13  of  the  Act  of  1872.  They 
were  certainly  not  persons  interested  in  the 
minerals,  and  therefore  the  County  Court  judge 
was  right  in  saying  that  the  action  against  them 
is  founded  solely  upon  sect  13,  and  there  being, 
apart  from  the  statute,  no  case  against  them  of 
negligence  in  keeping  their  well,  I  think  the 
learned  judge  was  right,  and  that  this  appeal 
must  be  dismissed. 

Wills,  J. — I  am  entirely  of  the  same  opinion. 
I  think  that  the  keynote  of  sect  13  is  that  the 
liability  is  cast  upon  either  the  owner,  or  the 
person  having  an  interest  akin  to  ownership  in 
the  minerals  of  the  mine,  and  nobody  else.  I  think 
that  that  is  accentuated  by  the  consideration  of 
the  definition  of  "  owner  "  in  sect  41,  which  for 
certain  purposes  excludes  persons  who  are  not 
interested  in  the  minerals  of  the  mines.  There- 
fore I  think  there  is  no  pretence  for  saying  that 
the  defendants  in  this  case,  the  local  authority, 
are  at  all  interested  in  the  minerals  of  the  mine, 
whatever  that  may  mean,  which  either  was  an 
abandoned  mine,  or  which  then  was  said  to  have 
been  an  abandoned  mine,  but  whioh  had  once 
been  a  mine  containing  minerals.  I  think, 
therefore,  that  the  defendants  are  not  liable,  and 
the  only  case  whioh  was  made  against  them,  as  I 
understand,  at  the  trial  was  that  they  were  liable 
by  virtue  of  sect.  64  of  the  Publio  Health  Act 
1875  and  sect  13  of  the  Metalliferous  Minos 
Regulation  Act  1872. 

Kennedy,  J. — I  am  of  the  same  opinion.  It 
seem 8  to  me  that  when  we  consider  this  q  uestion 
it  is  impossible  to  say  that  the  public  body,  in 
whom,  under  sect  64,  the  well  became  vested  and 
to  whom  control  of  the  well  passed,  are  the 
owners  merely  by  virtue  of  that  statutory  pro- 
vision in  sect  13  of  the  Metalliferous  Mines 
Regulation  Act  1872. 

Appeal  dismissed.    Leave  to  appeal  refuted. 

Solicitors  for  the  plaintiff,  Bobbins,  Billing, 
and  Co.,  for  Paige  and  OrylU,  Redruth. 

Solicitors  for  the  defendants,  Coode,  Kingdon, 
and  Cotton,  for  Wultert,  Camborne. 


Jan.  25  and  26. 
(Before  Lord  Alvkrstonb,  C.J.,  Wills  and 
Kennedy,  J  J.) 

Tower  Division  Licensing  Justices  (apps.)  v. 
Chambers  and  others  (reaps.),  (a) 

Licensing — lieerhoute  licensed  before  1869 — Con- 
viction of  licence-holder  for  selling  spirits — 
Disqualification  of  licence-holder — Application 
by  owner  to  special  sessions  for  licence— Discre- 
tion of  justices— I/imitation  to  the  four  specified 
grounds—  Wine  and  Beerhouse  Act  1869  (32  £■  33 
Vict.  c.  27),  m.  8,  19— Licensing  Act  1874  (37  & 
38  Vict.  c.  49),  s.  15. 

The  holder  of  the  licence  of  a  beerhouse  which  had 

(•)  Reported  by  W.  W.  Oku,  Em).,  B&rrtsur-tt-L&w. 
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been  licensed  for  the  tale  of  beer  and  trine  to  be 
consumed  on  or  off  the  premises,  prior  to  and 
continuously  since  the  1st  May  1869,  was  for  the 
first  time  convicted  of  the  offence  of  selling 
spirits  trithout  a  licence,  and  the  beerhouse  teas 
thereupon  elated.  At  the  next  special  sessions 
the  owner  of  the  beerhouse  applied  under  tect.  15 
of  the  Licensing  Act  1874  for  the  grant  of  a 
licence  for  the  sate  of  beer  and  wine  by  retail  in 
respect  of  the  premises  to  a  person  who  was  then 
the  resident  occupier  of  the  premises.  The 
licence  was  refused  by  the  special  tees  ions  upon 
grounds  other  than  one  of  the  four  grounds 
specified  in  sect.  8  of  the  Wine  and  Beerhouse 
Act  1869. 

Held,  upon  the  authority  o/Ex  parte  Flinn  and 
Sons  (No.  2)  (81  L.  T.  Rep.  221 ;  (1899)  2  Q.  B. 
607) — the  distinction  between  the  application, 
as  in  that  case,  to  a  court  of  summary  jurisdic- 
tion for  an  authority  to  carry  on  the  business 
in  the  meantime,  and  the  application  to  the 
special  tessiont  for  the  grant  of  a  licence,  being 
for  this  purpose  immaterial — that  sect.  19  of 
the  Wine  and  Beerhouse  Act  1869  applied,  and 
that  consequently  the  special  sessions  nod  not  a 
.  general  discretion  to  refuse  the  licence,  but  could 
only  refute  the  same  upon  one  or  other  of  the 
four  grounds  specified  in  tect.  8  of  that  Act. 

Case  stated  by  the  Court  of  Quarter  Sessions  for 
the  county  of  London,  upon  an  appeal  heard  and 
determined  at  the  general  quarter  sessions  of  the 
peace  held  at  Clerkenwell  for  the  county,  on  the 
16th  Oct.  1903,  against  the  refusal  of  the  appel- 
lants (the  licensing  justices  for  the  Tower  division) 
to  grant  to  the  respondent  Coburn  a  certificate 
authorising  the  grant  to  him  of  a  licence  to  sell 
by  retail  beer  and  wine  to  be  consumed  on  or  off 
the  premises,  at  a  house  known  as  the  Coach  and 
Horses,  situate  in  the  parish  of  St  George-in-the- 
East.  in  the  Tower  division. 

The  appeal  was  allowed  by  the  quarter  sessions 
subject  to  this  case. 

The  Coach  and  Horses  beerhouse  was  licensed 
for  the  sale  of  beer  and  wine  to  be  consumed  on 
or  off  the  premises  prior  to  the  1st  May  1869,  and 
the  licence  had  been  renewed  from  time  to  time, 
the  hut  renewal  thereof  ha  ring  been  made  to  one 
Joseph  Arch,  the  then  tenant,  at  the  general 
annual  licensing  meeting  of  the  division  on  the 
13th  Feb.  1903. 

In  the  month  of  July  1903  proceedings  were 
instituted  by  the  Excise  authorities  against  Joseph 
Arch,  under  the  Beerhoose  Act  1834  (4  &  5 
Will.  4,  c.  85),  s.  20,  to  recover  penalties  under 
the  Excise  Licences  Act  1825  (6f  Geo.  4,  c.  81), 
and  Joseph  Arch  was  on  the  30th  July  1903  for 
the  first  time  convicted  of  the  offence  of  selling 
spirits  without  a  licence,  a  copy  of  the  conviction 
being  annexed  to  thiB  case. 

The  beerhouse  was  thereupon  closed  for  the 
sale  of  beer  and  wine,  and  was  not  again  opened 
for  such  sale  until  after  the  heariug  of  the  above- 
mentioned  appeal  on  the  16th  Oct. 

On  the  18th  Sept.  1903  an  application  was  made 
to  a  metropolitan  police  magistrate,  sitting  at  the 
Thames  Police-court,  on  behalf  of  the  respondents 
Chambers,  Sichell,  and  Coombes  (trading  as 
Chambers  Brothers  and  Co.),  who  were  the  owners 
of  the  beerhouse,  pursuant  to  sect.  15  of  the 
Licensing  Act  1874.  for  authority  to  the  respon- 
dent Coburn  to  carry  on  the  same  business  upon  the 


same  premises  until  the  then  next  special  sessions 
for  licensing  purposes.  This  application  was.  at 
the  suggestion  of  the  magistrate,  treated  as  with- 
drawn. 

On  the  28th  Sept  1903  (being  the  then  next 
special  sessions  of  the  Tower  division  for  licensing 
purposes)  a  further  appplication  was  made  on 
behalf  of  the  owners  to  such  special  sessions  for 
the  grant  of  a  licence  for  the  sale  of  beer  and 
wine  by  retail  in  respect  of  such  premises  to  the 
respondent  Coburn,  pursuant  to  sect.  15  of  the 
Licensing  Act  1874.  The  respondent  Coburn 
was  then  the  real  resident  holder  and  occupier  of 
the  beerhouse.  The  grant  of  such  licence  was 
refused  at  the  special  sessions  upon  grounds  other 
than  one  or  more  of  the  four  grounds  specified 
in  sect.  8  of  the  Wine  and  Beerhouse  Act  1869 
(32  &  33  Yict.  c.  27).  There  was  no  evidence 
before  the  licensing  justices  which  would  bring 
the  case  within  any  one  of  those  four  grounds. 

Against  this  refusal  the  respondents  duly 
appealed  to  the  Court  of  Quarter  Sessions,  when 
it  was  contended  on  behalf  of  the  appellants 
that  the  licensing  justices  had  jurisdiction  to 
refuse  the  grant  of  the  licence  to  the  respon- 
dent Coburn  upon  grounds  other  than  one  or 
more  of  the  four  grounds  specified  in  sect.  8  of 
the  Wine  and  Beerhouse  Act  1869,  and  on  behalf 
of  the  respondents  it  was  contended  that  the 
jurisdiction  of  the  licensing  justices  to  refuse  the 
grant  was  limited  to  one  or  more  of  the  four 
grounds. 

The  Court  of  Quarter  Sessions  found  for  the 
respondents,  and  allowed  the  appeal. 

The  question  for  the  opinion  of  tbe  court  was 
whether  upon  the  facts  above  stated  the  licensing 
justices  for  the  Tower  division  aforesaid  had 
jurisdiction  to  refuse  the  grant  to  the  respon- 
dent Coburn  upon  any  ground  other  than  one  or 
more  of  the  four  grounds  specified  in  sect.  8  of 
the  Wine  and  Beerhouse  Act  1869. 

If  the  court  should  answer  the  question  in  the 
negative,  the  order  of  the  sessions  was  to  stand ; 
but  otherwise  the  order  of  sessions  was  to  be 
quashed  and  the  appeal  sent  back  to  the  Court 
of  Quarter  Sessions  to  be  heard  on  the  merits,  or 
suoh  other  order  was  to  be  made  as  to  the  court 
seemed  just 

The  Licensing  Act  1874  (37  &  38  Vict  c.  49) 
provides  r 

Sect.  15.  Where  any  licensed  person  is  convicted  for 
the  first  time  of  any  one  of  tbe  following  offences  .  .  . 
(3)  Selling  spirits  without  a  spirit  hoenoe  .  .  .  sod 
in  consequence  cither  }>eoomee  personally  disqualified  or 
hoe  bis  lioenco  forfeited,  there  may  be  made  by  or  on 
behalf  of  tbe  owner  of  tbe  premises  an  application  to  a 
court  of  summary  jurisdiction  for  authority  to  carry  cn 
the  same  bnainess  on  the  same  premises  until  the  next 
special  sessions  for  licensing  purposes,  sad  a  farther 
application  to  such  next  special  sessions  for  the  grant 
of  a  licence  in  respect  of  snob,  premises,  and  for  this 
purpose  tbo  provisions  contained  in  the  Intoiioating 
Liquor  Licensing  Aot  1828  with  respect  to  the  grant 
of  a  temporary  authority  and  to  the  grant  of  lioenoes 
at  special  sessions  ■ball  apply  as  if  tbe  person 
convioted  had  been  rendered  incapable  of  keeping  an 
inn,  and  the  person  applying  for  such  grant  was  bis 
assignee. 

The  Wine  and  Beerhouse  Act  1869  (32  £  33 
Vict  c.  27)  provides  : 

Sect.  19.  Where,  on  the  first  of  May,  ono  thousand 
ei-bt  huudrod  and  sixty-nine,  a  licence  under  any  of  the 


Digitized  by  G( 


230-Voi.  xc] 


THE  LAW  TIMES. 


[April  16,  1904. 


K.B.  Div.]   Tower  Division  Licensing  Justices  v.  Chambbbs  and  otbbbs.  [K.B.  Div. 


■Mid  recited  AoU  is  in  force  with  re»p*ct  to  a.ny  house  or 
•hop  for  the  able  by  retail  therein  of  beer,  cider,  or  wine 
to  be  consumed  on  the  premise*,  it  shell  not  be  lewfol 
for  the  justices  to  refnee  an  application  for  a  certificate 
for  the  aaJe  of  beer,  cider,  or  wino  to  be  connnmed  on 
the  premised  in  respect  of  snob  house  or  shop,  except 
upon  one  or  more  of  tbefrronnda  ujion  which  an  applica- 
tion  for  a  certificate  nnder  this  Act  in  respect  of  a 
license  for  the  sale  of  beer,  older,  or  wine,  not  ts  be  con- 
sumed on  the  pramiaci,  may  be  refused  in  acoordanoe 
-with  this  Act. 

Sect,  19  was  amended  by  sect.  7  of  the  Wine  and 
Beerhouse  Act  Amendment  Act  1870  (33  Sl  34 
Vict.  c.  29)  as  follows  : 

Sect.  7.  The  nineteenth  section  of  the  principal  Act 
that  is,  of  the  Act  of  1869]  shall  extend  to  lieenoes 
gran  tod  by  way  of  renewal  from  time  to  time  of  licence* 
in  force  on  the  1st  day  of  May  I860,  whether  such 
lioenoes  continue  to  be  held  by  the  same  person  or  buve 
bosn  or  may  be  transferred  to  any  other  person  or 

The  four  grounds  upon  which  the  justices  can 
act  in  refusing  the  renewal  are  specified  in  sect.  8 
of  the  Act  of  1869,  and  the  grounds  upon  which 
the  grant  of  the  licence  was  re fused  in  the  present 
case  were  not  one  or  other  of  those  four  grounds. 

Macmorran,  K.C.  (R.  D.  Muir  and  IF.  if. 
Leicester  with  him)  for  the  appellant  justices. 
— The  real  question  is  whether  the  conviction 
of  Arch  did  away  with  the  licence.   If  it  did, 
then  the  licensing  justices  in  special  sessions 
had  general  jurisdiction  to  refuse  the  grant 
of  the  licence  upon  the  usual  grounds  and 
were  not  limited  to  the  four  grounds  specified 
in  sect.  8  of  the  Wine  and  Beerhouse  Act  1869. 
Upon  the  conviction  of  Arch  the  licence  became 
void.    In  Reg  v.  Wett  Riding  Justice*  (21  Q.  B. 
Div.  258),  where  a  licence  existing  on  the  1st  May 
1869  for  the  sale  of  beer  to  be  consumed  on  the 
premises  was  forfeited  by  a  conviction  under 
sect.  15  of  the  Licensing  Act  1872,  for  permitting 
the  premises  to  be  used  as  a  brothel,  it  was  held 
that  the  licence  was  no  longer  "  in  force  "  within 
sect  19  of  the  Wine  and  Beerhouse  Act  1869,  and 
that  the  licensing  justices  in  special  sessions  had 
a  general  discretion  to  refuse  the  application  of 
the  owner  for  a  grant  of  the  licence,  and  that 
they  were  not  limited  to  the  four  grounds.    So  in 
Traynor  v.  /ones  (69  L.  T.  Rep.  862 ;  (1894)  1 
Q.  B.  83),  where  the  beerhouse  was  about  to  be 
pulled  down  for  a  public  purpose,  and  the  holder 
of  the  licence  applied  to  the  special  sessions  for  the 
grant  of  a  corresponding  licence  to  sell  beer  at 
another  house,  it  whs  held  that  the  justices  were 
not  limited  to  the  four  grounds,  but  bad  a  general 
discretion  to  refuse  the  application.   In  Freer  v. 
Murray  (71  L.  T.  Rep.  444;  (1894)  A.  C.  576),  it 
was  held  by  the  House  of  Lords,  affirming  the 
decision  of  the  Court  of  Appeal,  that  where  a 
beer  licence  which  had  been  held  continuously 
since  1869  had  expired,  the  tenant's  application 
for  a  renewal  having  been  refused,  and  where  a 
new  tenant  subsequently  applied  under  sect.  14 
of  9  Geo.  4,  c.  61,  to  the  special  sessions  for  a 
transfer  of  the  licence,  under  sect.  19  of  the 
Act  of  1869  the  justices  were  not  limited  to 
the  four  grounds  of  refusal,  but  had  a  general 
discretion.    In  the  two  cases  of  Ex  parte  Flinn 
and  Sons  (81  L.  T.  Rep.  27,  221 ;  (1899)  2  Q.  B. 
l.Vl,  607),  the  justices  did  not  appear,  so  that 
the  question  was  not  argued  from  the  point 
of  view  of  the  jnstices,  and  the  case  of  Reg. 


v.  Wett  Riding  Justice*  (ubi  sup.)  was  not  cited  to 
the  court.  There  is  also  the  distinction  between 
the  second  of  those  two  cases  and  the  present  case 
that  in  that  case  the  application  was  to  a  magis- 
trate for  a  temporary  authority,  whereas,  in 
this  case  the  application  was  one  to  the  special 
sessions  for  a  grant  of  the  licence.  Further, 
the  decision  in  Ex  parte  Flinn  and  Son*  (No.  2) 
(ubi  tup.)  was  inconsistent  with  the  decision  in 
Reg.  v.  Wett  Riding  Justices  (ubi  tup.),  and 
the  latter  case  ought  now  to  be  followed. 
Sect.  15  no  doubt  gives  the  owner  the  right  to 
apply,  but  it  leaves  the  discretion  of  the  justices 
unfettered. 

Foote,  K.C.  {Bruce  Williamson  with  him)  for 
the  respondents. — The  decision  of  quarter  ses- 
sions was  right.  Ex  parte  Flinn  and  Sons  (No.  2) 
(81  L.  T.  Rep.  221 ;  (1899)  2  Q.  B.  607),  is  a  clear 
authority  in  favour  of  the  respondents  and  ought 
to  be  followed.  The  cases  of  Reg.  v.  West  Riding 
Justice*  (ubi  tup.)  and  Freer  v.  Murray  (ubi  tup.) 
are  distinguishable.  In  Reg.  v.  West  Riding 
Justices  (uoi  tup.)  the  licence-holder  was  con- 
victed under  sect.  15  of  the  Licensing  Act  1872 
for  permitting  his  premises  to  be  used  as  a 
brothel,  and  by  that  section  itself  if  the  licensed 
person  is  convicted  of  that  offence,  he  "shall 
forfeit  bis  licence " ;  so  that  the  licence  in  that 
ease  was  absolutely  forfeited  and  bad  expired, 
and  the  forfeiture  of  the  licence  upon  that  con- 
viction  destroyed  the  privilege  and  reduced  the 
premises  to  the  condition  of  unlicensed  premises. 
That  case  iB  distinguishable  in  this,  that  the 
conviction  was  not  for  one  of  the  four  offences 
specified  in  sect.  15  of  tho  Act  of  1874,  but  was 
under  a  different  section  altogether,  which  did 
not  give  the  owner  a  special  right  to  apply, 
as  the  section  applicable  in  the  present  cvse  does. 
So  in  Freer  v.  Murray  (ubi  tup.)  the  licence  had 
expired,  and,  as  stated  by  Lord  Herschell,  L.C., 
it  was  not  in  a  state  of  suspended  animation,  but 
was  dead,  and  all  that  could  be  granted  was  a 
new  licence,  not  one  technically  so  called,  but  a 
transfer  within  the  language  of  the  Licensing 
Acts,  nevertheless  not  a  licence  which  revived 
the  old  licence.  In  that  case,  therefore,  the 
licence  had  expired  when  application  was  made  to 
the  special  sessions,  and  as  the  licence  had  not 
continued  in  existence  down  to  the  date  of  the 
application,  it  was  held  that  the  statutory  limita- 
tion imposed  upon  the  dincretion  of  the  justices 
by  sect.  19  of  the  Act  of  l&M  had  no  application 
as  the  licence  was  not  "  in  l>>rce,"  and  that  there- 
fore the  special  sessions  were  not  limited  to  the 
four  grounds,  but  had  a  general  jurisdiction.  In 
the  present  case  the  respondents  applied  to  the 
special  sessions  under  sect.  15  of  the  Act  of  1874 
for  the  'grant  of  a  licence.  The  section  itself 
gave  the  owner  the  right  to  apply,  so  that  the 
principle  of  Reg.  v.  Wett  Riding  Justices  (ubi 
tup.)  and  JYeer  v.Murraij  (ubi  tup.)  does  not  anply 
to  this  case.  The  case  of  Ex  parte  Flinn  and  bous 
(No.  2)  (ubi  tup.)  covers  this  case.  The  cases  are 
identical,  with  this  slight  distinction,  which  does 
not  affect  the  principle — namely,  that  in  Ex  parte 
Flinn  and  Sont  (No.  2)  (ubi  tup.)  the  application 
was  to  a  magistrate  for  authority  to  carry  on  the 
business  until  the  next  special  sessions,  whereas 
in  the  present  case  the  application  was  to  the 
special  sessions  for  the  grant  of  the  licence,  the 
application  which  was  made  to  the  magistrate 
I  having  been  withdrawn  as  the  special  session* 
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at  band.  [Lord  Alvrrstone,  C.J. 
— We  are  inclined  to  think  that  jour  conten- 
tion is  right,  that  Reg.  v.  Wett  Riding  Justices 
(ubi  tup.)  and  Freer  v.  Murray  (ubi  $up.)  are  not 
authorities  against  yon,  and  that  Ex  parte  Flinn 
and  Sons  (No.  2)  (ubi  tup.)  is  anuuthority  in  your 
favour,  and  we  are  also  inclined  to  think  that  the 
special  sessions  had  power  to  deal  with  the  appli- 
cation, although  no  authority  had  been  obtained 
from  a  magistrate  in  the  meantime  to  carry  on  the 
business.]   [He  did  not  further  argue.] 

Maemorran,  K.C.  in  reply. 

Lord  Alverstone,  C.J. — As  this  case  has  not 
been  fully  argued  on  the  part  of  the  respondents, 
and  as  1  think  that  we  are  bound  by  the  case  of 
Ex  parte  Flinn  and  Soni  (No,  2)  (ubi  sup.),  and 
that  the  principle  of  that  case  is  an  authority  in 
faTonr  of  the  respondents,  I  do  not  propose  to 
discuss  the  matter  at  any  length.  I  only  wish  to 
make  some  observations  to  indicate  why  I  think 
we  are  bound  by  that  case  of  Ex  parte  Flinn  and 
Son*  (No.  2)  (ubi  tup.).  The  present  case  illus- 
trates the  difficulty  the  courts  have  in  construing 
and  applying  the  licensing  laws.  On  the  other  hand, 
one  must  not  forget  that  this  is  a  very  thorny 
subject,  and  an  extremely  difficult  one  for  the 
Legislature  to  deal  with,  and  therefore  while  we 
have  to  discharge  our  duty  in  construing  them 
we  cannot,  and  ought  not,  to  blame  anybody  for 
the  way  in  which  these  Acts  are  drawn.  In  my 
opinion  it  is  quite  plain  that  from  one  point  of 
view  the  argument  of  counsel  for  the  appellant 
justices  may  be  said  to  go  a  little  too  far,  because 
I  think  he  does  not  give  sufficient  effect  to  the 
consequences  of  allowing  a  person  to  apply  after 
a  conviction.  It  is  quite  plain  that  if  the  convic- 
tion has  forfeited  the  licence  there  must  in  that 
case  be  a  break,  and  therefore  it  would  Beem  to 
me  that  the  section  —  sect.  1.1 — contemplates, 
under  some  circumstances,  a  state  of  things  in 
which  the  principle  of  the  case  of  Rzg.  v.  Wett 
Riding  Justice*  (ubi  tup.)  could  not  apply, 
because  there  must  be  a  suspension  of  the 
licence  in  cases  in  which  the  licence  has  been 
absolutely  forfeited.  But  in  this  case  counsel 
for  the  appellants  says  with  regard  to  that  that 
the  section  gives  the  right  to  apply,  but 
leaves  unfettered  the  discretion  of  the  court — 
whether  the  magistrate  or  the  special  sessions — 
to  whom  the  application  is  made,  as  to  the 
grounds  upon  which  they  will  refuse  or  continue 
the  grant  of  the  licence.  On  the  other  hand,  it 
is  said  that  the  effect  of  allowing  the  owner  to 
apply  in  such  a  case  in  respect  of  an  old  beerhouse 
is  to  give  him  the  privileges  which  the  person 
applying  for  a  transfer  under  sect.  19  of  the  Wine 
and  Beerhouse  Act  of  1869  would  have  through 
the  tribunal  being  limited  to  the  four  grounds 
specified  in  sect  8  of  that  Act.  That  being  the 
question  to  be  dealt  with,  I  think  we  could  not 
accede  to  the  argument  of  counsel  for  the  appel- 
lants without  overruling,  at  any  rate,  the  principle, 
and  as  I  think  myself  the  authority,  of  the  case  of 
Ex  parte  Flinn  and  Sont  (No.  2)  (ubi  tup.).  It  may 
be  tor  the  reasons  that  have  been  mentioned  by 
my  brother  Kennedy  amongst  others  that  the 
case  of  lleg.  v.  Wett  Riding  Justice*  (ubi  tup.) 
can  be  distinguished  as  dealing  with  a  different 
section ;  but  I  must  say  that  in  any  case,  in  my 
opinion,  Ex  parte  Flinn  and  Son*  (No.  2)  (ubi 
sup.)  is  so  much  an  authority  that  we  really 


|  could  not  deal  with  the  present  case  contrary  to 
the  principle  of  that  case  without  practically 
overruling  it,  and  of  course  we  do  not  do  that  in 
a  case  where  there  is  an  appeal.  I  prefer  to  say 
that  I  think  we  are  bound  by  the  principle  of 
the  decision  in  Ex  parte  Flinn  and  Sons  (No.  2) 
(ubi  sup.),  and  therefore  we  must  affirm  the 
decision  of  the  quarter  sessions.  It  is  a  case, 
as  it  seems  to  me,  of  sufficient  importance  to  be, 
and  obviously  ought  to  be.  further  discussed, 
and  if  there  is  to  be  an  appeal  in  this  case  this  is 
the  ground  upon  which  we  put  our  decision,  that 
wa  are  bound  by  the  decision  in  that  case  and 
that  we  do  not  overrule  the  decision  of  a  court  of 
co-ordinate  jurisdiction.  I  thoold  like  to  say 
that  if  this  case  goes  further,  I  think  the  first 
case  of  Ex  parte  Flinn  and  Son*  (81  L.  T.  Rep. 
27;  (1899)  2  Q.  B.  154).  which  has  some  little 
bearing  on  this  question,  may  require  to  be 
further  considered  as  to  whether  these  words 
"  for  the  first  time  "  do  cover  the  whole  section 
or  the  first  part  of  the  section  only. 

Wills,  J.— I  am  entirely  of  the  same  opinion. 
I  think  in  respect  to  the  case  of  Ex  parte  Flinn ' 
and  Sont  (No.  2)  (ubi  tup.)  Iwe  are  bound  by  it, 
and  that  it  is  so  exactly  in  point  in  all  its  circum- 
stances that  it  really  mast  be  followed  in  the 
present  case.  The  only  distinction  between  that 
case  of  Ex  parte  Flinn  and  Sont  (No.  2)  (ubi 
tup.)  and  this  case,  that  I  can  see,  is  that  in  that 
case  the  application  was  an  application  in  the 
first  instance  to  a  court  of  summary  jurisdiction, 
whsreaa  this  is  an  application  to  the  special 
sessions.  I  cannot  for  myself  think  that  the  Act 
of  Parliament  meant  to  make  any  distinction 
whatever  between  the  rights  of  the  parties  on 
those  two  occasions,  and  therefore  it  seems  to  me 
that  Ex  parte  Flinn  and  Sons  (No.  2)  (ubi  tup.)  is 
really  exactly  in  point,  and  must  be  followed. 
I  must  say.  speaking  for  myself,  that  the  case 
of  Ex  jparte  Flinn  and  Sont  (No.  2)  (wit  sup.)  is 
very  difficult  to  reconcile  with  the  case  of  Reg.  v. 
Wett  Riding  Juetieet  (ubi  tup.).  I  have  appre- 
ciated what  counsel  for  the  respondents  has  said 
about  it,  but,  after  all  is  said,  it  seems  to  me  that 
in  the  one  case  the  court  held  that,  under  circum- 
stances which  are  very  closely  analogous  to  the 
circumstances  in  the  present  case,  the  expression 
"  in  force  "  in  sect  19  of  the  Wine  and  Beerhouse 
Act  1869  was  not  satisfied,  and  that  in  Ex  parte 
Flinn  and  Sont  (No.  2)  (ubi  sup.)  they  held  that 
it  was  satisfied.  It  seems  to  me,  therefore, 
extremely  difficult  to  reconcile  those  two  decisions. 
I  merely  say  that  after  having  spent  a  couple  of 
hours  in  going  through  these  sections  besides 
listening  to  the  arguments  in  this  case,  it  seems 
to  me  to  be  a  matter  of  extreme  difficulty  and 
perplexity,  and  I  am  glad  to  take  refuge  in  the 
fact  that  I  am  bound  by  the  case  of  Ex  parte 
Flinn  and  Sont  (No.  2)  (ubi  tup.). 

Kennedy,  J. — I  am  of  the  same  opinion,  and  I 
in  no  way  differ  from  anything  that  my  Lord  has 
said.  But  after  what  has  been  said  by  the  other 
members  of  the  court,  I  think  it  right  to  point 
out  that,  while  saying  that  we  are  bound  by  the 
case  of  Ex  parte  Flinn  and  Soni  (No.  2)  (ubi  sup.), 
I  see  no  reason  to  intimate  that  I  feel  any 
reason  to  dissent  from  it.  Although  there  may 
be  no  difference  between  that  case  and  the 
present  case  —  and  I  do  not  think  that  in 
substance  there  is  any  difference — it  seems  to  me 
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that  this  is  merely  carrying  out  what  the  Act  of 
Parliament,  to  my  mind,  authorised  when  these 
Acta  are  read  together— namely,  that  in  a  case  of 
this  kind  up  to  the  time  of  the  next  special  seas  ions 
the  licence  may  he  treated  as  alive,  and  there  is 
a  power  given  by  the  section  to  allow  the  owner 
to  carry  on  the  business  in  the  meantime,  and  it 
was  upon  an  application  of  t  hat  kind  by  the  owner 
in  the  case  of  Ex  part*  Flinn  and  Sons  (No.  2) 
(ubi  sup.),  that  the  matter  arose.  I  think  there  is 
no  essential  difference  between  the  application  in 
that  case  and  the  application  in  this  case.  _  The 
question  which  there  arose  was  a  question  which  to 
my  mind  was  rather  more  difficult,  if  I  may  say  so, 
than  the  question  which  arises  in  tbis  case.  The 
time  for  applying  in  a  case  of  this  kind  appears 
to  me  to  be  at  the  special  sessions,  at  which  the 
application  in  this  case  was  made  and  refused, 
that  decision  being  reversed  by  the  Court  of 
Quarter  Sessions.  In  the  case  of  Ex  parts  Flinn 
and  Sons  ( No.  2)  (ubi  sup.),  it  seems  to  me  that  a 
more  difficult  question  arose,  because  the  appli- 
cation there  was  an  application  to  the  magistrate 
in  the  meantime  by  the  owner  to  carry  on  the 
business.  Whether  that  is  granted  or  refused 
there  is  a  licence  to  be  deal!  with,  and  on  the 
principle  of  Ex  parte  Flinn  and  8on»  (No.  2)  (ubi 
tup.),  to  be  dealt  with  as  the  Court  of  Quarter 
Sessions  hare  held  in  the  decision  which  we  have 
now  affirmed. 

Appeal  dismissed.    Order  of  quarter  sessions 
to  stand.   Leave  to  appeal. 

Solicitor  for  the  appellants,  E.  W.  Beal. 

Solicitors  for  the  respondents,  Maitlands,  Peek, 
ham,  and  Co. 

Wednesday,  Jan.  27. 
(Before  Wills  and  Kennedy,  JJ.) 
Wabd  v.  Haddrill.  (a) 

County  Court  —  Cross-iudgments  —  Separate 
action*— Payment  of  judgment  debt  into  court- 
Right  to  set  off  smaller  judgment  debt — Solici- 
tors lien  for  cost*— Bight  to  enforce  lien  against 
whole  sum  in  court— 'County  Courts  Act  1888 
(51  *  52  Vict.  c.  43),  s.  150. 

By  sect.  150o/<n«  County  Courts  Act  1888  it  is 
provided:  "If  there  shall  be  cross-judgments 
oetween  the  parties,  execution  shall  be  taken 
out  by  that  party  only  who  shall  have  obtained 
judgment  for  the  larger  sum,  and  for  so  much 
only  as  shall  remain  after  deducting  the  smaller 
sum,  and  satisfaction  for  the  remainder  shall  be 
entered,  as  weU  as  satisfaction  on  the  judgment 
Jor  the  smaller  sum  ;  and  if  both  sums  shall  be 
equal,  satisfaction  shall  be  entered  upon  both 
judgments." 

Held,  that  this  section  applies  where  cross-judg- 
ments are  obtained  by  the  parties  in  separate 
actions,  and  not  merely  where  the  cross-judg- 
ment are  obtained  in  a  claim  and  counter-claim 
in  the  same  action ;  and  also  where  the  party 
against  whom  judgment  has  been  obtained  for 
the  larger  sum  has  paid  that  sum  into  court 
icithout  waiting  for  execution  to  be  taken  out, 
but  the  party  against  whom  judgment  has  been 
obtained  for  the  smaller  sum  has  not  paid  that 
sum  into  court ;  and  that  before  the  party  in 
whose  favour  the  larger  sum  has  been  paid  into 
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court  can  have  that  sum  paid  out  to  him,  the 
other  party  is  entitled  to  nave  deducted  from  it 
the  smaller  sum  for  which  he  has  obtained  judg- 
ment, although  that  sum  has  not  been  paid  into 
court,  notwithstanding  that  the  solicitor  of  the 
party  in  whose  favour  the  judgment  for  the 
larger  sum  has  been  obtained  has  a  lien  for  his 
costs  upon  the  whole  sum  in  court,  as  tn  such 
case  the  solicitor's  lien  for  his  costs  extends  not 
to  the  whole  sum  -in  court,  but  to  the  balance 
only. 

Appeal  by  the  plaintiff  from  the  decision  of  the 
judge  of  the  Wandsworth  County  Court. 

The  plaintiff  had  brought  two  actions  in  the 
County  Court  against  the  defendant.  In  the  first 
of  these  actions  judgment  was  given  for  the 
plaintiff  against  the  defendant  for  211.,  and  in  the 
second  action  judgment  was  given  for  the  defen- 
dant with  costs,  which  were  taxed  at  5Z.  The 
defendant  had  paid  into  court  in  the  first  action 
the  21/.  which  the  plaintiff  had  recovered  against 
him  in  that  action,  and  before  the  defendant  had 
so  paid  the  211.  into  oourt  he  applied  to  the  judge 
that  the  money  should  not  be  paid  out  to  the 
plaintiff  pending  a  motion  he  was  about  to  make 
as  to  the  payment  out  of  that  sum  of  his  costs  in 
the  second  action — namely,  the  51.  The  plaintiff 
did  not  pay  into  oourt  the  amount  of  the  defen- 
dant's taxed  costs  (the  5/.)  in  the  second  action. 

The  defendant  then  applied  to  the  County  Court 
judge  for  an  order  that  the  sum  of  211.  paid  into 
court  in  the  first  action  by  the  defendant  should 
not  be  paid  out  of  oourt  to  the  plaintiff  or  her 
solicitor,  unless  and  until  the  plaintiff  had  paid 
into  court  the  sum  of  51.,  being  the  defendant's 
taxed  costs  in  the  second  action ;  or,  in  the  alter- 
native, for  an  order  that  there  should  be  paid  out 
of  the  sum  of  211.  in  oourt,  to  the  defendant  or  his 
solicitors,  the  sum  of  5i.  in  respect  of  those  taxed 
costs,  and  he  relied  on  sect.  150  of  the  County 
Courts  Act  1888. 

Objection  was  taken  on  behalf  of  the  plaintiff 
that  ner  solicitor  had  a  lien  for  his  costs  upon  the 
211.  in  oourt ;  that  those  coats  amounted  to  more 
than  the  sum  in  court,  and  that  therefore  the 
judge  had  no  power  to  order  that  any  lees  sum 
than  the  whole  amount  in  oourt  should  be  paid 
out  of  oourt  to  the  plaintiff  or  her  solicitor. 

The  County  Court  judge  made  the  order  as 
applied  for  by  the  defendant,  whereby  he  ordered 
that  the  amount  (212.)  paid  into  court  as  due  from 
the  defendant  to  the  plaintiff  under  the  judgment 
in  the  first  action  should  be  subject  to  a  set-off 
for  the  5i.  due  to  the  defendant  under  the  judg- 
ment in  the  second  action ;  that  the  balance  only 
should  be  paid  out  to  the  plaintiff,  and  that  5i. 
should  be  paid  out  of  the  21/.  in  court  to  the 
plaintiff. 

From  this  order  the  plaintiff  appealed. 

Douglas  Hogg  (H.  Dobb  with  him)  for  the 
appellant. — The  County  Court  judge  was  wrong 
in  making  the  order  ;  he  had  no  jurisdiction  to 
make  such  an  order.  The  212.  paid  into  court  by 
the  defendant  in  the  first  action  was  subject  to 
the  lien  of  the  plaintiff's  solicitor  for  costs  which 
exceeded  that  amount.  It  is  said  that  under 
sects.  113  and  150  of  the  County  Courts  Act  1888 
the  judge  had  power  to  make  the  order,  but  those 
sections  have  not  that  effect.  Sect.  113  only 
gives  the  judge  a  discretion  to  deal  with  costs 
"  not  herein  otherwise  provided  for  " — that  is,  not 
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other* rise  provided  for  in  the  Act.  That  provision 
cannot  refer  to,  and  does  not  affect,  a  solicitor's 
litn  for  his  coBts  on  money  which  is  in  court.  So, 
sect.  150  does  not  justify  the  order  which  has  been 
made.  Tbe  section  provides  that  where  there  are 
cross-judgments  between  the  parties,  execution 
shall  only  issue  for  the  balance  of  the  larger  over 
tbe  smaller  sum.  That  must  be  read  as  being 
subject  to  the  solicitor's  lien  for  costs ;  and  to 
take  that  lien  away  there  must  be  express  words 
in  the  section  to  that  effect,  but  there  are  no 
express  words  taking  away  the  right  of  the 
solicitor  to  a  lien  for  his  costs  on  the  sum  in 
court.  Again,  sect.  150  does  not  apply  here,  as 
it  is  limited  to  the  issue  of  execution,  and  does  not 
apply  where  the  money  has  been  paid  into  court, 
and  where  consequently  no  execution  can  be 
taken  out.  So,  the  section  does  not  apply  to 
cross-judgnents  in  two  different  actions  ;  it  only 
applies  in  the  case  of  cross- judgments  in  a  claim 
and  counter-claim  in  the  same  action. 

Thorn  Drury  for  the  respondent. — The  learned 
judge  had  jurisdiction  to  make  the  order,  and  was 
right  in  making  it.  Sect.  150  clearly  gives  him 
power  to  make  the  order.  It  says  that  where 
there  are  cross-judgments  between  the  parties  for 
ditlorent  amounts,  execution  shall  only  be  issued 
for  the  balance.  The  smaller  sum  for  which  judg- 
ment has  been  given  has  to  be  deducted  from  the 
larger  sum,  and  the  balance  only  is  payable  to 
the  party  who  has  obtained  tbe  judgment  for  the 
larger  sum.  It  is  to  this  balance  only  that  the 
solicitor's  lien  extends  ;  it  does  not  extend  to  the 
whole  sum.  The  intention  of  this  enactment 
clearly  was  that  the  person  who  had  got  a  judg- 
ment for  the  smaller  sum  should  not  be  com- 
pelled to  wait  until  the  other  party  who  had 
judgment  for  the  larger  sum  issued  execution 
for  the  larger  sum  before  he  got  the  benefit  given 
by  the  section.  It  was  clearly  intended  that  be 
should  have  the  right  of  set-off  after  the  judg- 
ments were  given.  The  defendant  has  not  lost 
his  right  by  paying  the  '211.  into  court.  He 
cannot  be  in  a  worse  position  by  having  paid  the 
money  into  court  than  if  he  had  waited  for  exe- 
cution to  be  issued  by  the  plaintiff,  thereby 
incurring  more  coats.  Therefore  tbe  fact  that  the 
defendant  had  paid  the  211.  into  court,  instead 
of  waiting  for  execution,  does  not  deprive  him  of 
tbe  right  which  he  would  have  had  if  he  had 
waited  for  execution,  of  setting  off  the  52.  Lastly, 
it  is  said  that  the  section  only  applies  to  cross- 
judgments  in  a  claim  and  counter-claim  in  the 
same  action.  That  cannot  be  so.  as  there  is  the 
same  provision  in  sect.  93  of  the  first  County 
Court*  Act.  the  County  Courts  Act  18k»  (9  &  10 
Vict  c.  1»5),  when  counter-claims  were  not 
known. 

Douglas  Hogg  in  reply. 

Wills,  J. — I  am  of  opinion  that  this  appeal 
should  be  dismissed.  The  point  raised  is  a  short 
one.  and  it  has  been  well  argued  on  each  side.  I 
do  not  hesitate  to  say  that  the  effect  of  what  tbe 
Legislature  has  done  in  this  statute  is  to  establish 
for  County  Courts  a  different  system  with  regard 
to  a  solicitor's  lien  for  costs  from  that  which  pre- 
vails in  tbe  High  Court.  If  that  is  the  case,  then 
it  can  only  be  because  this  Act  provides  that  it 
■honld  be  the  case.  If  the  Act  says  so,  then  the 
Act  must  be  followed.  Sect.  150  says  in  very  clear 
terms  that  where  there  are  cross-judgments 
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between  the  parties  in  the  County  Court,  if  the 
party  who  has  got  judgment  for  the  smaller  sum 
chooBes  to  wait  tor  execution,  thereby,  no  doubt, 
incurring  further  costs,  he  can  set  off  the  smaller 
sum  for  which  he  has  got  judgment  against  tbe 
larger  sum  for  which  the  other  party  has  obtained 
judgment  against  him.  If  that  right  to  set  off 
the  smaller  sum  against  the  larger  sum  exists, 
then  it  is  quite  clear  that  the  only  sum  for  which 
execution  can  issue  is  the  balance,  because  the 
section  says  that  not  only  shall  the  execution  be 
"  for  so  much  only  as  shall  remain  after  deducting 
the  smaller  sum,"  but  also  that  "  satisfaction  for 
the  remainder  shall  be  entered,  as  well  as  satisfac- 
tion on  the  judgment  for  the  smaller  sum,"  and  if 
both  sums  are  equal,  then  "  satisfaction  shall  be 
entered  upon  both  judgments."  Having  regard  to 
those  provisions,  how  can  it  be  said  that  the 
solicitor's  lien  for  costs  is  preserved  ?  Then  the 
question  arises:  Are  we  to  look  at  the  substance 
of  what  the  Legislature  intended  in  this  section- 
namely,  that  there  should  be  no  enforceable  judg- 
ment except  for  the  balance  agniDst  the  person 
who  has  recovered  the  smaller  sum — or  are  we  to 
look  only  at  the  words  which  deal  with  execution, 
and  to  Bay  that,  if  the  person  who  has  obtained 
judgment  for  the  smaller  sum,  but  against  whom 
judgment  has  been  obtained  for  the  larger  sum, 
pays  into  court  the  larger  sum  for  which  judg- 
ment has  been  obtained  against  him,  he  has  lost 
his  right  to  set  off  the  smaller  sum  against  the 
larger  ?  I  cannot  think  that  the  Legislature  could 
have  intended  that  before  the  person  who  has  paid 
tbe  larger  sum  into  court  can  get  tbe  benefit  of 
this  enactment  he  must  incur  considerably  more 
costs  in  respect  of  having  execution  issued 
against  him  than  he  bos  already  incurred.  If  be 
cannot  have  an  enforceable  judgment  for  the 
smaller  sum  which  has  been  given  in  his  favour, 
I  do  not  think  that  the  statulo  ever  intended 
that  he  should  have  an  enforceable  judgment 
against  him  except  for  the  balance  between  that 
smaller  sum  and  tbe  larger  sum  he  has  paid  into 
court.  I  therefore  think  that  the  judgment  of  the 
County  Court  judge  was  right.  Although 
sect.  150  of  the  Act  may  not  in  precise  terms 
cover  this  case,  still  I  think  its  meaning 
clearly  is  that  there  shall  be  no  available  process 
except  for  the  balance  between  the  larger 
and  smaller  sum.  It  was  said  during  the  argu- 
ment that  if  that  were  the  true  construction  to 
be  put  upon  the  section,  it  must  be  so  per 
incuriam.  I  can  hardly  think  that  that  is  so, 
as  we  find  the  same  provision  contained  in  the 
first  County  Courts  Act  of  1844>,  under  which 
County  Courts  were  created.  That  was  an  Act 
very  carefully  drawn  and  considered,  and  at  the 
time  it  was  passed  the  jurisdiction  of  the  County 
Courts  was  much  more  limited  than  it  is  now.  It 
was  pas&od  for  the  purpose  of  secnrirga  cheap 
and  speedy  administration  of  tbe  law  for  the 
benefit  of  the  poorer  classes,  and  was  frequently 
called  "  the  poor  man's  court."  It  may  be  that 
the  Legislature  intended  to  prevent  the  multipli- 
cation of  costs,  even  though  they  might  be 
properly  incurred.  However  that  may  be,  when 
we  bear  in  mind  the  fact  that  the  provisions  in 
sect.  15i»  of  the  Act  of  1888  were  contained  in  the 
Act  of  18iti,  when  there  was  no  right  of  counter- 
claim, it  seems  to  me  abundantly  clear  that 
"  cross- judgments "  in  sect.  15"  must  mean 
cross- judgments  in  different  actions,  and  not 
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merely  cross- judgments  where  there  is  a  claim 
and  counter-claim  in  the  same 


Kennedy.  J— I  am  of  the  Bame  opinion. 
Sect.  1.10  would  clearly  have  applied  if  the  de- 
fendant, instead  of  paying  the  211.  into  court, 
had  waited  until  execution  were  issued,  in  which 
case  the  51.,  for  which  the  defendant  got  judg- 
ment, would  have  had  to  be  deducted,  and  the 
balance  only  would  have  been  paid  over  to  the 
plaintiff.  I  entirely  concnr  in  what  has  been 
seid  by  my  brother  Wills  a*  to  the  effect  of  sect. 
150.  and  it  seems  to  me  that  the  object  of  that 
section  would  be  entirely  defeated  if  we  were  to 
give  to  that  section  the  effect  which  has  been 
contended  for  by  the  appellant.  1  am  therefore 
of  opinion  that  this  appeal  should  be  dismissed. 

Ajipcal  dismissed.    Leave  to  appeal. 

Solicitor  for  the  appellant,  A.  E  Cubison. 
Solicitors  for  the  respondent,  Corsellis,  Mossop, 
and  Berney. 


Suptm  Court  of  gubicature. 


COURT   OF  APPEAL. 

Jan.  15  and  18. 
(Before  Williams.  Stirling,  and  Cozens- 
Hardt,  L.JJ.) 

Hooper  v.  Bromet;  Raphael  (Third 
Party;,  (a) 

APPEAL  FROM  THE  CHANCERY  DIVI8ION. 

Restrictive  covenants — Lota  of  deed* — Defective 
copy- — -Indemnity — Deed  found — Breach  of  cove- 
nant contained  in  tost  deed. — Action — Coat* — 
Liability  under  indemnity — Natural  and  proxi- 
mate result  of  difference  in  deeds. 

Certain  lands  tcere  subject  to  a  building  scheme, 
the  provisions  of  which  were  contained  in  a  deed 
of  1854.  The  purchaser  of  a  plot  teas  informed 
by  the  vendor  in  good  faith  that  the  original 
deed  was  lost  or  destroyd,  and  what  purported 
to  be  a  true  copy  teas  produced.  This  copy  sub- 
sequently proved  to  be  defective.  An  action  was 
brought  by  an  adjoining  owner  to  restrain  the 
purchaser  from  erecting  or  allowing  to  remain 
upon  his  land  certain  buildings  which  contra, 
tened  the  provision  as  to  a  butldiny  line  in  the 
deed  of  1851.  The  property  in  respect  of  which 
he  was  entitled  to  sue  had  certain  erections  upon 
it  contravening  another  building  stipulation, 
which  provided  that  no  erection  should  be  built 
within  4ft.  of  rt  boundary  fence. 

At  the  trial  of  the  action  it  was  held  that  the 
defendan  t  was  affected  with  notice  of  the  building 
stipulations,  and  that  the  plaintiff  had  only 
committed  a  trivial  breach  of  a  trivial  covenant, 
and  that  such  a  breach  did  not  disentitle  the 
plaintiff  from  hainng  the  building  stipulations 
strictly  enforced,  and  judgment  was  given  for 
the  plaintiff  with  costs,  the  defendant  being 
directed  to  remove  certain  buildings  erected  by 
him  on  the  land. 

The  third  party  to  the  action  had  sold  the  property 
to  llie  defendant,  and  upon  such  sale  had  icritten 


a  letter  agreeing  to  indemnify  the  defendant,  as 
purchaser,  against  all  "costs,  damages,  and 
expenses"  which  the  defendant  might  suffer  or 
incur  "  by  reason  of  the  building  stipulations 
and  conditions  being  other  than  those  set  out  in 
the  copy." 

Held,  thai  the  third  party  teas  liable  to  pay  the 
defendant  the  difference  in  the  value  of  the  plot 
in  consequence  of  the  amount  of  land  available 
for  building  under  the  provisions  of  the  deed  of 
1854  being  less  than  under  the  supposed  copy; 
and  also  of  the  defence  that  the  plaintiff  tois 
disentitled  to  sue  in  consequence  of  his  Itaving 
broken  one  of  the  covenants. 

Held,  also,  that  the  defendant,  having  had  actual 
notice  of  the  provisions  of  the  deed  of  1854 
before  he  commenced  to  build,  the  third  party 
was  not  liable  for  the  cost  of  building  or  remov- 
ing the  buildings. 

Held,  also,  that  the  defendant  was  not  entitled  to 
recover  front  the  third  party  the  costs  of  the 
plaintiff  incurred  in  the  action  and  paid  by  the 
defendant,  or  the  defendant's  own  costs  so  far 
as  they  related  to  the  following  defence*  set  up 
by  the  defendant — viz.,  a  denial  that  the  provi- 
sions of  the  deed  of  1K5  4  applied  to  the  plot  pur. 
chased  by  him  or  that  he  had  notice  of  such  pro. 
visions ;  that  the  liquidator  of  the  company 
formerly  owning  the  land  to  which  thedeed  of 
1854  applied,  had,  under  a  power  given  by  that 
deed  to  the  "  vendors,  their  heirs  or  assigns,"  by  an 
agreement  in  writing,  approved  of  by  the  court, 
released  or  waived  the  covenant  which  it  - 
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alleged  had  been  broken ;  thai  no  building 
scheme  was  contained  in  the  deed  of  1854.  and  tf 
there  was  it  had  come  to  an  end  by  mutual  con- 
sent of  the  various  purchasers  of  the  land  com- 
prised in  it. 

Decision  of  Firwell,  J.  (89  L.  T.  Rep.  37)  varied 
as  to  the  cost*  j^ay able  by  the  third  party  under 
the  indemnity. 

The  plaintiff  and  defendant  were  owners  of 
adjoining  nouses  upon  a  building  estate  at  St. 
Murgarets-on-Thames,  Middlesex. 

The  estate  belonged  originally  to  the  Conser- 
vative Building  Society,  and  in  1854  was  vested  in 
two  trustees  of  the  society. 

The  provisions  as  to  the  class  of  house  to  be 
erected,  the  building  lines  to  l>e  followed,  and 
other  matters  were  embodied  in  a  deed  of  covenant 
of  t  he  31st  Aug.  1854. 

The  deed  was  entered  into  between  the  trustees 
of  the  society  and  various  purchasers  ot  plots, 
and  in  the  schedule  the  terms  and  conditions 
with  respect  to  building  aud  otherwise  w«-re  set 
forth  by  reference  to  an  accompanying  plan. 

So  far  as  material,  they  were  as  follows  : 

4.  Building  Lines  — The  purchasers  of  the  lot 
coloured  blue  are  to  erect  the  ext-rnnl  face  of  the 
front  walls  of  all  buildings  on  all  plots  and  fUnk  walls 
of  buildings  on  the  corner  plots  agreeably  to  the  front 
or  flank  building  line  shown. 

5.  Spaces  for  Building.  -The  space  between  the  front 
and  back  building  line  is  appropriated  fur  all  building 
purposes,  and  no  erection  or  buildi.  g,  or  portion  of  any 
erection  or  building  other  than  boundary  fences  and 
architectural  dre«  inj.'s,  shall  be  built  uno0,  prujtot,  or 
h«iitf  over,  any  ether  grouni  tbtn  tu«t  within  tne  s*id 
linen  ejoept  leave  lie  first,  obtained  in  writing  of  the 
vtiutare,  their  heirs  or  assigns,  nor  shall  any  building 
other  than  a  boundary  fenoe  be  erected  on  any  lot 
within  4ft.  of  any  lot  belonging  to  any  other  person,  bot 
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nevertheless  an  owner  or  owim  of  adjoining  lots  may 
build  or  nnit«  in  building  thereon  aemi-detaohed  hou-itm 
of  uniform  exterior,  but  so  that  no  detached  house  or 
P*t  of  semi-detached  houses  shall  approach  within  8ft. 
of  any  other  boaae. 

11.  In  oaea  the  lot  of  ground  coloured  yellow  on  the 
amid  m.p,  and  planned  for  tbe  site  of  a  church,  aball  not 
be  granted  for  that  purpose,  but  shall  at  any  time  be 
boU  for  building  pnrpoats,  then  the  aame  shall  be  held 
oo  tbe  aame  term*  a*  are  herein  mentioned  aa  to  lot  60, 
exoept  thai  there  ahall  be  deemed  to  bare  been  marked 
thereon  on  the  *aid  map  a  dotted  building  line  40ft. 
distant  from  the  front  and  flank  roadways. 

Id  July  1899  tbe  defendant  Brotnet  purchased 
the  lot  originally  intended  for  tbe  site  of  it  church, 
and  referred  to  in  clause  11,  from  Ralph  Raphael, 
the  third  party  to  the  action.  During  the  inves- 
tigation of  title,  prior  to  such  purchase,  it  appeared 
to  tbe  defendant's  solicitor  that  the  property  was 
a  plot  of  land  Bubject  to  a  building  scheme,  and 
he  called  for  the  production  of  the  deed  containing 
any  restrictive  covenants  affecting  the  land.  It 
was  at  the  time  believed  by  the  vendor  that  the 
original  deed  no  longer  existed,  and  he  produced 
what  purported  to  be  a  copy  of  the  restrictive  cove- 
nants. The  defendant  subsequently  purchased 
the  land,  but  obtained  an  indemnity,  dated  the 
16th  Aug.  1899,  from  the  vendor. 

This  indemnity  was  given  by  a  letter  written 
by  the  vendor  to  the  defendant,  and  was  in  the 
following  terms : 

In  consideration  of  your  oompleting  tbe  purchase  of 
the  abovti  property  from  me,  I  hereby  ttate  tQat  tbe 
document  purporting  to  bet  a  copy  of  tbs  building 
atipulations  and  conditions  of  sale  of  the  Conservative 
Land  Society  annexed  hereto  and  identified  by  my  signa- 
ture in  the  margin  thereof  is  to  tbe  be»t  of  my  know- 
ledge, information,  and  belief,  a  true  and  complete  copy 
of  the  origiusl  building  stipulations  and  oouditious 
affecting  the  property,  and  I  hereby  agree  to  indemnify 
yoa,  yoar  heirs,  eieoutore,  admtnutratjrs,  and  assigns, 
against  all  co.t«,  damages,  and  expenbe*  which  you  may 
snffer  or  inoor  by  reason  of  tbe  building  stipulations  and 
conditions  affectit  g  tbe  property  being  other  than  thoee 
*et  out  in  the  said  copy.  -Yours  faithfully,  Ralph 
Raphael. 

The  defendant  proceeded  to  build  upon  the  lot 
four  bouses,  which  infringed  the  provision  as  to 
the  building  line  imposed  by  clause  11.  This 
provision  did  not  appear  in  the  copy  which  had 
been  furnished  by  Raphael  to  the  defendant, 
although  the  defendant  was  in  fact  awure  of  it,  as 
prior  to  the  commencement  of  building  operations 
tbe  defendant  bad  ascertained  that  the  original 
deed  of  1S.V4-  was  still  in  existence,  and  had 
obtained  from  it  knowledge  of  tbe  true  provisions 
affecting  his  land.  He  had  thereupon  entered 
into  negotiations  with  the  liquidator  of  the  Con- 
servative Land  Society  to  obtain  his  consent  to 
the  proposed  new  buildings,  believing  that  power 
to  consent  to  any  variation  in  the  scheme  had 
been  retained  by  the  vendors  under  clause  5,  and 
that  the  liquidator  fell  within  tbe  description  of 
"  the  vendors,  their  heirs  or  assigns." 

On  the  29th  Jan.  1902  the  liquidator  entered 
into  an  agreement  giving  such  consent,  and  this 
agreement  was  duly  confirmed  by  the  court. 

Tbe  action  was  brought  by  the  plaintiff,  as  the 
owner  of  adjoining  property  on  tbe  estate,  claim- 
ing an  injunction  restraining  tbe  defendant "  from 
building  or  erecting  or  allowing  to  remain  "  upon 
his  land  any  erection  or  building  other  than 
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boundary  fences  within  40ft.  of  the  Avenue  and 
Ailsa-roads  respectively. 

At  the  trial  it  was  held  by  the  judge,  after  a 
lengthy  argument,  that  upon  the  construction  of 
clauses  4  and  5  the  vendors  had  reserved  no  right 
to  themselves  to  vary  the  building  line. 

There  was  evidence  to  show  that  tbe  plaintiff 
or  bis  predecessor  in  title  bad  committed  a  breach 
of  the  bnilding  stipulations  by  erecting  on  the 
plaintiff's  land  a  low  building  between  the  house 
and  one  of  the  boundary  fences,  which  building 
went  up  to  the  boundary  fence,  and  therefore  con- 
travened the  end  of  clause  5. 

Farwell,  J.  gave  judgment  for  the  plaintiff, 
holding  that  the  breach  of  the  covenant  by  the 
plaintiff  was  trivial,  and  did  not  disentitle  him 
from  having  the  building  stipulations  strictly 
enforced,  and  ordered  bo  much  of  the  bouses  as 
had  been  built  and  came  within  40ft.  of  tbe  two 
roads  to  be  pulled  down,  and  directed  Bromet  to 
pay  Hooper  tbe  costs  of  the  action. 

On  the  question  of  the  indemnity  given  by 
Raphael  to  Bromet,  tbe  following  order  was  made : 

"  Upon  tbe  said  question  of  indemnity  this  court 
doth  declare  that  by  virtue  of  the  agreement 
dated  tbe  16th  Aug.  1899  in  the  pleadings  men- 
tioned tbe  said  third  party,  Ralph  Raphael,  is 
liable  to  indemnify  tbe  defendant  against  tbe 
costs  directed  to  be  paid  by  him  to  the  plaintiff 
by  the  said  judgment  dated  18th  June  1903  made 
in  this  action,  and  the  costs  as  between  solicitor 
and  client  incurred  by  him  in  defending  such 
action,  and  that  he  is  also  liable  to  indemnify  the 
said  defendant  against  all  costs,  damages,  and 
expenses  incurred  or  to  be  incurred  by  reason  of 
the  defendant  having  built  on  land  in  the  plead- 
ings in  the  said  action  mentioned  so  far  as  he  has 
built  thereon  in  contravention  of  the  covenants 
contained  in  the  said  indenture  of  the  31st  Aug. 
1854  in  the  said  pleadings  mentioned,  and  by- 
having  to  remove  BUch  buildings  pursuant  to  the 
said  judgment ;  and  for  being  unable  in  the  future 
to  build  on  tbe  land  sold  by  the  said  third  party 
to  the  said  defendant  in  accordance  with  the 
document  purporting  to  be  a  copy  of  the  building 
stipulations  and  conditions  of  sale  of  the  Con- 
servative Land  Society  annexed  to  tbe  agreement 
dated  the  16th  Aug.  1899  in  the  said  third  party 
notice  mentioned.  And  this  court  doth  order 
that  the  said  third  party,  Ralph  Raphael,  do  pay 
to  the  said  defendant,  Mark  Bromet,  the  amount 
paid  by  him  for  the  plaintiff's  costs  aud  his  own 
costs  of  this  action,  and  of  the  third  party  pro- 
ceedings, to  be  taxed  by  the  taxing  master,  those 
of  tbe  said  action  as  between  solicitor  and  client. 
And  it  18  ordered  that  the  following  inquiry  be 
made  (that  is  to  say) :  An  inquiry  what  damages 
tbe  defendant  has  sustained  by  reason  of  bis  having 
built  on  the  said  land  so  far  as  he  baB  built,  and 
by  having  to  remove  such  buildings  pursuant  to 
the  said  order,  and  for  being  unable  in  the  fnturo 
to  build  on  tbe  said  land  in  accordance  with  the 
said  document  annexed  to  tbe  said  agreement 
dated  the  16th  day  of  August  1899.  And  it  is 
ordered  that  the  third  party.  Ralph  Raphael,  do 
pay  to  the  defendant,  Mark  Bromet,  the  amount 
which  shall  be  certified  to  be  due  for  such  damages 
as  aforesaid." 

From  this  order  Raphael,  the  third  party, 
appealed  on  tbe  ground  that  be  was  not  liable  for 
the  costs  caused  by  several  of  the  points  raised  in 
his  defence  by  Bromet,  wbicb  are  particularly 
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referred  to  in  the  judgment*  of  the  Court  of 
Appeal. 

The  following  clauses  of  the  copy  of  the  deed 
referred  to  in  the  indemnity  were  considered  in 
the  judgments  of  the  Court  of  Appeal : 

4.  Building  Lines. — The  purchasers  of  lots  coloured 
bine  bind  themselves  to  orect  tho  external  f*ce  of  the 
front  walls  of  all  buildings  on  all  plots  and  the  dank  walls 
of  all  buildings  on  the  corner  plots  agreoably  to  the  front 
and  fl*nk  building  lines  shown. 

19.  Deed  of  Covenant. — Each  purchaser  on  completing 
bis  purchase  is  to  execute  a  prjper  deed  of  covenant 
for  regulating  the  building  and  fencing  upon  his  iuud 
and  the  r.-psir  of  roads  and  drains,  and  keeping  all  the 
conditions  herein  contained,  and  powers  for  enforcing 
the  performance  of  tboeo  covenants. 

20.  Site  for  a  Obnroh  —The  vendors  recerve  for  five 
j ears  tho  portion  of  land  ooloured  yellow  planned  for 
the  »ite  of  a  church  with  the  power  of  granting  it  for 
that  purpose,  hut  should  no  grant  be  made  within  thst 
time  they  recorve  to  themselves  the  power  of  selling  it 
for  building  purposes  subject  to  the  same  restrictions  as 
lot  No.  GO. 

23.  The  vendors  rererve  to  themselves  the  power  of 
allowing  a  variation  of  these  plans  and  conditions  except 
as  to  the  building  of  a  hotel,  tavern,  public-bou« e,  or  beer- 
home  on  the  portion  of  the  estate  now  offered  for  allot- 

24.  Any  portion  of  the  estate  not  disposed  of  m*y  be 
dealt  with  by  the  vendors  without  reference  to  and 
tot.lly  independent  of  these  conditions. 

i'pjohn,  K.C.  and  Kcnyon  Parker  for  the 
appellant. — The  differences  in  the  copy  and  the 
deed  of  1854  are  so  small  that  Bromet  is  only 
entitled  at  the  most  to  nominal  damages.  But  if 
that  is  not  bo  the  order  gives  him  too  much. 
The  appellant  is  not  liable  for  the  costs  of 
putting  up  and  pulling  down  the  house  built  on 
that  laud,  as  r*romet  put  it  up  notwithstanding 
he  knew  that  Hooper  objected  to  it,  and  after  the 
deed  of  1854  had  been  found  and  he  was  aware  of  its 
provisions.  Bromet  is  not  entitled  to  the  costs 
of  the  action  of  tho  plaintiff  and  himself,  as  he 
did  not  conduct  it  in  a  reasonable  way.  He  raised 
several  defences  which  were  untouablo  and  ought 
not  to  have  been  raised.  He  ought  to  have 
admitted  that  the  deed  of  1854  waB  binding  on 
him.  Then  there  would  have  been  no  action,  and 
Raphael  could  not  have  resisted  his  claim  for 
compensation  for  the  building  ground  he  had  lost 
in  consequence  of  the  building  line  fixed  in  it.  But 
ho  relied  on  tho  permission  given  him  by  the 
liquidator  of  the  Conservative  Building  Land 
Society,  and  fought  tho  action  on  that  ground. 
He  is  therefore  only  entitled  to  the  difference 
between  the  value  of  the  land  he  purchased 
without  the  restrictive  covenant  us  to  the  building 
line  contained  in  the  deed  of  185 1,  and  the  value 
of  that  land  with  that  restriction  : 

Turner  V.  Moon,  85  L.  T.  Hep.  90  ;  (1001)  2  Ch. 
825  : 

Joyntr  v.  Week*,  65  L.  T.  Rep.  16;  (1891)  2  Q  B. 
31. 

[Williams,  L.J.  referred  to  liaxendale  v.  London, 
Chatham,  and  Dover  Railway  Company  (32  L.  T. 
Rep.  330 ;  L.  Rep.  JO  Ex.  35).] 

Jenkins,  K  C.  and  Edward  Clayton  f"r  Bromet. 
— The  provieinus  of  the  dted  of  1*54  do  not  con- 
stitute  a  building  schema,  so  there  was  goo  J 
reason  for  considering  that  the  liquidator  came 
within  the  words  "  the  vendors,  their  heirs  and 
assigns  "  in  clause  5  of  the  deed  of  1851,  and  that 
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his  permission  not  to  observe  the  covenant,  which 
was  confirmed  by  the  court,  was  sufficient.  The 
copy  deed  did  not  show  any  building  scheme. 
Considering  clauses  23  and  24,  if  the  court  holds 
there  is  any  building  scheme  here,  it  will  be  going 
further  than 

Collini  v.  CtutU,  57  L  T.  Rep.  764  ;  36  Ch.  Dlv 
243. 

Where  the  vendor  reserves  the  right  to  alter  the 
conditions  of  sale  there  cannot  be  a  building 
scheme : 

Otbome  v.  Bradhy,  89  L.  T.  Rep.  11  ;  (H<03)  2  Ch- 
446; 

K«*,rtl«v.  CoitlMhmc,  41  L.  T.  Rep.  116;  11  Ch. 
Div.  866 ; 

Spicer  v.  Martin,  60  L.  T.  Rep.  546:  14  App. 
Cas.  12 ; 

Keate*  v.  Lyon,  20  L.  T.  Rep.  255  ;  4  Cb.  App.  218  ; 
Nottingham  Patent  Brvfc  and  TUe  Company  v. 

Butler,  54  L.  T.  Rtp.  W;  10  Q.  B.  Div.  778, 

791. 

Bromet  is  entitled  to  the  whole  of  the  costs  of  the 
action  and  of  building  aud  pulling  down  the  house. 
If  as  between  Hooper  and  Bromet  the  defence 
was  reasonable,  Raphael  is  liable.  Notice  of  the 
restrictive  covenant  ought  not  to  be  imputed  to 
Bromet,  as  he  honestly  thought  the  copy  was 
correct,  though  Farwell,  J.  held  the  case  was 
within  Jared  v.  CUmente  (88  L.  T.  Rep.  97  (liRtt) 
1  Ch.  42S).  But  aa  between  Hooper  and  Bromet 
the  defence  was  not  improper,  and  the  costs  of  it 
come  within  the  indemnity  : 

Baxendale  v.  London,  Chatham,  and  Dover  Rail- 
way Company  (ttti  $np.). 

If  Bromet  considered  that  the  original  building 
scheme  had  become  void  and  did  not  affect  the 
land,  he  was  bound  to  maintain  that  point  in 
order  to  know  his  position  under  it,  otherwise  he 
could  not  know  his  position  under  the  copy.  If 
he  had  been  successful  on  that  point  the  plain- 
tiff's whole  case  must  have  failed.  Raphael  never 
raised  any  objection  to  the  way  Bromet  was  con- 
ducting  his  defence  to  the  action,  and  he  therefore 
cannot  now  say  he  was  acting  unreasonably. 
Bromet  had  a  right  to  have  his  legal  liabilities 
ascertained,  and  Raphael  was  also  interested. 
There  being  two  sets  of  conditions,  those  in  the 
original  deed  and  thoso  in  the  copy,  it  was  to  tbe 
interest  of  Raphael  as  well  as  of  Bromet  to  find 
out  by  which  they  were  bound. 

Upjohn,  K.C.  in  reply. 

Williams,  LJ. — This  is  an  appeal  against  a 
decision  of  Farwell,  J.  So  far  as  tbe  action  of 
Hooper  v.  Bromet  is  concerned  there  is  no  appeal 
but  that  action  was  an  action  for  an  injunction 
brought  by  the  plaintiff,  as  one  of  the  purchasers 
bound  by  and  having  the  benefit  of  a  building 
scheme,  against  Bromet  as  successor  in  title  to  a 
person  who  was  bound  by  and  bad  the  benefit  of 
this  scheme,  and  Bromet  contends  that  if  he  is 
responsible  to  Hooper  in  that  action,  he  has,  at 
all  events  to  a  certain  extent,  a  remedy  against 
Raphael,  because  Raphael  gave  him  a  letter 
of  indemnity ;  and  consequently  he  issued  a 
third  party  notice,  nnd  tbe  result  v.as  that 
Raphael  had  to  come  in  as  third  party.  He  p. it 
in  bis  defence  as  third  party,  and  this  appeal  is 
really  conceive''  only  with  the  question  whether 
Farwell,  J.  was  right  in  holding,  to  the  extent  to 
which  he  did  so  hold,  that  Raphael  was  liable  to 
indemnify  Bromet.    Certain  land  was  vested  in 
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Lord  Ranelagh  and  another  person  as  trustees  for 
the  Conservative  Land  Society,  and  the  object  of 
that  society  was  to  distribute  this  land  among  its 
members.  The  conveyances  were  conveyances  by 
Lord  Ranelagh  and  his  co-trustee  as  vendors  to 
various  members  of  the  society.  When  the 
scheme  of  the  society  is  looked  at,  I  do  not  think 
there  is  any  donbt  but  that  there  was  a  building 
scheme,  and  clause  19  of  that  scheme  provided 
for  a  deed  being  entered  into  by  each  purchaser 
fcr  the  purpose  of  working  out  the  scheme,  and 
for  conveyancing  purposes  that  deed  of  covenant 
has  always  been  treated  as  governing  the  relations 
of  the  parties  one  to  another.  One  of  the  plots  ot 
land  was  originally  intended  to  be  the  church 
plot,  but  there  were  provisions  for  dealing  with 
this  land  if  it  should  not  be  nsed  as  a  church  plot. 
This  plot  became  vested  in  Raphael.  [His  Lord- 
ship then  inferred  to  the  negotiations  for  the 
sale  of  the  plot  by  Raphael  to  Bromet,  and  to  the 
jjdemnity,  and  continued :]  The  deed  of  1854 
has  now  been  produced,  and  it  is  plain  that  that 
deed,  which  really  it  must  be  taken  for  the  pur- 
poses of  the  letter  of  indemnity  does  contain  the 
original  building  stipulations  and  conditions 
affecting  the  property,  differs  in  some  material 
respect  from  this  document  to  which  that  indem- 
nity is  attached.  Now,  it  really  is  not  in  dispute 
here  that  if  there  is  a  material  difference  between 
the  stipulations  of  the  deed  of  1854  and  the  terms 
and  conditions  of  this  document,  and  that  differ- 
-ence  has  resulted  in  damage  or  injury  to  Bromet, 
then  Raphael  is  liable  under  his  letter  of  indem- 
nity to  make  good  that  damage  to  Bromet. 
I  now  propose  to  consider  what  really  are  the 
differences  in  these  two  documents.  1  will  begin 
by  dealing  with  the  difference  which  is  made 
by  the  existence  in  the  document  to  which  the 
letter  of  indemnity  is  attached  of  clauses  23 
and  24,  which  are  clauses  which  do  not  exist 
in  the  deed  of  1854.  Speaking  generally  and 
shortly,  those  are  clauses  which  give  powers  of 
varying  the  conditions  at  the  will  of  the  vendors, 
and  it  is  contended  that  the  power  given  to  the 
vendors  under  those  circumstances  is  such  as  to 
negative  there  being  any  building  scheme  binding 
upon  the  purchasers  inter  *e.  It  is  said  that  in 
order  to  bind  the  purchasers  inter  se  you  must 
have  the  conditions  that  are  absolutely  invariable 
at  the  will  of  the  vendor  or  anybody  else :  and 
that  if  they  are  variable  there  is  no  building 
scheme.  I  think  that  is  stating  the  case  as  a 
whole  a  good  deal  too  widely.  I  quite  agree  that 
the  presence  of  a  clause  permitting  the  variation 
of  the  conditions,  or  the  want  of  stability  in 
the  conditions,  may  be  a  circumstance  to  which 
great  weight  ought  to  be  given  in  determining 
whether  or  not  the  intention  was  that  the  pur. 
chasers  should  lie  bound  infer  *<>,  and  I  can  quite 
imagine  a  ease  in  which  it  would  be  held  that  the 
uncertainty  and  the  want  of  definit>ness  were 
such  as  to  negativo  the  intention,  and  that,  aB  I 
understand  it,  was  the  ground  really  of  the  decision 
of  Farwell,  J.  in  Oaborne  v.  Bradley  (ubi  sup  ).  I 
am  uot  saying  a  word  against  the  correctness  of 
that  decision,  but  dealing  with  this  document, 
notwitstanding  the  presence  of  those  clauses,  1 
should  have  held  if  the  rights  of  the  parties  had 
depended  upon  this  document— which  of  course 
they  do  not  by  reason  of  the  deed  of  1854  being 
the  governing  document— in  other  words,  if  I  had 
had  nothing  but  the  scheme  as  originally  entered 
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into  between  the  members  of  the  Conservative 
Land  Society  and  the  purchasers  of  the  various 
plots,  that  this  particular  document  did  properly 
lead  to  the  inference  that  there  was  a  scheme  in 
which  the  purchasers  were  to  be  bound  infer  se, 
notwithstanding  the  presence  of  these  clauses. 
In  fact  I  do  not  think  that  anybody  reading  this 
document  and  giving  due  weight  to  its  heading 
and  to  the  matters  set  forth  in  it  could  hesitate 
to  come  to  the  conclusion  that  this  document  did 
involve  such  a  scheme  as  necessarily  led  to  the 
conclusion  that  the  intention  was  that  the  parties 
should  be  bound  titter  se.  Having  said  that,  I  do 
not  propose  to  say  any  more  about  the  difference 
between  the  deed  and  the  terms  and  conditions 
in  so  far  as  that  difference  is  constituted  by  these 
clauses  23  and  24,  because  the  only  use  which 
was  attempted  to  be  made  by  counsel  for 
Bromet  of  that  difference  was  to  say  that 
properly  construed,  the  terms  and  conditions  in 
this  document  did  not  include  a  scheme  at  all. 
Now,  that  being  so,  what  is  the  other  difference 
which  there  is  here  ?  The  other  difference  is  really 
this:  In  the  terms  and  conditions  the  site  of  a 
church  is  dealt  with  in  clause  20.  [His  Lordship 
read  it.]  Then,  when  one  turns  back  to  see  what 
are  the  restrictions  which  affect  lot  t>0,  it  appears 
they  are  the  restrictions  contained  in  clause  4. 
[His  Lordship  read  it.]  I  now  call  attention  to 
the  deed  of  1854.  The  clause  in  that  deed  which 
applies  to  thiB  plot  is  clause  11.  Now,  I  do  not 
think  it  necessary  to  go  into  the  matter  very 
closely,  because  the  question  of  damage  is  one 
which  we  do  not  propose  to  decide  here.  It  will 
be  decided  on  the  inquiry  by  the  master  to  whom 
the  inquiry  has  been  referred.  It  is  enough  to 
say  that  it  is  perfectly  plain  the  building 
capacity  of  the  land  under  those  two  documents 
is  very  different.  To  mention  one  matter  only, 
under  the  terms  and  conditions  of  the  later  deed 
there  is  nothing  whatever  which  limits  the  power 
of  the  building  owner  excepting  that  he  must  do 
what  building  he  has  to  do  between  really  the 
back  and  the  front  building  line ;  and  to  take  as 
a  concrete  illustration  of  a  building  the  church 
which  appears  upon  the  plan,  bis  obligation  would 
l>e  under  the  terms  and  conditions  carefully  to 
keep  the  two  ends  of  the  building  between  those 
building  lines ;  but  there  would  have  been  no 
obligation  on  the  building  owner  as  to  he 
extention  of  what,  in  the  concrete  example  I  have 
taken,  would  be  the  aisles  of  the  church,  whereas 
under  this  deed  of  1854,  if  you  take  either  road, 
taking  the  covenant  in  this  deed,  the  building 
line  is  such  that  the  building  owner  may  not 
place  any  building  within  40ft.  of  either  of  those 
two  roads.  It  seems  to  me  that  that  is  a  very 
material  difference.  Now,  having  got  so  far,  it 
is  right  that  I  should  deal  in  terms  with  the  order 
of  Farwell,  J.,  because,  with  all  deference  to 
Farwell,  J.,  1  think  that  in  some  respects  his 
order  for  inquiries  goes  too  far.  Having  dealt 
with  the  action,  it  then  proceeds:  [His  Lord- 
ship then  referred  to  the  order  and  the 
inquiry  thereby  directed,  and  continued :]  It 
seems  to  me  that  those  damages  in  respect  of 
the  building  and  the  removal  of  the  building 
ought  not  to  be  paid  by  Raphael,  because  Bromet 
oucht  not  to  have  built,  as  at  the  time  when  he 
built  he  had  full  knowledge  that  in  fact  the  terms 
and  conditions  of  eale  contained  in  the  document 
to  which  the  letter  of  indemnity  was  attached 


Hooper  v.  Bromet ;  Raphael  (Third  Party). 


Digitized  by  Google 


238-Voi.  xc] 


THE  LAW  TIMES. 


[April  23,  19ft 


Ct.  OF  App.] 

did  not  coincide  with  tbe  covenant  in  the  deed  of 
1854;  and  he  knew  perfectly  well  that  the  cove- 
nant in  the  deed  of  1854  must  be  observed  by  the 
purchasers;  and  under  those  circumstances  it 
seems  to  me  that  the  damage  which  has  arisen  to 
him  by  reason  of  his  having  been  at  the  cost  of 
building,  and  bis  having  under  the  order  of  the 
court  being  at  the  cost  of  pulling  down,  is  not 
damage  against  which  Raphael  ought  to  in- 
demnify  Bromet;  but  that  Bromet  must  bear 
that  damage  himself.  So  far  as  the  residue  of 
the  damage  is  concerned — that  is  to  say,  so  far  as 
the  land  available  for  building  under  the  covenant 
in  the  deed  of  1851  is  less  than  the  land  which 
would  have  been  available  for  building  under  the 
later  document.  1  will  now  proceed  to  deal  with  the 
other  matters — that  is  to  say,  tbe  costs  which  have 
been  incurred  by  Bromet  in  respect  of  tbe  action 
which  was  brought  by  Hooper,  and  in  respect  of 
bis  defence  of  it ;  and,  secondly,  in  respect  of  tbe 
costs  of  the  third  party  proceedings.  Now,  with 
reference  to  the  costs  which  Bromet  has  been 
ordered  to  pay  to  Hooper,  although  Farwell,  J. 
might  have  dealt  with  the  cost*  as  such,  in  my 
judgment  in  this  order,  and  in  the  observations 
in  his  judgment  which  precede  the  formal  order, 
he  has  dealt  with  those  coats  as  damages.  Now, 
the  question  is  whether  it  is  right  that  Raphael 
ought  to  indemnify  Bromet  against  all  such  costs. 
It  seems  to  me  clear  under  the  rule  laid  down  in 
iiazendale  v.  London,  Chatham,  and  Dover  Rail- 
way Company  [tibi  sup.)  that  Bromet  can  only 
recover  against  Raphael  such  damages  as  have 
been  incurred  by  Bromet  as  the  natural  and 
proximate  result  of  the  defendant's  position. 
Now,  under  those  circumstances,  one  has  to 
consider  whether  that  can  possibly  be  said  of  the 
whole  of  the  coats  which  Bromet  has  incurred. 
It  seems  to  me  clear  that  it  cannot.  It  is  not 
disputed,  I  think,  in  this  action  by  Raphael 
that  there  are  some  costs  incurred  in  the  action 
of  Hooper  v.  Bromet  against  which  Raphael  is 
bound  to  indemnify  Bromet;  but  it  seems  to  me 
plain  that  he  is  not  bound  to  indemnify  hiui 
against  all  the  costs  incurred  by  Bromet  in  the 
matter  of  that  action.  Really,  one  has  to  ascer- 
tain how  far  the  costs  incurred  by  Bromet  in 
that  action  are  the  natural  and  proximate 
result  >jt  the  document  which  Raphael  bad 
warranted  as  accurate  proving  to  be  inaccurate. 
There  must,  it  seems  to  me,  necessarily  have 
been  an  asaesenient  of  damages  and  so  far 
as  the  writ  aud  pleadings  are  concerned  I 
do  not  think  anyone  will  dispute  but  that  those 
must  be  paid  by  Raphael.  One  has  to  see  what 
was  a  reasonable  course  for  Bromet  to  have  pur- 
sued, having  regard  only  to  the  state  of  things 
arising  out  ot  the  breach  of  warranty,  I  will  call  it 
for  convenience,  that  arises  in  the  present  case.  I 
do  not  think  that  any  of  the  costs  which  have 
resulted  from  Bromet  having  wrongfully  built 
ought  to  be  borne  by  Raphael,  but  1  think  that 
if  one  treats  this  case  in  the  same  way  as  one 
would  have  done  if,  instead  of  there  being  an 
actual  building  by  Bromet  there  had  been  either 
a  formal  commencement  or  a  threat  to  commence 
such  as  would  have  justifiel  an  action  by  Hooper, 
then  I  think  one  ought  with  regard  to  these 
costs  to  consider  what  would  have  been  the 
reasonable  and  proper  course  for  Bromet  to  h^ve 
pursue.  Now,  it  seems  to  me  that  what  Bromet 
ought  to  have  done  under  those  circumstances 
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would  be  to  take  care  that  he  did  not  omit  in  his 
defence  any  defence  which,  if  Raphael  bad  had 
the  conduct  of  the  defence  himself,  he,  Raphael, 
would  have  Bet  up.  Now,  it  iB  said  that  several 
of  these  defences — I  am  not  sure  that  Mr.  Jenkins 
did  not  contend  all  of  them — were  reasonable 
defences  for  Bromet  to  set  up  in  respect  of  his  rela- 
tion to  Raphael,  but  I  cannot  agree  to  that.  1  do 
not  know  really  how  far  costs  and  expenses  were 
incurred  (tbe  taxing  master  will  be  able  to  ascer- 
tain that)  in  respect  of  a  denial  that  the  deed  of 
1854  was,  at  all  events  in  the  first  instance,  the 
governing  deed,  but  if  expense  was  incurred 
it  was  a  very  unreasonable  expense  to  incur. 
Then  it  is  said  that  with  regard  to  the  defence 
based  upon  the  licence  that  was  obtained  from 
the  liquidator,  who  was  treated  as  if  be  had  been 
one  of  tbe  vendors,  that  those  cost*  ought  to  be 
paid  by  Raphael.  I  do  not  think  they  ought 
It  seems  to  me  that  such  a  defence  was  a  hope- 
less defence.  Then  it  iB  said  that  the  building 
scheme  which  was  set  up  had  gone  as  a  whole 
because  the  various  purchasers  upon  the  estates 
bad  all  given  up  observance  of  the  scheme  by 
mutual  consent.  As  to  that  the  learned  judge 
bad  not  the  slightest  doubt,  and  said  it  was  a 
perfectly  hopeless  matter  and  unarguable.  That 
again,  I  think,  is  part  of  the  expense  against 
which  Raphael  is  not  bound  to  indemnify 
Bromet.  Then  it  was  said  that  Hooper,  this 
particular  plaintiff,  by  his  own  conduct  had  dis- 
entitled himself  to  sue.  As  to  that  matter  the 
learned  judge  seems  to  have  had  some  doubt. 
I  t  hink,  therefore,  that  that  is  a  reasonable  defence 
against  which  Raphael  ought  to  indemnify  Bromet. 
The  outcome,  therefore,  of  my  decision  is  :  first, 
that  there  was  a  binding  scheme;  secondly,  that 
under  that  scheme  Hooper  had  a  right  to  sue 
Bromet;  thirdly,  that  there  was  a  material 
difference  between  the  deed  of  1854  and  the  later 
document  attached  to  the  le'terof  indemnity; 
fourthly,  that  the  one  respect  in  which  really 
Bromet  has  suffered  damage  by  reason  of  that 
difference  is  in  respect  of  tbe  matters  that  I 
have  already  alluded  to  as  to  building  lines,  and 
the  difference  Itetween  the  obligations  of  the 
building  owners  undt-r  the  one  document  and 
under  the  other.  With  regard  to  the  damages  I 
entirely  agree  with  Farwell,  J.  that  in  so  far  as 
the  quantum  of  available  building  land  has  been 
diminished  Raphael  must  bear  the  damage;  but 
not  in  respect  of  the  building  or  pulling  down  of 
the  buildings.  But  in  respect  of  the  costs 
that  Bromet  has  incurred  towards  Hooper  or  on 
his  o*n  account  in  the  action  of  Hooper  v.  Bromet. 
I  do  not  think  that  the  whole  of  those  costs  can 
be  treated  as  damages  resulting  from  this  breach 
of  warranty.  I  have  been  through  tbe  various 
heads  T  hope  sufficiently  to  enable  the  taxing 
master  to  ascertain  the  quantum  of  the  liability 
of  Raphael  to  Bromet  I  speak  of  the  taxing 
master,  but  the  fact  that  the  hand  which  ascer- 
tains the  amount  is  the  hand  of  the  taxing  master 
does  not  make  these  co*ts  for  the  purposes  of  the 
claim  in  the  third  party  proceedings  any  less 
damages — they  are  damages.  Raphael  must  have 
the  costs  of  th's  appeal. 

Stirling,  L  J.— This  appeal  relates  to  that 
portion  of  the  judgment  of  Farwell,  J.  which 
relates  to  the  question  of  indemnity  as  between 
the  defendant,  Bromet,  and  the  third  party 
Raphael.    The  indemnity  was  given  upon  the 
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occasion  of  the  purchase  by  the  defendant  from 
Raphael  of  certain  real  estate  which  was  described 
and  known  to  be  sabject  to  certain  building 
restrictions  which  were  stated  to  be  contained  in 
deed  of  1851.  That  deed  was  not  forthcoming, 
but  what  was  alleged  to  bs  a  copy  of  these  build- 
ing conditions  was  produced  by  Raphael,  and  he 
entered  into  an  agreement  to  indemnify  Bromet, 
the  purchaser,  against  all  costs,  damages,  and 
expenses  which  he  might  suffer  or  incur  by 
reason  of  the  building  stipulations  and  conditions 
affecting  the  property  being  other  than  those  set 
out  in  the  copy.  Now,  Bromet,  the  defendant, 
was  minded  to  build  upon  bis  property,  and  he 
was  brought,  in  the  course  of  his  proceeding  to  do 
that,  upon  referring  to  the  document,  to  which 
the  indemnity  referred,  in  contact  with  the 
liquidator  of  the  company  called  the  Conserva- 
tive Land  Society,  who  appeared  from  the  copy  of 
the  document,  which  was  furnished  by  Raphael, 
to  have  been  concerned  (it  is  net  necessary  to  say 
in  what  capacity)  in  the  original  disposition  of 
the  land  upon  the  occasion  on  which  these  con- 
ditions  arose  ;  and,  upon  communicating  with  the 
liquidator,  Bromet,  the  defendant,  discovered,  at 
any  rate  before  the  2 1st  Dec.  1901,  what  were 
■the  true  building  conditions  to  which  the 
estate  was  subject,  and  not  ouly  did  he  do  so, 
bat  he  obtained  from  the  liquidator  of  the 
company,  which  I  have  treated  as  being  the 
vendor  for  the  purpo*e  of  the  building  stipula- 
tions, a  document  which  purported  to  release  him 
from  adherence  to  the  stipulations  contained  in 
the  deed  of  1854.  Having  obtained  that  he  pro- 
ceeded, in  Sept.  1902,  to  build  in  non-compliance 
with  the  actual  building  stipulations,  and  also  in 
non  compliance  with  the  stipulations  contained  in 
the  document  furnished  by  Raphael.  Thereupon, 
a  purchaser  who  was  entitled  under  the  building 
scheme,  which  is  contained  in  the  deed  of  1854, 
brought  an  action,  and  that  action  has  succeeded. 
In  his  judgment  Far  well,  J.  has  held  and  declared 
that  the  defendant  Bromet  is  entitled  to  a  a 
indemnity  against  Raphael  in  respect  of  cer- 
tain specific  matters  which  I  shall  mention 
presently,  and  also  with  respect  to  an  indemnity 
by  reason  of  the  defendant  being  unable  to  build 
on  the  land  he  bought  in  accordance  with  the 
agreement  of  the  16th  April  1899,  which  is  the 
indemnity  agreement.  Now,  it  is  really  admitted 
that  if  there  was  a  substantial  difference  between 
the  building  stipulations  as  they  appear  in  the 
decument  which  was  furnished  by  Raphael  and 
toose  to  which  the  property  is  actually  subject, 
that  portion  of  the  declaration  of  Farwell,  J.  and 
of  the  inquiry  which  is  directed  in  pursuance  of 
it  is  well  founded,  and,  in  my  judgment,  there  is 
a  substantial  difference  in  at  least  one  respect 
between  the  conditions  as  tbey  exist  and  the  con- 
ditions which  appear  in  the  document  referred 
to  by  Raphael.  That  difference  is  thib,  that 
according  to  tue  true  building  conditions  as  tbey 
are  now  established,  and  according  to  the  judg- 
meut  of  Farwell,  J.,  the  defendant  Bromet  is 
precluded  from  building  within  40ft.  of  the 
Aveoue-road,  whereuB  according  to  the  copy  of  the 
document  furnished  by  Riphael  the  defendant 
would  not  have  been  so  precluded.  That  is  quite 
enough,  in  my  judgment,  to  entitle  the  defen- 
dant to  an  inquiry  as  between  him  and  Raphael 
as  to  the  damages  which  have  been  caused  to  him 
by  reason  of  that  inability  to  build,  and  I  say  no 
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more  on  that  subject  as  I  agree  with  the  other 
members  of  the  court  in  thinking  that  we  ought 
not  to  go  into  a  discussion  of  ali  the  possible 
questions  that  nuy  be  raised  hereafter  upon  that 
inquiry.  Now,  1  will  say  just  a  few  words  upon 
the  specific  matters  as  to  which  Farwell,  J.  lias 
held  that  the  defendant  is  entitled  to  indemnity. 
First  of  all  he  has  held  that  he  is  entitled  to 
indemnity  with  respect  to  the  loss  or  damage 
which  he  has  sustained  by  reason  of  his  having 
built  on  the  land  so  far  aB  he  has  bnilt,  and  by 
having  to  remove  the  buildings  pursuant  to  the 
order  which  he  has  granted.  Now,  I.  with  the 
utmost  respect,  differ  from  the  learned  judge  in 
regard  to  that  inquiry.  I  do  not  think  that 
those  damages  were  incurred  as  the  natural  and 
proximate  result  of  the  difference  which  does 
exist  between  the  actual  building  conditions  and 
those  which  are  Bhown  in  the  document  fur- 
nished bj  Raphael.  It  seems  to  me  that  the 
facts  show  that  the  defendant,  while  knowing 
what  the  conditions  were,  went  on  to  build 
becauBe  he  thought  that  the  document  which  he 
had  procured  from  the  liquidator  of  the  Con- 
servative Land  Society  was  au  answer  to  any 
action  which  might  be  brought  against  him. 
Therefore  for  that  short  reason  I  think  that 
these  damages  ought  not  to  have  been  given  to 
Bromet  by  Farwell,  J.,  and  ought  not  to  be 
the  subject  of  the  inquiry.  Then,  secondly, 
Farwell,  J.  has  declared  that  by  virtue  of  the 
indemnity  Raphael  is  bound  to  indemnify  the 
defendant  agaiost  the  coats  directed  to  be  paid 
by  him  to  the  plaintiff  by  the  judgment 
which  he  has  given  in  the  action.  I  agree 
with  my  Lord  in  thinking  that  these  costs 
also  are  not  the  natural  and  proximate 
result  of  the  difference  between  the  two  docu- 
ments which  we  have  to  consider,  but  they 
are  the  result  of  the  defendant  Bromet  proceed- 
ing to  build  in  reliance  on  the  document  which 
he  obtained  from  the  liquidator  of  the  land 
society,  and  in  proceeding  to  build  with  full 
knowledge  of  the  true  conditions  which  affected 
it.  Under  the  circumstances  I  think  the  order 
which  is  proposed  by  my  Lord  is  right,  and, 
therefore,  the  appeal  ought  to  be  allowed  to  this 
extent. 

Cozens  Hardy,  L  J. — A  great  point  was  made 
by  counsel  for  the  respondent  that  the  so-called 
terms  and  conditions,  or  what  was  called  here  the 
warranted  copy,  did  not  show  any  building  scheme 
in  the  sense  of  a  scheme  containing  any  rights 
among  purchasers  inter  se.  I  cannot  doubt  that 
purchasers  buying  nnder  that  scheme,  apart  from 
anything  else,  undertook  a  liability  not  merely  to 
the  vendor,  but  to  the  purchasers  of  other  lots. 
The  contrary  view  would,  I  think,  be  attended 
with  great  danger  to  the  persons  who  buy  build- 
ing estates  on  the  faith  of  a  plan  with  stipulations 
of  this  kind.  It  is  said  that  that  doctrine  has  no 
application,  here  for  two  reasons,  one  is  the  pro- 
visions of  clause  23.  I  do  not  think  that  such 
a  clause  determines  a  building  scheme.  With 
reference  to  clause  24,  I  adopt  the  vie*  which 
was  thrown  out  by  Stirling.  L.J.  that  that  only 
applies  to  the  unsold  portion  of  the  estate 
and  is  spent  and  done  with,  and  has  ceased 
to  have  auy  application  the  moment  there  has 
been  a  sale  of  any  plot  to  a  purchaser.  That 
being  so,  I  think  it  is  clear  that  there  is  some 
liability  on  the  part  of  Raphael  to  indemnify  the 
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respondent  Bromet — a  liability  in  damages. 
Whether  this  was  a  case  for  the  application  of 
the  third  party  order  I  have  very  great  doubt.  I 
do  not  think  it  was,  but  that  really  is  not  open 
now ;  that  objection  was  not  taken  below,  and  we 
are  bound  to  consider  that  the  case  is  properly 
brought  before  us  under  that  third  party  order. 
Then  it  sought  to  make  Raphael  liable  under  this 
peculiar  and  limited  indemnity  for  the  costB  of 
building  contrary  to  the  covenant  and  pulling 
down  the  buildings  erected  by  Bromet.  I  confers 
I  can  see  no  ground  for  so  doing.  Nor  can  1  think 
it  would  be  reasonable  to  hold  that  he  is  liable 
for  the  costs  of  this  extremely  protracted  and 
expensive  litigation,  in  which,  as  appears  by  the 
order  itself,  no  less  than  thirteen  witnesses  were 
called  in  a  trial  extending  over  three  or  four 
days.  It  cannot  be  right  that  the  costs  of  all 
those  issues  should  be  thrown  upon  Raphael  as 
the  indemnifying  party;  and  in  giving  Bromet 
the  costs  proposed  by  my  Lord,  we  are  givingbim  as 
much  as  he  is  entitled  to,  and  certainly  more  than 
he  would  have  obtained  in  an  indemnity  action. 

Solicitors:  Ralph  Raphael  and  Co.;  James 
Morley. 


Tuesday,  Feb.  3. 
(Before  Collins,  M.R.,  Romer  and 

Mathew,  L.JJ.) 
Smith  r.  Lek;h  Union  Assessment 

Committee,  (a) 

APPEAL  FROM  THE  KINGS  BENCH  DIVISION. 
Sating  —  Poor  rate  —  Appeal  against  assessment 
—  Appearance  of  assessment  committee  as 
respondents — Consent  of  guardians — Notice  to 
guardians  —  Union  Assessment  Committee 
Amendment  Act  1861  (27  .t  28  Viet.  c.  39).  «.  2 
— Divided  Parishes  and  Poor  Law  Amendment 
Act  1882  (15  <£•  16  Vict.  c.  58),  s.  12. 

Sect.  2  of  the  Union  Assessment  Committee  Amend- 
ment Act  1801  provides  that  th*  assessment 
committee  of  a  union  may,  with  the  consent  of 
the  guardians  of  such  union,  after  notice  shall 
have  been  sent  to  every  guardian,  appear  as 
respondents  to  an  appeal  to  quarter  sessions 
against  a  poor  rate. 

Sect.  \2  of  the  Divided  Parishes  and  Poor  Iaiw 
Amendment  Act  1882  provides  that  where  under 
the  Poor  Law  Amendment  Act  1831,  or  any  of 
the  Acts  amending  the  same,  the  consent  in 
writing  of  a  majority  of  Ihe  guardians  of  a 
union  is  required,  a  fourteen  days'  notice  shall 
be  given  to  each  guardian  of  the  meeting  at 
which  the  resolution  giHng  the  consent  is  passed. 

Held,  affirming  the  decision  of  the  King's  Bench 
Division  i8!»  L.  T.  Rep  607),  that  sect.  12  of  the 
Act  of  1882  does  not  have  reference  to  sect.  2  of 
the  Act  of  l8til,  and  therefore  it  is  not  a  condi- 
tion precedent  to  the  power  of  the  guardians  to 
give  their  consent  under  sect.  2  of  the  Act  of 
1861  that  a  fourteen  days'  notice  should  be  given 
of  the  meeting  at  which  such  consent  is  given. 

Appeal  from  the  decision  of  the  Divisional  Court 
(Lord  Alverstone,  (J.  J.,  Law  ranee  and  Kennedy, 
JJ.)  upon  a  special  case  Btatnd  for  the  opinion  of 
the  court,  by  the  Court  of  Quarter  Sessions  for 
the  County  Palatine  of  Lancaster,  upon  an 
appeal  against  a  certain  poor  rate. 

(a)  Reported  by  E.  iliinr  Siiitii,  Esq..  Barristar-at  Lkw.^ 
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The  special  case  is  set  out  in  the  report  of  the 
judgment  of  the  Divisional  Court  (89  L.  T.  Rep. 

607). 

The  facts  were,  shortly,  as  follows : — 
When  the  appeal  was  called  on  for  hearing, 
counsel  claimed  to  appear  and  be  heard  on  behalf 
of  the  assessment  committee  of  the  Leigh  Union 
appearing  as  respondents  to  the  appeal  in  the 
name  of  the  guardians  of  the  union. 

Counsel  appearing  on  behalf  of  the  appellant 
called  upon  the  counsel  appearing  on  behalf  of 
the  assessment  committee  to  prove  that  the  com- 
mittee had  duly  obtained  the  consent  of  the 
guardians  to  their  appearance  as  respondents  to 
the  appeal. 

It  was  then  proved  or  admitted  that  on  the  2oth 
March  1903  the  clerk  of  the  committee  had  sent 
to  each  of  the  guardians  a  notice  that  the  consent 
of  the  guardians  to  the  appearance  of  the  com- 
mittee as  respondents  to  the  appeal  would  be 
proposed  at  the  next  meeting  of  the  board  of 
guardians ;  and  that  at  a  meeting  of  the  board  of 
guardians  on  the  25th  March  following  a  resolu- 
tion was  passed  consenting  to  the  committee 
appearing  as  respondents  to  the  appeal. 

Counsel  for  the  appellant  then  contended  that 
under  sect.  12  of  the  Divided  Parishes  and  Poor 
Law  Amendment  Act  1882  the  notice  given  by 
the  clerk  of  the  committee  to  the  guardians  ought 
to  have  been  given  fourteen  days  before  the  meet- 
ing of  the  board,  and  that,  ai  a  fourteen  days' 
notice  had  not  been  given,  the  committee  had  not 
fulfilled  a  condition  precedent  to  their  obtaining 
the  consent  of  the  guardians. 

Counsel  for  the  assessment  committee  contended 
that  sect.  12  of  the  Act  of  18S2  bad  no  application 
to  a  consent  of  the  guardians  given  under  sect.  2  of 
the  Act  of  1864. 

The  Court  of  Quarter  Sessions  held  that  the 
objection  raised  on  behalf  of  the  appellant  must 
be  sustained,  and  refused  to  hear  counsel  for  the 
assessment  oommittee  on  the  merits  of  the  appeal, 
but  agreed  to  state  a  case  for  the  opinion  of  the 
High  Court  on  the  question  whether  the  assess- 
ment committee  were  entitled  to  be  heard. 

The  Divisional  Court  (Lord  Alverstone,  C.J., 
Lawrence  and  Kennedy,  JJ.)  held  that  the 
preliminary  objection  was  a  bad  one,  and  sent  the 
case  back  to  the  quarter  sessions  that  the  appeal 
might  be  heard :  (8S  L.  T.  Rep.  607). 

The  appellant  appealed. 

The  Union  Assessment  Committee  Amendment 
Act  186 1  (27  &  28  Vict.  c.  39 1,  with  reference  to 
an  appeal  heard  by  quarter  setsions  against  a 
poor  rate  made  for  any  parish  contained  in  any 
union  to  which  the  Union  Assessment  Committee 
Act  1862  applies,  provides  as  follows : 

Seel.  2.  The  astesament  oommittee  of  such  onion 
may,  with  the  consent  of  the  guardians  of  auoh  union, 
after  notion  shall  have  been  sent  to  every  guardian, 
appear  as  respondents  to  such  appeal,  but  in  tho  name  of 
♦  he  guardians  of  inch  nnion,  in  like  manner  and  with  the 
same  inci  euta,  and  subject  n>  the  same  liabilities,  and 
entitled  to  the  same  remedies  and  rights,  ae  in  the  case 
of  persons  other  than  the  overseers  to  whom  notice  of 
appeal  may  be  given. 

The  Divided  Parishes  and  Poor  Law  Amend- 
ment Act  1882  (15  &  16  Vict.  c.  58)  provides  as 
follows  : 

Sent.  12.  Where,  under  the  Poor  L»w  Amendment  Act 
1834,  or  any  of  the  Act*  amending  the  same,  the  content 
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in  writing  of  a  majority  of  the  guardians  of  a  nnion,  or 
the  managers  of  a  school  district,  is  required,  it  aball  be 
Heemed  a  sufficient  compliance  with  such  requirements 
if  a  resolution  (firing  consent  is  passed  at  a  meeting  of 
the  guardians  or  managers,  of  which  meeting  and  of  the 
business  to  be  transacted  thereat,  not  leas  than  fourteen 
days'  notice  shall  be  giten  to  eaeh  guardian  or  manager. 

A.  T.  Laivrenee,  K.C.  (Boyle,  K.C.  and  IF. 
Mackenzie  with  him)  for  the  appellant. — Under 
sect.  2  of  the  Union  Assessment  Committee  Act 
1861  the  assessment  committee  con  Id  not  appear 
as  respondents  to  the  appeal  without  first  obtain- 
ing the  consent  of  the  guardians  of  the  union. 
Under  sect.  12  of  the  Diridod  Parishes  Act  1882 
that  consent  could  not  be  obtained  unless  a  four- 
teen days'  notice  were  given  to  each  guardian 
before  the  meeting  at  which  the  consent  was 
asked  for.  In  fact,  the  only  notice  given  was  a 
four  days'  notice,  and  the  assessment  committee 
have  therefore  failed  to  comply  with  the  condition 

Sreoedent  to  their  power  of  appearing  as  respon- 
ents.  It  is  true  that  sect.  2  only  refers  to  "  the  con- 
sent of  the  guardians,"  whereas  sect.  12  refers  to 
"  the  consent  in  writing  of  a  majority  of  the  guar- 
dian s."  Two  points  arise  there.  First,  every  con- 
sent of  the  guardians  must  be  in  writing.  Sect.  15 
of  the  Poor  Law  Amendment  Act  1834  (4  &  5 
Will.  4,  c.  7t>)  empowers  the  poor  law  commis- 
sioners to  make  rules,  orders,  and  regulations  for 
the  guardians,  and  under  the  rules  and  orders 
that  have  been  made  the  guardians  are  bound  to 
keep  a  clerk,  whose  duty  it  is  to  keep  minutes  of 
all  resolutions  passed  at  a  meeting  of  the  guar- 
dians and  to  enter  them  in  a  book,  and  these 
minutes  are  to  tie  signed  by  the  chairman  of  the 
next  meeting.  Secondly,  by  the  proviso  of  sect.  38 
of  the  Poor  Law  Amendment  Act  1834  no  guardian 
can  act  as  such  except  as  a  member  and  at  a 
meeting  of  the  board.    So  that  the  consent  of  the 
guardians  cannot  be  given  except  by  a  resolution 
of  the  majority  at  a  meeting  of  the  board,  and  such 
resolution  miiBt  be  reduced  into  writing.  Therefore 
every  "  consent  of  the  guardians  "  must  be  a  "  con- 
sent in  writing  of  a  majority  of  the  guardians." 
That  is  the  ordinary  way  in  which  the  guardians 
must  do  their  business,  although  there  are  certain 
special  things  as  to  which  the  Legislature  has 
made  special  requirements,  as,  for  instance,  with 
regard  to  the  matters  mentioned  in  sect.  32  of  the 
Poor  Law  Amendment  Act  183k    If  sect.  2  of 
the  Act  of  1864  is  not  to  bo  construed  as  referring 
to  a  consent  given  by  the  guardians  in  the 
ordinary  way  in  which  they  do  their  business,  it 
must  be  construed  as  referring  to  a  consent  given 
by  all  the  guardians.   The  difficulties  of  getting 
such  a  consent  would  be  Buch  that  that  construc- 
tion cannot  be  the  right  one.    On  behalf  of  the 
assessment  committee  it  is  BuggeBted  that  sect.  12 
of  the  Act  of  1882  has  reference  only  to  ca«es  where 
there  is  a  specinl  legislative  enactment  that  a 
"  consent  in  writing  of  a  majority  of  the  guar- 
dians "  must  be  obtained.    As  to  that,  it  is  to  be 
observed  that  sect.  12  begins :  "  Where  under  the 
Poor  Law  Amendment  Act  1834  or  any  of  the 
Acts  amending  the  same."    It  deals  with  the 
effect  of  several  Acts  taken  as  a  whole,  not  with 
any  definite  section  of  any  particular  Act,  and 
only  one  section — viz..  sect.  23  of  the  Poor  Law 
Amendment  Act  1834 — can  be  pointed  out  in 
which   the  Legislature  specifically   requires  a 
"  consent  in  writing  of  a  majority  of  the  guar- 
dians."  Sect.  12  of  the  Act  of  1882  was  surely 
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intended  to  refer  to  something  more  than  sect.  23. 
If  the  Legislature  only  intended  to  refer  to  that 
section,  it  would  have  been  simple  to  have  said 
so.  The  form  of  sect.  12  shows  that  it  must  be 
held  to  apply  to  something  more  than  sect.  23. 

Hyde  for  the  assessment  committee. — Sect.  12  of 
the  Act  of  1882  has  no  application  to  sect.  2  of 
the  Act  of  1864,  and  therefore  a  fourteen  days' 
notice  of  the  meeting  was  not  necessary  here. 
Sect.  2  does  not  in  terms  require  the  guardians' 
consent  to  be  in  writing.  It  is  true  that  the 
guardians  are  directed  to  have  a  clerk  whose  duty 
it  is  to  keep  minutes  of  what  is  done  at  a  meeting 
of  the  guardians,  and  to  enter  them  in  a  minute- 
book.  Such  an  entry  is  evidence  of  what  was  in 
a  resolution  passed  at  a  meeting,  but  the  consent 
of  the  guardians  would  be  given  by  their  passing 
a  resolution.  A  resolution  of  the  guardians  does 
not  become  void  if  the  clerk  fails  to  record  it. 
He  has  no  power  to  annul  a  resolution  of  the 
guardians.  Art.  202.  which  deals  with  his 
duties,  does  not  contain  negative  words,  and  is 
therefore  not  mandatory,  but  merely  directory  in 
character : 

R.  v.  Leicester  Jueticee,  7  B.  A  C.  C. 
Formerly  there  were  several  statutory  provisions 
requiring  the  consent  of  the  guardians  in  certain 
cases  to  oe  in  writing.  These  were  repealed  one 
by  one,  and  then  in  1882  the  Divided  Parishes  Act 
was  passed,  the  object  of  sect.  12  being  to  pro- 
vide one  comprehensive  enactment  applicable  to 
all  sections  of  Acts  which  require  the  guardians' 
consent  in  writing,  instead  of  dealing  with  such 
sections  one  by  one.  The  object  of  that  section  is 
to  remove  restrictions.  The  appellant  is  seeking 
to  ose  it  to  impose  restrictions.  Further,  by 
making  sect.  12  applicable  to  a  consent  sought 
under  sect.  2,  the  assessment  committee  would 
have  to  get  the  consent  of  a  majority  of  guar- 
dians. This  would  in  effect  alter  the  provisions 
of  sect.  2,  which  only  requires  "the consent  of  the 
guardians." 

A.  T.  Lawrence,  K.C.  in  reply. 

Collins,  M.R. — I  have  come  to  the  conclusion 
that  this  appeal  fails.  The  question  arises  in 
this  way.  The  assessment  committee  of  the  union 
appeared  as  respondents  in  an  appeal  to  quarter 
sessions  by  a  ratepayer  against  an  assessment  to 
poor  rate.  The  question  is  whether  they  were 
empowered  to  do  so.  Their  right  to  do  so  depends 
upon  sect.  2 of  the  Union  Assessment  Committee 
Amendment  Act  1864.  [His  Lordship  read  the 
section.]  The  ratepayer  contends  that  the  condi- 
tions required  by  sect.  2  have  not  been  complied 
with,  because,  he  says,  they  did  not  obtain  "  the 
consent  of  the  guardians "  of  the  union  such  as 
the  section  requires.  To  show  what  is  the  mean- 
ing of  the  "  consent  of  the  guardians,"  the  rate- 
payer referred  to  sect.  12  of  the  Divided  Parishes 
Act  1882,  which  is  as  follows:  [His  Lordship 
read  it.]  Under  that  section  he  Buys  that  a  four- 
teen dayB*  notice  should  have  be«n  given  to  each 
guardian  before  they  could  give  their  consent  to 
the  application  of  the  assessment  committee. 
Now,  that  section  has  reference  to  o.ises  where 
the  consent  "  in  writing  "of  a  majority  of  the 
guardians  was  necessary,  and  it  substitutes  new 
provisions  for  the  provisions  that  were  formerly 
applicable  in  Buch  cases.  Therefore,  in  order  to 
make  sect.  12  applicable  to  the  present  cjvse,  it 
is  necessary  to  show  that  "the  consent  of  the 
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guardians  "  required  by  sect.  2  of  the  Act  of  1864 
is  a  "consent  in  writing."  As  the  appellant  is 
the  person  who  is  setting  up  an  alleged  failure  by 
the  assessment  committee  to  see  that  the  condi- 
tions  precedent  to  their  right  to  appear  have 
been  performed,  it  lies  on  him  to  show  that 
the  consent  of  the  guardians  can  only  be 
given  "  in  writing."  Now,  Beet.  2  itself  does 
not  say  anything  as  to  the  consent  being 
in  writing.  It  only  requires  the  consent  to 
to  be  given,  and  it  is  not  denied  that  the  guardians 
did  in  fact  give  their  consent  at  one  of  their 
meetings.  The  only  question,  therefore,  is  whether 
it  is  right  to  read  into  sect.  2  a  requirement  that 
the  consent  must  be  in  writing.  As  I  have  said, 
sect.  12  of  the  Act  of  18S2  dealB  only  with  cases 
where  it  was  necessary  that  the  consent  of  the 
guardians  should  be  in  writing,  and  in  those  cases 
it  provides  new  machinery  in  the  place  of  what 
has  been  in  existence.  It  was  contended  on 
behalf  of  the  appellant  that  it  is  clear,  upon  a 
consideration  of  the  older  Acts,  that  under  the 
Poor  Law  Amendment  Act  1834  the  guardians 
could  not  (except  in  two  or  three  specified  cases) 
act  as  guardians  otherwise  than  at  a  meeting 
which  was  always  subject  to  the  rule  that  any 
resolution  passed  by  them  must  be  put  into 
writing  ana  entered  by  their  clerk  in  a  minute- 
book,  so  that  whatever  might  be  done  by  them,  as 
guardians,  was  always  done  with  written  evidence 
of  what  tbey  had  agreed  to.  It  is  said,  therefore, 
that,  because  in  every  case  there  is  written 
evidence  of  what  the  guardians  may  have  agreed 
to,  it  follows  that  a  resolution  of  tbe  guardians 
must  be  in  writing,  and  that  when  sect.  2  mentions 
the  consent  of  the  guardians  it  must  mean  their 
consent  in  writing.  It  seems  to  me  that  it  would 
be  a  very  extraordinary  thing  to  introduce  a  limi- 
tation of  that  sort  into  an  Act  of  Parliament, 
not  by  any  express  enactment,  but  by  machinery. 
It  would  seetu  to  me  to  be  a  strained  construc- 
tion, and  one  not  in  accordance  with  the  history 
of  the  legislation  on  this  matter.  Sect.  28  of  the 
Poor  Law  Amendment  Act  183-1  provided  that  it 
should  be  lawful  for  the  Poor  Law  Commissioners, 
by  any  writing  under  their  hands  and  seal,  by 
and  with  tbe  consent  in  writing  of  a  majority  of 
the  guardians  of  any  union,"  to  direct  the  guar- 
dians to  build  a  workhouse  or  to  do  certain  other 
things.  That  is  a  specific  enactment  that  "  the 
consent  in  writing  "  of  a  majority  of  the  guardians 
is  a  necessary  condition  for  the  doing  of  the 
things  named  in  the  section.  It  is  imposed  as  a 
special  condition  and  not  indirectly,  by  virtue  of 
any  rules  or  regulations  or  other  machinery. 
Tliat  shows  that  there  is  a  specific  class  of  legis- 
lation which  for  certain  things  specially  requires 
the  consent  of  the  guardians  to  be  given  in  writing, 
which  is  a  very  different  thing  from  trying  to 
introduce  the  machinery  by  which  the  guardians' 
consent  is  ordered  to  be  recorded.  But  the  matter 
does  not  stop  there.  Theiewere  formerly  other 
sections  in  the  Poor  Law  Amendment  Act  1834 
which  required  the  guardians'  consent  in  writing 
to  be  given  for  certain  purposes.  Those  sections 
were  repealed  one  by  one,  until  at  last  it  was 
thought  that,  instead  of  repealing  those  provisions 
in  that  way,  it  would  be  better  to  sweep  away  at 
once  any  provisions  of  that  kind  that  might  still 
be  left,  and  to  replace  them  by  one  uniform  pro- 
cedure. That  was  the  object  of  sect.  12  of  the 
Divided  Parishes  Act  1882.    That  section  pro- 
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rides  that  in  caseB  where  the  consent  in  writing 
of  a  majority  of  the  guardians  had  been  necessary, 
it  shall  in  future  be  sufficient  if  the  procedure 
there  provided  is  observed.  The  section  refers  to 
cases  where  the  consent  in  writing  wis  specifically 
required,  not  to  cases  where  there  was  no  such 
requirement.  It  is  also  to  be  noticed  that,  instead 
of  the  consent  of  a  majority  of  guardians,  the 
consent  is  to  be  given  by  the  majority  at  a  meet- 
ing. It  was  argued  on  behalf  of  the  appellant 
that  sect.  2  of  the  Act  of  1861  provides  for 
"the  consent  of  the  guardians"  being  first 
obtained,  and  it  is  (aid  that  the  consent  of  the 
majority  of  guardians  at  one  of  their  meetings 
is  not  the  same  thing  as  "  the  consent  of  the 
guardians."  I  do  not  agree  with  that  view,  but  I 
prefer  to  base  my  judgment  on  broader  grounds. 
Sect.  12  of  the  Act  of  1882  is  directed  to  special 
enactmants  which  imposed  as  a  condition  pre- 
cedent in  certain  cases  the  obtaining  of  the  cou- 
sent  of  the  guardians  in  writing,  and  therefore 
does  not  have  reference  to  sect.  2  of  the  Act  of 
1864.  The  appellant  has  therefore  failed  to  show 
that  under  sect.  2  it  is  a  condition  precedent  to 
the  right  of  the  assessment  committee  to  appear 
as  respondents  to  the  appeal  that  tbey  should 
have  obtained  the  guardians'  consent  in  writing. 
The  appeal  must  be  dismissed. 

Rom  be,  L.J. — I  agree.  The  appellant's  sug- 
gestion is  that  the  "consent  in  writing  of  a 
majority  of  the  guardians  "  mentioned  in  sect.  \'2 
of  the  Divided  Parishes  Act  1882  includes  the 
"  consent  of  the  guardians  "  mentioned  in  sect.  2 
of  the  Union  Assessment  Committee  Act  1864. 
I  cannot  agree  with  that  suggestion.  It  seems 
to  me  that  the  Legislature  intended  to  limit  the 
effect  of  sect.  12  to  the  cases  expressly  mentioned 
there — i.e.,  to  cases  where  there  were  statutory 
provisions  to  the  effect  that  the  consent  of  the 
guardians  which  had  to  be  obtained  must  be  in 
writing,  and  must  be  the  consent  of  the  majority  of 
the  guardians.  One  can  see  the  reasons  why  the- 
Legislature  should  have  considered  that  special 
provisions  ought  to  be  made  for  the  cases  expressly 
referred  to  by  sect  12,  because  in  many  cases 
there  would  probably  be  greit  difficulty  in 
obtaining  the  consent  in  writing  of  a  majority  of 
the  guardians,  and  in  proving  that  the  consent  had 
been  obtained.  It  was  to  meet  those  difficulties 
that  sect.  12  was  passed.  Tbe  section  does  not 
deal  with  tbe  ordinary  cases  in  which  nothing 
more  than  the  consent  of  the  guardians  is  necea. 
sary.  Under  the  Act  of  1864  the  consent  would 
be  one  given  by  the  majority  of  the  guardians 
present  and  voting  at  a  meeting,  and  perhaps  it 
would  not  be  absolutely  necessary  to  obtain  a 
majority  of  tbe  guardians  present,  because  in  case 
of  an  equal  division  the  chairman  might  have  a 
casting  vote  and  so  make  a  majority  of  votes, 
though  there  was  no  majority  of  persons.  If  a 
consent  were  obtained  by  such  a  resolution  as 
that,  I  doubt  if  it  could  fairly  be  described  as  a 
consent  in  writing  by  a  majority  of  tbe  guardians, 
though  it  were  properly  entered  in  tbe  minutes 
of  the  meeting.  Compare  the  words  in  the  first 
part  of  sect.  12  of  the  Act  of  1882  with  the  words 
in  the  latter  part  of  the  section.  The  first  part 
speaks  of  "  the  consent  in  writing  of  a  majority 
of  the  guardians,"  and  the  latter  part  sayB,  "  if  a 
resolution  giving  consent  is  passed  at  a  meeting 
of  the  guardians."  Those  expressions  seem  to  be 
contrasted  with  each  other,  not  used  as  equiva- 
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lenta.  Tliat  view  is  corroborated  by  the  words 
"it  shall  be  deemed  a  sufficient  compliance." 
Moreover,  if  sect.  12  were  intended  to  include  and 
apply  to  all  consents  of  guardians,  why  should  not 
the  Legislature  have  said  so  clearly?  I  agree 
that  the  appeal  fails. 

Mathbw,  L  J. — I  am  of  the  same  opinion.  It 
is  contended  by  the  appellant  that  sect.  12  of  the 
Act  of  1882  applies  to  every  consent  which  has  to 
be  obtained  fr*m  guardians.  But  it  applies  in 
terms  to  cases  where  the  consent  must  be  in 
writing,  and  we  know  that  there  was  a  time  when 
for  certain  purposes  such  a  consent  was  required 
by  Act  of  Parliament.  It  was  to  get  rid  of  the 
inconveniences  caused  by  those  requirements  that 
sect.  12  was  passed ;  and  it  only  refers  to  cases 
of  that  kind.  I  think,  therefore,  that  the  appel- 
lant's contention  fails,  and  the  appeal  must  be 

<Ji8mieeed-  Appeal  dismissed. 

Solicitor  for  the  appellant.  Frederick  Kineh, 
agent  for  A.  H.  Hayward,  Leigh. 

Solicitors  for  the  respondents.  Robbing,  Billing, 
and  Co.,  agents  for  Marsh,  Son,  and  Calvert, 
Leigh. 


Thursday,  Feb.  11. 

(Before  Collins.  M.R..  Romeb  and 
Mathbw,  L.JJ.) 

Sanderson  v.  Collins,  (o) 

appeal  from  the  kinq8  bench  division. 

Bailment — Duty  of  bailee — Loan  of  chattel  for 
consideration— Injury  to  chattel  by  negligence  of 
bailee's  servant — Act  of  servant  outside  the  scope 
of  his  employment— Liability  of  bailee. 

The  plaintiff,  tcho  was  a  coachbuilder,  lent  a 
carriage  to  the  defendant  while  the  defendant's 
carriage  was  being  repaired  by  the  plaintiff. 

The  defendant's  coachman,  without  the  knowledge 
or  permission  of  the  defendant,  took  out  the 
carriage  and  went  for  a  drive  tcith  some  friends. 
In  the  course  of  the  drive  he  negligently  drove 
into  a  tramcar,  and  the  carriage  was  damaged. 

In  an  action  by  the  plaintiff  to  recover  damages 
for  the  injury  done  to  his  carriage  : 

Held,  reversing  the  decision  of  the  Divisional 
Court  (89  L.  T.  Jiep.  42),  that,  as  the  defen- 
dant had  not  personally  been  guilty  of  any 
negligence  and  as  his  coachman  in  taking  out  the 
carriage  had  acted  outside  the  scope  of  his 
employment,  the  defendant  was  not  liable  to  the 
plaintiff  for  the  damage  done  to  the  carriage. 

Coupe  Company  v.  Maddick  (65  L.  T.  Hep.  489 ; 
(1891)  2  Q.  B.  41.3)  distinguished. 

Appeal  by  the  defendant  from  the  judgment 
of  the  Divisional  Court  (Lord  Alverstoue,  C.J., 
Wills  and  Channel  1,  JJ.)  reversing  the  decision 
of  the  judge  of  the  County  Court  of  Newcastle- 
upon-Tyne. 

The  plaintiff  was  a  coachbuilder  and  brought 
this  action  in  the  County  Court  to  recover  the 
sum  of  22i.  18s.  6d.  for  damage  done  to  a  four- 
wheeled  dogcart  which  he  bad  lent  to  the 
defendant. 

In  J  une  1902  the  defendant  had  sent  his  dog- 
cart to  the  plaintiff  to  be  repaired,  and  the  plain- 
tiff had  lent  a  dogcart  of  his  own  to  the  defendant 

by  E.  Mam  bt  Sana.  Esq.,  I 


for  his  use  during  the  time  that  the  defendants 
dogcart  was  being  repaired. 

On  the  30th  June  1902  the  defendant  was  out 
driving  in  the  dogcart  that  had  been  lent  to  him. 

On  his  return  home  at  five  o'clock  in  the  after- 
noon, it  was  the  duty  of  his  coachman  to  put  the 
dogcart  into  the  coach- house  and  lock  it  up.  The 
key  of  the  coach-house  was  kept  in  the  hall  of  the 
defendant's  house. 

It  did  not  appear  clearly  whether  or  not  the 
dogcart  was  in  fact  locked  up  in  the  coach- house, 
but  that  night  the  defendant's  coachman,  with- 
out the  defendant's  knowledge  or  permission,  took 
out  the  dogcart,  put  in  the  horse,  and  went  out 
for  a  drive  with  some  friends  to  see  the  bonfires 
that  were  being  lit  in  honour  of  the  Kin; 
Coronation. 

Between  eleven  and  twelve  o'clock  that  nigh, 
the  coachman  and  his  friends  were  all  the  worse 
for  drink,  and  he  negligently  drove  into  a  tramcar 
and  damaged  the  dogcart. 

At  the  trial  of  the  action  the  County  Court 
judge  in  giving  judgment  said  that  the  case  arose 
out  of  the  wrongful  act  of  the  defendant's  coach- 
man in  th king  out  the  horse  and  carriage.  The 
carriage  belonged  to  the  plaintiff,  and  had  been 
temporarily  lent  to  the  defendant  while  bis  own 
was  being  mended,  and  the  plaintiff  said  the 
defendant  ought  to  pay  for  the  damage.  The 
defendant  resisted  the  claim  on  the  ground  that 
what  the  servant  did  was  not  in  the  course  of  his 
emphyment,  and  that  there  was  no  negligence  on 
bis  part.  There  was  no  question  that  the  defen- 
dant could  not  be  made  liable  were  it  not  for  the 
decision  of  the  Divisional  Court  in  Coup*'  Com- 
nany  v.  JIfaddiVfc  (to  L.  T.  R^p.  489  s  (1891) 
2  Q.  B.  413).  However,  he  thought  he  was  justi- 
fied in  distinguishing  between  the  two  cases,  and 
he  did  so  upon  the  ground  that  the  defendant's 
servant,  in  wrongfully  taking  the  carriage  out  of 
his  master's  stable  and  damaging  it,  appeared  to 
him  to  be  doing  a  tortious  act,  in  respect  of 
which  both  the  plaintiff  and  the  master  had  a 
right  of  action  for  damages.  He  therefore  gave 
judgment  for  the  defendant. 

Upon  the  plaintiff's  appeal  the  Divisional  Court 
(Lord  Alverstone,  C.J. .  Wills  and  Channel!.  JJ.) 
held  that  the  case  of  Coupt  Company  v.  Maddick 
{ubisup.)  was  indistinguishable,  and  they  therefore 
reversed  the  decision  of  the  County  Court  judge 
and  gave  judgment  for  the  plaintiff. 

The  case  is  reported  89  L.  T.  Rep.  12. 

The  defendant  appealed. 

Ma  nitty,  K.C.  (Meynell  with  him)  for  the  defen- 
dant.— The  County  Court  judge  was  right  in 
holding  that  the  defendant  was  not  liable.  The 
case  of  Coup*-  Company  v.  Maddick  (»>'»  L.  T.  Rep. 
489;  (1891)  2  Q.  B.  413)  is  dibtin^uinhable,  or,  if 
it  be  not  distinguishable.  I  submit  that  it  is  wrong 
and  should  be  overruled.  There  was  no  special  con- 
tract here  between  the  plaintiff  and  the  defendant 
with  regard  to  the  dogcart,  and  the  defendant's 
liability  is  therefore  that  which  is  ordinarily 
implied  by  the  law  as  the  liability  of  a  bailee  for 
consideration.  It  is  well  established  that  a  bailee 
such  as  the  defendant  is  only  hound  to  take  reason- 
able care  of  the  chattel.  The  County  Court  judge 
has  found  that  the  defendant  was  not  personally 
guilty  of  any  negligence,  so  that  the  only  ground 
upon  which  the  defendant  can  here  lie  held  liable 
is  the  responsibility  which  a  master  is  under  for  the 
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acts  of  Lis  servant.  A  master  is  not  universally 
liable  for  the  misdeeds  of  bis  servants ;  be  is  not 
responsible  for  any  wilful  or  malicious  injury  done 
by  his  servant  without  his  knowledge  or  consent ; 
but  only  for  injuries  which  are  done  by  the  ser- 
vant in  the  master's  service  in  the  course  of  his 
employment : 

Sir  William  Jones  on  Bailment*,  p.  60,  note  43  to 
edit,  of  1833. 

The  County  Conrt  judge  has  found  that  the 
defendant's  coachman  was  acting  tortiouBly  in 
taking  out  the  dogcart.  That  is  to  say,  the 
coachman  was  not  acting  in  the  course  of  bis 
employment,  and  bis  acts,  so  far  as  the  liability 
of  bis  master  was  concerned,  were  the  acts  of  one 
who  was  an  entire  stranger  to  his  master.  The 
coachman  in  taking  out  the  dogcart  was  guilty 
of  conversion,  because  he  took  it  out  of  the 
possession  of  the  defendant.  A  bailee  of  goods 
on  hire  !h  not  liable  for  their  loss  through  their 
being  stolen  by  his  servants  if  he  has  not  been 
personally  guilty  of  any  negligence : 
Finu>  cine  v.  Small,  1  Eep.  315. 

The  coachman  took  out  the  dogcart  "  on  a  frolic 
of  his  own,"  as  Parke,  B.  said  in  Joel  v.  Morison 
(6  C.  \  P.  5t>l),  wholly  unconnected  with  his 
master's  business,  and  his  master  is  not  liable  for 
his  negligence : 

Mitch.  U  t.  Crittxceller,  2)  L.  T.  Rep.  O.  S.  J37 ; 
13  C.  B.  237. 

That  case  was  followed  in 

8tore>j  v.  Athlon,  L.  Kep.  i  Q.  D.  4TG. 

[Collins,  M.R.— That  case  and  Whatman  v. 
Pearton  (18  L.  T.  Rep.  :!90;  L.  Rep.  3  C.  P.  4±.») 
are  on  opposite  sides  of  tbe  dividing  line.J  In 
Coup-  Company  v.  Maddick  {ubi  tup.),  although 
the  servant  was  driving  for  his  own  purposes  at 
the  time  when  his  negligence  caused  the  damage, 
yet  he  bad  been  put  in  control  of  the  carriage  by 
his  master  and  had  been  told  to  drive  it  to  a 
certain  place.  Here  the  defendant's  servant  acted 
wrongfully  in  getting  control  of  the  carriage. 
His  acts  were  entirely  severable  from  bis  employ, 
mcnt.    He  referred  also  to 

Heart  v.  London  and  8»uth-Western  RaiUray  Com- 
pany, 0  L.  T.  Rep.  190 ;  11  C.  B.  N.  8.  8  V». 

Robert  Wallace,  K.C.  and  Mundahl  for  the 
plaintiff. — The  defendant  is  liable  on  his  contract 
of  bailment  for  the  damage  done  to  the  dogcart. 
He  intrusted  it  to  the  care  of  his  servant.  His 
servant  was  not  guilty  of  a  conversion  of  the  dog- 
cart. The  servant  did  nothing  to  deprive  the 
plaintiff  of  the  possession  of  it.  He  was  merely 
gnilty  of  a  breach  of  discipline.  He  was  the 
custodian  cf  the  cart  for  his  master.  The  scope  of 
the  coachman's  employment  was  a  matter  agreed 
on  between  tbe  defendant  and  the  coachman,  and 
cannot  affect  tbe  construction  of  tbe  contract  of 
bailment  made  between  the  plaintiff  and  the  defen- 
dant. The  construction  of  that  contract  is  the 
real  point  on  which  this  case  turnB.  Decisions  on 
cases  of  tort  are  inapplicable  to  a  case  of  the  con- 
struction of  a  contract  A  bailee's  liability  under 
his  contract  cannot  be  lessened  by  instructions 
which  he  may  afterwards  give  to  his  servant.  By 
bis  contract  he  is  responsible  for  injury  done 
to  tho  chattel  by  negligence — i.e.,  his  own  negli- 
gence or  tbe  negligence  of  anyone  into  whose 
hands!  he  allows  tbe  chattel  to  come.  Different 
considerations  apply  to  the  duty  of  returning 
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a  chattel  in  the  condition  in  which  it  was  handed 
over  and  tbe  duty  of  keeping  it  with  proper 
care. 

Collins,  M.R. — This  is  a  case  of  some  interest, 
but  it  seems  to  me  to  be  a  clear  one  as  soon  as 
one  gets  to  the  principles  which  govern  the  law  of 
bailment.  The  defendant  was  the  owner  of  a  car- 
riage which  he  intrusted  to  tbe  plaintiff  for 
repair,  and  during  the  time  occupied  by  the 
repairs  the  plaintiff,  as  is  very  commonly  done, 
lent  to  the  defendant  a  carriage  for  use  in  the 
meantime.  That  was  not  an  involuntary  nor  a 
gratuitous  bailment,  but  a  bailment  for  mutual 
consideration.  Now,  the  duty  of  a  bailee  under 
such  circumstances  is  well  settled,  and  the  law, 
as  laid  down  by  Sir  William  Jones  in  his  book  on 
Bailments,  baa  had  the  sanction  of  many  learned 
writers  and  judges.  The  bailee's  duty  is  to  take 
reasonable  care — i.e.,  ordinary  care — of  tbe  chattel 
which  is  the  subject  of  the  contract.  That  is  the 
first  principle,  and  there  is  no  doubt  about  it. 
Now,  what  happened  in  the  case  now  before  us  ? 
The  defendant  bad  had  the  dogcart  out  at  three 
o'clock  in  the  afternoon,  and  be  used  it  till  five 
o'clock.  When  he  came  back  it  was  the  duty  of 
the  servant  to  put  the  dogcart  back  in  the  coach- 
house, the  key  of  which  was  usually  kept  in  the 
hall  of  the  defendant's  house.  Whether  or  not 
the  dogcart  was  in  fact  put  inside  tho  coach-house 
on  tbe  afternoon  in  question  is  not  quite  clear. 
It  may  perhaps  have  been  left  outside.  Then 
later  on  in  the  evening  the  defendant's  servant 
took  it  out,  contrary  to  orders  and  purely  and 
solely  for  his  own  purposes,  and  went  off  "on  a 
frolic  of  his  own  "  to  see  the  Coronation  bonfires. 
He  and  some  friends  he  invited  to  come  with  him 
got  drunk,  and  he  negligently  drove  into  a  tram- 
car  and  damaged  the  dogcart.  The  dogcart  was 
returned  damaged  to  the  plaintiff,  who  has  con- 
sequently brought  this  action  against  the  master 
of  the  servant.  The  County  Court  judge  held 
that  tbe  act  of  the  defendant's  servant  was  not 
within  the  scope  of  his  authority,  and  therefore 
could  not  be  considered  as  the  act  of  the  defen- 
dant. He  thus  disconnected  the  defendant  from 
the  act  of  his  servant,  and,  as  be  found  that  tbe 
defendant  was  not  personally  guilty  of  negli- 
gence, be  held  that  the  defendant  was  not 
liable  to  the  plaintiff  for  tho  damage  done  to 
the  dogcart.  That  decision  was  reversed  by  the 
Divisional  Court  chietly  on  the  authority  of 
Coup>'  Company  v.  Maddick  (ufci  sup.),  although 
Channel!,  J.  said  that  if  the  carriage  got  into 
the  possession  of  somebody  for  whose  driving 
the  defendant  was  not  responsible,  prim»  facit: 
the  carriage  would  not  then  be  used  for  pur- 
poses contrary  to  the  terms  of  tbe  bail- 
ment, and  be  instanced  the  case  of  a  burglar 
breaking  into  a  stable  and  stealing  the  carriage 
as  a  case  in  which  the  bailee  would  not  be  liable 
unlesB  he  had  been  guilty  of  negligence  in  letting 
tbe  burglar  in.  The  defendant  has  appealed  from 
the  decision  of  the  Divisional  Court.  Now,  it 
seems  to  me  that  the  first  thing  is  to  clear  one*8 
mind  as  to  the  facts  of  the  relations  existing 
between  tbe  defendant  and  his  servant  The 
obligation  of  the  defendant  as  bailee  was  only  to 
take  reasonable  care  of  the  thing  bailed,  and  be 
is  bound  in  that  respect  for  an  act  of  his  servant 
if  done  in  the  course  of  his  employment.  But 
his  obligation  does  not  extend  so  as  to  cover  the 
acts  of  a  person  who  is  not  his  servant,  or  the 
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acta  of  his  servant  l>eyond  the  scope  of  Lis  autho- 
rity.   If  a  burglar,  or  someone  who  was  a  stranger 
to  the  defendant,  had  taken  the  dogcart,  and 
brought  it  back  damaged,  the  defendant  would 
not  be  liable,  if  he  was  not  guilty  of  negligence, 
because  the  act  of   the  stranger  was  not  the 
defendant's  act.  There  would  be  no  nexus  between 
the  defendant  and  the  burglar.  If  the  defendant's 
coach -house  had  been  negligently  left  open  so  aa 
to  bring  about  the  taking  of  the  dogcart  by  the 
burglar,  the  defendant  might  be  responsible  on 
the  ground  of  there  having  been  a  failure  of  due 
care  on  the  part  of   his  servant  in  leaving 
the  coach   house  open   for  which   the  defen- 
dant would    be  responsible.     In  the  present 
case    the  dogcart  was   not  taken  out    by  a 
burglar,  but,  so  far  as  the  defendant  was  con- 
cerned, the  act  of  the  servant  was,  on  the  findings 
of  the  County  Court  judge,  the  same  as  if  it  had 
been  the  act  of  a  burglar — that  is  to  say,  it  was 
the  act  of  a  person  for  whom  the  defendant  was 
not  responsible.    The  defendant  had  employed  a 
competent  servant  and  directed  him  to  lo  k  up  the 
dogcart  in  the  coach-house  and  give  back  the  key. 
The  defendant  was  not  guilty  of  any  negligence. 
The  hypothetical  case  of  a  burglar  taking  out  the 
dogcart  is  only  an  instance  ot  something  being 
done  with  the  dogcart  not  under  the  mandate  of 
tbe  defendant,  and,  so  far  as  concerns  the  defen- 
dant's liability  here,  is  just  the  same  as  the  case 
of  an  act  done  by  the  defendant's  servant  outside 
the  scope  of  his  authority.    His  servant  was  not 
a  burglar,  but  he  committed  an  act  which  broke 
the  nexus  between  him  and  his  master.   The  act 
therefore  cannot  be  considered  as  an  act  done  by 
tbe  master— that  is,  it  was  not  done  by  a  person 
for  whom  he   was  responsible.     Therefore,  as 
there  was  no  want  of  due  care  on  the  part  of  the 
defendant,  I  thiuk  that  he  is  not  liable  in  this 
action.    That  seems  to  me  to  be  in  accordance 
with  the  law  as  laid  down  in  the  old  cises.  With 
regard  to  the  opinion  expressed  by  the  learned 
fudges  in  the  Divisional  Court,  I  think  that  there 
is  no  necessity  for  us  to  say  whether  we  think 
that  Coup*  Company  v.  Maddick  (ubi  sup.)  was 
rightly  decided  or  not.   The  case  seems  to  me  to 
be  clearly  distinguishable  from  the  present  case. 
The  fact  which  distinguishes  it  is  a  slight  one,  but 
it  makes  all  the  difference  between  the  two  cases. 
There  the  act  of  the  servant  was  within  the  scope 
of  his  authority.    His  master  after  driving  home 
in  his  carriage  had  told  him  to  take  it  to  his 
•table,  which  was  200  yards  off.    The  coachman 
drove  off,  but,  instead  of  going  directly  to  the 
stable,  he  drove  in  another  direction  with  a  friend 
whom  he  picked  up.     He  disobeyed  the  orders  of 
his  master  in  so  doing,  but  he  was  driving  the 
carriage  under  tho  express  mandate  of  his  master. 
That  fact  goes  to  the  root  of  the  decision  in  that 
case.    I  do  not  say  whether  the  decision  wab  a 
good  one  in  law,  but  the  case  is  distinguishable 
from  the  present  case  on  those  grounds.  For 
these  reasons  1  cannot  agree  with  the  decision  of 
the  court  below,  and  I  think  that  the  appeal  must 
be  allowed. 

Rome  a,  L.J. — I  am  of  the  same  opinion.  I 
agree  with  all  that  my  Lord  has  said,  and  I  desire 
to  add  only  a  few  words.  It  is  admitted  that  no 
special  agreement  was  entered  into  as  to  the 
defendant's  obligations  with  regard  to  the  dogcart 
when  it  was  lent  to  him  by  the  plaintiff.  There- 
fore the  question  is,  What  obligation  is  implied  ? 


[Ct.  op  App. 


In  my  opinion  there  was  no  implied  obligation  on 
the  defendant  to  insure  the  safety  of  the  dogcart. 
The  bailment  was  an  ordinary  one  made  for  the 
mutual  benefit  of  the  parties,  and  the  obligation  of 
the  bailee  in  such  a  case  is  now  well  settled  to  be 
an  obligation  to  take  reasonable  care  of  the  chattel. 
The  defendant  is  not  liable  unless  the  damage  was 
caused  by  his  own  negligence  or  by  the  negligence 
of  his  servant  in  the  course  of  his  employment. 
It  is  clear  that  he  was  not  personally  guilty  of  any 
negligence,  and  that  his  servant  was  not  acting  in 
the  course  of  his  employment  when  he  took  out 
the  dogcart  and  damaged  it.  That  being  so,  the 
defendant  is  not  liable  in  this  action.  As  regards 
the  authorities,  my  view  is  that  Coup-'  Company 
v.  Maddick  [ubi  tup.)  is  only  supportable  on  the 
fact  that  there  the  servant  was  acting  in  the 
course  of  his  employment.  In  so  far  as  the  court 
in  that  case  may  have  been  of  opinion  that  a 
bailee  is  liable  for  damage  done  to  the  chattel 
through  the  negligence  of  his  servant  when  acting 
outside  the  scope  of  his  employment,  I  can  only 
Bay  that  I  think  that  they  were  wrong. 

Mathbw,  L.J. — I  am  of  the  same  opinion.  In 
the  absence  of  want  of  reasonable  care  there  was 
no  liability  on  the  defendant  for  what  might 
happen  to  the  dogcart.  The  cart  was  placed  by 
the  defendant  for  certain  purposes  in  charge  of 
his  servant,  and  the  defendant  was  responsible 
for  the  servant's  negligence  within  the  scope  of 
his  employment.  No  act  of  conversion  of  the 
dogcart,  Whether  by  a  servant  or  by  anyone  else, 
was  contemplated  by  the  parties  to  the  contract 
of  bailment.  The  servant  was  guilty  of  a  conver- 
sion of  the  dogcart,  and,  as  there  was  no  negligence 
on  the  part  of  the  defendant,  he  is  not  respon- 
sible to  the  plaintiff.  As  to  the  authorities 
referred  to,  I  agree  with  what  my  Lord  has  said. 

Appeal  allowed. 

Solicitor  for  the  plaintiff,  Ernest  A.  Fuller,  for 
Dickinson,  Miller,  and  Dickinson,  Newcastle-upon- 
Tyne. 

Solicitors  for  the  defendant.  Cree  and  Sow,  for 
Huijh  Burns,  Newcastle-upon-Tyne. 


Friday,  Feb.  19. 

(Before  Collins,  M.R.,  Roheb  and 
Mathew,  L.JJ.) 

Harse  v.  Pearl  Life  Assurance 
Company,  (a) 

APPEAL  FROM  THE  KINO'S  BENCH  DIVI8ION. 

Insurance  (life)  —  Want  of  insurable  interest — 
Void  policy  —  Innocent  misrepresentations  of 
insurance  agent  as  to  validity  of  policy— Igno. 
ranee  of  assured — Mistake  of  law  —  Recovery 
back  of  premiums  paid  by  assured. 

The  plaintiff  teas  induced  to  insure  his  mothers 
life  with  the  defendant  insurance  company  by 
the  representations  of  the  company's  agent 
that  the  policy  would  be  a  valid  one.  Tliese  repre- 
sentations were  made  by  the  agent  innocently, 
and  without  any  fraudulent  intent. 

In  an  action  by  the  plaintiff  to  recover  back  from 
the  company  the  premiums  he  had  paid,  alleging 
that  the  policy  was  void  for  want  of  insurable 
interest : 

(o)  Roportod  by  E.  Maxlet  Smith,  Eaq.,  B«rr»ter-M-Lkw. 
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Held,  reverting  the  judgment  of  the  Divisional 
Court  (89  L.  T.  Rep.  94;  (1903)  2  K.  B.  92), 
that,  assuming  the  policy  to  be  void  under  the 
Lije  Insurance  Act  1771,  yet  the  misrepresenta- 
tion  of  the  agent  would  be  a  misrepresentation 
of  lava,  and,  the  parties  being  in  pari  delicto, 
the  plaintiff  could  not  recover  in  the  action. 

Appeal  by  the  defendant  company  from  tbe 
judgment  of  the  Divisional  Court  (Lord  Alver- 
stone,  C.J.,  Wills  and  Channel],  JJ.)  reversing 
the  judgment  of  the  deputy  judge  of  the  Oxford 
County  Court. 

The  action  was  brought  to  recover  a  sum  of 
432.  8#.  from  the  defendants,  an  insurance  com- 
pany, being  the  amount  of  the  premiums  which 
the  plaintiff  had  paid  to  the  defendants  upon 
t  wo  policies  of  insurance,  the  ground  of  the  action 
being  that  the  policies  were  void  and  that  there 
was  therefore  a  total  failure  of  consideration. 

The  first  policy  was  dated  the  29th  April  1889, 
and  was  a  policy  for  the  sum  of  10J.  4s.  at  a 
weekly  premium  of  Gd.,  and  purported  to  be 
granted  by  the  defendants  to  the  plaintiff  on  the 
life  of  the  plaintiff's  mother  Ann  Harse. 

Under  this  policy  the  plaintiff  had  paid  to  the 
defendants  premiums  which  amounted  in  all  to 
the  sum  of  121.  16«. 

The  plaintiff  effected  this  policy  at  the  sug- 
gestion of  an  agent  of  the  defendant  company 
who  had  pressed  him  to  insure  his  mother's  life, 
and  in  the  proposal  form  the  pecuniary  interest 
of  tbe  plaintiff  in  the  life  insured  was  stated  to 
be  "  son  for  funeral  expenses." 

The  plaintiff" s  mother  had  no  money  of  her 
own,  and  was  living  with  him  and  kept  bouse  for 
him. 

The  second  policy  was  dated  the  18th  May 
1891,  and  was  a  policy  for  the  sum  of  IS/.  lis.  at 
a  weekly  premium  cf  1«.  It  was  made  out  in  the 
name  of  Ann  Harae,  tbe  plaintiff's  name  not 
being  mentioned  in  it,  but  it  was  effected  on  the 
suggestion  of  an  agent  of  the  defendant  company 
to  the  plaintiff,  and  the  plaintiff  paid  the  pre- 
miums due  under  it.  Though  it  was  taken  out 
in  the  name  of  Ann  Harse  the  plaintiff  alleged 
that  it  was  understood  to  be  for  his  benefit. 

When  these  policies  were  taken  out  the  plaintiff 
knew  nothing  as  to  the  necessity  of  his  having  an 
insurable  interest  in  bis  mother's  life,  aud  he  wast 
induced  to  take  them  out  on  the  direct  assurance 
of  the  defendant  company's  agents  that  the 
policies  were  valid. 

In  1902  the  plaintiff  was  told  that  the  policies 
were  void  for  want  of  insurable  interest  and,  his 
mother  being  still  alive,  he  brought  this  action 
in  the  Oxford  County  Court  to  recover  13*.  8s., 
the  amount  he  had  paid  the  defendants  ns  pre- 
miums on  the  policies. 

At  the  trial  of  the  action  the  deputy  judge  put 
the  following  questions  to  the  jury  : 

(1)  In  the  jury's  opinion  had  the  person  for 
whose  benefit  the  assurance  was  really  made  a 
real  pecuniary  interest  under  either  policy  ? — Yes. 
(2/  Did  the  agent  in  either  cose  make  a  statement 
which  was  false  in  fact  'i  If  so,  what  was  it  'i — No. 
(3)  Did  the  agent  in  either  case  know  that  what 
he  was  saying  wan  untrue  ? — No.  (4)  Was  either 
policy  or  were  both  taken  out  iu  consequence  of 
what  the  agent  said? — Yes.  (5)  Did  the  agent 
in  either  case  represent  that  the  policy  was  a  good 
one?— Yes.   («)  Were  the  agents  in  what  they 


did,  or  was  either  of  them,  guilty  of  any  fraud, 
and  if  so  in  what  respect  ? — No. 

The  deputy  County  Court  judge  said  that  on 
the  death  of  tbe  plaintiff's  mother,  her  funeral 
expenses  must  practically  fall  on  the  plaintiff  and 
there  whs  never  tiny  chance  of  his  declining  to  pay 
them,  and  the  learned  judge  therefore  held  that 
the  plaintiff  bad  an  insurable  interest  in  his 
mother's  life,  and  the  policy  being  a  valid  one  the 
premiums  could  not  be  recovered  back.  As  to 
both  policies  he  held  that  even  if  they  were  void 
the  premiums  could  not  be  recovered  back,  the 
representation  of  the  agents  as  to  the  validity  of 
the  policies  being  only  a  representation  of  law 
and  being  made  innocently.  He  therefore  gave 
judgment  for  the  defendant  company. 

Upon  the  plaintiff's  appaal  the  Divisional  Court 
(Lord  Alverstone.  C.J.,  Wills  and  Channell.  JJ.) 
held  that  the  fact  that  the  plaintiff  would  at 
some  future  date  be  under  a  moral,  though  not  a 
legal,  obligation  to  pay  for  his  mother's  funeral 
expenses  did  not  give  him  an  insurable  interest  in 
his  mother's  life  and  the  first  policy  was  therefore 
void ;  that  tbe  second  policy  was  really  taken  out 
for  the  benefit  of  the  plaintiff  and  was  also  void;  and 
that,  as  to  both  policies,  the  plaintiff  being  a  person 
ignorant  of  the  law  in  insurance  matters,  was 
entitled  to  rely  upon  the  representations  made  by 
the  defendants'  agents  that  the  policies  would  be 
good  and  he  was  therefore  not  in  pari  oV/iciowith 
the  defendants  and  was  entitled  to  recover  baok 
the  premiums  he  had  paid. 

The  case  is  reported  89  L.  T.  Rep.  94;  (1903) 
2  K.  B.  92. 

The  defendants  appealed. 

Sir  Edward  Clarke,  K.C.  and  S.  T.  Evans,  K  C. 
(Parfitt  with  them)  for  the  defendant  company. — 
First,  tbe  two  policies  are  valid.  The  plaintiff 
had  a  pecuniary  interest  in  his  mother's  life 
mifScient  to  satisfy  tbe  statutory  requirements. 
His  mother  had  no  money  of  her  own,  and  she 
was  living  in  his  house  ;  so  that  upon  her  death 
he  would  morally  be  bound  to  paj  her  funeral 
expenses.  It  iB  not  necessary  that  hs  should  be 
under  any  legal  obligation  to  pay  these  expenses. 
In  a  case  where  a  County  Court  judge  held  that 
the  plaintiff  in  the  action  bad  an  insurable  interest 
in  the  life  of  a  young  girl,  her  half  sister,  because 
there  was  a  reasonable  probability  that  in  the 
event  of  the  girl's  death  there  would  be  nobody 
to  undertake  her  burial,  except  the  plaintiff,  this 
decision  was  affirmed  by  the  Divisional  Court : 

Barn  fa  v.  London,  Edinburgh,  and  Glaigoi  Life 
Inurancs  Cow/xiny,  (1892)  1  Q.  B.  861. 
The  second  policy  was  in  form  taken  out  by  tbe 

flaintiff's  mother,  and  was  perfectly  valid. 
Shearman,  K.C— In  the  court  below  the  case 
was  argued  upon  the  assumption  that  this  policy 
was  in  fact  made  for  the  plaintiff's  benefit,  and 
was  void  because  ho  had  no  insurable  interest  in 
his  mother's  life,  and  because  his  name  does  not 
appear  in  it  1  Assuming  that  both  policies  are 
void  as  the  plaintiff  contends,  he  is,  nevertheless, 
not  entitled  to  succeed  in  this  action.  A  policy 
effected  by  a  person  who  has  no  insurable  interest 
in  the  life  insured  is  a  wagering  policy  and  void, 
and  premiums  paid  in  respect  of  it  cannot  be 
recovered  back.  That  was  so  held  by  Mathew,  J. : 
Howard  v.  Re/"j(l  Friendly  Society,  54  L.  T.  Rep. 
644, 

Where  money  has  been  paid  under  an  illegal 
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contract  which  has  been  partly  carried  into  effect 
it  cannot  be  recovered  back : 

KaarUy  v.  Thornton,  63  L.  T.  Rep.  150  ;  24  Q  B. 
Div.  742. 

The  plaintiff  seeks  to  get  out  of  that  by  saying  that 
he  was  induced  to  enter  into  the  contracts  by  the 
the  misrepresentations  of  the  defendants'  agents. 
If  there  hud  been  any  misrepresentation  of  fact, 
the  plaintiff  would  perhaps  be  entitled  to  sue- 


Beattie  v.  Lord  Ebury,  30  L.  T.  Rep.  581  ;  L.  Hep. 
7H.L  102. 

But  the  princinle  of  relief  arising  out  of  mis- 
representation is  not  to  be  extended  to  a  state- 
ment of  law  which  turns  out  to  be  an  incorrect 
statement : 

Rathdall  v.  Ford,  14  L.  T.  Rep.  "00  ;  L.  Rep.  2  Eq. 

There  is  no  attempt  here  to  allege  fraud,  or  any 
misleading  of  an  ignorant  man.  Tbe  case  is 
simply  one  of  a  bargain  made  by  two  persons  of 
equal  knowledge  and  intelligence.  Both  parties 
made  a  mistake  of  law.  The  representation  of 
the  agents  that  the  policies  would  be  binding  in 
law  is  a  representation,  not  of  fact,  but  of  law. 
The  belief  of  the  plaintiff  in  the  opinion  of  the 
agents  as  to  a  point  of  law,  an  opinion  which 
turns  out  to  be  wrong,  is  not  enough  to  entitle 
tbe  plaintiff  to  recover.  This  point  as  to  the 
invalidity  of  the  policies  was  raised  by  the  plain- 
tiff. The  company  has  never  repudiated  its 
liability  under  them. 

Montague  Shearman,  K.C.  and  Cecil  Walsh  for 
the  plaintiff.  —  The  two  policies  are  void.  A 
moral  obligation  is  not  enough  to  create  an  insur- 
able interest.  The  second  policy  is  also  void, 
because  the  plaintiff's  name  is  not  inserted  in  it. 
In  every  policy  on  the  life  of  another  the  name  of 
the  person  who  is  really  interested  at  the  time  of 
effecting  the  policy,  or  for  whose  benefit  the  policy  is 
effected,  must  be  inserted  as  the  person  interested ; 
and  tbe  omission  or  erroneous  statement  of  the 
person  interested  per  ee  avoids  the  policy,  whether 
it  be  a  wagering  policy  or  not : 

fiocbon  t.  Obserrer  Life  Atturance  Society,  26  L.  J. 
303,  Q.  B. 

The  policies  being  void,  the  plaintiff  is  entitled 
to  be  repaid  the  premiums  he  has  paid  under 
them.  The  policies  were  entered  into  by  the 
plaintiff  relying  upon  tbe  representations  of  the 
defendants'  agente  that  they  were  valid.  It  is  not 
an  answer  to  the  plaintiffs  claim  to  say  that  the 
defendants  are  willing  to  pay  the  sum  insured  if 
the  plaintiff  will  go  on  paying  the  premiums. 
The  representation  that  the  policies  were  valid 
was  a  representation,  not  of  law,  but  of  fact : 

Wett  London  Commercial  Bank  Limited  v.  Kiiwn, 
50  L.  T.  Bap.  656 ;  13  Q.  B.  Div.  360. 

That  was  an  action  on  a  bill  of  exchange  drawn 
on  a  company  which  had  no  power  to  accept  bills 
and  accepted  by  the  defendants,  who  were 
directors  of  tbe  company,  for  and  on  behalf  of 
the  company.  The  defendants  were  held  per- 
sonally liable,  as  by  their  acceptance  they  repre- 
sent edthat  they  bad  authority  to  accept  on  behalf 
of  the  company,  which,  being  a  false  representa- 
tion of  a  matter  of  fact  and  not  of  law,  gave  a 
cause  of  action  to  the  plaintiff,  who  had  acted 
upon  it.  In  the  present  case  the  defendant  com- 
pany, or  their  directors,  must  have  known  that 


the  policies  were  void,  and  they  cannot  pretect 
themselves  by  sending  out  an  ignorant  agent  to 
obtain  money  by  making  false  statements  of  law. 
[Romer,  L.J.— Y'ou  have  not  alleged  fraud  in 
this  action.]    The  caee  is  on  all  fours  with 

Briiuh  Workman's  and  Qenerol  Ai»unnee  Com- 
j>nny  v.  Cunlitfe,  18  Times  L  Rep.  425,  502 

[Collins,  M.R. — It  is  clear  from  the  report  of 
that  case  that  the  ground  of  the  decision  in  the 
Court  of  Appeal  was  the  fraud  of  the  company's 

agent.] 

Collins,  MR. — This  is  an  appeal  from  a  judg- 
ment of  the  Divisional  Court  under  tbe  following 
circumstances.    The  plaintiff  effected  with  tbe 
defendant  company,  through  one  of  their  agente, 
two  insurance*  upon  the  life  of  bis  mother,  and 
it  appears  that  he  bad  no  pecuniary  interest  in 
her  life  except  such  as  might  arise  from  the  fact 
that,  under  the  circumstances  in  which  his  mother 
was  living,  he  contemplated  that  on  her  death  he 
would  have  to  pay  her  funeral  expenses.  He 
continued  to  pay  tbe  premiums  on  these  insur- 
ances for  some  years,  until  in  point  of  fact  the 
amount  he  had  paid  in  premiums  exceeded  the 
sum  for  which  his  mother  s  life  was  insured.  In 
that  state  of  circumstances  be  bethought  himself 
that  the  policies  were  really  illegal,  and  that  he 
was  therefore  entitled  to  be  repaid  the  premiums 
on  tbe  ground  that  there  had  been  a  total  failure 
of  consideration.    Now  I  wiil  assume,  without 
deciding  the  question,  that  the  policies  were 
illegal  on  the  ground  that  tbe  plaintiff  had  no 
insurable  interest  in  hi 8  mother's  life.  That 
question  depends  upon  the  Life  Assurance  Act 
1774  (14  Geo.  3,  c.  48),  sect.  1  of  whiuh  enact* 
that  "  no  insurance  shall  be  made  by  any  person 
or  person?,  bodies  politick  or  corporate,  on  the 
life  or  lives  of  any  person  or  persons,  or  on  any 
other  event  or  events  whatsoever,  wherein  the 
person  or  persons  for  whose  use,  benefit,  or  on 
whose  account  such  policy  or  policies  shall  be 
made,  shall  have  no  interest  or  by  way  of  gaming 
or  wagering;  and  that  every  assurance  made  con- 
trary to  the  true  intent  and  meaning  hereof  shall 
be  null  and  void,  to  all  intents  and  purposes 
whatsoever."   If  the  plaintiffs  liability  to  pay 
his  mother's  funeral  expenses  was  not  an  interest 
in  her  life  within  that  section,  the  policies  were 
illegal,  and  I  will  assume  for  the  sake  of  this 
judgment  that  that  was  so.    Therefore  ex  hypo- 
theti  the  plaintiff  has  paid  money  to  another 
person  under  an  illegal  contract,  and  the  question 
is  whether  he  is  entitled  to  recover  back  what  he 
has  paid.   Now,  the  plaintiff  says,  and  the  jury 
have  so  found, that  be  was  induced  to  take  out 
the  policies  by  the  representation  made  by  the 
defendants'  agent  that  tbe  policies  would  be  valid. 
Tbe  jury  have  also  found  that  the  agent  did  not 
know  that  this  representation  by  him  was  untrue. 
The  learned  County  Court  judge  held  that  the 
representation  of  the  agent  as  to  the  validity  of  the 
policy  having  been  made  innocently  the  plaintiff 
was  not  entitled  to  recover  back  the  money  he 
had  paid.    That  raises  the  point  which  was  prin- 
cipally argued  before  us.    Now,  the  general  rule 
oi  law  is  perfectly  olear  that  if  one  of  two  parties 
to  an  illegal  contract  pays  money  under  it  to  the 
other  party  be  cannot  recover  it  back.    If  he  has 
deposited  the  money  in  the  hands  of  a  third 
person,  he  may  revoke  his  mandate  and  claim  the 
money  back  from  the  person  with  whom  it  is 
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deposited.  But  when  the  money  lias  been  paid 
to  the  other  party  to  the  contract,  it  cannot  be 
recovered.  That  was  decided  by  my  brother 
Matbew  in  1886  with  respect  to  a  wagering  policy 
in  the  case  of  Howard  v.  Refuge  Friendly  Society 
(51  L.  T.  Rep.  644).  The  headnote  to  the  report 
of  that  case  is  as  follows :  "  J.  H.  effected  with 
the  defendant  company  two  policies  of  insurance 
on  the  life  of  his  father  J.  H. ;  in  which  he  had 
no  insurable  interest ;  according  to  the  policies 
the  premiums  were  to  be  paid  by  weekly  payments. 
J.  H.,  the  son,  continued  to  make  these  weekly 
payments  for  some  years.  J.  H.,  the  father,  had 
at  first  no  knowledge  of  the  insurances  effected 
on  his  life,  but  when  he  became  aware  of  them  he 
objected  to  their  being  continued,  and  gave  notice 
to  that  effect  to  the  company.  J.  If,  the  son, 
then  gave  notice  to  the  defendants  that  the 
policies  were  at  an  end,  and  claimed  the  return  of 
the  amount  of  the  premiums.  The  defendants 
refused  to  pay,  and  J.  H.,  the  son,  brought  his 
action  for  tneir  recovery,  and  the  County  Court 
judge  gave  judgment  for  the  plaintiff.  The  defen- 
dants appealed.  Held,  on  appeal,  that,  under  the 
circumstances  of  the  case  the  policies  were  wager- 
ing policies,  and  consequently  the  premiums  paid 
in  respect  of  them  could  not  be  recovered."  That 
is  a  clear  decision  on  that  part  of  the  case,  and 
now  the  distinction  that  arises  is  a  distinction 
based  on  what  the  agent  said.  Now,  we  begin 
this  discussion  with  an  illegal  contract.  The 
plaintiff  being  party  to  an  illegal  contract  is 
prima  facie  debarred  from  recovering  any  money 
paid  under  that  contract  to  the  other  person. 
But  it  is  said  that,  by  reason  of  what  happened 
between  him  and  the  agent,  he  is  relieved  from 
that  rule  of  law.  What  was  said  by  the  agent  in 
this  case  to  begin  with  was  a  representation  not  of 
fact,  but  of  law.  It  was  a  statement  of  opinion 
that  the  policies  were  valid.  That  seems  to  me  to 
be  a  statement  not  of  fact,  but  a  statement  of  law, 
the  general  law  of  the  land  in  relation  to  insur- 
anceB ;  and  it  has  been  found  as  a  fact  that  that 
statement  was  made  innocently.  Taking  those 
two  things  together,  we  have  a  statement  of  law 
made  innocently  to  a  person  who  was  desirous  of 
entering  into  an  illegal  contract — a  contract  which, 
if  he  makes  it,  carries  with  it  the  consequences 
that  he  cannot  recover  any  money  he  pays  under 
it.  How  is  his  position  altered  by  the  fact  that 
the  other  person  told  him  that,  in  his  opinion,  the 
contract  was  not  ilJegal,  innocently  told  him  so, 
believing  whut  he  said  to  be  true.  It  seems  to  me 
that  unless  you  can  introduce  some  circumstances 
of  oppression  or  fraud,  or  some  difference  in  the 
position  of  the  parties,  which  threw  the  person 
who  made  the  statement  into  some  fiduciary  rela- 
tion to  the  plaintiff  bo  as  to  make  it  inequitable 
for  him  to  insist  upon  keeping  the  bargain  which 
had  been  made  with  the  plaintiff,  unless  you  can 
get  those  elements  in,  elements  which  in  a  court 
of  equity  would  be  considered  either  fraud  or 
equivalent  to  fraud,  the  party  to  an  illegal  con- 
tract has  to  Bubtnit  to  the  loss  of  whatever  he  has 
paid  under  it.  That  is  perfectly  clear.  Now,  I 
do  not  say  that  the  jury  might  not  here,  if  the 
evidence  bad  supported  it,  have  found  that  the 

1)laintiff's  relations  to  the  agent  were  such  as  to 
jring  him  within  that  class  of  cases  where  money 
has  been  obtained  from  another  person  by  fraud, 
duress,  or  oppression  of  some  kind;  but  there  in 
no  evidence  here  at  all  of  that,  and  the  jury  have 


not  found  that,  but  they  have  found  that  this 
was  an  innocent  statement  of  what  the  agent 
believed  to  be  the  law.  There  is  no  evidence 
of  fraud  or  oppression,  and  tnere  is  certainly 
no  finding  of  fraud  or  oppression,  and  we 
cannot  assume  it.  All  we  have  is  that  the 
plaintiff,  whether  he  knew  it  or  not,  was 
a  deliberate  party  to  the  contract,  and  was 
under  no  misapprehension  ub  to  the  nature  of  the 
contract  which  he  was  making,  though  he  may 
not  have  known  what  the  law  about  it  was. 
Nevertheless,  what  he  was  intending  was  clearly 
a  contract  forbidden  by  law,  with  the  consequence 
that  money  paid  under  it  cannot  be  recovered 
back.  He  seeks  to  get  out  of  that  position  by 
saying  that  he  acted  on  the  advice  of  a  person 
who  told  him  to  the  best  of  his  opinion  what  he 
believed  to  be  the  law,  though  there  is  no  evidence, 
as  I  have  said,  of  any  oppression  or  any  fraud 
having  been  practised  upon  him.  Under  these 
circumstances,  in  my  judgment,  be  cannot 
recover  back,  and  I  think  there  is  clear  authority 
for  that  proposition  in  the  case  of  British  Work- 
mans  aid  General  Asturance  Company  v.  Cunliffe 
(ubi  tup.).  In  that  ca*e  it  had  been  held  in  the 
court  below  that  the  money  could  be  recovered 
back  where  it  had  been  paid  by  a  person  relying 
upon  the  statement  of  the  agent  of  the  insurance 
company  that  the  policy  would  be  valid.  That 
case  came  up  to  this  court,  and  the  decision  of  the 
court  below  was  affirmed,  buton  the  ground that  the 
statement  made  by  the  agent  on  which  the  person 
seeking  to  recover  back  the  money  had  acted  was 
fraudulently  made.  The  Court  of  Appeal  ex- 
pressly put  their  decision  on  that  ground.  To 
that  degree  they  certainly  qualify,  oi  do  not 
adopt  at  all  events,  the  grounds  of  the  judgment 
in  tbe  court  below.  It  seems  to  me,  therefore, 
both  on  the  general  law,  and  on  the  special 
authority  in  this  court,  the  plaintiff  in  this  case 
fails,  and,  therefore,  I  think  the  appeal  must  be 
allowod. 

Romeb,  L.J.  —  I  am  of  the  same  opinion. 
Assuming  that  these  two  policies  are  void  on  the 
ground  of  illegality,  it  is  clear  that  the  plaintiff 
cannot  recover  the  premiums  which  he  has  paid 
unless  he  can  make  out  that  he  was  not  in  pari 
delicto  with  the  defendant  company.  Can  it  be 
Baid  that  he  has  established  that?  He  relies  on 
the  statements  alleged  to  hare  been  made  by  the 
defendants'  agent  when  the  policy  waR  effected. 
Now,  as  to  those  statements  it  is  clear,  in  my 
opinion,  that  there  was  no  misstatement  of  fact 
on  the  part  of  the  agent.  Further  than  that,  it 
I  is  clear  that  there  was  no  fi-uud  of  any  kind. 
The  present  case  is  not  one  of  oppressor  and 
oppressed,  nor  is  it  a  case  in  which  advantage  has 
been  taken  by  a  clever  man  of  an  ignorant  man. 
In  fact,  there  is  here  no  impropriety  of  any 
kind  beyond  the  fact  that  the  agent,  like  the 
plaintiff,  appears  to  have  forgotten  or  to  have 
mistaken  the  law.  As  to  the  mistake  of  law,  it  is 
clear,  as  far  as  I  can  see,  that  they  both  made  it. 
From  the  findings  of  the  jury  it  appears  that  the 
agent  believed  the  policies  to  be  valid.  So  also 
did  the  plaintiff.  In  that  respect  they  were 
equally  guilty ;  their  guilt,  such  as  it  was,  con- 
sisting in  their  forgetting,  or  being  ignorant  of, 
or  mistaking  the  law.  There  was  no  greater 
impropriety  on  the  part  of  the  agent  than  there 
was  on  the  part  of  the  plaintiff.  But  did  the 
statements  of  the  agent,  statements  which,  in  my 
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opinion,  were  only  made  as  to  the  law,  put  him  or 
the  defendant  company  in  a  worse  position  than 
the  plaintiff  ';  I  do  not  think  that  a  misstatement 
as  to  the  law  in  such  a  case  as  the  present  makes 
that  difference.  The  case  is  one  m  which  both 
parties  to  the  contract  ought  to  know  the  kw ; 
they  are  contracting  on  an  equal  footing,  and  are 
presumably  persons  of  equal  intelligence  It 
cannot,  in  my  opinion,  be  laid  down  by  this  court 
sb  a  principle  of  law  that  where  a  policy  is 
effected  with  an  insurance  company,  its  agents 
must  be  treated,  without  mora  and  without  any 
special  evidence,  as  being  under  a  greater  obli- 
gation to  know  the  law  than  the  persons  whom 
they  approach  for  the  purpose  of  effecting  the 
policies.  Here  it  is  clear  to  my  mind  that  no 
traud  of  any  kind  can  be  imputed.  In  fact,  no 
case  of  fraud  has  been  raised  against  the  defen- 
dants, nor  can  it  be  said  that  they  were  in  any 
way  bound  to  appoint  as  agents  persons  having 
some  special  knowledge  of  the  law.  Under  those 
circumstances  it  appears  to  me  that  for  the  pur- 
poses of  this  case  the  plaintiff  and  the  defendants' 
agent  must  be  taken  to  have  been  in  pari  delicto 
in  the  matter  of  effecting  the  policy,  and  the 
defendants  cannot  stand  in  a  better  or  worse 
position  than  their  agent.  I  say  they  are  not  in 
a  worse  position  because  there  is  no  evidence  that 
shows  that  any  other  agent  of  the  defendants 
ever  made  such  misstatement  or  was  ever  guilty 
of  impropriety  with  reference  to  a  transaction  of 
this  sort.  On  these  grounds  I  agree  that  the 
appeal  must  be  allowed. 

Mathew,  L.J. — I  am  of  the  same  opinion,  and 
have  very  little  to  add.  I  think  that  this  policy 
was  illegal.  Though  it  be  an  illegal  contract, 
the  plaintiff  says  that  its  illegality  ought  not  to 
be  set  up  as  an  answer  to  his  claim  because  of  the 
misrepresentation  made  by  the  defendants'  agent 
that  it  was  a  valid  policy.  The  answer  to  that  is 
that  the  misrepresentation  was  made  innocently, 
and  it  was  a  misrepresentation  as  to  tho  law.  A 
representation  as  to  law  is  not  on  the  same 
footing  as  a  representation  of  a  matter  of  fact. 
It  has  been  pointed  out  that  the  representation 
made  by  the  agent  was  not  alleged  to  have  been 
fraudulent.  There  is  no  ground  whatever  for 
imputing  either  to  the  agent  or  to  the  defendants 
any  intention  of  misleading  the  plaintiff.  With 
reference  to  the  parties  being  in  pari  delicto,  it 
was  suggested  by  the  plaintiff  that  this  is  the 
case  of  a  great  company  imposing  on  an  illiterate 
man.  But  we  know  that  these  policies  of  life 
inhu  ance  are  largely  effected  through  agents 
who  are  as  humble  and  illiterate  as  those  whom 
they  approach  for  the  purpose  of  getting  them  to 
effect  tho  policies.  1  agree  that  the  appeal  should 

be  allowed.  .       ,   „  , 

Appeal  allowed. 

Solicitors  for  the  plaintiff.  Es*on  and  Mallam, 
agents  for  G.  Mallam  and  Sons,  Oxford. 

Solicitor  for  the  defendants,  J.  M  Storcr,  agent 
for  E.  T.  Holt,  Oxford. 


HIGH  COURT  OF  JUSTICE. 

CHANCERY  DIVISION. 

Jan,  30  and  Feb.  9. 

(Before  Kekbwich,  J.) 

Be  Shephard  ;  George  v.  Thykr.  («.) 

Husband  and  wife — Presumption  in  favour  of  a 
valid  marriage — Long-continued  open  cohabita- 
tion— Ceremony —  Fore  ig  n  marriage — Recogni- 
tion—Strict proof. 

Where  there  is  clear  proof  that  English  person* 
intended  to  be  married  to  one  another,  some 
evidence  of  a  ceremony  by  way  of  a  French 
marriage  de  facto,  and  of  recognition  of  them, 
afterwards  as  won  and  wife  by  their  families 
and  by  them  of  their  children  a*  legitimate, 
during  a  long  course  of  years,  the  court  wilt  not 
require  strict  proof  of  the  marriage,  even 
upon  the  assumption  that  to  contract  marriage 
in  France  in  the  manner  alleged  was  not  in 
accordance  with  the  habile  of  law-abiding 
people  there. 

The  offspring  of  such  a  union  held  therefore 
entitled  to  share  in  a  gift  under  a  icill  to 
"  children." 

Adjourned  summons. 

The  substantial  question  arising  upon  this 
originating  summons  was  whether  the  presump- 
tion of  law  in  favour  of  a  state  of  marriage 
existing  between  cohabiting  persons  rather  than 
a  condition  of  concubinage  was  rebutted  in  the 
following  circumstances  : — 

Mrs.  Ann  Priseilla  Shephard  by  her  will,  dated 
the  13th  Dec.  18D7,  bequeathed  her  residuary  estate 
to  trustees,  one  of  whom  was  the  plaintiff,  Richard 
J.  George,  and  directed  them  to  pay  two-thirds 
thereof  "  to  and  in  equal  shares  between  all  such 
of  the  children  of  the  said  George  Allen  as  shall 
be  living  at  my  decease."  Testatrix  died  on  the 
7th  July  and  her  will  was  proved  by  plaintiff 
on  the  23rd  Aug.  V*>2. 

At  tho  date  of  Mrs.  Shephard's  decease  the 
George  Allen  mentioned  in  her  will  had  five 
children  living  by  his  first  wife,  to  whom  he  was 
married  in  the  year  I860,  and  who  died  in  the 
year  1870.  Tho  remaining  six  defendants  to  the 
summons  also  claimed  to  be  the  children  o? 
G.  Allen.  The  five  defendants,  children  of  his 
first  marriage,  had  supplied  evidence  of  that 
marriage  and  of  their  births.  The  plaintiff,  as 
executor  and  trustee  of  A.  P.  Shephard,  called  on 
the  six  remaining  defendants  to  prove  the  second 
marriage  of  G.  Allen,  the  question  raised  by  the 
summons  being  what  persons  were  entitled  under 
the  residuary  gift  in  the  testatrix's  will. 

The  certificates  of  birth  of  the  Bix  defendants, 
the  surviving  younger  children,  were  produced  to 
the  plaintiff,  George  Allen  being  registered  in 
them  as  the  father  and  "  Elizabeth  Allen, 
formerly  Williams,"  as  the  mother. 

George  and  Elizabeth  Allen  had  filed  a  joint 
affidavit,  upon  which  each  of  them  was  cross- 
examined  in  open  court.  In  this  affidavit  they 
swore  they  were  intermarried  at  some  town  in 
France  in  1S73.  Its  name  they  did  not  recol- 
lect. The  effect  of  this  evidence  is  alluded  to  in 
the  judgment  of  Kekewich,  J.,  and  was,  shortly,  as 

(<•>  Beportcd  l>y  W.  V.  Pais,  Kh  ,.,  IiarrUu-r  ac Law. 
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follows :  George  Allen  being  a  widower  in  1873, 
and  having  formed  an  intimacy  with  Elizabeth 
Williams,  they  wished  to  he  married,  but  did  not 
wish  their  marriage  to  be  known  until  some  time 
after  it  had  taken  place.  E.  Williams'  brother 
was  master  of  a  Channel  steamer,  and  it  was 
arranged  that  they  should  proceed  on  board  his 
vessel  to  France  in  order  to  be  married  quietly 
there.  Accordingly  in  that  year  they  travelled 
from  Falmouth  on  board  this  John  Williams' 
vessel  to  a  port  in  France.  On  arrival  they  went 
some  distance  in  the  country  by  train  ana  were 
married,  the  details  having  heen  arranged  by  J. 
Williams* /iai.c  :e,  who  was  a  governess  in  France. 
Tbey  neither  remembered  the  names  of  the  port 
of  landing  nor  of  the  (own  where  they  were 
married,  and  they  knew  no  French.  The 
governess  had  died  long  since,  and  J.  Williams 
bad  not  been  heard  of  for  a  long  time.  No 
clergyman  officiated  at  the  wedding,  but  there 
were  two  or  three  gentlemen  besides  the  governess 
present  at  the  alleged  ceremony,  which  probably 
took  place  at  a  registry  office.  No  priest 
officiated,  nor  was  a  register  signed.  E.  Williams 
herself  put  on  a  ring,  and  what  purported  to  be  a 
certificate  of  marriage  was  triveu  to  George  Allen, 
which  he  had  since  lost.  He  was  not  acceptable 
to  her  family,  and  a  child  was  born  six  months 
after  their  marriage.  They  returned  on  board 
Williams'  ship  to  Plymouth,  and  from  three 
weeks  after,  and  ever  since,  had  always  lived 
together,  and  had  nine  children,  six  of  the  defen- 
dants to  the  summons  being  the  survivors.  George 
Allen,  being  a  policeman,  stationed  at  Devoran, 
in  Cornwall,  reported  his  marriage  to  the  police 
supeiintendent,  and  an  entry  o*  it  appeared  in  the 
police  register,  but  by  mistake  the  m  trriage  was 
there  stated  to  have  taken  plane  at  Devoran. 
Various  reasons — such  as  an  accident  causing  loss 
of  memory,  and  excitement — were  given  by  them 
for  not  remembering  the  French  towns  they 
visited. 

On  behalf  of  the  six  lost  defendants  affidavits 
were  filed  with  the  object  of  showing  that  tes- 
tatrix regarded  them  as  the  lawful  children  of 
G.  Allen,  and  their  mother,  Elizabeth  Allen,  as 
lawfully  married  to  him.  One  of  them  bad  at  her 
request  lived  with  testatrix,  who  was  G.  Allen's 
"  sister,"  both  being  born  out  of  wedlock ;  more- 
over, testatrix  bad  in  a  letter  to  her  signed  herself 
"  your  loving  aunt,"  and  had  given  her  and  her 
brothers  and  sisters  numerous  presents. 

On  the  other  hand,  some  of  the  children  of  the 
first  marriage,  who  now  for  the  first  time  disputed 
the  validity  of  the  second  marriage,  filed  affidavits 
in  support  of  that  view,  the  uiott  relevant  fact 
stated  therein  being  that  G.  Allen  had  since  the 
institution  of  these  proceedings  stated  to  one  of 
these  that  he  was  not  married. 

/.  AT.  Gover,  for  the  trustee,  submitted  the  case 
to  the  court. 

A.  H.  Jewel  for  the  six  surviving  younger 
children. — After  long  continued  cohabitation  as 
man  and  wife,  the  law  raises  a  presumption  in 
favour  of  a  valid  marriage  having  taken  place 
between  them: 

The  Breadallan*  esse:   Campbell  v.  Campbell, 
L.  Rep.  1  H.  L.  So.  182,  per  Lord  Cran  worth, 
'   at  pp.  199,  200. 

Sufficient  evidence  has  been  given  in  this  case  to 


found  the  presumption,  and  the  onus  lies  upon 
the  other  side  to  rebut  it : 

Re-r  v  Inhabitants  of  8tncklan4,  Borr.  S«ttlem»nt 
Canes,  508. 

The  court  will  not  readily  take  away  the  status 
of  legitimacy  from  the  children  : 


St.  Devereuxv.  Much  Dow  Chtirrh,  1  Sir  W. 
36C,  per  Lord  Mansfield,  L.C.J.,  at  p.  367. 

Though  strict  proof  of  the  marriage  would  be 
the  register,  or  an  examined  copy  of  it,  with 
evidence  of  the  identity  of  the  parties,  yet  it 
may  be  proved  by  persons  present  at  the  cere- 
mony, and  the  husband  and  wife  are  competent 
witnesses : 

8*anden  v.  Standcn,  Poake's  N.  P.  Cm.  45. 

The  jactitation  suit  arising  out  of  a  Fleet 
marriage  (Ilervey  v.  Hervey,  2  Sir  Wm.  Blacks. 
877),  where  tho  Court  of  Delegates  upheld  a 
marriage  before  Lord  Hardwicke's  Act.  though 
no  aotnal  proof  of  it  was  forthcoming,  where 
the  parties  lived  together  as  man  and  wife  for 
eighteen  years,  and  there  was  evidence  of  acknow- 
ledgment hy  the  husband's  family,  was  mentioned 
by  Hall,  V.C  in  Lyle  v.  Ellwood  (L.  Rep.  19  Eq. 
98),  and  no  distinction  taken  on  account  of  the 
nature  of  the  suit.  There  is  a  strong  presump- 
tion in  favour  of  the  validity  of  a  marriage  once 
the  intention  to  contract  one  is  shown  : 

Ptiri  r.  Pier*.  2  II.  L.  Cm.  331,  per  Lord  Cottsu- 
ham,  LC,  at  pp.  362,  368,  and  369. 

Lord  Campbell  also,  at  pp.  379.  380  of  the  same 
case,  alludes  to  the  presumption  in  favour  of 
marriage  as  one  which  can  only  be  negatived  by 
disproving  every  reasonable  probability.  In  Rex 
v.  Inhabitants  of  Stocklana  (ubi  tup.),  thirty 
years'  cohabitation  was  held  sufficient  to  found 
the  presumption.  So  in  the  present  case  there 
was  sufficient  evidence  to  found  the  presumption, 
and  it  must  be  rebutted. 

E.  Beauuumt  for  four  children  of  the  first 
marriage. — The  wises  relative  to  Scotch  marriages 
and  English  marriages  before  Lord  Hardwicke's 
Act,  stand  upon  a  different  footing  from  the 
present  case.  I  ask  for  leave  to  cross-examine 
the  parties  on  their  affidavits. 

His  Lordship  gave  leave  for  the  examination  to 
take  place  in  open  court. 

Feb.  9. — E.  Beaumont  [after  the  cross-examina- 
tion of  George  and  Elizabeth  Allen]. — I  submit 
that  on  George  Allen's  own  evidence  the  pre- 
sumption comes  to  naught.  Your  Lordship  asks 
me  to  prove  a  negative.  My  point  is  that  the 
law  of  France  is  so  extremely  full  upon  the 
pointB  of  residence,  consents,  publicity,  and 
notice,  that  when  this  man  comes  forward  and 
tells  the  coui't  under  what  circumstances  he  was 
married,  the  court  will  not  listen  to  hiB  evidence 
as  proving  his  marriage.  I  tender  a  French 
advocate  as  witness  that  this  ceremony,  as 
alleged,  could  not  have  taken  place  in  France. 
According  to  the  practice  there  it  is  impossible 
that  thiB  could  have  taken  place.  There  must  be 
publicity.  In  Sattry  Velatder  Aronegary  v.  Scm- 
becutty  (44  L.  T.  Rep.  895;  6  App.  Caa.  364)  the 
"  rice  custom  "—an  ordinary  formality  for  cele- 
brating marriage  in  Ceylon — was  gone  through. 
The  court  must  have  regard  to  the  evidence 
given  to-day. 
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E.  Ford,  for  one  child  of  the  first  marriage, 
adopted  the  last  argument. 

Kbkewich,  J. — No  one  who  has  listened,  how- 
over  cursorily,  to  this  case  can  doubt  that  it  is  a 
case  of  considerable  difficulty  and  peculiarity. 
Having  now  heard  the  evidence  to-day,  I  am 
prepared  to  give  judgment  at  once  and  without 
hesitation,  and  it  is  the  examination  here  to-day, 
leave  to  hold  which  was  granted  really  for  the 
instruction  of  the  court,  and  not  merely,  ai  has 
been  suggested,  by  way  of  indulgence  to  Mr. 
Beaumont,  which  has  enabled  me  to  dispose  of 
the  case.  It  is  a  very  singular  story.  George 
Allen  was,  in  1873,  a  widower  with  seven  children. 
It  is  said  that  he  desired  to  be  married  to 
Elizabeth  Williams,  and  that  she  wished  to  be 
married  to  him.  That  is  beyond  doubt.  They 
had  been  living  together  and  there  had  been  inti- 
macy between  them  which  made  an  early  mar- 
riage extremely  desirable.  Me  was  in  the  police 
force,  and  he  knew  that  he  should  have  to  report 
his  marriage  to  the  chief  constable.  He  did 
not  intend  to  avoid  that,  and  he  apparently 
did  not  intend  to  conceal  his  marriage,  but 
he  did  not  wish  anybody  to  know  it  until  after 
the  marriage  had  taken  place.  That  is  the  weak 
point  of  his  story.  If  he  meant  to  live  with  her 
ultimately,  I  do  not  know  why  he  did  not  go  to 
the  parish  church  instead  of  to  France  to  be 
married,  he  did  not  know  how  or  where.  Nor 
is  it  easy  as  regards  the  wife— except  that  she 
desired  to  be  married  and,  that  being  the  desire 
on  her  part,  was  actuated  by  a  reasonable  wish 
to  please  her  intended  husband — md  I  can  the 
more  easily  conceive  her  consulting  to  go  to 
France  to  be  married  than  his  wishing  to  take 
her.  She  had  relations  who  were  "not  agree- 
able." J  understand  that  to  mean  that  they 
knew  that  she  had  been  on  very  friendly  terms 
with  George  Allen — whether  they  knew  more  does 
not  appeal* — and  they  did  not  care  for  him  as  part 
of  the  family.  She  was  content  t  hat  the  marnage 
should  take  place  under  the  circumstances,  nit  to 
be  disclosed,  in  fact,  until  accomplished.  That 
being  the  state  of  affairs  before  they  started, 
Elizabeth  Williams  bad  a  brother,  captain  of  a 
merchant  steamer.  His  name  was  Johnny  Williams. 
He  was  on  gaged  to  a  governess  in  France,  and 
either  Johnny  Williams  or  this  lidy  suggested 
this  marriage  in  France.  How  much  was  resolved 
on  it  is  impossible  to  sty.  According  to  the 
cross  examination  of  Mr.  and  Mrs.  Allen,  who 
were  cross-examined  with  proper  severity,  there  is 
no  doubt  that  it  was  arranged  that  these  two 
should  go  in  Johnny  Williams*  ship  to  France, 
and  that  they  left  Falmouth,  stayed  for  a  short 
time,  and  came  back  to  Plymouth.  What  they 
did  in  France  it  is  very  difficult  to  ascer- 
tain. On  the  evidence,  they  went  somewhere 
in  accordance  with  an  arrangement  made  by 
the  intended  sister-in-law— they  went  some- 
where where  they  went  through  something 
purporting  to  be  a  ceremony  of  marriage. 
There  was  a  ring  put  on  by  the  lady  herself  not 
very  formally.  There  was  some  kind  of  cere- 
mony, and  there  was  something  like  an  acknow- 
ledgment of  their  bein«  husband  and  wife.  They 
both  agree  that  Uure  tsotuethiug  in  the  form 
of  a  certificate  given  them,  in  what  names  they 
cannot  tell.  What  it  whb,  it  is  difficult  to  say,  and 
I  think  it  will  be  safer  to  leave  it  ont  of  the  ques- 
tion.  It  is  not  likely  to  have  been  in  English ; 
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neither  of  them  know  what  it  was  like.  They 
tell  a  long  story  about  producing  it  to  the  chief 
constable  of  the  county,  and  somehow  or  another 
the  certificate  was  lost  and  is  not  forthcoming. 
We  had  better  leave  it  out  of  consideration. 
They  came  home  and  shortly  afterwards  lived 
together  as  husband  and  wife.  There  seems  to 
have  been  some  reason  for  not  doing  so  during 
the  first  two  or  three  weeks.  They  have  lived 
together  as  husband  and  wife  up  to  the  present 
time — that  is,  for  thirty  years.  She  has  borne 
several  children,  whose  claim  I  am  considering. 
There  is  some  evidence  on  the  affidavits  of  recog- 
nition by  the  family,  and  there  w<ts  some  given 
in  the  witness-box  to-day.  It  is  not  strong,  and 
might  be  severely  criticised.  The  Question  is 
whether,  uuder  these  circumstances,  1  ought  to 
require  strict  evidence  of  the  marriage  before  I 
admit  the  children  to  share  in  the  property  which 
has  been  given  to  the  children  of  George  Allen. 
Counsel  on  behalf  of  the  elder  children  wished  to 
call  evidence  of  a  French  expert  to  prove  the 
impossibility  of  this  man  and  this  woman  having 
been  married  in  France  in  the  way  alleged.  To 
avoid  controversy.  I  have  asked  him  to  assume 
that  this  marriage,  us  alleged,  was  impossible 
according  to  French  law,  and  ajcording  to  the 
habits  of  law-abiding  people  in  France.  Bayond 
that  the  evidence  of  an  expert  could  not  possibly 
go.  And  no  one  can  say  that  persons  might  not 
have  met  together  in  a  room,  and  purported  to 
marry  them,  and  go  through  certain  ceremonies, 
and  even  give  them  some  certificate.  But  I  will 
assume,  as  I  repeat,  that  it  was  impossible, 
according  to  the  law  of  France  and  the  habits  of 
law-abiding  people  in  France,  that  the  marriage 
as  alleged  should  take  effect.  Now,  what  is  the 
proper  conclusion  ?  There  are  many  cases  where 
the  fact  of  marriage  has  been  made  a  great  deal 
of.  If  we  start  from  the  fact  of  marriage,  the 
presumption  arising  from  cohabitation  is  exceed- 
ingly strong.  There  are  other  cases  which  go 
very  much  on  the  recognition  of  the  children  and 
wife,  or  more  often  of  the  children,  and  point  to 
that  as  strengthening  the  presumption  in  favour 
of  a  valid  marriage.  But  counsel  argues  that,  in 
the  first  place,  the  old  law  has  been  largely 
abrogated  by  the  greater  facilities  afforded  for 
proof  since  the  establishment  of  registries;  and, 
secondly,  he  says  that  the  other  cases  cited  are  to 
a  great  extent  dependent  on  Scotch  law,  under 
which,  even  at  the  present  day,  there  are  facilities 
for  irregular  marriages.  But,  as  I  pointed  out 
just  now,  this  case  in  the  Judicial  Committee  of 
the  Privy  Council,  decided  in  lSSl,  negatives  both 
these  arguments.  So  far  as  I  know,  it  is  the  last 
case.  There  we  have  a  case  decided  in  quite 
modern  times,  long  after  all  that  legislation  in 
favour  of  publicity  and  registries,  and  also  it  is 
free  from  the  Scotch  law.  It  was  from  Ceylon, 
and  no  doubt  in  the  judgo»eut  there  is  a  most 
interesting  discussion  of  tue  law  of  Ceylon  and 
the  people  called  Tamils;  but  what  was  said  by 
Sir  Barnes  Peacock  (44  L.  T.  Rep.,  at  p.  89»!)  was 
this :  "  It  appears  from  the  authorities  which  he 
(Dr.  Phillimore)  cited  that,  according  to  Roman- 
Dutch  law,  there  was  a  presumption  in  favour  of 
marriage  rather  than  of  concubinage.  It  does 
not,  therefore,  appear  to  their  Lordahips  that  the 
law  of  Ceylon  is  different  from  that  which  prevails 
in  this  country — namely,  that  where  a  man  and  a 
woman  are  provod  to  have  lived  together  as  man 
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and  wife,  the  law  will  presume,  unless  the 
contrary  be  clearly  proved,  that  they  are  living 
together  in  consequence  of  a  valid  marriage, 
and  not  in  a  state  of  concubinage."  And 
later  cn  he  alludes  to  Piers  v.  Pien  (ubi  sup.), 
where  there  was  a  reference  to  Morris  v.  Davie* 
(5  C).  A;  Fin.  1G3).  So  tliat  I  have  here  the 
decision  of  a  Inch  authority  getting  rid  of  the 
fact  of  marriage  and  the  recognition  of  children. 
It  does  not  show  that  either  of  these  is  essential, 
but  the  fact  that  the  parties  were  living  together 
as  man  and  wife  for  a  time  wan,  coupled  with 
other  facts,  there  heid  sufficient  to  establish  the 
marriage.  If  tbat  was  enough  to  support  the 
presumption  there,  so  it  is  here.  I  have  the 
intention  of  marriage.  About  that  there  is  not 
a  shadow  of  doubt.  I  have  some  evidence  about 
which  there  is  a  great  deal  of  doubt.  There  is  a 
Bomewhat  romantic  story,  which  is  certainly 
doubtful  in  some  of  its  details,  as  to  a  marriage 
de  facto,  of  something  gone  through  to  perfect 
the  intention  of  marriage.  And  then  I  have 
some  evidence  of  recognition  of  children  after- 
wards. And  now,  after  thirty  years,  the  court  iB 
asked  to  say  that  because  the  marriage  has  not 
been  proved,  and  cannot  be  proved,  the  children 
of  George  Allen  are  not  entitled  to  share.  To 
bold  that  would  go  against  the  authorities.  I 
must  therefore  hold  that  they  are  entitled  to 
share  in  the  bequest  to  his  children. 

Solicitors  for  the  trustee  and  one  child  of  the 
first  marriage,  Mead  and  Co.,  for  S.  G.  C-  Cossham, 
Bristol. 

Solicitors  for  the  remaining  first  defendants, 
Gribhle,  Oddie,  Sinclair,  and  Johnson,  agents  for 
Ea$lley  and  Eastley,  Paignton. 

Solicitors  for  the  ehildreu  of  E.  Allen,  Bush, 
Mellor,  and  Norris,  agents  for  Cleverton  and  Son, 
Plymouth. 


Feb.  19  a>id  23. 
(Before  Kekewich,  J.) 
Be  Hocohton  (deceased) ;  Haw  ley  v.  Blake,  (a) 
Administration — Claim  on  estate — Compromise  by 
executor  of  co-executor's  chum — Parties  acting 
honestly  and  reasonably— Trustee  Act  1893  (5i> 
Jt  57  Viet.  c.  53).  s.  2\— Judicial  Trustees  Act 
1890  (">9  S-  60  Vict.  c.  3o),  s.  3. 
Acting  co-executors  are  seised  of  their  office  per  mie 
et  per  tout,  and  where  one   of  them,  acting 
honestly   and   reasonably  and  to  avoid  the 
expense  of  litigation,   has  allowed  the  whole 
claim  of  his  co-executor  upon  the  estate  of  their 
testator  such  compromise  will  be  upheld. 
Originating  summons. 

The  question  on  this  adjourned  summons  taken 
out  by  residuary  legatees  under  the  will,  dated 
the  23rd  Feb.  1889,  of  the  testator,  Charles 
Houghton,  who  died  on  the  1st  April  1S94,  was 
as  to  the  effect  to  be  given  to  an  allowance  of  a 
claim  by  one  executor  upon  the  estate  of  their 
common  testator  by  the  other  proving  executor, 
where  the  parties  acted  honestly  and  reasonably. 

Testator,  C.  Houghton,  gave  a  life  interest  in 
his  property  to  his  wife  Esther,  and  directed 
that,  after  her  death,  it  should  be  realised  and 
the  net  proceeds  divided  between  his  nephews 
and  nieces  therein  specified,  two  of  whom  were 

(o>  Reported  bjr  \V.  P.  I'ai.n,  Esq.,  Barrator  at-Law. 
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the  applicants,  and  appointed  the  defendants  John 
S.  Blake  and  Ferdinand  Houghton,  with  his  wife, 
executors,  but  his  will  was  proved  on  the  1st  May 
189-4  by  John  S.  Blake  and  his  widow  alone,  leave 
being  reserved  to  the  defendant  F.  Houghton  to 
prove,  which  power  he  had  not  exercised. 

Esther  Houghton,  the  widow  of  the  testator, 
died  on  the  7th  Juno  11)02  leaving  a  will  dated 
the  2oth  July  1901,  under  which  her  uephew,  the 
defendant  J.  S.  Blake,  was  sole  executor. 

In  May  1903  the  executors  of  the  will  of  the 
testator,  represented  by  the  defendant  J.  S.  Blake, 
delivered  an  account  to  the  residuary  legatees, 
including  the  plaintiff?,  from  which  they  alleged 
that  they  first  learned  that  Esther  Houghton, 
claiming  to  be  a  creditor  of  the  testator  for 
1  ISM/.,  had,  shortly  after  his  death,  appropriated, 
with  the  concurrence  of  her  co-executor,  the 
defendant  J.  S.  Blake,  certain  securities  standing 
in  the  name  of  the  testator  and  also  a  portion  of 
a  debt  dae  to  his  estate. 

The  material  portions  of  such  account  read  as 
follows  on  the  credit  side : 

April  1,  shares,  Ac,  allocated  to  Mrs.  Houghton  in 
discharge  of  moneys  belonging  to  her  wparate  eitate.  and 
lent  to  the  decreased,  <»ee  contra)  1 1801. 

On  the  debit  side  were  particulars  of  various 
shares,  and  1">5Z.  "cash  proportion  of  a  debt."  the 
shares  being  stated  to  be  "allocated  to  Mrs. 
Houghton  at  current  price  in  part  discharge  of 
1180/.  due  to  her  as  per  ronfra." 

The  gross  estate  of  the  testator  amounted  to 
220*/. 

At  an  interview  between  J.  S.  Blake  and  his 
aunt,  E.  Houghton,  shortly  after  testator's  death. 
E.  Honghton,  as  he  alleged,  took  a  number  of 
securities  from  a  safe  and  stated  to  him  that 
they  did  not  all  belong  to  her  husband,  but  that 
a  great  deal  of  the  money  they  represented  was 
hers,  and  came  partly  from  her  father  and  partly 
from  her  mother,  through  her  father,  amounting  in 
all  to  the  sum  of  1 180/.," and  she  also  showed  him  a 
im morandum  of  four  items  making  up  such  sum. 

J.  S.  Blake  consulted  a  solicitor  as  to  the 
matter,  who  had  unfortunately  since  died.  He 
also  spoke  to  his  father,  who  was  the  personal 
representative  of  the  relatives  of  Esther  Houghton, 
from  whom  the  amounts  mentioned  in  the  memo- 
randum were  derived,  with  reference  to  the  state- 
ments made  by  his  aunt,  and  he  confirmed  those 
statements,  and  showed  the  defendant  Blake 
the  receipts  in  his  possession  as  such  personal 
representative  for  the  several  sums. 

Particulars  as  to  the  dates  on  which  the  items 
composing  the  11  SOL  were  advanced  to  the  tes- 
tator had  been  supplied  to  the  Inland  Revenue 
authorities  by  the  solicitor  to  his  estate  in  June 
1894,  together  with  a  statement  that  the  money 
in  question  was  Mrs.  E.  Houghton's  share  of  her 
father's  estate,  and  other  evidence  was  given 
which  rendered  it  probable  that  Esther  Houghton 
might  have  been  so  entitled  to  the  amounts  in 
question,  and  as  to  820/.  thereof  for  her  separate 
UBe.  Under  these  circumstances  J.  S.  Blake,  as 
one  of  the  executors  of  C.  Houghton,  did  not 
object  to  her  claim  against  the  testator's  estate 
being  admitted,  and  to  her  being  allowed  to  retain 
the  securities  mentioned  in  the  account  delivered 
to  the  residuary  legatees. 

The  summons  asked  for  an  inquiry  and  a  conse- 
quent direction  thereupon  that  all  moneys,  shares. 
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and  property  retained  by  Esther  Houghton, 
deceased,  out  of  the  estate  of  the  testator  in 
alleged  discharge  of  moneys  alleged  to  be  owing 
to  her  from  him  might  be  paid  or  transferred 
by  the  defendant  J.  S.  Blake,  as  executor  of 
E.  Houghton,  deceased,  into  the  names  of  himself 
and  the  defendant  F.  Houghton,  to  be  applied  as 
part  of  the  residuary  estate  of  the  testator. 

Christopher  James  for  the  plaintiffs. — This  is 
the  case  of  a  claim  by  one  executor  upon  the 
estate  of  their  common  testator  being  admitted 
by  another  executor,  and,  without  impugning  the 
power  of  a  personal  representative  to  compro- 
mise claims  of  strangers  upon  his  testator's 
estate,  what  has  been  done  here  is  invalid  against 
the  residuary  legatees.  There  is  no  authority  for 
the  proposition  that  an  executor  can  compromise 
a  claim  of  his  co-executor.  I  submit  there  is  no 
such  power.  Sir  Barnes  Peacock,  in  the  case 
before  the  Judicial  Committee  of  the  Privy 
Council,  Dc  Cordova  v.  De  Cordova  (-41  L.  T.  Rep. 
43:  4  App.  Cas.  692:  states  that  there  is  no 
decision  as  to  one  executor  compromising  his 
co-executor's  debt  (at  p.  4'>).  So  that  up  to  that 
date  there  was  no  authority  that  such  compro- 
mises are  valid.  There  the  compromise  was 
injurious  to  the  estate,  so  here  the  compromise 
was  unfair  and  not  beneficial  to  the  testator's 
estate.  Both  executors  receive  a  certain  sum, 
and  they  want  a  discharge.  What  follows  in  the 
judgment  in  Dc  Cordova  v.  De  Cordova  {ubi  sup.) 
relates  to  compromises  between  executors  and 
other  debtors  to  the  estate.  Here  one  executor 
made  a  claim  and  another  admitted  it,  and  there 
is  no  evidence  of  the  independent  executor  doing 
anything  in  relation  to  the  compromise.  The 
two  admit  the  claim  of  one. 

Warrington,  K.C.  and  Theodore  Rlbton,  for  the 
defendants,  contended  that  this  was  a  compro- 
mise within  the  powers  of  an  executor  under  the 
Trustee  Act  1S93  (56  &  57  Vict,  c.  53 1,  a.  21. 
[They  were  stopped  by  the  Court.j 

Kekewich,  J. — This  is  a  claim  by  beneficiaries 
under  the  will  of  Charles  Houghton  to  a  sum  of 
1180/.  received  by  the  widow,  Esther  Houghton, 
and  for  which,  if  that  be  so,  the  estate  of  Esther 
Houghton  became  accountable,  and  the  summons 
asks,  if  necessary,  for  administration  of  her 
estate  for  that  purpose.  As  regards  82o/. 
receipts  have  been  produced  which  clear  the 
matter  up  entirely.  There  is  no  doubt  that  820/. 
really  belonged  to  Esther  Houghton.  The  Btory 
is  a  curious  one.  Esther  Houghton  was  the  widow 
of  Charles  Houghton.  John  S.  Blake  was  with 
her  executor  of  Charles  Houghton,  and  on  Charles 
Houghton's  death  Esther  Houghton,  the  widow, 
produced  a  number  of  securities,  but  said  that 
they  did  not  all  belong  to  her  husband's  estate, 
but  some  belonged  to  her  amounting  altogether 
to  1180/.  Blake  went  into  the  matter  more  or 
lean,  but  eventually  he  did  not  object  to  her  claim, 
but  allowed  her  to  retain  the  securities.  It  is 
said  he  did  wrong,  and  that  therefore  the  money 
is  now  recoverable  from  bim  as  executor  of  Esther 
Houghton,  which  be  also  happens  to  be.  The  real 
question  is  whether  Blake,  as  one  of  the  executors 
of  Charles  Houghton's  will,  could  compromise  the 
claim  with  Esther  Houghton  by  allowing  it  in  full. 
I  use  the  word  "  compromise  "  advisedly.  In  one 
sense  there  was  no  compromise,  because,  the 
whole  claim  being  allowed,  there  was  no  give  and 


take  about  it.  Esther  Houghton  had  all  she 
ol aimed,  and  in  that  sense  there  was  no  com- 
promise. But  the  widow  had  possession  of  the 
securities,  and  they  could  not  have  been  got  from 
her  without  discussion  and  possibly  litigation. 
It  was  entirely  for  those  representing  the  estate 
to  say  whether  the  delay  and  expenses  of  litiga- 
tion should  be  incurred  or  whether  the  claim 
should  be  acceded  to.  I  therefore  think  what 
happened  was  properly  called  a  compromise. 
Very  little  was  given  up,  and  there  was  reason 
when  once  you  get  the  possibility  of  litigation 
and  its  consequences.  There  being  no  ques- 
tion about  the  honesty  of  the  parties,  was 
it  competent  for  Blake,  as  one  of  the  two 
executors,  to  admit  the  claim  of  his  co-executor, 
particularly  when  the  co-executor  was  the  widow 
of  the  testator  'i  In  my  opinion,  the  fact 
that  the  co-executor  was  the  testator's  widow 
made  no  difference.  It  is  not  disputed  that  one 
of  two  executors  can  compromise  with  a  stranger. 
This  power  of  compromise  is  a  common  law 
power.  There  is  also  statutory  authority  for  it, 
but  the  statute  reilly  adds  nothing  to  the  common 
law  powers,  which  have  been  recently  recognised 
in  Be  New's  Settlement ;  Lanqham  v.  Langham 
(85  L.  T.  Rep.  174;  (1901)  2  Ch.  531)  in  the 
Court  of  Appeal.  Executors  are  seised  of 
their  office  per  mie  et  per  tout,  each  of  them 
representing  the  estate  for  all  purposes.  In 
my  opinion  it  would  be  an  infringement  of  the 
rule  to  say  that  an  executor  cannot  compromise  a 
claim  of  his  co-executor.  But  the  position  is  a 
delicate  one,  and  I  think  that  an  executor  in  that 
position  would  do  well  to  come  to  the  court  for 
its  sanction  before  entering  into  a  compromise  of 
this  kind.  As  regards  the  Judicial  Trustee  Act 
1896  (59  &  60  Vict.  c.  35),  s.  3,  I  have  no  doubt 
that  he  acted  honestly,  and  I  have  no  doubt  that 
he  acted  reasonably.  Therefore,  whether  I  take 
the  case  on  his  executorial  power,  or  whether  I 
take  only  the  last  statute  to  which  I  have  referred, 
it  seems  to  me  that  I  must  uphold  the  executor 
as  having  done  what  is  right.  There  will  be  a 
declaration  that  1180/.  was  properly  allowed  to 
Esther  Houghton  out  of  the  testator's  estate. 
Costs  of  all  parties  to  be  paid  out  of  the  estate ; 
those  of  the  defendant  Blake  to  be  taxed  as 
between  solicitor  and  client. 

Solicitors:  for  the  plaintiffs,  Clarke,  Rawlins, 
and  Co.,  agents  for  Percieal  and  Son,  Peter- 
borough ;  for  the  defendant,  Fuld,  Roscoe,  and 
Co.,  agents  for  Senior  and  Furbank,  Richmond, 
Surrey. 

Feb.  3,  i,  13,  and  25. 
(Before  Kekewich,  J.) 
Re  Hope-Johnstone's  Trusts  ;  Hope. John- 
stone  V.  HOPE-JOHNSTONE.  (a) 
Husband  and  wife— Policy  of  the  law — Postnuptial 
settlements  by  husband — Trusts  for  hi*  wife 
"so  long  as  she  shall  continue  the  cohabiting 
wife  or  the  widow  '*  of  husband — Condition — 
Limitation. 

By  post-nuptial  settlements,  which  did  not  purport 
to  be  agreements  between  husband  and  wife,  in 
consideration  of  natural  love  and  affection,  the 
husband  assigned  leaseholds  to  trustees  upon 
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trusts  during  the  natural  life  of  the  wife  or  so 
long  at  slie  should  continue  the  cohabiting  wife 
or  the  widotc  of  the  hu$band,  to  pay  the  income 
to  the  wife  for  her  separate  use,  and  from  iht 
decease  of  the  wife  in  the  lifetime  of  the  husband, 
or  from,  and  after  the  dissolution  of  the  marriage 
or  judicial  separation  between  them,  a  protected 
life  interest  in  the  annual  proceeds  was  given  to 
the  husband,  with  a  provision  for  the  main- 
tenance of  their  children.  The  deed  contained 
an  ultimate  trust  of  the  corpus  of  the  trust 
premises  in  default  of  children  in  favour  of  the 
next  of  kin  of  the  husband.  There  was  also  a 
power  of  advancement  during  the  joint  lives  and 
the  subsistence  of  the  marriage  with  the  joint 
consent  of  the  husband  and  wife  and,  after  her 
deceate  or  after  the  dissolution  of  their  marriage 
or  a  judicial  separation  between  them,  with  the 
consent  of  the  husband. 

The  wife  separated  from  her  husband  in  1889  and 
had  never  lived  or  cohabited  with  him  after- 
wards,  and  he  became  bankrupt  in  1890  but  the 
bankruptcy  was  annulled  in  1896. 

The  question  having  arisen  whether,  although  the 
wife  was  no  longer  in  fact  "  the  cohabiting  wife  " 
of  the  husband,  the  trust  in  her  favour  was  still 
subsisting,  on  the  ground  that  the  settlor  had 
attempted  to  fetter  her  interest  in  a  manner 
which  was  contrary  to  public  policy  : 

Held,  that  the  gift  of  the  life  interest  to  the  wife 
was  by  way  of  limitation,  and  was  not  a  gift 
defeasible  on  Die  performance  or  non-perform- 
ance of  a  condition,  and  that  being  so  long  as 
she  cohabited  with  her  husband,  it  was  a  gift 
rather  in  favour  of  morality  than  against  it,  and 
upon  the  proper  construction  of  the  settlements 
it  must  be  held  good. 

Per  Kekewich,  J. :  "  Policy  of  the  law  "  ought  not 
to  be  impressed  into  the  service  of  highly  improb- 
able contingencies. 

The  question  on  this  adjourned  summons,  which 
was  directed  to  be  reargued,  was.  who  was 
entitled  to  rents  accrued  and  accruing  under  cer- 
tain post-nuptial  settlements  in  the  following 
circumstances. 

The  defendant  Emily  M.  Hope- Johnstone,  had 
been  married  once  only — namely,  to  her  present 
husband,  the  defendant  William  J.  Hope- John- 
atone— on  the  17th  Feb.  1877. 

By  settlement,  dated  the  11th  April  1877,  the 
defendant  William  J  Hope- Johnstone,  in  con- 
sideration of  his  natural  lore  and  affection  for  his 
wife  the  defendant  Emily  M.  Hope-Johnstone, 
assigned  to  trustees  (now  represented  by  the  three 
plaintiffs  Chai leB  G.  Hope-Johnstone,  James  K.  A. 
Knapton,  and.  Robert  E.  Campbell)  certain  lease- 
hold premises,  subject  to  subsisting  mortgages  and 
underleases,  upon  trust  during  the  natural  life  of 
the  defendant  Emily  M.  Hope-Johnstone.  "or  so 
long  as  she  shall  continue  the  cohabiting  wife  or 
the  widow  of  the  said  William  J.  Hope-John- 
stone," to  pay  the  annual  proceeds  to  Emily  M. 
Hope-Johnstone  for  her  own  separate  and  inalien- 
able use,  her  receipts,  or  those  of  her  appointees, 
to  be  a  grod  discharge.  And  from  and  after  the 
decease  of  Emily  M.  Hope-Johnstone  in  the  life- 
time of  William  J.  Hope-Johnstone,  or  from  and 
after  the  dissolution  of  their  marriage,  or  judicial 
separation  between  them,  upon  trust  as  to  the 
annual  proceeds  for  William  J.  Hope-Johnstone 
until  his  debase,  for  a  restricted  life  interest 


defeasable  on  bankruptcy,  insolvency,  or  aliena- 
tion, and  thenceforth  for  the  maintenance  of  the 
the  children  of  the  defendants,  William  J.  Hope- 
Johnstone  and  Emily  M.  Hope-Johnstone.  with 
various  trusts  as  to  the  annual  proceeds  in  default 
of  children,  a  trust  of  the  corpus  of  the  trust 
premises  in  favour  of  such  children  in  default  of 
appointment  by  their  parents  during  their  joint 
lives,  with  an  ultimate  trust  for  the  next  of  kin  of 
William  J.  Hope- Johnstone.  The  indenture  con- 
tained a  power  of  advancement  of  children,  dur- 
ing the  joint  lives,  and  the  subsistence  of  their 
marriage,  with  the  joint  consent  in  writing  of  the 
defendants  William  J.  Hope-Johnstone  and  Emily 
M.  Hope-Johnstone.  or  after  the  dissolution  of 
their  marriage  or  a  judicial  separation  between 
them,  with  his  consent  in  writing,  and  after  the 
decease  of  William  J.  Hope- Johnstone,  in  the 
lifetime  of  Emily  M.  Hope-Jonnstone  if  their 
marriage  should  be  then  suWisting,  with  her  con- 
sent during  widowhood,  the  powers  of  sale  of  the 
trust  premises,  -and  of  appointment  of  new 
trustees,  and  of  varying  trust  securities  being 
guarded  in  a  similar  way. 

By  another  indenture  of  settlement  dated  the 
1st  Dec.  1880,  other  leasehold  premises  were,  sub- 
ject to  the  mortgages  subsisting  thereon,  settled 
upon  similar  trusts,  and  subject  to  the  like  powers 
and  provisions  as  were  contained  in  the  settlement 
of  the  11th  April  1877. 

The  six  other  defendants  to  the  summons  were 
the  only  children  of  the  marriage. 

A  moiety  of  certain  leasehold  premises  was  the 
only  property  remaining  subject  to  the  trust  of 
the  two  settlements. 

On  the  21st  Dec.  1889  a  receiving  order  in 
bankruptcy  was  made  against  William  J.  Hope- 
Johnstone,  and  on  the  21st  Jan.  1390  he  was 
adjudicated  a  bankrupt. 

In  April  189i>  the  bankruptcy  was  annulled, 
William  J.  Hope  Johnstone  having  obtained  the 
court's  approval  to  a  composition  scheme. 

In  March  18S9  the  defendant  E.  M.  Hope- 
Johnstone  separated  from  her  husband,  the 
defendant  W.  J.  Hope-Johnstone  and  had  never 
lived  or  cohabited  with  him  since  that  date. 

MacSwinney,  for  the  trustees,  Btated  the  case. 

Martelli,  for  the  defendant  E.  M.  Hope-John- 
stone, asked  that  the  words  "or  so  long  as  she 
shall  continue  the  cohabiting  wife  or  widow  of 
the  said  W.  J.  Hope-Johnstone  "  might  be  struck 
out  of  the  settlement  on  grounds  of  public  policy. 
Provisions  for  a  contemplated  event  which  the 
law  abhors  have  been  frequently  held  void  on  this 
ground  not  only  in  contracts  but  under  limita- 
tions in  wills : 

H.  v.  W.,  3  K.  &  J.  382. 
Such  a  voluntary  settlement  as  this  by  a  husband 
upon  his  wife  is  bad  according  to  this  authority. 
Turner.  L  J.  in  Cartwright  v.  Cartwright(3  De  G. 
MAG.  982),  which  was  the  case  of  an  ante- 
nuptial settlement  providing  for  the  event  of 
separation  (at  p.  991  j,  refers  to  these  conditions 
in  language  which  does  not  limit  the  application 
of  the  principle  to  cases  of  contract  or  agreement, 
but  extending,  as  in  E^erton  v.  Brownlow  (4 
H.  L.  C.i8.  1)— t :.!/.,  to  wills.  There  are  other 
cases  to  the  same  effect : 

Merr^ceather  v.  Jo-.ru,  10  L.  T.  Rep.  02  ;  4  Oiff.  509  ; 

Re  J/oore;  Trafurd  v.  Maconorhie,  .VJ  L.  T.  Rep. 
681,  per  Cotton,  L.J.;  3t>  Ch.  Div.  tlC. 
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The  leading  case  is  Weetnieitth  v.  Saliebury  (5 
Bli.  N.  S.  339),  where  the  Houiie  of  LordB  was 
dealing  with  post  nuptial  settlements  by  the 
husband  on  his  wife.  The  same  considerations 
apply  to  ante  nuptial  and  post-nuptial  settle- 
ments. The  subject-matter  of  these  settlements 
being  leaseholds  there  was  valuable  considera- 
tion : 

Price  v.  Jenkin*.  37  L.  T.  Rep.  51 ;  5  Ch  Div. 
619. 

I  assert  the  broad  proposition  that  if  there  is  a 
provision  contrary  to  public  policy  it  must  be 
struck  out.  If  your  Lordship  is  against  me  on 
that  point  then  I  say  that,  having  regard  to  the 
form  of  the  gift  over,  the  wife  remained  a 
cohabiting  wife,  within  the  meaning  of  the  settle- 
ment, until  there  was  either  a  dissolution  of  the 
marriage  or  a  judicial  separation.  The  settlor 
has  been  his  own  dictionary.  "  Cohabiting  wife  " 
is  a  phrase  defiued  by  other  parts  of  the  settle- 
ment. The  gift  over  is  "  from  aud  after  the 
decease  of  the  said  Emily  M.  Hope- Johnstone  in 
the  lifetime  of  the  said  William  J.  Hope-John- 
stone  or  from  and  after  the  dissolution  of  their 
marriage  or  judicial  separation."  The  power  of 
advancement  is  given  to  the  trustees  for  the 
children  during  the  joint  lives  of  their  father  and 
mother  and  the  subsistence  of  the  marriage,  and  so 
also  are  the  powers  of  sale  and  of  varying  securi- 
ties. In  the  case  of  a  partnership  deed  where  the 
ohare  of  a  bankrupt  partner  is  given  over  to  the 
others,  it  passes  to  his  trustee  in  bankruptcy 
on  the  ground  that  such  a  provision  is  a  fraud 
on  the  bankruptcy  laws : 

Higginbotham  v.  Holmt,  19  Vos.  87  : 
E*  parte  Barter :  E*  parte  Black  i  Re  Walker,  51 
L.  T.  Rep.  811  ;  20  Ch.  Div.  510. 

There  is  a  substantial  difference  between  the 
principle  of  these  cases  and  that  applicable  to  a 
gift  to  a  wife  if  she  continues  to  cohabit  with  her 
husband : 

Whitmore       Mann,  5  L.  T.  Rep.  031  !  2  J.  *  H. 
204; 

Wilton   v.  Greenwood,  1  Swanrt.  471,   per  Lord 
Eldon,  L.C.,  at  p.  481,  and  note 

[Kekewich,  J.— I  am  not  satisfied  that  that 
distinction  is  sound,  because  there  is  no  express 
provision  in  the  Bankruptcy  Acts  making  such 
limitations  void ;  it  is  only  the  policy  of  the  law 
which  effects  that.  You  must  introduce  some 
rale  of  law  from  outside  to  the  effect  that 
the  limitation  is  void.]  In  the  bankruptcy  cases 
it  is  against  the  policy  of  a  particular  set  of 
statutes.  In  this  case  it  is  an  infringement  of 
the  common  Jaw.  It  is  against  the  morals  of 
society.  It  was  formerly  argued  that  a  lease 
until  bankruptcy  was  void.  There  is  nothing 
wrong  in  a  settlor  contemplating  bankruptcy, 
there  is  in  his  endeavouring  to  induce  a  wife  to 
live  separately  from  her  husband,  if.  v.  W.  (ubi 
tup.)  is  the  only  casein  which  provision  was  mad* 
for  the  wife  if  she  so  long  continues  to  live  with 
her  husband,  and  that  was  held  bad.  Provisions 
for  separation  where  it  is  immediately  contem- 
plated were  formerly  bad : 

Hunt  v.  Hunt,  5  L.  T.  Rop.  778;  4  Ds  0.  F.  A  J. 
221. 

But  that  is  not  so  now  .- 

P«  Lord  Eldon,  Wettmeath  v.  Salisbury,  5  Bli. 
N.  S.  389,  at  p.  375. 


NutUr  for  the  defendant  W.  J.  Hope-John- 
stone. — I  put  my  contention  on  the  following  four 
grounds:  The  court  does  not  now  regard  these 
limitations  in  the  strict  way  it  formerly  did  befoie 
the  Divorce  Act  was  passed  : 

Bithop  v.  Bishop.  70  L.  T.  Rop.  409;  per  Lord 

Lindlej,  at  p.  414  ;  (1897)  P.  138. 
This  is  shown  by  Westbury,  L.C.'s  first  judgment 
in  Hunt  v.  Hunt  (ubi  tup.),  at  p.  780.  The  event 
contemplated  is  not  such  an  event  as  would  have 
been  regarded  as  being  against  public  policy,  and 
therefore  void  within  Cartwright  v.  Cartwright 
(ubi  eup.)  and  lie  Moore ;  Trafford  v.  Maconochie 
(ubi  tup.),  which  is  in  my  favour.  The  true  policy 
of  the  law  is  to  prevent  the  evil  of  separation  of 
married  persons  happening  and  to  support  limita- 
tions, offering  as  this  does,  an  inducement  to  the 
wife  to  discharge  her  duties  faithfully.  In  old 
days  this  matter  was  regarded  strictly ;  now  the 
question  must  be  looked  at  an  a  whole  : 

Per  Willianu,  L.J.,  Lily  Doicager  Duchett  of  Marl- 

borough  v.  Duke  of  Marlborough,  83   L.  T.  Rep. 

578,  at  p.  583  ;  (1901)  1  Cb.  1U5. 

These  are  voluntary  deeds  of  gift  and  not  settle- 
ments, as  was  the  case  in  both  Cartwright  v. 
Cartwright  (ubi  eup.),  in  which  the  separation  was 
induced  by  the  misconduct  of  the  husband,  and 
H.  v.  IF.  (ubi  eup.).  Here  there  was  no  considera- 
tion at  all  moving  from  the  wife.  Bargains  as  to 
the  effect  of  a  future  separation  are  bad,  and  the 
two  caseB  last  mentioned  are  dealt  with  by  Rigby, 
L.J.  in  his  judgment  in  Lily  Doirager  Duchett  of 
Marlborough  v.  Duke  of  Marlborough  (83  L.  T.  Rep. 
at  p.  583).  The  clause  in  question  mu«t  be  treated 
as  one  single  limitation  and  not  as  a  coudition. 
If  it  is  treated  as  a  condition  I  must  fail ;  but  if 
it  is  regarded  as  a  limitation  I  can  succeed. 
Brown  v.  Pecfc  (1  Eden.  140)  aod  Wren  v.  Bradley 
(2  De  (i-  &  Sm.  4i>)  were  both  cases  of  condition* 
and  not  of  limitations.  The  provisions  there 
induce  separation  and  not  cohabitation.  The 
limitation  is  to  the  wife  so  long  as  she  does  what 
she  ought  to  do  : 

Heath  v.  Leicie,  3  Da  G.  M.  A  G.  954. 

Cartwright  v.  Cartwright  (ubi  eup.)  was  the  case 
of  an  ante-nuptial,  this  is  a  post-nuptial,  nettle- 
ment. 

Owen  Thompson,  for  the  children,  took  no  part 
in  the  argument. 

Martelli,  in  reply,  said  that  the  Divorce  Act 
only  altered  procedure,  and  that  there  is  no 
difference  in  the  policy  of  the  law  since  it  was 
passed.  There  is  nothing  in  that  Act  to  encourage 
the  argument  that  provisions  looking  to  the 
separation  of  man  and  wife  or  the  dissolution  of 
the  marriage  contract  are  regarded  more  favour- 
ably now  than  they  were  previously  to  Lord 
Hatherley's  remarks  in  H.  v.  W.  (ubi  tup.).  I  admit 
that  when  separation  is  necessary  the  parties  may 
agree  on  the  terms  : 

Whitmore  v.  Mason  (ubi  tup)  ; 
Lily  Dowager  Ducheet  of  Marlborough  v.  Duke  of 
Marlborough  {ubi  tup.). 

On  tho  4th  Feb.  his  Lordship  had  directed  the 
case  to  stand  over  for  further  argument,  sayintr 
that  it  was  one  of  the  disadvantages  of  the  pro- 
cedure by  adjourned  summonses  that  important 
questions  thereby  raised  often  did  not  receive  the 
attention  from  counsel  and  the  court  which  they 
deserved.   His  Lordship,  however,  expressed  the 
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opinion  that  the  liability  to  the  performance 
by  the  trustees  of  the  lessee's  covenants  in 
the  leases  of  the  subject-matter  of  the  settle, 
ments  did  not  make  them  deeds  for  value  as 
between  donor  and  donee,  although  that  point 
had  not  been  strongly  urged  in  argument.  He 
drew  attention  to  the  fact  that  the  words  "  disso- 
lution of  their  marriage  or  judicial  separation  " 
between  the  husband  and  wife  were  repeated 
again  and  again  in  the  first  settlement.  His 
Lordship  did  not  concur  in  the  view  that  that 
implied  that  the  wife  was  to  be  regarded  as  the 
"  cohabiting  wife  "  of  her  husband  until  the  disso- 
lution of  the  union  by  legal  process.  The  ques- 
tion was  whether  the  limitation  a*  it  was  written 
was  bad  in  law,  so  that  the  lady  would  take  the 
income  during  her  life.  There  wa9  no  doubt 
that  if  the  deeds  were  regarded  as  settlements  in 
the  ordinary  sense  of  the  word  or  as  contracts 
such  a  limitation,  under  the  decision  of  Page- 
Wood,  V.C.  and  the  Court  of  Appeal  referred  to 
in  the  arguments,  would  be  baa.  But  the  diffi- 
culty war  raised  that  these  were  not  agreements, 
but  only  gifts  by  the  husband,  to  which  possibly 
other  considerations  would  apply.  The  applica- 
bility of  the  law  of  bankruptcy  to  similar 
cases  and  to  those  arising  under  wills  ought  to 
bo  considered.  The  questions  raised  deserved  the 
best  attention  they  could  receive. 

The  case  having  been  reargued  as  above  the 
following  written  judgment  was  delivered  : 

Feb.  2T>.— Kekkwich,  J. — By  the  deed  which 
it  falls  to  me  to  interpret  the  settlor  secured  to 
his  wife  by  the  intervention  of  trustees  an  annuity 
in  the  shape  of  the  rents  and  profits  of  the  pro- 
erty  comprised  in  the  deed,  which  was  directed  to 
e  paid  during  the  natural  life  of  the  said  Emily 
M.  Hope-Johnstone,  "  or  so  long  as  she  shall 
continue  the  cohabiting  wife  or  the  widow  of  the 
said  William  J.  Hope-Johnstone."   The  meaning 
of  this  is  perfectly  clear.     There  is  no  occasion 
for  the  moment  to  look  beyond  the  joint  lives, 
but  during  the  joint  lives  the  lady  is  to  receive 
the  rents  «nd  profits  if  and  so  long  as  she  con- 
tinues to  cohabit  with  her  husband.    It  is  a  con- 
ditional gift  in  that  a  condition  is  attached  to  it, 
but  it  is  a  limitation  and  not  a  gift  defeasable 
on  the  performance  or  non-performance  of  a 
condition  precedent  or  subsequent    The  lady  is 
no  longer  cohabiting  with  her  husband,  and  she 
insists  that  she  is  nevertheless  entitled  to  receive 
the  rents  and  profits,  because  her  enjoyment  of 
them  is  fettered  in  a  manner  which  the  law  will 
not  sanction.   The  phrase  most  frequently  used 
in  argument  was  "  public  policy  ";  but,  following 
the  example  of  many  eminent  judges,  I  prefer 
"  the  policy  of  the  law."    The  question  is  whether 
the  fetter  or  restriction  thus  placed  on  the  lady's 
enjoyment  is  so  antagonistic  to  the  public  good 
that  the  court  is  bound  to  refuse  its  sanction 
of  it.    What  the  court  is  or  is  not  bound  to  do 
must  depend  on  authority.    There  may  be,  and, 
indeed,  there  certainly  are,  from  time  to  time 
modifications  of  the  viow  taken  by  the  courts 
respecting  restrictions  on  liberty  of  gift  or  con- 
tract, but,  generally  speaking,  it  is  the  duty  of  a 
judge  considering  a  question  of  this  kind  to 
examine    the    authorities    and    to  determine 
whether  the  particular  case  submitted  to  him 
falls  within  th  em.   There  are  many  authorities, 
old  and  modern,  showing  that  the  courts  abhor 


provisions  in  instruments  of  whatever  kind  con- 
templating the  interruption  of  conjugal  relations 
and  hold  such  provisions  void  as  against  the 
policy  of  the  law.  It  is  sufficient  for  the  moment 
to  refer  to  the  words  of  Wood,  V.C.  in  H.  v.  IF. 
(3  K.  <fc  J  ,  at  p.  387).  where  he  says  :  "  It  is  for- 
bidden to  provide  for  the  possible  dissolution  of 
the  marriage  contract  which  the  policy  of  t"helaw 
is  to  preserve  intact  and  inviolate."  There  is  no 
desire  on  my  part  to  narrow  this  principle,  or  to 
avoid  the  application  of  language  use!  in  connec- 
tion with  it  to  any  ca»e  to  which  it  may  properly 
be  extended.  But  it  is  well  to  look  at  some  of  the 
cases  with  tne  view  of  ascertaining  what  the 
principle  was  understood  to  be  by  the  judges  who 
decided  them,  and  how  they  intended  to  apply  it. 
Westmeath  v.  Salisbury  (ubi  sup.)  may  be  taken 
as  the  first  of  the  series.  There  had  been 
disputes  between  husband  and  wife,  and  an 
arrangement  for  continued  cohabitation  was 
made.  That  arrangement  was  expressed  in 
a  deed  of  1817,  which  contained  provisions 
contemplating  the  renewal  of  disputes  and  the 
cesser  of  cohabitation.  After  the  execution  of 
that  deed  the  husband  and  wife  continued  to  live 
together  for  a  time;  but  in  1818  they  agreed  to 
separate,  and  another  deed  providing  for  their 
separation  was  executed.  The  circumstances 
under  which  those  deeds  were  executed,  and  the 
conduct  of  the  parties  were  of  the  most  peculiar 
character,  and  formed  the  main  subject  of  ela- 
borate discussion  in  the  House  of  Lords.  No 
useful  purpose  would  be  answered  by  following 
that  discussion  in  detail.  The  case  is  abridged 
for  the  present  purpose  with  sufficient  accuracy  in 
35  R.  R.  bi,  and  the  headnote  there  states  cor- 
rectly the  conclusion  arrived  at.  Lord  Eldon 
took  a  prominent  part  in  the  discussion  in  the 
House  of  Lords,  and  more  than  once  supported 
the  principle  on  which  thiB  conclusion  was  founded 
That  is  the  principle  the  expression  of  which  I 
have  taken  from  Wood,  V.C.'s  language  above 
quoted.  In  the  case  of  Cart  w  right  v.  Cart- 
wright  (ubi  sup.),  to  be  presently  mentioned, 
Lord  Eldon  is  said  to  have  stated  that  conclu- 
sion in  languago  quoted  from  Westmeath  v. 
Westmeath  (Jac.  ll'il).  I  have  been  unable  to 
find  the  passage  there ;  but  the  quotation  accords 
in  substance  with  a  passage  in  Westmeath  v. 
Salisbury  (o  Bli.  X.  S.,  at  p.  39b;  I  Dow  & 
Clark,  at  p.  543).  Another  case  declaring  the 
principle  and  illnstratiog  its  application  is  Cart, 
wright  v.  Cartwrighl  (ubi  sup  ).  There  was  an 
ante-nuptial  settlement  distinctly  providing  for 
the  event  of  a  separation  by  reason  of  any  dis- 
agreement or  otherwise  between  the  intended 
husband  and  wife,  and  this,  first  Wood,  V.C, 
and  then  the  Court  of  Appeal,  held  altogether 
void.  The  judgments  are  in  part  concerned  with 
the  questiou  whether  the  provision  was  in  the 
nature  of  a  condition  or  was  a  limitation,  and  it 
was  determined  to  bo  the  former.  Having  deter- 
mined that  Knight- Bruce.  L.J.  sayB  :  "  I  am  of 
opinion  that  such  proviso  is  against  public  policy 
and  therefore  void  "  ;  and  Turner,  L.J.  expresses 
the  same  view.  The  nest  case  deserving  attention 
is  one  already  referred  to — H.  v.  W.  (ubi  sup.).  In 
his  judgment  the  Vice  Chancellor  referred  to 
Cartwrighl  v.  Cartirright  (ubi  sup.),  which  he  was 
unable  to  distinguish  from  that  before  him  ;  but 
the  facts  were  different  and  require  careful 
observation  with  reference  to  the  question  now 
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to  be  determined.    Income  of  property  vested 
in  trustees  was  directed  to  be  paid  to  the 
wife    during   the  joint  lives  of   herself  and 
her   husband    if    she   should   bo   long  con- 
tinue to  live  with  htm  and  should  not  live 
separate  and  apart   from    him    through  any 
fault   of    her  own,  and   this   limitation  was 
followed  by  a  direction  that  in  the  event  of  the 
wife  living  separate  and  apart  from  her  husband 
through  any  such  fault  as  aforesaid  then,  from 
and  immediately  after  such  an  event,  the  trustees 
should  permit  the  survivor  in  case  of  death,  and 
the  husband  in  the  event  of  the  wife  living 
separate  and  apart  from  him  as  aforesaid,  to 
receive  the  income  for  the  rest  of  his  or  her  life. 
I  am    not  sure  whether  the  Vi-se-Chaneellor 
treated  this  as  a  limitation  or  as  a  gift  with  a  con- 
dition.   On  p.  381  he  treats  it  as  a  gift  with  a 
condition  attached,  and  on  p.  387  he  refers  to 
Egerton  v.  Brownlow  (ubi  tup.)  as  a  leading 
authority  on  questions  relating  to  conditions,  but 
further  down  on  the  same  page  he  speaks  of  the 
gift  as  a  limitation,  whicb  I  venture  to  think  was 
the  proper  view.    But  however  that  may  be,  he 
expresses  himself  clearly  and  strongly  on  the 
question  of  the  policy  of  the  law.  Immediately 
after  the  passage  on  p.  .'W7,  which  has  already 
been  quoted,  he  says  this :  "  I  cannot  look  on 
this  limitation  for  the  benefit  of  the  husband  in 
the  event  of  the  wife  leaving  him  without  cause 
as  otherwise  than  contrary  to  the  policy  of  the  law, 
because  it  would  give  to  the  husband  a  benefit  by 
waiving  his  marital  right,  which  in  the  event  of 
the  wile  leaving  him  capriciously  might  induce 
him  to  consent  to  a  continued  separation  in  order 
that  he  might  enjoy  this  property  instead  of 
enforcing  those  rights  which  the  law  requires  him 
to  enforce  to  preserve  intact  the  marital  contract.  " 
A   later  case  deserving  notice  is  Re  Moore ; 
Trafford  v.  Macouochie  (nit  tup.).    The  subject 
of  decision  was  a  direction  by  will  for  payment  of 
a  weekly  sum  to  a  lady  during  such  time  as  she 
should  live  apart  from  her  husband.    The  real 
question  was  whether  this   was  a  gift  of  an 
annuity  subject  to  a  condition  or  a  limited  gift, 
and  it  was  held  by  Kay,  J.  and  the  Court  of 
Appeal  to  be  a  limited  gift,  the  commencement 
and  duration  of  which  was  fixed  in  a  way 
which  the  law  does  not  allow.  Consequently 
the  entire  gift  failed.    On  p.  681  Cotton,  L.J. 
is  reported   to  have  said :   "  The  teBUtor  did 
not  like  the  husband,  and  his  apparent  object 
was  to  induce  the  wife  to  live  separate  from  him. 
If  so,  the  gift  was  for  a  purpose  which  is  contrary 
to  the  law  of  England,  lor  that  law  does  not 
allow  provisions  made  in  contemplation  of  a 
future  separatiou  between  husband  and  wife." 
The  only  other  ease  necessary  to  mention  in  this 
connection  is  Lily  Dowager  Darken  of  MarU 
borough  v.  Duke  of  Marlborough.  The  court  had  to 
consider  whether  a  power  of  jointuring,  which,  on 
the  face  of  it,  might  be  exercised  in  favour  of  any 
number  of  wives  in  succession,  was  exercisable 
in  favour  of  a  second  wite  who  only  tilled  that 
character  by  reason  of  the  first  wife  having  been 
divorced,  Byrne,  J.  and  tbe  Court  of  Appeal 
decided  that  it  was  exercisable,  holding  that  the 
policy  of  the  law  did  not  interfere  to  prevent  that 
conclusion.    Dealing  with  the  authorities  which 
were  relied  onjfor  a  differeutconclusion  Rigby.  L.J. 
is  reported  to  have  said  'at  p.  5tJ3)  "All  these 
cases  aie  alike  in  one  respect.    The  parties  there 


to  a  marriage  settlement,  or  what  was  equivalent  to 
it,  meeting  together,  chose  to  bargain  about  what 
should  take  place  in  the  event  of  a  separation  of 
the  spouses.    One  has  never  had  any  doubt  that 
such  a  bargain  as  to  what  should  be  the  effect  of 
a  future  separation  of  people  who  are  living 
together  as  man  and  wife  is  absolutely  bad.  All 
that  was  there  held  was  that  if  you  will  bargain 
about  an  event  which  you  are  not  entitled  to  look 
forward  to  or  to  anticipate,  your  bargain  will  be 
bad."    The  decision  of  Lord  YVestbury,  L.C.  in 
Hunt  v.  Hunt  (ubi  sup  ),  and  other  decisions  up- 
holding separation  deeds  as  enforceable  in  equity, 
cannot  properly  be  regarded  as  an  infringement 
of  the  principle  thus  firmly  established.  These  deci- 
sions treat  the  separation  of  husband  and  wife  as 
an  event  which  cannot  bo  styled  illegal  when  it  is 
an  accomplished  fact,  and  hold  reasonably  enough, 
if  I  may  be  allowed  to  say  so,  that  there  is  no 
objection  to  enforcing  tbe  terms  according  to 
which  the  separation  took  place.    That  is  a  very 
different  thing  from  sanctioning  provisions  for  a 
contemplated  event  which  the  law  abhors.    It  is 
difficult  to  see  how  the  provision  now  under  con- 
sideration falls  within  these  authorities  or  tbe 
judicial  dicta  which  1  have  quoted.    Hero  the 
gift  is  to  the  wife  so  long  as  she  cohabits  with 
her  husband,  and  there  is  no  contemplation  of  a 
future  separation  except  so  far  as  the  terms  of  the 
gift  necessarily  imply  that  if  she  lives  apart  from 
her  husband  she  shall  no  longer  enjoy  the  gift. 
That  seems  to  be  a  provision  rather  in  favour 
of  morality  than  against  it ;  rather  to  secure  the 
continuance  of  cohabitation  than  to  encourage  a 
severance.     It  might  possibly  be  argued,  and 
Wood,  V.C.'s  language  might   be  quoted  in 
support  of  the  argument,  that  the  iuterest  of 
the   husband  arising    on   the  cesser  of  the 
annuity  when,  according  to  the  terms  of  the 
deed,  he  would  be  entitled  for   life  to  the 
annual  proceeds  might  induce  him  so  to  treat 
his  wife  as  to  provoke  a  separation,  but  such  an 
argument,  to  my  mind,  is  altogether  wanting  in 
substance.    "  Policy  of  the  law  "  ought  not  to  be 
pressed  into  the  service  of  highly  improbable 
contingencies.    In  this  I  am  supported  by  the 
opinion  of  many  of  the  judges  who  ltd  vised  the 
House  of  Ljrds  in  Egerton  v.  Brownlow  {ubi*up.). 
The  House  of  Lords  decided  the  particular  case 
before  it  adversely  to  the  opiniou  of  the  majority 
of  the  judges,  but  those  opinions  are  nevertheless 
entitled  to  great  weight  in  the  consideration  of 
the  general  question  what  is  against  the  policy  of 
the  law  and  of  the  application  of  the  principle  to 
special  facts.    If  that  view  be  correct  there  is  no 
reason  either  in  principle  or  on  authority  for 
declining  to  give  effect  to  this  deed  according  to 
the  plain  construction  of  it,  and  in  my  opinion 
the  gift  must  be  held  good.  In  saying  that  I  do  not 
consider  myself  as  in  the  slightest  degree  differ- 
ing from  Wood,  V.C.,  who  was  dealing  with  the 
case  before  him  from  another  point  ot  view.  In 
the  preceding  remarks  I  have  dealt  with  the  only 
q nestion  argued,  to  which  by  reason  of  its  import- 
ance, apart  from  the  particular  case,  I  have 
thought  it  right  to  devote  much  attention.  But, 
as  at  present  advised,  and  I  only  say  that  because 
the  point  was  not  argued,  the  case  might  equally 
well  be  disposed  of  on  another  and  shorter  ground. 
What  is  meant  by  a  provision  being  void  as 
against  the  policy  of  the  law  ?    The  phrase  means 
no  more  than  that  the  provision  is  not  enforce- 
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able  by  anyone  or  in  any  court.  This,  as  I  have 
already  said,  is  a  limitation  and  not  a  gift 
defeasible  by  the  performance  or  non- performance 
of  a  condition.  In  other  words,  there  ie  no  con- 
dition which  can  be  rejected,  because  not  allowed 
by  law,  and  the  limitation  must  be  taken  as  a 
whole  as  it  standa.  The  wife  is  not  cohabiting 
with  her  husbat  d,  and  she  cannot  insist  on  the 
gift  of  an  annuity  limited  to  endure  only 
during  cohabitation.  Granted,  for  the  sake  of 
argument,  on  this  point  that  the  limitation 
is  contrary  to  the  policy  of  the  law  then  it  is 
still  unenforceable,  and  not  less  or  more  so, 
becaube  the  wife  is  not  cohabiting  with  her  hus- 
band. On  this  point  the  case  seems  to  fall  directly 
within  the  authority  Re  Moore ;  Trafford  v. 
Maconochie  already  cited.  This  further  point  was 
made.  The  deed  provided  that  '*  from  aud  after 
the  decease  of  the  wife  in  the  lifetime  of  the 
husband,  or  from  and  after  the  dissolution  of 
their  marriage  or  a  judicial  separation  between 
them,"  the  annuity  snail  be  held  upon  trust  for 
the  benefit  of  the  husband  and  ultimately  for  the 
children.  And  this  phrase  "after  the  dissolution 
of  their  said  marriage  or  a  judicial  separation 
between  them  "  is  repeated  several  times  in  the 
provisions  respecting  the  application  of  t  he  settled 
property,  which  properly  find  a  place  in  such  an 
instrument.  It  is  said  that  this  phrase  shows  the 
intention  of  the  settlor  in  limiting  an  annuity  to 
the  lady  so  long  as  she  shall  continue  the  co- 
habiting wife,  and,  that  as  there  has  been  no 
dissolution  or  judicial  separation,  nothing  has 
occurred  to  determine  the  annuity  which  must 
therefore  be  taken  to  be  still  subsisting.  If  I  am 
right  in  thinking  that  the  gift  is  by  way  of  limita- 
tion only,  a  decision  favourable  to  the  wife  on 
this  point  would  not  assist  her;  but  I  am  not 
prepared  to  give  Biich  a  decision.  1  do  not  think 
that  entirely  different  words,  used  in  other  parts 
of  the  deed,  can  lie  inipoited  into  the  limit  ition, 
so  a^  to  enable  the  court  to  give  it  a  meaning 
different  from  that  which,  according  to  ordinsry 
interpretation  of  the  language  used,  it  would 
bear. 

Solicitors  for  the  trustees,  Minet,  Harvie,  Mayt 
and  Co. 

Solicitors  for  the  remaining  parties,  Campbell 
and  Baird. 


Friday,  March  4. 
(Before  Kekewich,  J.) 
Re  Cooper  and  Orondaok's  Contract  and 

Vendor  and  Purchaser  Act  1874.  (a) 
Vendor  and  purchaser — Sale  by  auction — Main- 
taining Jencca — Covenant — Form  of  conveyance 
to  purchaser. 

The  object  of  having  a  deed  of  conveyance  is  not 
merely  to  vM  the  property  the  subject  oj  it  in 
the  purchaser,  but  to  embody  covenant*  as  to 
what  muit  be  done  under  the  contract  of  sale 
after  completion  of  the  purchase.  Therefore 
where  a  purchaser  bought  under  a  contract 
which  made  him  liable  to  erect  and  for  ever  after 
maintain  fences,  as  marked  on  the  plan  of  pro- 
perty sold  by  puhlic  auction,  the  vendor  wa*  held 
entitled  to  have  the  obligations  of  the  purchaser 
expressed  in  the  conveyance  to  him  of  his  lot. 

tuj  Unpolled  «>  \V.  p.  Paim,  E*j.,  B»rrLW»r-mt-L»w. 


Vendor  and  purchaser  summons. 

On  the  16th  Sept.  l!K*3  freehold  premises  were, 
with  other  lots,  offered  for  sale  by  public  auction 
on  behalf  of  John  Eggar  Cooper,  by  the  descrip- 
tion in  the  particulars  (»o  far  as  material)  of 
*'  Lot  17  (coloured  violet  on  plan)— A  choice  free- 
hold building  site.  Son.  12$  (part  of)  and  144 
(part  of  J  on  plan,  adjoining  the  last  lot "  (lot 
16). 

The  particulars  of  sale  were  prefaced  by  certain 
printed  "  General  Remarks "  annexed  thereto, 
the  sixth  clause  of  which  was  in  the  following 
terms : 

Etch  pnrohaser  will  have  to  erect,  within  six  months 
from  the  date  of  sale,  and  afterwards  maintain,  a  good 
and  sufficient  fence  on  the  sides  of  his  plot  marked  T  on 
the  plan  within  the  boundary. 

The  defendant,  Charles  Hutton  Crondace,  was 
the  purchaser  of  lot  17.  described  in  the  particu- 
lars subject  to  the  conditions  of  sale. 

By  the  7th  condition  each  lot  was  declared  to 
be  sold  subject  to  such  chief,  quit,  and  other  rents 
.  .  .  righto  of  way  .  .  .  and  to  other  ease- 
ments, restrictions,  and  liabilities  as  were  men- 
tioned in  the  particulars,  or  as  might  be,  ascer- 
tained to  be  charged  thereon  or  to  affect  the 
same,  and  to  any  subsisting  liability  under 
inclosnre  award,  private  Act,  covenant,  or  other- 
wise, to  repair  fences  or  roads,  and  by  condition  10, 
the  vendor  was  to  execute  to  each  purchaser  an 
assurance  of  the  lot  purchased. 

The  12th  Nov.  li*UJ  was  the  date  fixed  for  com- 
pletion  of  the  purchase. 

The  only  question  arising  upon  this  summons 
taken  out  by  the  vendor  was  whether,  under  the 
terms  of  the  contract,  the  vendor  was  entitled  to 
have  inserted  in  the  conveyance  by  him  to  C.  H. 
Crondace.  a  covenant  by  him  as  such  purchaser 
to  erect  forthwith,  and  for  ever  afterwards  main- 
tain a  good  and  sufficient  fence  on  the  north  side 
of  the  said  hereditaments,  adjoining  lot  18,  being 
one  of  the  sides  marked  T  on  the  plan  annexed  in 
accordance  with  No.  t>  of  the  general  remarks 
annexed  to  the  contract,  the  fencing  by  the  pur- 
chaser on  the  west  side  also  marked  T  on  the 
plan  having  been  waived  by  the  vendor. 

(J.  Cave,  K.C.  for  the  purchaser,  cited 

Re  Birmingham  <ir«l  DUtrict  Land  Comininy  and 
AHday,  t}7  L  T.  Rep.  850  ;  (1893)  1  Cn.  :M2. 

The  object  of  a  deed  of  conveyance  is  not  only  to 
convey  tbe  property  >old,  but  to  embody  stipula- 
tions as  to  its  user  and  having  regard  to  matters 
to  be  done  tbereon  after  tbe  dute  of  execution. 
The  applicant  is  entitled  to  have  the  obligations 
of  the  purchaser  expressed  in  the  conveyance  to 
him  of  his  lot.  Stirling,  J.  granted  in  that  case 
the  application  to  have  tbe  obligations  in  the 
case  of  unsold  land  under  a  building  scheme, 
some  of  the  land  subject  to  which  had  bten  sold 
by  public  auction,  expressed  and  made  binding  in 
the  conveyance.  The  same  principle  applies  to 
purchaser  s  obligations.  The  words  used  in  the 
conveyance  must  agree  with  those  in  the  con- 
tract: 

Re  Perk  nnd  the  Rrhnol  Hoard  fur  London,  68  L  T. 
Rep.  847;  (189.1)  2  Ch.  315. 

Hon.  T.  H.  Watson  for  the  purchaser. — There 
is  no  meution  made  in  the  general  remarks,  par- 
ticulars, or  conditions  of  sale,  of  the  vendor 
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having  the  right  to  require  any  covenant  from 
the  ptuxhaaer.  This  is  a  reason  why  no  covenant 
should  be  ordered  to  be  inserted  in  the  convey, 
anoe.  According  to  ordinary  practice,  if  there  is 
to  be  a  Bpecial  covenant  between  vendor  and 
purchaser,  it  is  always  mentioned  in  the  par- 
ticulars : 

1  Key  A  Elphin.  Preo.,  Cth  edit.  pp.  294,  295  ;  7th 
edit.,  p.  311. 

According  to  the  contract  the  purchasers  are  to 
make  a  fence.  The  vendor  settles  the  particulars 
and  conditions  of  sale,  and  must  settle  them  so 
as  to  give  himself  the  right  to  insist  on  the  inclu- 
sion of  the  covenant  which  he  wishes  included  in 
the  conveyance.  Not  having  done  this,  the  con- 
veyance must  be  according  to  the  contract 
between  the  parties  : 

Hardman   v.   Child.   52   L.   T.   Rep.   465,  per 
Pearson,  J.,  at  p.  406  :  28  Ch.  Div.  712. 

The  vendor  meant  to  rely  on  the  contract,  which 
in  this  respect  will  be  operative  after  convey- 
ance : 

Palmer  v.  John»on,  51  L.  T.  Eep.  211  ;  13  Q.  B. 
Div.  351. 

In  Be  Birmingham  and  DUlrict  Land  Company 
and  Alldny  (ubi  tup.)  there  was  a  special  provision 
in  the  conditions  as  to  covenants.  Be  I'eck  and 
the  School  Board  for  London  (ubi  sup.)  was  a 
case  upon  the  construction  of  the  Conveyancing 
Act  1881,  and  has  nothing  to  do  with  the  ques- 
tion here.  Secondly,  the  covenant  goes  beyon  d 
what  the  vendor  is  entitled  to. 

Kekewich.  J. — This  is  a  case  of  some  novelty. 
Counsel  on  behalf  of  the  applicant  and  d-fendant 
cited  no  authority  directly  bearing  on  it.  Any 
authority  they  have  cited  goes  far  from  being 
decisive  on  the  particular  case.  Going  back  to 
the  real  question  in  the  case,  I  think  it  is  better 
to  approach  it  from  the  proper  quarter.  I  ask 
myself  what  is  the  object  of  having  a  conveyance? 
It  is  not  merely  to  vest  the  estate  in  the  pur- 
chaser— the  estate  which  he  has  contracted  to 
purchase  and  the  vendor  has  agreed  to  sell — but 
to  express  in  a  definite,  concluded  form  all  the 
terms  of  the  contract  »hich  have  to  be  performed 
by  the  purchaser.  Thing*  which  have  to  be  done 
beforehand  it  is  not  usual  to  include  in  the  con- 
veyance, as,  for  instance,  a  stipulation  that  the 
vendor  before  completion  will  put  up  a  fence. 
And  the  purchaser  is  well  advised  to  see  that  it  is 
done  before  the  purchase  is  completed.  Again, 
if  there  is  something  entirely  dehors  the  contract 
—as,  for  instance,  a  question  of  compensation  for 
injury  to  the  property — that  would  not  appear  on 
the  conveyance.  But  otherwise  it  is  meant  to 
express  in  a  binding  and  clear  form  once  for  all 
tbe  clear  contract  between  the  parties  so  far  as  it 
has  not  been  performed.  I  think  that  a  convey- 
ance that  falls  short  of  that  is  not  a  well-settled 
conveyance.  For  instance,  if  there  are  restrictive 
covenants  to  which  the  vendor  is  liable,  and  as  he 
is  entitled  to  a  covenant  by  the  purchaser — which 
I  have  h«-ld  to  be  a  covenant  of  iudemnity — that 
must  be  put  in  the  conveyance.  If  it  is  not  there 
I  agree  the  conveyance  is  not  properly  settled. 
Ami  when  you  have  once  got  a  conveyance  you 
cannot  go  behind  that  and  eay  there  is  something 
more  to  be  done.  When  once  jon  have  passed 
tbe  bridge  of  conveyance  neither  party  can  go 
back,  and  you  cannot  sue  on  an  agreement  made 


pending  the  contract,  not  included  in  the  convey- 
ance, which  must  be  assumed  not  to  have  b«en 
embodied  in  the  conveyance  because  it  is  pre- 
sumed to  be  abandoned.    That  seems  to  me  to  be 
the  object  of  a  conveyance.    Therefore,  when  you 
have  to  inquire  whether  this  or  that  ought  to  be 
in  the  conveyance,  you  must  find  out  if  it  is  part 
of  the  contract.    Does  the  contract  provide  that  it 
must  be  done,  either  by  the  vendor  or  purchaser, 
after  the  estate  has  been  vested.  For  that  purpose 
you  must  look  at  the  contract  itself.  This  particu- 
lar contract  is  made  that  "  lot  17  "  described  in 
the  particulars  and  subject  to  the  conditions 
should  be  sold  by  the  vendor  to  the  purchaser. 
It  is  common  knowledge  that,  although  conditions 
of  sale  are  different  things  from  particulars  of 
sale,  the  purchaser  takes  the  property  in  the 
particulars  subject  to  the  conditions.    It  is  the 
commonest  possible  occurrence  to  find  in  the 
particulars  a  reservation  of  right*  of  way,  some 
restrictive  covenant,  some  easement,  which  is  part 
of  the  description  of  the  property  sold,  and  which 
is  recognised  as  a  part  of,  or^  a  fetter  on,  the 
enjoyment  of  the  property.    Now,  in  this  par- 
ticular instance  we  nave  three  divisions  instead  of 
two.    I  have  seen  the  same  thing  before.  Besides 
the  conditions  which  are  properly  called  the 
signed  conditions  there  are  "  general  remarks." 
They  generally  fall  into  the  particulars.  Take 
the  general'  remark  6 :  "  Each  purchaser  will 
have  to  erect,  within  six  months  from  the  date  of 
sale,  and  afterwards  maintain  a  good  and  suffi- 
cient fence  on  the  sides  of  his  plot  marked  T  on 
the  plan  within  the  boundary."    If  that  obligation 
had  been  intended  to  be  imposed  as  one  of  some 
half  a  dozen  out  of  a  larger  number  on  two  or 
three  of  these  lots,  it  would  have  probably  occurred 
to  the  draftsman  to  have  inserted  it  at  the  foot 
of  each  description  in  the  particulars  as  a  note  to 
each  special  lot    But  it  applies  to  every  one. 
Therefore  it  comes  into  the  particulars.   The  pur- 
chaser takes  lot  17  as  described  in  the  particulars 
with  the  obligition  to  erect  and  afterwards  main- 
tain the  fences  specified.   There  you  have  some- 
thing that  must  be  done  after  the  date  of  com- 
pletion.   It  was  possible  that  it  was  intended  that 
the  fence  should  be  erected  before  completion. 
But  it  is,  at  any  rate,  looking  to  the  future  as  to 
maintaining  the  fences,  and  so  it  iB  directed  to 
something  after  completion.     That  points  to 
something  after  completion.    So  that  you  have 
something  which  ought  to  be  introduced,  and 
to  be  inside  the  conveyance,  ia  order  to  com- 
plete it  and  perform  the  contract.     But  it  is 
pointed  out  by  counsel  for  the  purchaser  that 
there  is  no  condition  to  that  effect,  and  the 
conditions  would  have  been  more  perfect  had 
it  been  there.    But  1  cannot  thiuk  that  the 
omission  removes  the  obligation — the  obligation 
is  to  do  this ;  and  if  the  conveyance  is  prepared 
without  this,  the  vendor  runs  great  risk  of  not 
being  in  a  condition  to  insist  on  it  at  all.  It 
would  be  extraordinarily  difficult  to  frame  the 
indorsement  of  a  writ  so  as  to  enforce  this  if 
there  was  nothing  in  the  conveyance  about  it.  I 
do  not  say  it  would  be  impossible.   The  answer 
would  be  that  it  is  an  obligation  which  now  has 
no  legal  means  of  enforcement,  not  having  been 
inserted  in  the  conveyance.     There  will  be  a 
declaration  that  the  vendor  is  entitled  to  have  a 
covenant  regarding  the  fencing  inserted  in  the 
conveyance. 
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Solicitors  for  the  applicant.  .Johnson,  WeatheraU, 
and  Shirt,  agents  for  Potter  and  Crundwell, 
Furnhatn. 

Solicitor  for  the  purchaser,  F.  C.  Holland. 


Nov.  24.  25,  1003,  Jan.  13.  14,  and  30.  1904. 
(Before  Joyce,  J  ) 

HURKKLL  r.  LlTTLEJOIIN.  (<l) 

Sfttlcd  Lend   Acts—Sale  by    tenant  for   life — 
Undervalue — Action  by  remainderman    to  set 
aside  sale— Settled  Land  Act  1SS2  (-15  A-  44i  Viet, 
c.  38),  ««.  4  (I),  53,  54. 
The  were  Jact  that,  upon  a  sale  by  a  tenant  for 
life  under  the  powers  of  the  Settled  Land  Acts, 
the.  purchase  is  at  an  undervalue  is  not  of  itself 
sufficient  to  invalidate  the  sale. 
In  1 ! MJ-J  «i  tenant  for  life,  purporting  to  act  under 
the  powers  conferred  upon  him  by  the  Settled 
Land  Acts,  sold  the  freehold  of  certain  public- 
house  property  to  W.  for  the  sum  o/2000/. 
At  the  time  of  the  sale  the  jrroperty  was  subject  to 
a  least  which  had  been  granted  as  from  Christ- 
mas 1*02  for  a  term  of  twenty-one  years  at  a 
rent  of  l»3/.  per  annum. 
Within  a  few  days  after  the  sale  W.  contracted  to 
resell  the  property  for  3»MX>/„  although  it  was 
doubtful  whether  3000/.  was  not  in  en-ess  of  the 
true  value  of  the  property. 
IV.  had  not.  before  making  the  original  purchase, 
made  a,i>j  inquiry  as  to  whether  the  trustees  or 
tenant  for  life  had  had  any  valuation  made. 
Held,  that  these  cirenmitanees  were  not  sufficient 
to  sustain  an  action  by  a  remainderman  to  set 
aside  the  sale. 
Action  to  set  aside  a  sale  by  a  tenant  for  life 
under  the  Settled  Land  Acta  of  a  public-house 
known  as  the  Coach  and  Horses,  Old  Bex  ley. 

The  fact*,  which  will  be  found  set  out  in  bis 
Lordship's  judgment,  were  shortly  as  follows  :— 

The  Coach  and  Horses  was  settled  upon  trust 
for  the  defendant  Richard  Littlejohn  for  life,  and 
after  hia  death  for  his  children  equally. 

There  were  seven  children,  of  whom  the  plain- 
tiff was  the  eldest :  the  other  six  were  infants. 

Tho  dt-fendant  Richard  Littlejohn,  purporting 
to  act  under  his  statutory  power  as  tenant  for 
life  under  the  Settled  Land  Acts,  had  in  l!»02 
sold  the  Coach  and  Horses  to  tho  defendant 
Henry  Christian  Wasmuth  for  the  sum  of  20007. 

At  the  time  of  the  sale  the  property  was  Bubject 
to  a  lease  which  had  boon  granted  as  from  Christ- 
mas 1S'J2  for  a  term  of  twenty-one  years  at  a  rent 
of  '!:;/.  per  annum. 

Within  a  few  days  after  the  sale  Wasmuth  con- 
tracted to  resell  the  property  for  3000/.  This 
contruct  had  not  yet  been  carried  out,  but  it 
appeared  that  the  purchasers  were  still  willing 
to  pay  the  3oim/.  if  they  could  get  a  gf>od  title. 

His  Lordship,  however,  doubted  whether  300o/. 
was  not  in  excess  of  the  true  value  of  the  pro- 
perty. 

The  defendants  to  the  action,  other  than 
Richard  Littlejohn  and  Henry  Christian  Was- 
muth. were  Edward  Norfolk,  a  mortgagee  of 
Wasmuth,  the  truster*  fi-r  the  purposes  of  the 
Settled  Laud  Acts,  and  the  infant  children  of 
Richard  Littlejohn. 

(at  Reporuxl  by  S»i>\i;v  l>i.\tx,  E*[.,  RurrlxU  r-m-Uw. 
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The  plaintiff  now  cl  limed  a  declaration  that 
the  eale  of  the  Coach  and  Horses  to  the  defen- 
dant Wasmuth  was  not  a  valid  exercise  of  the 
power  of  sale  conferred  by  the  Settled  Land  Act 
18S2  on  the  defendant  Richard  Littlejohn,  and 
that  tho  sale  might  be  set  aside  accordingly,  and 
that  the  conveyance  to  tho  defendant  Wasmuth 
and  the  mortgage  to  the  defendant  Edward 
Norfolk  might  be  delivered  up  respectively  to  be 
cancelled,  and  that  the  purchase  money  might  be 
returned. 

W.  F  Hamilton,  K.C.  and  11'.  A.  Feck,  for  the 
plaintiff,  contended  that,  Wasmuth  having  pur- 
chased the  public-house  at  2000/.  when  he  knew 
that  it  was  worth  a  great  deal  more,  the  sale 
could  not  stand.  An  ordinary  advance  in  price 
would  not  affect  the  Bale ;  but  an  immediate 
advance  of  one-half  upon  the  price  invalidated 
the  sale.  Tho  very  fact  that  Wasmuth  knew 
that  he  was  obtaining  the  property  at  a  gross 
undervalue  showed  that  he  did  not  act  in  good 
faith.  The  sale  was  then  a  fraud  upon  the  power, 
and  must  be  set  aside.  They  referred  to  sects.  3 
(1).  4(1),  42,  it3,  and  51  of  the  Settled  Land  Act 
1**2  and  to  the  following  cases : 

Chandler  v.  BradUn,  75  L.  T.  Eop.  581 ;  (1897) 
1  Ch.  315; 

Stevens  v.  Austen,  3  L.  T.  H?p.  810;  3  E.  ft  E. 
<i85; 

lie  C-op«r  and  Allen's  Contract,  35  L.  T.  R»p. 

890  ;  4  Ch.  Div.  8i>2  : 
Oliver  v.  Court,  8  Price,  127  : 

Cottrell  v.  Cotlrdl,  52  L.  T.  Rep.  48C ;  28  Ch. 
Div.  628. 

Jladcock,  K.C.  and  George  Henderson,  for  the 
defendants  Henry  Christian  Wasmuth  and 
Edward  Norfolk,  contended  that  Wasmuth. 
having  dealt  in  good  faith  with  the  tenant  for 
life,  was  protected  by  sect.  54  of  the  Settled  Land 
Act  18S2.  The  mere  fact  that  he  know  he  was 
making  a  good  bargain  did  not  take  away  that 
protection. 

Hughes,  K.C.  and  C.  Ch  urch  for  the  trustees. 
Younger,  K.C.  and  ('.  Herbert  Brown  for  the 
defendant  Richard  Littlejohn. 

C.  Lyttleton  Chubb  for  the  infant  children. 

Cur.  adv.  vult. 

Joyce,  J. — This  is  an  action  by  one  of  a  number 
of  persons  beneficially  entitled  iu  remainder  to  set 
aside  the  sale  by  a  tenant  for  life  under  the  powers 
of  the  Settled  Land  Act  1SS2  of  a  public-hous*. 
the  Coach  and  Horf  -s,  Old  Bexley.  The  several 
defendant*  are  the  tenant  for  life,  Mr.  Little- 
john; the  purchaser.  Mr.  Henry  Christian 
Wasmuth;  Mr.  Edsvar.l  Norfolk,  a  mortgagee  of 
Mr  Wasmuth;  Mr.  Benjamin  Fryer  and  Mr. 
Richard  Carroll  Pearman,  the  trustees  for  the 
purposes  of  the  Settled  Land  Acts;  and  the  other 
persons  interested  in  remainder  with  the  plaintiff. 
At  first  there  were  extensive  allegations  of  fraud, 
not  made,  I  think,  perhaps  altogether  wantonly, 
but  under  a  misapprehension  of  certain  fact*  and 
figures  which  have  subsequently  been  explained. 
However,  a  short  time  before  the  trial  a  letter 
was  written  withdrawing  the  charges  of  fraud, 
and  other  claims  were  withdrawu  in  the  course  of 
the  trial.  The  action  ultimately  l>ecamc  reduced 
to  a  claim  against  the  purchaser  and  hia  mort- 
gagee, Mr.  Norfolk,  to  set  aside  the  sale  as  being 
made  at  an  inadequate  price;  in  fact.  I  may  say 
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that  practically  the  question  I  have  to  decide  is, 
Whether  a  purchaser  who  buys  from  a  tenant  for 
life  at  leas  than  the  market  price — or,  I  should 
rather  say,  who  succeeds  in  getting  a  good  bargain 
—can  insist  upon  retaining  it  against  the  bene- 
ficiaries, having  regard  to  the  Settled  Land  Act 
sect.  4,  sub-sect.  1,  of  which  provides  thut 
"  every  sale  shall  be  made  at  the  best  price  that 
can  reasonably  be  obtained";  and  sect.  13  of 
which  provides  that  "  a  tenant  for  life  shall,  in 
exocising  any  power  under  this  Act,  have  regard 
to  the  interests  of  all  parties  entitled  under  the 
settlement,  and  shall,  in  relation  to  the  exercise 
thereof  by  him.  be  deemed  to  be  in  the  position 
and  to  hare  the  duties  and  liabilities  of  a  trustee 
for  those  parties."  As  to  Mr.  Norfolk,  who  is  the 
mortgagee  of  the  purchaser,  he  must,  I  think, 
upon  the  facts  proved  or  admitted,  be  taken  to 
have  been,  ijuoad  his  mortgage,  a  purchaser  for 
value  without  notice;  and  there  is  no  case  for 
relief  against  him.     Whether  he  ought  to  b? 
made  a  party  at  all  I  doubt,  but  as  against  him — 
or,  rather,  as  against  his  representatives,  for  he  is 
dead — the  action  must  be  dismissed.    Th«  prin- 
cipal defendant  is  Mr.  Wasmutb.  He  is  a  director 
of  a  brewery  company  or  firm,  and  has  been  all 
his  life  associated  with  a  firm  of  distiller-,  to 
whom  be  described  himself  as  being  advising 
expert.    He  thus  naturally  has  had  considerable 
experience  with  respect  to  wbat  is  called  licensed 
property.    One  Stapylton,  formerly  occupier  of 
the  Station  Hotel,  Sidcup,  who  had  had  business 
relations  with  Mr.  Wasmuthor  bis  firm,  mentioned 
to  him  that  he  knew  of  a  public-house  for  sale. 
He  did  not  at  first  give  the  name  or  any  particu- 
lars.  Later,  he  came  to  Mr.  WasmutU  and  stated 
that  the  public-house  in  question  was  the  Coach 
and  Horses.  Old  Bexley.  and  gave  the  name  of  the 
solicitors,  Me»sis.  Barton  and  Pearman,  who  baa 
the  business  in  band.     This  public-house  Mr. 
Wasmuth  knew  very  well,  for  his  firm  were  in 
the  habit  of  supplying  the  spirits  there  consumed. 
Stapylton  was  then  told  to  get  the  particu'ars, 
and.  after  somo  bargaining  and  negotiation  with 
the  solicitors,  Mr.  Wasmuth  ultimately  obtained 
a  contract,  dated  th»  -2nd  Feb.  1!>02,  with  the 
tenant  for  life  for  the  purchase  ot  tli«  pro- 
perty at  tbe  price  of  2000/.,  wi'h  a  further 
sum  of  50/ . — or  not  exceeding  So/.,  or  some- 
thing of  that  sort — for  the  payment  of  the 
vendor's  solicitors'  costs.     What  I  have  called 
"the  property"  was  the  freehold  subject  to  a 
lease  which  had  still  nearly  twelve  years  to  run. 
Tbe  lease  was  made  in  Aug.  181*3.  by  the  same 
tenant  for  life,  to  Messrs.  Beasley,  the  brewers, 
for  twenty-one  years  from  Christinas  lsjij,  at  a 
ren',  of   fi3/.     The  rent  paid  by  the  occupying 
tenant  to  tbe  brewers,  subject  to  the  usual  tie, 
was         per  annum.    The  price  agreed  to  be 
given  by  Wasmuth  was  thus  about  thirty-two 
and  a- half  years'  purchase.    I  see  no  reason  to 
suppose  that  the  property  had  materially  increased 
in  value  since  the  lease  in  181*3 ;  but,  of  course, 
the  public-bouse  property  is  or  was  notoriously 
of  a  speculative  character.    Now,  the  purchaser 
certainly  thought  that  he  had  made  an  advan- 
tageous bargnin.    Indeed,  he  bought  as  a  specu- 
lation, and,  if  course,  lie  would  not  have  bought 
at  all  unless  he  had  hoped  and  expected  to  make 
a  profit.    He  Bweurs — and  I  believe  him,  for  I 
»ee  no  reason  whatever  to  question  hi*  wra.-ity  as 
a  witness— that  he  did  not  expect  to  make  nearly 
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so  muoh  as  1000/.— that  is,  1000/.  profit.  Stapylton 
was  an  old  schoolfellow,  and  on  friendly  terms 
with  a  member  of  the  firm  of  Messrs.  Barton  and 
Pearman ;    and,  having  been  in  the  trade,  he 
was  requested  by  them,  in  the  month  of  Nov. 
1901, to  make  some  inquiry  with  a  view  to  ascertain- 
ing what  were  the  monthly  takings  of  the  public* 
house,  the  sale  of  which  was  then  contemplated. 
He  appears  to  have  done  so.    But  on  the  20th 
Nov.  1&0I  he  wrote  a  letter  of  that  date  to  Messrs. 
Barton  and  Pearman,  in  which  he  stated  :  "  After 
our  conversation  the  other  day.  I  smelt  around 
the  Coach  and  Horses  and  I  attach  the  result. 
He  probably  lied  a  bit,  but  if  you  can  get 
anything  like  1800  for  your  Johnny  you  are  not 
doing  any  harm."   This  he  is  supposed  to  have 
got  from  the  occupier,  the  tenant.    After  the 
contract  Wasmuth  promised  to  give  Stapylton, 
who  had  introduced  the  matter  to  him  and  who 
was  in  pecuniary  difficulties — in  fact,  he  was  an 
undischarged  bankrupt— one  half  of  any  profits 
that  he,  Wasmuth,  might  make  out  of  the  trans- 
action. Atone  time  it  was  rather  suggested,  though 
never  distinctly  contended,  that  the  sale  was 
invalid  by  reason  of  Stapylton's  connection  with 
tbe  matter;  but,  as  I  say,  this  was  not  seriously 
contended,  and  I  am  satisfied  that  there  is  no 
ground  for  such  a  contention.    Stapylton  was 
never  the  agent  of  the  vendor  or  his  solicitors  to 
find  a  purchaser  or  in  any  fiduciary  relation  to 
them.    To  my  mind  it  was  quite  natural  that 
Wasmuth  should  be  disposed  to  deal  generously 
with  him  under  the  circumstances,  and  I  think  be 
was  fairly  entitled  to  something  in  the  nature  of 
a  commission  from  Wasmuth.    Wasmuth,  before 
purchasing,  made  no  inquiry  as  to  whether  the 
trustees  or  the  tenant  for  life  had  any  valuation 
made  or  anything  of  the  kind.    In  my  opinion 
he  was  not  bound  to  make  any  such  inquiry  any 
more  than  he  was  bound  to  inquire  whether  notice 
had  been  given  to  the  trustees — as  to  which  see 
sect.  45,  sub-sect.  2,  of  tbe  Settled  Land  Act 
1382.    Now,  pausing  here  to  consider  the  position 
on  the  22nd  Feb.  H»02,  the  date  of  the  execution 
of  Wasmuth's  contract.  I  cannot  find  in  the  cir- 
cumstances of  the  case  any  gronrid  for  concluding 
that  Wasmuth  in  any  way  dealt  with  the  tenant 
for  life,  or  his  solicitors,  otherwise  thau  in  good 
faith.    Consequently  sect.  54  of  the  Settled  Land 
Act  appears  to  me  to  apply  ;  that  section  provid- 
ing that  "  upon  a  salo  a  purchaser  or  other  person 
dealing  in  good  faith  with  the  tenant  for  life  Bhall, 
as  against  all  parties  entitled  under  the  settlement, 
be  conclusively  taken  to  have  given  the  best  price 
that  could  reasonably  be  obtained  by  the  tenant 
for  life,  and  to  have  complied  with  all  the  requisi- 
tions of  this  Act."    Now,  1  do  not  mean  to  say 
that  in  an  action  for  setting  aside  a  sale  under 
this  Act  the  fact  of  the  price  being  inadequate 
(whatever  that  may  mean)  may  not,  together 
with  other    circumstances,  be    material;  but 
what  I  do  think  is  this,  that  the  mere  fact  that 
the  purchase  is  at  sui  undervalue  of  itself  without 
anything  more  at  all  is  insufficient  to  invalidate 
the  sale  if  the  purchaser  acted  in  good  faith.    If  I 
am  right  in  this  there  is  an  end  of  the  plaintiff's 
case  as  against  Wasmuth;  and  I  think  there  is 
no  case  as  against  him.     As  already  intimated, 
no  charge  is  made  or  relief  Bought  again»t  the 
tenant  for  life  or  any  of  the  other  defendants, 
except  Norfolk's  representatives ;  aud,  as  I  have 
already   said,   the  action   must   be  dismissed 
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Solicitors  for  the  plaintiff,  Heath  and  Hamil- 
ton. 

Solicitors  for  the  defendants,  Wasmuth  and 
Norfolk,  BenweH  and  Norfolk. 

Solicitor  for  the  defendant  Richard  Littlejohn, 
if.  S.  Knight- Oregson. 

Solicitors  for  the  trustees,  Barton  and  Pear- 
man. 

Solicitors  for  the  infant  children,  Leesmith, 
Munby,  and  Nevile. 


Saturday,  Feb.  6. 
(Before  Joyce,  J.) 

A8HWORTH    l'.    ENOLI8H    CARD  CLOTHING 

Company  Limited  (No.  1).  (a) 
Costs — Taxation — Inspection  of  machinery  by  nr. 
range  ment  between  partiet  and  without  order  of 
court — Discretion  of  taxing  master — Order  L., 
r.  3. 

Where  for  the  purposes  of  an  action  there  has  been 
an  inspection  of  machu\ery  by  arrangement 
between  the  parties  and  without  an  order  of  the 
court  being  obtained  thereto,  the  taxing  master  is 
not  debarred  by  Order  L ,  r.  3,  of  the  Rules  of 
the  Supreme  Court  from  allowing  the  costs  of 
such  inspection. 
Summons  to  review  taxation  in  the  above  action 
for  infringement  of  the  plaintiff's  patent,  the 
action  being  dismissed  with  costs  on  the  ground 
that  the  patent  was  invalid  in  that  there  was- 
insufficient  subject- matter  for  a  patent  and  on 
the  ground  that  there  had  been  no  infringement. 

The  taxing  master,  in  taxing  the  defendants* 
ooBts,  disallowed  the  fees  to  counsel  and  an  expert 
for  inspecting  certain  machinery,  the  inBptotion 
having  been  arranged  between  the  solicitors  of  the 
parties  without  the  expense  of  obtaining  an  order 
of  the  court  thereto. 

The  fees  in  question  were  disallowed  by  the 
taxing  master  on  the  ground  that,  in  the  absence 
of  an  order  under  Order  L.,  r.  3,  he  had  no  dis- 
cretion to  allow  such  tees. 

Order  L.,  r.  3,  provides  that : 

It  shall  be  lawful  fur  the  ooort  or  a  judge,  tipon  the 
application  of  any  party  to  a  cause  or  matter,  and  upon 
ouch  terms  aa  m»y  be  just,  to  umkn  any  order  for  the 
detention,  preservation,  or  in  spec  lion  of  any  property  or 
thing,  being,  the  eubjeot  of  snob  cause  or  matter,  or  aa 
to  which  any  queation  may  arise  therein,  and  for  all  or 
any  of  the  purpose*  aforesaid  to  authorise  any  persona 
to  enter  upon  or  into  any  land  or  building  in  the  po«- 
tteneion  of  any  party  to  snob  cause  or  matter,  aad  for  all 
or  any  <jf  the  par  poses  aforesaid  to  authorise  any 
samples  to  be  taken,  or  any  observation  to  be  made  or 
experiment  to  be  tried,  which  may  be  necessary  or  ex- 
pedient for  the  purpose  of  obtaining  fall  ioformatiun  or 
evidence. 

Younger,  K.C.  and  A.  S.  Walter  for  the 
defendants. 

Terrell,  K.C.  and  J.  F.  Graham  for  the 
plaintiff. 

Joyce,  J.  overruled  the  objection  ot  the  taxing 
roaster  and  allowed  the  costs  of  the  inspection. 

Solicitors  for  the  plaintiff,  W.  J.  and  E.  H. 
Tremellen,  for  Blair  and  Seddon,  Manchester. 

Solicitors  for  the  defendants,  Bowcliffes,  Rawle, 
and  Co.,  for  Jiamsden,  Sykes,  and  Ratnsden, 
Huddersfield. 


against  them.   It  appears  that  Wasmuth,  within 
a  few  days  after  his  contract  with  the  tenant 
for  life,  offered  the  property  to  Messrs.  Beaaley, 
the  brewers,  for  3000Z.,  which  offer  they,  some- 
what to  his  surprise,  accepted,  entering  into 
a  verbal  contract  to  purchase  from  him  for  30002. 
This  had  not  been  carried  out,  but  rescinded  by 
reason  of  Messrs.  Beasley  insisting  that  the 
beneficiaries  should  concur  for  the  purpose  of 
confirming  the  sole.    Messrs.  Beasley,  no  doubt, 
were  much  annoyed  at  finding  thnt  Wasmuth 
had  purchased  without  their  being  aware  of  what 
waB  going  on.    They,  in  fact,  communicated  with 
some  of  the  beneficiaries,  and  henoe  this  action. 
The  facts  are,  however,  that  Messrs.  Beasley,  as 
early  as  Oct.  and  Nov.   1901,  were  in  corre- 
spondence with  the  solicitors  of  the  tenant  for 
life  in  reference  to  a  renewal  of  the  lease,  and  in 
effect  these  solicitors  practically  offered  to  Bell 
the  freehold  to  them  for  i27oO/.  Instead  of  accept- 
ing this  offer  or  making  any  counter  offer, 
they  wrote  in    such  a  manner  that  Messrs. 
Barton   and   Pearman    considered   that  any 
negotiations  with  Messrs.  Beasley  for  the  sale  of 
the  property  was  at  an  end.   There  may  have 
been  a  misunderstanding,  but,  upon  a  carvful 
perusal  of  the  correspondence,  and  having  seen 
Mr.  Barton  and  other  members  of  his  firm  in  the 
witness-box,  who  were  perfectly  fair  and  straight- 
forward witnesses,  I  do  not  think— and  I  think  I 
am  bound  to  say  this  after  what  fell  during  the 
trial — that  Messrs.  Barton  and  Pearman  are  in 
any  way  to  blame.   There  was  no  actual  valua- 
tion before  the  sale,  but  Mr.  Lucas,  one  of  the 
trustees,  who  waB  himself  a  competent  surveyor 
and  valuer,  though  without  any  special  experi- 
ence in  reference  to  valuing  public- houses,  knew 
the  property  well,  and  wnaidercd  that  Waamuth's 
offer  of  2000/.  ought  to  be  accepted  if  there  was 
to  be  a  sale — and  the  tennnt  for  life  hud  long 
been  desirous  of  selling,  with  a  view,  no  doubt, 
to  investing  the  proceeds  upon  securities  that 
would  produce  a  l.irger  income.   As  to  what  the 
value  of  the  property  really  was.  there  is  a  con- 
siderable difference  of  opinion  and  a  conflict  of 
evidence ;  but  I  am  not  at  all  satisfied  with  the 
estimates  of  value  put  forward  on  behalf  of  the 
plaintiff.     I  think  they  are  fallacious,  having 
regard  to  the  fact  that  it  was  not  a  sale  of  the 
freehold  in  possession,  but  subject  to  a  lease. 
Without  the  licence  1  do  not  think  the  property 
was  worth  more  than  M.  a  year  to  rent,  if  so 
much    What  the  value  of  tho  licence  may  be 
at  the  end  of  twelve  years  wheu  the  lease  expires 
cannot,  in  my  opinion,  be  predicted  with  any- 
thing like  certainty.    It  is  quite  true  that  Mr. 
Furmage,  the  representative  of  Messrs.  Beasley, 
the  brewers,  who  are  much  aunoyed  with  Messrs 
Barton  and  Pearman  and   possibly  with  the 
defendant  Wasmuth,  deposed  that  Messrs.  Beasley 
were  still  willing  to  give  300m/.  if  they  could  get  a 
good  title.  This  doe*  not  under  the  circumstances 
satisfy  me  that  the  property  «as  or  is  really 
worth   in    the   market   anything   like  30001., 
especially  as  they  would  have  nothing  to  say 
to  the  offer  originally  made  to  them  by  Messrs. 
Barton  and  Pearman  to  sell  for  J,~o<)l.  Upon 
the  whole,  as   I   have  said   already,   I  think 
sect.  54  of  the  Settled  Lund  Act  1882  furnishes 
the  purchaser   with  a  good  defence  to  this 
action,  which  consequently,  in  my  opinion,  fails 
altogether. 
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Feb.  6  and  20. 
(Before  Joyce,  J.) 
Abhworth  v.  English  Card  Clothing 
Company  Limited  (No.  2). (a) 
Costa — Interest  —  Action  dismissed  with  costs — 
Payment  of  costs  and  interest — Order  reversed 
by   Court  of    Appeal — Return  of  costs  and 
interest — Order  of  Court  of  Appeal  revsrsed  by 
House  of  Lords — Second  return  of  costs  and 
interest — Right  to  further  interest. 

On  the  22nd  June  1901  the  plaintiff's  action  was 
dismissed  by  Joyce,  J.  with  costs ,-  and  on  the 
26th  March  1902  the  plaintiff  accordingly  paid 
the  defendants'  costs,  together  with  interest 
thereon. 

On  the  llth  July  1902  the  Court  of  Appeal  reversed 
the  order  of  Joyce,  J. ;  and  on  the  21«(  July 
1902  the  defendants  repaid  to  the  plaintiff  the 
costs  and  interest. 

On  the  IHh  Nov.  1903  the  House  of  Lords  reversed 
the  order  of  the  Court  of  Appeal  and  restored 
the  order  of  Joyce,  J.  The  plaintiff  returned 
the  costs  and  interest  to  the  defendants. 

Held,  that  the  defendants  were  also  entitled  to 
interest  on  the  costs  as  from  the  21«<  July  1902. 

Motion  that  tbe  order  of  the  House  of  Lords  in 
the  above  action  made  on  the  appeal  of  the  defen- 
dants from  the  order  of  the  Court  of  Appeal, 
dated  the  llth  July  1902,  inigbt  be  made  an 
order  of  this  court;  and  that  the  plaintiff  might 
be  ordered  to  pay  the  sum  of  51/.  Is.  id.,  being 
inteiest  at  4  per  cent,  leas  tax  from  the  21st 
July  19U2  to  the  23rd  No*.  1903,  on  the  sum  of 
10132.  2s.  10d..  being  tbe  amount  of  the  defen- 
dants' taxed  costs  of  the  hearing  of  the  action 
before  Joyce,  J.  returned  to  the  plaintiff  on  tbe 
21st  July  1902. 

On  the  22ud  June  1901  the  above  action  was 
dismissed  with  costs. 

On  the  26th  March  1902  the  plaintiff  paid 
to  the  defendants  such  costs,  being  taxed  at 
1013/.  2s.  10d.,  together  with  292.  12*.  6rf.  interest 
thereon,  making  in  all  the  sum  of  10121.  15s.  id. 

On  the  llth  July  1902  the  Court  of  Appeal 
reversed  the  order  of  Joyce,  J. 

On  the  2lst  July  1902  the  defendants  repaid  to 
the  plaintiff  the  above  sum  ot  1042/.  lot.  id., 
together  with  the  sum  of  13/.  3s.  Id.,  the  interest 
thereon,  as  reckoned  from  the  20th  March  1902 
-in  all.  1055/.  18-.  lid. 

On  the  9tb  Nov.  1903  the  House  of  Lords 
reversed  the  order  of  the  Court  of  Appeal  and 
restored  the  order  of  Joyce,  J. 

The  plaintiff  repaid  the  above  sum  of 
1055/.  18«.  lid,  but  declined  to  pay  any  interest 
on  the  sum  of  1013/.  2s.  10d.,  as  from  the  21st 
July  1902,  alleging  that,  although  he  had  that 
sum  in  his  hands  from  the  2lBt  July  1902  to  tbe 
23rd  Nov.  1903,  he  was  not  liable  to  pay  any 
interest  thereon. 

Terrell,  K.C.  and  J.  F.  Graham  for  the  plain- 
tiff.— The  defendants  are  not  entitled  to  interest 
on  the  costs  in  question  at  common  law ;  the 
obligation  to  pay  such  interest  is  merely  statutory. 
That  statutory  obligation  is  to  be  found  in  the 
Judgments  Act  1838  U  k.  2  Vict.  c.  110)  ;  sect.  17 
of  that  Act  providing  that  every  judgment  debt 
shall  carry  interest  at  the  rate  of  4  per  ceut.  per 
annum"  from  the  time  of  entering  up  thejudg- 
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ment  until  the  same  shall  be  satisfied,"  and 
sect.  18  providing  that  all  decrees  and  ordera  of 
courts  of  equity  and  all  rules  of  courts  of  common 
law  whereby  any  sum  of  money,  or  any  costs, 
charges,  or  expenses  shall  be  payable  to  any  person 
shall  have  the  effect  of  judgments  in  the  superior 
courts  of  common  law.  Thus  the  defendants 
were  entitled  to  the  interest  on  their  costs  as  from 
the  time  of  entering  up  the  jndgment  "  until  the 
same  was  satisfied."  Here  the  judgment  waa 
satisfied  on  the  20th  March  1902  by  the  payment 
by  the  plaintiff  to  the  defendants  of  their  costs 
before  Joyce,  J.  with  interest  thereon ;  and,  being 
once  satisfied,  there  cannot  be  any  further  obliga- 
tion on  the  plaintiff  to  pay  interest  under  the 
statute. 

Younger,  K.C.  and  A.  J.  Walter  for  the  defen- 
dants.— The  order  of  Joyce,  J.  was  only  suspended 
by  the  order  of  the  Court  of  Appeal.  If  the>e 
had  been  no  prior  payment  of  the  costs  incurred 
by  the  defendants  Wore  Joyce,  J.,  no  doubt  the 
plaintiff  would  have  to  pay  interest  on  these  cobts 
from  the  time  of  the  entering  up  of  the  judg- 
ment of  Joyce,  J.  until  the  costs  were  paid  con- 
sequent upon  the  order  of  the  House  of  Lords. 
It  would  seem  very  unjust  that  the  intermediate 
adverse  decision  of  the  Court  of  Appeal  shon>d 
deprive  them  of  interest  on  the  costs.  Th«y 
referred  to  Edge  and  Sons  v.  W.  Gallon  and  Son 
(1899)  W.  N.  137),  where  at  the  trial  of  the  action 
judgment  was  given  for  the  plaintiffs  with  costs. 
The  defendants  intending  to  appeal,  it  was 
ordered  that  they  should  pay  the  amount  of  the 
plaintiffs'  taxed  costs  to  their  solicitors,  on  their 
personal  undertaking  to  refund  the  amount  in 
case  the  appeal  should  succeed.  The  Court  of 
Appeal  reversed  the  decision,  and  ordered  that 
the  plaintiffs  should  pay  the  defendants'  costs  in 
both  courts.  The  defendants  had  paid  1105/.  to 
tbe  plaintiffs'  solicitors,  this  being  the  amount  of 
the  plaintiffs'  taxed  costs.  In  drawing  up  the 
order  of  the  Court  of  Appeal  the  registrar 
inserted  a  direction  that  the  plaintiffs  should  pay 
the  1105/.  to  the  defendants,  together  with 
interest  thereon  from  the  date  of  payment  to  the 
plaintiffs'  solicitors  up  to  the  date  of  the  judg- 
ment of  the  Court  of  Appeal.  The  Court  of 
Appeal  had  not  given  any  express  direction  for 
the  payment  of  interest.  On  the  plaintiffs 
objecting  to  pay  the  interest,  and  moving  the 
court  to  vary  the  order  accordingly,  the  court, 
without  expressing  any  opinion  whether  the  court 
had  power  to  order  interest  to  be  paid,  said  that 
the  direction  for  payment  of  interest  ought  not  to 
be  inserted  as  common  form. 

Cttr.  adv.  vult. 

Joyce,  J. — In  this  case,  in  the  court  of  first 
instance,  the  plaintiff's  action  was  dismissed  with 
costs  on  the  22nd  June  1901.  On  the  20th 
March  1902  the  plaintiff  paid  the  defendants' 
coste,  1013/.,  with  interest  to  date,  amounting 
altogether  to  1012/.  On  the  llth  July  1902 
the  order  of  the  court  below  was  reversed  by 
the  Court  of  Appeal,  and  on  the  21st  of  the 
same  July  the  defendants,  being  required  to 
do  so  by  the  plaintiff,  returned  to  him  the 
amount  lie  had  pui'l  for  costs  ana  interest  n»  I 
have  mentioned.  Now,  pausing  here  for  a 
moment,  it  appears  to  me  that  at  that  moment 
matters  stood  in  the  same  position  as  if  the 
plaintiff  had  never  paid  or  been  ordernd  to  pay 
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these  costs.  On  the  9th  Nov.  1903  the  House  of 
Lords  reversed  the  order  of  the  Court  of  Appeal, 
and  restored  the  original  order.  The  plaintiff  is 
willing  to  repay,  and  has  repaid,  the  defendants' 
costs  and  interest  that  were  returned  to  him 
under  the  order  of  the  Court  of  Appeal,  thiB 
interest  lieing  interest  on  the  defendants'  costs 
from  the  original  judgment  to  the  21st  July  1902. 
He  objects,  however,  to  pay  interest  on  such  costs 
for  the  period  since  the  21st  July  19U2,  although 
he  has  had  the  money  in  10b  hands,  without, 
us  it  ultimately  turns  out,  being  entitled  thereto. 
But,  by  law,  if  these  costs  had  never  been  paid  at 
all,  the  defendants  would  be  now  entitled  to 
have  them  with  interest  from  the  date  of  the 
original  judgment ;  and  it  appears  to  me  that  they 
ought  not  to  be  in  a  worse  position  by  reason  of 
having,  under  an  order  of  the  Court  of  Appeal, 
now  reversed,  returned  the  amount  of  these  costs 
with  interest  to  the  21st  July  1902.  I  think  that 
this  return  of  costs  demanded  by  and  received 
by  the  plaintiff  put  the  defendants  in  the  same 
position  as  if  they  had  never  been  paid  by  the 
plaintiff.  Therefore,  in  my  opinion,  the  motion 
is  entitled  to  succeed.  I  should  add  that  the  case 
which  was  cited  to  me  of  Edge  and  Sons  v.  IV. 
Gallon  and  Son  (1899)  W.  N.  137)  was  altogether 
different.  There  the  cost*  refunded  were  simply 
costs  which  an  erroneous  order  of  the  court 
below,  subsequently  reversed,  compelled  the  de- 
fendants to  pay,  and  there  was  no  atatute  or  rulo 
entitling  the  defendants  to  interest  on  the  costs 
so  refunded.  Therefore  there  must  be  an  order 
according  to  the  notice  of  motion  with  costs. 

Solicitors  for  the  plaintiff,  H'.  /.  and  E.  H. 
Tremellen,  for  Blair  and  StcUlon,  Manchester. 

Solicitors  for  the  defendants,  Rowcliffes,  RawU, 
and  Co.,  for  Ramsden,  Sykes,  and  Ramtden,  Hud- 
den-  field. 


PROBATE,  DIVORCE.  AND  ADMIRALTY 
DIVISION. 
PROBATE  BUSINESS. 
Tuesday,  Feb.  10. 
(Before  Sir  F.  Jeune,  President.) 
In  the  GoodB  of  Martin,  (a). 
Probate — Corporate    body — Grant    to  corporate 
body  and  to  individual*— Jurudiction — Bodies 
Corporate  (Joint  Tenancy,  Act  1699  (02  <fc  63 
Vict.  c.  20)— Practice. 
The  court  will  not  make  a  grant  of  probate  to  a 
body  corporate  and  to  one  or  more  individuals, 
all  of  whom  have  been  appointed  executors  by 
a  will. 
Motion. 

This  was  a  motion  on  behalf  of  the  Law 
Guarantee  and  Trust  Society,  a  limited  body,  for 
a  grant  of  probate  of  the  will  of  James  Martin,  of 
No.  17,  Compton-road,  Canonbury,  in  the  county 
of  London,  who  died  on  the  2nd  Sept.  1903.  The 
deceased  executed  his  will  on  the  22nd  May  1902, 
and  appointed  two  of  his  nephewB,  William 
Alexander  Shearer  and  Donald  Francis  Shearer, 
together  with  the  Law  Guarantee andTrust  Society, 
as  executors  and  trustees.  On  the  17th  Sept. 
1903  the  society  duly  appointed  its  syndic  to 
apply  for  letters  of  administration  to  tne  estate 
of  the  deceased  with  the  will  annexed.  The 
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authorities  at  Somerset  House,  however,  declared 
that  such  a  grant  could  not  be  made  unless  the 
two  nephews  declined  to  take  probate.  A  grant 
of  probate  could  be  made  to  the  two  nephews 
or  a  grant  of  letters  of  administration  to  the 
society,  but  not  both.  On  the  13th  Oat.  a  grant 
of  the  will  in  common  form  was  issued  to  the 
nephews,  no  mention  being  made  of  the  society. 
The  present  motion  was  to  ask  the  President  to 
change  the  practice,  and  make  it  conform  with 
that  of  otber  countries.  The  gross  value  of  the 
estate  was  about  12,5001. 

Priestley,  K.C  and  Barnard  for  the  society. — 
The  change  desired  was  one  which  was  in  accord- 
ance with  the  legal  procedure  favoured  by  other 
countries.  In  New  South  Wales  probate  had 
been  granted  in  1902  in  a  case  where  the  manager 
of  the  Permanent  Trust  Company  bad  sworn 
that  the  company  would  pay  the  just  debts  and 
legacies  of  the  testator.  It  was  true  that  the 
grant  was  there  made  to  the  company  alone.  The 
Bodies  Corporate  (Joint  Tenancy)  Act  1899  (62  A 
03  Vict.  c.  20)  had  been  passed  in  consequence  of 
the  decision  in  Law  Guarantee  and  Trust  Society 
Limited  and  Hunter  v.  Bank  of  England  (02 
L.  T.  Rep.  496;  24  Q.  B.  Div.  406)  and  the 
partial  remedy  supplied  by  the  Act  of  1892, 
which  onlv  applied  to  the  Banks  of  England  and 
Ireland.  By  sect.  1  of  the  Act  of  1899,  bodies 
corporate  were  enabled  to  hold  property  in  joint 
tenancy.  Perhaps  sooner  or  later  it  might  come 
to  pass  that  a  society  would  be  appointed  sole 
executor ;  but  that  was  for  the  consideration  of 
the  testator,  who  must  be  taken  to  know  what 
he  was  doing.  There  was  a  disadvantage  in  a 
case  like  the  present  under  the  existing  practice. 
It  would  be  a  considerable  saving  of  expense  if  a 
grant  was  made  to  the  nephews  and  the  society 
direct. 

Gordon  Brown  for  the  two  nephews. 

The  Pit esi dent.— I  should  have  been  very  glad 
to  have  acceded  to  this  application  if  1  could 
have  seen  my  way  clear  to  do  so,  especially  as  I 
think  that  the  courts  have  over  and  over  again 
lost  opportunities  in  modifying  or  changing  rules 
of  practice.  In  my  opinion  the  practice  should 
always  be  extended  by  the  judges  whenever  it  is 
certain  that  they  have  the  power  to  alter  it,  and 
there  is  a  manifest  advantage  in  the  change.  But 
I  do  not  feel  disposed  to  act  in  the  present  case, 
nor  to  follow  the  case  mentioned  by  Mr.  Priestley, 
for  it  is  possible  there  may  have  teen  special 
legislation  in  New  South  Wales  upon  the  subject. 
I  think  that  a  society  like  the  Law  Guarantee 
and  Trust  Society  should  obtain  special  powers 
from  Parliament  to  enable  them  to  act  in  the 
way  desired,  and  I  am  of  opinion  that  they  are 
well  qualified  to  act.  But  such  a  grant  as  the 
one  now  sought  for  has  never  yet  been  made,  and 
I  am  not  sure  that  this  is  merely  a  matter  of 
practice.  On  the  contrary,  I  think  it  is  a  matter 
with  which  the  Legislature  alone  ought  to  deal. 
As  I  have  said,  I  should  have  been  glad  to  grant 
this  application  if  I  considered  it  was  within  my 
power  to  do  so.  As  I  am  not  of  that  opinion,  the 
motion  will  bo  dismissed. 

Solicitors  for  the  society,  Gribble,  Oddie,  Sin- 
clair, and  Johnson. 

Solicitors  for  the  executors  (the  nephews), 
Linkiattr,  Addison,  Brown,  and  Jones. 
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<S5uprnnc  Court  of  |fttbieattire. 

♦ — • 

COURT  OF  APPEAL. 

Wednesday,  Feb.  10. 
(Before  Williams,  Romer,  and  Cozes  8- 
Hardt,  L.JJ.) 
Lea  v.  Thub8BY.  (a) 

APPEAL  FROM  THE  CHANCERY  DIVISION. 
Practice  —  Staying  proceedings  —  Frivolous  and 
rexatiou»  action — Interlocutory  application  in 
County  Court — Subsequent  action  in  Hiqh 
Court  raiting  tame  question  —  Order  XXV., 
r.  4. 

Where  an  action  wot  brought  in  good  faith  to  try 
a  legal  point  which  ought  to  be  tried,  a  motion, 
under  Order  XXV.,  r.  4,  to  dismiss  the  action  at 
frivolout  and  vexatious  and  an  abuse  of  the 
process  of  the  court,  on  the  ground  that  the  point 
icas  ret  judicata,  having  been  raited  and  deter- 
mined  in  previous  proceedings,  teat  dismissed 
with  eottt  in  any  event. 
Decision  of  Eady  J.  (89  L.  T.  Rep.  744)  ojfirined. 
Br  an  indenture  of  lease  dated  the  20th  Aug. 
1880,  and  made  between  T.  Worthington  of  the 
one  part  and  R.  H.  Milward  of  the  other  part, 
certain  property  waa  demised  to  R.  H.  Milward 
for  a  term  of  ninety- five  Tears  at  the  rent  of 
2221.  o«.  Od. 

By  an  indenture  of  mortgage  dated  the  24th 
June  1881,  and  made  between  R.  H.  Milward  of 
the  one  part  and  Jamea  Horsfall  of  the  other 

?art,  R.  H.  Milward  demised  the  term,  less  three 
ajs,  at  a  peppercorn  rent,  to  James  Horsfall  to 
lecure  2000t.  and  further  advances. 

At  the  present  time  the  sum  of  8000?.  was  due 
upon  the  security. 

James  Horsfall  died  on  the  17th  Oct.  1887, 
and  the  plaintiffs  were  the  present  trustees  of  his 
will. 

On  the  27th  March  1882  R.  H.  Milward  pro- 
cared  a  conveyance  in  fee  of  the  property  demised 
to  bim.  and  in  1885  he  sold  the  property  to 
W.  E.  J.  B.  Farnham. 

The  conveyance  waa  dated  the  1st  Aug.  1S*5. 
and  was  expi eased  to  be  subject  to  the  lease  of 
tie  20th  Aug  1880. 

The  defendant  was  a  purchaser  from  W.  E.  J.  B. 
Farnham,  and  he  claimed  that  the  lease  waa 
•absisting. 

In  July  1902  R.  H.  Milward  became  bankrupt. 
On  the  5th  May  1903  an  order  was  made  in 
bankruptcy  by  the  registrar  of  the  County  Court 
of  Warwickshire  that  the  plaintiffs  should  be 
excluded  from  all  interest  in  the  lease,  and  that 
the  same  should  be  vested  in  the  defendant,  unless 
they  declared  their  option  to  accept  a  vesting 
order  of  the  lease. 

The  plaintiffs  had  not  appealed  from  that  order, 
being  advised  that  if  the  lease  was  subsisting  the 
order  waa  right ;  and  that  if  such  lease  was  not 
•nbtiating  their  rights  were  not  adversely  affected. 
Accordingly  they  commenced  this  action  against 
the  defendant,  and  by  their  statement  of  claim 
ailted  a  declaration  that  when  R.  H.  Milward 
acquired  the  fes  in  1882  the  lease  became  merged, 
and  that  the  only  term  now  subsisting  was  the 
term  at  a  peppercorn  rent  to  secure  the  mortgage. 

'«>  RrporUd  by  E.  A.  3CB4TCHLBT,  Ewj  .  B»mst«r-H-L*w. 
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Thereupon  a  motion  was  made  by  the  defendant, 
under  Order  XXV.,  r.  4,  to  dismiss  the  action 
as  frivolous  and  vexatious  and  an  abuse  of  the 
process  of  the  court. 

On  the  22nd  Jan.  1904  the  motion  came  on  to 
be  heard  before  Byrne,  J.,  when  his  Lordship 
decided  (89  L.  T.  Rep.  744)  that  the  action  was 
brought  in  good  faith  to  try  a  legal  point  which 
ought  to  be  tried,  and  that  the  motion  wholly 
failed  and  must  be  dismissed  with  costs  in  any 
event. 

The  defendant  appealed. 

Eve,  K.C.  and  Wootten  for  the  appellant. — The 
question  raised  in  this  action  is  whether  there 
was  a  merger  of  the  term  created  by  the  lease  of 
the  20th  Aug.  1880.  AU  we  now  ask  is  that  the 
court  will  say  that  this  very  point  has  been  the 
subjeot  of  adjudication  between  the  same  parties  in 
the  County  Court  proceedings,  and  that  there- 
fore the  present  action  is  frivolous  and  vexatious 
and  an  abuse  of  the  process  of  the  court : 
Order  XXV.,  r.  4. 

It  is  precisely  the  same  question  as  was  deter- 
mined in  the  previous  case  by  a  court  of  compe- 
tent jurisdiction.  As  to  disclaimer,  see  Bank- 
ruptcy Act  1883,  s.  55,  sub- s.  1.  It  was  open  to 
the  plaintiffs  to  appeal,  if  they  had  thought 
proper  to  do  so,  from  the  decision  of  the  registrar 
of  the  County  Court.  The  fact  that  the  question 
in  dispute  has  already  been  the  subject  of  adjudi- 
cation inter  partes  is  a  good  ground  for  staying 
the  action;  and  the  defendant  ought  not  to  be 
vexed  again  by  an  action  of  this  nature.  The 
case  is  within  Order  XXV.,  r.  4,  according  to  the 
decisions,  and  it  is  very  similar  to 

Stephenson  v.  Garnett,  78  L.  T.  Esp.  371 ;  (1898) 
1  Q.  B.  677. 

They  referred  also  to 

Reichel  v.  Mayrath,6l  L.  T.  R*p.  131;  14  App. 
Cm.  C65. 

Vernon  Smith,  K  C.  (with  him  W.  C.  Druce)  for 
the  respondents. — There  was,  I  submit,  no  juris- 
diction to  decide  this  question  ot  title  iu  the 
bankruptcy  proceedings,  being  a  question  between 
strangers  to  the  bankruptcy : 

Re  Lowenthal ;  Sx  parte  Beesty,  51  L.  T.  Rtp. 
431;  13  Q.  B.  Div.  238. 

Moreover,  the  order  does  not  decide  that  the 
lease  is  subsisting.  The  court  ought  to  be  slow 
to  strike  out  a  statement  of  claim  : 

Stephenson  v.  Garnett  (ubt  sup.). 
He  referred  also  to 

Attorney -General   of  the  Duchy  of  Lancaster  y. 
London  and  North-Westem  Railway  Company, 
67  L.  T.  R*p.  810  ;  (1892)  3  Ch.  274. 
Eve,  K.C.  replied. 

Williams,  L.J. — It  is  evident  that  the  trans- 
actions are  extremely  complicated,  and  I  think 
that  the  point  raised  by  the  plaintiffs  ought  to  be 
tried.  The  decision  of  Eady,  J.  ia,  in  my  opinion, 
quite  right,  and  the  appeal  must  be  dismissed 
with  costs. 

Stibi.ino  and  Cozens  Habdt,  L  JJ.  con- 
curred. Appeal  dismissed. 

Solicitors  for  the  appellant,  Robins,  Hay, 
Waters,  and  Hay. 

Solicitors  for  the  respondents,  Hadley  and 
Dain. 
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Jan.  19,  2o,  21,  and  March  7. 

(Before  Williams,  Stirling,  and  Cozens. 
Hardy,  L.JJ.) 

lit  Fitzgerald;  Scrmak  r.  Fitzuerald.  (a) 

APPEALS  FROM  THE  CHANCERT  DIVISION. 

Conflict  of  Uiir» — Scotch  contract  of  marriage — 
llusband  domiciled  in  England — Wife  domiciled 
in  Scotland — Trustees  subject  to  English  courts 
— Settlement  of  wife's  properly — Real  estate  in 
Scotland — Life  interest  of  husband — Alimentary 
clause — Provision  against  alienation — Charges 
created — Validity. 

A  contract  executed  in  Scotland  in  Scotch  form 
on  the  marriage  in  Scotland  of  a  domiciled 
Englishman  with  a  domiciled  Scolchwoman, 
whereby  certain  Scotch  heritable  bonds,  the  pro- 
perty of  the  wife — which  according  to  the  law  of 
Scotland  are  regarded  as  immovables — were  (inter 
alia)  settled,  was  held  to  bo  subject  to  Scotch  law, 
and  the  husband  was  held  to  be  entitled  to  such 
interest  only  thereunder  as  the  courts  in  Scotland 
would  declare  him  entitUd  to,  and  thai  he  was 
therefore  entitled  to  the  whole  income  of  the 
settled  properly  during  his  life  free  from  the 
claims  of  any  assignees  or  incumbrancers,  but 
without  prejudice  to  the  rights  (if  any)  of  his 
alimentary  creditors,  and  without  prejudice  to 
any  prior  payment  in  respect  of  a  certain  policy 
of  insurance  on  his  life. 

So  held  by  Williams  and  Coxens-Hardy,  L.JJ. 
(dissentiente  Stirling,  L.J.).  reversing  the  deci- 
sion of  Joyce,  J.  [SS  L.  T.  Hep.  326). 

By  an  indenture  dated  the  20th  Sept  1862.  and 
made  between  William  Robert  Seymour  Veeey 
Fitzgerald  of  the  first  part ;  Sir  William  Gerald 
Seymour  Veeey  Fitzgerald  of  the  second  part; 
Jane  Margaret  Matilda  Macdonald  Lockhart, 
spinster,  of  the  third  part ;  Henry  Bullar,  Gerald 
Surman,  Charles  James  Abbott,  Sir  Hugh 
McCalmont  Cairns,  Sir  Archibald  Alison,  and  Sir 
Norman  Macdonald  Lookhart  (hereinafter  called 
"the  trustees")  of  the  fourth  part,  being  a 
settlement  made  in  the  English  form  in  contem- 
plation of  the  marriage  then  intended  and  shortly 
afterwards  solemnised  between  Sir  William 
<jterald  Fitzgerald  and  Jane  Margaret  Lock  hart 
(and  hereinafter  referred  to  as  "  the  English 
settlement"),  William  Robert  Fitzgerald  cove- 
nanted with  the  trustees  that  his  beirs,  executors, 
or  administrators  would  within  six  months  after 
Lib  death  pay  to  the  trustees  the  Bum  of  60007. 
with  interest  thereon  at  the  rate  of  4  per  cent 
per  annum  from  the  day  of  his  death,  to  be  held 
by  them  upon  trust  to  invest  the  same  in  manner 
therein  mentioned  and  to  pay  the  income  of  the 
trust  fund  to  Sir  William  Gerald  Fitzgerald  and  his 
assigns  during  his  life,  and  after  his  death  to  Jane 
Margaret  Lockhart  and  her  assigns  during  her 
life,  and  after  the  death  of  the  survivor  of  them 
to  stand  possessed  of  the  trust  fund  in  trust  for 
the  issue  of  the  intended  marriage  as  therein 
declared.  And  Sir  William  Gerald  Fitzgerald 
thereby  assigned  unto  the  trustees  a  policy  of 
awHurunee  upon  his  life  for  the  sum  of  40001. 
effected  with  the  Western  Life  Assurance  Com- 
pany at  the  annual  premium  of  I'M.  3».  4d.,  to 
hold  the  same  upon  the  trusts  and  with  and 
subject  to  the  powersand  provisions  thereinbefore 
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declared  concerning  the  sum  of  6000/.  so  cove- 
nanted to  be  paid  as  aforesaid. 

And  the  English  settlement  cantained  cove- 
nants by  Sir  William  Gerald  Fitzgerald  and 
provisions  for  keeping  on  foot  the  policy, 
including  a  power  to  the  trustees  to  apply  any 
part  of  the  income  of  the  trust  fund  tor  that 
purpose. 

On  the  Bame  date  a  marriage  contract  in  the 
Scotch  form  (hereinafter  called  "  the  Scotch 
contract")  was  made  by  Sir  William  Gerald  Fitz- 
gerald and  Jane  Margaret  Lockhart  whereby, 
after  reciting  (amongst  other  things)  the  English 
settlement  and  the  assignment  of  the  policy  of 
assurance  on  the  life  of  Sir  William  Gerald 
Fitzgerald  upon  the  aforesaid  trusts,  it  was 
declared  that  the  trustees  of  the  Scotch  contract 
(being  the  same  persons  as  were  the  trustees  of 
the  English  settlement)  might  from  time  to  time 
apply  a  sufficient  part  ot  the  income  arising 
from  the  trust  funds  comprised  therein  in  pay 
ment  of  the  premiums  and  such  other  money  (if 
any)  as  might  be  necessary  for  keeping  up  the 
policy  or  any  other  policy  or  policies  which  might 
be  substituted  a*or  it  under  the  provisions  con- 
tained in  the  English  settlement.  And  Jane 
Margaret  Lockhart  thereby  assigned  and  con- 
veyed unto  the  trustees  all  and  sundry  the  lands 
and  heritages,  goods,  gear,  debts,  and  sums  of 
money,  and  generally  the  whole  property  of 
Jane  Margaret  Lockhart  (except  that  to  which 
she  was  entitled  under  the  English  settlement, 
and  jewels  and  other  articles  of  the  like  nature, 
and  all  real  or  personal  property  under  the  value 
of  100'.)  to  the  uses  and  purposes  thereinafter 
mentioned — that  was  to  say :  First,  for  payment 
of  the  expenses  of  executing  the  trust ;  secondly, 
for  payment  of  the  free  annual  proceeds  of  the 
trust  estate  to  Jane  Margaret  Lockhart  during 
all  the  days  of  her  life,  and  that  on  her  own 
receipt  alone,  exclusive  of  the  jus  mariti  and 
right  of  administration  of  Sir  William  Gerald 
Fitzgerald  ;  thirdly,  in  case  Sir  William  Gerald 
Fitzgerald  should  be  the  survivor  of  the  apousns. 
for  payment  of  the  whole  free  annual  proceeds  of 
the  estate  to  him  during  all  the  days  of  bis  life 
after  the  death  of  Jane  Margaret  Lockhart, 
declaring  that  all  payments  to  Sir  William  Gerald 
Fitzgerald  should  be  "strictly  alimentary,"  and 
should  "not  be  assignable  nor  liable  to  arrest- 
ment or  any  other  legal  diligence  at  the  instance 
of  his  creditors";  fourthly,  on  the  death  of  the 
survivor  of  the  spouses,  the  trustees  should  pay 
over  or  assign  the  whole  trust  funds  and  estate  in 
their  hands  to  such  one  or  more  of  the  child  or 
children  of  the  marriage  as  should  then  be  in  life, 
and  to  the  heirs,  executors,  administrators,  and 
assignees  of  such  one  or  more  of  the  children  as 
migbt  have  died  after  having  attained  the  age  of 
majority  or  been  married,  and  that  in  such  pro- 
portions and  at  such  times  and  under  such  con- 
ditions as  were  thereafter  specified  in  the  contract, 
with  the  provision  that  Jane  Margaret  Lockhart 
might,  out  of  the  sums  provided  by  her  under  the 
contract  and  relative  deeds,  make  grants  not  to 
exceed  in  all  the  sum  of  1000/. 

The  English  settlement  and  the  Scotch  con- 
tract were  both  executed  in  Scotland. 

On  the  23rd  Sept.  1862  the  marriage  was  duly 
solemnised  in  Scotland. 

At  the  date  of  the  Scotch  contract  Jane 
Margaret  Lockhart  was  a  domiciled  Scotch- 
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woman ;  at  that  date — and  ever  Bince — Sir  William  1 
Gerald  Fitzgerald  was  domiciled  in  England. 

Of  the  trustees,  all,  except  Sir  Norman  Lock, 
hart,  were  domiciled  in  England,  he  being  a 
domiciled  Scotchman. 

The  trusts  of  the  Scotch  contract  were  ad- 
ministered in  England. 

There  was  issue  of  the  marriage  one  child  only 
—namely,  Geraldine  Tryphtena  Margaret  Sey- 
mour Vesey  Fitzgerald — who  was  born  on  the 
19th  June  1863. 

No  part  of  the  sum  of  60001.  which  by  the 
English  settlement  William  Robert  Fitzgerald 
had  covenanted  that  bis  representatives  should  pay 
to  the  trustees  thereof  after  his  death,  or  of  the 
interest  thereon,  was  ever  paid  to  the  trustees. 

On  the  20th  June  186t>  Sir  Norman  Macdonald 
Lockhart  executed  an  instrument  in  Scotch  form, 
known  as  a  deed  of  directions,  and  thereby 
directed  "his  said"  trustees  to  assign  to  five 
trustees,  being  the  trustees  other  than  himself  of 
the  English  settlement  and  the  Scotch  contract, 
the  sum  of  60»>0Z.  for  payment  of  the  annual  pro- 
ceeds to  Lady  Fitzgerald  during  her  life,  and  upon 
ber  decease  for  payment  to  the  child  or,  if  more 
than  one,  then  to  the  children  of  the  said  marriage 
*  pally  between  them,  share  and  share  alike. 

Lady  Fitzgerald  died  on  the  loth  May  1901. 

Between  that  date  and  the  date  of  the 
execution  of  the  English  settlement  and  the 
Scotch  contract  there  had  been  numerous  deal- 
ings by  Sir  William  Gerald  Fitzgerald  and  Lady 
Fitzgerald  and  also  by  Geraldine  Tryphirna 
Fitzgerald  with  their  respective  interests  under 
those  instruments  and  also  under  the  deed  of 
directions.  Some  of  the  alignments  or  charges 
upon  the  interest  of  Sir  William  Gerald  Fitzgerald 
under  the  Scotch  contract  were  made  by  him  with 
the  concurrence  of  bis  wife  and  daughter. 

Subsequently  to  1901  Sir  William  Gerald  Fitz- 
gerald further  incumbered  his  life  interest  under 
the  instruments,  and  Colonel  Frederick  Henry 
Harford  was  the  first  mortgagee  of  the  life 
mterest  under  the  Scotch  contract. 

The  following  were  the  particulars  of  the  funds 
now  subject  to  the  trusts  of  the  Scotch  contract : 
Two  sums  of  6000/.  and  850/.  respectively  secured 
by  bond  relating  to  heritable  or  immovable  pro- 
perty  in  Scotland;  three  sums  of  1350/.,  1200/.. 
and  7502.  respectively  secured  by  mortgages  of 
property  in  England ;  709/.  9s.  dd.  in  New  Consols  ; 
and  908/.  lis.  3d.  India  Three  per  Cent.  Stock. 

The  Western  Life  Assurance  Company  with 
which  the  policy  of  assurance  for  4000/.  was 
effected  as  aforesaid,  failed  many  yeare  ago,  and 
nothing  wm  over  received  by  the  trustees  of  the 
English  settlement  in  respect  thereof.  But  Sir 
William  Gerald  Fitzgerald  subsequently  either 
assigned  or  caused  to  be  assigned  or  delivered  to 
the  trustees  a  policy  for  the  like  amount  which 
had  been  effected  on  his  life  in  the  London  and 
Provincial  Law  Assurance  Society,  which  had 
since  been  amalgamated  with  and  was  now  repre- 
sented by  the  Guardian  Fire  and  Life  Insurance 
Company  Limited.  Such  last- mentioned  policy 
had  since  been  kept  on  foot,  and  was  still 
subsisting. 

It  was  a  policy  with  profits  at  an  annual  pre- 
mium of  951.  3«.  4d.,  whereas  the  former  policy 
was  one  without  profits  at  an  annual  premium  of 
TM.  3«.  4d.  The  amount  payable  under  the  policy, 
with  bonuses,  was  considerably  more  than  4400/. 
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Henry  Bullar,  Charles  James  Abbott,  SirHjgh 
McCalmont  Cairns,  and  Sir  Norman  Macdonald 
Lockhart  were  all  de.id,  leaving  Sir  Archibald 
Alison  and  Gerald  Surman  the  surviving  trustees  ; 
and  they  were  the  sole  trustees  at  the  date  of  the 
issue  of  an  originating  summons,  on  the  12th 
Oct.  1901,  for  the  determination  of  the  question 
whether  Sir  William  Gerald — Fitzgerald  was 
entitled  for  his  life  to  the  income  of  the  trust 
funds  comprised  in  or  subject  to  the  trusts  of 
the  Scotch  contract  free  from  incumbrances  and 
without  power  of  alienation,  or  who  was  now 
entitled  to  such  income. 

The  summons  also  asked  for  the  directions  of 
the  court  as  to  the  payment  of  the  premiums 
upon  the  policy  of 4000/.  upon  the  life  of  Sir  William 
Gerald  Fitzgerald  in  the  Guardian  Fire  and  Life 
Insurance  Company  Limited. 

It  appeared  from  an  affidavit  made  by  the  Right 
Honourable  Andrew  Graham  Murray,  Lord  Advo- 
cate of  Scotland,  that  by  the  law  of  Scotland  it 
was  possible  for  a  person  to  create  a  life  interest 
in  favour  of  another  person,  and,  by  declaring 
that  life  rent  to  be  "  alimentary,"  to  exclude  (so 
far  as  the  life  interest  did  not  exceed  in  amount 
a  reasonable  provision)  the  diligence  of  ordinary 
creditors,  and  restrain  all  power  of  anticipation; 
so  that  when,  as  here,  a  lady  by  ante-nuptial 
marriage  contract  conveyed  her  funds  to  trustees, 
it  was  possible  for  her  to  create  a  life  rent  of 
these  funds  in  favour  of  her  surviving  husband, 
and  to  exclude  his  ordinary  creditors  and  restrain 
him  from  anticipation. 

The  affidavit  went  on  to  state  that  in  the 
Scotch  contract  the  words  used  in  this  connec- 
tion were  of  ordinary  Scottish  style,  and  were 
appropriate  in  a  Scottish  deed  to  the  effect  above 
mentioned ;  and,  further,  that  these  observation* 
were  not  affected  by  any  consideration  as  to 
whether  the  settled  funds  were  heritable  or 
movable. 

As  regarded  the  property  settled  under  the 
Scotch  contract,  affidavits  of  Scotch  advocates 
showed  that  the  original  securities,  which  con- 
sisted of  bonds  for  6000/.  and  7200/.  (being  bonds 
secured  over  heritable  property  in  Scotland),  were 
both  heritable  or  real  estate  for  all  purposes  down 
to  the  31st  Dec.  1868,  when  the  Titles  to  Land 
Consolidation  (Scotland)  Act  1863  (31  &  32  Vict, 
c.  101)  came  into  operation,  and  certain  exceptions 
were  introduced  aa  specified  in  sect.  117  of  that 
statute. 

The  affidavits  further  showed  that  the  security 
for  6000/.  which  still  subsisted  remained  wholly 
real  or  heritable  estate  in  the  hands  of  the 
trustees;  and  that  as  regarded  the  balance 
of  the  security  of  7200/.  (this  security  having 
been  uplifted  in  1881)  — namely,  850/.,  which 
was  reinvested  in  bond  and  disposition  in 
security  over  heritable  property  in  Scotland 
— that  sum  of  850/.  was  also  real  or  heritable 
estate  in  the  hands  of  the  trustees ;  but  that  this 
was  subject  to  the  Act  of  1803,  whereby  heritable 
securities,  unless  executors  were  expressly  ex- 
cluded and  except  in  certain  respects  specified  in 
sect  117  of  the  Act— namely,  in  regard  to  ques- 
tions of  Ugitim  taxation,  rights  of  courtesy  and 
terce.  jut  mariti  and  jut  relict;? — were  made 
movable  or  personal  as  regarded  the  succession 
of  the  creditor ;  but  that  the  change  in  the  nature 
or  quality  of  the  security  from  heritable  to 
movable  operated  only  so  far  as  concerned  intes- 
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tate  succession  of  the  living  to  the  dead  provUione 
juris,  and  the  provision  of  the  statute  did  not 
apply  to  transmissions  from  a  deceased  trustee  to 
a  nomination  substitute. 

A  contrary  affidavit,  however,  showed  that  the 
bonds  in  question  fell  within  the  description  of 
' '  movable  '  in  a  case  of  testate  succession. 

It  further  appeared  that  the  alimentary  pro- 
vision in  the  Scotch  contract  would,  according  to 
the  law  of  Scotland,  be  subject  to  the  alimentary 
claims  of  those  who  were  dependent  upon  Sir 
William  Gerald  Fitzgerald  for  alimentary  support 
—namely,  the  children  of  the  marriage ;  and  that 
the  children  of  the  marriage  would  have  the 
right,  if  he  failed  to  maintain  them,  to  attach  the 
alimentary  provision  maae  for  him  under  the 
Scotch  contract,  such  alimentary  provision  being 
arrestable  for  alimentary  debts,  though  not  for 
other  debts. 

The  summons  was  adjourned  into  court,  and 
came  on  to  be  beard  before  Joyoe,  J.  in  March 
1903,  when  the  principal  question  argued  waa 
whether  the  Scotch  contract  must  be  construed 
according  to  the  law  of  Scotland  or  that  of 
England. 

His  Lordship,  in  a  considered  judgment,  decided 
(88  L.  T.  Rep.  326)  that,  even  if  the  construction 
and  effect  of  the  Scotch  contract  were  to  be  deter- 
mined by  the  law  uf  Scotland  (lie  Barnard ;  Barnard 
v.  WhiU,  56  L.  T.  Rep.  9),  its  validity  and  operation 
with  respect  to  the  matter  now  in  question  must 
be  determined  by  the  law  of  England;  that  the 
prohibition  against  alienation  of  the  alimentary 
provision  was  void  and  inoperative  according  to 
English  law,  being  repugnant  and  contrary  to 
publio  policy;  and  that,  therefore,  Sir  William 
Gerald  Fitzgerald's  assignees  or  incumbrancers 
were  the  persons  entitled  to  receive  payment 
of  the  income  from  the  trustees  of  the  Scotch 
contract. 

His  Lordship  also  decided  that,  with  regard  to 
■the  policy  of  life  assurance  comprised  in  the 
English  settlement,  the  trustees  should  surrender 
the  existing  policy  with  profits  for  a  fully  paid-up 
policy  for  44002.,  the  insurance  oompanv  having 
notified  their  willingness  to  accept  such  a  sur- 
render. 

As  to  the  first  part  of  that  decision  Sir  William 
Gerald  Fitzgerald,  and  as  to  the  second  part 
Geraldine  Tryphama  Fitzgerald,  respectively  now 
appealed. 

Sir  William  Gerald  Fitzgerald's  appeal  first 
came  on  to  be  heard. 

A.  H.  Jeesel  for  the  appellant. — In  this  case  a 
settlement  of  the  property  —  mainly  heritable 
property  in  Scotland — of  a  Scotch  lady  was  made 
in  Scotch  form;  and  she  thereby  declared  that 
all  the  interest  that  her  husband  was  to  take 
thereunder  was  to  be  "  strictly  alimentary,"  and 
should  "not  be  assignable  nor  liable  to  arrestment 
or  any  other  legal  diligence  at  the  instance  of  his 
creditors."  if  the  settlement  had  been  an  English 
one— which  it  is  not,  according  to  my  contention 
— it  is  conceded  that  the  alimentary  provision 
would  be  void  so  far  as  English  law  is  concerned. 
But  the  contract  of  marriage  being  in  Scotch 
form,  the  necessary  inference  is  that  the  parties 
intended  that  the  contract  should  be  governed  by 
Scotch  law,  which  protects  the  husband's  life 
interest  subject  to  aliment,  the  children  of  the 
marriage  being  entitled  to  a  reasonable  amount 
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thereout.  The  question  that  has  alwavs  to  be 
considered  in  a  case  of  this  nature  is,  What  was 
the  intention  of  the  parties  at  the  time  when  the 
contract  was  executed : 

Corbet  v.  Waddtll,  7  Rettiee  Ct.  of  Sees.  Cm., 

4th  series,  200  ; 
C'<tmberlain  v.  Napier,  15  Ch.  Dir.  614: 
Re  Barnard  ;   Barnard  v.  White,  56  L.  T.  Rep.  9  ; 
Dioey'e  Conflict  of  Lswe,  pp.  540,  568,  58(5,  652  ; 
Re  yirgret ;  Tweed  ie  v.  Maunder,  84  L.  T.  Rep.  192  ; 

(1901)  1  Cb.  547; 
Vidits  v.  O'Haaan,  80  L.  T.  Rep.  791:  (1999) 
2  Cb.  569 :  reversed  on  appetl  on  soother  point, 
82  L.  T.  Rep.  480  ;  (1900)  2  Ch.  87  : 
Re  Bmkei;  Reynold*  v.  Ellis,  87  L.  T.  Bep.  432  ; 
<  1902) ;  2  Ch.  333. 

[Williams,  L.J.  referred  to  Re  Simpson ;  Simp- 
ton  v.  Simn*on  (89  L.  T.  Rep.  542 ;  (1904)  1 
Ch.  1).J  The  court  lias  always  applied  the  rule 
that  contracts  are  to  be  treated  as  valid,  although 
they  may  cootain  provisions  which  are  not  con- 
sistent with  the  law  of  the  matrimonial  domicil. 
and  that  doctrine  applies  to  the  present  case. 
Assuming  that  the  Scotch  contract  deals  with  the 
Scotch  property,  the  income  thereof  is  cash  in  the 
hands  of  the  trustees  in  England,  so  that  the 
learned  judge  in  the  court  below  decided  that  he 
could  hold  the  alimentary  provision  void  as  being 
inoperative  according  to  English  law.  That 
decision  ii,  however,  I  submit,  contrary  to 

Harriton  v.  Harrieon,  28  L.  T.  Rep.  145  ;  L.  Rep. 
8  Cb.  App.  342. 

The  form  of  administration  has  nothing  to  do 
with  the  matter,  as  the  court  will  give  effect  to 
the  law  of  the  country  whose  forms  the  parties 
have  chosen.  [Cozknb- Hardy,  L.J. — The  caso 
of  Harrison  v.  Harrison  {ubi  sup.)  deals  with  the 
descent  of  Scotch  real  estate  to  the  heir  on  an 
intestacy.  There  was  no  question  of  contract  in 
that  case.]  Lord  Selborne,  L.C.  in  that  case  was 
dealing  with  the  whole  question  of  adminis- 
tration :  (see  p.  348  of  L.  Rep.  8  Ch.  App.).  There 
is  Scotch  real  estate  in  the  present  case.  Joyoe,  J . 
relied  on  Noell  v.  Bobinson  (2  Vent.  358;,  but 
that  is  contrary  to  Harrison  v.  Harrison  (ubi 
sup ).  I  am  desirous  of  distinguishing  the  case 
of  Scott  v.  Allnutt  (2  Dow.  Si  CI.  404),  which  I 
say  does  not  apply  here.  The  rule  which  Joyoe,  J. 
laid  down,  quoting  from  Westlake  on  Private 
International  L»w,  3rd  edit,  pp.  71,  76),  is  inac- 
curate. If  that  were  correct,  those  cases  which 
have  supported  the  rights  of  patties  under 
foreign  and  Scotch  instruments  would  be  wrongly 
decided  .- 

Amtrnthtr  v.  Adair,  2  My.  4  K.  513  ; 

Weatltke  on  Private  International  Lew,  3rd  edit., 
I>.  72,  Biting  Lantdoums  v.  Lantdownt,  2  B1L  60, 
•t  p.  87. 

The  correctness  of  that  passage  has  been  chal- 
lenged : 

Foots  on  Private  International  Joiiipraience,  2od 

edit,  p.  315  et  eeq. ; 
l>:  Nicol*  v.  Curlier,  81  L.  T.  Rep.  733;  (1900) 

A.  C.  21. 

As  to  the  passage  cited  by  Joyce,  J.  from  Vaizey's 
Law  of  Settlements  of  Property,  p.  1640  ct  seq„ 
that  does  not  assist  here.  I  submit  that  the 
authorities  upon  which  I  rely  show  that  the  law 
of  the  place  where  a  contract  is  made  is  to  be 
assumed  to  be  the  law  according  to  which  the 
parties  intended  the  contract  to  be  construed. 
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Badeock,  K.C.  and  T.  T.  Xethold  for  the  re- 
spondent Colonel  Harford,  the  first  mortgagee. — 
English  Uw  ia  the  law  which  properly  governs 
this  contract,  and  is  the  law  to  be  applied  here. 
It  is  the  law  by  which  the  parties  intended,  or 
may  fairly  be  presumed  to  have  intended,  that 
the  contract  should  be  governed  : 

DIcoy'a  Conflct  of  Law»,  pp.  74.  510,  5i>.1. 
This  is  an  attempt  by  means  of  an  instrument  in 
Scotch  form  to  create  an  interest  which  is  repug- 
nant to  English  law,  for  the  contract  is  contrary 
to  the  policy  of  English  law,  which  requires  that 
if  a  man  has  a  life  interest  he  cannot  enjoy  it  to 
the  exclusion  of  bis  creditors : 

Grave*  v.  Dolphin,  1  Sim.  66;  27  E.  R.  166; 

Brandon  v.  Rob  in  to  it,  8  Yes.  429,  at  p.  433;  11 
R.  R  22C  : 

Younghu*b'\nd  v.  Gitbornt,  1  Coll.  100. 

The  law  of  the  matrimonial  domicil  applies  to 
the  contract  of  marriage,  and  is  the  proper  law  to 
regulate  the  present  contract : 

Westlake  on  Private  International  Law,  3rd  edit., 
pp.  540,  570,  571.572; 

Dioey'a  CoLflict  of  Lawa,  pp.  653,  654. 

The  validity  of  a  marriage  contract  is  determined 
on  the  same  principles  which  govorn  other  con- 
tracts : 

Collitt  v.  Hector,  32  L.  T.  Rop.  223 :  L.  Rep.  19 
Eq.  334 ; 

F^ley  t.  Btimell,  1  Bro.  P.  C.  274  ;  4  B.«o.  P.  C.  319. 

The  question  affects  the  rights  of  English  cre- 
ditors ;  and  if,  as  we  submit,  on  the  authority  of 
the  rule  stated  in  Dicey s  Conflict  of  Laws  (ubi 
wp.),  the  law  of  the  matrimonial  domicil  is  the 
law  according  to  which  a  marriage  contract  or 
settlement  is  to  be  construed,  then  English  law 
must  apply  in  the  present  case.  And  the  court 
will  not  enforce  a  contract  contrary  to  the  policy 
of  English  law ;  and  it  will  not,  as  against  the 
English  creditors,  assist  the  protected  life  interest 
created  by  the  Scotch  contract : 

Roueeillon  v.  Routtillon,  43  L.T.  Rep.  679  ;  14  Ch. 
iv.  351  : 

Re  MegrH ;  Tweedie  v.  Maunder  (ubi  sup.) ; 
Brook  v.  Brook,  9  H.  of  L.  Caa.  193,  at  pp.  212, 
218; 

Hjpt  v.  Hope,  8  De  G  .  M  A  G.  731  ; 
QrM  t.  Levy  ,  10  C.  B.  N.  S.  73  : 
Sottonwyor  v.  De  Barror,  37  L.  T.  Rep.  415 ;  3  P. 
Div.  1. 

There  is  no  question  as  to  the  jurisdiction  of  the 
English  court,  and  the  proper  forum  is  the  English 

■court: 

Lord  Cranftzu  n  v.  Johnston,  3  Vea.  170,  at  p.  182; 
3  R.  R.  80. 

(Cozens-Hardt.  L..T.  referred  to  Holmee  v. 
Godson  (8  De  G.  M.  4  G.  152). J  The  selection  of 
the  forum  is  an  important  consideration ;  if  the 
court  held  that  this  was  a  valid  provision  against 
the  claims  of  creditors,  the  court  would  be  de- 
ciding on  the  existence  of  a  right,  the  nature  of 
which  is  unknown  to  English  law.  To  say  that 
Miss  Fitzgerald  has  an  alimentary  right  is 
merely  to  beg  the  question  at  issue.  English 
courts  have  regard  to  English  rules  even  when 
they  are  construing  contracts  wb'ch  purport  to  be 
made  according  to  foreign  law : 

It  part*  Pollard  ;  Re  Courtney,  Mont.  A  Cb.  23b. 
[Cozens-Habdy,  L.J.  referred  to  Frehe  v.  Lord 
Carbery  (L.  Rep.  1**  Eq.  461).  J    Ks  to  whether  a 
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Scotch  heritable  bond  is  movable  or  immovable 
property,  see 

Foite  on  Private  Intcrnatiotal  Jurisprudence,  2nd 
adit,  pp.  185,  187,  189. 

[A.  H.  Jetetl  referred  on  this  point  to  Dicey's 
Conflict  of  Laws.  p.  514,  citing  Jemingham  v. 
Herbert,  4  Russ.  38«,  at  p.  ] 

Other  cases  on  this  point  are 

Duncan  v.  Law,on,  00  L.  T.  Rep.  732  j  41  Ch.  Div. 
394: 

Duck***  of  Butdtmb  v.  H:are,  4  Madd.  467  ; 
Jon n# to nt  v.  Baler,  4  Madd.  474n. 

C.  Stafford  Crottman  for  the  respondent 
Geraldine  Tryphcena  Fitzgerald. — The  daughter 
of  the  marriage  is  an  alimentary  creditor,  and 
possesses  an  independent  r'ght  of  asserting  her 
claim  against  the  fund.  She  has  a  creditor's 
right  which  this  court  will  enforce.  The  father, 
in  attempting  to  assign  his  life  interest,  bus  dealt 
with  property  over  which  there  is  an  overriding 
charge  in  favour  of  the  children  of  the  marriage; 
and  be  must  be  taken  to  have  assigned,  having 
regard  to  the  alimentary  provision,  that  which 
does  not  belong  to  him. 

W.  F.  Hamilton,  K.C.  and  W.  E.  Feriwm; 
G.  D.  Pepyt ;  G.  R.  Northcote ;  A.  H.  Wither* ; 
and  G.  H.  Blaketley  for  the  respondents  other 
incumbrancers. 

Edward  Ford  for  the  respondents  the  trustees. 

A.H.Jettel  in  reply.— This  Scotch  contract  is 
a  conveyance  and  not  a  contract  at  all.  It  is  a 
conveyance  except  as  to  5001.  of  real  estate,  and 
as  to  that  the  lex  situt  must  apply  not  only  to  the 
land,  but  to  all  the  incidents  thereof — that  is  to 
say,  to  the  land  and  to  the  rents  and  income.   If  it 
were  otherwise,  the  law  applicable  would  vary  from 
time  to  time  according  as  the  investments  were 
varied— at  one  time  the  law  of  Scotland,  at  another 
the  law  of  England.   The  conrt  will  involve  itself 
in  no  such  absurdity.   Quite  apart  from  any  con- 
sideration of  whether  the  property  in  question  is 
movable  or  immovable,  aud  assuming  this  in- 
strument to  be  a  contract — every  marriage  settle- 
ment is  a  contract — the  liw  of  the  contract 
determines  the  law  applicable.    It  is  a  Scotch 
contract,  and  the  Scotch  law  is  the  proper  law  of 
the  contract— that  is  to  say,  the  parties  intended 
it  to  be  governed  by  Scotch  law.   If  the  matri- 
monial domicil  is  to  be  attached  that  is  overborne 
by  the  express  provision  that  the  law  of  another 
country  is  to  apply.  If  the  court  holds  otherwise, 
it  will  be  deciding  contrary  to  numerous  cases, 
including  the  decision  in  the  case  before  Buckley,  J. 
of  Re  Banket ;  Reynolds  v.  Elite  {ubi  sup.),  and  in 
the  case  before  the  Court  of  Appeal  of  Viditt  v. 
0*  Mayan  (ubi  sup.),  and  also  in  the  earlier  case  of 
Chamberlain  v.  Napier  (ubi  tup  ).    The  intention 
of  the  parties  prevails;  the  domicil  of  thehusb-uid 
has  nothing  to  do  with  the  matter.   The  nature 
of  the  instrument  here  is  such  that  the  parties 
must  have  intended  that  it  should  be  construed 
by  Scotch  law.   [Williams,  L  J. — Can  you  draw 
a  line  between  cases  in  which  English  courts  will 
enforce  and  in  which  they  will  refuse  to  enforce 
foreign  law  P]    Where  those  cases  offend  against 
public  policy — as,  for  instance,  where  they  offend 
against  the  morals  or  the  foundations  of  uocietyor 
are  expressly  forbidden  by  positive  law — the  court 
may  decline  to  enforce  the  provisions  of  foreign 
law.   Thus,  if  a  contract  validly  made  abroad  and 
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intended  to  be  governed  by  foreign  law  is  of  such 
a  nature  that  it  ought  not  to  be  permitted  accord- 
ing to  the  law  of  civilised  countries,  it  will  not  be 
enforced  by  the  courts  of  this  country : 

Its     Missouri    8team*hip    Company     Limited ; 

Monroe' t  Claim,  61  L.  T.  Rep.  316 ;  42  Ch.  Div. 

321,  at  p.  336; 
Kaufman  v.  Ger«on,  88  L.  T.  R»p.  691 ;  (1903) 

2  K.  B.  114. 

In  the  present  case  the  alimentary  provision 
is  not  immoral  nor  contrary  to  the  policy  of 
the  law.  There  is  nothing  contrary  to  the  policy 
of  the  English  law  in  a  person  settling  property 
on  another  so  that  be  shall  not  alienate  it.  And 
there  is  nothing  in  the  comity  of  nations  to 
prevent  the  English  court  from  giving  effect  to 
the  present  contract  although  it  may  contain  pro- 
visions which  according  to  English  law  are  invalid. 
As  to  contracts  which  are  void  as  being  against 

Eiblic  policy,  cases  supporting  the  statement  in 
icey's  Conflict  of  Laws  as  to  this  point  are 
Egerton  v.  Earl  Bron  nlow,  4  H.  of  L.  Cm.  1,  cited 
in  J  ante  n  v.   Drtefontein   Consolidated  Gold 
Mines  Limited,  87  L.  T.  Rsp.  372  ;  (1902)  A.  C. 
484; 

Printing  and  Numerical  Regittering  Company  v. 
Sampton,  32  L.  T.  Rep.  354 ;  L.  Rep.  19  Eq.  462, 
at  p.  4«5. 

The  observations  of  Sir  George  Jessel,  M  R.  in 
Printing  and  Numerical  Registering  Company 
v.  Sampson  {ubi  sup.)  have  been  cited  in  several 
oases.  See  (inter  alia) 

Maxim  Nordenfslt  Gun*  and  Ammunition  Company 
v.  Nordenfelt,  68  L.  T.  Rep.  833;  (1893)  1  Ch. 
630,  at  p.  674  : 
Badisri.e  Anilin  und  Soda  Fabril  r.  Schott,  Segnsr, 
and  Co.,  (18112)  3  Ch.  447,  at  p.  452. 

The  same  views  are  expressed  in 

Westlake  on  Private  International  L»w,  3rd  edit., 
p.  260,  a.  215. 

He  referred  also  to 

Wharton  t.  Maeterman,  72  L.  T.  Rep.  431 :  (1895) 

A-  C.  186  : 
SaunaVt  v.  Yaulier,  Cr.  A  PL.  240. 

Badcock,  K.C.  referred  to 

Theobald  on  the  Law  of  Wills,  5th  edit.,  pp.  440, 
441. 

Cur.  adv.  vult. 

Geraldine  Tryphcena  Fitzgerald's  appeal  then 
came  on  to  be  heard. 

C.  Stafford  Crossman  for  the  appellant. — This 

Speal  relates  to  the  policy  of  assurance  on  the 
e  of  Sir  William  Gerald  Fitzgerald  comprised 
in  the  English  settlement.  I  ask  that  some  part 
of  the  income  arising  under  the  Scotch  contract 
should  be  applied  in  keeping  up  that  policy.  If 
not  the  larger  premium  of  i'5i.  3s.  4a.,  at  least 
the  original  premium  of  791.  3s.  4rf„  should  be 
paid  as  a  first  charge  out  of  that  income. 

Badcock,  K.C.  and  T.  T.  Meihold  for  the  respon- 
dent Colonel  Harford. 

0.  R.  Northcote  for  the  respondents  the 
Guardian  Fire  and  Life  Insurance  Company 
Limited. 

Edward  Ford  for  the  respondents  the  trustees. 

Citr.  adv.  vult. 

March  7. — The  following  written  judgments 
were  delivered  in  the  appeal  by  Sir 
Gerald  Fitzgerald. 


Cozens- Hardy,  L.  J.,  by  the  desire  of  Williamsy 
L.J.,  read  his  judgment  first : — The  first  question* 
for  consideration  on  this  appeal  is  whether  what 
I  may  shortly  describe  as  the  Scotch  settlement 
is  subject  to  the  law  of  Scotland,  or  whether  it 
must  be  governed  by  English  law.  Xow,  this 
Scotch  settlement  dealt  with  the  property  of  a 
domiciled  Scotch  lady,  who  was  about  to  marry  a 
domiciled  Englishman,  and  there  is  no  doubt 
that  the  "  matrimonial  domicil  "  was  English.  It 
is  not  suggested  that  a  permanent  residence  in. 
Scotland  after  the  marriage  was  contemplated. 
As  a  general  rule  the  law  of  the  matrimonial 
domicil  is  applicable  to  a  contract  in  considera- 
tion of  marriage.  But  this  is  not  an  absolute 
rule.  It  yields  to  an  express  stipulation  that 
some  other  law  shall  apply.  See  Van  Grutten  v. 
Digby  (HI  Beav.  561),  in  which  case  the  matri- 
monial domicil  was  French,  but  the  contract, 
through  made  in  France  and  void  by  French  law, 
was  nevertheless  treated  by  Sir  John  Romillyaa 
valid  so  far  as  it  related  to  property  within  the 
jurisdiction;  see  also  Viditz  v.  O'tfagan  (80  L.  T. 
Rep.  794;  (1899)  2  Ch.  569).  The  decision  in  that 
case  was  reversed  by  the  Court  of  Appeal,  but 
not  on  a  ground  in  any  way  affecting  this  point  r 
(see  82  L.  T.  Rep.  480;  (1900)  2  Ch.  87).  It  is 
not  necessary  thit  there  should  be  an  express- 
stipulation.  It  is  sufficient  if  the  court  arrivea 
at  the  conclusion  that  the  parties  in  fact  con- 
tracted with  reference  to  some  law  other  tban> 
that  of  the  matrimonial  domicil.  Applying  these 
principles  to  the  Scotch  settlement,  I  find  several 
important  indications,   (a)  The  great  bulk  of  the 

Eroperty — viz  ,  13,2001. — was  invested  in  heritable 
onds.   It  has  been  settled  by  a  chain  of  autho- 
rities, which  ought  not  now  to  be  reviewed  by 
us — viz.,  by  Sir  William  Grant  in  Johnstone  v. 
Baker  (4  11a  dd.  474n.);  by  Sir  John  Leach  ia 
Jerningham  v.  Herbert  (4  Russ.  388) ;  and  by  Sir 
James  Wigram  in  Alien  v.  Anderson  (5  flare, 
163),  that  heritable  bonds  must  be  regarded  in 
our  courts  as  immovables.   If  so,  it  can  scarcely 
be  denied  that  the  lex  loci — i.e.,  the  law  of  Scot- 
land— must  apply  to  the  extent  of  the  13,200/.  I 
am  aware  that  there  has  been  a  change  of  invest- 
ment of  part  of  this  sum  into  English  securities, 
but  this  change  cannot  alter  the  law  applicable  to 
the  settlement.  I  may  add  that,  as  to  the  13,2001.. 
the  matter  does  not  rest  in  contract   There  is 
an  actual  completed  assignment  of  the  heritable 
bonds.  (6)  There  was,  however, 500f. cash  belonging 
to  the  lady,  which  was  paid  over  to  the  trustees 
for  investment,  and  which  was,  in  fact,  invested 
in  Consols,  although  it  might  have  been  invested 
in  heritable  securities  in  Scotland.   It  seems  to- 
me that  this  sum  cannot  fairly  be  treated  as 
intended  to  be  subject  to  a  different  law  from 
that  which  is  applicable  to  the  bulk  of  the  pro- 
perty,  (c)  The  whole  frame  of  the  settlement  ia 
in  Scotch  form,  and  the  limitations  are  of  such  a 
nature  that  they  can  only  take  effect  if  Scotch 
law  is  to  be  applied.   1  therefore  feel  bound  to 
treat  this  as  a  settlement  made  in  Scotland  by  a 
domiciled  Scotch  ladyof  Scotch  property,  in  Scotch 
form,  and  subject  to  Scotch  law.  The  trustees  ot 
this  Scotch  settlement  must  in  Scotland  follow 
the  Scotch  law,  and  their  residence  in  England,  or 
their  English  domicil,  is  irrelevant.   This  being 
so,  it  follows,  in  my  opinion,  that  we  are  bound  to 
hold  that  Sir   Gerald  Fitzgerald  takes  such 
interest,  and  such  interest  only,  as  the  courts. 


Digitized  by  Google 


Apr'J  3ft,  1904.] 


THE  LAW  TIMES. 


[Vol.  xc-271 


Ct.  of  App.] 


in  Scotland  would  declare  him  entitled  to: 
<  Anttruther  ▼.  Adair,  2  My.  &  K.  513).  There 
ought  to  be  no  difference  in  a  matter  of  this  kind 
between  the  Court  of  Session  and  the  High  Court. 
The  nature  and  extent  of  his  interest  cannot 
depend  upon  his  domicil,  although  his  capacity  to 
•deal  with  his  interest  may  perhaps  depend  upon 
his  domicil.  To  take  the  somewhat  analogous 
•case  of  a  life  interest  in  English  property  given 
by  the  will  of  a  domiciled  Englishman  for  the 
separate  use  of  a  married  woman,  without  power 
ot  anticipation,  it  has  never,  so  far  as  I  am  aware, 
been  suggested  that  the  nature  and  extent  of  her 
interest  varied  according  as  her  domicil  was,  or 
was  not,  English.  The  trust  would  be  regarded 
in  our  courts  as  valid  and  operative,  even  though 
by  tb«  law  of  her  domicil  neither  the  separate  use 
nor  the  restraint  upon  anticipation  was  recog- 
nised. And,  on  general  principles,  the  same  view 
ought  to  be  adopted  by  the  courts  of  the  country 
in  which  the  married  woman  was  domiciled.  In 
short,  by  the  law  of  England,  it  is  the  Scotch  law 
which  must  be  applied  to  this  Scotch  settlement. 
It  is.  however,  strongly  urged  that  a  strictly 
alimentary  provision  for  an  adult  male  is  not  only 
unknown  to  and  inconsistent  with  the  provisions 
of  English  law,  as  in  general  it  undoubtedly  is, 
bnt  that  it  is  contrary  to  public  policy,  and  ought 
therefore  to  be  wholly  disregarded  in  an  English 
eourt.  I  cannot  adopt  this  argument.  There  is 
nothing  immoral  in  such  a  provision.  Indeed, 
there  are  many  instance  in  which  pensions  or 
retiring  allowances  are  by  statute  made  not  trans- 
ferable, or  liable  to  be  attached  by  any  legal 
process.  I  may  refer  to  the  pension  allowed 
to  a  retiring  clergyman  under  the  Incumbents' 
Resignation  Act  1871,  and  to  the  observations  of 
the  Court  of  Appeal  on  that  statute  in  Gather- 
<oU  t.  Smith  (44  L.  T.  Rep.  439  ;  17  Ch.  Div.  1). 
Moreover,  it  has  been  long  settled  that  at 
common  law,  and  apart  from  any  statutory  enact- 
ments prohibiting  assignment,  certain  salaries  or 
pensions  are  inalienable.  For  example,  the  half- 
pay  of  an  officer.  In  Flarty  v.  Odium  (3  T.  R.  681) 
Lord  Kenyon  says :  "  I  am  clearly  of  opinion  that 
this  ha  If- pay  could  not  be  legally  assigned  by  the 
defendant.  .  .  Emoluments  of  this  sort  are 
granted  for  the  dignity  of  the  State  and  for  the 
decent  support  of  those  persons  who  are  engaged 
in  the  service  of  it.  It  would,  therefore,  be 
highly  impolitic  to  permit  them  to  be  assigned, 
for  persons  who  are  liable  to  be  called  out  in  the 
service  of  their  conntry  ought  not  to  be  taken 
from  a  state  of  poverty.  It  might  as  well  be 
-contended  that  the  salaries  of  the  judges,  which 
are  granted  to  support  the  dignity  of  the  State 
and  the  administration  of  justice,  may  be 
assigned."  In  the  following  year  the  same  ques- 
tion came  up  for  consideration  in  Lidderdale  v. 
Duke  of  Montrose  (4  T.  R.  248).  This  was  an 
action  by  an  officer  on  half-pay  against  the 
Paymasters- General  of  the  army  to  recover 
arrears  of  bis  half -pay,  and  the  only  question  was 
whether  an  assignment  by  way  of  mortgage,  of 
which  the  defendants  bad  due  notice,  justified  them 
in  '.withholding  the  money  from  the  plaintiff. 
The  court  were  clearly  of  opinion  that,  *'  on  prin- 
ciples of  public  policy,  as  well  as  on  account  of 
the  interest  of  the  ofhVors  themselves,  by  law  such 
assignments  were  void."  The  mortgagee  was  not 
party  to  this  action,  bnt  it  seems  to  have  been 
thought  that  he  might  obtain  equitable  relief, 
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and  he  accordingly  filed  a  bill  in  the  Exchequer : 
(see  Stone  v.  Lidderdale,  2  Anstr.  533).   It  was 
argued  that  the  assignment  was  good  in  equity,  as 
a  transfer  of  any  valuable  contingency  or  pos- 
sibility, if  made  for  good  consideration,  is  affirmed 
in  equity.    But  Macdonald.  C.J.,  in  a  considered 
judgment,  declined  to  accept  this  view,  and  held 
that  the  plaintiff  was  not  entitled  to  any  relief  in 
equity  in  respect  of  the  mortgage.   In  short,  he 
declined  to  affect  the  conscience  of  the  mortgagor 
in  respect  of  future  instalments  of  the  half-pay. 
In  my  opinion  it  is  impossible  to  disregard  this 
"  alimentary  provision  "  on  the  ground  of  public 
policy.    The  Scotch  court  would  declare  that  the 
interest  given  to  Sir  Gerald  cannot  be  assigned, 
and  would  disregard  the  claim  of  his  specific 
mortgagees,  aud  it  is  our  duty  to  follow  and 
adopt  the  Scotch   law  :  (Anstruther  v.  Adair, 
ubi  sup,).     But  then  it  was  urged  that  Sir 
Gerald  could  bind,  and  did  bind,  the  income 
as  and  when  it  reaches  the  hands  of  the  trus- 
tees in  England,  and  that,  whatever  might  be 
the  rights  of  his  alimentary  creditors,  he  himself 
ought  not  to  be  allowed  to  claim  from  the  trustees 
the  income  which  he  has,  by  a  contract  binding 
on  his  conscience,  charged  in  favour  of  his  mort- 
gagees.   I  doubt  whether  this  doctrine,  which  is 
explained  and  illustrated  by  Lord  Macnaghten  in 
Tailby  v.  Official  Receiver  (60  L.  T.  Rep.  162 ;  13 
App.  Cas.  543),  has  any  application  to  a  vested 
life  interest,  the  assignment  of  whi:h  takes  effect, 
if  at  all,  for  reasons  wholly  independent  of  con- 
science.   An  assignment  of  a  vested  equitable 
interest  is  complete  and  operative,  though  volun- 
tary.  It  in  no  way  depends  upon  contract,  or 
upon  anything  f  ui  ther  to  be  done  by  the  assignor. 
The  doctrine  applies  only  where  there  is  no 
present  property  capable  of  assignment,  such  as 
possibilities  and  expectancies.   The  case  of  Stone 
v.  Lidderdale  (ubi  tup.)  is  an  authority  against 
the  respondent's  contention,  and  I  know  of  no 
authority  in  its  favour.   I  may  observe  that  the 
defendant  Lidderdale  was  a  domiciled  English- 
man, whose  general  capacity  to  contract  was 
undoubted.    Moreover,  this  contention  is  really 
only  another  way  of  presenting  the  argument 
that  we  ought  to  disregard  the  Scotch  law.  If 
the  life  interest  is  capable  of  assignment,  the  court 
would  grant  specific  performance  of  the  contract, 
and  would  aid  the  mortgagees  by  granting  an 
injunction.    If,  however,  as  in  Stone  v.  Lidder- 
dale (ubi  tup.),  the  interest  is  non-assignable,  I 
think  it  follows  that  no  effect  can  be  given  to  a 
deed  purporting  to  assign  by  way  of  anticipation. 
The  decision  of  the  House  of  Lords  in  Scott  v. 
Allnutt  (2  Dow.  &  CI.  404),  which  was  relied  upon, 
does  not  really  touch  the  case.   In  my  opinion, 
the  order  of  Joyce,  J.  was  wrong,  in  so  far  as  it 
d-nslared  tbat  the  whole  of  the  income  during 
the  life  of  Sir  Gerald  is  payable  to  his  assignees 
or  incumbrancers,  according  to  their  respective 

[>riorities.  If  the  amount  of  the  income  were  very 
arg»,  any  excess  beyond  a  reasonable  amount 
would,  according  to  the  Scotch  law,  pass  to  the 
assignees  or  incumbrancers,  but  I  do  not  under- 
stand that  it  is  suggested  that  there  is  any  excess 
in  the  present  case.  I  think  the  declaration 
should  be  to  the  effect  that  Sir  Gerald  is  entitled 
to  the  whole  income  during  his  life,  free  from  the 
claims  of  any  assignees  or  incumbrancers,  but 
without  prejudice  to  the  rights  (if  any)  of  hiB 
alimentary  creditors,  or  of  Miss  Fitzgerald,  and 
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without  prejudice  to  any  prior  payment  in  respect 
of  the  policy,  which  is  the  subject  of  Miss  Fitz- 
gerald's appeal. 

Stirling,  L.J.  then  read  his  judgment,  in 
which  he  differed  from  the  other  learned  Lord 
JuBtices: — I  agree  with  Cozens- Hardy,  L.J.  that 
Sir  Gerald  and  Lady  Fitzgerald  entered  into  a 
contract  that  their  rights  in  the  property  of  Lady 
Fitzgerald  (who  at  the  time  of  the  marriage  was 
domiciled  in  Scotland)  should  be  regulated  by  the 
Scotch  law  :  (Etie  v.  Stnyth,  18  Beav.  112  j  Cham, 
berlainr.  Napier,  15  Ch.Div.  614).  That  property 
is  now  vested  in  trustees  who  are  domiciled  in 
Englind.  But  that  circumstance  is  merely  acci- 
dental, and  cannot,  as  between  tbe  trustees  and 
Sir  Gerald  Fitzgerald,  affect  either  the  duty  of 
the  trustees  or  the  rights  of  Sir  Gerald,  which 
must,  I  conceive,  be  governed  by  the  law  of 
Scotland ;  and  if  a  Scotch  court  would  (as  I  think 
the  evidence  shows  it  would)  hold  that  trustees 
domiciled  in  Scotland  ought  to  pay  the  alimen- 
tary provision  made  for  Sir  Gerald  by  the  con- 
tract in  Scotch  form  of  the  '20th  Sept.  1862  into 
his  hands  from  time  to  time  as  it  becomes  pay- 
able, regardless  of  the  incumbrances  wbich  he 
has  purported  to  create  thereon,  then,  in  my 
opinion,  this  court  ought  likewise  to  bold 
that  such  is  the  duty  of  the  trustees  in 
the  present  case.  If  Sir  Gerald  Fitzgerald 
were  a  domiciled  Scotchman  there  would  be 
nothing  more  to  ba  said.  But  he  was  at  the  date 
of  the  marriage,  and  has  ever  since  been,  a  domi- 
ciled Englishman,  and  he  is  now  resident  within 
the  jurisdiction  of  the  English  courts.  His  capa- 
city to  deal  with  his  property  is  an  incident  of  his 
status  (see  Viditx  v.  OHagan,  80  L.  T.  Rep.  794; 
(1839)  2  Ch.  569;  on  appeal.  82  L.  T.  Rep.  480; 
(1900)  2  Ch.  87).  and,  therefore,  is  governed  by 
English  law.  By  that  law,  as  Btated  by  Lord 
Macnaghten  in  ladbti  v.  Official  Receiver  (60  L.  T. 
Rep.  162;  13  App.  Cas.  523,  543),  "it  has  long 
been  settled  that  future  property,  possibilities, 
and  expectancies  are  assignable  in  equity  for 
value.  Tbe  mode  or  form  of  assignment  is  abso- 
lutely immaterial,  provided  the  intention  of  the 
parties  is  clear.  To  effectuate  the  intention,  an 
assignment  for  value,  in  terms  present  and  imme- 
diate, has  always  been  regarded  in  equity  as  a 
contract  binding  on  the  conscience  of  the  assignor, 
and  so  binding  the  subject-matter  of  the  contract 
when  it  comes  into  existence,  if  this  is  of  such  a 
nature  and  so  described  as  to  be  capable  of  being 
ascertained  and  identified."  In  Be  Coleman  (60 
L.  T.  Rep.  127 ;  39  Ch.  Div.  443)  this  principle 
was  applied  to  an  assignment  of  an  interest  under 
a  will  to  which  tbe  assignor  became  entitled  only 
by  virtue  of  the  exercise,  from  time  to  time,  in  his 
favour  of  a  discretion  vested  in  the  trustees  of 
the  rill.  In  this  respect  the  capacity  of  Sir 
Gerald  Fitzgerald  is  entirely  different  from  that 
of  a  domiciled  Scotchman,  who,  according  to  the 
law  of  Scotland,  is  unable  to  alienate  an  alimen- 
tary provision  any  more  than,  according  to  the 
law  of  England,  a  retired  officer  can  alienate  his 
half-pay,  either  at  law  or  in  equity,  or  a  retired 
incumbent  the  pension  allowed  to  him  under  the 
Incumbents  Resignation  Act  1871,  or  a  married 
woman  separate  estate  as  to  which  she  is  restrained 
from  anticipation.  In  such  cases  the  person  en- 
titled to  the  property  in  question  is  by  English 
law  incapacitated  from  dealing  with  it.  But  that 
law  does  not  in  general  recognise  any  restraint  as 
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regards  the  property  of  a  man  of  full  age.  I 
cannot  see  why  the  English  owner  of  an  alimen- 
tary provision,  created  by  foreign  law,  should  be 
beld  to  be  incapable  of  making  a  disposition  of  it 
when  it  comes  to  his  hands.  The  foreign  law  bag 
full  effect  given  to  it  when  it  is  allowed  to  deter- 
mine what  ought  to  come  to  the  hands  of  the 
owner  in  respect  of  the  alimentary  provision; 
after  it  reaches  bis  hands  he  is  not  under  any 
obligation  imposed  by  the  foreign  law  is  to  how 
he  should  apply  it,  and,  as  it  seems  to  me,  the 
English  law  ought  to  determine  whether  that 
which  has  come  to  his  hands,  and  become  property 
at  his  disposal,  is  to  any  and  what  extent  subject 
to  obligations  arising  out  of  dealings  valid  accord- 
ing to  that  law.  In  my  opinion,  therefore,  an. 
assignment  of  an  alimentary  provision,  created 
under  foreign  law,  by  will  or  voluntary  deed  inter 
vivos  in  favour  of  a  domiciled  Englishman  ought 
to  be  held  by  the  courts  of  this  country  to  bind 
funds  coming  in  respect  of  that  provision  to  his 
bands  within  the  jurisdiction  of  those  courts.  In 
the  present  case  the  alimentary  provision  was 
created  by  a  contract  into  which  Sir  Gerald  entered 
for  valuable  consideration.  But  I  cannot  see  that 
this  puts  Sir  Gerald  in  a  better  position  than  if 
be  were  a  volunteer ;  for  I  take  it  to  be  clearly 
settled  that  the  doctrine  on  which  I  rely  applies 
to  property  acquired  by  contract  for  value  just  as 
much  as  to  property  acquired  by  gift.  In  my 
judgment,  therefore,  an  order  ought  to  be  made 
on  the  lines  of  that  actually  made  by  the  Court 
of  Appeal  in  Re  Coleman  {ubi  tup.),  to  wbich  I 
have  already  referred.  But,  although  I  have  been, 
unable  to  satisfy  myself  that  the  opinion  which  I 
have  expressed  is  opposed  to  any  existing  autho- 
rity, I  can  adduce  no  decision  in  support  of  it, 
while  tbe  weighty  and  considered  opinions  of  my 
brethren  are  adverse.  In  these  circumstances 
I  cannot  regret  that  my  own  view  is  not  to 
prevail. 

Williams,  L  J.  then  read  his  judgment: — In 
my  judgment  tbe  ante-nuptial  contract  entered 
into  by  Sir  William  Gerald  Seymour  Fitzgerald, 
then  William  Gerald  Seymour  Fitzgerald,  and 
Miss  Lock  hart,  with  the  concurrence  of  her 
mother  Lady  Lockbart,  ought  not  to  be  construed 
and  applied  according  to  English  law,  wbich  is 
undoubtedly  the  law  of  the  matrimonial  domic  il 
of  the  husband  and  wife,  and  which  law  would 
primd  facie  determine  all  questions  arising 
under  that  marriage  contract,  but  ought  to  be 
construed  and  applied  according  to  Scotch  law. 
It  is  the  intention  of  tbe  parties,  gathered  from, 
the  terms  and  circumstances  of  the  contract,  wbich 
determines  tbe  law  which  governs  it,  and  in  my 
judgment  the  Scotch  form  of  this  contract, 
coupled  with  the  fict  that  Miss  Macdonald  Lock- 
hart  at  the  time  of  the  marriage  was  a  domiciled 
Scotchwoman  and  that  the  property,  the  subject 
of  settlement,  came  from  hei  family,  is  suf- 
ficient to  displace  the  prima  facie  presumption 
that  the  law  of  the  matrimonial  domicil  is  to 
govern  the  contract  No*,  the  Scotch  law  is 
thus  stated  by  Mr.  Murray  in  his  affidavit:  "  By 
the  law  of  Scotland  it  is  possible  for  a  person  to 
create  a  life  interest  in  favour  of  another  person, 
and  by  declaring  that  life  rent  t:>  be  alimentary 
to  exclude,  so  far  as  the  life  interest  does  not 
exceed  in  amount  a  reasonable  provision,  tbe  dili- 
gence of  ordinary  creditors  and  restrain  all  power 
of  anticipation.   When  therefore,  as  here,  a  lady 


Be  Fitzgerald  ;  Socman  v.  Fitzgerald. 


Digitized  by  Google 


4prQ  30,  1904] 


THE  LAW  TIMES. 


■Vol.  xc-273 


Ct.  of  App.] 


l>7  ante-nuptial  marriage  contract  conveys  her 
iunds  to  trustees,  it  ia  possible  for  her  to  create  a 
life  rent  of  these  fnnds  in  favour  of  her  surviving 
husband,  and  to  exclude  his  ordinary  creditors, 
and  to  restrain  him  from  anticipation"  The 
late  Lord  Advocate  further  points  out  that  the 
non-chargeable  nature  of  aucn  an  alimentary  life 
rent  would  be  upheld  by  the  Scottish  courts  if  the 
•question  were  there  raised  by  a  creditor  against  a 
.Scottish  trustee,  and  says  that  it  is   for  the 
English  court  to  determine  whether  in  a  question 
with  the  English  creditors  of  an  English  debtor 
it  will  give  effect  to  the  Scotch  law.  Atsuming, 
as  I  do.  that  Scotch  law  governs  all  the  rights 
created  by  the  express  or  implied  force  of  the 
words  of  the  contract,  it  may  be  that  there  are 
rights  which  operate  upon  the  contractual  rights 
which  are  governed  not  by  the  law  which  by  the 
disclosed  intention  of  the  parties  has  come  to  be 
the  "proper  law  of  the  contract,"  determining  all 
questions  of  its  legal  effect  and  construction,  but 
by  the  law  of  the  actual  domicil  at  the  time  when 
any  dealing  with  the  property  the  subject  of  the 
contract  is  attempted,  such  as  questions  of  per- 
sonal capacity  in  cases  of  minority,  coverture,  &c. 
I  cannot,  however,  persuade  myself  that  in  this 
case  any  question  of  personal  capacity  is  raised. 
The  case  is  simply  this:  That  previous  to  the 
marriage  a  contract  in  the  Scotch  form,  governed 
as  to  its  legal  construction  and  effect  by  the  law 
of  Scotland,  was  executed,  whereby  Miss  Lock  hart's 
property  was  settled  upon  trust  (amongst  other 
things),  in  case  the  husband  should  survive,  that 
the  proceed*  of  the  estate  should  be  paid  to  him 
for  nis  life,  but  that  all  payments  to  him  should 
be  strictly  alimentary,  and  should  not  be  assign- 
able nor  liable  to  arrestment  or  other  legal  dili- 
gence at  the  instance  of  his  creditors.  These 
words  of  the  contract  limit  the  interest  which  the 
husband  is  to  take,  in  the  same  way  as  in  an 
English  marriage  contract  the  wife's  interest  is 
made  subjoct  to  a  restriction  on  anticipation. 
The  restriction  on  chargeability  in  either  case 
arises  out  of  the  terms  of  the  contract  and  the 
trust  thereunder.    There  is   no  personal  in- 
capacity.  Neither  the  wife  in  the  case  which 
I  nave  put,  nor  the  husband  in  the  present 
case,  can  claim  more  under  the   trust  than 
is  given  to  her  or    him  by  the  trust.  It 
seems  to  me  that  no  equity  acting  on  the  con- 
science of  Sir  Seymour  Fitzgerald  can  enable 
him  in  respect  of  the  life  income  given  to  him  by 
the  trust  created  by  the  contract  to  do  that  with 
that  income  which  is  impossible  for  him  to  do 
according  to  the  effect  of  the  Scotch  contract 
when  construed  by  the  Scotch  law.   Indeed,  in 
the  matter  of  the  comparison  of  equities,  I  think 
that  no  obligations  can  bind  the  conscience  of  a 
pei-son  taking  a  life  estate  bestowed  on  him  by 
another  more  strongly  than  the  trust  contract 
containing  the  conditions  nnder  which  the  donor 
has  bestowed  the  gift,  and  this  whether  the  con- 
ditions are  express  or  are  imposed  by  the  law 
governing  the  contract.    An*truihr >•  v.  Adnir  (2 
My.  A  K.  513)  is  really  an  authority  for  the  pro- 
position that  an  English  court  of  equity  in  con- 
struing a  Scotch  contract  or  enforcing  a  trust 
thereunder  will  not  enforce  a  wife's  equity  to  a 
settlement  against  a  husband  who  comes  to  the 
court  to  enforce  against  the  surviving  trustee 
resident  in  London  his  right  to  have  a  fund 
transferred  to  him  absolutely  as  the  survivor  of 
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his  wife  by  virtue  of  a  clause  in  the  marriage 
contract.   This  seems  to  me  in  principle  to  decide 
that  a  court  of  equity  in  England  will  not,  in  con- 
travention of  plain  provisions  in  a  foreign  con- 
tract, enforce  equities  binding  the  conscience  of  a 
beneficiary  cluiming  under  that  contract.    If  lam 
right  in  holding  that  in  this  case  no  question  of 
personal  capacity  is  raised,  and  am  also  right  in 
what  I  have  just  said  as  to  a  court  of  equity  not 
enforcing  equities  which,  though  binding  the 
conscience  of  such  a  beneficiary,  are  inconsistent 
with  the  instrument  under  which  he  claims  when 
construed  by  its  proper  law — i.e.,  the  foreign  law— 
the  only  remaining  question  is  whether  the  pro- 
vision in  this  Scotch  marriage  contract,  "that 
all  payments  to  Sir  William  G.  S.  V.  Fitzgerald 
should  be  strictly  alimentary,  and  should  not  be 
assignable  not  liable  to  arrestment  or  any  other 
legal  diligence  at  the  instance  of  his  creditors," 
so  conflicts  with  what  are  deemed  in  England  to 
be  essential  public  interests  that  such  a  provi- 
sion could  not  be  enforced  here.    This,  as  I 
understand,  is  the  ground  on  which  Joyce,  J. 
refused  to  give  effect  to  this  provision.   He  relies 
upon  the  law  as  stated  in  sect  215  of  Mr.  West- 
lake's  book  on  Private  International  Law,  that. 
"  where  a  contract  conflicts  with  what  are  deemed 
in  England  to  be  essential  public   or  moral 
interests,  it  cannot  be  enforced  here,  notwith- 
standing that   it  may  have  been  valid  by  its 
proper  law."   The  law  thus  stated  seems  to  me 
aco urate  and  to  correspond,  as  pointed  out  by  Mr. 
Weatlake  on  p.  40  of  his  book,  with  art.  6  of  the 
Code   Napoleon :    "  Private   contracts  cannot 
derogate  from  laws  which  interest  public  order 
or  good  morals."    The  question  in  each  case  is 
whether  the  foreign  law  or  the  private  agreement 
conflicts  with  a  law  in  which  the  public  order  and 
good  morals  concerned  are  essential  enough  to 
call  into  operation  the  reservation  in  favour  of 
stringent  domestic  policy  which,  in  principle,  is 
recognised  and  insisted    upon  by  all  civilised 
nations.   The  English  law,  in  so  far  as  it  refuses 
to  give  effect  to  provisions  which  affect  to  control 
the  rights  of  disposition  which  are  attached  to  an 
absolute  transfer  of  property,  does  not  seem  to  me, 
to  be  a  matter  regarding  public  order  and  good 
morals.   It  is,  I  think,  merely  a  logical  develop- 
ment from  legal  definitions  adopted  by  the  English 
law.    But  it  is  true  that  in  its  application  this  law 
has  been  made  the  means  of  protecting  creditors, 
and  yet  I  do  not  think  that  in  a  country  which 
allowB  restriction  on  anticipation  in  respect  of  the 
separate  property  of  a  wife  it  can  possibly  be  said 
that  to  enforce  a  provision  in  a  Scotch  contract 
inconsistent  with  this  law  would  be  contrary  to 
public  order  and  good  morals,  even  though  the 
result  might  be  to  defeat  the  just  rights  of  a 
creditor.   There  are  other  instances  to  which  my 
attention  has  been  called  by  the  judgments  of  my 
brethren,  which  I  have  b#en  allowed  to  read,  in 
which  sometimes  the  Legislature  and  sometimes 
the  courts  at  common  law  have  recognised  restric- 
tions as  inconsistent  as  those  in  this  Scotch  con- 
tract with  the  alletred  essential  rule  of  public 
order  and  good  morals.    I  agree  with  the  judg- 
ment delivered  by  Cozens-Hardy,  L.J. ;  I  cannot 
agree  with  the  conclusion  of  Joyce,  J. 

Appeal  allowed. 

On  the  application  of  counsel  for  the  respon- 
dent Colonel  Harford,  their  Lordships  granted  a 
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stay  of  execution  pending  an  appeal  to  the 
House  of  Lords,  on  the  terms  that  tbe  appeal 
should  be  presented  by  the  end  of  the  sittings, 
and  that  out  of  the  arrears  of  the  alimentary 
provision  2001.  should  be  paid  to  Sir  William 
Gerald  Fitzgerald  now,  and  that,  pending  the 
appeal,  a  moiety  of  tbe  alimentary  provision 
should  be  paid  to  him. 

March  7. — The  following  written  judgment  of 
the  court  (Williams,  Stirling,  and  Cozens-Hardy, 
L.JJ.)  in  the  appeal  by  Geraldine  Tryphcena 
Fitzgerald  was  then  delivered  by 

Cozens-Hardy,  L.J.  —  Tbe  appeal  of  Miss 
Fitzgerald  deals  with  a  point  entirely  distinct 
from  that  raised  in  tbe  main  appeal.  By  tbe 
English  settlement,  made  on  the  marriage  of  Sir 
Gerald,  dated  the  20th  Sept.  186*2,  a  policy  upon 
his  life  for  the  sum  of  4000/.  without  profits  in 
the  Western  Life  Assurance  Company  at  an 
annual  premium  of  79/.  3s.  Ad.  was  assigned  to 
the  trustees  upon  trust,  in  the  events  which  have 
happened,  for  Miss  Fitzgerald  as  the  only 
child  of  the  marriage,  and  Sir  Gerald  entered 
into  the  usual  covenants  to  pay  the  premium 
and  to  keep  on  foot  the  policy.  By  tbe 
Scotch  settlement  of  even  date  the  first  provision 
was  that  the  trustees  might  from  time  to  time 
apply  a  sufficient  part  of  the  income  arising  from 
the  trust  funds  in  the  Scotch  settlement  in  pay- 
ment of  the  premium  and  such  other  moneys,  if 
any,  as  might  be  necessary  for  keeping  up  the 
said  policy  or  any  other  policy  which  might  be 
Hubtitituted  for  it  under  tbe  provisions  contained 
in  the  English  settlement.  In  consequence  of 
the  failure  of  the  office  this  policy  was  dropped. 
In  1867  a  policy  for  the  same  amount  of  4000/., 
but  with  profits,  in  the  London  and  Provincial 
Assurance  Company,  was  assigned  by  Sir  Gerald 
to  the  trustees  upon  and  for  the  like  trusts,  pro- 
visions, and  agreements  in  the  English  settle* 
ment  declared  and  contained,  or  such  of  them 
as  were  capable  of  taking  effect  in  reference  to  the 
said  policy.  The  deed  of  assignment  has  been 
lost,  but  there  is  no  dispute  as  to  its  purport  and 
effect.  All  premiums  have  been  paid  up  to  a 
recent  date,  but  the  premium  on  the  substituted 
policy  was  951.  a  year  instead  of  79/.,  and  the 
amount  payable  under  the  policy  with  bonuses 
was  considerably  more  than  4-tOOI.  The  trustee 8 
asked  for  directions  with  respect  to  this  premium, 
Sir  Gerald  not  being  in  a  position  to  pay  it ;  and 
Joyce,  J.  has  made  an  order  to  the  effect  that 
a  new  policy  for  44002.  without  any  premium 
should  be  substituted  for  the  existing  policy. 
Miss  Fitzgerald  complains  o!  this,  and  contends 
that  she  ought  not  thus  to  be  deprived  of  tbe 
benefit  of  toe  larger  policy,  and  that  she  is 
entitled  to  require,  if  not  the  larger  premium  of 
951.,  at  least  the  original  premium  of  791.  to  be 
paid  as  a  first  charge  out  of  the  income  of  the 
Scotch  settlement,  and  that  any  provision  that 
might  be  necessary  for  raising  the  difference  is  a 
mere  matter  of  administration.  It  seems  to  us 
that  this  contention  is  well  founded.  As  the  deed 
of  assignment  of  1877  is  not  forthcoming,  we  are 
not  entitled  to  assume  that  it  contained  any  cove- 
nant by  Sir  Gerald  to  pay  tbe  larger  premium  of 
951.  But  we  think  it  is  clear  that  this  second 
policy  was  validly  settled  by  Sir  Gerald,  and 
that  neither  he  nor  anybody  claiming  under 
him  could  take  it  out  of  settlement  on  the 


ground  that  it  was  more  beneficial  than  tbe 
original  policy.  And  Miss  Fitzgerald  is  not 
to  be  bought  off  by  giving  ber  a  policy  for 
4400/.,  which  is  400/.  more  than  the  policy  origin- 
ally settled.  She  can  claim  the  full  benefit  of  the 
policy  which  was  settled  in  1867,  and  which  has- 
been  kept  up  by  Sir  Gerald  for  more  than  thirty- 
five  years.  This  being  so,  it  cannot  be  right  that,, 
at  the  instance  of  the  mortgagees  of  Sir  Gerald's 
life  interest,  income  available  for  keeping  up  the 
policy  should  be  diverted  from  that  purpose.  The 
proper  course  would  have  been  to  direct  the 
trustees  to  pay  79/.  a  year  out  of  the  income  of 
the  trust  funds,  and  to  arrange  either  with  the 
office  or  with  someone  else  to  advance  the  small 
difference  as  a  first  charge  on  the  policy:  {Re 
Leslie ;  Leslie  v.  French,  48  L.  T.  Rep.  564 ;  23 
Cb.  Oiv.  .V>2).  Unfortunately  this  cannot  now 
be  done,  because  the  policy  has,  pursuant  to  the 
order  of  Joyce,  J.,  oeen  surrendered.  From 
inquiries  which  have  been  made  since  the  hear- 
ing of  the  appeal,  it  seems  that  the  surrendered) 
policy  cannot  oe  revived  or  restored.  Under  these 
circumstances  the  only  relief  which  we  can  give 
to  Miss  Fitzgerald  is  to  direct  the  trustees  out  of 
the  income  of  the  Scotch  settlement  to  pay  ber 
the  annual  sum  of  79L  3*.  4d.  as  from  the  date  of 
tbe  surrender  of  the  policy  during  the  life  of  Sir 
Gerald.  Mr.  Badcock  s  clients  must  pay  Miss  Fitz- 
gerald's costs  of  this  appeal.      Appcal  aUowed 

Solicitors:  George  J.  Fowler;  Sunnan  and 
Quekett;  Red  fern  and  Hunt;  Trower,  Still, 
Freelina,  and  Parkin ;  White,  Borrett,  and  Co. ; 
Keen,  Rogers,  and  Co. 


HIGH  COURT  OF  JUSTICE. 

CHANCER*  DIVISION. 
Jan.  13  and  14. 
(Before  Byrne,  J.) 
Re  Beard's  Trusts;  Bvtuh  r.  Harris. (a) 

WHl— Forfeiture — Endowment  for  National  school 
— Gift  over  in  event  of  school  becoming  subject 
to  the  control  of  a  school  board — Education 
authority— Education  Act  1902  (2  Edw.  7, 
c.  42),  ss.  1,  5,  6,  sub.s.  2,  7,  sub-s.  1  (d),  13. 

A  testator,  who  died  in  lH'Jl,  bequeathed  certain 
shares  in  a  bunk  to  trustees  "  upon  trust  to  pay 
and  apply  the  interest  or  income  thereof  in  or 
towards  the  annual  expenses  of"  a  national 
school  so  long  as  it  was  "  supported  by  voluntary 
subscriptions  as  now  and  heretofore  in  addition 
to  the  Government  grant"  teith  a  gift  over  in 
the  event  of  the  school  "  ceasing  to  be  so  supported 
or  becoming  subject  to  the  control  of  a  school 
board."  Since  the  death  of  Vie  testator  the 
necessity  for  subscriptions  had  practically  ceased 
owing  to  the  bequest,  but  the  managers  were  in 
debt  to  a  small  extent.  By  the  Education  Act 
1902  school  boards  were  abolished,  and  public 
elementary  schools  came  under  the  control  of  the 
county  council  as  the  education  authority. 

Held,  that  there  had  been  no  forfeiture  on  either 
of  the  grounds  mentioned  by  the  testator,  and 
tlxat  the  gift  over  did  not  take  effect. 

~{c)  Reported  by  E.  L,  Uoi  Klss,  E«<4.,  Burtiter-nt-Uw. 
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Adjourned  summons. 

This  was  an  application  by  the  trustees  of  the 
will  of  the  late  G.  H.  A..  Beard  for  the  opinion  of 
the  court  aa  to  the  effect  of  the  Education  Act 
1902  upon  a  trust  for  the  endowment  of  the 
Leonard  Stanley  National  Schools,  Gloucester* 
shire.  The  testator  died  in  May  1891.  By  his 
will  testator  bequeathed  to  the  managers  for  the 
time  being  of  the  Leonard  Stanley  National 
Schools  thirty  shares  in  the  County  of  Gloucester 
Bank  Limited,  to  be  held  by  the  said  managers 
with  power  to  vary  investments,  "  upon  trust  to 
pay  and  apply  the  interest  or  income  thereof  in  or 
towards  the  annual  expenses  of  the  said  schools 
so  long  as  tiie  said  schools  shall  be  supported  by 
voluntary  subscriptions  as  now  and  neretoforo 
{or  by  a  voluntary  rate)  in  addition  to  the  Govern- 
ment grant ;  but  in  the  event  of  the  said  schools 
ceasing  to  be  so  supported  or  becoming  subject  to 
the  control  of  a  school  board,"  then  the  testator 
declared,  directed,  and  bequeathed  that  the  said 
bank  shares,  or  the  investments  for  the  time  being 
representing  the  same,  should  go  and  be  trans- 
ferred or  paid  to  the  vicar  and  churchwardens  for 
the  time  being  of  the  parish  of  Leonard  Stanley, 
to  be  held  and  applied  by  them,  in  their  absolute 
discretion  in  or  towards  the  repairs,  improvements, 
or  restoration  of  the  fabric  of  the  parish  church. 

The  thirty  bank  shares  had  been  duly  trans- 
ferred by  the  executors  into  the  names  of  the 
managers  for  the  time  being  of  the  Leonard 
Stanley  National  Schools,  and  still  stood  in  the 
names  of  the  present  managers  as  trustees  of  this 
fund,  which  produced  an  income  of  about  1151.  per 
annum. 

These  particular  schools  were  the  only  public 
elementary  schools  in  the  parish  of  Leonard 
Stanley. 

The  school-house  was  provided  by  voluntary 
subscriptions,  and  was  erected  upon  land  belong- 
ing to  a  private  owner  for  which  the  owners  paid 
a  rental  of  1*.  per  annum. 

There  was  no  trust  deed,  but  the  schools  were 
founded  and  had  always  been  conducted  as 
Church  of  England  schools. 

Up  to  the  death  of  the  testator  in  May  1891  the 
schools  had  had  no  endowment  except  a  sum  of 
ISi.  per  annum,  and  the  remainder  of  the  expenses 
of  the  schools,  other  than  such  as  were  defrayed 
by  the  Government  grant,  had  been  provided  by 
voluntary  subscriptions,  the  testator  in  his  life- 
time being  one  of  the  most  generous  supporters 
of  the  schools. 

Since  the  death  of  the  testator  the  income  from 
the  thirty  bank  shares  had  generally  proved 
sufficient,  with  the  152.  and  the  Government  grant, 
to  support  the  schools  without  the  necessity  for 
private  subscriptions.  During  the  last  few  years 
there  had  been  a  small  annual  deficit,  at  the 
present  time  amounting  to  about  631.,  which  had 
been  provided  for  by  an  overdraft  at  the  bank,  for 
which  the  managers  were  personally  responsible. 

By  the  Education  Act  1902,  s.  7,sub-s.  1  (d),the 
managers  of  a  school  have  to  provide  funds  for 
keeping  the  school-house  in  good  repair,  and 
making  such  alterations  and  improvements  in  the 
buildings  as  may  reasonably  be  required  by  the 
local  education  authority,  and  there  was  evidence 
that  some  portion  of  the  income  of  the  fund  or 
voluntary  subscriptions,  or  both,  would  be  needed 
for  this  purpose.  It  also  appeared  that  the 
income  of  the  fund  and  the  15t.,  together  with 


the  increased  Government  grant  provided  by 
sect  10,  subject.  1.  would  probably  be  more  than 
sufficient  to  provide  for  the  maintenance  of  the 
schools,  without  any  necessity  for  further  help 
from  the  rates. 

In  consequence  of  the  passing  of  the  Education 
Act  1902,  the  question  now  arose  whether  the 
income  arising  from  the  said  thirty  bank  shares 
should,  as  from  the  appointed  day  mentioned  in 
the  Act,  continue  to  be  applied  towards  the 
annual  expenses  of  the  schools,  or  be  otherw  ise 
dealt  with  as  directed  by  the  Act,  or  whether  the 
bank  shares  and  dividends  thereon  from  that 
date  should  be  transferred  and  paid  to  the  vicar 
and  churchwardens  for  the  time  being  of  the 
parish,  to  be  applied  by  them  in  accordance  with 
the  trusts  of  the  will. 

By  the  Education  Act  1902  (2  Edw,  7,  c.  42) : 

Seat.  1.  For  the  purposes  of  this  Act,  ths  oounoil 
of  every  oounty  and  of  every  county  borough  shall  be 
the  looal  education  authority.    .  . 

Sect.  5.  The  local  education  authority  aba!!,  through- 
out their  ana,  have  the  powers  and  duties  of  a  school 
board  and  school  attendance  committee  under  ths 
Klementary  Kdncation  Acts  1870  to  1900  and  any 
other  Aote,  including  local  Acta,  and  shall  al&o  be 
responsible  for,  and  have  the  control  of,  all  secular  in- 
struction in  public  elementary  schools  not  provided  by 
them  :  and  school  boards  and  school  attendance  com- 
mittees shall  be  abolished. 

Seat.  6  (2).  All  pablio  elementary  schools  not  pro- 
vided by  the  looal  education  authority  shall,  in  place  of 
the  existing  managers,  have  a  body  of  managers  con- 
sisting of  a  number  of  foundation  managers,  not 
exceeding  four,  appointed  as  provided  oy  this  Aot, 
together  with  a  number  of  managers,  not  exoesding  two, 
appointed  (a)  where  the  local  education  authority  are 
the  council  of  a  oounty,  one  by  that  oonnoil  sad  oas  by 
the  minor  looal  authority ;  and  (b)  where  the  local 
education  authority  are  ths  ooonoil  of  a  borough  or 
urban  district,  both  by  that  authority. 

Sect.  7  (1)  (d).  Ths  managers  of  the  school  shall 
provide  the  school-house  free  of  any  charge,  except  for 
the  teacher's  dwelling-house  (if  any)  to  ths  local  edu- 
cation authority  for  use  as  a  public  elementary  school, 
and  shall,  oat  of  funds  provided  by  them,  keep  ths 
school-house  in  good  repair,  and  make  Huch  alteration* 
and  improvements  in  the  buildings  as  may  be  reason- 
ably required  by  ths  looal  education  authority :  Pro- 
vided that  such  damage  as  the  local  authority  consider 
to  be  das  to  fair  wear  and  tsar  in  the  use  of  any  room 
in  the  school-house,  for  the  purpoae  of  a  pablio 
school,  shall  be  mads  good  by  ths  looal 


Sect.  18  (I).  Nothing  in  this  Aot  shall  affect  any 
endowment,  or  the  discretion  of  any  trustees  in  respect 
thereof :  Provided  that,  where  under  tho  trusts  or  other 
provisions  affecting  any  endowment,  the  income  thereof 
must  be  applied  in  whole  or  in  part  for  those  purpose* 
of  s  pablio  elementary  school  for  whioh  provision  is  to 
be  made  by  the  local  education  authority,  the  whole  of 
ths  income  or  the  part  thereof  as  tho  case  may  be, 
shall  be  paid  to  that  authority  .  ...  (2)  Any 
money  arising  from  an  endowment  and  paid  to  a  oocnty 
counoil  for  those  purposes  of  a  public  elementary  school 
for  whioh  provision  is  to  be  made  by  the  oonnoil,  shall 
be  credited  by  the  ooonoil  in  aid  of  the  rate  levied  for 
ths  purposes  of  this  part  of  ths  Aot  in  ths  parish  or 
parishes  whioh,  in  ths  opinion  of  ths  ooonoil,  are  served 
by  the  sobool  for  the  purposes  of  whioh  the  earn  is  paid, 
or,  if  the  council  so  direct,  shall  bo  paid  to  the  over- 
seers of  the  parish  or  parishes  in  ths  proportions 
directed  by  the  council  and  applied  by  ths  overseers  in 
aid  of  ths  poor  rate  levied  in  ths  ] 
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The  only  question  argued  upon  this  application 
was  whether,  in  the  events  which  had  happened, 
the  gift  orer  to  the  vicar  and  churchwardens  took 
effect. 

Cave  for  the  trustees  of  the  fund. 

W.  Baker  for  the  present  managers. — Owing  to 
the  generosity  of  the  testator,  there  is  not  now 
the  same  need  for  subscriptions  aB  formerly,  but 
subscriptions  will  be  necessary  to  provide  a  fund 
for  the  repair  of  the  school  buildings  in  accord- 
ance with  Beet.  7,  sub-sect  1  (d)  of  the  Education 
Act  1902.  The  managers  will  have  to  subscribe  or 
obtain  subscriptions  to  clear  off  the  debt  to  the 
bank,  therefore  the  schools  have  not  ceased  to  be 
supported  by  voluntary  subscriptions  within  the 
meaning  of  the  trust,  and  no  forfeiture  has 
taken  place  on  this  ground.  Sect.  5  of  the  Act 
expressly  abolishes  school  boards,  so  the  new 
ducation  authority  is  not  a  school  board,  and  the 
event  contemplated  by  the  testator — namely,  that 
the  school  mi^ht  become  subject  to  the  control  of 
a  school  board,  has  not  yet  happened. 

George  Lawrence,  for  the  Gloucestershire 
County  Council,  adopted  the  above  argument. 
So  lone  as  the  schools  are  not  wholly  supported 
by  public  moneys  the  gift  stands,  and  the  income 
of  this  fund  is  still  applicable  towards  the 
expenses  of  these  schools. 

O^Uy  for  the  vieir  and  churchwardens. — The 
gift  over  takes  effect  on  the  happening  of  either 
of  the  tvo  events  specified  by  the  testator.  The 
schools  have  ceased  to  be  supported  by  voluntary 
subscriptions  as  heretofore,  because  since  the 
testator's  death  subscriptions  have  not  been 
required.  The  schools  have  come  under  the  con- 
trol of  the  local  education  authority,  which  is 
only  a  school  board  under  another  name.  The 
county  council  is  substituted  for  the  school 
board.  On  both  these  grounds  there  has  been  a 
forfeiture, and  the  fund  ought  to  be  transferred 
to  the  vioar  and  churchwardens  in  accordance 
with  the  trust. 

Byrne,  J. — In  this  case  the  testator  made  his 
will  in  1886,  and  thereby  gave  and  bequeathed  to 
the  managers  for  the  time  being  of  the  Leonard 
Stanley  National  Schools  thirty  shares  in  the 
County  of  Gloucester  Bank  Limited,  the  same  to 
be  held  by  the  said  managers,  with  power  to  vary 
investments,  upon  trast  to  pay  the  income  thereof 
in  or  towards  the  annual  expenses  of  the  said 
schools,  so  long  as  the  said  schools  should  be  sup- 
ported by  voluntary  subscriptions;  but  in  the 
event  of  the  said  schools  ceasing  to  be  so  sup- 
ported, or  looming  subject  to  toe  control  of  a 
school  board,  a  gift  over.  The  testator  died  in 
1891.  During  his  lifetime  he  appears  to  have 
found  moneys  when  wanted  for  the  purposes  of 
these  schools.  The  schools  are  built  upon  pro- 
perty in  respect  of  which  a  rent  of  only  Is.  a 
year  is  paid,  and  there  were  a  certain  number  of 
subscriptions.  As  to  what  the  amounts  were  and 
when  they  were  paid  I  have  no  information  ;  but 
up  to  the  time  of  the  testator's  death  moneys 
were  found  by  himself  and  by  others  for  the  pur- 
poses of  the  schools  as  required.  There  was  in 
the  testator's  lifetime  an  endowment  bringing  in 
about  Ibl.  a  year,  which  was  applicable  to  the 
purposes  of  the  schools,  and  which  has  been  con- 
tinued up  to  the  present  tim?.  After  the 
testator's  death,  a  Mr.  Jones  found  moneys  from 
time  to  time  for  the  schools  when  wanted,  but 


there  has  never  been  any  occasion  to  call  for  sub- 
scriptions generally,  or  to  get  annual  subscribers, 
except  to  this  extent,  that  year  by  year  there  has- 
been  some  small  sum  over  and  above  the  receipts- 
to  ba  expended,  and  it  appears  that  the  managers 
have  on  their  own  credit  obtained  an  overdraft 
from  the  bank  to  make  the  extra  payments.  In 
all  these  years  there  is  somewhere  about  60Z.  due 
to  the  bankers.  That  is  a  sum  which,  unless  the 
money  is  forthcoming,  the  managers  have  taken 
upon  themselves  the  liability  to  pay,  and,  there- 
fore, if  the  bank  should  require  them  to  pay  the 
money,  and  they  were  to  pay  it,  they  would  have 
no  right  to  get  the  money  back  from  anyone  else, 
and  they  would  in  fact  become  subscribers  for  the 
necessary  amount.  Now  in  consequence  of  the 
gift  of  the  testator,  and  in  consequence  of  the 
passing  of  the  Education  Act  of  1902  (if  those 
funds  given  by  the  testator  are  available,  in 
addition  to  the  old  endowments  and  in  addition 
to  the  Government  grant  provided  by  sect.  10  of 
the  Act  of  1902),  there  will  be  ample  funds  for 
carrying  on  these  schools  properly  without  having 
to  call  for  any  further  subscriptions,  and,  indeed, 
perhaps  enough  to  piy  off  in  a  short  time  the 
sum  due  to  the  bankers  for  past  over-expenditure- 
it  is  argued  on  behalf  of  the  vicar  and  church- 
wardens that  the  gift  over  has  taken  effect,  by 
reason  of  the  fact  that  there  has  been  nothing  like 
a  receipt  of  subscriptions,  either  annually  or 
otherwise,  fftr  the  period  I  have  mentioned,  and, 
further,  that  the  gift  over  takes  effect  either  if 
the  schools  "  cease  to  be  supported  by  voluntary 
subscriptions  as  now  and  heretofore  in  addition 
to  the  (jorernment  grant,"  or  in  the  event  of  its 
becoming  "subject  to  the  control  of  a  school 
board."  With  reference  to  the  latter,  I  am 
satisfied  that  that  event  has  not  taken  place, 
because  this  school  has  never  yet  come  under  the 
control  cf  a  school  board.  The  local  education 
authority  is  now  the  county  council.  It  has  many 
duties  formerly  discharged  by  the  school  boards; 
but  the  Act  expressly  abolishes  school  boards  in 
so  many  words.  The  new  education  authority  is 
now  a  different  body  from  the  former  school 
board.  It  has  a  different  constitution  and  different 
rights  and  powers.  The  question  is,  Can  the 
schools  be  said  now  to  be  "supported  by  voluntary 
subscriptions  as  now  and  heretofore  in  addition 
to  the  Government  grant "  'i  How  were  they 
supported  before  the  testator's  death  ?  They 
were  supported  by  voluntary  subscriptions  so  far  ■ 
as  the  endowment  was  not  sufficient.  Now  the , 
testator,  knowing  the  position  of  affairs,  gave 
only  the  income  of  this  fund  in  or  towards  the 
annual  expenses  of  the  schools  so  long  as  they 
"  shall  be  supported  by  voluntary  subscriptions  as 
now  and  heretofore."  That  is,  in  aid  of  the 
endowment  for  the  time  being  existing ;  and  it 
appears  to  me  that  he  must  have  contemplated 
that  these  subscriptions  that  he  referred  to 
would  only  be  such  subscriptions,  if  any, 
as  were  necessary,  with  the  endowment,  to 
support  the  schools.  In  my  opinion  there  has 
not  yet  been  any  forfeiture  under  this  clause, 
and  consequently  the  trustees  are  not  bound 
to  transfer  this  fund  to  the  vicar  and  church, 
wardens. 

Solicitors :  Lc  Braetevr  and  Oakley,  for  E.  B. 
Huygarth,  Cirencester;  Walker  and  2?ojcc,  for 
J.  Lnpage  Norri$,  Stroud  ;  Field,  Iio$coe,  and  Co.» 
for  E.  1.  Gardom,  Gloucester. 


Digitized  by  Google 


April  30,  1001.] 


THE  LAW  TIMES. 


Chan.  Div.] 


Dec.  15  and  16,  1903. 

(Before  Farwell,  J.) 

Be  Whitaeee;  Whitaree  v.  Palmer,  (a) 

Administration — Bankruptcy  and  Chancery  rules 
at  to  distribution  of  surplus— Insolvent  estate- 
Matter's  certificate — Estate  originally  insolvent 
enabled  through  fund  falling  in  to  pay  principal 
of  all  debts — Interest  payable  by  law — Bank- 
ruptcy Act  1883  (46  Jt  47  Viet.  c.  52).  s.  40— 
Order  LV.,rr.  62,  63. 

An  estate  originally  insolvent,  and  *o  found  by 
the  master's  certificate  in  an  administration 
action,  teas  augmented  through  a  fund  falling 
in  through  the  court's  setting  aside  a  settlement, 
and  so  became  able  to  pay  the  principal  of  all 
debts,  bnt  not  the  full  interest  even  on  debts  that 
carried  interest  at  law. 

Held,  that  interest  must  be  paid  according  to  the 
bankruptcy  and  not  the  Chancery  rules. 

Re  Henley  (75  L.  T.  Bep.  307)  not  followed. 

Summons. 

On  the  13th  Feb.  1899  an  order  was  made  for 
the  administration  of  the  estate  of  William 
Augustus  Wbitaker,  deceased.  The  plaintiffs 
were  Susannah  Matilda  Maria  Wbitaker  and 
others,  and  the  defendants  were  John  William 
Palmer,  executor  of  the  will,  and  others.  The 
owe  is  reported  on  another  point  83  L.  T.  Rep. 
342  ;  (1900)  2  Ch.  676,  and,  on  appeal,  S3  L.  T. 
Rep.  449;  (1901)  1  Ch.  9. 

It  was  there  certified  by  the  master  that  two 
settlements 'of  5000Z.  and  140001.  made  by  the 
testator  and  dated  the  1st  Oct  1889  and  21st  Dec. 
1896  were  debts,  and  it  was  held  in  that  case  that 
they  ranked  part  passu  with  the  other  creditors, 
the  one  estate  being  deemed  to  be  insolvent.  By 
a  deed  of  covenant  of  the  30th  Aug.  1886 
the  testator  on  his  marriage  with  Mias 
Bryant  covenanted  to  pay  her  an  annuity  of 
400i.  per  annum,  and  he  subsequently  made  a 
voluntary  settlement  of  property  on  her  by  an 
indenture  dated  the  5th  Oct  1894.  By  an  order 
of  the  29th  July  1902,  on  a  second  further  con- 
sideration of  the  action,  the  voluntary  settlement 
was  declared  void  against  creditors,  except  in  so 
far  aa  it  was  necessary  to  sec  ore  the  annuity.  It 
was  ordered  that  an  annuity  should  be  purchased 
for  her  and  the  rest  of  the  money  paid  into 
court.  The  effect  of  this  decision  was  that  the 
estate,  which  was  formerly  held  to  be  insol- 
vent became  solvent,  and  that  there  was  a 
balance  of  about  4002.  or  5001.  to  the  good.  The 
solicitors  of  the  Cardiff  branch  of  the  London 
and  Provincial  Bank,  who  were  creditors  for  a 
large  amount,  raised  the  point  whether,  in  view  of 
the  fact  that  in  their  case  interest  was  payable 
by  law,  while  in  the  case  of  the  other  creditors  it 
was  only  payable  under  tho  rules  of  the  court,  the 
bank  would  be  entitled  to  be  paid  its  interest 
tirst,  as  would  be  the  case  if  the  Cbancary  rules 
prevailed.  The  surplus  would  not  be  sufficient 
to  pay  the  interest  of  this  debt  in  full.  A 
summons  raising  the  question  was  taken  out  and 
adjourned  into  court. 

S.  B.  L.  Druce  for  the  trustees  of  the  voluntary 
settlement. 

E.  Ford  for  the  London  and  Provincial  Bank. 
—The  fact  that  there  is  a  surplus  ousts  the 
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bankruptcy  rules  and  makes  the  Chancery  rules 
apply.   The  case  is  covered  by 

Re  Henley,  75  L.  T.  Ksp.  307 ; 

Order  LV  ,  r.  63. 

T.  L.  Wilkinson  for  creditors  whose  debts  did 
not  carry  interest  by  law. — The  rules  of  bank- 
ruptcy  still  apply,  for  the  estate  is  insolvent  in 
that  it  cannot  pay  interest  on  a  debt  wbich  by  law 
carries  interest.  In  Be  Henley  the  estate  was  able 
to  pay  interest  in  full  on  all  debts  that  by  law 
carried  interest.  Be  Whitaker  (83  L.  T.  Rep.  449) 
is  an  authority  that  the  bankruptcy  rules  apply 
when  an  estate  is  insolvent 

E.  P.  Hewitt  for  a  creditor  of  the  same  class. — 
Even  where  an  estate  is  unable  to  pay  the  costs  of 
administration,  the  bankruptcy  and  not  the 
Chancery  rules  apply : 

Be  Leng.  72  L.  T.  Esp.  407;  (1895)  1  Ch.  «52. 
He  also  referred  to 

Re  Hopkins,  30  L.  T.  E'p.  627  ;  18  Ch.  Div.  370  ; 
Re  Summers,  60  L.  T.  Bap.  45  ;  13  Ch.  Div.  136. 

J.  O.  Micklethwait  for  other  creditors  of  the 
same  claaa. 

/.  G.  Wood  for  the  executors. 

Farwell,  J.— This  is  in  some  way  a  difficult 
caBe.  Before  the  Judicature  Act  the  rules  in 
bankruptcy  and  in  the  Court  of  Chanoery  differed 
aa  to  the  payment  of  interest  in  the  case  of  an 
insolvent  estate.  Sect  10  of  the  Judicature  Act 
1875  provides  that  "  in  the  administration  by  the 
court  of  the  assets  of  any  person  who  may  die 
after  the  commencement  of  that  Act  and  whose 
estate  may  prove  to  be  insufficient  for  the  pay- 
ment  in  full  of  his  debts  and  liabilities,  and  in  the 
winding-up  of  any  company  under  the  Companies 
Acts  1862  and  1867  whose  assets  may  prove  to  be 
insufficient  for  the  payment  of  its  debts  and 
liabilities  and  the  costs  of  winding-up,  the  same 
rules  shalt  prevail  and  be  observed  as  to  the 
respective  rights  of  secured  and  unsecured ' 
creditors  and  as  to  debts  and  liabilities  provable 
and  as  to  valuation  of  annuities  and  future  and 
contingent  liabilities  respectively  as  may  be  in 
force  for  the  time  under  the  law  of  bankruptcy. 
Is  this  estate  now  insufficient  to  meet  the  debts 
and  liabilities  of  the  deceased  debtor  ?  It  waH 
insufficient  originally  when  the  estate  was  being 
administered,  but  since  then  a  settlement  has  been 
set  aside,  and  the  estate  has  been  increased  by  an 
unexpected  fund,  so  that  it  is  now  able  to  piy  the 
principal  of  all  debts.  But  there  is  not  a  surplus 
available  to  pay  all  interest  due  up  to  the  date  of 
payment  in  respect  even  of  debts  that  carry 
interest  at  law.  As  a  matter  of  fact,  is  the  estate 
insufficient  ?  Has  every  creditor  who  has  come 
in  been  paid  everything  that  he  was  entitled  in 
any  way  to  be  paid  as  interest  ?  I  think  that  it  ia 
clear  that  the  estate  is  insolvent  within  the  mean- 
ing of  sect.  10.  I  should  therefore  hold  that  the 
bankruptcy  rules  apply,  but  I  am  told  that 
North,  J.  decided  to  the  contrary  in  Be  Henley 
(ubi  sup.),  and  I  am  asked  to  follow  that  decision. 
Now,  Rigby,  L.J.  in  Be  Whitaker  (1901)  2  Ch.,  at 
p.  12)  says :  "  Sect  10  provides  (among  other 
things)  that  the  rules  for  the  time  being  in  force 
in  bankruptcy  as  to  debts  provable  shall  apply  in 
the  administration  by  the  High  Court  of  the 
estate  of  a  deceased  insolvent.  Upon  the  true 
construction  of  the  words  I  think  they  do  not 
deal  simply  with  the  proof  of  debts.   The  same 


Be  Wbitaker;  Whitaker  v.  Palmkr. 


Digitized  by  Google 


278-Voi.  xcl 


THE  LAW  TIMES. 


Chaw.  Div.; 


rules  are  to  prevail  '  as  to  debts  and  liabilities 
provable.'  1  cannot  read  these  words  as  meaning 
simply  '  as  to  the  proof  of  debts  and  liabilities.' 
I  think  tbey  mean  that,  whatever  general  rules 
are  in  force  in  the  Court  of  Bankruptcy  for  the 
time  being  with  regard  to  debts  and  liabilities 
provable  shall  apply  in  the  administration  of 
insolvent  estates  in  Chancery  "  It  is  said  that 
interest  in  this  case  would  not  be  provable  in 
bankruptcy.  This  in  a  way  is  true.  Still  the 
creditor  gets  it  there  as  something  incidental  to 
his  provable  debts.  I  think,  however,  tbat 
Rigby.  L.J.  intended  to  show  the  true  con- 
struction of  the  section  in  the  Judicature  Act 
—tbat  it  was  broader  than  was  supposed  in 
cases  like  Re  Maggi  (4C  L.  T.  Rep.  362; 
20  Ch.  Div.  5+5 1.  It  would  be  a  curious 
result  if,  following  the  decision  of  North,  J. 
in  Re  Henley,  the  court  were  on  one  set  of 
principles  to  pay  the  principal  debts  owing, 
and  on  another  set  of  principles  to  pay  the 
interest  due  thereon.  As  to  that  decision,  it  may 
be  distinguishable  from  this  case  on  the  grounds 
urged  in  the.argument,  that  there  the  estate  was 
actually  solvent,  for  it  was  able  to  pay  all  prin- 
cipal debts  and  all  legal  interest,  though  unable 
to  pay  what  may  be  called  bounty  interest.  In 
my  opinion,  however,  this  is  itu material.  Even 
if  the  case  were  the  same  as  the  case  heie,  it 
would  be  inconsistent  with  Re  Whi taker.  I  do 
not,  therefore,  follow  it.  and  I  hold  tbat  the 
surplus  is  distributable  according  to  the  bank- 
ruptcy rules. 

Solicitors  :  Gamlen,  Burdeit,  and  Gamlen  .-  Ride- 
dale  and  Son,  for  Grover,  Grover,  and  William- 
ton,  Cardiff;  Indermaur  und  Brown;  Stow, 
Pretton,  and  Lyttelton.  for  Keary.  Stokes,  and 
White,  Chippenham. 


Feb.  20  and  March  1. 

(Before  Farwell,  J.) 

Lawson  v.  Reynolds  and  others,  (a) 

Juitieet — Mayor  of  borough — Borough  justice  ex 
officio—  County  Justice  sitting  within  the  borough 
— Mayor's  right  to  preside — Borough  bushiest — 
Municipal  Corporations  Act  1882  (45  A  46  Vict, 
c.  50),  «.  154,  155. 

If  a  borough  has  no  separate  commission  of  the 
pence,  to  that  the  mayor  is  a  borough  justice 
virtute  officii,  he  is  not  entitled  to  take  the  chair 
at  a  sitting  within  the  borough  of  county  justices 
where  the  court  is  sitting  at  a  petty  sessional 
division,  the  fact  that  the  offence  being  tried  was 
committed  entirely  within  the  borough  makes  no 
difference. 

The  expression  "  business  of  the  borough,"  as  uted 
in  the  Municipal  Corporations  Act  1^2,  t.  155 
(2),  means  the  business  which  a  court  assembled 
by  the  mayor  of  a  borough  transacts.  The  busi- 
ness of  a  court  sitting  as  a  petty  sessional 
division  is  county  business  and  remains  to, 
although  the  particular  case  being  tried  might 
have  been  treated  as  borough  business. 

The  principle  ofR.  r.  Sainsbury  (1791,4  T.  R.  451) 
applied. 

Bt  Rojal  Charter,  dated  the  17th  Aug.  19<>3,  the 
Urban  District  of  Hornsey  was  constituted  a 

(a)  B*|)oriml  by  U  C  (Uh>ii,  Esq..  Barriaur-at-Law. 
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borough.  The  creation  of  this  borough  took 
effect  on  the  9th  Nov.  1903,  and  the  plaintiff  was 
on  that  day  elected  mayor  of  tbe  borough. 

By  virtue  of  holding  that  office  he  became  a 
borough  justice,  and  on  the  same  day  he  duly 
took  the  oath  of  allegiance  and  the  judicial  oatha 
required  to  be  taken  bj  a  justice  in  accordance 
with  sect.  157  (2)  of  the  Municipal  Corporations 
Act  18*2. 

The  new  borough  forms  part  of  tbe  Higbgate 
petty  sessional  division  of  the  county  of 
Middlesex.  There  is  no  separate  commission  of 
the  peace  for  the  borough,  «nd  there  has  been  no 
grant  of  a  separate  court  of  quarter  sessions  of 
tbe  peacQ  to  the  borough. 

Fur  some  years  the  justices  of  the  county  have 
sat  at  a  court  house  situate  in  Archway-road, 
within  the  borough  of  Hornsey,  where  they  have 
held  special  petty  sessions  for  the  Higbgate 
Division. 

The  plaintiff  claimed  to  be  entitled  under 
sect.  155  of  the  Municipal  Corporations  Act  18*2 
to  take  the  chair  at  the  meetings  of  the  county 
justices  at  the  comt  bouse  whenever  business 
arising  out  of  acts  committed  within  the  botough 
was  being  transacted. 

The  county  justices  passed  a  resolution  on  the 
25th  Nov.  19)3  of  which  the  following  is  a 
minute : 

The  jr  it  ices  are  not  prepared  to  admit  tbe  right  of 
the  mayor  io  Uk«  tbe  ebair  during  tbe  bearing  of  ca»es 

aruing  in  the  btroogb. 

The  justices,  however,  intimated  to  the  plaintiff 
that  they  were  prepared  to  consider  any  claim 
made  on  his  behalf  to  take  the  chair  for  any 
specific  business  arising  within  the  borough. 

On  the  9th  Dec.  1903,  when  the  county  justices 
had  met  in  the  ordinary  course  at  the  court 
house  for  tbe  transaction  of  the  business  of  the 
petty  sessional  division,  the  plaintiff  claimed  to 
take  tbe  ohair  for  the  trial  of  a  youth  charged 
under  2  &  3  Vict.  c.  47,  s.  54  (15),  with  throwing 
stones  to  the  damage  or  danger  of  any  person. 
This  offence  had  been  committed  within  the  area 
of  the  borough. 

The  defendants  i  being  the  justices  of  the  county 
then  present)  refused  to  admit  the  plaintiff's 
claim. 

The  plaintiff  thereupon  commenced  this  action, 
the  writ  being  issued  on  the  11th  Dec.  1903. 

The  following  sections  of  the  Municipal  Cor- 
porations Act  1882,  in  addition  to  sect.  155,  which 
is  «et  forth  in  extenso  in  the  judgment,  were 
referred  to  in  tbe  course  of  the  argument : 

Seat.  15  (5).  He  shall,  subject  to  the  provisions  of 
this  Act  respecting  justices,  have  precedence  in  all 
places  in  the  borough. 

"  He  "  in  the  above  sub- section  is  "  the  mayor." 

Sect.  154  (1).  Where  a  borough  haa  not  a  separate 
court  of  quarter  sessions,  the  justices  of  the  county  io 
which  tbe  borough  is  situate  aball  exerciie  tbe  jurm- 
diction  of  justices  in  and  for  tbe  borough  as  fully  a* 
tbey  can  or  ought  in  and  for  the  county. 

Sect.  156.  It  aball  be  lawful  for  tbe  yueen,  on  the 
petition  of  tbe  council  of  a  borough,  to  grant  to  the 
borough  »  separate  eommiaaion  of  the  peace. 

Sect.  157  (1).  It  shall  be  lawful  for  the  Queen,  from 
time  to  time,  to  assign  to  any  ]<ereons  Her  Majesty's 
commission  to  set  as  justices  in  and  for  each  borough 
having  a  separate  commission  of  the  peace.  (2)  A 
justice  for  a  borough  shall  rot  be  capable  of  acting  as 
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snch  until  be  bat  taken  the  oaths  required  to  be  Uken 
by  justices,  esoept  the  oath  m  to  nualification  by 
MUt«,  and  mad*  before  the  mayor  or  two  otber  mem- 
ber* of  the  eonnoil  a  deeWration,  as  la  the  eifbih 
schedule.  (3)  He  must,  while  acting  a*  snob,  reside  io 
or  within  seven  miles  of  the  borough,  or  occupy  a  house, 
warehouse,  or  other  property  in  the  borongh.    .    .  . 

Sect.  158  (1).  A  justice  for  a  borough  shall,  with 
respeot  to  offences  committed  and  matter  a  arming 
within  the  borough,  have  the  same  jurisdiction  and 
i^thoiity  as  a  jastioe  for  a  county  baa  under  any  local 
or  general  Act  with  respect  to  offenoes  committed  and 
matters  arising  within  the  oonnty ;  except  that  be 
shall  not,  by  virtue  of  hie  being  a  justice  for  the 
horongb.  act  as  a  justice  at  any  oourt  of  gaol  delivery 
or  quarter  ssssionw,  or  in  making  or  levying  any  county 
or  borough  rate. 

Macmorran,  K.C.  and  E.  Beaumont  for  the 
plaintiff.— We  submit  that  the  plaintiff  is  clearly- 
entitled  to  the  right  he  now  claims  in  view  of  the 
wordings  of  sect.  155  of  the  Municipal  Cor- 
porations Act  1882.  The  older  statute — viz.,  the 
Municipal  Corporations  Reform  Act  (5  &  6 
Will.  4.  c.  76)  only  provided  by  sect.  57  that  the 
mayor  of  a  borough  should  have  "  precedence  in 
all  places  within  the  borough."  This  was  held  in 
Ex  parte  the  Mayor  of  Birmingham  (3  L.  T. 
Rep.  270  ;  30  L.  J.  2.  Q.  B.)  to  refer  only 
to  social  and  not  magisterial  precedence.  The 
present  Act  goes  further,  and,  after  pro- 
viding  that  the  mayor  shall  have  precedence 
"over  all  other  justices  acting  in  and  for  the 
borough,"  sect.  155  goes  on :  "  And  be  entitled  to 
take  the  chair  at  all  meetings  of  justices  held  in 
the  borough  at  which  he  is  present  by  virtue  of 
his  office  of  major ;  except  that  he  shall  not  by 
virtue  of  this  section  have  precedence  over  the 
Justices  acting  in  and  for  the  county  in  which  the 
borough  or  any  part  thereof  is  situate,  unless  when 
acting  in  relation  to  the  business  of  the  borough." 
This  can  only  relate  to  magisterial  precedence. 
Where,  as  in  this  case,  there  are  no  quarter 
sessions  nor  commission  of  the  peace,  the  county 
justices  and  the  mayor  and  ex-mayor  have  con- 
current jurisdiction  within  the  borough ;  the 
mayor  and  ex-mayor  being  borough  justices  ex 
officio  (Municipal  Corporations  Act  1882,  ss.  154, 
155) — that  is,  county  justices,  with  their  powers 
limited  to  a  special  locality,  viz.,  the  borough: 
(Mayor  of  Reigate  v.  Uart,  L.  Rep.  3  Q.  B.  244, 
248).  This  exactly  brings  the  case  within  the 
wording  of  the  exception  in  sect.  155  (2),  and  the 
mayor  is  therefore  entitled  to  preside  when  the 
justices  are  acting  in  relation  to  the  business  of 
the  borough.  The  sole  question  becomes,  there- 
fore, what  is  "business  of  the  borough."  We 
submit  that  it  is  any  business  which  comes  before 
the  justices  for  transaction  and  which  has  arisen 
entirely  within  the  borough.  Just  such  a  case  in 
fact,  as  this  offence  of  throwing  stones  within 
the  borongh :  (see  the  definition  of  "  borough 
business"  in  17  &  18  Vict.  c.  20,  ss.  2,  lti.) 
They  also  referred  to 

Reg.  v  Whittle,  1849,  13  Q.  B.  248 ; 

Wilson  v.  Btrugnell,  45  L.  T.  Bep.  219 ;  7  Q.  B. 
Div.  546; 

Municipal  Corporations  Act  1882,  s.  15  (1). 

Warmington,  K.C.  and  DanckwerU,  K.C. 
f Eustace  Hillt  with  them)  for  the  defendants.— 
Sect.  155  (2)  of  the  Municipal  Corporations  Act 
1882  does  not  give  the  mayor  the  right  to  preside 
at  petty  sessions.   The  mayor  and  ex-mayor  can 


hold  sittings  in  their  borough,  and  the  mayor  is 
then  entitled  to  preside,  even  though  assisted  by 
county  justices.  Here  the  county  justices  were 
meeting  to  take  petty  sessional  business  and  not 
borough  business,  and  the  mere  fact  that  a  cer- 
tain offence  to  be  tried  was  committed  within  the 
borough  does  not  alter  the  business  from  petty 
sessional  to  borough  business  as  suggested.  If 
"  business  of  the  borough  "  was  intended  to  mean 
what  has  been  suggested,  why  was  not  the  expres- 
sion in  sect.  158,  "  offences  committed  and  matters 
arising  within  the  borough,"  employed  ?  A  con- 
sideration of  the  old  common  law  position  will 
throw  light  on  what  was  meant  by  borough 
business.  The  original  position  or  borough 
justices,  who  could,  since  27  Hen.  8,  c.  24,  be 
appointed  by  Royal  Charter  alone,  is  clearly  seen 
by  the  cases  of 

Blankley  v.  Winttanley,  1789,  3  T.  R.  279  ; 

R.  v.  Sai»»b»ry,  1791.  4  T.  K.  451  : 

Joint  v.  HMImum,  1825,  3  B.  ft  C.  7C2 ; 

R.  v.  Amos,  1819,  2  B.  ft  Aid.  533. 
From  these  we  see  that  the  Municipal  Cor- 
porations Act  1882.  in  dealing  with  this  subject, 
was  to  a  great  extent  declaratory.  Sect  154(1) 
stated  the  recognised  position  in  boroughs  where 
there  were  no  quarter  sessions.  Then  sects.  156, 
157, 158,  loll,  and  160  state  how  a  separata  com- 
mission of  the  peace  is  obtained,  and  deal  with  the 

!K>sition  of  borough  justices  in  such  a  case,  and 
ay  down  what  had  been  long  recognised  at 
common  law,  that  the  borough  justices  and 
county  justices  were  to  have  concurrent  jurisdic- 
tion. Sect.  155  (1)  deals  with  the  case  where 
there  is  no  commission  of  the  peace,  and  exact 
that  the  mayor  and  ex-mayor  shall  be  borough 
justices  virtnte  officii,  and  it  is  submitted  that 
the  intention  of  the  Act  was  to  give  them  the 
status  of  borough  justices,  as  set  forth  in  the 
subsequent  sections  and  no  more.  Sect.  155  (2) 
must  then  relate  to  the  position  when  there  is  a 
separate  commission  of  the  peace  for  the  borongh, 
while  the  exception  in  that  sub  section  exactly 
covers  a  case  like  the  present,  and  gives  no  pre- 
cedence to  the  mayor,  because  borough  business 
was  not  being  transacted.  The  oounty  justices 
bad  assembled  to  transact  business  of  the  petty 
sessional  division,  that  is  county  business.  They 
had  seisin  of  the  jurisdiction  in  the  business 
before  them  as  being  county  business,  and  in 
accordance  with  B.  v.  Saimiury  (i*6»  sup.)  no 
part  of  that  business  could  be  intercepted  by  the 
borough  justices  and  treated  as  borough  busi- 
ness. We  submit,  therefore,  that  the  plaintiff's 
contention  must  fail.  They  also  referred  to 
R.  v.  J>utic*i  <>/  Devon,  1818,  1  B.  ft  Aid.  588 ; 
Darby  v.  The  Queen,  1845,  12  CI.  ft  F.  520. 
Macmorran,  K.C.  in  reply. 

March  1.— Farwell,  J.  delivered  the  following 
written  judgment :— The  Mayor  of  Hornsey  claims 
a  declaration  that  he  is  entitled,  by  virtue  of 
sect.  155  of  the  Municipal  Corporations  Act  1882. 
to  precedence  over  all  justices  of  the  peace  for 
the  county  when  sitting  at  petty  sessions  within 
the  borough  and  acting  in  relation  to  the  busi- 
nese  of  the  borough  under  the  following  circum- 
stances. The  borough  of  Hornsey  forms  part  of 
the  county  of  Middlesex,  and  was  incorporated  by 
Royal  Charter  of  the  17th  Aug.  1P03.  The  plain- 
tiff was  duly  elected  mayor  of  the  borough  on  the 
9th  Nov.  l!»03,  and  has  taken  the  oath  of  allegi- 


Digitized  by  Google 


280-Voi.  xc]  THE  LAW  TIMES.  [April  30,  tm. 


Chan.  Div.] 


anoe  and  the  judicial  oaths  required  to  be  taken 
by  a  justice  of  the  peace  for  the  borough  and 
also  by  a  justice  01  tbo  peace  for  the  county. 
The  borough  has  not  a  separate  court  of  quarter 
sessions,  nor  has  it  a  separate  commission  of  the 
peace,  and  the  county  justices  continue  to  hold 
petty  sessional  courts  for  the  Higfagate  Division 
in  exactly  the  same  way  aa  they  held  them  before 
the  incorporation,  and  their  jurisdiction  is  in  no 
way  abridged  or  affected  by  the  inoorpjration. 
The  question  turns  on  the  true  construction  of 
«ect.  155  of  the  Municipal  Corporations  Act  188- , 
which  is  as  follows :  14  (1)  Tbe  mayor  shall,  by 
virtue  of  his  office,  be  a  j  uatice  for  tbe  boron  g  h ,  and 
shall,  unless  disqualified  to  be  mayor,  continue  to 
'be such  a  i notice  during  the  year  next  after  he 
ceases  to  be  mayor.  (2)  The  mayor  shall  have 
precedence  over  all  other  justices  acting  in  and 
for  the  borough,  and  be  entitled  to  take  tbe 
chair  at  all  meetings  of  justices  held  in  the 
borough  at  which  he  is  present  by  virtue  of  his 
office  of  mayor ;  except  that  he  shall  net,  by  virtue 
of  this  section,  have  precedence  over  the  justices 
acting  in  and  for  the  county  in  which  the  borough 
or  any  part  thereof  is  situate,  unless  when  acting 
in  relation  to  the  businers  of  tbe  borough,  or 
over  any  stipendiary  magistrate  engaged  in 
administering  justice."  The  Act  obviously  con- 
-  templates  that  the  mayor  will  sit  with  the  county 
justices,  and  gives  him  the  right  to  take  the 
chair  at  all  meetings  of  justices  held  in  the 
borough  at  which  he  is  present  virtute  officii,  and 
not  merely  at  meetings  of  borough  justices,  for, 
having  regard  to  the  exception,  I  cannot  read 
"justices  "as  if  it  were  "such  justices."  This 
right  to  attend  meetings  of  the  county  justices  is 
in  accordance  with  the  general  law  as  laid  down 
in  R.  v.  Amot  (1819,  2  B.  Sl  A.  533),  and  stated 
by  Lord  Blackburn  in  Mayor  of  Reigate  v.  Hart 
(L.  Rep.  3  Q.  B.  241,  at  p.  248:,  that  in  a  borough 
where  there  is  no  court  of  quarter  sessions  and 
no  non-intromittant  clause  in  tbe  charter  (which 
is  this  case)  the  justices  of  the  borough  have  no 
exclusive  jurisdiction  within  the  borough  and  no 
jurisdiction  beyond  the  borough,  but  act  in  ease 
and  in  aid  of  tbe  county  justices,  so  far  as  they 
act  upon  what  are  at  the  same  time  borough  and 
county  offences,  and  all  acts  that  tbe  borough 
justices  can  do  can  be  done  by  the  county  justices. 
The  county  justices  and  the  borough  justices 
have  exactly  tbe  same  powers  and  authorities, 
but  the  ambit  of  the  exercise  of  such  powers  is 
different — that  of  tbe  county  justices  includes, 
and  that  of  the  borough  justices  is  limited  to, 
offences  committed  within  the  borough.  They 
may  act  together  (per  Lord  Kenjon.  R.  v. 
Sainsbury,  4  T.  R.  4S1,  at  p.  456),  and  the  county 
justices  cannot  lawfully  exclude  the  borough 
justices  (Reg.  v.  Williamson,  7  Times  L.  Rep. 
534),  and  the  county  justices  can,  if  tbey  please, 
sit  with  the  borough  justices  in  petty  sessions 
for  the  borough  and  dispose  of  borough  business. 
This  brings  me  to  the  consideration  of  the  excep- 
tion. 1  observe  that  the  sub-section  begins  by 
giving  precedence  and  the  right  to  take  the  chair, 
while  the  exception  specifies  precedence  only,  and 
I  do  not  forget  that  under  the  Act  5  and  G 
Will.  4,  c.  76,  it  was  held  that  words  giving  prece- 
dence only  applied  to  social  and  not  to  magis- 
terial precedence,  e.g.,  Ex  parte  Mayor  of  Sir. 
mingluxm  (30  L.  J.  2,  Q.  B.).  but  I  do  not  think 
that  it  is  possible  eo  to  limit  the  exception, 
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having  regard  to  tbe  reference  to  business. 
The  next  question,  to  my  mind,  is,  "What  is 
meant  by  '  the  business  of  the  borough  ? ' "  The 
facts  in  the  present  case,  and  on  which  alone 
I  express  an  opinion,  are  as  follows :  On  the 
i*th  Dec.  1003  the  county  justices  for  the  petty 
sessional  division  of  Higugate  sat  at  Hornsey  in 
petty  sessions.  The  business  of  the  court 
included  an  information  laid  against  Gerald 
Herman  for  throwing  stones  within  the  borough 
on  a  summons  against  Herman  signed  by  a  county 
justice.  Oil  the  ci.se  being  called  on  the  mayor 
claimed  the  right  to  take  the  chair  on  the  ground 
that  he  was  entitled  so  to  do  on  all  cases  in  which 
the  offence  had  been  committed  within  the 
borough.  His  right  was  not  admitted,  and  this 
action  is  brought  to  establish  such  right.  I  am 
of  opinion  that  the  mayor  has  no  snch  right.  The 
court  was  sitting  as  a  petty  sessional  division, 
not  as  petty  sessions.  The  summons  was  granted 
by  a  county  justice,  and  the  county  justices  bad 
full  jurisdiction  to  deal  with  the  case.  The  fact 
that  if  there  were  a  mayor  and  ex-mayor,  so  as 
to  constitute  a  quorum,  they  could  have  sat  in 
petty  sessions  (see  Reg.  v.  Whittle*,  1849, 
13  Q.  B.  248,  at  p.  254)  and  have  granted  a  sum- 
mons to  bring  the  prisoner  before  them  does  not 
make  the  trial  of  this  offence  business  of  tbe 
borough.  It  was,  in  fact,  business  of  the  county, 
and  not  the  less  so  because  it  might  in  certain 
events  Lave  been  dealt  with  as  business  of  tbe 
borough.  Even  if  there  were  a  quorum  of 
borough  j  ustioes,  they  could  not  as  snch  try  the  case 
after  the  jurisdiction  of  the  county  justices  had 
attached.  When  a  case  has  once  been  earmarked 
as  county  business  or  borough  business  by  the 
issue  of  a  proper  summons  to  appear  before  the 
county  or  the  borough  tribunal,  as  the  case  may 
I  be,  the  county  justices  or  the  borough  jastices,  as 
the  case  may  be,  have  seisin  of  it,  and  the  other 
body  of  justices,  although  having  concurrent 
jurisdiction,  cannot  intercept  the  case.  The 
question  before  me  is  governed,  in  my  opinion,  by 
the  decision  of  the  Court  of  King's  Bench  in  R. 
v.  Saintbury  (4  T.  R.  451),  that  where  two  sets  of 
magistrates  have  a  concurrent  jurisdiction  and  one 
appoints  a  meeting  to  grant  ale  licences,  their 
jurisdiction  attaches  so  as  to  exclude  the  others, 
although  both  might  sit  together.  In  that 
case  the  mayor  and  some  of  the  aldermen  of  the 
City  had  by  charter  jurisdiction  in  Southwark, 
but  as  the  charter  contained  no  non-intromittant 
clause  the  jastices  of  Surrey  bad  a  concurrent 
jurisdiction.  Lord  Kenyon,  at  p.  456,  says :  "  But 
another  question  has  arisen  ana  which  is  proper 
should  be  settled,  whether  it  be  legal  (for  whether 
it  be  decent  or  decorous  no  person  can  doubt)  for 
two  sets  of  magistrates,  having  a  concurrent 
jurisdiction  to  run  a  race  in  the  exercise  of  any 
part  of  their  jurisdiction?  It  is  of  infinite 
importance  to  the  public  that  tbe  acts  of  magis- 
trates should  not  only  be  substantially  good,  but 
also  that  they  Bbould  be  decorous.  The  facts  in 
this  case  are  shortly  these :  Some  of  the  justices 
for  the  county  of  Surrey,  having  before  them  the 
statute  of  26  Ceo.  2,  and  knowing  that  the  licences 
ought  to  be  granted  on  a  certain  day  and  time, 
appointed  a  day,  the  4th  Sept.,  for  licensing 
alehouses  in  this  division,  on  which  day  they 
accordingly  held  their  meeting ;  and  certain  of  the 
magistrates  of  the  City  of  London,  who  in  general 
are  competent  to  this  purpose,  appointed  another 
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meeting  on  a  subsequent  day.  Bat  the  jarisdic- 
tion  of  the  justices  who  had  appointed  the  first 
meeting  had  attached  before  this  time ;  not, 
indeed,  bo  as  to  exclude  the  City  justices  from 
acting  at  the  first  meeting,  for  they  might 
all  hare  acted  together ;  but  it  excluded 
the  City  justices  of  their  jurisdiction  to  act  on 
the  subsequent  day.  On  the  general  question, 
therefore,  I  am  clearly  of  opinion  that  the  Surrey 
justices  and  the  magistrate*  for  the  City  hare  a 
co-ordinate  jurisdiction  within  this  district ;  and 
that  the  meeting  of  the  City  justices  in  this  case 
was  illegal,  the  jurisdiction  of  the  other  magi- 
strates having  firet  attached."  In  my  opinion  the 
mayor  in  the  case  before  me  could  not  issue  a 
summons  against,  or  hold  a  petty  sessions  for  the 
borough  on,  a  prisoner  already  summoned  before 
the  county  justices,  because  the  jurisdiction  of 
the  latter  had  already  appropriated  it  as  county 
business,  and  by  parity  of  reasoning  he  cannot 
be  heard  to  intervene  and  say  that  it  is  borough 
business  for  the  purpose  of  founding  upon  it  a 
claim  to  take  the  chair  at  a  meeting  of  the  county 
justices  sitting  for  the  petty  sessional  division  to 
try  it.  It  was,  in  fact,  ab  initio  and  remained 
throughout  county  business.  In  the  same  way, 
if  there  were  a  borough  petty  sessions  and  the 
summons  had  required  the  prisoner  to  attend 
there,  the  county  justices  could  not  have  inter- 
cepted it,  and  if  they  had  chosen  to  sit  at  the 
borough  sessions  the  mayor  would  have  taken  the 
chair.  The  result  is  that  the  action  fails  and  is 
dismissed  with  costs. 

Solicitor  for  the  plaintiff ,  L.  J.  Tatnam. 

Solicitor  for  the  defendants,  Richard  Nicholson. 


Wednesday,  Jan.  20. 
(Before  Eady,  J.) 
Be  King;  Tea  vers  v.  Kelly.  (*} 

Will — Construction — Settlement  estate  duty  pay- 
able on  personalty  —  Direction  to  pay  testa, 
mentary  expenses — Finance  Act  181)6  (59  «£•  60 
Vict.  c.  28).  s.  19,  tubs.  1. 

A  testator  who  died  in  1899,  by  his  will  made  in 

■  1895,  bequeathed  legacies  to  three  sons  "free  of 
all  duties,"  and  then  bequeathed  legacies  of 
larger  amounts  to  his  daughter  and  two  younger 
sons  without  adding  the  words  "free  of  all 
duties,"  and  directed  his  daughter's  legacy  to 
be  retained  by  the  trustees  and  held  upon  the 
same  trusts  as  her  share  of  residue  thereinafter 
given  to  her.  He  then  gave  his  residuary  real 
and  personal  estate  to  his  trustees  upon  trust 
for  conversion,  and  directed  that  out  of  the 
proceeds  of  sale  the  trustees  should  pay  his 
funeral  and  testamentary  expenses  and  debts  and 
legacies  and  the  legacy  duty  thereon,  and 
should  stand  possessed  of  the  residue  in  trust 
for  his  daughter  and  his  two  younger  sons.  He 
afterwards  settled  the  daughter's  share  upon 
trusts  for  the  benefit  of  herself  and  issue. 

Cpon  an  originating  summons  taken  out  by  the 
trustees  for  the  determination  of  the  question 
whetlier  the  settlement  estate  duty  payable  on 
the  daughters  settled  legacy  and  settled  share  of 
residue  was  payable  out  of  that  legacy  and  share 
of  residue  or  out  of  the  general  residuary  estate  : 

Held,  that  the  settlement  estate  duty  was  not  a 
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testamentary  expense,  and  xcas  payable  out  of 
the  settled  property  and  not  out  of  the  general 
residuary  estate. 

John  Kino,  who  died  on  the  26th  March  1899,  by 
his  will  made  on  the  11th  Nov.  1895  gave  certain 
pecuniary  and  specific  legacies,  and  th?n  gave  to 
each  of  his  sons,  John  W.  King  and  Henry  M. 
King,  a  legacy  of  12,0001. "  free  of  all  duties,  and 
to  his  daughter  Annie  M.  C  Kelly,  then  and 
therein  described  as  Annie  M.  C.  King,  and  two 
younger  sons,  Arthur  Herbert  King  and  Alfred 
thilip  King, the  legacy  of  20,0001.  each,  the  expres- 
sion "  free  of  all  duties  "  not  being  repeated  in  the 
case  of  the  last- mentioned  legacies.  The  will 
then  settled  the  two  legacies  of  12,0001.  each  upon 
certain  trusts  for  the  benefit  of  the  legatees  and 
their  respective  families ;  and  the  legacy  of  20,0002. 
given  to  his  daughter  was  directed  to  be  retained 
uy  the  trustees  and  held  upon  the  same  trusts  as 
the  daughters  share  of  residue.  The  testator 
devised  bis  residuary,  real,  and  personal  estate 
upon  trusts  for  conversion,  and  directed  that  out 
of  the  proceeds  of  sale  the  trustees  should  pay 
his  funeral  and  testamentary  expenses  and  debts 
and  legacies,  and  the  legacy  duty  thereon,  and 
should  stand  possessed  of  the  residue  in  trust  for 
his  three  younger  children,  the  said  Annie  M.  C. 
Kelly,  Arthur  H.  King,  and  Alfred  P.  King,  in 
equal  shares.  The  will  then  contained  a  settlement 
of  the  daughter's  share  of  residue  for  the  benefit 
of  herself  and  issue. 

This  was  an  originating  summons  taken  out  by 
the  trustees  of  the  will  for  the  determination  of 
the  question  whether  upon  the  true  construction 
of  the  will  the  settlement  estate  duty  payable  on 
the  settled  legacy  of  20,0001.  and  on  the  settled 
share  of  the  residuary  estate  thereby  bequeathed 
on  trusts  for  the  benefit  of  Annie  M.  C.  Kelly 
and  her  children,  ought  to  be  paid  out  of  the 
testator's  general  residuary  estate,  or  whether 
such  duty  was  payable  out  of  such  settled  legacy 
and  settled  share  of  the  residuary  estate. 

The  settlement  estate  duty  in  question  had 
already  been  paid  by  the  trustees  in  pursuance  of 
the  provisions  of  the  Finance  Acts  189  4  to  1900. 

The  testator's  daughter  Annie  M.  C.  Kelly 
married  on  the  28th  July  1900,  and  had  issue  one, 
child,  a  daughter. 

Stuart  Devan,  for  the  trustees,  stated  the  facts. 

George  Lawrence  for  Mrs.  Kelly  and  her  child. 
—The  settlement  estate  duty  on  the  settled 
legacy  of  20,0001.  bequeathed  to  Mrs.  Kelly,  and 
on  the  settled  share  of  residue  given  to  her  and 
her  children,  is  payable  out  of  the  testator's 
general  residuary  estate.  The  will  directs  the 
trustees  to  pay  bis  testamentary  expenses  out  of 
the  proceeds  of  sale  of  his  residuary  estate,  and 
settlement  estate  duty  is  a  testamentary  expense 
and  is  included  in  that  direction.  A  direction  to 
pay  estate  duty  includes  the  payment  of  settle- 
ment estate  duty : 

Itt  Leveridge ;  Spnin  v.  Lejoindrt,  85  L.  T.  Rep. 
458;  (1901)  2  Cb.  830. 
And  a  direction  to  pay  testamentary  expenses 
includes  payment  of  estate  duty  on  personalty, 
which  must  be  paid  before  a  grant  either  of 
probate  or  adminintration  is  obtained  : 

Re  CUmow ;  Yeo  v.  CUmow.  82  L.  T.  Bop.  55i> ; 

(1900)  2  Ch.  182  ; 
Re  Treasure ;  Wild  v.  8tanhim,  S3  L.  T.  Top.  142  : 
(1900)  2  Ch.  GiS. 
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In  Be  Sharman ;  Wright  v.  Sharman  (84  L.  T. 
Rep.  851);  (1901)  2  Ch.  280)  it  was  decided  that 
estate  duty  payable  in  respect  of  real  estate  was 
not  a  "  testamentary  expense  "  within  a  direction 
contained  in  a  will  of  a  testator,  who  died  after 
the  Land  Transfer  Act  1897,  for  payment  of  his 
debts,  funeral  and  testamentary  expenses,  oat  of 
his  personal  estate,  but  Kekewich,  J.  said  in  his 
judgment  that  the  argument  was  that  "on  the 
principle  of  Re  Clemow  (ubi  sup.)  the  estate  duty 
on  real  estate  is  not  a  testamentary  expense, 
because  it  is  not  required  to  be  paid  by  the 
executor  in  order  to  obtain  probate."  and  apply- 
ing, therefore,  the  principle  of  Be  Clemow  (ubi  tup.) 
to  this  case,  I  think,  on  this  part  of  the  argument, 
that  the  expression  '  testamentary  expenses '  does 
not  include  estate  duty  payable  in  respect  of  real 
estate."  But  in  Sharp  v.  Luth  (10  Ch.  Div.  468). 
Jessel.  M.K.  gives  testamentary  expenses  a  wider 
meaning,  stating  that  he  could  not  distinguish 
between  "  executorship  expenses "  and  "  testa- 
mentary expenses,"  and  that  the  former  were 
expenses  incident  to  the  proper  performance  of 
the  duty  of  an  executor  in  the  same  way  as  testa* 
mentary  expenses  were,  neither  more  nor  less.  In 
Jfc  Prince  ;  Godwin  v.  Prince  (78  L.  T.  Rep.  790 ; 
(1898)  2  Ch.  225)  Stirling,  J.  referred  to  the  fact 
that  since  the  Land  Transfer  Act  the  Probate 
Division  has  jurisdiction  to  deal  with  realty  as 
well  as  personalty.  In  Re  Dixon ;  Penfold  v.  Dixon 
(85  L.  T.  Rep.  622 ;  (1902)  1  Cb.  248)  it  was  held 
that  estate  duty  on  a  reversionary  fund  ap- 
pointed by  a  testator  under  a  power  was  not 
payable  by  his  executors.  In  Be  Maryon-Wilton  ; 
Wilton  v.  Maruon-Wilton  (82  L.  T.  Rep.  171; 
(1900)  1  Ch.  505)  the  settlement  estate  duty  was 
decided  to  be  payable  out  of  the  settled  fund ;  but 
that  does  not  alter  the  principle  that  settlement 
estate  duty  is  a  testamentary  expense.  It  is  now 
made  payable  out  of  the  settled  property  unless 
the  will  contains  an  express  provision  to  the 
contrary ;  and  is  payable  within  six  months  after 
the  testator's  death,  or  such  further  time  as  the 
commissioners  may  allow : 

Finance  Aot  189*1,  s.  19. 

Bolt  for  Arthur  H.  King  and  Alfred  P.  King, 
the  other  residuary  legatees.  —  The  question  is 
whether  there  is  in  this  case  express  provision  to 
the  contrary  under  sect.  19  (1)  of  the  Finance 
Act  1896  so  as  to  prevent  the  duty  from  being 
payable  out  of  the  settled  property.  Settlement 
estate  duty  is  not  a  testamentary  expense  like 
estate  duty,  as  estate  duty  must  be  paid  in  order 
to  obtain  probate,  while  set  tlement  estate  duty  is 
not  paid  until  after  probate  has  been  taken  out. 
This  is  the  distinction  made  in 

Rc  ilaryon  ■  Wilton  ;   Wilton  v.  Maryon  -  Wilton 

(ubi  tup.) ; 
Re  Cltmow ;  Yeo  v.  Clemow  (ubi  tup.). 

There  are  two  other  authorities  on  the  question, 
Be  Lewis ;  Lewitr.  Smith  (82  L.T.  Rep.  291 ;  (1900) 
2  Ch.  176)  and  Be  Duke  of  St.  Albant;  Loder  v. 
DwJt«  of  St.  Albant  (1900)  2  Ch.  873),  in  which 
settlement  estate  duty  was  distinguished  from 
estate  duty  and  not  treated  as  a  testamentary 
expense.  The  testator  has  shown  an  intention 
that  the  legacy  of  20,0002.  is  not  to  be  paid  free  of 
duty,  and  the  onus  lies  on  the  legatees  to  prove 
that  the  settlement  estate  duty  on  their  legacies 
is  payable  out  of  residue.    It  is  not  a  testa- 


[Chan.  Div. 


mentary  expense,  bnt  in  the  same  position  as 
legacy  duty  under  the  Legacy  Duty  Act. 

George  Lucrenr*  in  reply. — The  case  of  Be 
Lewis ;  Lewis  v.  I^wit  (ubi  tup.)  is  not  an  autho- 
rity on  the  question  whether  settlement  estate 
duty  is  a  testamentary  expense,  and  that  point 
wan  not  raised  in  Be  Dike  of  SI.  Albans  (ubi  tnp.). 
The  question  here  is:  Ib  it  part  of  the  executor's 
duty,  sb executor,  to  pay  settlement  estate  duty  ? 
The  right  answer  is  yes,  and  therefore  settlement 
estate  duty  is  a  testamentary  expense. 

Cur.  adv.  vult. 

Jan.  26. — Eady,  J.  stated  the  facts  as  above 
s?t  out,  and  continued : — Mrs.  Kelly  contends 
that  the  executors  and  trustees  ought  to  pay  out 
of  residue  the  settlement  estate  duty  on  the 
20,090/.  legacy  and  share  of  residue  settled  on  her 
and  her  issue.  The  owners  of  the  other  two 
third  shares  of  residue  contend  that  the  duty 
must  lie  borne  by  the  settled  property.  Having 
regard  to  the  provisions  of  seot.  19,  sub-sect.  1,  of 
the  Finance  Act  1896.  the  settlement  estate  duty 
must  be  paid  out  of  the  legacy  and  share  of 
resi due  unless  the  will  contains  an  express  pro- 
vision to  the  contrary.  The  gift  *'  free  of  all 
duties"  does  not  apply  to  the  20,000/.  legacy. 
Reliance  was,  however,  placed  upon  the  direction 
contained  in  the  will  to  pay  "  testamentary 
expenses  "  out  of  residue,  and  it  was  urged  that 
the  case  of  Be  Leveridge ;  Spain  v.  Lcjoindre  (85 
L.T.  Rep.  458;  (l9oi)  2  Ch.  830)  decided  that 
settlement  estate  duty  was  estate  doty,  and  that 
Be  Clemow  ,-  V>o  v.  Clemow  (82  L.  T.  Rep.  5-V> ; 
(1900)  2  Ch.  182)  decided  that  estate  duty  was 
included  in  a  direction  t>  pay  testamentary 
expenses,  and  therefore  that  settlement  estate  duty 
was  a  testamentary  expense,  and  ought  in  the 
present  case  to  be  paid  out  of  residue.  It  was, 
however,  pointed  out  by  Kekewich.  J.  in  Be 
Clemow  that  estate  duty  takes  the  place  of 
probate  duty,  and  in  Be  Treatnre ;  Wild  r.  Stan- 
ham  (83  L.  T.  Rep.  142 ;  (1900)  2  Ch.  648)  the 
same  learned  judge  stated  (at  p.  653)  that  the 
previous  decision  was  based  entirely  on  the 
reasoning  that  as  payment  of  estate  duty  was 
essentia]  to  obtaining  a  grant  of  probate,  that 
duty  must  be  considered  as  much  a  testamentary 
expense  as  any  other  payment  necessarily  or  pro- 
perly incurred  by  the  executors  for  that  purpose. 
It  is  clear  that  probate  duty  was  a  testamentary 
expense:  (Daviet  v.  Fowler.  29  L.  T.  Rep.  285; 
L.  Rep.  16  Eq.  308).  On  the  other  hand,  it  has 
been  held  that  estate  duty  on  real  estate  is  not  a 
testamentary  expense,  as  executors  are  not  bound 
to  pay  it  in  order  to  obtain  probate:  (Re 
Sharman  ;  Wright  v.  Sharman,  84  L.  T.  Rep. 
859;  (1901)2  Ch.  280).  Settlement  estate  duty 
is  not  payable  in  order  to  obtain  probate,  sub- 
sect.  2  of  sect.  19  of  the  Finance  Act  1896  allow- 
ing in  every  case  six  months  after  the  death  within 
which  it  may  be  paid,  and  in  my  opinion  it  has 
no  analogy  to  probate  duty.  Then  now  can  the 
settlement  estate  duty  be  considered  a  "  testamen- 
tary expense  "  ?  In  Sharp  v.  Luth  (10  Ch.  Div. 
468)  Sir  George  Jessel  said  that  he  could  not 
distinguish  between  "  executorship  expenses  "  and 
"  testamentary  expenses,"  and  that  executorship 
expenses  were  expenses  incident  to  the  proper 
performance  of  the  duty  of  the  executor,  in  the 
same  way  as  testamentary  expenses  were,  neither 
more  nor  less.    After  burying  the  deceased,  the 
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first  duty  of  the  executor  is  to  prove  the  will, 
and  formerly  the  probate  duty  was,  and  now  the 
estate  duty  is,  a  payment  which  must  be  made 
before  probate  can  be  obtained,  as  it  mu»t  be  paid 
on  delivering  the  Inland  Revenue  affidavit,  or 
iitfidavit  made  for  probate.  The  settlement  estate 
duty  is  not  then  payable.  The  executor  is  made 
accountable  for  the  settlement  estate  duty,  and  he 
must  accordingly  see  that  the  duty  is  paid  before 
parting  with  the  legacy  or  share  of  residue,  or 
assenting  to  the  bequest ;  but  in  like  manner  the 
executor  is  also  accountable  for  and  liable  to  pay 
legacy  duty,  on  retaining  or  paving  legacies,  and 
certainly  it  cannot  be  contended  that  a  direction 
in  a  will  to  pay  "  testamentary  expenses"  would 
extend  to  legacy  duty  on  legacies  nut  otherwi&o 
expressed  to  be  given  free  of  legacy  duty.  In  Re 
Lewis ;  Lewis  v.  Smith  ($2  L.  T.  Rep.  291 ;  (1900) 
2  Ch.  17o")  it  was  held  that  a  direction  in  a  will  to 
pay  "  testamentary  expenses,  including  all  duties 
(  livable  by  law  out  of  my  estate.''  did  not  inclnde 
settlement  estate  duty.  Again,  in  Re  Duke  of  St. 
Albans  ;  Loder  v.  Duke  of  St.  Albans  v  1900)  2  Ch. 
$73),  where  the  will  contained  a  direction  to  pay 
funeral  and  testamentary  expenses  and  debts, 
legacies,  and  annuities  out  of  residue,  and 
charged  the  real  estate  with  any  deficiency,  it 
was  held  by  Stirling,  J.  that  the  settlement  estate 
duty  on  certain  contingent  legacies,  which  were 
to  be  treated  as  settled,  must  be  borne  by  the 
ieifateea,  in  accordance  with  the  decision  of  the 
Court  of  Appeal  in  Re  Maryon-Wilson  (82  L.  T. 
Rep.  171 ;  (1900)  1  Ch.  565).  In  my  judgment  a 
direction  to  pay  '*  testaments ry  expenses  "  does 
not  extend  to  settlement  estate  duty,  and 
therefore  the  will  in  question  does  not  contain 
any  express  provision  within  the  meaning  of  sub- 
sect.  1  of  sect.  19  of  the  Finance  Act  189G.  The 
duty  must  be  borne  by  the  settled  property. 

Solicitors:  Sole,  Turner,  and  Knight;  Arthur 
H.  King. 

Wednesday.  Jan.  27. 
(Before  Eady,  J.) 
Re  Clayton  Engineering  and  Electrical 

Construction  Company  Limited. (a). 
Company — Debenture- holders'  action — Insufficient 
assets — Cost  of  second  mortgage  debenture-holders 
made  defendants. 
In  an  action  by  first  mortgage  debenture-holders  of 
a  limited  company,  in  which  the  company  and 
the  second  mortgage  debenture-holders  were  made 
defendants,  the  assets  proved  insufficient  to 
satisfy  the  claims  of  the  first  mortgage  debenture- 
holders. 

On  the  further  consideration  of  the  action  the 
question  was  raised  whether  the  second  mortgage 
debenture-holders  made  defendants  ought  to  be 
allowed  their  costs. 
Held,  that  the  second  mortgage  debenture-holders 

made  defendants  were  not  entitled  to  costs. 
The  action  was  commenced  in  April  1902  by  the 
plaintiff  George  Boddington.  on  behalf  of  himself 
and  all  other  the  holders  of  an  issue  of  20,000/. 
first  debentures  of  the  company,  against  the  com- 
pany and  the  holdera  of  second  mortgage  deben- 
tures thereof,  claiming :  An  account  of  what  was 
doe  to  the  plaintiff  and  all  other  holders  of  the 

(«)  Reported  by  J.  Tmditium,  Esq  ,  B»xrUler.»t-L»ir. 


first  mortgage  debentures;  a  declaration  that 
such  first  mortgage  debentures  constituted  a 
charge  on  the  undertaking  and  property  of  the 
company ;  that  the  security  of  the  first  mort- 
gage debentures  should  be  enforced;  a  receiver 
and  manager;  and  further  relief. 

On  the  8th  Nov.  1902  judgment  was  obtained 
in  accordance  with  the  plaintiff's  claim,  and  on  the 
8tn  Dec.  1903  the  master  made  his  certificate 
stating  the  result  of  the  proceedings  under  the 
judgment. 

The  company  had  entered  into  voluntary  liqui- 
dation in  Oct.  1901,  and  a  liquidator  was  then 
appointed  for  the  purposes  of  such  winding-up. 

On  the  15th  Dec.  1903  a  gammons  was  taken 
out  by  one  of  the  defendants  to  vary  the  master's 
certificate,  which  BummonB  came  on  to  be  heard 
with  the  further  consideration  of  the  action  on 
the  27th  Jan.  1904. 

It  then  appeared  that  the  assets  of  the  company 
were  insufficient  to  satisfy  the  claims  of  the 
holders  of  the  first  mortgage  debentures ;  and  the 
question  was  raised  whether  the  holders  of  the 
second  mortgage  debentures  who  were  made  defen- 
dants were  entitled  to  any  costs. 

Sargant  for  the  plaintiff. — The  second  mort- 
gage debenture-holders  made  defendants  are  not 
entitled  to  any  costs,  but  must  look  to  the  surplus 
(if  any) : 

Palmer's  Company  Precedents,  9th  edit.,  vol.  3, 
p.  710  ; 

Mortgage  Insurance  Corporation  v.  Canadian 
Agricultural,  fc,  Company  Limited,  84  L.  T. 
B«p.  861 ;  (1901)  2  Ch.  377  ; 

Percy  Wheeler  for  the  first  mortgage  debenture- 
holders  other  than  the  plaintiff. — The  first  mort- 
gage debenture-holders  attending  are  admittedly 
entitled  to  their  coats. 

Errington  for  the  second  mortgage  debenture- 
holders  made  defendants. — The  second  mortgage 
debenture-holders  made  defendants  ought  to  be 
allowed  their  coats.  The  rule  as  stated  in  Palmer's 
Company  Precedents  is  not  established  by  the 
case  of 

Mortgage  Insurance  Corporation  ▼.  Canadian 
Agricultural,  Qc  ,  Company  Limited  (ubt  tup.) 

Eady,  J. — The  rule  is  correctly  stated  in 
Palmer's  Company  Precedents,  9th  edit,  vol.  3, 
p.  710,  that  "The  defendant  company  in  a 
debenture  or  debenture  stock  action  is  not 
entitled  to  costs  unless,  indeed,  the  action  fails : 
Mortgage  Insurance  Corporation  v.  Canadian 
Agricultural,  £c,  Company  Limited,  84  L.  T.  Rep. 
8bl ;  (1901)  2  Ch.  377).  The  company  must  look 
to  the  surplus ;  nor  are  second  debenture-holders 
made  defendants  entitled  to  costs ;  they  also  must 
look  to  the  surplus"  is  correct.  This  is  similar 
to  the  rule  which  applies  to  actions  respecting 
mortgages  where  subsequent  incumbrancers  are 
made  defendants ;  but  when  subsequent  incum- 
brancers are  plaintiffs  different  considerations 
arise.  In  the  present  case  the  second  debenture- 
holders  are  made  defendants  and  are  not  entitled 
to  costs. 

Solicitors  :  Be  ale  and  Co. ;  Jacques  and  Co.,  for 
Ridd.  Miller,  and  Fletcher,  Holmfirth;  E.  W. 
Oliver. 
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Tuesday,  Feb.  9. 
(Before  Eadt,  J.) 
Aplin  v.  Stone,  >a) 

Will — Construction  —  Gift  to  daughter  or  her 
children — Attestation  by  daughter's  husband — 
Failure  of  gift  to  daughter's  children— With  Act 
1837  (1  Vict.  c.  26),  s.  15. 

A  testator  who  died  in  1886  by  hi*  will,  which  wits 
attested  by  the  husband  of  one  of  his  daughters, 
directed  that  after  the  death  of  his  wife,  which 
happened  in  the  lifetime  of  that  daughter,  half 
of  his  freehold  estate  should  go  to  that  daughter 
or  her  children. 

Held,  that  as  the  gift  to  that  daughter  was  void  bu 
virtue  of  sect.  15  of  the  Wills  Act  1837,  the  gift 
to  her  children  also  failed. 

William  Granger  by  bia  will,  dated  tbe  20tb 
Aug.  1885,  after  Riving  to  his  wife  Mary  Ann 
Granger  an  annuity  of  401.  for  life,  charged  on 
bit  freehold  estate  in  Surrey,  and  providing  that 
the  remainder  should  be  divided  between  hia 
daughter  Hannah  Doble'a  children  until  the 
decease  of  his  wife,  proceeded  as  follows : 

And  after  tbe  decease  of  my  wife  Mary  Ann  Granger 
tbe  wbola  of  tbe  freehold  ettate  shall  be  equally  divided, 
one  half  bo  my  daughter  Hannah  Doble's  ohildren  and 
one  half  to  my  daughter  EUeu  Norton  or  her  ohildrea. 
I  also  give,  devise,  and  bequeath  unto  my  said  wife,  the 
said  Mary  Ann  Qranger,  her  exeontors,  administrator*, 
and  assigns,  toy  leasehold  property  consisting  of  all 
forniture  and  the  fall  benefit  of  the  policy  of  insurance 
effected  upon  my  life  and  all  other  property  that  I  may 
be  possessed  of  at  the  time  of  my  decease  :  and  on  and 
after  the  decease  of  my  wife  Mary  Ann  Granger, 
whother  before  or  after  me,  her  property  shall  fall  to  my 
daughter  Kllen,  bat  subject  to  the  psyments  of  my  just 
debts,  funeral  and  testamentary  ezpensss,  and  I 
appoint  my  laid  wife  and  my  said  daughter  Ellen 
executors  of  this  my  will. 

One  of  the  attesting  witnesses  to  the  will  was 
John  Norton,  tbe  husband  of  the  testator's 
daughter  Ellen,  who  was  married  to  bim  on  the 
10th  Jon.  1884,  and  by  whom  she  had  four 
children,  all  infants. 

The  testator  died  on  the  31st  Jan.  1880,  and  the 
will  was  proved  on  the  23rd  Feb.  1886  by  tbe 
testator'*:  widow.  Mary  Ann  Granger,  and  his 
daughter  Ellen  Mary  Norton,  in  the  will  desci  ibed 
as  Ellen  Norton,  tbe  executrixes  therein  named. 
.  Mary  Ann  Granger  died  on  the  26th  Jan.  1903. 
'  An  action  for  partition  or  sale  of  the  testator's 
freehold  estate  waa  commenced  on  tbe  14th  Dec. 
1903,  the  plaintiffs  and  defendant  being  persons 
claiming  under  the  sift  to  the  children  oi  the 
testator's  daughter  Hannah  Doble ;  and  on  tbe 
6th  April  1903  judgment  was  given  directing 
(infer  alia)  inquiries  as  to  the  persons  entitled  to 
the  testator's  frrehold  property,  and  the  estates, 
interests,  shares,  and  proportions  to  and  in  which 
they  were  respectively  entitled. 

By  tbe  master's  certificate,  dated  the  14  th 
Dec.  1903.  made  in  pursuance  of  tbe  judgment 
in  the  action,  it  was  certified  that  Ellen  Mary 
Norton  was  entitled  to  one  half  of  a  moiety  of 
the  testator's  freehold  property  in  fee  simple  as 
oo- heiress  at  law  of  the  testator,  and  that  Robert 
Doble  was  entitled  to  the  other  half  of  such  moiety 
in  fee  simple  as  co-heir  at  law  of  tbe  testator. 

This  was  a  summons  taken  out  by  Ellen  Mary 
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!  Norton  and  her  children,  who  had  been  served 
with  notice  of  the  judgment  and  bad  appeared 

j  in  the  action,  asking  that  tbe  master's  certificate 
might  be  varied  by  striking  out  tho  finding  that 
Ellen  Mary  Norton  waa  entitled  to  one  half  of 
one  moiety  of  the  fee  simple  of  the  testator's 
freehold  property  as  co-heiress  at  law  of  the 
testator,  and  that  Robert  Doble  was  entitled  to  the 
other  half  of  such  moiety  as  co-heir  at  law  of  the 
testator,  and  by  inserting  n  finding  or  statement 
that  the  said  Ellen  Mary  Norton  was  entitled  to 
the  whole  of  such  moiety  as  devisee  under  the 
testator's  will,  or  (alternatively)  that  tbe  infant 
applicants  were  entitled  to  such  moiety  a» 
devisees  under  the  said  will. 

Austen-Cartmell  for  Ellen  Mary  Norton  and 
her  children.— The  gift  must  be  read  as  a  gift  to- 
Ellen  Mary  Norton,  or.  if  for  any  reason  the 
gift  to  her  fails,  then  to  ber  children.  Therefore, 
as  the  gift  to  Mrs.  Norton  is  blotted  out  by  tbe 
effect  of  sect.  15  of  the  Wills  Act,  her  children 
take.  Tbe  cases  of  Jull  v.  Jacobs  (35  L.  T.  Rep. 
153 ;  3  Ch.  Div.  703)  and  Lainson  v.  Lainson 
(18  B«av.  1)  show  that  this  applies  to  the  real 
estate,  and  Eavestaff  v.  Austin  (19  Beav.  591  > 
shows  that  the  same  rule  prevails  with  respect  to 
personalty.  The  decision  in  Lainson  v.  Lainson 
inbi  sup.)  was  approved  by  Chitty,  J.  in  R* 
Tou-nsend's  Estate  ;  Totmsend  v.  Toumsend  (55 
L.  T.  Rep.  674;  34  Ch.  Div.  357).  [Eadt,  J.— 
Theae  decisions  all  refer  to  reveisionary  gifts, 
and  do  not  apply  to  tbe  present  case.]  In 
Re  ClarJc  (53  L.  T.  Rep.  591 ;  31  Ch.  Div.  72)  the 
rule  was  applied  to  an  alternative  gift. 

Gatty  for  the  parties  to  tbe  action. — This  i» 
the  case  of  an  immediate  alternative  gift,  and 
the  cases  of  Jull  v.  Jacobs  (ubi  sup.),  Lainson  v. 
Lainson  (ubi  sup  ),  Eavestafv.  Austin  (ubi  sup.). 
and  Re  Townsend's  Estate  ;  Toumsend  v.  Toumsend 
(ubi  sup.),  which  are  cases  of  reversionary  gifts, 
have  no  application ;  and  Re  Clark  (ubi  sup.)  ia 
the  case  of  a  gift  to  a  life  tenant  and  remainder- 
man. The  gift  must  first  be  construed  as  it 
standc  and  must  be  construed  as  a  gift  to  Mrs. 
Norton,  if  liviog,  or  to  her  children  if  she  is  not 
living.  Therefore,  as  Mrs.  Norton  is  living,  she  is, 
on  the  right  construction  of  the  will,  the  absolute 
devisee  ;  and  the  fact  that  tbe  gift  to  her  is  void 
by  virtue  of  sect.  15  of  the  Wills  Act  does  not 
entitle  her  children  to  take  under  tbe  gift. 

Eadt,  J.— The  effect  of  sect.  15  of  the  Wills 
Act  is  that  the  devise  to  Ellen  Norton  is  null  and 
void.  It  is  argued  that  the  effect  is  that  the 
gift  to  Ellen  Norton  must  be  treated  as  blotted 
out,  so  that  tbe  alternative  gift  to  her  children 
takes  effect  immediately.  The  first  answer  to  thia 
argument  is  that  the  Wills  Act  does  not  say  it  ia 
to  have  this  effect.  The  second  answer  is  that  if 
the  words  containing  the  gift  am  blotted  out, 
there  is  nothing  to  identify  the  children  who  are 
to  take.  Jull  v.  Jacobs  (ubi  sup.)  merely  decided 
that  where  there  was  a  gift  to  a  daughter  for  life, 
and  a  direction  that  after  her  death  tbe  money 
should  be  equally  divided  among  her  children,  the 
daughters  attesting  the  will  accelerated  the  gift 
to  the  children.  Malins.  V.C.  referred  to  Lainson 
v.  Lainson  (ubi  sup.),  a  decision  of  Lord  Romilly, 
who  said :  "  Although  the  expression  used  ia  that 
the  estate  to  the  son  of  John  Lainson  is  only  to 
take  effect  from  and  after  John  Lainsou's  decease, 
I  am  of  opinion  that  the  meaning  is  from  and 
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after  the  determination  of  bis  estate  by  death  or 
otherwise."  In  Re  Townsend  (ubi  tup.)  Cbitty,  J. 
expressly  approves  of  this  decision.  In  the  par- 
ticular case  before  him  the  tenant  for  life  had  no 
children,  and  Chitty  J.  held  that  under  these 
circumstances  there  waa  an  intestacy.  Neither 
of  these  cases  is  any  authority  for  the  proposi- 
tion that  if  there  is  an  absolute  gift  to  A.  if  then 
living,  but,  if  A.  is  not  living,  to  B„  B.  would  take 
•hough  A.  was  living,  because  A.'s  interest  failed. 
The  case  before  Chittv  J.  is  rather  an  authority 
the  other  way.  In  Re  Clark  {ubi  tup.)  Bacon, 
V.C.  construed  the  gift  as  to  the  daughter  for  life 
with  remainder  to  her  children.  The  gift  in  the 
will  being  to  Ellen  Norton  if  living  absolutely, 
but  if  she  is  not  living,  to  her  children,  I  am  asked 
to  treat  this  a«  a  gift  to  her  children  although 
sbe  is  living.  The  proper  way  is  first  to  construe 
the  will  and  ascertain  what  inteiest*  are  given, 
and  then  to  apply  sect.  15  of  the  Wills  Act.  I 
am  not  at  liberty  to  disregard  the  gift  to  Mrs. 
Norton.  Sbe  takes  absolutely  in  the  events 
which  have  happened,  and  there  is  an  intestacy 
as  to  her  share.  The  result  is  her  children  do 
not  take. 

Solicitors:  Arthur  Price;  Church ,  Rendall,  and 
Co.,  for  Kite,  Broomhead,  and  Kite. 


KING'S  BENCH  DIVISION. 
Tuetday,  Jan.  19. 
(Before  Wills  and  Kennedy.  JJ.) 
Oliver  and  another   r.  Cambebwell 
Bobocoh  Council,  (a) 

Public  Health  (London) — Nuisance— "  Intima- 
tion" notice  by  inspector  to  abate — Com* 
pliance  with  "  t'nttmait'on  "  without  statutory 
notice — Work  which  sanitary  authority  ought  to 
have  done — Compultion — Right  of  owner  to 
recover  expenses  at  for  work  done  under  compul- 
sion—Public Health  (London)  Act  1891  (54  i- 
Tjo  Vict.  e.  76),  u.  3,  4. 

An  owner  of  premises  received  a  written  intima- 
tion under  ted.  3  of  the  Public  Health  (London) 
Act  1891,  duly  signed  bu  the  officer  of  the  sani- 
tary authority,  making  known  to  him  the  exist- 
ence of  a  nuisance  at  his  premises  and  request- 
ing Aim  to  abate  the  same  within  seven  days 
otherwise  the  sanitary  authority  would  com- 
.  me  nee  proceedings  against  him  by  the  service  of 
a  statutory  notice.  The  owner,  without  waiting 
for  the  service  of  the  statutory  notice  under 
sect.  4  of  the  Act  requiring  him  to  abate  the 
nuisance,  did  the  necessary  works  to  abate  the 
nuisance,  in  the  course  of  which  he  discovered 
that  the  work  was  a  tewer  and  not  a  drain,  but 
without  communicating  with  the  sanitary 
authority  he  completed  the  work,  and  brought 
an  action  against  the  sanitary  authority  to 
recover  the  expenses  at  for  work  done  by  him 
under  compulsion  which  the  sanitary  authority 
were  legally  compellable  to  do. 

Held,  but  only  on  the  authority  of  Thompson  and 
Norris  Manufacturing  Company  v.  Hawes  (59 
J.  P.  580),  that  work  done  under  an  "intimation  " 
given  under  sect.  3,  is  not  work  done  under  com- 
pulsion, and  that  as  the  owner  had  not  wailed 
for  the  statutory  notice  under  sect.  4,  but  had 
done  the  work  under  the  "  intimation  "  notice, 
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the  work  wat  not  done  by  him  under  compulsion, 
and  he  wat  not  entitled  to  recover  the  expenses 

of  the  work. 

Qutcre,  whether,  if  an  owner  wrongfully  converts 
that  ichich  is  properly  a  drain,  for  the  repair  of 
which  he  would  be  liable,  into  a  sewer,  he  could 
from  the  sanitary  authority  the  expenses 
of  work  done  by  him  to  the  sewer  under  com- 
pulsion of  the  sanitary  authority. 
Appeal  by  the  plaintiffs  from  the  Lambeth 
County  Court. 

The  action  was  brought  to  recover  a  sum  of 
l"l.  13*.  for  work  done  by  the  plaintiffs  oa  a  sewer, 
and  the  plaintiffs  sought  to  recover  that  sum 
from  the  Camber  well  Borough  Council,  on  the 
ground  that  they  were  compelled  to  do  certain 
work  which  the  council  were  legally  liable  to  do* 
and  that  therefore  there  wss  an  implied  under- 
taking on  the  part  of  the  council  to  repay  the 
plaintiffs  for  the  work  so  done. 

The  inspector  of  the  borough  council  had  given 
to  the  plaintiffs,  as  owners  of  the  premises  No. 
117,  High-street,  Peckham,  a  notice  to  abate  a 
nuisance  at  those  premises.  This  notice  was  an 
"  intimation  "  notice  under  sect.  3  of  the  Public 
Health  (London)  Act  1891. 

The  notice  was  as  follows : 

The  Vestry  of  Csmbsrwsll— Pablio  Health  (London) 
Act  1SSU — Intimation — Pablio  Hralth  Department, 
Vestry  Hall,  Camberwell— 18th  Much  1903  —To  the 
owner,  117,  High-street,  Peckham, — Take  notice,  that 
I,  the  undersigned,  having  visited  the  above  premises, 
find  that  the  nuisances  numbered,  nine,  twelve,  twenty  - 
one,  thirty-eight,  and  forty,  in  the  schedule  at  the  back 
hereof  which  are  liable  to  be  dealt  with  summarily, 
exist  thereon.  I  therefore  now  by  this  written  inti- 
mation, make  the  exiatcnoe  of  the  said  nuiaancen  known 
to  you,  as  being  the  person  who  is  required  to  abate 
them.  And  I  have  to  request  that  the  same  be  abated 
within  the  period  of  seven  days.  At  the  end  of  this 
time  I  shall  again  visit  the  premises,  and  if  the  necessary 
works  havo  not  then  been  oompleted,  the  vestry,  as  the 
sanitary  authority  for  the  pariah,  will  oommenoe  pro- 
Deeding*  against  you  by  the  service  of  a  statutory 
notice  — I  am  your  obedient  servant,  Edward  Houkr* 
the  officer  appointed  by  the  vestry  of  the  said  pariah  to 
take  proceedings  under  the  above-named  Act. 

The  notice  was  a  printed  notice,  with  the  num- 
bers of  the  nuisances  complained  of  written  in. 
On  the  back  of  the  notice  was  a  "  schedule  of 
nuisances,"  and  the  nuisances  complained  of  in. 
the  notice  were : 

The  water-closet  so  defeotive  as  to  be  a  nuisance; 
insufficient  external  ventilation  to  water-closet ;  the 
waste-pipe  of  aink  directly  connected  with  the  drain;' 
the  drain  defective ;  the  drain  unventilated. 

The  plaintiffs  did  the  works  required,  and  in- 
the  process  of  executing  the  works  discovered 
that  the  work  was  a  sewer  and  not  a  drain,  and 
that  therefore  the  liability  to  repair  it  was  upon 
the  local  authority,  and  not  the  plaintiffs,  and 
that  the  local  authority  were  liable  for  the 
expenses  of  carrying  out  the  repairs. 

The  plaintiffs  then  sued  the  defendants  for  the 
recovery  of  the  expenses,  upon  the  ground  that 
they  were  by  the  above  notice  compelled  by  the 
defendants  to  execute  works  which  the  defendants 
themselves,  as  the  local  authority,  were  legally 
compellable  to  do. 

The  County  Court  judge  found  as  a  fact  that 
the  plaintiffs  knew  that  the  work  was  a  sewer 
and  that  they  did  not  raise  the  question  in 
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proper  way  to  the  borough  coancil,  and  be  also 
found  that  the  council  did  not  know  that  it  was  a 
sewer  until  after  the  work  was  done. 

The  judge  held  that  the  notice  was  a  mere 
intimation,  and  not  a  statutory  notice  such  as  the  . 
section  requires;  that  this  intimation  gave  the 
person  receiving  it  a  chance  to  raise  the  question 
whether  the  work  was  a  drain  or  a  newer,  but  that 
that  question  was  not  raised  by  the  plaintiffs  ; 
that  an  intimation  of  this  character,  to  give  an 
opportunity  of  raising  the  question  of  drain  or  | 
sewer,  was  a  very  different  matter  from  a  statutory 
notice  of  compulsory  steps  to  be  taken ;  that  the 
intimation  was  a  mere  statement,  and  could  not 
be  considered  a  statutory  notice,  and  that  that 
being  so  there  was  no  compulsion  on  the  plaintiffs 
to  do  this  work,  but  on  the  contrary  it  was  their 
■duty  to  raise  the  issue  whether  the  work  was  a 
sewer  or  a  drain,  and  that  it  was  impossible  to 
hold  that  under  those  circumstances  the  plaintiffs 
•could  afterwards  come  to  the  court  and  compel 
the  borough  council  to  pay  for  these  repairs. 

He  therefore  gave  judgment  for  the  defendants 
upon  that  ground. 

There  was  a  further  question  raised  by  the 
■defendants,  namely,  that  tbe  predecessors  in  title 
of  the  plaintiffs  had,  by  their  own  wrongful  act, 
■converted  that  which  was  properly  a  drain  into  a 
sewer,  and  as  that  had  been  done  the  drain  did 
not  become  a  sewer  so  far  as  concerned  tbe 
liability  of  the  sanitary  authority  to  keep  it  in 
repair. 

As  to  this  tbe  judge  said  that  there  was  the 
further  question  of  wrongdoers ;  he  found  as  a 
fact  that  plans  were  submitted  to  construct  these 
drains  in  a  certain  way ;  that  these  plans  were 
"wilfully  disregarded,  and  drains  were  deliberately 
•constructed  of  an  entirely  different  kind.  It  was 
alleged  that  the  plaintiffs  were  not  the  repre- 
sentatives of  the  wrongdoers ;  but  on  the  evidence 
the  inference  was  that  the  plaintiffs  were  the 
representatives  of  the  wrongdoers;  that  there 
was  not  sufficient  evidence  before  him  on  this 
point,  and  he  therefore  could  not  give  judgment 
upon  it. 

The  plaintiffs  appealed. 

Tbe  Public  Health  (London)  Act  1S91  (54  J; 
35  Vict.  c.  76)  provides: 

Sect.  3.  Information  of  a  nuisance  liable  to  be  dealt 
with  summarily  under  this  Act  in  the  district  of  a 
sanitary  authority  may  be  given  to  that  authority  by 
any  person,  and  it  shall  be  the  doty  of  every  officer  of 
that  authority  and  of  every  relieving  officer,  in  acoord- 
-ance  with  the  regulations  of  the  authority  having 
control  over  him,  to  give  that  information :  and  it  shall 
be  the  duty  of  the  said  authority  to  make  the  said 
reyulatiots,  and  also  the  duty  of  the  sanitary  authority 
to  give  each  directions  to  their  offioers  as  will  secure 
the  existence  of  tbo  nuisance  being  immediately  brought 
to  the  notice  of  any  person  who  may  be  required  to 
i  it,  and  the  oftioer  shall  do  so  by  serving  a  written 


Sect.  4  (1).  On  the  receipt  of  any  information 
respecting  tbe  existence  of  a  nuisance  liable  to  be  dealt 
with  summarily  under  this  Aot,  the  sanitary  authority 
shall,  if  satisfied  of  tbo  existence  of  a  nuisance,  serve  a 
■notice  on  the  person  by  whose  aot,  defanlt,  or  suffer- 
ance the  nuiaanco  arises  or  continues,  or.  if  snob  person 
-cannot  be  found,  on  the  oooupier  or  owner  of  the  pre- 
mises on  which  tbe  nuisance  arises,  requiring  him  to 
abate  the  same  within  the  time  specified  in  the  notice, 
And  to  execute  each  works  and  do  such  things  as  may 
be  necessary  for  that  purpose,  and,  if  the  sanitary 


authority  think  it  desirable  (bnt  not  otherwise),  specify- 
ing any  work*  to  be  executed.  (4)  Where  a  notioe  has 
been  served  on  a  person  under  this  section,  and  either  •  - 
(a)  the  nuitanoe  arose  from  the  wilful  aot  or  default  of 
tbe  said  person  ;  or  (b)  such  person  makes  default  in 
complying  with  any  of  the  requisitions  of  tbe  notice 
within  the  time  specified,  he  ehall  be  liable  to  a  fine  not 
exceeding  ten  pounds  for  each  offence,  whether  any  such 
nuisance  order  as  in  this  Aot  mentioned  is  or  is  not 
made  upon  him. 

Xaldrett  for  the  plaintiffs.— The  question  is 
whether  the  notice  of  the  18th  March,  which  was 
served  on  tbe  plaintiffs  as  owners  of  the  premises, 
was  a  sufficient  compulsion  on  the  plaintiffs  to 
do  this  work  on  a  drain  which  was  found  to  be 
a  sewer,  so  as  to  make  the  work  so  done  work 
done  under  compulsion.  The  nnisances  section 
is  sect  2  of  the  Act  of  1891,  which  in  sab-sect.  I 
la)  provides  generally  that  any  premises  in  such 
a  state  as  to  be  a  nuisance,  or  injurious  or  dan- 
gerous to  health,  and  (b)  that  any  drain.  Ac,  in 
the  same  condition,  shall  be  liable  to  be  dealt 
with  summarily  as  nuisances.  Sects.  3  and  4 
deal  with  the  giving  of  notioe  of  nnisances  to 
the  sanitary  authority  and  of  serving  notice  on 
tbe  owner  to  abate  the  same ;  and  the  definition 
of  drain  and  sewer  for  these  purposes  is  given  in 
sect.  250  of  the  Metropolis  Management  Act 
1855.  If  the  notice  is  given  under  sect.  3,  then 
sect.  4  specifies  what  is  to  take  place  if  the  notice 
is  not  complied  with.  The  authorities  go  suffi- 
ciently far  to  cover  the  case  of  a  notice  given 
under  sect.  3.  There  is  no  doubt  that, 
when  a  notice  is  given  under  sect.  4  to  abate 
the  nuisance,  there  is  a  sufficient  compulsion  to 
entitle  the  person  doing  the  work  to  recover  the 
expenses  ox  doing  work  which  the  sanitary 
authorities  were  themselves  bound  to  do. 

Andrew  v.  Sr.  OiW*  Board  of  Works,  78  L.  T. 
Eep.  304;  (1898)  1  Q.  B.  775. 
That  case  followed  Gebhardt  v.  Saunders  (67  L.  T. 
Rep.  684;  (1S92)  2  Q.  B.  452),  in  which  the  notice 
was  under  sect  4.  and  tbe  court  there  held  that 
the  work  was  done  under  compulsion,  and  that 
therefore  the  plaintiff  could  recover.  [Wills,  J. 
—The  question  is  whether  a  notioe  under  sect  3, 
with  the  liability  to  be  proceeded  against  under 
sect  4,  which  prt'nui  facie  follows,  is  a  sufficient 
compulsion.]  The  decision  in  Gebhardt  v.  Saunders 
(ubi  sup.),  which  was  under  sect  4.  has  to  be 
carried  further,  so  as  to  make  it  apply  to  an 
intimation  notice  given  under  sect  3.  In  Proctor 
v.  Itlington  Metropolitan  Borough  (67  J.  P.  164), 
where  an  intimation  notice  was  served,  in  conse- 
quence of  which  the  plaintiff  carried  out  works, 
some  of  which  afterwards  turned  out  to  be 
repairs  to  a  sewer  which  it  was  the  defendants' 
duty  to  maintain.  Wright,  J.  seems  to  have  held 
that  the  plaintiff  could  not  recover  because  she 
had  not  carried  tbe  work  out  under  compulsion, 
but  tbe  Court  of  Appeal  intimated  an  opinion — 
though  they  did  not  decide  tbe  point — that  the 
works  carried  out  under  this  intimation  notice 
were  done  under  compulsion,  and  the  notice  in 
that  case  was  under  sect  3  and  in  very  much  the 
same  terms  as  the  present  notioe.  The  principle 
is  very  clearly  dealt  with  by  Channel!,  J.  in  North 
v.  Walthanutow  Urban  Council  (67 L.  J.972,  Q.  B.), 
which  came  under  the  Public  Health  Act  1875,  in 
which  there  is  no  provision  similar  to  this  inti- 
mation notioe  in  sect  3  of  the  Act  of  1891.  The 
notice  there  was  a  notice  by  the  sanitary  inspector, 
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but  it  was  not  a  statutory  notice.  Channell.  J. 
there  says  (at  p.  976):  "I  may  add  that  I  am 
inclined  to  tbink  that  there  was  no  statutory 
notice  in  this  case,  and  to  agree  with  the  defen- 
dants' contention  that  the  document  in  question 
was  only  an  intimation  of  what  they  proposed  to 
<lo."  Notwithstanding  that  he  held  that  work 
done  under  that  intimation  notice  was  work  done 
under  compulsion,  and  that  the  plaintiff  was 
entitled  to  recover  upon  that  ground.  Again,  if 
b  wrongful  act  was  done  by  the  builder  of  this 
house,  whereby  what  ought  to  have  been  a  drain 
was  turned  into  a  sewer,  the  plaintiffs  are  not 
e«topi>ed  by  the  wrongful  act  of  their  predeces- 
sors in  title  from  alleging  that  this  drain  was  a 
sewer. 

Kershaw  v.  Taylor,  73  L.  T.  Rep.  274;  (1695) 
2  Q.  B.  471. 

The  onus  rests  on  the  local  authority  to  show  that 
the  plaintiff  a  knew  of  any  fraud.  The  whole  point 
is  whether  the  intimation  notice  was  a  sufficient 
compulsion.  It  is  submitted  that  from  the  terms 
of  the  notice  it  was  a  sufficient  compulsion  and 
that  the  plaintiffs  are  entitled  to  recover  the 
expenses  of  the  works. 

Courihope-Munroe  for  the  defendants. — The 
iearned  judge  has  found  that  the  plans  of  these 
drains  which  had  been  submitted  were  wilfully 
disregarded,  end  drains  of  an  entirely  different 
character  were  constructed.   That  was  a  fraud  on 
the  local  authority,  and  that  wrongful  act  does 
not  make  this  pipe,  which  is  properly  a  drain,  a 
wwer,  and  it  is  not  conceded  either  that  this  pips 
is  a  sewer  or  that  the  local  authority  are  liable  for 
the  repair  of  it   In  Butt  v.  Snow  (89  L.  T.  Rep. 
302),  Channell,  J.  said  that  he  knew  of  no 
authority  which  went  so  far  as  to  say  that  a  per- 
son who  had  himself  wrongfully  turned  a  drain 
into  a  sewer  could  thereby  throw  the  burden  of 
it  on  the  local  authority.   The  drain 
a  drain,  and  did  not  really  become  a 
at  all :  {Butt  v.  Snow,  ubi  tup. ;  Oorringe 
v.  Mayor  of  Shoreditch,  112  L.  T.  576).   But  even 
if  this  was  a  sewer  the  plaintiffs  cannot  recover,  as 
the  work  was  not  done  under  compulsion — the 
notice  being  an  intimation  only  under  sect.  3. 
In  Harrit  v.  Hickman  (89  L.  T.  Rep.  722  ;  (1904) 
1  K.  B.  13),  the  very  point  arose  before  Wright,  J. 
under  these  two  sections  (sscts.  3  and  4)  of  the 
Act  of  1891.   The  notice  there,  as  in  this  case, 
was  an  intimation  under  sect.  3,  and  not  the 
statutory  notice  under  sect.  4,  and  there  it  was 
held  that  the  work  was  not  work  done  under  com- 
pulsion.   Wright,  J.  said  :  **  It  appears  that  the 
only  notice  with  respect  to  this  nuisance  that  was 
issued  to  the  plaintiffs  was  a  mere  intimation  of 
the  existence  of  the  nuisance  under  Beet  3  of  the 
Act  of  1891.   That  notice  could  not  operate  as  a 
notice  under  sect  4.  for  it  was  only  signed  by  the 
inspector,  and  did  not  purport  to  be  issued  by  the 
sanitary  authority  at  all.   This  distinguishes  the 
present  case  from  Andrew  v.  St.  Olave't  Board  of 
Workt  (ubi  tup. ).   There  a  notice  was  served  under 
sect.  4.   .   .   He  was  consequently  practically 
compelled  to  do  the  work.   Here  there  was  no 
compulsion  at  all."   So  that  the  very  point  which 
arises  in  this  case  was  there  decided.    Sect.  4 
applies  to  the  whole  of  London,  and  is  in  the 
same  terms  as  the  corresponding  section  (sect. 
94)  of  the  Public  Health  Act  1875;  but  in 
addition  there  is  for  London  this  intimation 


notice  under  sect.  3,  which  has  nothing  corres- 
ponding to  it  in  the  Act  of  1876.  Assuming  that 
the  notice  went  beyond  sect.  3,  then,  in  bo  far  as 
it  did  so,  it  was  merely  a  notice  by  the  officer 
and  not  by  the  sanitary  authority  :  {St.  Leonard 
Vettry  v.  Holmes,  50  J.  P.  132).  There  are  three 
oases  which  support  the  view  that  on  the  notice 
under  sect.  3  there  is  no  compulsion— namely, 
Harris  v.  Hickman  (ubi  tup.)  and  Proctor  v.  Mayor 
of  Islington  (18  Times  L.  Rep.  505),  being  the 
decision  of  Wright,  J.,  that  the  notice  being  an 
intimation,  the  work  was  not  done  under  com- 
pulsion, and  that  the  plaintiff  could  not  recover 
the  expenses;  and  when  this  case  went  to  the 
Court  of  Appeal  (ubi  tup.)  the  court  really  did  not 
decide  the  point  in  the  opposite  sense,  as  what  was 
done  there  was  done  by  consent  of  the  parties. 
The  third  case  is  Thompson  and  Norrit  Manu- 
facturing Company  v.  Hawes  (59  J.  P.  580),  where 
the  Court  of  Appeal  (Lindley,  Lopes,  and  Rigby, 
L.JJ.)  held  that  the  notice  then  in  question,  which 
was  under  sect.  3,  was,  as  Lindley,  L. J.  expressed 
it,  a  warning  notioe,  and  did  not  place  the  party 
receiving  it  under  any  compulsion  to  do  the  work, 
and  that  consequently  the  expenses  could  not  he 
recovered.  There  are  no  decisions  against  the 
defendants  on  this  notice  under  sect.  3.  The 
decisions  against  them  are  decisions  on  the 
statutory  notice  under  sect.  4.  Gebliardt  v.  Saun- 
ders (ubi  tup.)  and  Andrew  v.  St.  Olare's  Board 
of  Works  (ubi  tup.)  were  both  decisions  under 
sect.  4,  and  are  distinguishable  upon  that  ground, 
being  based  entirely  on  tho  notice  under  sect.  4. 
The  other  cases  referred  to,  such  as  North  v. 
Wallhamstow  Urban  Council  (ubi  sup.),  are  based 
on  the  Act  of  187.*>.  which  has  no  provision 
corresponding  to  sect  3  of  the  Act  of  1891.  The 
form  of  the  notice  under  the  Act  of  1875  is  given 
in  sched.  4  (form  A),  and  the  form  of  notice 
under  sect.  4  of  the  Act  of  1891  is  given  in 
sched.  3  (form  A),  and  these  forms  are  wholly 
different  from  the  notice  in  the  present  case.  As 
long  as  this  was  a  notice  under  sect  3  the  plain- 
tiffs were  not  bound  to  do  anything.  What  they 
ought  to  have  done  when  they  found  that  this  was 
a  sewer  was  to  have  stopped  work  and  to  have 
gone  to  the  local  authority  and  have  said  to  them 
that  the  work  was  not  a  drain  but  a  sewer,  and 
that  they  were  not  liable  to  repair  it.  In  Ellis  v. 
Bromley  Rural  District  Council  (63  J.  P.  711), 
which  was  under  the  Act  of  1875,  it  was  held 
that,  wheie  there  was  no  notice  but  where  work 
was  done  under  the  verbal  instructions  of  the 
snrveyor,  there  was  no  compulsion  and  no  right 
to  recover  expenses.  With  regard  to  the  question 
that  this  pipe  was  not  a  sewer,  but  was  still  a 
drain,  it  is  not  raised.  The  work  not  having  been 
done  under  compulsion,  the  plaintiffs  are  not 
entitled  to  recover.    He  also  referred  to 

Self  v.  Hove  Commissioners,  72  L.  T.  Eep.  234  ; 

(1895)  1  Q.  B.  685  : 
Kershaw  v.  Taylor  (ubi  tup.). 

Naldrett  in  reply. — The  notice  itself  is  in  such 
terms  that  it  leaves  no  doubt  that  this  was  the 
kind  of  compulsion  that  is  referred  to  by  Channell, 
J.  in  North  v.  Walthamttow  Urban  Council  (ubi 
tup.),  a  decision  which  covers  this  case  absolutely, 
so  that  so  far  as  this  court  is  concerned  there 
would  seem  to  be  a  conflict  of  authority.  Self  v. 
Hove  Committioners  (ubi  sup.)  is  distinguishable, 
as  there  there  was  no  legal  liability  on  the  local 
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authority  to  do  the  work.  as.  the  work  being  a  1 
'drain,  the  Ipgal  liability  to  do  the  work  was  on  the  I 
owner. 

Wills,  J. — I  confess  to  giving  the  decision  I 
am  about  to  give  with  some  reluctance,  because  I 
do  not  agree  with  it,  and,  if  I  were  free  from 
authority  I  should  not  agree  with  it.   But  I  can 
hardly  think  that  the  decision  of  this  question 
is  really  open  to  us  after  the  decision  in  the  Court 
of  Appeal  in  Thompson  and  Norrin  Manufacturing 
Company  v.  Hawes  (ubi  sun.).    It  is  quite  true 
that  decision  does  not  go  entirely  upon  the  point 
now  in  question,  but  the  point  now  in  question 
was  distinctly  raised  and  is  distinctly  dealt  with 
in  the  judgment  of  Lindley.  L.J.,  because  there 
can  be  no  doubt  that  he  had  before  him  a  notice 
which  was  substantially  in  the  same  form  as  the 
notice  in  the  present  case.  I  have  already  pointed 
out  in  the  course  of  the  argument  the  passages 
in  his  judgment  which  led  me  to  that  conclusion, 
and  it  is  not  necessary  now  to  repeat  them ;  but 
it  is  quite  clear  he  had  before  him  a  notice  sub- 
stantially the  same  as  in  the  present  case.  Not- 
withstanding that,  he  beld  that  a  notice  under 
sect  3  of  the  Act  of  1891  is  not  equivalent  for 
the  purpose  of  compulsion  to  a  notice  under 
sect.  4.   My  brother  Wright  has  twice  decided 
the  same  thing  upon  exactly  the  same  point,  and 
although  sitting  here  as  a  divisional  court,  we  are 
not  bound  by  his   judgment,  still  it  is  an 
important  factor  in  considering  what  our  judg- 
ment ought  to  be.   Inasmuch  as  these  three 
cases,  to  which  I  have  referred,  deal  with  the  very 
point  in  question,  and  there  is  really  no  sub- 
stantial difference  of  any  kind  to  be  drawn 
l>etween  the  notice  which  was  in  question  in  those 
oases  and  the  notice  which  is  in  question  in  the 
present  case.  I  tbink  we  are  bound  to  follow 
those  decisions,  and  to  say  that  there  was  no 
legal  compulsion  in  this  case  upon  the  plaintiffs 
to  do  the  work,  and  therefore  they  cannot  recover 
against  the  defendants.   I  cannot  give  this  judg- 
ment without  Baying  at  the  same  time  that  I 
do  so  with  great  reluctance,  and  only  because  I 
am  compelled  to  do  it.   To  my  mind,  a  perfectly 
different  view  of  sect.  3  and  sect.  4.  taken 
together,  might  have  been  taken,  and  I  think  it 
might  very  well  hare  been  held  that  sect.  3  was 
intended  to  be  a  notice  with  which  a  person  might 
comply,  if  he  was  so  disposed,  without  waiting 
for  the  more  formal  notice  to  be  given  under 
sect  4.    I  will  say  in  a  moment  why  in  this  case 
I  think  it  is  the  intimation  of  the  council  and 
not  merely  of  the  inspect  or  of  nuisances,  and  where 
a  person  obeys  the  intimation  of  the  council,  which 
they  accompany  with  a  threat  that  they  will 
make  it  compulsory  upon  him  to  do  the  work,  if 
he  dees  not  do  it  voluntarily,  it  teems  to  me  con- 
trary  to  natural  justice  that  he  should  stand  in 
a  worse  position  than  if  he  refuses  to  do  what 
they  have  told  him  to  do.  and  waits  for  a  further 
compulsory  order.  I  think  the  fact  also  has  been 
overlooked  that  in  that  section  there  are  words 
which  seem  to  point  to  the  fact  that  the  notice  is 
something  more  tban  a  mere  intimation,  because 
what  is  said  is  that  the  sanitary  authority  shall 
give  such  direction  to  their  officers  as  will  secure 
the  existence  of  the  nuisance  being  immediately 
brought  to  the  notice  of  any  person  who  "  may 
be  required  "  to  abate  it.   That  seems  to  me  to 
indicate  that  when  a  person  gets  that  notice  be  is 
required  to  abate  the  nuisance.   It  seems  to  me 
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a  very  thin  distinction  indeed  to  say  that  if  a 
notice  is  given,  which  has  been  given  in  this  case, 
the  consequences  of  which  it  is  admitted  and  it 
has  been  decided,  are  that  it  amounts  to  a  com- 
pulsion to  do  the  thing,  there  is  less  compulsion 
because  he  is  told  if  you  do  not  do  it  within  a 
week   we,  the   sanitary   authority,  will  take 
proceedings  agairst  you.    It  is  not  like  the  case 
of  an  ordinary  litigant  or  individual  saying  that, 
but  it  is  the  case  of  persons  saying  it  who  have 
charge  of  this  matter  and  whose  duty  it  is  to  see 
that  all  proper  steps  are  taken  for  t^e  carrying 
out  of  the  notice.    But  counsel  for  the  de- 
fendant council  aays  that  that  is  only  the 
language  of  the  inspector.   With  great  respect 
that  seems  to  me  to  be  nonsense.   An  inspector 
does  not  use  forms  of  this  kind,  which  are  used 
all  over  the  district,  without  the  knowledge  of 
bis    employers,  and    the    sanitary  authority 
which    give  him   these   forms  to  distribute 
and  which  allow  him  to  make  use  of  them 
are,  in  my  opinion,  legallv  as  well  as  morally 
liable  for  their  contents.   If  they  allow  a  man  to 
sign  himself  as  the  officer  deputed  by  them  to 
take  proceedings  under  this  Act  and  to  state  that 
unless  the  notice  is  complied  with  within  a  week 
proceedings,  which  will  be  compulsory,  will  be 
taken  without  any  further  decision  of  the  sanitary 
authority  and  without  anything  V>eyoDd  what  baa 
already  taken  place,  I  think  they  must  be  bound 
by  such  a  statement,  and  that  that  notice  must  be 
taken  as  their  notice  that  they  will  proceed  to 
make  it  compulsory.   As  I  have  said,  the  distinc- 
tion is  a  very  thin  one,  and  it  is  not  one  which 
commends  itself  to  my  judgment   I  am  far  more 
disposed  to  take  the  view  in  this  question  which 
was  taken  by  my  brother  Channell  in  th*  case  of 
North  v.  Wedthamttow  Urban  Council  (ubi  sup.) 
than  I  am  to  take  the  view  taken  by  my  brother 
Wright  and  by  Lindley,  L.J.,  certainly  in  the 
Court  of  Appeal  in  the  case  of  Thompson  and 
Korrit  Manufacturing  Company  v.  Hawe$  (ubi 
tup.),  to  whic^i  I  have  referred.   However,  I  am 
bound  by  the  authority  of  that  case  and  I  adopt  it 
loyally;  but,  at  the  same  time,  inasmuch  aB  this 
question  probably,  either  in  this  case  or  some 
other,  will  not  rest  here,  I  think  there  is,  and  can- 
be,  no  objection  to  my  expressing  what  my  indi-, 
vidual  opinion  would  have  been  if  I  were  not 
fettered  by  authority.    I  do  so  the  more  because 
I  think  many  of  the  considerations  which  I  have 
dealt  with  both  in  this  judgment  and  in  the 
course  of  the  argument  have  not  really  been 
before  the  courts  which  have  decided  the  question 
in  the  way  in  which  it  has  been  decided  so  as  to 
bind  us.    It  appears  also  that  a  question  was 
raised  before  the  learned  County  Court  judge 
with  which  we  cannot  deal,  because  he  has  given 
no  judgment  upon  it.   But  it  is  a  very  important 
question,  and,  had  our  judgment  been  that  the 
case  roust  go  down  for  a  new  trial,  that  question 
would  have  had  to  be  dealt  with.   If  it  really  be 
the  fact  that  a  pipe  which  ought  to  have  been  a 
drain  was,  by  the  fraudulent  act  of  a  builder 
(because  that  is  what  counsel  for  the  defendants 
really  suggested),  made  into  a  sewer  within  the 
definitions  applicable  to  this  case,  by  joining  it  on 
to  another  drain  and  sending  it  somewhere  else 
than  where  tbe  sanitary  authority  allowed  it  to 
go,  if  that  kind  of  thing  had  been  practised  upon 
the  sanitary  authority  and  that  was  only  found 
out,  as  on  the  present  occasion,  when  the  investiga- 
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tion  came  on  the  opening  of  the  ground,  then  in 
that  case  there  would  have  been  a  great  deal  to  be 
said  in  favour  of  the  view — though  I  give  no 
judgment  upon  it — that  neither  the  person  who 
waa  actually  responsible  for  such  misconduct  nor 
those  who  claimed  uader  him  could  take  advan- 
tage of  it.  But  as  to  that  I  express  no  opinion. 
I  do  not  think,  upon  the  evidence  in  thiB  case,  it 
has  been  made  out,  because  the  evidence  seems  to 
me  to  be  singularly  meagre  and  unsatisfactory 
on  the  point,  and  the  learned  judge  so  felt 
it,  because  he  has  given  no  judgment  upon  it.  I 
only  desire  to  say  that  it  ha*  not  escaped  us,  but 
we  feel  the  seriousness  of  the  question  which 
might  have  to  be  decided,  and  which  apparently 
Laa  not  jet  been  decided,  although  there  are 
expressions  used  by  Channel  1,  J.  wuich  indicate 
the  trend  of  his  opinion  on  the  matter.  I.  think 
that  disposes  of  the  case,  and  that  I  have  said  all 
that  is  necessary  for  me  to  say,  as  I  do  not 
remember  any  point  which  has  been  seriously 
dwelt  upon  during  the  argument  which  has  been 
omitted  by  me.  I  think  therefore  for  these 
reasons  we  are  bound,  however  much  I  feel  that 
if  I  had  been  unfettered  by  authority  I  should 
not  give  this  decision  myself,  to  follow  the 
decision  which  has  been  cited,  and  w<»  must  dis- 
miss this  appeal.  I  should  like  to  add  that  I 
hope,  in  common  fairness,  the  sanitary  authority 
will  alter  the  form  of  their  intimation  notice, 
i>ecau8e  as  it  is  they  are  taking  advantage  of  a 
threat,  and,  when  the  party  comes  and  says  he 
was  induced  by  the  threat  to  act,  they  say  he  had 
no  business  to  act  upon  it 

Kennedy,  J.— I  nave  come  to  the  same  con 
elusion,  and  I  think  1  may  without  impropriety 
join  in  the  expression  of  the  fueling  of  reluctance 
with  which  we  should  pronounce  this  decision  if 
our  own  judgment  in  the  matter  bad  been 
independent  and  entirely  unfettered.   The  only 
point  which  we  really  hive  to  decide  is  the  ques- 
tion whether  or  not  this  was,  oo  the  evidence  of 
fact  and  on  the  document,  a  voluntary  work  on 
the  part  of  the  plaintiffs,  whether  they  incurred 
the  expense  of  the  work  voluntarily  or  not.  if 
they  incurred  it  voluntarily,  then,  ou  finding  that 
they  need  not  have  gone  to  the  expense  of  doing 
the  work  and  that  some  other  person  ought  to 
have  borne  a  portion  of  it,  they  cannot  go  to  that 
other  person  and  say,  "  We  have  paid  what  you 
ought  to  have  paid.     If,  on  the  other  hand,  the 
payment  has  been  made  by  them,  not  voluntarily, 
out  under  pressure,  and  under  pressure  of  the  very 
person  who  ought  to  have  dune  the  work  and 
lncarred  the  expense,  then  it  is  not  doubted  but 
that  they  are  entitled  to  recover  the  money  from 
that  other  person.   Therefore,  shortly  put,  it  is 
this  :  Is  the  fact  that  the  plaintiffs  in  tun*  case  did 
the  work  causing  the  expense,  after  receiving  the 
document  and  inconsequence  of  the  document  of 
the  18th  March  1903— which  I  call  an  "  intima- 
tion "  because  it  is  so  called  by  toe  statute  and 
ulao  in  large  lettcis  at  the  head  of  the  paper — 
sufficient  to  deprive  the  conduct  of  the  plaintiffs 
of  its  voluntary  character  for  the  purpose  of  say- 
ing whether  they  can  get  the  money  back  on 
finding  that  the  work  ought  to  have  been  done  by 
the  sanitary  authority  and  not  by  them  '?   That  it 
is  not  an  easy  question  is  obvious  from  the 
different  decisions  that  have  betn  given  and  the 
different  views  expressed — for  they  are  different 
in  my  judgment— in  the  two  decisions  of  my 


brother  Wright,  on  the  one  hand,  in  Harrit  v, 
Hickman   (ubi  sup.)  and  Proctor  v.   Mayor  of 
Itlinyion  (ubi  tup.),  and  the  decision  of  my  brother 
Channel!,  on  the  other  hand,  in  North  v.  Wal- 
thamttow  Urban  C'uneil  (ubi  tup.).    But  having 
had  the  great  advantage  of  full  argument  of 
counsel  in  this  case,  and  having  given  it  con- 
sideration, I  am  entitled  to  say  that  I  should  feel 
great  difiioulty  in  coming  to  the  conclusion  to 
which  I  have  been  obliged  to  come  if  it  had  not 
been  for  the  decision  of  the  Court  of  Appeal  in 
Thompton  and  Norrit  Manufacturing  Company  v. 
Hawet  (ubi  tup.}.    It  seems  to  me  difficult  to 
say  whether  this  notice  is  under  sect.  3  or  under 
sect.  4.   If  my  judgment  had  been  unfettered, 
I  should  have  found  it  difficult  to  say  that  it 
really  mattered,  as  regards  the  voluntariness  of 
what  was  done  by  the  plaintiffs,  whether  they  did 
the  work  on  receiving  this  intimation  in  this 
form,  or  on  receiving  the  statutory  notice  under 
sect.  4,  sub-sect.  1.    Who  can  say  that  the  work 
was  voluntary  ?    It    is    not    compulsion  in 
the  sense  of  duress  or  in  the  sense  of  having 
any  penalty  imposed  if  they  had  not  complied 
with  the  intimation  per  te.   But  was  it  nob 
done,  not  in  the  slightest  degree  because  they 
wished  to  do  it  for  anybody  else  or  because  they 
were  willing  to  do  it  for  themselves,  but  because 
a  public  authority  came  to  them  and  intimated  to 
them,  to  use  the  exact  words,  that  it  was  their 
bounden  duty  to  do  it,  or  if  they  did  not  do  it 
legal  proceedings  would  be  taken  against  them 
before  a  magistrate  ?   I  cannot  say,  with  great 
respect,  that  I  concur  in  the  illustration  given 
by  my  brother  Chinnell  in  the  course  of  his 
judgment    in  North   v.     Walthamttow  Urban- 
Council  (ubi  tup.).   In  the  course  of  the  argu- 
ment I  have  already  pointed  out  that  the  rights 
of  indemnity  which  may  arise  where  agents  of 
any  sort,  whether  commercial  or  otherwise,  or  on 
the  Stock  Exchange,  are  employed,  do  not  seem 
to  me  strictly  analogous  to  this  question.  Here 
is  the  duty  of  a  citizen  to  obey  the  authority 
prima  facie  of  a  public  body  governing  his 
district  in  an  urgent  matter  and  a  matter  of 
public  health  which  is  alleged  to  be  affected  by 
that  citizen's  want  of  care  or  wrongdoing  in  the 
management  of  the  premises.    In  a  form,  which 
is  the  form  recognised  by  the  local  authority,  an 
intimation  is  conveyed  to  the  plaintiffs  that  if 
they  do  not  do  this  work  actual  proceedings  will 
be  taken  against  them.    Is  not  what  they  do 
under  that  notice  involuntary  ?   I  should  have 
been  inclined  myself  to  come  to  that  conclusion, 
and  while,  no  doubt,  it  is  true  that  this  is  an 
intimation  under  sect.  3,  and  not  a  notice  under 
sect.  4, 1  am  bound  to  say  that  it  is  in  either  case 
a  notice  which  emanates  from  the  local  authority. 
It  is  as  if  in  an  action  a  party  were  to  try  to  cut 
his  personality  into  two  becauie  he  deputes  a 
solicitor  or  representative  to  act  for  him  in  all 
the  stages  of  the  action  as  well  as  in  the  letter- 
writing  which  precedes  the  action.    If  we  look  at 
the  third  schedule  to  the  Act  of  1891,  we  nhali  seo 
that  the  form  of  notice  requiring  the  abatement  of 
a  nuisance  is  to  have  the  "  signature  of  officer  of 
sanitary  authority."  In  the  intimation  which  was 
sent  iu  this  case,  the  person  signs  himself  as 
"Edward  Homer,  the  officer  appointed  by  the 
vestry  of  the  parish  to  take  proceedings,''  and  he 
in  effect  Bays,  "  I  am  the  person  through  whom 
the  ve*try  is  going  to  act."   So  again,  under 
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sect.  4.  which  ia  admitted  by  counsel  for  the 
vestry  to  be  the  section  dealing  with  the  act  of 
the  vestry,  the  notice  in  the  form  in  the  schedule 
to  which  I  have  referred  is  to  be  signed  not  by 
the  vestry,  but  with  the  signature  of  the  officer  of 
the  sanitary  authority.    In  other  words,  it  would 
lie  again  signed  :  "  Your  obedient  servant,  Edward 
Homer,  the  officer  appointed  by  the  vestry."  It 
is  to  be  in  either  case  the  signature  of  the  same 
person— the  officer  of  the  sanitary  authority.  In 
each  matter,  so  far  as  that  goes,  whether  the 
notice  is  signed  by  the  officer  or  not,  the  same 
person  who  is  to  constitute  what  is  done  after- 
wards  an  involuntary  act  if  he  signs  the  notice 
under  sect.  4,  signs  the  intimation  in  exactly  the 
same  way,  only  calling  it  an  intimation  to  the 
per  son  as  to  what  he  ought  to  do  under  sect  3. 
In  my  view,  however,  whatever  we  might  have 
thought  on  the  present  argument  and  the  authori- 
ties now  cited,  I  feel  it  is  impossible  not  to  do 
what  we  are  bound  to  do— that  is,  loyally  to  follow 
the  decision  of  a  superior  court.    It  may  be  that 
the  only  report  of  the  case  produced  to  us,  which 
is  evidently  a  summarised  report,  may  not  have 
fully  represented  in  their  right  proportion  the 
views  of  the  learned  Lords  Justices.    It  may  be 
that  there  was  much  more  stress  than  appears  in 
the  report  laid  upon  the  fact  that  the  plaintiffs 
in  that  case  had  taken  upon  themselves  to  treat 
a  notice  addressed  to  somebody  else  as  addressed 
to  them.    But  I  am  bound  to  say  that,  reading 
that  report  fairly  and  in  its  natural  meaning,  I 
think,  at  any  rate,  the  majority  of  the  court  did 
base  their  decision  upon  a  distinction  between  a 
document  served  under  sect  3  as  an  intimation, 
and  a  document  which  is  a  notice  requiring  an 
abatement  of  a  nuisance  under  sect.  4,  as  if  the 
one  under  sect.  4  would  constitute  a  proceeding 
compliance  with  which  would  be  an  involuntary 
act,  whereas  an  intimation  under  sect.  3  would 
leave  the  person  who  received  it  so  far  free  that 
he  could  not  say  he  was  acting  otherwise  than 
-voluntarily.    If  that  case  was  decided  upon  that 
ground,  an  well  as  on  the  other  ground  there 
taken — namely,  that  the  person  who  did  the  work 
was  not  the   person  who  was  required  by  the 
notice  to  do  it—it  binds  us  and  we  cannot  go 
behind  it.  The  third  Lord  Justice  no  doubt  based 
his  judgment  on  the  other  ground,  but  there  is 
•no  expression  of  dissent  on  his  part,  and,  at  any 
rate,  the  view  of  the  majority  is  the  view  of  the 
court,  and  is  binding  on  us.    Therefore  it  seems 
to  me  that  we  mnst  decide  thiB  case  as  ray  brother 
Wills  has  decided,  whatever  otherwise  might 
have  been  oor  own  view.    With  regard  to  the 
other  point  in  this  case,  it  is  clear  that  the  learned 
County  Court  judge  has  not  decided  the  matter, 
as  to  which  I  will  say  no  more  than  that  it  may 
be  of  importance.    But  as  all  the  facts  have  not 
been  brought  out  as  to  that  point,  we  should  at 
the  moat  have  sent  the  case  back  for  a  new  trial, 
if  we  had  taken  a  different  view  on  the  other 
question,  which  is  the  main  question  to  be 
ecided.    Appeal  dismissed.   Leave  to  appeal. 

Solicitors  for  the  plaintiffs.  Mead  and  Sows. 
Solicitors  for  the  defendants,  Marsden  and  Son. 
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KING'S  BENCH  DIVISION,  IN  BANK- 
RUPTCY. 
Monday,  Feb.  29. 
(Before  Buckley,  J.) 
Re  Rowe  ;  Ex  parte  Derenburg.  (a) 

Bankruptcy  —  Proof  —  Withdrawal  before  ad~ 
minion — Substitution  of  fre$h  proof— Volun- 
tary payment  to  creditor  by  stranger — Right  of 
proof  for  whole  debt — Bankruptcy  Act  lBS'.l 
(46  &  47  Vict.  c.  52),  sched.  2,r.  22— Bankruptcy 
Rules  188(5,  rr.  225-229. 

If  the  trustee  has  neither  admitted  a  proof  nor 
given  any  intimation  of  an  intention  to  do  so- 
the  creditor  is  entitled  to  withdraw  hi*  proof  and 
present  a  fresh  proof  without  leave;  and  it 
makes  no  difference  that  the  twenty-eight  days 
limited  by  rule  228,  within  which  the  trustee  is 
required  either  to  admit  or  reject  the  proof ,  has 
elapsed. 

A  creditor  who  has  received  from  a  stranger  a 
voluntary  payment,  not  tendered  or  accepted  as 
part  of  the  debt  due  from  the  debtor,  is  not 
bound  to  give  credit  for  such  payment  in  his 
proof. 

Appeal  by  creditors  against  the  rejection  of 
their  proof. 

Messrs.  Derenburg  and  Co.,  the  appellants, 
were  stockbrokers,  and  in  Jan.  19D3,  when  the 
receiving  order  against  the  bankrupt  Rowe  was 
made,  the  bankrupt  was  indebted  to  them  to  the 
extent  of  20,3681.  in  respect  of  advances  on  the 
security  of  share  certificates,  which  were  subse- 
•juently  discovered  to  have  been  forged  by  the 
debtor. 

On  the  3rd  June  1903  Messrs.  Berwick  and 
Moreing,  in  whose  firm  the  bankrupt  had  been  a 
partner,  but  who  were  in  no  way  liable  for  the 
criminal  acts  of  the  bankrupt,  sent  Messrs. 
Derenburg  and  Co.  a  cheque  for  65001.  inclosed 
in  a  letter  which  stated  (inter  alia)  as  follows  : 

Although  you  admit  that  wo  are  not  liable  we  have 
pleasure  in  sending  you  6500J .  This  we  understand  will 
cover  all  the  losses  you  have  gnattinsd  f  xorpt  those 
for  which  you  hold  an  insurance  policy. 

On  the  3rd  July  Messrs.  Derenburg  and  Co- 
presented  a  proof  in  the  bankruptcy  for  13,863/., 
giving  credit  for  the  amount  received  from 
Messrs.  Berwick  and  Moreing.  This  proof  was 
not  formally  admitted  till  the  1st  Dec. 

In  the  meanwhile  Messrs.  Derenburg  and  Co. 
having  been  advised  that  Messrs.  Berwick  and 
Moreing  would  probably  be  unable  to  prove  for 
the  65<M)Z.,  and  that  they  were  entitled  to  prove 
for  the  full  amount  lent  to  the  bankrupt  without 
giving  credit  for  the  sum  paid  them  by  Messrs. 
Berwick  and  Moreing. 

On  the  6th  Nov.  they  accordingly  sent  in  a  fresh 
proof  for  20,3681..  and  requested  the  trustee  to 
substitute  it  for  the  proof  of  the  3rd  July. 

On  the  1st  Jan.  19<>4  the  proof  of  the  3rd  July 
was  filed  by  the  trustee,  with  a  note  on  it  to  the 
effect  that  it  had  been  admitted  in  full  on  the 
1st  Dec. 

The  trustee  rejected  the  proof  of  the  6th  Nov. 
on  two  grounds — firstly,  that  the  sanction  of  the 
court  was  necessary  before  a  creditor  could 
withdraw  one  proof  and  substitute  another ; 
secondly,  that  the  appellants  were  bound  to 

|»|  Reported  l.»  J.  Aswtl  Thiob*1£>.  E*i„  B*rrUt«T-utLaw. 
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give  credit  for  the  6500Z.  received  from  Messrs. 
Berwick  and  Moreiag.  The  Bankruptcy  Rules 
provide  as  follows : 

228.  Subject  to  the  power  of  the  court  to  extend  the 
time,  the  trustee,  other  than  the  official  receiver,  within 
twenty-eight  days  after  receiving  a  proof  wbioh  has  not 
been  previously  dealt  with  by  the  official  receiver,  shall, 
in  writing1,  either  admit  or  rejeot  it  wholly  or  in  part  or 
require  farther  evidence  in  support  thereof.  Provided 
chat  where  tbe  trustee  baa  given  notice  of  I  is  intention 
to  declare  a  dividend  be  ahaJl,  within  seven  days  after 
tbe  date  mentioned  in  *uoh  notios  aa  tbe  latest  date  up 
to  which  proofs  must  be  lodged,  oxamine  and  in  writing 
admit  or  reject  every  proof  which  has  not  been  already 
admitted  or  tojeoted,  and  give  notice  of  bis  deoision 
rejecting  a  proof  wholly  or  in  part  to  the  creditor 
affected  thereby. 

229.  Where  a  creditor's  proof  has  been  admitted  the 
notice  of  dividend  shall  be  sufficient  notification  to  anch 
creditor  of  snch  admission. 

8cbed.  -2  of  the  Bankruptcy  Act  1883,  r.  22, 
enacts : 

The  trustee  shall  examine  every  proof  and  the 
grounds  of  the  debt,  and  in  writing  admit  or  rejeot  it,  in 
•hole  or  in  part,  or  require  farther  evidence  in  support 
of  it.  If  he  rejects  a  proof  ho  uball  *tate  in  writing  to 
the  creditor  the  grounds  of  the  rejection. 

H.  Reed,  K.C.  and  Bannerman  in  support  of 
tbe  appeal. — This  proof  was  wrongly  rejected  on 
both  grounds.  A  creditor  can  withdraw  his  proof 
before  it  has  been  adjudicated  on  by  tbe  trustee, 
and  he  can  present  a  fresh  proof : 

Re  RhouAes  ;  Export*  Rhottdes,  80  L.  T.  Rep.  493 ; 

(1699)  1  K.  B.  iM»5  ; 
Re  Sfatro  Clark  i  Er  part*  Buenos  Ayr**  Company, 
81  L.  T  Hep.  208  ;  (1901)  1  K.  B.  655. 

A  creditor  is  not  obliged  to  give  credit  for  a 
voluntary  payment  made  by  a  stranger.  A  debtor 
could  not  plead  such  a  payment,  for  a  payment 
has  to  be  at  tbe  request  and  on  behalf  of  the 
debtor,  and  the  trustee  in  bankruptcy  is  in  no 
better  position : 

hemp  r.  BalU.  10  Ex.  607 ; 
James  v.  Isaacs,  22  L.  J.  73,  C.  P  ; 
Lutu*  t.  Wilkinson,  lH.iN.  420. 

A  payment  by  a  stranger  must  also  be  on  account 
of  the  debt,  and  must  be  ratified  by  tbe  debtor: 

BeUhcicT.Bwh.il  C.  B.191. 
Phis  was  a  mere  voluntary  payment,  not  on 
account  of  tbe  debt,  but  made  to  cover  a  loss,  for 
which  the  payors  considered  themselves  in  some 
way  morally  responsible,  and  it  was  not  ratified 
by  the  debtor. 

Afatr  Mackenzie  for  the  trustee. — The  trustee 
not  having  rejected  the  proof  within  twenty-one 
dajB  limited  by  the  rule,  he  must  be  deemed  to 
have  admitted  it,  and  the  creditor  cannot  with- 
draw  it  without  the  leave  of  tbe  court.  There  i» 
no  inherent  right  in  a  creditor  to  amend  his 
proof,  and  the  court  has  the  discretion  to  prevent 
him  from  so  doing  : 

Rt  Safety  Erplosires  Limited,  (1904)  W.  N.  9  ; 

Ee  ptirte  Vattahan  :  Re  DodtU,  62  L.  T.  Kep.  837; 
25  Q.B.  Div.  529  : 

Rv  De*rhurtt  (No.  2),  8  Mor.  258. 

The  payment  was  on  account  of  the  debt,  and  the 
amount  was  ascertained  by  reference  to  the 
amount  of  the  debt : 

Ei  part*  Holland ;  Re  Roger*,  8  Mor.  243. 

If.  Retd,  K.C.  replied. 


Buckley,  J. — The  first  point  taken  by  the 
trustee  in  this  case  is  that  the  first  proof  must  be 
deemed  to  have  been  admitted,  on  the  ground  that 
it  was  not  rejected  within  the  twenty-eight  days 
limited  by  rule  228,  and  that  therefore  it  could 
not  be  withdrawn  without  the  leave  of  the  court. 
Rule  229,  however,  seems  to  me  to  contemplate 
some  notice  of  admission  being  given  to  the 
creditor,  and  I  think  the  creditors  in  this  case,  not 
having  received  any  notice,  were  entitled  to  take 
tbe  viaw  that  their  proof  had  not  been  adjudi- 
cated upon,  as  was  the  fact,  and  to  withdraw  it 
and  present  a  fresh  proof.  On  the  second  point, 
in  my  opinion,  this  was  not  a  case  of  a  stranger 
ottering  to  pay  a  part  of  the  debt  due  to  a  creditor. 
The  payment  was  not  tendered  or  accepted  as  part 
of  the  debt,  but  was  made  in  consideration  of  the 
fact  that  the  creditors  had  sustained  loss  by  the 
acts  of  a  person  for  whom  Berwick  and  Moreing 
considered  themselves  to  some  extent  morally 
responsible.  It  was  a  voluntary  payment,  made, 
not  on  account  of  tbe  debt,  but  in  consideration, 
of  tbe  debt  turning  out  a  loss  through  the 
inability  of  the  debtor's  estate  to  meet  it.  Tbe 
proof  must  therefore  be  admitted  for  the  full 
amount  of  the  debt  JppMl 

Solicitors:  Cecil  F.  Dunn ;  Morley  and  Shirrf. 


Monday,  Feb.  20. 
(Before  Buckley,  J.) 
Re  Browne  ;  Ex  parte  Mjlbtingell.  (a) 
Bankruptcy  —  Proof —  Gambling  debt  —  Bt'Ut  in 
consideration,  of  withdrawing  letter*  to  clubs  cum- 
plaining    of  nonpayment— Gaming  Act  1892 
(5f>  Jk  5ti  Vict.  c.  9). 
M.  had  acted  a*  B.'t  agent  in  the  making  of  belt. 
M.  eued  B.  to  recover  money  paid  for  B.  in 
respect  of  bet*,  and  B.  successfully  pleaded  the 
Gaming  Act  1892.    AT.  wrote  to  B.'t  club*  com- 
plaining of  B.'a  conduct,  and  thereupon  an 
arrangement  tea*  made  by  which,  in  considera- 
tion of  M.  withdrawing  the  letter*  of  complair.t, 
B.  gave  him  bills  for  the  amount  due.  Before 
all  the  bill*  were  met  B.  became  bankrupt. 
Held,  that  the  bill*  were  not  given  in  consideration 
of  the  gambling  debts,  but  on  the  contideration  of 
withdrawing  the  letter*  to  B.'t  clubt,  which  was 
not  an  illegal  consideration,  and  that  AT.  could 
prove  on  the  bill*  in  B.'e  bankruptcy. 
Re  Deer  hurst;  Ex  parte  Seaton  (64-  L.  T.  Rep. 

273)  distinguished. 
Appeal  by  creditor  from  the  rejection  of  a  proof. 

The  appellant  hid  acted  as  tbe  debtor's  agent 
in  the  making  of  bets,  and  in  19u0  the  debtor 
owed  him  800J.  for  losses  paid  on  his  behalf.  The 
appellant  brought  an  action  to  recover  that 
amount,  but  tli9  debtor  successfully  pleaded  the 
Gaming  Act  1892  both  in  the  King's  Bench 
Division  and  in  the  Court  of  Appeal. 

The  appellant  subsequently  wrote  to  the  secre- 
taries of  the  debtor's  clubs  and  informed  tbein  of 
the  defence  set  up  in  tbe  action.  Thereupon  the 
debtor  approached  tbe  appellant,  and  a  settlement 
was  arrived  at  by  which  the  debtor  paid  lOOi.  in 
cash,  and  gave  bills  for  the  remainder.  In 
accordance  with  this  settlement  the  appellant 
withdrew  tbe  letters  to  the  secretaries  of  the 
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debtor's  club*.  The  debtor  became  bankrupt, 
And  the  appellant  tendered  a  proof  on  the  bills 
which  had  not  been  paid,  which  was  rejected  by 
the  trustee  on  the  ground  that  they  had  been 
given  for  an  illegal  consideration. 

H.  Reed.  K.C.  and  Simmonda  in  support  of  the 
appeal.— The  gambling  debt  was  disposed  of  in 
the  action,  and  was  not  the  consideration  for  the 
bills.  The  consideration  for  the  bills  was  a  new 
one — namely,  the  withdrawal  of  the  letters  sent  to 
the  secretaries  1o  the  clubs— and  that  was  not  an 
illegal  consideration. 

Muir  Mackenzie  for  the  trustee. — Although  it 
may  be  that  the  debtor  would  bare  had  no  answer 
to  the  claim  on  the  bills,  the  trustee  in  bank- 
ruptcy representing  the  other  creditors  can 
•enquire  as  to  the  real  consideration.  The  consi- 
deration alleged  by  the  appellant  is  not  such  as 
can  stand  against  the  rest  of  the  creditors  : 

Re  Dserhurst  ,  Etportt  Seaton,  C4  L.  T.  Rep.  27.1. 

Buckley,  J. — In  this  case  the  trustee  has 
rejected  the  appellant's  proof  on  the  ground  that 
it  was  founded  on  an  illegal  consideration.  The 
material  facts  are  that  the  appellant  brought  an 
action  against  the  bankrupt  to  recover  what  is 
called  "  a  debt  of  honour,"  and  he  failed,  with  the 
tesult  that  the  debt  is  at  an  end.   After  that,  for 
a  new  consideration  altogether — namely,  the  with- 
drawal by  tbe  appellant  of  certain  letters  he  had 
written  to  the  secretaries  of  the  bankrupt's  clubs  1 
— tbe  bankrupt  agreed  to  pay  1001.  and  to  give 
bills  for  the  remainder.    That  was  a  wholly  new 
transaction.    It  was  said  that  this  was  merely  a 
fresh  agreement  to  pay  the  gaming  debt,  and 
ft*  Deerhuret ;  Ex  parte  Seaton  (ubi  sup.)  was 
cited,  but  that  casa  was  the  contrary  of  this.  In 
that  case  the  creditor  had  obtained  by  default  a 
judgment  on  a  gaming  debt,  and  the  debtor  had 
agreed,  in  consideration  of  not  being  posted  as  a 
creditor  as  a  defaulter,  to  bear  the  bad  judg- 
ment as  if  it  were  a  good  one.   In  this  case  the 
bills  were  given  for  a  new  consideration  alto- 
gether, which  was  not  an  illegal  consideration, 
and  the  trustee  wrongly  rejected  tbe  proof  on 
that  ground.    Tbe  rejection  must  therefore  be 
reversed,  but  without  prejudice  to  his  Betting  up 
within  fourteen  days  other  grounds  of  rejecting. 

Appeal  allowed. 

Solicitors :  /.  /.  Hands;  Andrew  Wood,  Purves, 
end  Sutton. 


Monday,  March  7. 
(Before  Bucklbt,  J.) 
Re  Burnand:  Ex  parte  The  Trustee,  (a) 

Bankruptcy— Books  kept  by  bankrupt  a*  agent 
for  several  principals — Bight  to  retain — Bank- 
ruplcy  Act  1883  (46  &  47  Vict.  c.  52),  s.  50, 
subs.  1,  2 — Bankruptcy  rule  349. 

The  bankrupt  had  been  an  underwriter  at  Lloyd's, 
and,  in  addition  to  his  own  business,  had  as 
agent  underwritten  policies  for  others.  The 
agency  agreements  were  in  writing,  and  pro- 
•nded  that  the  bankrupt  should  keep  proper 
books,  which  should  be  open  to  hi*  principals, 
and  that  they  should  be  audited  by  accountants 
at  the  expense  of  the  principals. 

Held,  that  the  books  were  the  property  of  the  bank. 

<,«)  Reported  by  i.  Anwtl  Theobald.  E*t..  Bain»ior*i-L»«r. 


rupt,  and  that  the  accountants  had  no  right 
against  the  trustee  in  bankruptcy  to  retain  them 
on  behalf  of  the  principals. 

Motion  by  the  trustee  in  bankruptcy  of  P.  G.  C. 
Burnand,  for  an  order  for  the  delivery  to  him  of 
all  the  books  kept  by  the  bankrupt  in  bis  busi- 
ness as  an  underwriter  at  Lloyd  s.  The  books 
were  in  the  possession  of  the  respondents,  Messrs. 
Baker,  Sutton,  and  Co.,  chartered  accountants, 
who  had  declined  to  deliver  tbem  up  except  on 
terms  refused  by  the  trustee. 

The  bankrupt,  in  addition  to  his  own  business, 
bad  since  1883,  as  agent,  underwritten  policies 
for  other  persons,  who  were  known  as  "  names." 

The  agreements  made  by  tbe  bankrupt  and 
bis  "  names  "  provided  (infer  alia)  as  follows : 

1.  The  said  P.  G.  C.  B.  shall,  until  the  lit  day  of  Jan. 
next,  and  for  such  longer  period  as  is  hereinafter  men- 
tioned determinable,  nevertheless  as  hereinafter  pro- 
vided, act  ss  the  agent  cf  tbe  said  A.  B.  for  the  purpose 
of  underwriting  policies  of  insurance  at  Lloyd's,  and 
carrying  on  tbe  ordinary  business  of  in  underwriter  at 
Llo)d,e,  in  the  name  and  on  bebalf  of  the  said  A.  B-. 
in  accordance  with  the  nsual  oastom  of  Lloyd's,  and 
upon  the  terms  and  conditions  hereinafter  contained. 

i.  Tbst  the  said  P.  G.  C.  B.  shall,  daring  the  said 
period,  have  the  sole  management  of  the  underwriting, 
and  all  risks  thall  be  taken  and  all  losses,  averages,  and 
retnrns  shall  be  settled  by  him  in  the  name  and  on 
aooonnt  of  tbe  said  A.  B.,  and  in  accordance  with  the 
usual  oastom  of  Lloyd's. 

5.  Proper  underwriting  and  aooonnt  books  shall  be 
provided  and  kept  in  tbe  nsoal  maimer,  and  shall  at  all 
times  be  open  to  the  inspection  o(  the  said  A.  B.  cr 
his  agent  tbereundor  appointed  in  writing,  and  the  said 
P.  G.  C  B.  sbsll  at  all  times  give  to  tbe  said  A.  B.  each 
info  r  ma  tic  n  or  explanation  as  to  tbe  books  or  the  state 
of  tbe  account  as  ho  may  require.  The  said  books  and 
aooonnt*,  if  required  by  the  said  A.  B.,  shall  be  periodi- 
ca'ly  audited  by  a  professional  accountant,  and  the 
expense  of  soob  audit  shall  be  mn  outgoing  within  art.  3 
hereof  (i.e.,  payable  by  A.  B  ). 

6.  The  said  A.  B ,  so  locg  as  tbe  underwriting  is 
carried  on  under  this  agreement,  shall  pay  to  the  said 
P.  G.  C.  B.  while  he  shall  daly  perform  the  engagements 
on  his  part  herein  contained,  as  a  remuneration  for  his 
services  in  oondnoting  tbe  said  underwriting  business 
for  keeping  and  providing  books  raid  papers,  and  for 
providing  a  proper  offioe  and  clerical  assistants,  and  all 
other  outgoings  and  expenses  ooaneoted  with  tbe 
underwriting  bosiness,  save  and  exoept  the  said  A.  B.'e 
annual  subscription  to  Lloyd's,  and  the  expenses  of 
auditing  the  accounts  in  accordance  with  art.  5  hereof, 
the  sum  of  2i>0l.  per  annum,  which  nnm  shall  be  pay- 
able quarterly  and  treated  as  outgoings  of  the  said 
business.  The  raid  A.  B.  shall  also  pay  to  tbe  said 
P.  G.  C.  B.  in  respect  of  the)  underwriting  of  each  year 
daring  the  oontinnsnoe  of  the  under  writing,  as  a  re- 
muneration for  bis  services  in  conducting  the  same, 
soob  a  commission  or  fortber  sum  as  ihall  be  <qcai 
to  20  per  oent.  of  tbe  net  gains  or  profits,  if  any,  cf 
each  year,  to  be  ascertained  and  paid  at  the  times  and 
in  manner  hereinafter  mentioned. 

The  bankrupt  kept  the  usual  books  of  an  under- 
writer, which  showed  his  liabilities  and  those  of 
his  "  names."  These  books  were  audited  by  the 
respondents,  who  were  paid  by  the  "  names." 

The  receiving  order  was  made  on  the  30th  Sept. 
1903  on  tbe  debtor's  own  petition,  and  the  trustee 
was  appointed  on  the  5th  Nov.,  at  which  date  tbe 
books  were  in  the  respondents'  possession. 

On  the  18th  Nov.  the  trustee  applied  for  the 
books,  but  the  respondents,  on  the  instructions 
of  the  "  names,"  refused  to  give  tbem  up,  except 


Digitized  by  Google 


April  30,  1901.] 


THE  LAW  TIMES. 


'Vol.  xa-293 


Adm] 


on  an  undertaking  to  return  them  on  demand,  and 
on  other  condttious  to  which  the  trustee  refused 
to  consent.  The  respondents  claimed  that  the 
books  were  "  equally  the  property  of  the  various 
names." 

Subsequent  to  the  adjudication  in  bankruptcy 
the  "  names  "  determined  their  agreements. 

The  Bankruptcy  Act  1883  (40  &  47  Vict.  c.  52\ 
s.  50,  provides  us  follows : 

(1)  The  trusts*  shall,  as  toon  as  may  be,  tike  pot- 
eeuion  of  the  deeds,  books,  and  dooasieats  of  tbe 
bankrupt,  and  all  other  parts  of  his  property  capable  of 
manual  deliver; . 

(2)  The  trustee  shall,  in  relation  to  and  for  the  pur- 
pose of  aequirioy  or  retaining  possession  of  tbe 
property  of  tlis  bankrupt,  be  in  the  sams  position  as 
if  be  were  a  received  of  tbe  property  appointeJ  by  the 
High  Court,  and  the  court  m»y,  on  hi*  application, 
enforce  snob  acquisition  or  retention  accordingly. 

Rule  349  of  the  Bankruptcy  Rules  is  as 
follows : 

No  person  shall,  as  ag-»inst  the  offi  lial  receiver  or 
trustee,  be  tntilloi  to  withhold  posseMion  of  the  books 
of  aoeount  belon^iog  to  tbe  debtor  or  to  set  op  any 
lieu  thereon.  . 

8.  G.  Luthington  for  the  trustee  in  support  of 
tbe  motion. 
Muir  Mackenzie  for  the  respondents. 

Buckley,  J. — In  my  judgment  tbe  respondents 
have  neither  any  property  in  these  books  nor  any 
right  to  tbeir  possession.  They  have  set  up  a 
;a»  Urtii,  and  admit  that  tbe  bankrupt  had  a 
joint  right  of  property  with  tbe  "  names "  to 
these  books.  As  to  the  right  between  the  bank- 
ruptcy and  the  "  names,"  it  appears  to  me  that 
bankruptcy  makes  no  difference.  The  books 
were  provided  and  kept  under  contracts  between 
tbe  bankrupt  and  the  "  names,"  and  by  the  terms 
of  these  contracts  they  were  to  be  open  for  inspec- 
tion by  the  "  names,"  and  there  could  have  been 
so  object  for  that  contractual  right  of  inspection 
ifthebookB  were  the  property  of  the  "names." 
These  books  show  the  sums  receivable  by  the 
names  and  the  amounts  for  which  they  were 
severally  liable.  As  between  the  names  not  one 
could  have  demanded  the  books  as  against  the 
others  or  as  against  the  bankrupt.  They  were  not 
the  books  of  any  one  of  the  "names"  as  against 
the  others,  but  they  were  the  bankrupt's  books 
which,  under  his  contracts  with  the  "  n-imes,"  he 
waa  obliged  to  provide  and  keep. 

Order  in  term*  of  the  notice  of  motion. 

Solicitors:  Parker,  Garrett,  Hoi mtn,  and  H>w- 
d<ns  Ward,  Bowie,  and  Co. 


PROBATE,  DIVORCE.  AND  ADMIRALTY 
DIVISION. 
ADMIRALTY  BUSINESS. 
Nov.  14,  16,  and  17,  1903. 
(Before  Barnes,  J.  and  Trinity  Masters.) 

The  Hawthornbank.  (o) 
Collieion—  Vetsel  "  not  under  command  " — Duty  to 
keep    count  —  Regulation   for  Preventing 
Collisions  at  Sea,  art.  4  (a)  (c)  (d). 
A  Mitel  exhibiting  two  red  light*  under  art.  4  (a) 
of  the  Collision  Regulation*  at  a  signal  that 

\")  itfoned  by  CanmoroKX  llsab,       ,  Barrtsisr-at-Lav. 
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»/i<?  i$  "  not  under  command  "  ought  to  keep  her 
course  when  approaching  another  vetsel  to  at  to 
involve  risk  of  collision. 
A  collision  occurred  between  Uie  brigantine  R.  and 
the  barque  H.  The  R.  was  at  tlie  time  close- 
hauled  on  the  starboard  tack  ,-  the  H.  vrat  sailing 
free,  but,  having  been  recently  in  collision  with  a 
steamship,  was  exhibiting  "  not  under  command  " 
lights.  The  helm  of  the  R.  was  put  up  in  order 
to  pass  ahead  of  the  H.,  while  the  helm  of  the  H. 
was  jiorted. 

Held,  tnat  the  H.  ought  to  have  kept  her  course  and 
let  the  R.  get  out  of  her  wuy. 

ACTION  for  damage  by  collision  brought  by  the 
owners  of  the  brigantine  Ringleader  against  the 
owners  of  the  barque  Hawlhornbank. 

The  collision  occurred  about  midnight  on  the 
16th  Oct.  1903,  in  the  English  Channel,  some  five 
miles  S.W.  of  Dover. 

Tbe  Ringleader  was  a  brigantine  of  162  tons 
register,  and  at  the  time  was  on  a  voyage  from 
the  Tyne  to  Folkestone  with  a  cargo  of  coals, 
and  manned  by  a  crew  of  seven  hands  all  told. 
She  also  had  a  pilot  on  board.  The  Hawthorn- 
bank  was  a  Bteel  barque  of  1369  tons  register,  and 
was  on  a  voyage  from  Antwerp  to  San  Pedro, 
U.S.A.,  with  a  cargo  of  rails,  and  with  a  pilot  on 
board,  and  manned  by  a  crew  of  twenty-two 
hancls  all  told. 

She  had  been  in  collision  with  the  mail  steam- 
ship  Orinoco,  and  had  received  considerable 
damage.  Her  foretopmast  and  headstays  and 
sails  and  gear  had  been  carried  away,  and  her 
bows  had  been  stove  in.  The  services  of  a  tug 
had  been  engaged  accordingly,  and  she  watt 
putting  back  to  the  Thames  for  repairs. 

The  weather  at  the  time  was  clear  but  overcast, 
the  wind  was  a  strong  breeza  from  W.N.W.,  and 
the  tide  was  running  to  the  westward  with  the 
force  of  about  a  knot  an  hour. 

The  plaintiffs'  case  was  that  under  these 
circumstances  tbe  Ringleader  was  sailing  close- 
hauled  on  tbe  starboard  tack,  heading  about  S.W. 
£  W.  magnetic,  and  making  from  two  to  throe 
knots  an  hour  with  jib,  foretopmast  staysail,  two 
topsails,  two  mainstay  sails,  and  single-reefed 
mainsail,  when  a  red  light  was  seen  nearly  ahead, 
but  on  the  starboard  bow  withal,  and  distant  one 
or  two  miles.  The  Ringleader  kept  her  course, 
and  shortly  afterwards  another  red  light  was  seen 
a  little  broader  on  the  starboard  bow,  and,  after  a 
further  interval,  a  third  red  light  appeared  about 
a  quarter  of  a  mile  off.  Those  in  charge  then 
came  to  the  conclusion  that  the  vessel  approach- 
ing, which  proved  to  be  the  Hawthornbank,  was 
not  under  command,  and  the  helm  of  the  Ring- 
leader was  starboarded,  as  she  was  unable  to  port 
owing  to  the  presence  of  a  steamer  showing  her 
masthead  and  green  lights  on  the  starboard  bow, 
and  nearer  to  ber  than  the  vessel  exhibiting  the 
three  red  lights.  The  Hawthornbank,  however, 
still  keeping  her  port  light  open,  continued  to 
come  on  with  considerable  spted,  and  with  her 
stem  struck  the  Ringleader  on  the  starboard  side 
of  the  bowsprit,  carrying  it  away  and  doing  so 
much  damage  that  she  sank  shortly  afterwards, 
and  her  pilot  was  drowned. 

The  plaintiffs  then  charged  the  defendants  (inter 
alia)  with  proceeding  at  an  improper  rate  of  speed 
for  a  vessel  carrying  "not  under  command" 
lights,  with  failing  to  keep  her  course  and  speed. 


The  Hawthornbank. 
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and  with  improperly  porting.  They  also  charged 
them  with  the  breach  of  arts.  4  and  21  of  the 
Regulations  for  Preventing  C  jllisions  at  Sea. 

The  defendants'  case  was  that  the  tow-line  of 
the  tug  that  had  been  engaged  to  tow  the 
Hawthornbank  had  slipped  before  it  was  hauled 
on  board,  and  the  tug  was  following  and  hauling 
in  the  tow-line,  while  the  barque,  under  her  lower 
main  topsail,  was  moving  through  the  water, 
making  about  three  knots  an  hour,  and  heading 
about  JE.N'.E.  magnetic.  The  regulation  side 
lights  and  a  stern  light  and  the  red  lights  for 
a  vessel  not  under  command  were  being  duly 
exhibited. 

Under  these  circumstances  the  red  light  of  the 
Ringleader  was  seen  about  two  miles  off,  and 
bearing  about  three  or  four  poiuts  on  the  port 
bow  of  the  Hawthornbank.  The  Ringleader  ap- 
proached, with  her  red  light  open,  on  the  port 
bow  of  the  Hawthornbank,  and,  as  she  approached, 
the  bclm  was  ported  a  point  and  steadied.  The 
Ringleader,  howe~er.  shut  in  her  red  light  and 
opened  the  green  light,  and  appeared  to  be 
attempting  to  cross  the  bows  of  the  Hawthorn- 
bank, and,  coming  on  as  if  under  a  starboard 
helm,  with  her  jibboom  and  stem  struck  the 
port  bow  of  thta  Hawthornbank. 

The  defendants  charged  the  plaintiffs  (infer 
alia)  with  improperly  starboarding  and  attempt* 
ing  to  cross  the  bows  of  the  Hawthornbank. 
They  also  charged  them  with  breach  of  art.  29 
of  the  regulations. 

Art*.  4  and  21  of  the  Regulations  for  Pre- 
venting Collisions  at  Sea  are  as  follows  : 

Art.  4.  (a)  A  vessel  which  from  any  aeei<lent  if  sot 
nnder  command,  shall  esrry  at  tbe  nri1  height  as  the 
white  light  mentioned  in  art.  2  (a),  where  tbey  oan 
best  be  seen,  and  if  a  steam  vessel  ia  lies  of  that  light, 
two  red  lights,  in  a  vtrtioal  line  one  over  the  otbtr,  not 
less  thin  sis  feet  apart,  and  of  sooh  a  charterer  as  to 
be  visible  all  round  the  botizon  at  a  dislano*  of  at  leant 
two  miles.  .  .  (e)  The  vessels  referred  to  in  this 
article,  when  not  makiag  any  way  through  the  water, 
Bhall  not  carry  the  side  light*,  bat  when  making  way 
•ball  carry  then.  (<i  )  Tb»  lights  and  sbnoe  s  required 
to  be  shown  by  this  article  are  to  be  taken  by  the 
?e«8ela  a*  signals  that  the  to*«c1  showing  them  is  not 
under  command,  and  oanoot  therefore  get  out  of  the 
way. 

Art.  21.  Where  by  any  of  these  rule*  one  of  two 
vessels  in  to  koep  out  of  the  way,  the  other  shall  keep 
her  course  and  speed. 

Atpinall,  K.C.  and  NeUon  for  the  plaintiffs.— 
The  Hawthornbank  was  in  fact  nnder  command, 
and  was  proceeding  at  a  considerable  speed.  If 
«he  was  in  fact  not  nnder  command  under  ber 
lower  main  topsail  only,  she  had  brought  herself 
to  this  condition  by  improperly  reducing  sail,  and 
art.  4  (a)  did  not  apply.  The  red  lights  were 
exhibited  too  late  and  not  at  a  proper  time.  In 
any  event  the  "  not  under  command  "  lights  are  a 
signal  to  other  vessels  to  get  ont  of  the  way ; 
and  it  is  therefore  the  duty  of  a  vessel  to  keep 
her  course  and  speed.  The  Hawthornbank  mnst 
be  found  to  blame  for  porting  her  helm.  There 
was  a  bad  look-out  on  board  the  Hawthornbank. 
and  the  light  of  the  Ringleader  was  not  reported 
to  the  pilot. 

Piekford,  K.C.  and  Adair  Roche,  for  the  de- 
fendants, contra. — The  Hawthornbank  was  making 
sufficient  way  through  the  water  to  justify  her 
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in  exhibiting  "not  nnder  command"  lights. 
See 

The  P.  CoUn.l.  t»S  L.  T.  Rep.  4GH ;  7  Asp.  Mar. 
Law  Css.  S17  ;  (1893)  A.  C.  207. 

There  was  a  bad  look-out  on  board  the  Ring- 
leader,  and  hence  the  collision.  The  steamer 
alleged  to  have  hampered  the  movements  of 
the  Ringleader  was  the  tug,  which  was  much 
further  astern,  so  that  she  was  not  really  in. 
the  way. 
NeUon  in  reply. 

Barnes,  J. — This  is  an  action  by  the  owner*, 
master,  and  crew  of  the  brigantine  Ringleader. 
and  the  owners  of  her  cargo,  against  the  owners- 
of  the  barque  Hawthornbank  in  respect  of  a 
collision  which  occurred  at  abouj;  midnight  on  the 
16th  Oct.  1903,  in  the  English  Channel,  off  Dover. 
The  result  of  it  was  that  the  Ringleader  was  so 
damaged  that  she  sank  shortly  afterwards  and 
was  lost  with  the  cargo  and  crew's  effects,  and 
the  pilot  which  she  had  on  bourd  was  unfor- 
tunately drowned.  The  case  of  the  Ringleader  is 
in  substance  that  those  in  charg*  of  her  noticed 
the  red  light  of  the  Hawthornbank  nearly  ahead, 
but  slightly  on  the  starboard  bow,  about  a  mile 
and  a  half  off :  that  afterwards  a  second  red  light 
wan  seen  about  in  the  same  position ;  and  that 
afterwards  a  third  red  light  was  seen  in  the  same 
position,  or  thereabouts ;  that  when  the  third  red 
light  came  into  sight  the  vessels  were  about  a 
third  of  a  mile  apart.  The  plaintiffs  also  say 
that  they  saw  the  lights  of  a  steamer  a  little 
broader  on  the  starboard  bow  than  the  lights  of  the 
Hawthornbank  ;  and,  according  to  the  evidence  of 
the  master  of  the  plaintiffs'  vessel,  the  lights  of 
that  steamer  deemed  to  him  to  be  about  the  same 
distance  off  as  those  of  the  barque.  On  that 
point  there  was  a  conflict  of  evidence,  because  the 
defendants  sought  to  make  ont  that  the  lights  of 
this  steamer,  wbioh  proved  to  be  the  tug  of  the 
Hawthornbank,  were  really  a  good  deal  further 
away  from  the  brigantine  than  the  plaintiffs' 
witnesses  put  them.  However  that  may  be,  the 
case  for  the  plaintiffs  is  that,  when  they  got  air 
those  three  red  lights  of  the  barque  in  sight, 
pretty  close  to,  they  came  to  the  conclusion  that 
she  was  a  vessel  not  under  command,  and  that 
they  must  act ;  and  thereupon  they  acted  by  star- 
boarding their  helm,  in  the  hope  of  getting  across 
the  barque's  bows,  being  unable,  according  to  the 
v  iew  of  the  master,  who  was  the  responsible  man 
to  act,  to  do  anything  else,  because,  if  they  had 
luffed  by  porting,  they  would  have  thrown  the  ni- 
sei ves  under  the  bows  of  the  steamer,  and,  if 
they  bad  kept  on  their  way,  they  would  have  gone 
into  the  barque,  and  so  he  starboarded.  The 
case  of  the  Hawthornbank,  shortly  stated,  is  that 
she  bad.  the  day  before,  received  damage  by  colli- 
sion in  the  English  Channel,  and  was  putting  back 
in  distress  with  the  object  of  making  the  Thames, 
and,  no  doubt,  procuring  the  repairs  rendered 
necessary  by  the  first  collision,  which  had, 
according  to  ber  master,  damaged  her  stem, 
forcing  it  across  to  starboard,  carried  away  all 
the  headgear  and  foretopmast.  stove  in  her  bows, 
and  done  some  other  damage.  The  Hawthornbank 
had  taken  a  pilot,  bad  engaged  a  tug,  and  was 
endeavouring  to  make  fast  to  that  tug.  There 
had  been  two  attempts  to  get  a  tow  line  on  board. 
The  first  attempt  failed  just  as  the  line  was  about 
to  be  made  fast,  and  the  second  attempt  also 
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failed,  and  the  tug  had  again  to  occupy  itself  in 
bawling  in  thu  steel  hawser.  From  that  time  up 
to  the  collision  the  Hawthornbank,  which,  when 
they  first  tried  to  take  a  tug,  bad  broached  to, 
was  proceeding  with  only  the  lower  maintopeail 
set ;  that  is  to  say,  for  about  two  hours  before  the 
collision  she  sailed  under  the  lower  maintopsail, 
and  during  those  two  hours  the  tug  was  getting 
in  the  tow  rope  after  the  first  attempt,  and  was 
making  the  second  attempt  to  get  fast.  There 
is  no  doubt  that  two  red  lights,  in  addition  to  the 
side  lights,  were  put  up,  and  the  case  for  the 
Hawthornbank  is  that  those  two  red  lights  were 
put  up  at  about  10  p.m.  in  the  mizzen  rigging,  on 
the  starboard  side,  at  a  proper  height,  so  as  to 
show  that  the  vessel  was  not  under  command. 
They  then  say  that  they  saw  the  red  light  of  the 
Ringleader  something  like  two  miles,  or  there- 
abouts, away,  three  or  four  points  on  the  port 
bow.  That  is  the  pleaded  case ;  but  the  master  of 
the  Havcthombank  said  a  mile  or  two  miles  off. 
It  is  then  stated  that  the  red  light  of  the  Ring, 
leader  kept  open  and  gradually  broadened  on 
their  port  bow,  and  that,  after  they  saw  the  light, 
when  the  Ringleader  was  a  considerable  distance 
off,  they  ported  about  a  point,  and  then  steadied, 
so  as  to  give,  according  to  the  master  of  the 
defendants'  ship,  more  room,  and  to  enable  the 
Hncthornbank  to  steer  better.  Then  their  case 
is  that  the  Ringleader  shut  in  her  red  light, 
when  about  four  or  five  ships'  lengths  off,  and 
about  six  points  on  the  port  bow,  and  showed  her 
^reon  light,  as  if  attempting  to  cross  the  bows  of 
the  \Hawthornbank,  ana  shortly  afterwards  the 
collision  happened.  Now,  those  two  cases  pre- 
sent certain  difficulties.  The  first  question  is, 
what  were  the  manu-uvres  of  these  two  vessels, 
involving  the  further  questions,  at  what  time  were 
the  lights  put  up  on  the  Hawthornbank — the 
plaintiffs  contending  that  these  extra  red  lights 
were  only  put  up  at  the  last  moment  before  the 
collision,  and  the  defendants  contending  that 
they  were  put  up  about  two  hours  before — and 
what  was  the  relative  position  of  the  two  vessels 
to  one  another  at  the  material  ti  me.  I  think  that  the 
weight  of  the  evidence  is  in  favour  of  the  view, 
which  I  adopt,  that  the  two  extra  red  lights  were 
put  up  somewhere  about  10  p.m.  I  think  it  is 
probable  that  was  so  from  the  fact  that  that 
seems  to  have  been  about  the  time  when  the 
vessel  was  in  difficulties  with  her  tug ;  and  they 
seetn  to  have  had  those  lights  up  from  that  time 
onwards  to  the  collision.  With  regard  to  the 
manoeuvres  of  the  two  ships,  I  accept  the 
plaintiffs'  view  that  the  vessels  were  green  to 
red — that  is,  that  the  Ringleader  had  the  other 
vessel  slightly  on  the  starboard  bow — whereas 
the  defendant*'  cane  is  that  the  two  vessels  were 
red  to  red ;  but  I  cannot  see  how  the  defendants' 
story  can  be  correct  on  this  point  In  the  first 
place,  the  courses  on  which  the  vessels  were 
favours  the  view  which  the  plaintiffs  present 
In  the  second  place,  if  the  vessels  were  red  to 
red.  as  the  defendants  suggest,  there  could  be  no 
reason  for  the  plaintiffs  starboarding  in  the  way 
it  is  said  by  tbe  defendants  they  did ;  because,  if 
they  were  red  to  red,  the  Ringleader  had  only  to 
keep  her  course  and  avoid  the  two  difficulties  in 
her  way — namely,  tbe  Hawthornbank,  which  they 
would  pass  easily,  and  the  steamer,  which  would 
have  to  keep  out  of  her  way.  Again,  I  cannot 
see  bow  the  collision — which  undoubtedly  took 


place  between,  in  the  first  instance,  the  starboard 
side  of  the  Ringleader's  bowsprit  and  afterwards 
her  bows,  and  the  port  bow,  near  the  stem,  of  the 
Hawthornbank — could  have  occurred  on  the  story 
told  by  the  defendants ;  because,  if  it  were  correct 
to  say  that  tbe  plaintiffs'  vessel  got  six  points  on 
the  port  bow  ot  the  defendants'  vessel  and  then 
starboarded,  and  tbe  ships  were  proceeding  at  the 
same  speed  as  they  had  been  going,  I  do  not  see 
how  it  is  possible  to  bring  about  a  collision  with 
the  bows  of  the  Haicthornbank,  and  at  an  angle 
leading  aft.  I  therefore  accept  tbe  view  of  the 
position  of  the  ships  and  the  general  outline  of 
the  story  of  the  navigation  told  by  the  plaintiffs. 
There  are  still  left  some  questions  of  difficulty. 
The  first  relates  to  tbe  charge  against  the 
plaintiffs  that  their  helm  was  improperly  star- 
boarded. That  involves,  I  think,  bad  look-out, 
because  it  is  said  that,  if  these  two  extra  red 
lights  were  up,  those  in  charge  of  the  Ringleader 
ought  to  have  seen  them ;  but  I  think  a  good 
look-out  was  being  kept  on  the  Ringleader.  I 
think  the  men  were  doing  their  duty  and  looking 
out  as  well  as  they  could.  They  saw  the  first  red 
light — that  is,  the  side  light — of  the  Hawthornbank 
at  a  considerable  distance,  although  they  did  not 
see  the  other  two  lights  at  the  same  time.  They 
first  saw  one  and  then  they  saw  another,  and  I 
think  it  is  quite  possible  that  the  lights  may  have 
had  some  obscuration  from  the  masts  or  rigging  of 
the  Hawthornbank,  because  they  were  hung  three 
or  four  feet  to  starboard  of  the  miz/.en  mast.  It 
is  obvious  that  anybody  on  the  port  bow,  fine  on 
the  bow,  might  have  something  between  them  and 
those  lights,  especially  if  the  vessel  were  not 
keeping  quite  steady  on  her  E.N.E.  course.  The 
exact  obscuration  would  depend  upon  how  tbe 
vessel  was  moving.  Then,  again,  the  lights  were 
globular,  which  would  not  necessarily  come  into 
view  so  readily  or  so  brightly  as  the  side  light 
which  was  first  seen.  I  am  satisfied  that  those  on 
board  the  Ringleader  saw  the  two  extra  sidelights 
as  soon  as  they  reasonably  could  be  expected  to 
do  so.  The  question  whother  those  in  charge  of 
the  Ringleader  were  wrong  in  starboarding 
depends  very  much  on  the  opinion  of  the  nautical 
assessors  who  are  assisting  me.  If  the  plaintiffs 
are  right  in  saying  that  the  steamer  which  tbey 
saw  appeared  to  be  about  the  same  distance  off  as 
the  ship,  there  certainly  was  a  position  of  very 
considerable  difficulty,  because  there  was  the 
Hawthornban k  intimating  by  her  signals  that  she 
was  out  of  command,  a  little  ahead  of  the  i?t'no-- 
leader,  and  the  steamer  on  the  starboard  bow. 
The  master  of  the  Ringleader  did  not  know  that 
it  was  a  tug  at  the  time.  It  might  be  any  steamer 
coming]  up.  It  might  be  a  large  steamer,  and,  if 
he  luffed,  it  would  throw  him  right  under  the  bows 
of  that  steamer.  To  get  rid  ot  tb*t  difficulty  the 
defendants  try  to  make  out  that  the  tug  was 
farther  away.  My  view  is  that  tbe  master  of  the 
Ringleader  was  justified,  from  what  he  saw,  in 
thinking  that  the  steamer  was  pretty  close  to  bim, 
in  the  same  way  as  the  barque  was,  when  he  made 
out  that  the  barque  was  not  under  command.  It 
must  not  be  forgotten  that  the  tug's  side  lights 
may  have  been  showing  more  brilliantly  than 
those  of  the  barque,  and  therefore  may  have  pro- 
duced the  appearance  of  being  closer.  I  am  not 
prepared  to  accept  the  defendants'  view  of  this 
case,  that  the  tug  was  so  far  astern  as  they  make 
out.   Some  time  bad  elapsed  since  the  last 
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attempt  to  get  the  tow  rope  fast,  and  I  see  no 
reason  why  the  tug  would  not  make  up  to  the 
barque  again  as  fast  as  she  could.  That  being  my 
Tie  w.I  haveconsulted  the  Elder  Brethren,  and  they 
agree  that  the  plaintiffs  vessel  cannot  reasonably 
be  expected  to  have  done  differently — in  otber 
words,  there  was  no  negligence  or  breach  of  any 
rule  on  her  part  in  starboarding  in  the  circum- 
stances.  The  reasons  appear  to  be  these :  As  ber 
master  says,  it  would  have  been  risky  to  have 
gone  about  and  ported  under  the  steamer's  bows ; 
it  would  have  been  a  very  serious  danger  if  the 
steamer   bad  been  close    up;    he  could  not 
keep   straight  on   with   safety,   because  the 
vessels    were    approaching,    and    so    he  star- 
boarded and  tried  to  get  across  the  bows  of 
the  barque.   The  only  point  that  can  be  made 
against  him  for  doing  that  is  that  he  Raid  some- 
thing to  the  effect  that  sub-sect.  (c)of  art.  4  (1) 
was  not  properly  in  bis  mind  ;  but  I  think  that, 
when  his  evidence  is  fairly  considered,  what  he 
meant  to  convey  was  very  much  what  he  said  in 
bis  evidence  in  chief — namely,  that  be  bad  made 
up  his  mind  that  the  vessel  showing  the  three 
red  lights  was  a  disabled  vessel,  scarcely  having 
any  way  through  the  water,  and  if  he  hud  thought 
that  she  was  going  at  any  great  speed  he  would 
not  have  starboarded.   That  seems  to  me  very 
much  a  nautical  question,  and  the  Elder  Brethren 
take  the  view  that  the  plaintiffs'  master  could  not 
reasonably  have  done  in  the  circumstances  other 
than  what  he  did  do.    I  think,  therefore,  he 
cannot  be  considered  to  blame.   Now,  the  otber 
Bide  of  the  case  is  also  a  matter  of  considerable 
difficulty.   The  broad  points  taken  by  counsel  for 
the  defendants  are  that  the  barque  was  not  under 
command,  that  she  had  her  proper  lights  show- 
ing in  the  circumstances,  and  that  she  did 
nothing  wrong.   Was  the  barque  under  otm- 
mand  ?    Or  was  sbe  not  ?    She  was  proceeding  in 
the  damaged  condition  which  I  nave  already 
described,  with  only  the  lower  maintopsail  set, 
for  something  about  two  hours  before  the  col- 
lision, and  she  was  put  into  that  position  with 
the  object  of  getting  her  tug  and  getting  safely 
into  the  Downs.  The  question  is,  "Was  she  at 
this  time  under  command,  or  not  under  com- 
mand from  any  accident?   There  is  no  doubt 
that  her  condition  was  due  to  tbe  previous  col- 
lision, which  was  an  accident,  and  I  have  asked 
the  Elder  Brethren — it  is  a  matter  purely  for 
them — whether  sbe  was  under  command  or  not. 
Their  view  is  that  tbe  defendants'  ship  was,  in 
the  circumstances,  not  under  command,  having 
regard  to  all  the  conditions  of  tbe  traffic  and  tbe 
action  which  she  might  be  called  upon  to  take — 
to  act  promptly  and  properly  for  other  vessels.  I 
understand  by  that,  that  although  it  would  be 
possible  for  a  vessel  going,  as  she  was,  to  alter 
ler  course  slowly,  or  to  take  action  in  some  way 
for  the  purpose  of  altering  her  course  for  a  vessel 
which  she  might  meet,  and  so  get  out  of  the  way, 
sbe  had  not  only  one  vessel  to  consider  when  she 
put  up  these  lights.   Sbe  bad  to  consider  the 
traffic  in  the  Channel,  and  all  tbe  vessels  out  of 
the  way  of  which  she  might  have  to  keep.   I  may 
add  these  observations.   Either  she  would  pay  off 
very  Blowly  indeed,  or  she  might,  if   she  tried  to 
come  up,  come  up  very  quickly,  and  then  she 
would  not  be  in  a  position,  certainly  not  in  the 
latter  case,  to  act  for  other  vessels.   That  is  the 
answer  to  the  first  broad  point  in  connection  with 


E 


the  defendants'  case.   Then  another  point  was 
made— namely,  that  she  was  proceeding  negli- 
gently, having  regard  to  tbe  circumstances  of  the- 
case,  in  reducing  herself  only  to  this  sail  that 
sbe  bad  set  at  tbe  time.   I  have  aiked  the  Elder 
Brethren  a  further  question  about  this,  and  they 
advise  me  that  tbe  circumstances  were  not  such 
as  to  justify  the  coart  in  holding  that  she  was 
proceeding  in  an  improper  manner.     There  ia 
positive  evidence  from  the  defendants'  master,  and 
from  the  surveyor,  to  tbe  effect  that  she  could  not 
set  her  headsails,  and  it  must  not  be  forgotten 
that  what  sbe  was  doing  was  being  done  with  the 
object  of  proceeding  to  the  Thames,  and  she  was, 
it  seems  to  me,  acting  reasonably  in  endeavouring 
to  take  a  tug  to  proceed  to  the  Downs.  A  further 
point  was  taken — namely,  that  it  the  defendant 
vessel  says,  in  effect,  "Here  I  am  in  a  crippled 
condition,  and  not  under  command,"  and  exhibits 
**  not  under  command  "  signals,  sbe  should  act 
accordingly,  and  leave  other  vessels  to  get  out  of 
the  way;  but  the  evidence  is  that  she,  some  time 
before  this  collision  actually  happened,  ported  ber 
helm.    I  have  already  said  that  I  do  not  accept 
tbe  view  that  they  ported  because  of  a  position  of 
lights  such  as  they  contend  for,  but  they  ported 
their  helm  to  a  green  light.   The  Elder  Brethren 
take  tbe  view,  and  I  agree,  that  that  was  a 
material  cause  in  bringing  about  this  collision. 
Tbe  helm  was  ported,  tbe  vessel  paid  off,  and  I 
think,  but  for  that  having  taken  place,  there  waa 
a  great  probability  that  the  plaintiffs'  ship  would 
have  got  across  the  bows  of  the  barque.  My 
view,  therefore,  is  that,  having  signalled  that  she 
was  not  under  command,  and  that  tbe  other 
vessel  must  act  for  ber,  sbe  ought  not  to  have 
acted  in  the  way  sbe  did,  but  should  hare  kept 
ber  course  and  let  tbe  brigantine  get  out  of  the 
way.   She  did  not  do  so,  and  the  result  is  that 
tbe  Hawthornbank  must  be  held  alone  to  blame. 
There  is  one  otber  matter.   As  I  have  already 
paid,  the  story  told  by  those  on  tbe  Hawthornbank, 
that  they  ported  to  e  red  light  in  order  to  give 
more  room  and  to  steer  better,  I  do  not  accept  as 
regards  tbe  light  that  was  seen.    I  think  the 
vessels  were  green  to  red.    I  think,  therefore, 
that  the  look-out  was  defective  on  board  the 
Hawthornbank,  and   that  tbe  pilot  was  not 
properly  informed  that  there  was  a  green  light  in 
tight,  which  light  really  must  have  been  visible 
at  tbe  time  the  helm  wag  ported.   It  seems  to  me 
that,  if  that  is  so,  tbe  Hawthornbank  must  be 
held  alone  to  blame,  and  her  owners  liable, 
because  the  look  out  was  defective  —  perhaps 
because  they  were  looking  after  tbe  tug  and  not 
paying  sufficient  attention  to  the  navigation 
ahead.    That  disposes  of  tbe  question  of  com- 
pulsory pilotage. 

Solicitors  for  the  plaintiff*,  Lowlett  and  Co. 
Solicitors  for  tbe  deftndants,  Thoma$  Cooper 
and  Co. 


Friday,  Nor.  20,  190:J. 
(Before  Barnis  J.  and  Trinity  Masters.) 
The  Gxrmania.  (a). 
Salvage— Stranding  of  salted  veutl— Value  for 

purposes  of  award. 
A  ittam  trawler  towed  a  disabled  steamship  into 
Aberdeen  Bay,  and  signals  were  made  for  a> 
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pilot  and  a  tug.  A  tug  came  up  tn  retponse  and 
■offered  to  pilot  and  tow  the  veesel  into  harbour, 
but  the  offer  was  refused  by  her  matter,  and  the 
tug  tent  back  for  a  pilot.  In  the  meanwhile 
the  hawter  parted,  and  the  vessel  drifted  aehore. 
Her  value  at  the  time  the  tervieee  of  the  tug 
were  offered  wae  85002.  The  coats  of  re. 
floating  were  1150/.,  and  of  the  repairs  in  con- 
sequence of  the  stranding  5600/.  In  an  action 
for  salvage  by  the  owners,  master,  and  crew  of 
the  trawler  .- 

Held,  on  the  facte,  that  they  were  entitled  to 
salvage,  and  to  an  award  of  750/.,  and  that,  for 
the  purpoees  of  arriving  at  a  proper  award,  the 
value  of  the  ealved  property  mutt  be  (alien  at 

8500/. 

Held,  further,  that  the  steamship  ought  to  have 
taken  the  services  of  the  tug  when  offered. 

Action  for  salvage. 

The  plaintiffs  were  the  White  Star  Fishing 
Company  Limited,  the  owners  of  the  trawler 
Waago,  and  her  master  and  crew.  The  defendant  s 
were  the  owners  of  the  German  steamship 
Germania. 

The  Waago  was  a  steam  trawler  of  155  tons 
RToes  renter,  fitted  with  engines  of  350  horse- 
power effective,  and  waB  at  the  time  on  a  voyage 
from  the  Faroe  fishing  grounds  to  Grimsby  with 
fish,  and  manned  by  a  crew  of  ten  hands  all 
told. 

The  Germania  was  a  steamship  of  2607  tons 
gross  register,  and  was  bound  for  Kratzwiok  to 
Kewcastle-on-Tyne  in  water  ballast. 

About  7.30  a.m.  on  the  3rd  Dec  1902,  the 
Waago  was  about  thirty  miles  E.S.E.  of  Girdle- 
stone  Light,  in  Aberdeen  Bay,  when  the  Germania 
was  seen  flying  signals  of  distress.  On  coming 
up  to  her  it  was  found  that  she  had  broken  her 
tail-end  shaft  and  lost  her  propeller  the  day 
before,  and  was  drifting  to  the  N.N.W.  with  two 
anchors  down.  The  master  of  the  Germania 
hailed  the  Waago,  and  it  was  agreed  that  she 
should  render  ass  istance.  After  three  attempts, 
during  one  of  which  the  hawser  parted  and  the  Ger- 
mania collided  with  the  quarter  of  the  Waago, 
a  connection  was  made,  and  towing  commenced 
about  noon  for  Aberdeen,  and  a  W.  N.W.  con  rse  was 
shaped.  About  5  p.m.  Aberdeen  Bay  was  reached, 
ana  the  Waago  held  the  Germania  head  to  wind 
while  flares  were  exhibited  for  a  tug  and  a  pilot.  A 
tug  came  alongside,  and,  after  signalling  the  Ger- 
mania, told  the  master  of  the  Waago  that  there 
was  too  much  sea  for  a  pilot  boat  to  cross  the 
bar.  The  tug  then  left  to  fetch  a  pilot.  Between 
H  and  9  p.m.  the  master  of  the  Germania  hailed 
the  Waago  to  slack  away  the  warp,  and  the 
Waago  accordingly  dropped  astern  to  do  so,  but 
as  she  did  this  the  Germania  drifted  to  leeward, 
and.  on  the  Waago  being  again  hailed  to  go  ahead, 
the  hawser  parted.  The  Germania  then  dropped 
anchor,  and  steps  were  taken  to  make  the  Waago 
fast  again,  but  oefore  this  could  be  done  the  Ger- 
mania drifted  ashore.  She  was  eventually  floated 
off  at  a  cost  of  1150/.,  and  the  subsequent  repairs 
due  to  the  stranding  coat  5600/. 

The  value  of  the  Waago  was  5000/.,  and  of  her 
cargo  254/.  after  allowance  bad  been  made  for 
deterioration  of  the  fish  owingto  the  delay  caused 
in  rendering  the  services.  The  value  of  the 
Germania  at  the  time  the  services  were  rendered 
was  8500/. 
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It  was  contended  by  the  defendants  that  no 
salvage  was  due  to  the  plaintiffs,  as  the 
Waago  bad  not  completed  the  services  she  had 
agreed  to  render.  They  aho  contended  that,  if 
any  salvage  wae  due,  the  cost  of  floating  her  off 
and  the  repairs  due  to  the  stranding  ought  to  be 
deducted  from  her  value. 

Atpinall,  K.C.  and  Batten  for  the  plaintiffs. — 
The  master  of  the  Germania  was  unwilling  to 
avail  himself  of  the  services  of  the  tug  at  < 
It  was  an  error  on  the  part  of  the  master  fa 
the  Waago  to  be  slacked  awsy,  and  in 
quenoe  of  his  mistake  the  hawBer  parted  and  the 
Germania't  anchor  dragged,  and  she  drifted 
ashore.  It  is  submitted  that  tbe  value  of  the  vessel 
before  she  stranded — viz ,  8500/. — must  be  taken 
as  her  value  for  the  purposes  of  the  award. 

Laing,  K.C.  end  Btubbt  for  the  defendants 
contra.— The  plaintiffs  are  not  entitled  to  any 
salvage  award.  Tbe  Waago  ought  to  have  towed 
the  Germania  into  Aberdeen  Harbour,  and  it  was 
owing  to  unskilful  towing  that  the  hawser  parted 
and  tbe  Germania,  drifted  ashore.  Assuming, 
however,  that  the  plaintiffs  are  entitled  to  some 
award,  it  is  submitted  that  the  value  on  which  the 
award  is  based  must  be  what  she  was  actually 
worth  to  her  owners— namely,  1750/. 

Batten  m  reply. — The  services  of  the  Waago 
came  to  an  end  when  signals  were  made  by  the 
master  of  the  Germania  for  a  pilot  and  a  tug. 
The  intention  of  the  master  was  to  employ  others 
to  take  him  into  harbour,,  and,  as  far  as  the 
Waago  was  concerned,  her  services  were  then 
completed. 

Barnes,  J. — The  question  is  whether  any 
salvage  is  to  bo  given  in  this  case,  and,  if  so, 
upon  what  basis.  The  plaintiffs  contend  that 
they  ought  to  be  treated  as  having  brought  into 
safety,  at  tbe  time  they  finished  their  services, 
property  to  the  value  of  8500/.;  whereas  the 
defendants  contend  that  there  was  no  salvage  at 
all,  and  that,  in  any  event,  the  value  of  the 
Germania  can  only  be  taken  at  1750/.,  as 
6750/.  has  to  be  deducted,  made  up  of  5600/., 
the  cost  of  repairs,  and  1150/.,  the  cost 
of  tbe  salvage  operations  to  get  her  off. 
The  Germania  had  met  with  bad  weather,  in 
which  she  had  broken  her  tail-end  shaft  and 
lost  her  propeller.  When  she  was  found  by  the 
Waago  she  bad  two  anchors  down,  but  they  did 
not  prevent  her  drifting  generally  in  a  north- 
westerly direction.  The  Waago  was  asked  to 
assist  her,  but  there  was  some  confusion  as  to 
the  etact  words  used  by  tbe  English  master  of 
the  Waago  and  the  German  master  of  the 
Germania  in  connection  with  the  arrangement 
made  for  the  towage.  It  has,  however,  been 
practically  agreed  by  counsel  that  the  matter,  so 
far  as  salvage  is  concerned,  must  be  treated  as 
an  open  arrangement — to  render  salvage  services 
with  the  object  of  getting  into  a  place  of  safety 
— and  on  that  basiB  I  propose  to  treat  the  cate. 
The  Waago  was  made  fast  to  the  Germania  about 
midday  on  the  3rd  Dec.,  and  started  to  tow  her. 
It  took  her  a  long  time— I  think  some  four 
houre— to  make  fast,  and  afterwards  the  vessel 
was  towed  in  the  direction  of  Aberdeen.  They 
appear  to  have  reached  Aberdeen  Bay  at  about 
5  p.m.,  or  a  little  biter,  in  the  afternoon ;  and,  so 
far,  matters  went  fairly  well.  It  bad  been  bad 
weather,  with  a  strong  wind  and  sea  from  the 
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S.E.,  and  I  think  —  and  the  Elder  Brethren 
agree— that  if  the  vessel  had  not  had  assistance 
from  towing  she  would  have  been  in  danger  of 
going  on  the  coast  farther  to  the  northward  than 
she  did.  When  the  vessels  came  near  to 
Aberdeen,  according  to  the  master  of  the 
plaintiffs'  vessel,  a  white  flare  was  burnt  for  a 
tag  and  a  pilot,  and  I  think  it  is  fairly  obvious 
that  tbe  master  of  the  trawler  is  right  in  saying 
that  he  would  not  like  to  have  taken  such  a  large 
vessel  as  the  Germania  by  himself  into  Aberdeen, 
but  that  he  could  take  her  where  she  would  be 
in  a  position  to  get  tugs,  and  I  think  his  state- 
ment is  correct  that  signals  were  made  for  tugs. 
In  response  a  tug  came  out  and  came  alongside 
the  Germania,  and  a  conversation  ensued  between 
the  two  masters.  The  master  of  the  tug  said  that 
he  told  the  master  of  the  Germania  that  he  could 
not  have  a  pilot,  because  it  was  too  rough  for  a 
pilot  to  oome  out ;  but  he  himself  had  a  licence 
for  Aberdeen  for  tbe  tug  and  could  take  the 
Germania  safely  in,  and  get  a  pilot  afterwards  ; 
that  he  could  go  ahead,  and  the  trawler,  if  wanted, 
might  make  fast  astern,  and  the  remuneration 
could  be  settled  ashore.  Then  there  was  a  discus- 
sion,  according  to  his  evidence,  as  to  the  price ; 
but  the  master  of  the  Germania  said  he  would 
not  give  more  than  101.  There  the  negotiations, 
such  as  they  were,  broke  off,  without  anything 
further  being  done.  There  is  one  point  which  it  is 
material  to  mention  here.  The  master  of  the  tug 
said  that  it  was  not  safe  for  the  trawler  alone  to  take 
the  Germania  in,  and  that  he  told  the  master  of 
the  Germania  he  must  dismiss  the  trawler  from 
ahead,  but  she  could  work  astern.  Now,  the 
master  of  the  Germania  says  that  when  he  had 
this  convensation  he  understood  the  master  of  the 
tug  to  say,  "  Clear  out  tbe  trawler  altogether ;  I 
will  bring  you  into  a  safe  place  " ;  and  that  he 
himself  said  to  the  master  of  the  tug,  "  Yon  had 
better  let  one  of  your  men  go  on  board  the 
trawler,  and  you  can  go  astern,  inside.''  Then 
he  went  on  to  say  that  the  tug  went  to  the 
trawler,  but  came  back  and  "  asked  if  I  would 

Esy  him  if  he  brought  out  a  pilot.  I  said 
e  had  better  bring  two,  and  that  I  would  pay 
him  61.  to  71.  He  asked  2001.  for  going  astern, 
and  1  offered  him  10/.,  and  be  laughed  at  that 
and  went  to  the  trawler."  It  seems  to  me  that 
there  may  have  been  some  confusion  between 
what  these  men  understood  each  other  to  say ;  but 
one  thing  I  do  not  think  is  established  by  the 
defendants,  and  that  is  that  any  stipulation  was 
made  by  the  tug  that  the  trawler  should  be  abso- 
lutely dismissed.  The  general  inference  I  draw 
iB  that  there  was  bargaining  going  on,  and  that 
the  defendants'  master  had  the  offer  of  a  tug ; 
but  that  he  seems  to  have  thought  that  if  he 
could  obtain  a  pilot  he  could  get  in  with  the 
trawler,  and  probably  would  have  to  pay  but  a 
very  little  more  for  a  tug  astern.  My  view  is 
that  the  trawler's  master  was  right  in  saying 
that  he  would  not  like  to  take  the  big  ship  in 
alone,  but  would  bring  her  to  a  place  where  she 
could  get  a  tug,  and  that  those  in  charge  of  the 
ship  should  have  recognised  that  position  and 
never  have  allowed  the  tug  to  go.  The  master  of 
the  Germania  should  have  taken  that  tug,  and 
then  this  disaster  would  not  have  happened. 
However,  tbe  two  vessels  remained  out  in  this 
weather,  and  the  hawser  near  the  steamer  began 
to  chafe.   Those  on  the  steamer  started  to  get  it 


in,  but  could  not,  because  it  was  weighted 
between  the  two  vessels  by  a  chain  cable.  Tbe 
master  of  tbe  trawler  seems  to  have  thought, 
from  their  calling  constantly  to  him  to  go  astern, 
that  he  most  take  the  weight  off  somehow,  and 
that  thero  might  be  some  risk  in  doing  it,  but 
that  he  must,  as  they  were  drifting  nearer 
the  shore,  get  a  taut  hawser  between  tbem.  I 
have  consulted  the  Elder  Brethren  about  this, 
and  they  do  not  see  that  there  is  any  ground  for 
suggesting  that  the  master  of  the  trawler  was 
doing  anything  wrong  in  the  circumstances  at 
all.  Their  view  is  that  it  was  not  bis  fault  that 
the  hawser  parted  and  that  this  misfortune  hap- 
pened. I  think  the  evidence  of  the  master  of 
the  trawler  must  be  accepted,  and  that  he  tried 
to  make  fast  again  and  could  not.  Unfortunately 
the  steamer's  anchor  did  not  hold,  and  she  went 
ashore.  What  is  the  general  result  ?  It  seems 
to  me  that  the  plaintiff  trawler  bad  done  what 
she  could  to  bring  the  defendants'  vessel  into  a 
place  of  safety,  and  that  if  the  tug  had  been 
taken  there  would  have  been  no  difficulty.  I 
regard  it  as  a  case  in  which  there  ought  to  be  a 
salvage  award  made  on  the  basis  of  the  plaintiffs* 
vessel  having  assisted  the  Germania  from  where 
she  was  taken  in  tow  to  a  place  in  Aberdeen  Bay. 
close  to  Aberdeen.  Looked  at  from  that  point  of 
view,  it  is  a  ease  of  towage,  though  for  a  very 
short  time,  of  a  very  valuable  character,  because 
it  was  from  a  position  where  the  vessel,  if  un- 
assisted, would  have  been  in  danger  of  going 
ashore  at  a  spot  more  northerly  than  Aberdeen, 
to  a  place  where  she  could  get  a  tug.  I  have 
considered  the  case  very  carefully,  with  the 
assistance  of  the  Elder  Brethren,  and  I  am  of 
opinion  that  the  plaintiffs  are  entitled,  on  a  value 
of  85001.,  to  an  award  of  750Z. 

Solicitors  for  the  plaintiffs.  Deacon,  Gibson, 
Medcalf,  and  Marriott,  for  Grange  and  Wintring- 
ham,  Great  Grimsby. 

Solicitors  for  the  defendants,  Stokes  and  Stoke*. 


j5a|[reme  Court  &  §uiieafare- 

COURT  OF  APPEAL. 

Feb.  29  and  March  1. 
(Before  Williams,  Stirling,  and  Cozens- 
Hardy,  L.JJ.) 
Towebs  v.  African  Tuo  Company 
Limited,  (a) 

APPEAL  FROM  THE  CHANCERY  DIVISION. 

Company— Payment  of  dividend  out  of  capital— 
Ultra  vires — Bona  fide  mistake  of  directors — 
Knowledge  of  shareholders  —  Action  by  them 
against  directors — Retention  of  dividend  by 
plaintiffs — Eight  to  maintain  action. 

Where  a  company  had,  bij  a  bona  fide  mistake  of 
its  directors,  illegally  paid  a  dividend  out  of 
capital,  and  an  action  was  brought  against  the 
company  and  the  directors  by  shareholders  (pur- 
porting'to  sue  on  behalf  of  themselves  and  all 
other  the  shareholders  of  the  company)  tc7to 
had  received — and  still  retained — their  shares 
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of  that  dividend  with  full  knowledge  of  all  the 
circumstances,  it  was  held  that  the  plaintiffs, 
having  the  dividend  in  their  pockets  which  they 
knew  was  wrongfully  there,  ought  not  to  be 
allowed  to  complain,  and  could  not  obtain  any 
greater  right  of  complaint  because  in  form  their 
action  was  an  action  by  themselves  and  aU  other 
the  shareholders  of  the  company. 

Dictum  of  Brett,  L.J.  in  Re  Exchange  Banking 
Company  Limited :  Flitcroft's  case  (48  L.  * 
Rep.  86;  21  Ch.  Dir.  519,  at  pp.  531,  505) 
applied. 

Decision  of  Byrne,  J.  reversed. 

The  above-named  company  -was  a  company 
limited  by  shares  and  was  incorporated  in  189t> 
under  the  Companies  Acta  1862  to  ISM  with  the 
object  (amongst  other  things)  of  carrying  on  the 
business  of  steam-tog  owners,  with  a  nominal 
capital  of  40001.  in  eighty  shares  of  502.  each,  of 
which  the  snm  of  25501.  was  duly  subscribed  for. 

Art.  36  of  the  articles  of  association  of  the 
company  authorised  dividends  to  be  paid  to  "the 
members  according  to  their  rights  and  interests 
in  the  profits  " ;  and  art.  37  empowered  the  directors 
from  time  to  time  to  "  psy  to  the  members  snch 
interim  dividends  as  in  their  judgment  the  position 
of  the  company  justifies." 

Thomas  Nome  Alexander,  James  Ambrose 
Wood,  and  Joseph  Lawson  were  the  first  directors 
of  the  company ;  and  at  a  meeting  of  the  directors, 
held  on  the  7th  Sept.  1896,  at  which  Alexander, 
Wood,  and  Lawson,  as  directors,  and  William 
Hunter  Towers,  as  secretary  of  the  company, 
were  present,  Alexander  was  appointed  chairman 
of  the  company,  and  Towers  was  appointed  its 
manager  and  secretary. 

At  the  same  meeting  it  was  resolved  that  the 
quorum  of  directors  of  the  company  for  the 
transaction  of  business  should  be  two. 

Subsequently  Lawson  retired  from  the  board 
and  Pastel  Wedlake  was  appointed  a  director  in 
his  place. 

Up  to  the  20th  March  1900  the  business  of  the 
company  was  carried  on  at  a  loss  of  its  capital  of 
about  7001.  subject  to  profits  made  in  the  com- 
pany's business  which  for  the  year  ending  the  31st 
July  1899 amounted  to  245/.  18*.  id.  (on  the  footing 
that  no  part  of  such  profit  was  applied  in  reduc- 
tion of  snch  loss)  and  up  to  the  13th  March  1900 
no  dividend  on  the  company's  capital  had  been 
declared  or  paid  except  a  dividend  of  51.  per 
cent,  paid  in  tbe  year  1897.  of  which  the  Bum  of 
362.  lis.  lid.  was  improperly  paid. 

On  the  13th  March  1900  Alexander  wrote  a 
letter  to  Towers  (as  secretary  of  the  company) 
stating  that  the  shareholders  in  the  company  were 
much  disappointed  that  no  dividend  was  being 
paid  on  their  shares  and  adding : 

I  talked  tbe  matter  over  with  Mr.  Wood  in  London 
Teste  rday  and,  considering  that  we  have  mado  over  5001. 
(at  leiut  3001.)  last  year,  we  think  yon  could  with  safety 
pay  5  per  cent,  dividend  which  would  swallow  np  about 
1001.  and  so  istiafy  them. 

On  the  lOth  March  1900  Towers  replied  by 
letter  as  follows : 

I  do  not  know  much  abont  limited  liability  law ;  but 
at  tbe  same  time  it  appears  to  mo  that  paying  a  dividend 
in  our  present  position  is  tantamount  to  paring  it  oat 
of  capital,  which,  I  believe,  is  illegal.  If,  however,  Mr. 
Wood  and  yourself  an  a  majority  of  the  board  will  sand 
me  a  joint  letter  instructing  mo  to  pay  a  dividend  at  the 
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rate  of  5  per  oent.  I  will,  of  course,  be  pleaded  to  follow 
yonr  instructions. 

On  the  17th  March  1900  Alexander  wrote  a 
letter  to  Towers  (as  secretary  of  the  company) 
asking  whether  tbe  company  "  made  any  money 
last  year  or  not  ?  "  to  which  letter,  on  the  19th 
March  1900,  Towers  replied  by  letter  as  follows : 

The  figures  1  have  (riven  yon  as  to  the  profit*  are  per- 
fectly correct,  our  profit  from  the  1st  Aug.  to  the  end  of 
Dec.  amounting  to  a  littLs  over  3001.  exclusive  of  what 

preaeion  that  before  we  oould  pay  a  dividend  it  would 
be  necessary  to  wipe  off  the  debit  balance  amounting  to 
about  7001. ;  but,  if  you  think  otherwise,  if  you  will  let 
me  have  the  joint  letter  from  Mr.  Wood  and  yourself 
I  shall  be  pleased  to  at  once  issue  ohe<inos  for  the 
dividends. 

On  the  20th  March  1900  Alexander  and  Wood 
wrote  a  letter  to  Towers  (as  secretary  of  the  com- 
pany) as  follows : 

It  is  resolved  that  yon  send  out  a  dividend  of  five  per 
cent,  to  the  shareholders  of  thin  company  and  that  this 
resolution  be  entered  into  the  minutes  of  nsxt  directors' 
mooting.  ^ 

Cheques  on  the  company's  banking  account 
signed  by  Wood  for  sums  to  be  paid  as  a  dividend 
of  five  per  cent,  on  the  company's  subscribed 
capital  of  25501.  and  amounting  altogether  to  the 
sum  of  1272. 10».  were  shortly  afterwards  paid  by 
the  company  to  its  shareholders. 

At  a  meeting  of  the  directors  of  the  company 
held  on  the  5th  July  1900  at  which  only  Alexander 
and  Wood,  as  directors,  and  Towers,  as  secretary, 
were  present,  a  resolution  was  passed  by  those 
two  directors  of  which  the  following  minute 
appeared  in  the  company's  minute-book  : 

Dividend. — Tbe  secretary  reported  that,  acting  on  tbe 
directors'  instructions,  he  bad  on  the  23rd  March  sent 
out  a  dividend  at  tbe  rate  of  51.  per  cent.  His  aotira  in 
so  doing  was  confirmed. 

Wedlake  was  never  consulted  as  to  or  took  part 
in  the  declaration  or  payment  of  the  5  per  cent, 
dividend. 

A  balance-sheet  correctly  showing  the  state  of 
the  company's  affairs  on  the  31st  July  1900  was 
prepared  by  tbe  company's  auditor,  and  was  on  the 
28th  Aug.  1900  Bigned  and  sent  by  him  to  the 
directors  of  tbe  company. 

In  that  balance-sheet  it  was  stated,  as  was 
the  fact,  that  a  dividend  not  earned  to  tbe 
amount  of  127Z.  10«.  (being  the  dividend  herein- 
before referred  to)  bad  been  paid  by  the  com- 
pany, and  that  sum  was  inserted  in  the  assets 
or  credit  side  under  the  item  "  Debtors." 

It  further  appeared  by  the  balance*  sheet,  as 
was  the  fact,  that  up  to  the  31st  July  1899  the 
company  had  lost  7567.  10s.  lid.  of  its  capital,  but 
as  against  this  bad  made  for  the  year  ending  the 
31st  July  1899  a  profit  of  245..  18s.  4d. 

With  the  balance-sheet  the  auditor  sent  a 
letter,  dated  the  28th  Aug.  1899  and  addressed  to 
the  chairman  and  directors  of  the  company,  in 
which,  after  stating  that  he  had  completed  the 
audit  of  the  company  's  books  up  to  the  31st  July, 
and  inclosed  certified  balance-sheet,  which  showed 
the  position  of  the  company  at  that  date,  stated 
as  follows: 

The  dividend  paid  in  March  last  not  having  been 
earned,  I  have  added  the  amount  and  dividends  over- 
paid some  time  ago,  which  maken  the  total  on  tbe 
asset  side  1C41.  7s.  lid.    I  should  like  to  point  out  that 
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it ui  illegal  to  pay  dividends  unless  tnsy  are  earned,  end 
the  director*  »re  liible  in  each  cues,  u  it  amount*  to 
paying  dividend*  oat  of  the  oepital. 

On  the  12th  March  1903  Tower*'  engagement 
as  manager  and  secretary  of  the  company  was 
terminated. 

A  few  days  later  he  and  Wedlake  commenced 
this  action  against  the  company  and  Alexander 
and  Wood,  purporting  to  sue  on  behalf  of  them- 
selves and  all  other  the  shareholder*  of  the 
-company  other  than  those  who  were  defen- 
dants, and  claiming  (inter  alia)  a  declaration  that 
vthe  resolution  purporting  to  have  been  passed  by 
the  defendant*  Alexander  and  Wood  as  directors 
of  the  company,  and  dated  the  20th  March  1000, 
and  the  payment  of  the  dividend  therein  referred 
to  were  respectively  ultra  wire*  and  illegal;  and 
also  a  declaration  that  the  defendants  Alexander 
and  Wood  were  jointly  and  severally  liable  to 
make  good  to  the  company  the  sum  of  1271.  10s. 
on  account  or  in  respect  of  the  dividend  with 
interest  thereon;  ana  judgment  against  them 
jointly  and  severally  for  payment  of  such  moneys 
and  interest  accordingly. 

Subsequently  to  the  commencement  of  the 
action  all  the  other  shareholders  of  the  company 
obtained  an  order  joining  them  as  defendants  to 
the  action  to  oppose  the  plaintiffs'  claims  therein. 

By  their  defence  the  defendants  objected  that 
the  action  could  not  be  maintained,  inasmuch  as 
the  oompany  was  not  plaintiff,  and  the  action 
was  brought  by  two  shareholders  only,  and  not 
in  fact  on  behalf  of  any  other  shareholder  of  the 
company. 

They  alleged  that  the  dividend  paid  on  the 
20th  March  1900  was  an  interim  dividend;  that 
in',  fact  in  the  half-year  profits  had  been  made  to 
more  than  double  the  amount  of  the  interim 
dividend ;  that  both  plaintiffs  accepted  payment 
of  the  dividend,  ana  had  ever  since  kept  the 
same  without  question ;  that  it  was  paid  in  good 
faith,  and  in  the  honest  exercise  of  the  directors' 
discretion,  and  in  the  reasonable  belief  that  it 
was  properly  payable;  that  all  the  shareholders 
of  the  company  had  had  all  the  contentions  and 
facts  relied  on  by  the  plaintiffs  placed  before 
-them,  and  were  satisfied  that  in  the  circumstances 
it  was  proper  to  declare  such  a  dividend,  inas- 
much as  repairs  had  been  debited  to  revenue 
account  that  might  properly  be  debited  to  capital 
"ccount,  and  the  oompany  was  under  no  obli- 
gation to  make  good  any  such  loss  as  was 
alleged  of  its  fully  paid  share  capital,  but  such 
loss  was  necessarily  incident  to  the  inevitable 
depreciation  of  tb.3  company's  property;  that  in 
any  case  all  the  shareholders  of  the  company 
acquiesced  therein  and  accepted  payment  of  the 
dividend,  and  no  creditor  was  or  had  been  in  any 
way  affected  thereby;  and  that  in  the  circum- 
stances the  plaintiffs  were  estopped  from  putting 
forward  the  claims  which  they  made,  and  in  any 
case  were  barred  by  their  own  laches  and  acqui- 
escence, and  were  not  entitled  to  the  relief  claimed 
contrary  to  the  wishes  of  the  company  and  of  all 
the  other  shareholders. 

The  defendants  counter-claimed  that  in  the 
event  of  the  plaintiffs  being  declared  entitled  to 
any  such  relief  as  was  claimed  by  them  in  respect 
of  the  dividend  the  sums  paid  to  the  plaintiffs  on 
their  then  holdings  amounting  to  15/.  and  171. 10$. 
respectively,  which  the  plaintiffs  took  and  bad 


ever  since  retained  with  full  notice  of  all  the  facts 
relating  thereto,  should,  if  the  same  were  illegally 
paid,  be  repaid  by  the  plaintiffs  respectively  with 
interest  and  costs. 

On  the  6th  Nov.  1903  the  aotion  came  on  for 
trial  before  Byrne,  J.,  when  the  following  judg* 
ment  was  delivered :—   

BtbNB,  J.— This  case  is  regretful  in  some 
respects ;  but  I  have  to  deal  with  it  as  it  stands. 
I  have  dealt  with  one  branch  of  the  case,  and 
that  has  failed.  Now,  this  is  the  second  branch 
of  the  case.  It  is  an  action  by  Mr.  Towers  and 
Mr.  Wedlake  on  behalf  of  themselves  and  all 
other  the  shareholders  of  the  defendant  company, 
other  than  those  who  are  defendants  against  the 
company,  and  two  of  the  directors  of  the  com- 
pany. Subsequently  the  other  shareholders  came 
in  by  arrangement,  because  they  asked  to  be 
joined  as  defendants  not  coinciding  in  their  views 
with  the  plaintiffs.  Now,  what  is  sought  is  to 
get  paid  into  the  company's  coffers  by  the  defen- 
dants, as  the  trustees,  is  a  sum  of  127k  10s.,  which 
represented,  as  stated  in  the  balance-sheet  for 
the  year  1900,  the  amount  of  a  dividend  paid,  but 
not  earned  at  the  time  it  was  paid.  Now,  the 
company  had  carried  on  business  from  the  year 
181*6,  and  there  were  three  directors  of  the  com- 
pany—Mr. Alexander,  one  of  the  defendants.  Mr. 
Wedlake,  one  of  the  plaintiffs,  and  Mr.  Wood, 
another  of  the  defendants.  Two  were  a  quorum. 
The  plaintiff  Towers  was  the  secretary  of  the 
company.  In  the  month  of  March  1900  the  state 
of  the  accounts  of  the  company  was  this  :  That 
there  had  been  a  debit  of,  in  round  figures, 
about  7001.  at  the  date  of  the  previous  balance- 
sheet.  Mr.  Towers,  the  secretary,  first  of  all  had 
an  interview  with  Mr.  Alexander,  and  afterwards 
in  writing  to  him  recognised  the  fact  that  they 
had  made  a  profit  during  the  month  since  the 
last  balance-sheet  and  the  month  of  March  1900 
of  from  3001.  to  500Z.  Mr.  Alexander  and  Mr. 
Wood  bad  had  the  situation  pointed  out  to  them 
by  Mr.  Towers  in  a  letter,  in  these  words :  "  1  do 
not  know  much  about  limited  liability  law,  but 
at  the  same  time  it  appears  to  me  that  paying  a 
dividend  in  our  present  position  is  tantamount  to 
paying  it  out  of  capital,  which  I  believe  is 
illegal."  Mr.  Alexander  took  another  view.  He, 
as  he  said  in  the  witness-box,  was  under  the 
impression  that  a  company  might  pay  dividends 
out  of  profits  earned  for  the  year  irrespective  of 
the  fact  that  there  was  a  debit  balance  in  the 
books.  That  is  how  I  understood  the  effect  of  bis 
evidence.  The  dividend  was  paid  upon  the  faith 
of  the  signatures  of  Mr.  Alexander  and  of  Mr. 
Wood,  Mr.  Wedlake  refusing  to  sign.  Then 
cornea  at  a  subsequent  meeting  the  balance-sheet, 
which  was  the  14th  Sept.  1900,  which,  with  a 
letter  or  report  from  the  auditor,  was  considered. 
At  all  events,  the  balance-sheet  was  there  pro- 
duced and  read.  Mr.  Alexander  moved  and  Mr. 
Wedlake  seconded  that  the  same  be  adopted,  and 
that  was  agreed  to.  Then  there  was  a  general 
meeting  of  the  oompany,  and  that  is  bringing  the 
matter  down  to  date— the  31st  July  1900.  Then 
there  was  a  subsequent  general  meeting  at  whioh 
the  balance-sheet  was  passed,  and  the  report  was 
before  the  meeting.  Now,  that  balance-sheet 
shows  on  the  face  of  this  sum,  as  I  have  men- 
tioned, as  having  been  paid  out  of  profits  not 
earned  127J.  10«.  There  had  been  a  previous  over- 
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payment  in  respect  of  dividend  which  ia  brought 
in  aa  the  amount  of  36Z.  17*.  lid.  The  total 
result  of  the  profit  and  loss  account,  taking  the 
deficit  aa  of  the  previous  year  at  7561. 10*.  lid., 
taking  off  profit  for  the  year  245J.  18*.  4d..  leaves 
still  a  deficiency  of  510<.  12*.  7d.  All  this  is  in 
accordance  with  the  balance-sheet,  and  in  accord- 
ance with  the  method  of  keeping  the  accounts 
which  the  company  had  practised.  They  had  not, 
it  is  true,  written  off  as  for  depreciation  some- 
thins;  which  might,  in  some  years,  have  been 
written  off  as  for  depreciation.  In  the  report  to 
which  I  have  referred  of  the  28th  Aug.  the  auditor 
says :  [His  Lordship  read  it,  and  continued :] 
Now,  these  two  gentlemen  who  are  suing  have 
allowed  a  very  long  time  to  elapse,  and  the  sug- 
gestion was  that  there  was  no  evidence  on  the 
subject,  bat  disputes  had  arisen  between  them  at 
a  subsequent  date.  They  now  come  to  have  this 
sum  made  good.  Now,  this  is  a  question  of  doing 
an  act  ultra  viret  and  in  respect  of  which,  as  it 
appears  to  me,  the  directors  must  be  liable  as  to 
the  company  to  recoup  the  capital.  Being  illegal, 
the  fact  that  individuals  have  received  dividends 
under  it  would  not  operate  so  as  to  prevent  an 
order  directing  the  return  of  the  amounts  illegally 
paid,  although  it  may  be  as  against  every  one  of 
the  shareholders  the  directors  paying  the  money 
will  have  the  right  against  the  shareholders 
to  get  back  the  money  paid  to  them.  That, 
I  take  it,  depends  upon  special  circumstances. 
As  regards  Mr.  Towers,  he  certainly  knew, 
when  he  received  the  dividend,  not  only  that 
it  was  a  payment,  but  knew  also  that  in  his  view 
it  was  a  wrongful  payment.  Therefore  whatever 
order  is  made  against  the  two  directors,  the  order 
will  also  have  to  be  made  against  him  to  make 
good  his  share  to  them  to  recoup  to  them  what 
they  have  had  to  pay— that  is,  the  sum  of  some 
71.  odd.  Now,  the  argument  on  behalf  of  the 
directors  has  been  put  in  this  way :  There  was 
power  under  the  articles  to  declare  the  dividend, 
for  by  clause  36  the  company  in  general  was 
authorised  to  declare  a  dividend  to  be  paid  to  the 
members  according  to  their  rights  and  interests 
in  the  profits.  And  by  clause  37  the  directors 
were  empowered  from  time  to  time  to  pay  to  the 
members  such  interim  dividends  as  in  their  judg- 
ment the  position  of  the  company  justified. 
There  is  no  question  in  this  case  about  honesty 
or  bona  fides.  There  is  no  doubt  that  these  two 
gentlemen  were  acting  perfectly  bond  fide  and 
perfectly  honestly,  and  they  thought  that  they 
were  justified  in  making  payment  of  this  iuterim 
dividend.  But  I  am  bound  to  say  that,  having 
carefully  listened  to  the  arguments,  I  must  accept 
the  argument  of  the  plaintiffs'  counsel  with 
referenca  to  this  matter.  The  directors  knew 
that  from  the  books  there  was  no  amount  in 
respect  of  profit  available  for  an  interim  dividend. 
They  did  know  this  that  for  some  months  pre- 
viously there  had  been  certain  profit  made,  and 
they  hoped  that  at  the  end  of  the  year  the  future 
profit  which  they  shoild  make  would  be  more 
than  sufficient  to  wipe  out  the  old  deficit  and  to 
justify  this  interim  dividend.  I  confess  I  do  not 
think  that  that  justifies  it.  The  money  at  the 
time  of  the  interim  dividend  must  be  there  before 
it  can  be  paid  in  one  form  or  another.  Of 
course,  if  the  money  is  thereat  the  time,  or  some- 
thing to  represent  it  is  there  at  the  time,  the 
interim  dividend  is  paid,  it  will  matter  not,  as 


I  am  at  present  advised,  that  subsequently  during 
the  year  there  wcra  losses  or  other  events  had 
happened,  so  that  it  turned  out  at  the  end  of  the 
year  there  were  no  profits  as  for  the  whole  year 
justifying  even  such  a  payment  as  had  been 
made.  It  could  not  then  be  possible  I  mean  to 
attack  the  directors.  The  plaintiffs  in  the  present 
case  do  not  appeal  much  to  my  sympathy. 
They  rested  under  this  a  long  while.  They  have 
accepted  their  own  dividends,  but  they  come 
insisting  on  a  legal  right,  and  I  cannot  say 
that  Mr.  Wedlake  having  declined  to  join  in 
the  payment  of  this  dividend  (although  be  subse- 
quently accepted  payment  of  it)  is  not  entitled 
to  sue  as  on  behalf  of  the  company  and  as  on 
behalf  of  the  other  shareholders  to  have  this 
money  replaced.  Therefore  I  shall  make  an 
order  for  the  replacing  of  the  money.  But  I 
think  that  I  shall  be  right  in  doing  this,  and 
I  do  not  know  that  it  will  be  opposed.  The  com- 
pany  has  had  what  is  termed  a  windfall,  and 
there  will  be  on  the  making  up  of  the  accounts 
for  the  present  year  more  than  sufficient  tc 
make  good  the  whole  of  the  debit  balance.  And 
that  being  so,  unless  the  plaintiffs' counsel  give 
me  some  good  reason  to  the  contrary,  although 
I  make  the  order  for  the  repaying  of  this  money, 
I  think  I  shall  be  justified  in  saying  that  the 
order  is  not  to  be  enforced  until  after  the  next 
general  meeting,  when  the  balance-sheet  is  pro- 
duced. I  am  not  now  saying  in  what  form  it 
may  be  done;  bat  I  can  very  well  see  that  the 
accounts  may  be  put  in  such  a  form  as  that  the 
court  need  not  go  through  the  farce  of  making 
these  gentlemen  pay  op  the  money,  and  then  let 
them  go  again  to  the  different  shareholders  and 
ask  for  payment  from  such  of  those  as  they  can 
recover  it  from,  having  regard  to  the  circum- 
stances of  the  accounts.  Therefore,  bo  far  that  ia 
with  reference  to  the  order  I  propose  to  make. 
That  leaves  only  one  point,  and  that  would  be  as 
to  the  interest  upon  the  amount.  Of  course,  I 
assume  that  the  directors  would  be  liable  to  repay 
with  interest  but  then  I  take  it  that  possibly 
that  may  be  made  good  too.  The  interest,  Mr. 
Norton  reminds  me,  would  be  profit.  Then  the 
right  thing  would  be  to  make  an  order  for  pay- 
meat  of  it  with  interest  at  4  per  cent,  up  to  the 
date  of  payment.  But  the  order  is  not  to  be 
acted  upon  until  after  the  next  general  meeting 
of  the  company ;  and  not  then  if  legal  matters  are 
put  straight.  Then  with  reference  to  costs  of  the 
action.    On  a  very  large  part  of  the  case  the 

J dain tiffs  have  most  undoubtedly  failed — on  by 
ar  the  largest  claim.  I  think  that  the  right 
form  of  order  will  be  for  the*  plaintiffs  to  pay  the 
defendants'  costs,  except  so  far  as  increased  by 
that  part  of  their  claim  which  failed.  I  think  I 
must  do  that,  and  then  the  one  can  be  set  off 
against  the  other ;  unless  the  parties  can  come  to 
some  sort  of  terms  now  with  regard  to  costs.  I 
said  what  I  have  said  advisedly,  because,  sup- 
posing I  made  the  order  in  another  phraseology 
that  might  lead  to  this,  having  regard  to  the  effect 
of  a  case  in  the  Court  of  Appeal  where  the  point 
was  very  much  considered.  It  was  thought  that 
the  true  view  really  was  that  if  the  plaintiff  suc- 
ceeded in  his  action,  if  it  was  only  as  to  part 
although  the  court  might  sometimes  make  a  diffi- 
culty as  a  general  rule  he  could  not  get  that 
which  he  was  entitled  to  without  incurring  what 
might  be  called  the  general  costs  of  the  action 
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except  so  far  aa  they  are  increased  by  the  claim 
upon  which  the  defendant*  have  failed.  Then 
there  will  be  judgment  on  the  counter-claim  with 
costs  to  be  dealt  with  in  the  same  way,  and  there 
will  be  liberty  to  apply. 

From  that  decision  the  defendants  now 
appealed. 

Eve,  K.C.  and  Athlon  Cross  for  the  appellants. 
— There  are  two  points  raised  by  this  appeal  : 
First,  whether  the  action  can  be  maintained 
by  the  plaintiffs  at  all ;  and  secondly,  whether 
if  the  action  be  maintainable  there  is  any 
liability  on  the  part  of  the  defendant  directors 
to  repay  to  the  company  the  interim  dividend 
declared  by  them.  On  the  first  point  they  re- 
ferred to 

Re  Exchange  Banking  Company  Limited ;  Flit- 

croft'e  eaas,  48  L.  T.  Ksp.  80  ;  21  Ch.  Dir.  519,  at 

pp.  534,  535  ; 
Motham  v.  Grant,  80  L.  T.  Bap.  356 ;  (1899)  1 

Q.  B.  480  ;  on  appo*!,  81  L.  T.  Bap.  431 ;  (1900) 

1  Q.  B.  88  ; 

Rut  tell  v.  Wakefield  Waterworks  Company  Limited, 
32  L.T.  Bep.  685  ;  L.  Bap.  20  Eq.  474. 

On  the  second  point  they  referred  to 

Re  Alexandra  Palace  Company  Limited,  46  L.  T. 

Bap.  730 ;  21  Oh.  Dir.  149 ; 
Ramskill  v.  Edward*,  53  L.  T.  Bap.  949 ;  31  Ch. 

Dir.  100. 

Norton,  K.C.  and  Frank  Eeans  for  the  respon- 
dents, contra,  referred  to 

Alexander    v.    Automatic    Telephone  Company 
Limited,  82  L.  T.  Bap.  400 ;  (1900)  2  Ch.  5ti. 

No  reply  was  called  for. 

Williams,  L.J.— On  the  whole  I  do  not  think 
that  the  plaintiffs  are  entitled  to  any  relief  here. 
It  would  not  be  very  satisfactory  if  we  had  to 
dotermine  this  case  ultimately  upon  the  pleadings. 
I  quite  feel  the  force  of  what  the  respondents' 
counsel  said  as  to  there  being  the  allegation  in 
the  statement  of  claim  in  the  action  that,  "  The 
plaintiff  Wedlake  was  never  consulted  as  to  or 
took  part  in  the  declaration  or  payment  of  the 
said  5  per  cent,  dividend."  I  quite  agree  that 
when  you  come  to  look  at  the  defence  there  is  no 
denial  of  that  allegation  in  the  statement  of  claim. 
But  it  does  not  seem  to  me  that  that  disposes  of 
the  whole  case.  I  mean  that  it  does  not  dispose 
of  the  whole  of  the  case  even  if  you  take  that 
allegation  as  having  been  admitted  by  the  defen- 
dants, because  the  truth  of  the  matter  is  that  that 
allegation  is  quite  consistent  with  the  plaintiff 
Wedlake  having  received  this  dividend  with  full 
knowledge  of  all  the  facts.  If  that  is  so,  the 
matter  referred  to  in  the  allegation  does  not  in 
any  way  negative  the  incapacity  of  the  plaintiff 
Wedlake  to  sue  in  this  action.  But  that  is  in  all 
probability  the  true  state  of  things.  I  mean  that 
it  is,  in  all  probability,  true  that  although  the 
plaintiff  Wedlake  may  not  have  been  consulted 
as  to  the  declaration  and  payment  he  was  per- 
fectly well  aware  of  all  that  was  being  done. 
And  that  is  strongly  confirmed  by  the  fact  that 
the  counter-claim  alleges  in  so  many  words : 
"The  dividends  paid  to  the  plaintiffs  on  their 
holdings  amounted  to "  so-and-so,  giving  the 
figures,  "  which  the  plaintiffs  took  and  have  ever 
since  retained  with  full  notice  of  all  the  facts 
relating  thereto."  I  believe  that  that  is  true,  not 
only  because  the  plaintiffs  when  they  come  to 


plead  to  the  counter-claim  seem  to  me,  on  the  face 
of  the  pleadings,  to  admit  the  truth  of  that,  but 
also  because  when  I  turn  to  the  minute-book  and 
see  the  minutes  which  were  there — and  in  par- 
ticular the  minute  of  the  meeting  of  the  14th 
Sept.  1900  at  which  tho  plaintiff  Wedlake  was 
present — I  cannot  doubt  that  he  must  have  been 
perfectly  well  aware  of  all  the  facts  connected 
with  the  declaration  and  payment  of  this  interim 
dividend  and  the  state  of  the  accounts  at  the  time. 
In  that  state  of  things,  what  ought  to  be  done 
with  this  action?   There  is  no  doubt  that  the 
payment  of  this  interim  dividend  was  an  ultra 
vires  payment.   I  start  with  the  assumption  that 
one  is  bound  to  make,  that  if  an  act  done  is  by  a 
company  which  is  ultra  vires,  no  confirmation  by 
shareholders — not  even  by  every  member  of  the 
the  company— can  convert  that  which  was  ultra 
vires  into  something  intra  vires.   It  always  must 
be  ultra  vires.   As  has  been  pointed  out  in  one 
or  two  of  the  cases,  the  result  of  that  is  that  if 
the  company  are  plaintiffs,  no  amount  of  acqui- 
escence or  resolutions  by  the  shareholders  can 
form  an  answer  to  the  action  by  the  company  for 
the  reinstatement  of  things  in  the  state  in  which 
they  would  have  been  but  for  the  ultra  vires  act 
complained  of.   But,  to  my  mind,  it  is  a  different 
thing  where  the  action  is  brought  by  a  share- 
holder on  behalf  of  himself  and  other  share- 
holders.  I  am  assuming  in  this  case  that  this 
was  one  of  those  cases  in  which  the  facts  were 
such  that  the  plaintiffs  ought  to  be  able  to  sue  in 
a  representative  action  for  the  purpose  of  pre- 
venting acts  from  being  done  in  reference  to  the 
company  in  which  they  are  interested,  and  which 
might  damnify  the  company  by  reason  of  the 
acts  being  ultra  vires.   I  assume  that  an  action 
not  only  to  prevent  but  to  remedy  matters 
that  have  been  done  ultra  vires  is  an  action 
which  can  be  brought  in  the  form  in  which 
the  present  action  is  brought.   But  although 
that  is  so,  my  own  judgment  is  that  this  is  an 
action  which  has  to  be  brought  by  all  the  share- 
holders, as  the  plaintiffs,  personally.  It  is  an  action 
which  the  plaintiffs  cannot  bring  without  having 
an  interest.   It  is  an  action  which  a  stranger 
could  not  bring.     Under  these  circumstances 
what  is  it  we  have  to  ask  ourselves  here?  If 
it  be  the  fact,  as  I  think  it  is,  that  these  plain- 
tiffs knew  of  all  these  things  which  have  been 
done,  received  the  dividends  with  knowledge  of 
all  the  facta,  and  then  brought  this  action  with 
the  money  still  in  their  pockets,  ought  they  to  be 
allowed  to  bring  this  action,  which,  as  I  have 
pointed  out,  to  my  mind  is  an  action  which  they 
can  bring  in  consequence  of   their  personal 
interest  in  the  matter?   I  think  not.   I  think 
that  an  action  could  not  be  brought  by  an  indi- 
vidual shareholder  complaining  of  this  matter 
which  is  ultra  vires  if  he  himself  bad  in  his 
pocket,  at  the  time  he  brought  the  action,  the 
proceeds  of  that  very  ultra  vires  act.   I  think,  in 
the  same  way,  that  it  does  not  alter  matters  that 
the  plaintiff  says  that  he  is  suing  on  behalf  of 
himself  and  others.  I  think  that  that  which  ought 
to  make  us  say  he  ought  not  to  bring  the  action 
ought  equally  to  make  us  say  that  he  ought  not 
to  be  the  peg  upon  which  the  action  is  to  be 
hung  for  the  benefit  of  others.   Assuming  that 
to  be  so,  what  answer  is  songht  to  ba  made 
here?    I  think  that  the  respondents'  counsel 
were  disposed  to  put  the  only  logical  answer  that 
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could  be  pat,  and  to  say  that  they  were  bound  to 
contend  that  the  very  wrongdoer  himself,  who 
had  got  the  proceeds  of  the  wrongdoing  in  his 
own  pocket,  might,  if  the  matter  was  a  matter 
which  was  ultra  viret,  sue  ae  a  plaintiff  to  have 
pnt  it  right,  and  bring  his  action  against  the 
other  shareholders  who  had  benefited  by  it,  and 
compel  them  to  restore  the  capital  which  had 
baen  wrongfully  paid  out  to  them.  Bat  I  do  not 
think  that  that  is  right,  and  if  that  is  not  right 
1  think  that  th<*  return  of  tho  capital  in  the 
course  of  the  trial  after  the  action  has  been 
brought  does  not  make  things  any  better.  Ad* 
mittedly  these  dividends  were  still  in  the  pockets 
of  these  plaintiffs  when  they  brought  this  action. 
The  dividends  were  still  in  their  Dockets  when 
this  action  came  to  be  tried.  It  is  quite  true 
that  in  the  coarse  of  the  trial  the  plaintiffs  said 
tbey  were  prepared  to  pay  this  money  back.  I 
think  that  the  form  is  that  they  were  content 
that  judgment  should  go  against  them  personally 
in  respect  of  it.  But  1  do  not  think  that  would 
make  an  action  good  which  was  not  otherwise  a 
good  action  in  its  inception.  I  must  say  in  this 
particular  case  that  there  is  a  strong  inclination 
in  my  mind  not  to  give  the  plaintiffs  the  relief 
which  they  ask,  because,  starting  with  the  fact 
that  capital  had  been  distributed  in  the  payment 
of  this  interim  dividend,  that  fact  had  been 
recognised  by  the  company  and  by  the  share- 
holders. It  appears  on  the  face  of  the  balance- 
sheet,  and  they  were  minded  to  replace  this  capital 
and  bad  every  prospect  of  doing  so,  even  out  of 
the  very  current  year's  profits.  Under  these 
circumstances  this  action  was  wholly  unneces- 
sary and  wholly  uncalled  for.  It  seems  to  me 
that  the  court  is  not  bound,  when  it  sees  that 
this  ultra  vire$  act  iB  in  course  of  being  put 
right,  and  will  very  shortly  be  put  right,  to  give 
relief  to  a  plaintiff  of  this  sort  who  has  acquiesced 
in  the  wrong,  and  who  has  got  part  of  the  pro- 
ceeds of  the  wrong  in  his  pocket.  Under  those 
circumstances  I  think  that  this  appeal  ought  to 
succeed.  The  only  part  of  the  order  of  the  court 
below  which  stands  is  that  which  relates  to  the 
•counter-claim.  The  defendants  to  the  counter- 
claim (that  is,  the  plaintiffs)  will  have  to  pay 
the  costs  of  that,  but  in  the  action  and  on 
the  appeal  there  will  be  no  costs  at  all  on  either 
side. 

Stirling,  L.J.— I  also  think  that  this  appeal 
ought  to  succeed.  I  desire  to  rest  my  decision  on 
the  particular  facts  of  this  case,  and  to  abstain 
from  laying  down,  so  far  as  possible,  any  general 
rule  on  the  question  whether  a  shareholder,  who 
has  been  party  to  the  payment  of  a  dividend  out 
of  capital,  or  who  has  taken  his  dividend  with 
knowledge  of  all  the  facts,  can  or  cannot  come  to 
the  court  afterwards  and  complain  that  the  divi- 
dend has  baen  paid  out  of  capital,  and  seek  to 
make  either  the  directors  or  nis  fellow  share- 
holders restore  what  they  have  paid  or  received 
with  notice  that  the  dividend  bad  been  improperly 
paid.  Now,  the  facts  of  the  present  case  are 
these:  According  to  the  balance-sheets  of  the 
company  down  to  the  31st  July  1899  there  was  a 
debit  to  the  company — a  loss— of  7501.  odd.  In 
March  of  the  following  year,  that  is  1900,  the 
company  had  made  a  certain  amount  of  profit, 
but  not  enough  to  wipe  out  the  debit  balance  of 
the  31st  July  1899.  In  these  circumstances  the 
directors  thought  fit  to  pay  an  interim  dividend, 


[Ct.  op  App. 


the  amount  of  which  was  1272.  10<„  a  small  sum. 
On  the  31st  July  1900  it  appeared  that  the  profit 
for  the  year  amounted  to  245J.  18*.  Ad.  That,  of 
course,  was  not  nearly  enough  to  wipe  out  the 
debit  balance  of  the  previous  year  of  over  7502. 
The  auditor  made  his  report  on  the  20th  Aug., 
and  pointed  out  by  his  report  that  they  had  no 
right  to  pay  this  dividend,  and  he,  in  drawing  up 
the  balance-sheet,  put  on  the  face  of  the  balance- 
sheet  an  entry  which  showed  this— for  we  find 
these  entries  in  the  balance-sheet — over-paid 
dividend,  367.  odd ;  dividend  not  earned,  which  is 
the  dividend  in  question,  127/.  10s.  That  balance- 
sheet  is  submitted  to  the  shareholders,  and  is 
approved  by  them.  Therefore  it  stands  recorded 
on  the  face  of  the  transactions  of  the  company 
that  a  dividend  had  been  improperly  paid,  and  in 
any  future  dealing,  supposing  it  was  honest,  the 
credit  against  the  company  nas  to  be  wiped  out 
before  any  dividend  can  be  properly  paid.  That 
being  so,  in  July  1901  a  further  profit  is  made, 
which  amounts  to  5102.  odd,  and  on  the  31st  July 
1902  the  debit  balance  was  completely  wiped  out, 
but  not  enough  was  made  to  pay  a  dividend. 
Then  this  took  place  in  March  1903  :  Mr.  Towers, 
who  was  one  of  the  plaintiffs,  and  who  had  been 
secretary  and  manager  of  the  company,  is  dis- 
missed from  his  office.  Thereupon,  on  the  20th 
March  following,  he  and  one  of  the  directors 
— Mr.  Wedlake — bring  this  action,  and  they 
charge  that  an  ultra  viret  act  had  been  com- 
mitted, and  that  the  1272.  10s.  which  had  been 
made  and  had  been  lost  by  the  company  ought  to 
be  brought  back  into  the  coffers  of  the  company, 
and  that  is  the  object  of  the  action.  Now,  it  is 
proved  beyond  all  contradiction  by  documents 
under  the  hand  of  Mr.  Towers  that  he  was 
perfectly  well  aware  of  the  circumstances  in 
which  the  dividend  was  paid.  It  is  not  true  that 
he  was  in  the  same  position  as  Mr.  Wedlake; 
but,  I  think,  having  regard  to  the  admissions 
which  be  made  by  not  denying  the  allega- 
tion in  the  counter-claim  that  he  received 
his  dividends  with  full  notice  of  all  the 
facte  refitting  thereto,  and  submitted  to  judg- 
ment against  himself  on  that  footing,  and 
also  the  high  probabilities  of  the  case,  that,  inas- 
much as  he  did  not  choose  to  go  into  the  box  and 
deny  it.  we  ought  to  assume  that  he,  like  his  co- 
plaintiff  Mr.  Towers,  knew  the  facts  under  which 
the  dividends  were  declared.  Now  the  form  of 
the  action  is  one  by  the  plaintiffs  against  the 
company  and  other  shareholders.  Originally 
all  the  shareholders  were  not  made  parties, 
but  at  the  request  of  the  other  shareholders 
tbey  ultimately  were  made  defendants  to  the 
action.  So  that  we  have  here  all  the  share- 
holders of  the  company.  I  think  this  is  a  form 
of  action  which,  no  doubt,  io  certain  circum- 
stances may  be  maintained.  That  a  shareholder 
who  had  received  a  dividend  without  knowing 
anything  of  the  illegality  of  it  might  maintain 
such  an  action  I  do  not  doubt.  Whether  he 
ought  not  to  return  what  be  had  received  in 
respect  of  dividend  is  another  question ;  and  that 
may  depend  upon  whether  he  had  notice,  at  the 
time  when  he  took  it,  of  the  acts  complained  of. 
Why  is  it  that  this  form  of  action  is  allowed  ? 
The  proper  plaintiffs  prima  facu  where  it  is 
sought  to  bring  back  the  property  of  the  company 
into  its  own  coffers,  is  the  company  itself.  But 
there  are  exceptions  to  that  rule— and  what  is 
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the  reason  or  meaning  of  the  exceptions  P  Sir 
George  Jessel,  M.R.,  in  the  case  which  has  been 
referred  to,  of  Russell  v.  Wakefield  Waterworks 
Company  Limited  (32  L.  T.  Rep.  685;  L.  Rep. 
20  Eq.  474),  says  this .-  "  The  exceptions  tnrn  very 
much  on  the  necessity  of  the  case,  that,  is  the 
necessity  of  the  court  doing  justice."  Now  this 
is  a  case,  to  begin  with,  in  which  no  one  suggests 
any  fraud  or  dishonesty  on  the  part  of  the 
directors  or  anyone  else.  The  directors  who  paid 
this  dividend  wade  a  mistake,  but  no  one  charges 
anything  more  than  a  mistake.  Everything  was 
perfectly  open.  The  fact  was  disclosad  by  the 
balance-sheet  of  1900,  the  first  balance-sheet 
which  was  submitted  to  the  shareholders  after 
the  making  of  the  dividend.  The  feet  appeared. 
Further,  the  subsequent  dealings  seemed  to  show 
that  the  company  did  not  intend  to  overlook  the 
fact  that  this  dividend  had  been  improperly  paid, 
or  that  there  was  an  intention  on  the  part  of 
anyone  to  do  anything  other  than  that  which  was 
right,  and  to  make  good  the  deficiency  in  the 
capital  of  the  company  which  had  been  created 
by  the  payment  of  that  dividend.  That  seems  to 
me  to  have  been  the  re»ult  of  the  subsequent 
balance-sheets.  Moreover,  what  do  we  find  the 
plaintiffs  themselves  doing  r  They  acquiesce  in 
this  course  being  taken  by  the  company  from  the 
14th  Sept.,  when  they  certainly  knew  it,  down  to 
March  1903,  when  this  action  was  brought.  It 
does  not  seem  to  have  ever  been  sug  jested  by  any 
one  party  that  an  action  should  be  brought  by  the 
company  to  recover  this  deficiency  of  the  capital, 
and  I  think  that  we  ought  to  infer  that  what  com- 
mended itself  to  the  plaintiffs,  as  well  as  to  the 
other  shareholders,  was  to  go  on.  The  company 
was  prosperous,  it  was  wiping  out  year  by  year 
a  great  part  of  the  deficiency,  ana  ultimately, 
when  the  whole  deficiency,  including  this  defi- 
ciency in  capital,  had  been  replaced,  the  intention 
was  to  pay  a  proper  dividend,  and  not  until  then. 
I  do  not  think  that  there  was  any  necessity  shown, 
looking  at  all  the  circumstances  of  the  case,  for 
the  intervention  of  the  court  to  compel  the  pay- 
ment of  this  small  sum — for  such  it  was  really — in 
the  way  in  which  the  plaintiffs  seek  to  throw  the 
duty  upon  the  court.  In  truth  Byrne,  J.,  although 
he  gave  a  judgment  in  favour  of  the  plaintiffs, 
was  so  far  from  desiring  to  press  that  that 
he  directed  it  not  to  be  enforced,  in  order 
to  see  what  might  be  the  result  of  the  further 
trading,  and  whether  the  deficiency  in  capital 
would  not  be  wiped  out  in  the  ordinary  course. 
I  think,  on  the  whole,  that  justice  would  have 
been  met  if  this  action  had  been  dismissed  on 
the  ground  of  the  personal  conduct  of  the  plain- 
tiffs. 

Cozens- Hardy,  L  J. — I  am  of  the  same  opinion. 
In  my  view  there  is  no  question  really  here  which 
admits  of  argument  on  one  part  of  it— namely, 
that  this  was  an  illegal  pavment  became  it  was  a 
payment  out  of  capital.  Nor  do  1  think  that  it 
can  be  contented,  and  it  certainly  was  not  con- 
tested by  Mr.  Eve,  that  a  transaction  of  that  kind 
cannot  be  ratified  by  the  shareholders.  But,  in 
order  to  constitute  what  is  relevant  in  this  case, 
one  must  go  further.  An  action  in  respect  of  or 
arising  out  of  an  ultra  vires  transaction  ought 
properly  to  be  brought  by  the  company.  But  it 
has  been  long  well  established  that  there  are  cases 
in  which  such  an  action  may  be  maintained  by  a 
shareholder  suing  on  behalf  of  himself  and  all 
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other  shareholders  against  the  company  as  defen- 
dants. I  will  not  pause  to  consider  ucd;r  what 
particular  circumstances  such  an  action  may  be 
maintained;  but  I  assume  that  this  is  one  of 
those  cases  in  which  such  an  action  may  be  main- 
tained. I  mean  in  point  of  form.  I  think,  how- 
ever, it  is  equally  clear  that  the  action  cannot  be 
maintained  by  a  common  informer.  A  plaintiff 
in  an  action  of  this  form  must  be  a  person  who  is 
really  interested.  When  you  get  that  fact  clearly 
established  it  seemB  to  me  impossible  to  avoid 
taking  the  next  step,  that  all  personal  exception* 
against  the  individual  plaintiff  must  be  gone  into 
and  considered  before  relief  can  be  granted. 
Here  I  have  no  intention  of  going  through  all  the 
facts  again.  I  think  it  is  clearly  proved,  as  it  ia 
certainly  admitted  by  the  counter-claim,  that  both 
the  plaintiffs  took  this  dividend  with  full  notice 
of  all  the  facts  relating  thereto.  It  is  also  clear 
that  they  had  the  dividends,  which  they  took  with 
full  notice  that  it  was  payment  out  of  capital,  in 
their  pockets  at  the  date  when  this  action  was 
commenced.  Now,  can  a  shareholder  who  has, 
with  full  notice  of  all  the  material  fact}  received, 
part  of  the  capital  by  way  of  dividend,  and  who 
still  retains  that  money  in  his  pocket,  maintain 
an  action  against  the  directors  who  have  paid  the 
dividend  'r  I  think  the  true  answer  to  that  ques- 
tion is,  he  cannot.  It  may  be  that  there  is  no 
direct  authority  on  the  point,  but  the  dictum  of 
of  Brett,  L.J.  in  Re  Exchange  Banking  Company 
Limited ;  FlUcrofVt  case  (48  L.  T.  Rep.  86;  21 
Ch.  Div.  519)  is  really,  I  think,  very  nearly  in 
point  That  was  a  case  of  the  winding-up  of  a 
company.  It  was  a  case  where  there  ha  a  been  an 
illegal  payment  of  capital,  and  Brett,  L.J.  there 
says  (at  pp.  534,  535  of  21  Ch.  Div.) :  "  I  think  that 
there  was  no  ratification  at  all,  because  the  assent 
of  the  shareholders  was  procured  by  improper 
accounts,  the  untruthfulness  of  which  the  share- 
holders did  not  know.  But  suppose  they  had 
known  it,  I  think  that  what  was  done  was  a  breach 
of  trust  which  they  could  not  ratify.  If  they  had 
with  full  knowledge  assumed  to  ratify  what  wae 
done,  they  could  not  individually  have  complained, 
but  the  shareholders  are  not  the  corporation." 
The  view  of  Brett,  L.J.  was  that  shareholders  who 
assumed  to  ratify  could  not  have  individually 
complained.  Ana  it  seems  to  me  to  follow  that  a 
shareholder,  having  the  money  in  his  pocket 
which  he  knows  is  wrongfully  there,  cu^lit  not  to 
be  allowed  to  complain ;  and  he  cannot  obtain 
any  greater  right  of  complaint  becaute  in  form 
his  action  is  an  action  by  himself  and  alt  other 
the  shareholders  in  the  company.  In  fact  he 
must  succeed  by  his  own  merits,  and  not  by  the 
merits  of  the  other  shareholders.  Whether  this 
action  could  have  been  maintained  by  these 
plaintiffs  if,  before  action  brought,  they  had 
repaid  the  amount  of  the  dividend  which  they  had 
received,  it  is  not  necessary  for  us  to  decide. 
Speaking  for  myself.  I  doubt  whether  that  pay- 
ment could  have  sufficed  to  put  the  plaintiffs  m 
the  right.  Here,  however,  nothing  of  the  kind 
happened.  There  is  actually  a  judgment  against 
the  plaintiffs  upon  the  counter-claim  for  payment 
of  these  sums.  In  my  view  the  judgment  in  the 
action  of  the  learned  judge  in  the  court  below 
ought  to  be  set  aside,  the  judgment  on  the  counter- 
claim, with  costs,  being  the  only  part  of  the  order 
which  can  stand. 

Appeal  allowed. 
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Solicitors  for  the  appellants,  Gibson  and  Weldon, 
agents  for  Hannay  and  Hannay,  South  Shield*. 

Solicitors  for  the  respondent*,  Smith,  Eundell, 
and  Dod$,  agents  for  H.  Wilson  Paton,  Swansea. 


Dec.  19,  1903,  and  Jan.  13,  1904. 

(Before  Collins.  M.R..  Mathrw  and  Cozens- 
Hardy,  L.JJ.) 

Barrett  v.  Kemp  Brothers,  (a) 
appeal  under  the  workmen's  compensation 
act  1897. 

Employer  and  workman — Injury  by  accident — 
Compensation  —  Employment  —  "  Factory  "  — 
"  Wharf" — "  On  on  about  " — Workmen's  Com- 
pensation  Act  1897  (60  £  61  Vict.  c.  37j,  s.  7. 

Every  wharf  it  a  "factory  "  within  the  meaning 
of  sect.  7  (2)  of  the  Workmen's  Compensation 
Act  1897. 

Hall  v.  Snowden,  Hubbard,  and  Co.  (80  L.  T.  Rep. 
554 ;  (1899)  2  Q.  B.  136)  is  overruled  by  the 
decision  of  the  House  of  Lords  in  Raine  v. 
Jobson  and  Co.  (85  L.  T.  Rep.  141;  (1901) 
A.  C.  404). 

Appeal  by  the  defendants  from  the  award  of  the 
County  Court  judge  at  Sitting  bourne  in  pro- 
ceedings for  compensat  ion  under  the  Workmen's 
Compensation  Act  1897. 

The  plaintiff  was  a  workman  in  the  employ- 
meat  of  the  defendants,  who  were  builders  and 
contractors,  and  he  was  injured  by  accident 
arising  out  of  and  in  the  course  of  his  employ- 
ment. 

The  defendants  were  the  lessees  and  occupiers 
of  a  wharf  on  the  river  Medway,  which  was  used 
by  them  for  loading  and  unloading  goods  and 
materials  for  the  purpose  of  their  business. 

There  was  no  machinery  or  plant  upon  the 
wharf ;  and  anyone  was  allowed  to  use  the  wharf 
upon  payment  of  wharfage  charges  to  the  defen- 
dants. 

A  private  road,  of  which  the  defendants  were 
the  lessees  and  occupiers,  led  from  the  high  road 
to  the  wharf.  This  private  road  was  about  250 
yards  long ;  it  was  entered  from  the  high  road 
through  a  high  gate;  the  gate  wsb  always  kept 
locked,  except  when  the  private  road  was  being 
used  by  the  defendants  or  their  servants,  and  the 
key  was  kept  by  the  defendants ;  the  defendants' 
name  was  upon  the  gate ;  and  the  private  road 
was  bounded  on  both  sides  by  a  hedge. 

The  plaintiff  was  emplojed  upon  the  private 
road,  breaking  stones  for  its  repair,  at  anoint  about 
thirty  yards  from  the  gate  and  220  yards  from  the 
wharf,  when  his  eye  was  injured  and  destroyed  by 
a  piece  of  stone.  He  had  never  been  employed 
upon  the  wharf  itself. 

Tbe  defendants  did  in  fact  give  notice  of  this 
accident  to  the  inspector  of  factories,  and  they 
entered  it  in  a  book  which  they  kept  for  the  pur- 
pose. 

The  plaintiff  claimed  compensation  under 
tbe  Workmen's  Compensation  Act  1897.  The 
defendants  contended  that  the  wharf  was  not  a 
"  factory  "  within  tbe  meaning  of  the  Act,  and 
that  the  plaintiff  was  not  employed  "on,  in,  or 
about "  the  wharf. 

It  was  admitted  that,  if  tbe  wharf  was  a 
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"  factory "  within  the  meaning  of  sect.  7  (2)  of 
the  Act,  the  defendants  were  the  "  undertakers  " 
within  the  meaning  of  the  Act. 

The  Workmen's  Compensation  Act  1897  (60  & 
61  Vict.  c.  37)  provides : 

Sect.  7  (1).  This  Aot  shall  apply  only  to  employment 
by  tbe  undertakers  as  hereinafter  defined,  on  or  in  or 
aboat  a  railway,  factory.  .  .  .  (2).  In  this  Aot 
"  faotary  "  has  the  ssms  meaning  as  in  the  Factory 
and  Workshop  Acts  1878  to  1891,  and  also  include, 
any  dock,  wharf,  qoay,  warehouse,  maohinary,  or 
plant,  to  which  any  provision  of  the  Factory  Acts  is 
applied  by  the  Factory  and  Workshop  Aot  1895. 

The  Factory  and  Workshop  Act  1901  (1  Edw.  7, 
c.  22),  which  consolidates  and  amends  the  previous 
Factory  Acts,  provides : 

Sect.  10-1  (1).  The  provisions  of  this  Aot  with 
respect  to  (L)  power  to  make  orders  as  to  dangerous 
machinee  (section  seventeen)  ;  (ii.)  accidents ;  (iii.) 
regulations  for  dangerous  trades ;  (iv.)  powers  of  in- 
spectors (section  one  hundred  and  nineteen) ,  and  (v.) 
tines  in  cue  of  death  or  injery  (section  one  hundred 
and  thirty-six)  shall  have  effect  at  if  every  dock, 
wharf,  quay,  and  warehouse,  and  all  machinery  or 
plant  used  in  the  process  of  loading  or  unloading  or 
ooaling  any  ship  in  any  dock,  harbour,  or  canal  were 
included  in  the  word  "faotwy,"  and  the  purpose  for 
which  the  machinery  or  plant  is  used  were  a  maaafaobar- 
ing  prooeas. 

The  County  Court  judge  found  that  tbe  plaintiff 
was  employed,  at  the  time  of  the  accident,  on,  in. 
or  about  the  wharf ;  and  he  held  that  the  wharf 
was  a  "  factory  "  within  tbe  meaning  of  sect.  7  of 
the  Act ;  and  he  made  an  award  in  favour  of  the 
plaintiff. 

The  defendants  appealed. 

0.  A.  Scott  tor  the  appellants.— -Tbe  learned 
County  Court  judge  was  wrong  in  holding  that  this 
wharf  was  a  "factory"  within  the  meaning  of 
Beet.  7  (2)  of  the  Workmen's  Compensation  Act 
181>7.  A  wharf  is  a  "  factory  "  within  tbe  provi- 
sions of  that  section  only  if  it  is  a  wharf  to  which 
some  "  provision  of  the  Factory  Acts  is  applied  by 
tbe  Factory  and  Workshop  Act  1895  " — that  is, 
now,  to  which  some  provision  of  tbe  Factory  and 
Workshop  Aot  1901  is  applied.  Every  wharf  is 
not  made  a  "  factory,"  but  only  a  wharf  to  which 
some  provision  of  the  Factory  and  Workshop 
Act  1901  is  applied: 

Ball  v.  8novsi»n,  Hubbard,  and  Co.,  80  L.  T.  Rep. 
554;  (1899)2  Q.  B.  136. 

The  facts  of  that  case  were  very  like  the  facts  of 
the  present  case.  It  was  there  held  that  a  wharf, 
used  much  in  the  same  way  as  this  wharf,  was 
not  a  "  factory "  because  no  provision  of  the 
Factory  Acts  was  applied  to  it.  No  machinery 
was  used  on  this  wharf,  and  no  provision  of  the 
Factory  Act  1901  was  applied  to  it.  There  is  no 
distinction  between  the  present  case  and  that 
of  Hall  v.  Snowden,  Hubbard,  and  Co.  (ubi  sup.), 
and  the  decision  therein  is  conclusive  of  the 
present  case.  The  decision  of  the  House  of 
Lords  in  Raine  v.  Jobson  and  Co.  (.85  L.  T.  Rep. 
141 ;  (1901)  A.  C.  404)  did  not  overrule  the  deci- 
sion of  tbe  Court  of  Appeal  in  Hall  v.  Snowden, 
Hubbard,  and  Co.  (ubi  sup.).  The  decision  of  the 
House  of  Lords  was  only  that  a  dock  in  which  a 
ship  was  being  repaired  was  a  "  factory,"  and  that 
an  accident  which  happened  to  a  wcrkman  on 
the  ship  was  an  accident  which  happened  in  a 
"factory."    That  decision  proceeded  upon  an 
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admission  made  by  counsel  for  the  employers  that 
every  dock  was  a  "  factory,"  bat  the  grounds  of  the 
decision  in  Hall  v.  Snowden.  Hubbard,  aud  Co. 
(ubi  tup.)  were  not  dealt  with,  and  the  House  of 
Lords  did  not  purport  to  overrule  that  decision. 
It  was  not  in  any  way  a  decision  that  every  dock 
is  a  "factory."  Some  evidence  must  be  given 
that  some  provision  of  the  Factory  and  Workshop 
Act  applies  to  the  wharf  in  order  to  show  that  it 
is  a  "factory"  within  the  meaning  of  the  Work- 
men's Compensation  Act,  and  there  was  no  such 
evidence  in  the  present  case.  The  accident  in 
this  case  did  not  happen  on  the  wharf  itself,  and 
therefore  the  provisions  of  Beet.  104  of  the  Factory 
and  Workshop  Act  1901  as  to  notice  of  accidents 
do  not  apply.  Farther,  even  if  this  wharf  was  a 
" factory,'  the  accident  did  not  happen  "on  or 
about "  the  wharf.  This  accident  happened  at 
such  a  distance  from  the  wharf  that  it  cannot  be 
said  to  have  happened  "  on  or  about  "  the  wharf : 

Pontll  r.  Brown,  7»  L.  T.  Bep.  631;  (1899)  1 
Q.  B.  157  ; 

Fenn  v.  Miller,  82  L.  T.  Bsp.  284;  (1000)  1  Q.  B. 
788. 

Cecil  Walsh,  for  the  respondent,  was  not  called 
upon  to  argue. 

Jan.  14. — Collins,  M.R.— ThiB  is  an  appeal 
from  the  decision  of  the  learned  judge  of  the 
Sittingbourne  County  Court,  who  held  that  the 
plaintiff  was  entitled  to  compensation  under  the 
Workmen's  Compensation  Act  1897.  The  plain- 
tiff was  injured  by  accident  while  engaged  in 
breaking  stones  upon  a  private  road  within  the 
curtilage  of  a  wharf.  The  learned  County  Court 
judge  found  that  the  employment  on  the  road 
leading  to  the  wharf  whs  employ  ruent  on  or  about 
the  wharf,  and  he  held  that  the  wharf  was  a 

factory"  within  the  meaning  of  the  Act.  It 
was  admitted  that,  if  the  wharf  was  a  "factory." 
the  defendants  were  the  "undertakers."  within 
the  meaning  of  the  Act,  in  respect  of  the  wharf. 
4Jpon  the  hearing  of  the  appeal  wo  took  time  to 
consider  our  judgment  in  order  to  see  what  is  the 
true  bearing  of  the  decision  of  the  House  of 
Lords  in  Raine  v.  Jobton  and  Co.  (85  L.  T.  Rep. 
141 ;  (1901)  A.  C.  404),  and  what  effect  it  has 
upon  the  earlier  decision  of  the  Court  of  Appeal 
in  Hall  v.  Snowden.  Hubbard,  and  Co.  (80  L.  T. 
Rep.  554;  (1899)  2  Q.  B.  136).  Upon  considering 
that  case,  I  think  that  the  House  of  Lords  in 
Raine  v.  Jobton  and  Co.  (ubi  sup.)  has  overruled 
the  decision  of  this  court  in  Hall  v.  Snowden, 
Hubbard,  and  Co.  (ubi  tup.).  It  is  true  that  in 
the  House  of  Lords  the  case  was  not  argued  upon 
the  question  which  arose  for  discussion  in  this 
court  in  Hall  v.  Snowden,  Hubbard,  and  Co.  (ubi 
tup.) ;  and  the  decision  proceeded  upon  an  admis- 
sion made  by  counsel  on  behalf  of  the  employers 
that,  by  the  combined  effect  of  the  Work  men's 
Compensation  Act  1897  and  the  Factory  and 
Workshop  Act  1895,  every  dock  was  al"  factory  " 
within  the  meaning  of  the  Workmen's  Compen- 
sation Act  1897.  That  admission  would,  of  course, 
equally  apply  to  the  case  of  a  wharf  as  to  the 
case  of  a  dock.  That  case,  therefore,  was  decided 
without  there  being  any  evidence  whether 
any  of  the  provisions  of  the  Factory  Acts 
were  applied  by  sect  23  of  the  Factory  and 
Workshop  Act  1895  to  the  dock  there  in 
question.  It  is  true  that  an  admission  made 
by  counsel  cannot   alter   the   law  or  make 
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a  decision;  but  the  decision  is  that  of  the 
court.    In  Raine  v.  Jobton  and  Co.  (ubi  tup.) 
the  House  of  Lords  adopted  that  admission  as 
the  basis  of  their  decision,  and  they  decided  the 
case  without  any  evidence  that  any  of  the  pro- 
visions  of  the  Factory  Acts  had  in  fact  been  applied 
to  the  dock.   It  seems  to  me,  therefore,  that  the 
decision  in  the  House  of  Lords  was  contrary  to 
the  decision  of  this  court  in  Hall  v.  Snowden, 
Huhbard,and  Co.  (ubi  tup.),  and  is  decisive  of  the 
present  case.   I  think  that  we  should  not  be  pro- 
perly respecting  the  decision  of  the  House  of  Lords 
if  we  were  to  hold  otherwise,  although,  indeed,  the 
grounds  of  the  decision  of  this  court  in  Hall  v. 
Snowden,  Hubbard,  and  Co.  (ubi  tup.)  were  not 
dealt  with  in  the  House  of  Lords  in  Raine  v. 
Jobton  and  Co.  (ubi  tup.).   I  know  that  the  Court 
of  Session  in  Scotland,  in  Jackton  v.  Rodger  and 
Co.  (2  Ct.  of  Sess.  Cas.  533,  5th  series),  has  not 
taken  the  same  view  as  that  taken  by  this  court 
in  Hall  v.  Snowden,  Hubbard,  and  Co.  (ubi  tup .). 
I  must  confess,  however,  that  I  am  still  unable  to 
see  any  answer  to  the  argument  of  Mr.  Bray  in 
Hall  v.  Snowden,  Hubbard,  and  Co.  (ubi  tup.). 
The  Legislature  in  denning  a  "  factory "  have 
not  said  in  clear  language  that  every  dock  and 
wharf  is  to  be  a  "  factory."   On  the  contrary, 
sect.  7  (2)  of  the  Workmen's  Compensation  Act 
1897  only  says  tha1-.  "'factory'  includes  every 
dock,  wharf,    ...    to  which  any  provision  of 
the  Factory  Acts  is  applied  by  the  Factory  and 
Workshop  Act  1895,    and  thereby  seems  to 
assume  that  there  may  be  a  dock  or  wharf  which 
is  not  a  factory.   The  decision  of  the  Court  of 
Session  in  Scotland,  which  coincides  with  the 
opinions  expressed  in  the  text-books  upon  th<* 
subject,  seemB  to  me  to  entirely  ignore  the  primd 
facie  limitation  placed  upon  the  definition  of 
"  factory,"  in  relation  to  a  dock  or  wharf,  in 
sect.  7  (2)  of  the  Workmen's  Compensation  Act 
1897.   It  is  not  necessary,  however,  now  to  go 
into  that  question,  because  the  House  of  Lord?, 
in  Raine  v.  Jobton  and  Co.  (ubi  tup.),  have  adopted 
the  view  that  sect.  7  (2)  of  the  Act  of  1897  must 
be  construed  as  if  the  limiting  words  were  not 
introduced  at  all.   The  decision  of  the  learned 
County  Court  judge  upon  that  point  is  therefore 
correct.   It  seems  to  me  that  ne  was  right  also 
upon  the  other  question.   He  has  found  that  the 
accident  happened  while  the  workman  was  em- 
ployed on  or  about  the  "  factory " ;  that  was  a 
question  of  fact,  and  there  was  ample  evidence 
to  justify  his  finding.   This  appeal,  therefore, 
fails,  and  must  be  dismissed. 

Mathew,  L.J.— I  am  of  the  same  opinion,  and 
for  the  same  reasons. 

Cozens-Hakdy,  L.J.— I  agree. 

Appeal  ditmit*ed. 
Solicitors  for  the  appellants,  Smiles  and  Co. 
Solicitor  for  the  respondent,  F.  J.  Berryman, 
for  If.  A.  Walton,  Chatham. 
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Monday,  Feb.  22. 

(Before  Collins,  M.R.  and  Romer,  L  J.) 

Caryll  v.  Daily  Mail  Publishing 
Company,  (a) 

APPEAL  FROM  THE  KINO*8  BENCH  DIVISION. 
Practice— Discovery— Interrogatories— Action  for 
libel — Defence  of  fair  comment — Interrogatories 
at  to  previous  statements  concerning  plaintiff — 
Leave  to  administer — Order  XXXI.,  rr.  1 ,  2. 

In  an  action  for  damages  for  libel  in  respect  of  a 
criticism,  published  in  the  defendants'  paper,  of 
an  opera  composed  by  the  plaintiff,  the  defen- 
dants pleaded  that  the  words  complained  of  were 
fair  and  bona  fide  criticism  of  and  comment  on 
the  opera,  and  were  published  without  malice. 

The  plaintiff  applied  for  leave  to  deliver  interroga- 
tories to  the  defendants  asking  them  whether 
they  had  not  previously  published  an  incorrect 
statement  about  the  plaintiff,  what  information 
they  had  which  induced  them  to  believe  that 
statement  was  true,  from  whom  they  derived 
such  information,  whether  it  was  derived  from 
the  tame  source  as  the  article  complained  of, 
and  what  steps  they  had  liken  to  verify  it. 

Held  (dismissing  the  appeal),  that  leave  to  deliver 
the  interrogatories  had  been  properly  refused  as 
not  being  relevant  to  the  question  of  malice. 

Appeal  of  the  plaintiff  from  an  order  of 
Bucknill,  J.  at  chambers  refusing  leave  to 
deliver  interrogatories  for  the  examination  of  the 
defendants. 

The  plaintiff  brought  this  action  to  recover 
from  the  defendants  damages  for  an  alleged  libel 
published  in  their  newspaper. 

The  plaintiff  was  a  musical  composer,  and  was 
also  the  conductor  at  a  theatre  in  connection  with 
his  own  musical  compositions. 

The  alleged  libel  was  a  very  severe  criticism  of 
an  opera  called  the  "  Duchess  of  Dantzic,"  com- 
posed by  the  plaintiff,  and  was  published  in  the 
newspaper  on  the  19th  Oct.  1903. 

The  defendants  set  up  the  defence  that  the 
words  complained  of  were  fair  and  bond  fide 
criticism  of  and  comment  on  the  opera,  and  were 
published  without  malice. 

On  the  24th  Jan.  1903  there  had  been  published 
in  the  defendants'  newspaper  the  following 
article  : 

TLuitrical  Changeg.--Soveral  interesting  changes  are 
about  to  be  made  in  connection  with  the  musical 
directorships  of  West-end  theatres.  Of  these  perhspe 
the  most  important  is  that  of  Mr.  Iran  Caryll,  of  the 
Giiety  Theatre,  who  will  take  up  the  baton  at  the 
Kmpire  when  the  conductor's  chair  there  is  vacated  by 
Mr.  Wenzel.  To  present-day  patrons  of  the  Gaiety  Mr. 
Ivan  Caryll  is  as  cloeoly  associated  with  thut  theatre  aa 
Herr  Meyer  Lutx  was  in  years  gone  by,  while  Mr. 
WeDzel's  ballet  music  has  for  years  been  a  distinct 
feature  at  the  Empire.  It  is  understood  that  Mr. 
Howard  Talbot  will  succeed  to  the  Gaiety  chair. 

After  the  publication  of  that  article  the  defen- 
dants published  in  their  newspaper  a  letter  from 
the  plaintiff's  solicitors  as  follows : 

A  paragraph  has  been  published  stating  in  effect  that 
<nt  client,  Mr.  Iran  Caryll.  was  about  to  aerer  his  con- 
Mctlon  with  the  Gaiety  Theatre  in  order  to  oondnot  at 
the  Empire.  The  statement  io  made  was  inaccurate,  as 
Mr.  Caryll  has  never  contemplated  accepting  a  perma- 
nent position  as  a  conductor  exoept  in  connection  with 
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his  own  pieces.  As  a  matter  of  fact  he  has  recently 
entered  into  a  new  contract  for  three  years  to  conduct  at 
the  old  and  new  Gaiety  Theatre. 

The  plaintiff  applied  for  leave  to  deliver  interro- 
gatories for  the  examination  of  the  defendants, 
first  asking  them  whether  they  had  published  the 
article  on  the  24th  Jan.  1903,  and  then  asking: 
"  What  information,  if  any,  had  you  that  induced 
you  to  believe  that  the  said  statement  relating  to 
the  plaintiff  was  true?  From  whom  was  such 
information  derived  ?  Was  the  said  information, 
if  any,  derived  from  the  same  source  as  that  from 
which  the  article  set  out  in  the  statement  of 
claim  was  derived  ?  Did  you  take  any  and,  if  so, 
what  steps  to  verify  it  ?  " 

The  master  refused  leave  to  deliver  these 
interrogatories,  and  his  order  was  affirmed  by 
Bucknill,  J.  at  chambers. 

The  plaintiff  appealed. 

Lush,  K.C.  and  George  Elliott  for  the  appel- 
lant.— The  plaintiff  ought  to  be  allowed  to  ad- 
minister these  interrogatories.  Since  the  decision 
of  this  court  in  McQuire  v.  Western  Morning 
News  (88  L.  T.  Rep.  767  ;  (1903)  2  K.  B.  100)  it  is 
settled  that,  where  an  article  which  is  complained 
of  as  defamatory  appears  upon  its  face  to  be  a 
criticism  only,  unless  there  is  extrinsic  evidence 
of  malice,  there  is  no  case  to  go  to  the  jury.  The 
plaintiff  is  entitled  to  give  extrinsic  evidence  of 
malice,  and  these  interrogatories  are  directed  to 
obtaining  that  evidence.  The  previous  article 
published  by  the  defendants  was  calculated  to 
injure  the  plaintiff,  and  was  untrue.  It  was  in 
reality  an  attack  upon  the  plaintiff.  If  the  plain- 
tiff can  show  that  it  emanated  from  the  same 
source  as  the  article  complained  of  in  this  action, 
that  will  be  evidence  that  the  defendants  without 
due  inquiry  have  allowed  their  newspaper  to  be 
used  for  the  pui^pose  of  attacking  the  plaintiff, 
and  so  will  be  evidence  of  malice.  These  interro- 
gatories are  strictly  relevant  to  the  question 
whether  the  defendants  published  the  article 
complained  of  without  malice  Similar  interro- 
gatories were  permitted,  for  the  purpose  of  show- 
ing malice,  in  Elliott  v.  Garrett  (86  L.  T.  Rep.  441 ; 
(1902)  1  K.  B.  870),  where  the  defendant  in  an 
action  for  slander  pleaded  that  the  words  were 
spoken  on  a  privileged  occasion  in  good  faith  and 
without  malice,  and  the  Court  of  Appeal  held 
that  an  interrogatory,  asking  the  defendant 
what  information  he  had  and  what  inquiry  he  had 
made,  ought  to  be  allowed. 

Hugh  Fraser,  for  the  respondents,  was  not 
called  upon  to  argue. 

Collins,  M.R.— I  think  that  both  the  master 
and  the  learned  judge  have  properly  exercised 
their  discretion  in  this  matter.  This  court  stands 
in  a  somewhat  peculiar  position  with  regard  to 
appeals  of  this  Kind.  We  have  not  to  deal  with 
such  questions  as  those  relating  to  the  delivery 
of  interrogatories  upon  our  own  judgment,  as  if 
we  were  deciding  the  matter  in  the  first  instance ; 
but  we  have  only  to  see  whether  the  discretion 
vested  in  the  judge  has  been  properly  exercised. 
It  seems  to  me  that  we  cannot  reasonably  hold 
in  this  case  that  these  interrogatories  wete  so 
relevant  to  the  question  of  malice  that  they  ought 
to  be  allowed.  They  set  out,  in  the  first  place, 
what  seems  prima  facie  to  be  a  laudatory  notice 
of  the  plaintiff,  and  then  proceed  to  ask  what 
steps  (if  any)  the  defendants  took  to  verify  the 
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statements  in  that  article,  what  information  they 
had  which  induced  them  to  believe  that  it  was 
true,  and  whether  it  came  from  the  same  source 
as  the  article  complained  of  in  this  action.  The 
master  and  the  judge  came  to  the  conclusion  that 
there  was  no  snch  indication  of  malioe  on  the  face 
of  the  earlier  article  aa  to  make  it  relevant  to 
inquire  aa  to  its  source.  A  newspaper  is  not 
always  bound  to  disclose  the  secret*  of  its  office, 
nnleaa  the  interests  of  justice  make  it  right  that 
it  should  do  ao.  The  master  and, the  judge  have 
decided  that  it  was  not  right  in  this  case  to  make 
the  defendants  give  this  information,  and  I  am 
not  prepared  to  differ  from  them.  I  think, 
therefore,  that  this  appeal  must  be  dismissed. 

Rosier.  L.J. — I  am  of  the  same  opinion.  It 
does  not  follow  that,  because  the  issue  of  malice 
is  raised,  therefore  all  matters  which  might  be  the 
subject  of  cross-examination  at  the  trial  are 
proper  matterB  for  interrogatories.  It  is  notice- 
able that  the  matter  about  which  the  plaintiff 
seeks  to  interrogate  the  defendant*  has  nothing 
to  do  with  the  snbjeot- matter  of  the  present 
action.  Upon  its  face  the  earlier  article  ie  merely 
a  statement  of  fact  and  not  defamatory.  I  agree 
with  the  Master  of  the  Rolls  that  the  master  and 
judge  have  exercised  a  wise  discretion,  and  that 
this  appeal  must  be  dismissed. 

Appeal  dismissed. 

Solicitors  for  the  appellant,  Ltggatt,  Rubinstein, 
and  Co. 

Sol ioi tors  for  the  respondents,  Lewi$  and 
Lewis. 


HIGH  COURT  OF  JUSTICE. 

CHANCERY  DIVISION. 
Feb.  10. 11.  12,  13, 15,  and  17. 
(Before  Farwell,  J.) 
Attorney-General  v.  Mayor,  Ac,  of 
Nottingham,  (a) 

Public  and  private  nuisance— 8  mill poe  hospital 
—Injunction  —  Public  convenience  —  Public 
health— Scientific  evidence  at  to  the  effect*  of 
timilar  hospitals. 

A  quia  timet  action  was  brought  by  the  Attorney- 
General  on  the  relation  of  certain  owners  and 
occupiert  in  a  district  near  a  populous  city,  and 
by  the  same  owners  and  occupiers  as  plaintiffs 
to  restrain  the  use  by  the  corporation  of  the 
city  of  certain  buildings  as  a  smallpox  hospital, 
both  as  a  public  and  a  private  nuisance. 

Held,  that  to  succeed  in  such  a  case  it  is  necessary 
for  the  plaintiffs  to  show,  not  merely  that  incon- 
venience may  be  experienced  or  a  sentiment  of 
danger  may  exist  ;  but  a  strong  probability, 
amounting  to  a  moral  certainty  thai  the  hospital, 
if  established,  will  be  an  actionable  nuisance, 
and  that  the  plaintiffs  having  failed  to  show 
this,  that  their  action  must  be  dismissed. 

In  the  course  of  tlie  trial  the  plaintiffs  adduced 
scientific  evidence  to  show  from  the  experience  of 
other  smallpox  hospitals  that  such  hospitals 
tended  by  aerial  convection  to  spread  the  disease ; 
and  rebutting  scientific  evidence  was  adduced  by 
the  defendants.  At  the  desire  of  the  parties  his 
lordship  heard  the  evidence  ;  but  expressed  con- 
siderable doubt  as  to  its  admissibility. 

(•)  B -ported  by  J.  Aktbi's  I'mci,  Etq.,  Bsrristar-st-Law. 


[Chan.  Diy. 


Witness  action. 

The  corporation  of  Nottingham,  who  were  the 
local  sanitary  authority  for  the  city,  determined 
in  the  early  part  of  1903,  under  their  statutory 
powers,  to  establish  a  new  smallpox  hospital  for 
the  accommodation  of  smallpox  patients  in  their 
city,  the  existing  accommodation  being  insuf- 
ficient. 

For  this  purpose,  after  much  consideration, 
they  acquired  a  piece  of  land  in  the  parish  of 
Bulwell,  Nottingham,  containing  four  acres  of 
land  or  thereabout*,  and  commenced  to  erect 
buildings  thereon. 

About  August  in  the  same  year  the  buildings 
were  opened  for  the  reception  of  smallpox 
patients,  and  for  the  accommodation  of  a  medical 
Btaff  and  nurses. 

The  buildings  stood  on  a  piece  of  land,  tri- 
angular in  shape,  the  base  being  about  350  yards 
long,  and  abutting  on  an  old  forest  road,  which 
was  at  present  used  as  a  highway,  and  adjoining 
on  another  side  a  private  road  leading  to  the 
pumping  station  of  the  Bestwood  Coal  and  Iron 
Company  Limited,  and  lying  between  the  main 
line  of  tbe  Midland  Railway  and  a  branch  line 
of  the  Great  Northern  Railway,  152  yards 
from  the  former  and  twenty-seven  yards  from 
the  latter. 

The  plan  of  the  institution  was  that  every 
building  which  was  to  conttin  infected  persons  or 
things  should  be  placed  40ft.  distant  from  the 
boundary. 

There  was  an  inner  fence  of  barbed  wire  round 
the  premises;  and  an  outer  fence,  6ft.  6in.  in 
height,  with  barbed  wire  at  the  top,  inclosed  the 
grounds  except  in  one  place,  where  they  were 
separated  from  the  adjoining  properties  by  a 
precipitous  bank  and  a  wide  stream. 

The  old  forest  road  or  highway  which  led  from 
Bulwell  to  a  place  called  Papplewick.  on  which 
the  premises  abutted,  was  used  by  the  public  (bu* 
only  to  a  small  extent  J  for  pedestrian,  vehicular, 
and  bicycle  traffic. 

On  either  side  of  tbe  road  near  the  hospital 
there  were  only  a  few  dwelling-houses.  The 
nearest  was  a  cottage  occupied  by  a  turn  named 
Barrow,  a  servant  of  tbe  Bestwood  Coal  and  Iron 
Company  Limited,  who  lived  there  with  his  family 
— five  in  number  altogether. 

The  nearest  residences  aft«»r  Barrow's  cottage 
were  six  cottages  with  twenty-three  inmates, 
157  yards  distant. 

The  village  of  Bestwood  was  situate  half  a  mile 
or  thereabouts  from  the  hospital :  there  was  there 
a  pariah  school,  and  the  headmaster,  William 
English  Robinson,  resided  in  a  school  house 
attached  to  the  school. 

Thomas  Asken  Loeth,  a  miller  and  farmer  in 
the  neighbourhood,  was  owner  of  a  house  and 
three  cottages  adjoining  his  mill,  all  of  which 
premises  were  within  200  yards  or  thereabouts  of 
the  hospital. 

The  Bestwood  Coal  and  Iron  Company  Limited 
were  the  owners  and  occupiers  of  a  colliery,  mines, 
and  ironworks  in  the  parish.  They  employed 
altogether  a  large  number  of  workpeople,  230 
being  employed  in  the  Bestwood  Ironworks,  part 
of  which  was  within  a  quarter  of  a  mile  radius  of 
the  colliery ;  and  1280  in  the  colliery,  which  was 
without  the  quarter,  but  within  the  half-mile 
radius,  but  the  majority  of  these  worked  under- 
ground. 
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There  was  a  resident  population  of  201  persons 
within  the  quarter-mile  radius  of  the  hospital, 
and  of  510  peri  on  8  within  the  half-mile  radius. 

The  plans  of  the  site  and  buildings  bad  not 
been  approved  by  the  Local  Government  Board 
eince  the  corporation  did  not  require  to  raise  any 
loan  for  the  building. 

It  was.  however,  alleged  that  in  the  selection 
of  the  site  and  in  the  erection  and  laving  out  of 
the  building  and  grounds  the  corporation  had 
complied  with  the  conditions  upon  which  the 
Local  Government  Board  insists  in  cases  in 
which  it  sanctions  a  smallpox  hospital. 

The  hospital,  which  was  prepared  to  accommo- 
date forty  patients,  appeared  to  be  well 
managed.  It  seemed  that  a  single  patient  had 
actually  been  seen  in  the  grounds  outside  the 
inner  fence,  but  he  appeared  at  the  time  to  be 
•convalescent.  There  was  no  evidence  that  the 
hospital  had  tended  to  spread  infection  either  in 
the  neighbourhood,  or  among  the  school  children, 
•or  among  the  men  employed  in  the  works. 

An  action  was  brought  by  the  Attorney- 
General  on  the  relation  of  the  above-mentioned 
William  English  Robinson,  Thomas  Asken 
Loeth,  and  the  Bestwood  Coal  and  Iron  Com- 
pany Limited,  also  by  these  same  individuals  and 
company  as  plaintiffs  against  the  mayor,  alder- 
*nen,  and  citizens  of  Nottingham  for  (1)  an 
injunction  to  restrain  the  defendants,  their  ser- 
vants, and  agents,  from  using  the  buildingB 
known  as  the  Bnlwell  Smallpox  Hospital  as  a 
hospital  for  the  reception  ol  persons  suffering 
from  smallpox,  bo  as  to  cause  a  nuisance  to  the 
inhabitants  of  the  neighbourhood  or  to  persons 
passing  along  the  neighbouring  highway  ;  (2)  an 
injunction  to  restrain  the  defendants,  their 
agents,  and  servants,  from  using  the  building 
as  a  hospital  for  the  reception  of  persons  suffer- 
ing from  smallpox,  so  aa  to  cause  a  nuisance  to 
4he  relator  plaintiffs  as  owners  and  occupiers  In 
the  neighbourhood. 

Both  Bides  at  the  hearing  of  the  action  relied 
■to  a  considerable  extent  on  scientific  evidence,  and 
both  desired  that  it  should  be  beard,  the  plaintiffs 
-calling  scientific  experts,  who  insisted  that  small- 
pox is  disseminated  by  aerial  convection,  and  the 
defendants  also  calling  scientists  who  substan- 
tially denied  this  theory. 

Dr.  John  Clough  Thresh,  lecturer  on  public 
health  at  the  London  Hospital,  examiner  at  the 
University  of  London,  and  medical  officer  of 
health  for  the  Essex  County  Council,  who  gave 
evidence  on  behalf  of  the  plaintiffs,  gave  as  bis 
opinion  that  the  presence  of  hospital  ships  in  the 
Thames  had  caused  a  great  increase  of  smallpox 
in  the  district  opposite  to  the  place  in  the  river 
where  they  were  moored. 

Dr.  Thresh  showed  that  in  one  year  the  small- 
pox cases  in  the  Orsett  Union  (which  included 
a  pariah  West  Thnrrock,  which  parish  had  two 
centres  of  population,  West  Thnrrock  and  Pur- 
iflcet,  Purfleet  being  opposite  to  the  hospital 
ships)  were  fifty-three,  and  the  outside  cases  in 
the  same  district  185,  while  the  proper  proportion 
would  have  been  for  the  Orsett  Union  one- fiftieth 
-of  tbe  whole.  Of  these  fifty. three  cases  of  infec- 
tion, thirty-one  arose  in  the  pariah  of  West 
Thnrrock,  and  the  greater  tbe  distance  from 
Purfleet  the  lees  was  round  to  be  the  infection. 
In  cross-examination  tbe  doctor  stated  that  be 
his  bent  to  ascertain  if  there  was  any 


communication  between  the  ships  and  the 
Bide  of  the  river,  and  that  be  bad  not  the  slightest 
doubt  but  that  there  was  very  little.  Public 
opinion  in  the  district  was,  he  seated,  very  strong 
on  the  subject. 

Doctor  Mc  Vail,  examiner  in  medical  jurispru- 
dence and  public  health  in  the  universities  of 
Glasgow  and  Edinburgh,  president  of  the  Sanitary 
Association  of  Scotland,  and  of  the  State 
medicine  section  of  the  British  Medical  Associa- 
tion, who  gave  evidence  on  the  same  side,  stated 
that  the  theory  of  tbe  dissemination  of  smallpox 
by  aerial  convection  over  a  considerable  space 
was  not  a  new  theory  in  medical  circles,  it  being 
found  stated  in  medical  books  a  hundred  years 
old,  and  there  being  an  instance  of  such  infec- 
tion across  the  Charles  River,  Boston,  in  North 
America,  where  tbe  width  of  tbe  river  was  1500ft. 

On  the  defendants'  side  Dr.  Edward  W.  Hope, 

Srofe6sor  of  health  in  the  Victoria  University, 
laoobester,  and  medical  officer  of  the  Port 
of  Liverpool,  gave  evidence  from  his  Liver- 
pool experience  to  the  effect  that  smallpox 
hospitals  did  not  spread  infection.  In  Liver- 
pool every  effort  was  made  by  patient,  con- 
tinuous, and  painstaking  observation  to  trace 
the  origin  of  every  case  of  smallpox,  with  tbe 
object  of  suppressing  every  outbreak  of  the 
disease.  The  largest  Bmallpox  hospital  in  Liver- 
pool was  the  Park  Hill  Hospital,  and  he  could 
not  name  a  single  case  of  smallpox  in  the  neigh- 
bourhood which  could  be  traced  to  the  hospital. 
In  his  opinion  the  scientific  theory  of  aerial  con- 
vection was  pressed  much  too  far  by  some  medical 
scientists.  He  diabel" 


disbelieved  that  particles  of  < 
could  be  conveyed  in  this  manner  for  a  quarter  or 
half  a  mile. 

Similar  evidence  was  given  by  other 
scientists. 

Witnesses  were  also  examined  on  both 
as  to  the  site  and  management  of  the  hospital,  the 
effect  of  which  is  summarised  in  the  statement  of 
facta  in  this  report  and  in  the  judgment. 

Among  other  witnesses  called  in  this  con- 
nection by  the  plaintiffs  was  Dr.  Joseph  W.  R. 
Fletcher,  who  had  examined  the  hospital  pre- 
mises on  behalf  of  the  Local  Government  Board. 
This  gentleman  produced  a  letter  from  the  Presi- 
dent of  the  Local  Government  Board,  in  which 
the  President  objected  to  the  production  of  this 
report,  and  desired  tbe  doctor  to  represent  to  the 
court  that  the  production  wonld  be  injurious  to 
His  Majesty's  service.  He  was  further  directed 
,  by  the  Local  Government  Board,  subject  to  tbe 
directions  of  the  court,  to  confine  his  evidence  to 
matters  of  fact.  In  reply  to  bis  Lordship  this 
witness  stated  that  the  inspectors  of  the  Local 
Government  Board  were  accustomed  to  visit  all 
parte  of  the  country,  and  to  consult  with  the 
members  of  all  sanitary  authorities;  that  these 
gentlemen  generally  gave  them  full  information, 
but  in  confidence,  and  that,  if  it  became  known 
that  inspectors  were  liable  to  be  examined  in  court 
in  respect  of  information  so  obtained,  confidence 
would  not  in  future  be  reposed  in  them. 

The  witness  was  not  examined  ;  but  his  Lord- 
ship stated  that  in  his  opinion,  as  he  had  to 
protect  tbe  publio  health,  be  ought  to  have  been 
assisted  by  the  representatives  of  the  Local  Govern- 
ment Board,  and  that  he  respectfully  protested 
against  the  refusal  to  allow  him  to  see  tbe  docu- 
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Upjohn,  K.C.  and  Llewellyn  Daviea  for  the 
plaintiffs.— The  number  of  inhabitants  in  the 
district  is  sufficient  to  make  this  smallpox  hos- 
pital a  nuisance  against  which  the  court  should 
grant  an  injunction.  There  is,  further,  no 
guarantee  but  that  the  hospital  premises  may  be 
enlarged.  The  best  scientific  authorities  agree 
tb;it  this  disease  may  be  disseminated  by  the  air. 
The  nuisance  is  here  both  public  and  private. 
When  the  Local  Government  Board  allows  small- 
pox hospitals,  it  insists  on  their  being  placed  far 
from  populous  places  and  at  a  distance  from 


JIilI  t.  Metropolitan  Asylums  Board,  40  L.  T.  Rep. 
491  ;  42  L.  T.  Rep.  212 ;  47  L.  T.  Rap.  29 ;  6 
App.  Cas.  193. 
It  is  certainly  necessary  for  us  in  a  quia  timet 
action  to  show  that  there  is  a  high  probability 
that  the  nuisance  will  be  of  an  irreparable 
character,  but  here  it  appears  that  it  will  be  a 
great  danger.  With  regard  to  the  hospital  as  a 
public  nuisance,  they  referred  to 

Rex  t.  VantandHXo,  1815,  4  M.  &  S.  73 ; 
Re*  v.  Burnett,  1815,  4  M.  A  8. 272  ; 
Reg.  t.  Litter,  1859,  3  Jar.  N.  S.  570  ; 
Attorney-General  v.  Shrewthury  Bridge  Company, 
1882,  4C  L.  T.  Rep.  687 ;  21  Ch.  Div.  752. 

Atquith,  K.C.,  Maemorran,  K.C.  and  B.  J. 
Parker  for  the  defendants.— The  onus  that  lies 
on  the  plaintiffs  to  show  that  the  hospital  will  be 
a  cause  of  infection  to  residents  in  the  district 
and  persons  passing  along  the  road  has  not  been 
discharged.  Further,  this  is  a  matter  in  which 
the  general  public  interest  must  be  considered. 
Supposing  that  there  were  no  smallpox  hospital 
here  and  that  persons  suffering  from  the  disease 
were  treated  in  their  own  homes,  the  risk  of  infec- 
tion would  be  greater.  The  arguments  of  the 
plaintiffs  would  render  impossible  the  building  of 
a  smallpox  hospital  in  any  populous  district ; 
but  the  Public  Health  Act  1875  (38  &  39  Vict 
c.  55)  expressly  empowers  local  authorities  to 
provide  hospitals :  (sect  131).  In  this  case  the 
site  has  been  carefully  selected,  and  the  defen- 
dants have  met  the  requirements  of  the  Local 
Government  Board.  The  plaintiffs'  scientific 
evidence  is  fallacious.  It  rests  entirely  upon  a  mass 
of  affirmative  evidence,  which  a  single  negative 
instance  is  sufficient  to  destroy.  They  have,  in 
fact,  fallen  into  the  fallacy  which  Lord  Bacon 
describes  as  "inductio  per  enumerationem 
simplicem,  ubi  non  reperitur  instantia  contra- 
dictoria."  If  it  can  be  shown  in  a  single  instance 
that  a  smallpox  hospital  has  not  in  fact  spread 
contagion,  the  plaintiffs'  case  is  gone ;  and  more 
than  sufficient  evidence  has  been  adduced  by  the 
defendants  for  this  purpose.  As  to  the  authori- 
ties, Hill  v.  Metropolitan  Asylums  District  was  not 
a  quia  timet  action.  It  was  a  case  of  a  nuisance. 
The  cases  which  the  present  resembles  are 

Fleet  v.  Metropolitan  Asylumt  Board,  1886, 2  Times 
L.  Rep.  361  j 

Attorney-General  v.   Guildjord    Joint  Hospital 

Board,  1895,  12  Times  L.  Rep.  54  ; 
Harmp  v.  Ossett  Corporation,  1895, 14  Tim  as  L.  Rep 

308; 

Attorney -Gen'ral  v.  Corj>oration  of  Manchester,  68 

L.  T.  Rep.  608  ;  (1893)  2  Ch.  87 ; 
Attorney-General  v.  Rathmines,  fc.  (an  Irish  oase 

as  yet  not  repotted). 

Upjohn,  K.C.  in  reply.— The  plaintiffs  have 
Bhown  that  there  exists  a  considerable  and  well- 


founded  apprehension  of  danger,  and  this  will 
justify  the  granting  of  an  injunction.  In  the  case 
of  Attorney -General  v.  Corporation  of  Manchester 
the  hospital  was  not  intended  to  be  permanent 

Cur.  adv.  vult. 

Farwbll,  J.  —  This  is  an  action  by  the 
Attorney-General  on  the  relation  of  several 
ownors  and  occupiers  of  land  and  collieries  in  the 
parish  of  Best  wood,  and  by  the  same  owners  and 
occupiers  as  plaintiffs  against  the  mayor  and 
corporation  of  Nottingham  to  restrain  them  from 
using  a  building  lately  erected  and  for  the  last 
six  months  used  as  a  smallpox  hospital  from  so 
using  it  on  the  ground  that  it  is  a  n  uisance,  neces- 
sarily causing  serious  danger  to  the  public  health 
and  causing  special  damage  to  the  relator  plain- 
tiffs. No  actual  case  of  injury  has  arisen  ;  and 
the  action  is  quia  timet.  In  order  to  succeed  in 
Buch  an  action  the  plaintiffs  must  show  a  strong 
case  of  probability  that  the  apprehended  mischief 
will  in  fact  arise  (see  Attorney -General  v.  Corpora' 
tion  of  Manchester  ((J8  L.  T.  Bep.  608;  (1808)  2 
Ch.  87),  or,  to  qnote  FitzGibbon,  L  J.  in  Attorney- 
General  v.  Rathmines,  &c.  (which  is  not  yet 
reported),  "  to  sustain  the  injunction  the  law 
requires  proof  by  the  plaintiffs  of  a  well-founded 
apprehension  of  injury — proof  of  actual  and  real 
danger — the  strong  probability  almost  amounting 
to  moral  certainty  that  if  the  hospital  be  esta- 
blished it  will  be  an  actionable  nuisance.  A 
sentiment  of  danger  and  dislike,  however  natural 
and  justified,  certainty  that  the  hospital  will 
be  disagreeable  or  inconvenient,  proof  that  it 
will  abridge  a  man's  pleasure  or  make  him 
anxious,  the  inability  of  the  court  to  say  that  no 
danger  will  arise,  none  of  tbes9  accompanied  by 
depreciation  of  property  will  discharge  the  burden 
of  proof  which  rests  on  the  plaintiffs  or  justify  a 
merely  precautionary  injunction  restraining  an. 
owner's  use  of  his  own  land  upon  the  grouod 
of  apprehended  nuisance  to  his  neighbours." 
Further,  the  defendants  are  entitled  in  my  opinion 
to  ask  the  court  to  assume  that  the  hospital  will 
be  properly  managed  and  that  all  the  precaution* 
that  scientific  skill  and  knowledge  usually  re* 
quire  will  be  taken,  and  they  are  entitled  in  the 
present  case  to  the  benefit  of  the  observation  that 
the  hospital  has  been  open  and  has  received 
patients  for  the  last  six  month?,  during  the  last 
half  of  which  it  has  been  full,  and  that  no  mis- 
chief has  at  present  arisen  therefrom.  The  hos- 
pital stands  on  a  piece  of  ground  four  and  a  half 
acres  in  extend,  roughly  triangular  in  shape,  the 
base  of  the  triangle  being  about  350  yards  long 
and  abutting  on  the  highroad.  It  is  inclosed  on 
all  sides  except  one  with  a  close  wooden  fence 
Oft.  6in.  high,  with  barbed  wire  on  the  top,  and 
there  is  an  inside  fence  of  barbed  wire  20ft  distant. 
The  hospital  building  is  51ft  from  the  highroad. 
On  the  side  where  there  is  no  fence  there  is  a 
stream  nearly  20ft.  wide  with  a  steep  bank  15ft. 
or  20ft  high  sloping  abruptly  from  the  hospital 
grounds  down  to  the  river.  There  are  204- 
residenta  within  a  quarter-mile  radius  from  the 
building  and  510  within  the  half-mile  radius. 
There  are  230  men  enployed  on  the  Bestwood 
Ironworks,  part  of  which  is  within  the  quarter- 
mile  radius,  and  1280  on  the  colliery,  which  ia 
without  the  quarter-mile  radius  but  within  the 
half-mile  radios ;  but  the  majority  of  the  latter 
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at  the  bleach  works  outside  the  quarter- mile 
radius  and  within  ttie  hall- mile  radios.   The  hos- 
pital is  some  miles  from  the  populous  parts  of 
Nottingham  and  has  access  to  the  city  by  means 
of  a  road  which  has  few  houses  on  either  side  and 
is  not  much  used  for  general  traffic.   The  nearest 
residence  is  Barrow's  cottage,  with  fire  inmates, 
forty-eight  yards  distant,  and  the  next  nearest  are 
six  cottages,  with  twenty-three  inmates,  157  yurda 
distant.   The  plaintiffs  allegation  that  the  hos- 
pital is  a  nuisance  rests  on  the  establishment  as 
a  general  affirmative  of  the  proposition  that 
all  smallpox  hospitals  necessarily  constitute  a 
serious  danger  to  the  health  of  persons  resident, 
working,  or  passing  by  within  a  radius  of  at 
any  rate  51ft.  This  is  obviously  a  very  serious 
question.   Having  regard  to  the  impossibility  of 
stamping  out  smallpox  nnder  the  existing  laws 
and  to  the  practical  impossiblity  of  isolating  an 
outbreak  in  crowded  areas,  tbe  court  ought  not 
to  come  to  any  conclusion  that  would  Tesult  in 
closing  the  majority  of  the  smallpox  hospitals  in 
the  kingdom  unless  the  eipert  testimony  is  really 
conclusive.    Now,  it  is  clear  from  the  evidence 
that  I  have  heard  in  this  case  that  the  medical 
profession  are  divided  into  two  camps  on  this 
question,  each  containing  persons  of  eminence 
and  experience.   The  first  point  of  difference  is 
on  the  theory  of  aerial  convection  for  any  con* 
siderablo  distance — say  for  more  than  5' 'ft.  This 
is  a  purely  scientific  question,  and  I  gratefully 
adopt  Lord  Bowen's  statement  in  FUet  v.  Metro- 
polttanAtylum*  Board  (1886. 2  Times  L.  Rep.  363) 
that  "  it  would  be  most  dangerous  to  form  an  inde- 
pendent opinion  on  a  scientific  question  from  the 
smatterings  of  science  that  might  be  picked  up 
during  the  hearing  of  a  case."   The  plaintiffs  do 
not  contend  that  there  is  a  consensus  of  expert 
opinion  upon  the  point,  and  it  is  enough  for  me 
to  say  that  it  is  therefore  not  proven,  and  that  I 
am  not  competent  to  form  an  opinion  of  my  own 
on  tbe  question.    If  tbe  plaintiffs  could  have 
established  aerial  convection  for  tbe  requisite 
distance,  they  would  have  had  a  strong  case 
in  that  they  would  have  shown  the  reason 
why  danger  did  exist ;  but,  failing  this,  they  are 
driven  to  the  empirical  opinions  of  the  experts. 
This  is,  of  course,  a  legitimate  and  usual  mode 
of  proof ;  and  tbe  court,  in  the  case  of  a  conflict 
of  experts,  may  either  say  that  the  onus  is  on  the 
plaintiff  and  has  not  been  discharged,  or  it  may 
examine  the  facts  and  tbe  reasoning  given  by  the 
experts  as  the  ground  of  their  opinion ;  and  if 
and  SO  far  as  that  reasoning  can  be  tested  by 
ordinary  rules  independent  of  special  scientific 
knowledge,  I  feel  bound  to  test  it  and  not  to  state 
simply  that  the  conflict  is  BUch  that  the  plain tiffo 
have  not  discharged  the  burden  cast  on  them.  I 
will  take  Dr.  Thresh,  who  is  the  protagonist  on 
the  plaintiffs'  side,  as  an  example  of  tbe  reason- 
ing of  the  plaintiffs'  witnesses.    His  opinion  is 
based  on  his  experience  and  knowledge  of  a  large 
number  of  cases  of  smallpox  ana  of  several 
hospitals,  and  is  a  conclusion  of  logic,  not  of 
medical  science.   His  train  of  reasoning  seeks  to 
extend  an  induction  founded  on  cases  observed  by 
or  known  to  him  to  all  other  cases;  but  the 
induction  fails,  for  tbe  conclusion  that  all  hospitals 
are  sources  of  danger  does  not  necessarily  follow 
from  the  premiss  that  some  hospitals  are  such  ; 
or,  in  other  words,  his  cases  are  not  sufficiently 
•  'Bg  is  a  men 


of  the  method  of  the  ancients  described  by  Bacon 
as  "inductio  per  eauinarationem  Bimplicam,  ubi 
non  reperitur  instantia  contradiotoria."  It  is  a 
mere  ascription  of  the  character  of  a  general 
truth  to  all  hospitals  because  in  all  hospitals 
known  to  the  witness  the  fact  is  found  to  exist. 
There  is  the  further  difficulty  that  the  cases  are- 
complicated  by  so  many  varying  circumstances 
that  the  application  of  the  methods  of  agreement 
and  difference  is  impracticable.  If  the  case  had 
rested  on  the  plaintiffs'  evidence  alone,  I  should 
have  bad  great  difficulty  in  adopting  that  con- 
clusion as  sufficiently  proved  ;  but  the  court  is  in 
possession  of  a  number  of  other  cases  in  which 
smallpox  hospitals  have  been  full  during  out- 
breaks of  the  disease,  and  no  case  has  occurred 
within  the  quarter-mile  radius  whioh  could  not  be 
accounted  for  by  some  means  other  than  the* 
hospital.  Mr.  Upjohn  attempted  to  minimise  the 
force  of  this  evidence  by  criticising  some  of  the 
witnesses  and  suggesting  that  Dr.  Raid's  instances 

only  were  trustworthy  and  asking  me  to  treat  the 
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Elaintiffs'  affirmative  eases  as  outweighing  thos< 
lut  this  is  a  fallacy.    The  plaintiffs'  case  depends 


on  the  inference  to  be  drawn  from  an  unbroken 
series  of  facts.  In  all  cases  where  A  has  occurred 
li  has  followed,  therefore  A  causes  B.  Bat  the- 
conclusion  depends  on  the  universality  of  the* 
premiss,  and  a  negative  instance  unexplained 
spoils  the  chain.  The  defendants'  case  does  not, 
however,  rest  on  Dr.  Reid  alone.  It  would  serve 
no  useful  purpose  for  me  to  go  through  the 
evidence  in  detail,  but  with  regard  to  tbe  plain- 
tiffs' historical  instances,  if  I  may  so  call  them* 
they  have  already  figured  in  former  actions,  and 
very  recently  in  the  Irish  Court  of  Appeal  in  the 
Rathmines  case,  and  have  never  been  accepted  as 
sufficient.  It  is  important  to  remember  that  the 
Compulsory  Notification  of  Diseases  Act  came 
into  force  only  in  1899,  and  that  before  that  it- 
must  obviously  have  been  far  more  difficult,  if 
not  impracticable,  to  obtain  trustworthy  and 
sufficient  data  from  which  to  generalise ;  and. 
indeed,  I  may  well  adopt  FitzGlbbon,  L.J.'s  com- 
ment in  the  Raihm\ne$  case  on  them.  "  Cases 
such  as  Fulham,  Sheffield,  Bradford,  and  Notting- 
ham may  be  explained  by  reason  of  the  character 
of  a  nei  ghbourhood  and  their  other  circumstances. ' ' 
The  defendants'  evidence  is  very  strong.  It  is 
not  for  them  to  prove  the  negative,  but  their 
instances— especially  Dr.  Reid  with  his  large 
experience  in  Staffordshire,  Dr.  Hope  with  his 
three  hospitals  in  Liverpool,  and  Dr.  Boobyer  in 
Nottingham— are  amply  sufficient  to  break  the 
chain  of  the  plaintiffs  affirmative  cases,  even  if  I 
were  satisfied  that  they  had  proved  them.  There- 
is,  of  course,  some  risk  of  infection  wherever 
there  is  smallpox  owing  partly  to  the  folly  of 
bystanders  and  of  friends  and  relations  of  the 

Satients  and  partly  to  the  human  fallibility  of 
ootors  and  attendants,  however  careful.  But,  in 
considering  the  question  from  the  point  of  view 
of  a  public  nuisance,  one  must  bear  in  mind  that 
it  is  necessary  for  the  public  safety  that  some 
provision  should  be  made  for  isolation,  that  tbe 
difficulties  in  the  way  of  isolating  in  the  case  of 
the  poor  living  in  one  or  two  rooms  or  crowded 
together  in  a  single  cottage  are  very  great,  and 
that  it  is  (as  Dr.  McVail  put  it)  a  choice  of  evils. 
This  consideration  is  mentioned  by  Chitty,  J.  in 
Attorney. General  v.  Corporation  of  Manchester  (loc. 
cii.,  at  p.  92).   "  The  apprehended  future  J 
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in  the  prevent  case  is  danger  to  the  public  health. 
Now,  undoubtedly,  there  are  many  cases  of  public 
nuisance — by  interference  with  an  unquestionable 
right  of  tbe  public,  such,  for  instance,  as  the  per- 
manent obstruction  of  a  highway — where  the 
court  did  decline  at  onoe  to  permit  evidence  to  be 
given  of  any  supposed  public  benefit  arising  from 
the  wrongful  act  complained  of,  and  would  refuse 
to  balance  the  good  alleged  to  accrue  to  some 
portions  of  the  public  against  the  mischief  to  the 

Eublic  in  general.  Bat  in  tbe  case  where  the 
ealth  of  the  Queen's  subjects  in  general  is  con- 
cerned, it  may  possibly  be  a  question  whether,  if 
the  evidence  shows  that  the  maintenance  of  a 
smallpox  hospital  is,  on  the  whole,  balancing  the 
good  against  the  evil,  more  beneficial  to  tbe 
health  of  tbe  public  at  large,  or  to  that  portion 
of  the  public  that  inhabits  or  frequents  the  neigh- 
bourhood, than  the  leaving  of  the  persona  suffer- 
ing from  the  disease  scattered  in  their  own  homes, 
some  weight  might  not  be  properly  allowed  to 
this  circumstance.  If  Lord  Hardwieke  is  rightly 
reported  in  the  case  of  Coldbath fields  Smallpox 
Hospital ;  Baines  v.  Baker  (Amb.  158),  he  appears 
to  have  entertained  some  such  question  when  he 
stated  his  opinion  that  the  hospital  wss  a  '  charity 
like  to  prove  of  great  advantage  to  mankind. 
And  the  tame  consideration  applies,  though 
perhaps  not  to  the  same  extent,  to  the  private 
nuisance  alleged  by  the  plaintiffs.  If  the  fact 
of  a  public  nuisance  were  established,  it  would,  of 
course,  be  no  answer  to  the  private  owners  to  Bay 
that  the  hospital  must  be  placed  somewhere 
(see  per  Lord  Blackburn  in  Hill  v.  Metropolitan 
Asylums  District,  47  L.  T.  Rep.  29;  «  App. 
Cas.  207),  but  where  the  question  is  whether 
the  nuisance  in  fact  exists  or  not,  all  the  eircum- 
stances  must  be  taken  into  consideration  ;  and, 
after  all,  tbe  owners  and  occupiers  of  the  adja- 
cent lands  have  a  far  more  effective  prophylactic- 
provided  for  them  by  medical  science  than  any 
injunction  of  any  court.  I  respectfully  agree  with 
the  following  passage  in  FitzGibbon,  L.J.'s  judg- 
ment in  the  Rathmtnes  ease:  ** It  seems  probable 
that  the  dread  of  smallpox  is  to  a  great  extent 
the  result  of  tradition.  That  scourge  of  the 
eighteenth  century  retains  its  terrors  for  those 
who  do  not  realise  that  it  has  l>een  deprived  of 
most  of  its  dangers.  Vaccination  is  not  only  a 
preventive,  but  it  also  modifies  tbe  disease.  The 
evidence  of  Dr.  Thresh  is  that  vaccination  and 
re- vaccination  at  proper  intervals  confer  practical 
immunity.  In  applying  the  maxim  Sic  utere  tuo 
ut  alienum  non  latdai,  the  duty  of  reasonable 
precaution  for  one's  own  protection  is  not  to  be 
ignored.  An  isolation  hospital  reduces  the  risk 
for  every  inhabitant  of  the  district.  It  is,  in  fact, 
a  necessity,  and,  though  tbe  individual  must  be 
protected,  the  public  advantage  should  not  be 
forbidden  unless  the  danger  and  injury  to  the 
individual  are  clearly  proved."  In  the  present 
case  I  find  as  tbe  result  of  tbe  evidence  that  the 
site  of  the  defendant's  hospital  was  carefully 
chosen,  is  in  a  proper  situation,  and  constitutes 
no  appreciable  danger  to  the  public  health  and  no 
nuisance  to  the  relator  plaintiffs'  property.  As  I 
understand  that  this  case  is  likely  to  go  to  tbe 
House  of  Lords,  I  desire  to  add  an  observation 
as  to  the  evidence  in  tbe  hope  of  obtaining  some 
direction  from  a  superior  tribunal.  Both  parties 
concurred  in  asking  me  to  accept  evidence  in 
chief  of  what  had  happened  with  other  hospitals, 


and  I  acceded  to  the  request  in  deference  to  the 
opinion  expressed  in  Hm  v.  Metropolitan,  &c.  (42 
L.  T.  Bep.  212;  47  L.  T.  Rep.  29),  and  also 
because  the  same  evidence  of  tbe  same  cases  (with 
the  same  result)  appears  to  have  been  admitted 
in  the  other  reported  cases  relating  to  smallpox 
hospitals.   The  result  is  that  the  case  has  taken 
a  week  to  try ;  and  I  venture  to  suggest  that  the 
admission  of  such  evidence  in  chief  is  wrong  in 
principle,  as  raising  a  number  of  side  issues  on 
which  it  is  impossible  for  the  court  to  adjudi- 
cate without  injury  to  absent  parties — e.g.,  how 
can  I  rely  on  the  case  of  the  hospital  ships  as  a 
proved  fact  in  the  present  case  without  injustice 
to  them  P   In  Hill  s  case  in  the  Court  of  Appeal 
(42  L.  T.  Rep.  212)  Pollock,  B.  rejected  the  evi- 
dence as  to  the  facts  of  the  Stockwell  and 
Homerton  Hospitals,  and  B  ram  well,  L.J.  said  he 
was  wrong  in  so  doing,  and  Cotton,  L.J.  agreed 
with  him.   (It  is  not  easy  to  see  how  the  point 
arose,  as  the  plaintiffs,  who  succeeded,  had  tendered 
the  rejected  evidence.)    If  the  assumption  in 
Cotton,  L.J.'s  judgment  were  correct  in  tact,  tbe 
evidence  would  be  valuable ;  he  says :   "  They 
might  have  shown  what  in  fact  was  the  effect  in 
the  neighbourhood  of  the  only  other  hospitals 
under  the  same  conditions."   But  now  there  are 
numbers  of  such  hospitals  and  their  conditions 
are    infinitely   various,    and    the    extent  and 
value  of  such  differences  are  exceedingly  diffi- 
cult to  estimate.    In  the  House  of  Lords  Lord 
Selborne  appears  to  agree  with  Cotton,  L.J. 
His  Lordship  says :  "  I  am  not  prepared  to  say 
that  the  learned  iiidge  was  wrong  in  rejecting  the 
evidence,  especially  Because  of  the  non-fulfilment 
of  the  conditions  on  which  be  offered  to  receive  it. 
Without  proof  as  to  the  state  and  management 
of  the  other  hospitals,  so  as  to  establish  a  sub- 
stantive similarity,  any  inferences  drawn  from  a 
comparison  of  their  operation  with  that  of  the 
Hampstead  asylum  might  have  been  quite  fal- 
lacious and  deceptive.    But,  even  without  regard 
to  this,  I  am  not  quite  satisfied  that  the  evidence 
was  admissible,  whether  such  conditions  were  or 
were  not  fulfilled.   It  was  not  pertinent  as  to  the 
issue  tried  as  to  Hampstead  only.    No  notice 
had  been  given  in  tbe  pleadings  or  otherwise  that 
it  would  be  offered.   It  would  have  involved  the 
jury  in  a  multitude  of  collateral  inquiries  calcu- 
lated to  confuse  and  embarrass  them;  and  it 
might  have  been  endlessly  prolonged  by  an  inde- 
finite multiplication  of  objects  of  comparison. 
To  keep  such  investigations  within  reasonable 
limits,  and  secure  promptitude,  precision,  and 
satisfaction  in  tbe  administration  of  justice,  it 
seems  to  me  that  the  courts  should  be  very  jealous 
of  the  admission  of  such  proof."   Lord  Black- 
burn thought  it  unnecessary  to  decide  the  point. 
Lord  Watson's  opinion  is  stated  at  p.  35  of  47 
L.  T.  Rep.   His  Lordship  says :  "There  appears 
to  me  to  be  an  appreciable  distinction  between 
evidence  having  an  appreciable  relation  to  the 
principal  question  in  dispute  and  evidence  relating 
to  collateral  facts,  which  will  if  established  tend 
to  elucidate  that  question.   It  is  the  right  of  the 
party  tendering  it  to  have  evidence  of  the  former 
kind  admitted,  irrespective  of  its  amount  or 
weight,  these  remaining  for  consideration  when 
the  case  is  closed;  but  1  am  not  prepared  to  hold 
that  he  has  tbe  same  absolute  right  when  he 
tenders  evidence  of  facte  ooUateral  to  the  main 
In  order  to  entitle  him  to  give  such  evi- 
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dence,  he  most  in  the  first  instance  Batisfy  the 
court  that  the  collateral  fact,  which  he  proposes 
to  prove,  will,  when  established,  be  capable  of 
affording  a  reasonable  presumption  or  inference 
as  to  the  matter  in  dispute ;  and  I  am  prepared 
to  bold  that  he  is  also  bound  to  satisfy  tne  court 
that  the  evidence  which  he  is  prepared  to  adduce 
will  be  reasonably  conclusive,  and  will  not  raise  a 
difficult  and  doubtful  controversy  of  precisely  the 
same  kind  which  the  jury  have  to  determine.  It 
appears  to  me  that  it  might  lead  to  unfortunate 
results  if  the  court  had  not  the  power  to  reject 
evidence  of  the  collateral  fact  which  does  not 
satisfy  both  of  the  conditions.  I  bare  to  indicate 
Lord  Watson's  opinion  would  certainly  rule  out 
all  the  history  that  I  have  heard  in  the  present 
case.  As  Lord  Bowen  has  pointed  out  in  the 
Fleet  case,  it  is  no  part  of  the  functions  of  the 
court  to  qualify  itself  as  an  expert  in  science.  The 
court  acts  on  the  authority  of  experts,  -whose 
qualifications  can  be  tested  by  cross-examination, 
and  weighs  the  evidence  so  given  and  tested." 
The  result  is  that  the  action  fails,  and  must  be 
dismissed,  as  is  the  rule  in  such  cases,  with  costs 
as  between  solicitor  and  client. 

Action  dismissed. 

Solicitors:  Hind  and  Robinson,  for  Wells  and 
Hind,  Nottingham ;  Bharpe,  Parker,  and  Co.,  for 
Sir  Samuel  Johnson,  Town  Clerk,  Nottingham. 


KING'S  BENCH  DIVISION. 

Feb.  1,  2,  and  5. 

(Before  Bbucb,  J.  without  a  Jury.) 

Acme  Wood  Floobinq  Company  Limited  v. 
Marten,  (a) 

IN  THE  COMMEBCIAL  COVBT. 
Fire  insurance'— Lloyd's  policy — "  Subject  to  ace- 
rage" —  No  average  clause  attached  —  Other 
policies  on  tones — Applying  policies  rateably — 9 
Geo.  4,  c.  13,  s.  3. 

A  timber  yard,  as  a  whole,  was  insured  by  a 
Lloyd's  polity  for  11,4502.  and  in  three  tones 
by  various  fire  insurance  companies  for  25,500{. 
On  sons  B  there  was  only  one  company's  policy 
for  30002.  The  value  in  the  three  tones  was 
36.5002. — vit.,  19102.  in  tone  A.  13.2602.  in  B.and 
21,3002.  in  C ;  and  12,8502.— vis.,  19002.  in  tone  A, 
94002.  in  B,  and  15502.  in  C — was  the  value  of  the 
timber  burnt. 

The  Lloyd's  policy  was  expressed  to  be  "sub. 
ject  to  average,'  but  had  no  average  clause 
attached. 

Held,  that  the  system  of  marshalling  the  policies, 
so  as  to  apply  the  Lloyd's  policy  and  the  com- 
pany's policy  for  3000/.  rateably  to  the  loss  in 
tone  B,  and  the  then  unexhausted  portion  of  the 
Lloyd's  rateably  with  the  other  policies  on 
tones  C  and  A  respectively,  could  not  be  intro- 
duced by  the  words  "  subject  to  average  "  in  a 
Lloyd's  policy.  On  this  policy  the  plaintiffs, 
being  insured  on  only  a  portion  of  the  goods  at 
risk,  must  be  considered  as  being  their  own 
insurers  for  the  difference,  and  must  bear  a  rate- 
able share  of  the  loss  accordingly. 

The  underwriters  were  liable  for  Y,l'ul  of  12,8502. 

Whether  the  average  clause  is  attached  to  a  Lloyd's 
policy  or  not,  tf  the  policy  is  expressed  to  be 

(•)  lioportod  ty  W.  Tbitob  Tubtok.  E»|..  B»rri»tor-*t-L,»w. 
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"  subject  to  average,"  it  is  according  to  the  usage 
of  Lloyd's  the  same  as  if  the  clause  were 
attached. 

Action  tried  before  Bruce,  J.  without  a  jury. 

This  was  an  action  brought  against  an  under- 
writer at  Lloyd's  on  a  Lloyd's  fire  policy,  dated 
the  lt>th  Dec.  1901,  by  which  the  plaintiff  company 
was  insured  from  loss  or  damage  by  fire  on  timber 
and  (or)  wood  goods  whilst  on  any  portion  of 
Jarrah  Wharf  Tidal  Basin.  Victoria  Dock, 
London,  in  the  Bum  of  11,4502.  for  twelve  months, 
and  subscribed  by  the  defendant  for  2002.  The 
policy  was  '"  subject  to  average,"  but  no  average 
clause  wa6  attached  to  the  policy. 

The  plaintiff  company's  timber  yard  was  also 
insured  by  various  fire  insurance  companies,  but 
in  these  cases  the  timber  yard  was  divided  into 
zones,  which  were  insured  separately. 

In  the  centre  of  the  yard  was  a  steam  sawmill, 
and  zone  A  covered  that  space  up  to  five  yards 
from  the  mill ;  zone  B  from  five  to  thirty  yards ; 
and  zone  C  over  thirty  yards  from  the  mill. 

The  Isorth  British  and  Mercantile  Insurance 
Company  had  a  line  on  zone  A  of  20002;  on 
zone  B,  30002.;  on  zone  C,  50002.;  the  Scottish 
Alliance  Insurance  Company,  on  zone  C,  30002.  -T 
the  Union  Insurance  Society,  on  zone  C,  55002. ; 
the  Liverpool  and  London  and  Globe  Insurance 
Company,  on  zone  0,  12,0002. 

The  value  of  the  timber  in  all  three  zones  was 
36,5002.,  of  which  19402.  was  in  zone  A ;  13,2602.  m 
zone  B ;  and  21,3002.  in  zone  C. 

The  timber,  in  the  daily  course  of  business,  was. 
moved  from  zone  to  zone. 

During  the  currency  of  the  policy  a  fire  broke 
out  in  the  timber  yard,  and  in  zone  A  the  value 
of  timber  burnt  was  19002. ;  in  zone  B,  94002. ; 
and  in  zone  C,  15502.  Thus  the  total  value  burnt 
was  12,8502. 

The  plaintiff  company  had  paid  premiums  on 
41,9502.,  including  the  Lloyd's  policy. 

/.  A.  Hafmlton,  K.C.  and  Loehnis  tor  the  plain- 
tiff company.— The  plaintiffs,  being  fully  insured) 
and  having  paid  the  premiums,  are  entitled  to  an 
indemnity.  The  Lloyd's  policy  can  be  applied  in 
the  first  instance  rateably  with  the  North  British 
and  Mercantile  Insurance  Company,  for  30002.  to 
make  good  and  pay  in  full  the  94002.  lost  on 
zone  B.  The  unexhausted  portion  can  then  con- 
tribute rateably  with  the  other  policies  to  loss  on 
xone  C,  and  any  then  unexhausted  portion  rate- 
ably with  the  North  British  and  Mercantile  Insur- 
ance Company  for  20002.  to  loss  on  zone  A. 
Alternatively  zone  A  should  be  dealt  with  before 
zone  C.  The  plaintiff  is  fully  covered,  and  can 
marshal  the  policies.  This  is  a  question  of  con- 
struction. If  the  words  "subject  to  average " 
referred  to  some  extended  clause,  it  referred  to 
clauses  1  and  2,  pp.  218,  219,  Bunyon  on  Fire 
Insurance  (1893  edit):  "1.  Whenever  a  sum 
insured  is  declared  to  be  subject  to  average,  if 
the  property  covered  thereby  shall  at  the  break- 
ing out  of  any  fire  be  collectively  of  greater  value 
than  such  sum  insured,  then  the  assured  shall  be 
considered  as  being  bis  own  insurer  for  the 
difference,  and  shall  bear  a  rateable  share  of  the 
loss  accordingly.  2.  But  if  any  of  the  property 
included  in  such  average  shalL  at  the  breaking  out 
of  any  fire,  be  also  covered  by  any  other  more 
specific  insurance — i.e.,  by  an  insurance  which  at 
the  time  of  such  fire  applies  to  part  only  of  tbe 
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property  actually  at  risk  and  protected  by  this 
iusurance,  and  to  no  otber  proper  ty  whatsoever — 
then  this  policy  shall  not  insure  the  same  except 
only  as  regards  any  excess  of  value  beyond  the 
amount  of  Buch  more  specific  insurance  or  insur- 
ances, which  said  excess  is  declared  to  be  under 
the  protection  of  this  policy,  and  subject  to 
average  as  aforesaid."  Clause  2  restricts  clause  1 . 
A  specific  policy  must  be  exhausted  first,  and 
then  the  general  policy  can  be  used.  There  is  no 
uniform  well-known  meaning  of  the  expression 
"  subject  to  average"  within  the  meaning  cf  the 
principle  laid  down  in  Leake  on  Contract,  4th  edit, 
pp.  128,  129,  and  the  cases  there  cited. 

Seruttoti,  K.C.  and  Wood  Hill  for  the  defen- 
dant.— As  the  policy  was  "  subject  to  average  " 
the  underwriters  were  liable  to  pay  only  such  a 
enm.  a  proportion  of  the  loss  as  tbe  sum  insured 
by  the  policy  bears  to  the  value  of  all  the  pro- 
perty covered  by  it.  The  sum  recoverable  was 
therefore  '.IVA  of  12,850/.— viz.,  4031/.— of  which 
the  defendant  had  paid  into  court  his  share  on 
the  200/.  underwritten  by  him.  The  plaintiffs 
were  not  fully  insured.  The  words  "  subject  to 
average "  brought  in  tbe  pro  rata  clause  1, 
Bunyon  on  Fire  Insurance  (sup.).  9  Geo.  4,  c.  13, 
a.  3,  was  substantially  the  same  as  clause  1  (tup.), 
and  known  as  the  average  clause.  The  clauses 
attached  to  tbe  companies  policies  were  the  same 
as  clause  1  (tttp.)  and  Lloyd's  policies  generally 
have  the  average  clause  attached,  and  even  though 
no  slip  was  attached  to  the  policy  under  discus- 
sion the  words  "  subject  to  average "  have  the 
same  meaning.  The  words  have  a  well-known 
trade  meaning.  Clause  2  (tup.)  is  inapplicable  to 
the  present  case. 

Bruce,  J.  read  the  following  judgment : — Tim 
is  an  action  brought  by  the  plaintiff  company 
against  underwriters  at  Lloyd's  on  a  Lloyd's  fire 
policy,  dated  the  16th  Dec.  1901,  by  which  the 
plaintiff  company  was  insured  from  loss  or 
damage  by  fire  on  timber  and  (or)  wood  goodH 
whilst  on  any  portion  of  Jarrah  Wharf  Tidal 
Basin,  Victoria  Dock,  London,  in  the  sum  of 
11,450/.  for  twelve  months  from  the  10th  Oct. 
1901  to  the  10th  Oct.  1902.  The  policy  was 
expressed  to  be  "subject  to  average.  No 
average  clause  was  annexed  to  tbe  policy.  On 
the  lbth  Sept.  1902  a  loss  by  fire  of  timber 
covered  by  the  said  policy  occurred.  The  value 
of  the  timber  so  lost  was  12,850/.  There  was  a 
steam  sawmill  on  the  plaintiffs'  pre  mises.  The 
plaintiff  company,  in  addition  to  the  policy  sued 
on,  bad  effected  policies  on  timber  at  the  wharf 
with  insurance  companies  which  were  in  force  at 
the  date  of  the  said  fire.  The  insurance  com- 
panies required  their  policies  to  be  limited  by 
■/ones.  Zone  A  comprised  timber  stacked  within 
five  yards  of  the  sawmill.  Zone  B  comprised 
timber  stacked  between  five  yards  and  thirty 
yards  of  the  sawmill.  Zone  C  comprised  timber 
stacked  over  thirty  yards  of  the  sawmill.  The 
total  value  of  the  timber  in  all  three  zones  was 
36,500/.,  of  which  1940/.  was  in  zone  A,  13,260/. 
in  zone  B,  21,300/.  in  zone  C.    The  plaintiff  com- 

Sany  had  insured  with  the  North  British  and 
[ercantile  Insurance  Company  2000/.  on  zone  A, 
3000/.  on  zone  B,  5000/.  on  zone  C;  with  the 
Scottish  Alliance  Insurance  Company  3000/.  on 
zone  C ;  with  the  Union  Insurance  Society,  5500/. 
on  zone  C;  with  the  Liverpool  and  London 
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and  Globe  Insurance  Company  12,000/.  on 
zone  C.  The  plaintiffs  contend  that  all  their 
timber  was  fully  covered  by  their  policies,  and 
that  they  are  entitled  to  a  complete  indemnity. 
The  question  turns  upon  the  meaning  of  the 
words  in  Lloyd's  policy  "subject  to  average." 
According  to  the  evidence  given  before  me  these 
words  "  subject  to  average "  or  the  words 
"subject  to  the  conditions  of  average"  have  a 
clearly  defined  meaning  in  a  Lloyd's  policy.  It 
is  expressed  in  a  slip  which  is  frequently  attached 
to  a  Lloyd' b  policy,  which  runs  in  the  following 
form  :  "  Average  clause— Whenever  a  sum  insured 
is  declared  to  be  subject  to  average,  if  the  pro- 
perty covered  thereby  shall  at  the  breaking 
out  of  any  fire  be  collectively  of  greater  value 
than  Bucb  sum  insured,  then  the  assured  shall  be 
considered  as  being  his  own  insurer  for  the 
difference,  and  shall  bear  a  rateable  share  of  the 
loss  accordingly."  This  clause  is  no  new  clause, 
for  a  clause  almost  precisely  similar  is  referred 
to  in  9  Geo.  4,  c  13,  s.  3.  In  this  clause  I 
think  the  words  "  property  covered  thereby " 
mean  the  property  covered  "by  the  policy  which 
contains  the  declaration,  and  that  the  average 
clause  has  no  relation  to  any  other  policy. 
Whether  the  average  clause  is  attached  to  the 
policy  or  not,  if  the  policy  is  expressed  to  be 
"  subject  to  average,"  it  is,  according  to  the  U6u^re 
of  Lloyd's,  the  same  as  if  the  clause  were 
attached,  and  I  think  that  where  a  person  insures 
with  Lloyd's,  and  obtains  from  Lloyd's  a  policy 
in  the  form  ordinarily  granted  by  Lloyd's,  he 
must  bo  taken  to  accept  the  terms  expressed  in 
the  policy  and  to  agree  to  the  meaning  which  the 
words  ordinarily  bear.  The  decided  cases  with 
regard  to  the  authority  of  brokers  at  Lloyd's  are, 
I  think,  not  inconsistent  with  this  view.  It  may 
well  be  that  a  person  dealing  with  Lloyd's  and 
having  no  express  notice  of  the  customs  of 
Lloyd's  regulating  the  authority  of  brokers  is 
not  bound  by  such  customs.  But  I  think  it  is 
different  with  regard  to  the  terms  expressed  on 
the  face  of  the  contract  which  is  handed  to  and 
accepted  by  the  assured.  But  it  is  not  necessary 
for  the  purpose  of  this  judgment  that  I  should 
decide  this  point,  because  upon  the  evidence  it 
seems  to  be  clear  that  the  plaintiffs  had  notice  of 
tbe  usage  at  Lloyd's,  and  knew  what  was  meant 
by  the  words  "  subject  to  average,"  and  must  be 
taken  to  have  entered  into  the  contract  with  a 
full  knowledge  that  the  average  clause  attached, 
and  with  full  knowledge  of  the  meaning  of  that 
clause.  On  the  26tu  May  1899  the  plain- 
tiff company  effected  a  policy  with  Lloyd's 
expressed  to  be  "subject  to  the  conditions 
of  average,"  and  to  that  policy  the  average  clause 
was  attached,  and  on  the  6th  Dec.  1900  tbe 
plaintiff  company  effected  another  policy  at 
Lloyd's  "  subject  to  the  conditions  of  average," 
and  to  which  the  average  clause  was  attached. 
It  is  not,  therefore,  I  think,  open  to  the  plaintiff 
company  to  contend  that  they  had  no  notice  of 
the  meaning  of  the  phrase  "  subject  to  averige  " 
in  a  Lloyd's  fire  policy.  Some  of  the  insurance 
companies  have  in  certain  classes  of  insurance 
adopted  the  rule  that  if  any  of  tbe  property 
declared  to  be  subject  to  average  and  included 
in  Buch  average  shall  at  the  breaking  out  of  a  fire 
be  covered  by  any  other  more  specific  insurance — 
i.e.,  by  an  insurance  which  at  the  time  of  such 
fire  applies  to  part  only  of  the  property  actually 
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at  risk  and  protected  by  this  insurance,  and  to 
no  other  property  whatsoever— then  this  policy 
shall  not  insure  the  same  except  only  as  regards 
any  excess  of  value  beyond  the  amount  of  such 
more  specific  insurance  or  insurances,  which  said 
excess  is  declared  to  be  under  the  protection  of 
this  policy  and  subject  to  average  as  aforesaid. 
The  plaintiff  contends  that  by  virtue  of  this  last- 
mentioned  rule  he  is  entitled  so  to  marshal  the 
various  policies  as  to  enable  him  to  recover 
on  one  policy  or  the  other  his  whole  loss.  He 
contends  that  the  Lloyd's  policy  and  the  North 
British  policy  for  3000/.  should  be  applied  rate- 
ably  to  the  loss  on  zone  B,  which  would  leave 
40001.  of  the  Lloyd's  policy  unexhausted.  This 
40001.  be  would  apply  to  zone  C  rateably  with  the 
company's  policies  for  25,450/.  That  would  leave 
371*0/.  unexhausted,  and  that  3790?.  he  would 
apply  to  zone  A  rateably  with  the  North  British 
policy  for  20001.  But  I  am  satisfied  that  no  such 
system  of  marshalling  can  be  introduced  by  the 
words  "  subject  to  average  "  in  a  Lloyd's  policy. 
I  think  that  the  loss  under  the  present  policy 
must  be  calculated  upon  the  principle  laid  down 
by  the  usual  average  clause  which  is  applied  to  a 
Lloyd's  policy,  and  that  a  loss  on  that  policy 
must  be  calculated  without  regard  to  the  other 
policies.  The  plaintiff  company  on  this  policy, 
i>eing  insured  on  only  a  portion  of  the  goods  at 
risk,  must  be  considered  as  being  their  own  in- 
surers for  the  difference,  and  must  bear  a  rate- 
able share  of  the  loss  accordingly.  The  plaintiff 
company  was  insured  by  the  policy  sued  on  to  the 
extent  of  11,4501.;  the  property  at  risk  was 
36,500/.,  and  the  loss  was  12,8501.;  so  that 
4031/.  0*.  6d.  is  the  amount  for  which  the  under- 
writers are  liable.  The  defendant  has  brought 
into  court  the  sum  of  70/.  8i.  3d.,  being  his  pro- 
portion of  the  loss  in  satisfaction  of  the  plaintiffs' 
claim  according  to  the  above  calculation.  I  must 
therefore  give  judgment  for  the  defendant,  with 
costs. 

Solicitors  for  plaintiffs,  Hollams,  Sons,  Coward, 
Mid  Hawksley. 
Solicitors  for  defendant,  TV.  A.  Crump  and  Son. 


Friday,  Jan.  15. 
(Before  Lord  Alvbrstone.  C.J,  Wills  and 
Kennedy,  JJ.) 

Aston  Tube  Works  Limited  v.  Dumbell 

AND  ANOTHER,  (a) 

County  Court — Costs — Remitted  Action — Payment 
into  Court  under  Order  XIV.  of  part  of  claim 
as  condition  of  leave  to  defend — Trial  in  County 
Court — Judgment  for  defendant  for  balance  with 
costs — Scale  of  costs  applicable — County  Courts 
Act  1888  (51  &»2  Vict,  c.43),  ss.  65,  107,  113- 
County  Court  Rules,  Order  IX.,  r.  12  ;  Order 
LIU.,  r.  18. 

In  an  action  of  contract  brought  in  the  High  Court 
for  711.  an  order  was  made  under  Order  XIV. 
that,  on  the  defendants  paying  into  court  23/. 
they  should  have  liberty  to  defend  the  action, 
otherwise  judgment  for  that  amount  and  costs, 
with  libertyto  the  defendants  to  defend  as  to  the, 
residue.  The  defendants  paid  tlie  23/.  into  court, 
and  the  action  was  remitted  to  a  County  Court 

(a)  Reported  by  W.  W.  0*ft.  E«q.,  BtrrUier-st-Ltw. 


under  sect.  65  of  the  County  Courts  Act  1888. 
After  the  action  was  so  remitted,  and  more  than 
five  clear  days  before  the  day  fixed  for  Vie  hear- 
ing, the  defendants  gave  the  plaintiffs  notice  tluxt 
they  were  willing  to  consent  to  judgment  for  the 
23/.  in  court  with  costs.  At  the  trial  the  County 
Court  judge  gave  judgment  for  the  defendants 
Jor  the  residue  of  the  claim,  with  costs  after 
payment  into  court,  the  plaintiffs  to  have  the 
money  in  court  and  costs  up  to  payment  in, 
which  were  paid  by  the  defendant*.  Upon  taxa- 
tion of  the  defendants'  costs  : 
eld,  (1)  that  the  defendants  were  entitled  to  costs, 
and  (2)  that  they  were  entitled  to  have  their 
costs  taxed  under  scale  C — that  is,  the  scale  applic- 
able where  the  sum  recovered  exceeds  50/. 
Dicta  in  Wright  v.  Bull  (82  L.  T.  hep.  568;  (1900) 
2  Q.  B.  124)  dissented  from. 

Appeal  from  Wolverhampton  County  Court. 

On  the  15th  Jan.  1903  the  Aston  Tube  Works 
Limited  (the  plaintiffs)  brought  an  action  in  the 
Birmingham  District  Registry  of  the  High 
Coort  against  the  defendants  (J.  S.  .Dumbell  and 
J.  B.  Dumbell),  claiming  a  Bum  of  71/.  5«.  lOd. 
for  the  price  of  goods  sold  and  delivered. 

On  a  snmmons  for  judgment  taken  out  under 
Order  XIV.,  the  district  registrar,  on  the  31st 
Jim.  1903,  made  an  order  that  "  on  pay  ment  into 
court  by  the  defendants  of  the  sum  of  23/.  18».  10d. 
within  seven  days  from  the  date  hereof  the  defen- 
dants be  at  liberty  to  defend  the  action ;  other- 
wise final  judgment  for  the  plaintiffs  against  the 
defendants  for  that  amount  and  costs  to  be 
taxed,  with  liberty  to  defend  as  to  the  residue  of 
the  plaintiffs'  claim,"  and  that  the  action  should 
be  tried  in  the  Wolverhampton  County  Court. 

Within  the  seven  days  specified  in  the  order  the 
defendants  paid  the  23/.  18s.  lOd.  into  court,  and 
thereby  un  der  the  order  obtained  leave  to  defend 
the  action.  The  plaintiffs  then,  on  the  27th  Feb. 
1903,  rem  itted  the  action  for  trial  to  the  Wolver- 
hampton County  Court  for  the  whole  amount 
claimed,  and  the  hearing  was  fixed  for  the 
27th  March. 

On  the  5th  March,  the  action  being  then  in 
the  County  Court,  the  defendants  sent  a  notice  to 
the  plaintiffs  that  they  were  willing  to  consent  to 
judgment  for  the  231.  18*.  10d.,  which  they  had 
paid  into  court  under  the  above  order,  and  costs 
to  be  taxed. 

On  the  30th  April  the  case  was  tried  by  the 
County  Court  judge,  when  he  gave  a  verdict  for 
the  defendants  with  costs,  the  plaintiffs  to  have 
the  sum  in  court,  and  he  directed  judgment  to  be 
entered  for  "  the  defendants ;  plaintiffs  to  have  the 
money  in  court  and  costs  upon  that  sum  down  to 
date  of  payment  into  court ;  defendants  to  have 
costs  after  payment  into  court." 

The  defendants  paid  the  plaintiffs  the  amount 
of  their  costs  down  to  the  date  of  the  payment 
into  court  on  the  High  Court  scale,  and  those 
costs  were  settled. 

The  defendants  delivered  their  bill  of  costs  in 
the  action  from  the  time  of  payment  into  court 
on  scale  C — that  is,  the  scale  which  is  applicable 
to  cases  in  which  the  sum  in  dispute  exceeds  50/. — 
and  the  registrar  of  the  County  Court  taxed  the 
defendants^  costs  under  scale  C. 

The  plaintiffs  appealed  to  the  judge,  and  it  was 
contended  on  their  behalf:  (1)  that  the  defen- 
dants were  not  entitled  to  any  costs,  inasmuch  as 
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the  proceedings  were  in  one  action  in  which  the 
plaintiffs  had  succeeded  in  obtaining  the  232. 
paid  into  court,  the  event  in  that  one  action  being 
in  their  favour,  and  that  the  court  had  made  no 
special  order  as  to  costs,  and  bad  no  power  to 
make  such  an  order ;  (2)  that  if  there  had  been 
any  special  direction  as  to  costs,  then  the  defen- 
dants were  only  entitled  to  have  them  taxed  on 
scale  B,  because,  as  tbe  plaintiffs  bad  succeeded 
as  to  the  sum  in  court,  the  effect  was  to  reduce 
the  amount  at  issue  under  501. 

The  County  Court  judge,  upon  reviewing  tbe 
taxation  of  tbe  registrar  on  tbe  12th  Jane,  was  of 
opinion  that  for  the  purposeB  of  tbe  application 
tbe  plaintiffs  could  not  now  go  behind  tbe  terms  of 
bis  judgment  and  direction  as  to  costs,  and  that, 
inasmuob  aa  he  gave  special  direction  that  the 
defendants  for  whom  judgment  was  given  were  to 
have  their  costs  as  from  the  date  of  the  payment 
of  the  money  into  court,  the  decision  in  Wright  v. 
Bull  (82  L.  T.  Rep.  568 ;  (1900)  2  Q.  B.  124)  was 
distinguishable,  although  the  dicta  in  that  case 
would  nave  been  ground  for  refusal  of  any  special 
direction  if  his  attention  had  been  called  to  that 
authority  at  the  time  when  judgment  was  given. 

The  judge  held  therefore  that  the  defendants 
were  entitled  to  costs;  but  inasmuch  as  the 
plaintiffs  bad  recovered  in  the  action  23L 18s.  10d., 
with  costs  upon  that  sum  down  to  the  date  of  the 
payment  of  the  money  into  court,  he  held  that  for 
purposes  of  the  scale  of  taxation  of  the  defendants' 
costs  under  his  direction  that  sum  of  231.  18s.  10d., 
in  respect  of  which  costs  had  already  been 
awarded  to  the  plaintiffs,  must  be  excluded  from 
the  original  amount,  and  he  ordered  the  defendants 
coats  to  be  taxed  on  scale  B. 

The  defendants  gave  notice  of  appeal  against 
the  order  of  the  judge  directing  that  the  costs  in 
the  action  awarded  to  the  defendants  should  be 
taxed  under  scale  B  instead  of  under  scale  C,  and 
asked  that  such  order  might  be  reversed,  on  the 
ground  that  the  order  was  wrong  in  law,  and  that 
it  might  be  adjudged  that  the  defendants  were 
entitled  to  have  their  costs  taxed  under  scale  C. 

Tbe  plaintiffs  then  gave  notice  of  a  cross-appeal 
that  on  the  hearing  of  tbe  defendants'  appeal  the 
plaintiffs  would  submit  that  tbe  order  of  the 
County  Court  judge,  made  on  the  12th  June,  was 
wrong  in  law,  and  that  the  defendants  were  not 
'  entitled  to  any  costs  in  the  actios,  and  that  the 
registrar  of  the  County  Court  had  no  power  to 
tax  such  costs,  inasmuch  as  the  plaintiffs  had 
recovered  23*.  18*.  lOd.  in  the  action,  and  were 
consequently  the  successful  parties  in  tbe  action, 
and  that  the  plaintiffs  would  ask  that  it  might  be 
adjudged  that  the  defendants  were  not  entitled  to 
any  costs,  and  that  the  registrar  of  the  County 
Court  had  no  power  to  tax  upon  scale  B  or  C,  or 
at  all. 

The  County  Courts  Act  1888  (51  &  52  Vict, 
c.  43)  provides : 

Sect.  65.  Where  in  any  action  of  contract  brcngbt 
in  the  High  Court  the  claim  indorsed  on  the  writ  does 
not  exoeed  one  hundred  pounds  ...  it  shell  be 
lawful  for  either  party  to  the  action  at  any  time,  if  the 
whole  or  part  of  tbe  demand  of  tbe  plaintiff  be  con- 
tested, to  apply  to  a  judge  of  the  High  Court  at  cham- 
bers, to  order  snoh  action  to  be  tried  in  any  court  in 
wbioh  the  action  might  have  been  commenced,  or  in  any 
court  convenient  thereto;  and  on  tbe  bearing  of  tbe 
application  tbe  judge  shall,  unlets  there  is  good  cause  to 
the  contrary,  order  inch  action  to  be  tried  accordingly  ; 


and  thereupon  the  plaintiff  shall  lodgo  tbe  original  wris 
and  the  order  with  the  registrar  of  the  oourt  mentioned 
in  the  order,  who  shall  appoint  a  day  for  tbe  trial  of 
tbe  action,  notiee  whereof  shall  be  ssnt  by  pott  or 
otherwiss  by  the  registrar  to  both  parties  or  their 
solicitor*  ;  and  the  action  and  all  proceedings  therein 
shall  be  tried  and  taken  in  such  oourt  at  if  tbe  action 
bad  been  originally  oommonotd  therein;  and  the  cost » 
of  the  partiet  in  reipeot  of  prooeedinge  subsequent  to 
the  order  of  the  judge  of  the  High  Court  shall  be 
allowed  aocording  to  the  scale  of  cost*  for  the  time 
being  in  use  in  the  County  Courts,  and  the  costs  of  the 
order  and  all  proceedings  previously  thereto  shall  be 
allowed  according  to  the  toalo  of  ooste  for  the  time 
being  in  use  in  the  Supreme  Court. 

Sect.  107.  It  shall  be  lawful  for  the  defendant  is 
any  action  or  matter  within  snoh  timo  as  shall  be  pre- 
scribed, to  pay  into  oourt  tnoh  turn  of  money  as  he 
Bhall  think  a  full  satisfaction  for  the  demand  of  the 
plaintiff,  together  with  the  oosts  inenrred  by  the 
plaintiff  np  to  tho  timo  of  snah  payment;  and  notios  of 
Buch  payment  shall  be  oommnnioated  by  tho  regietrar 
to  the  plaintiff  by  post,  or  by  causing  tbe  name  to  be 
delivered  at  his  usual  place  of  abode  or  business ;  and 
the  said  sum  of  money  aha  11  be  paid  to  tbe  plaintiff; 
but  if  the  plaintiff  shall  eloot  to  proceed,  and  thai) 
recover  no  further  sum  in  the  action  or  matter  than 
shall  have  been  so  paid  into  oourt,  ho  shall  pay  to  the 
defendant  the  costs  incurred  by  him  in  the  said  action 
or  matter  after  such  payment  ;  and  such  oosts  shall  be 
settled  by  the  court,  and  an  order  shall  thereupon  be 
made  by  the  oourt  for  the  payment  of  such  coats  by  the 
plaintiff. 

Scot.  113.  All  the  costs  of  any  action  or  matter  in 
the  court,  not  herein  otherwise  provided  for,  shall  bo 
paid  by  or  apportioned  between  the  parties  in  such 
manner  as  the  court  shall  think  just,  and  in  default  of 
any  special  direction  shall  abide  tho  event  of  the  action 
or  matter,  and  execution  may  issno  for  tho  recovery  of 
any  such  oosts  in  like  manner  as  for  any  debt  adjudged 
in  the  said  oourt. 

Disturnal  for  the  defendants. — The  learned 
judge  was  right  in  holding  that  the  defendants 
were  entitled  to  costs,  but  was  wrong  in  holding 
that  those  costs  were  to  be  taxed  on  the  B  scale 
and  not  on  the  C  scale.  The  registrar  was  right 
in  taxing  the  defendants*  costs  under  tbe  C  scale. 
When  an  action  is  remitted  to  the  County  Court 
under  sect  65  of  the  County  Courts  Act  1888, 
the  action  and  all  proceedings  therein  are  to  be 
tried  in  the  County  Court  as  if  the  action  had 
originally  been  commenced  in  the  County  Court. 
The  action  when  remitted  becomes  a  County 
Court  action.  Then  sect.  107  of  the  Act  gives 
power  to  a  defendant  to  pay  money  into  court, 
and  the  rules  regulating  the  payment  into  court, 
are  rules  12  and  13  of  Order  IX.  of  the  County 
Court  Rules  1903.  Where  under  that  section  and 
those  rules  a  defendant  nays  money  into  court 
that  payment  into  court  does  not  convert  the 
action  into  a  new  action  for  the  difference  between 
the  whole  sum  claimed  in  the  action  and  tbe 
sum  paid  into  court.  That  payment  into  court 
merely  has  the  effect  of  raising  a  new  issue  as  to 
whether  the  plaintiff  is  entitled  to  recover  such 
difference  ;  but  the  action  remains  an  action  for 
the  whole  sum.  In  the  present  case  tbe  whole 
action  when  remitted  became  a  County  Court 
action,  and  it  remained  an  action  for  71".  5s.  10d., 
notwithstanding  that  231. 18«.  lOd.  had  been  paid* 
into  court.  The  costs  to  be  recovered  are  dealt 
with  in  the  latter  part  of  sect.  65,  and  the  oosts 
in  respect  of  proceedings  subsequent  to  the  order 
remitting  the  action  are  to  be  allowed  according 
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to  the  scale  for  the  time  being  in  force  in  the 
Countj  Court,  while  the  coat  8  before  the  order 
remitting  the  action  are  to  be  on  the  High  Court 
B«vle.  By  Order  LIII.,  r.  1,  of  the  County 
Court  Rules  1903  the  coata  are  to  be  taxed  by  the 
registrar  of  the  County  Court  according  to  the 
scales  of  ooate  in  part  4  of  the  appendix,  and 
scale  C  is  the  scale  applicable  where  the  sum 
recovered  exceeds  50/. ;  and  by  rule  18  of  the  same 
order  where  the  defendants'  coata  are  being  taxed 
tbe  word  "  recovered  "  in  the  scale  is  to  ba  read 
"  claimed."  Therefore  when  tbe  defendant  suc- 
ceeds in  an  action  in  which  the  plaintiff  has 
claimed  more  than  50/.  the  defendants'  coata  are 
to  be  taxed  on  the  C  scale  applicable  where  more 
than  502.  is  claimed.  In  tbe  present  case  the 
whole  action  was  remitted,  and  tbe  defendants 
have  in  that  action  succeeded,  and  they  are 
entitled  to  have  their  coata  taxed  as  upon  a  claim 
for  711.  in  which  the  plaintiff*  have  tailed — that 
is,  upon  scale  C,  notwithstanding  the  payment 
into  court.  He  referred  to  Bradthaw  v.  'I'haekray 
(106  L.  T.  334). 

MeCardie  for  the  plaintiffs  (the  respondents}. — 
The  defendants  were  not  entitled  to  any  costs  at 
all.  Tbe  first  point  is  that  this  action  iroin  firat 
to  last  was  oue  action  and  one  action  only,  and  in 
that  one  action  the  plaintiffs  have  recovered  23/. 
odd.  The  plaintiffs  were  therefore  the  successful 
parties  in  the  action,  and  the  registrar  bad  no 
power  to  tax  the  defendants'  costs  upon  any  scale. 
What  is  remitted  to  the  County  Court  is  the  whole 
action,  and  where  that  section  (sect.  65)  is  applied 
the  action  cannot  be  considered  as  cut  into  two — 
one  part  in  the  High  Court  and  the  other  in 
the  County  Court ;  and,  it  being  the  whole  action 
which  is  sent  down,  the  plaintiffs  have  recovered 
this  sum  in  that  action,  per  Smith,  L.J.  in 

White  v.  Headland' »  Patent  Electric  Storaje  Battery 
Company,  80  L.  T.  Rep.  412  ;  (1899)  1  Q.  B.  507. 

The  next  point  is  that  where,  as  in  this  case,  the 
plaintiff  has  recovered  a  certain  part  of  the  entire 
amount  claimed,  there  is  no  jurisdiction  to  give 
any  costs  at  all.  The  case  of  Andrew  v.  Grove 
(86  L.  T.  Rep.  720;  (1902)  1  K.  B.  625)  is  the 
converse  of  this  case.  There  it  was  held  that  the 
County  Court  judge  had  no  power  to  order  a 
successful  defendant  to  pay  the  costs  of  the 
plaintiff.  So,  where  a  plaintiff  haa  succeeded,  as 
it  is  submitted  the  plaintiffs  in  this  case  have 
succeeded,  there  is  no  power  to  order  the  successful 
plaintiff  to  pay  the  defendant*'  costs  on  any  scale. 
The  plain  tiffs  succeeded  in  the  action  in  recover, 
ing  tbe  23?.,  although  that  sum  was  paid  into 
court,  and  therefore,  according  to  Wright  v.  Bull 
(82  L.  T.  Rep.  568;  (1900)  2  Q.  B.  124),  tha  defen- 
dants  are  not  entitled  to  any  costs  at  all.  The 
next  point  is  that  the  defendants  could  only  get 
coats  by  virtue  of  some  order  or  special  direction 
given  under  sect.  1 13  of  the  Act,  but  no  such  order 
or  direction  was  given.  Tbe  directiou  as  to  coats 
given  by  that  section  to  tbe  County  Court  judge 
is  limited  to  costs  "  not  herein  otherwise  provided 
for,"  and,  as  Ridley,  J.  points  out  in  Wright  v. 
Bull  (ubi  tup.),  that  narrows  tbe  power  of  the 
County  Court  judge  to  deal  with  the  costs  to  such 
matters  as  are  not  dealt  with  by  the  general 
scheme  of  the  Act.  He  further  says:  "The 
section  seems  to  me  to  have  been  put  in  with  a 
▼iew  to  include  such  costs  aa  were  uot  dealt  with 
by  the  general  enactment  as  to  costs ;  but  in  the 
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absence  of  any  special  direction  it  was  provided 
that  costs  should  abide  the  event,"  and  he  held 
that  the  "event"  theie  was  the  recovery  of  the 
sum  paid  under  the  order.  A  special  direction 
cannot  be  given  under  that  section  unless  there  is 
indicated  tbe  scale  or  schedule  under  which  tbe 
costs  are  given,  and  the  direction  which  was  given 
by  the  judge  wua  not  a  special  direction  within 
sect.  113,  as  no  scale  whs  specified  under  which  the 
coata  should  be  taxed.  Tbere  is  no  scale  applic- 
able in  each  a  case  as  this ;  the  only  provision 
applicable  is  Order  Llll.,  r.  1,  and  that  merely 
provides  that  tbe  costs  shall  be  taxed  according 
to  the  scales  in  the  appendix.  Here  there  was 
really  no  payment  into  court  within  the  meaning 
of  tbe  rules.  The  sum  that  was  paid  into  court 
by  tbe  defendants  was  paid  in  by  them  as  a  con- 
dition of  their  being  allowed  to  defend,  and  was 
not  a  payment  into  court  within  either  the  rule 
applicable  to  payments  into  court  in  the  High 
Court  or  within  the  rule  (Order  IX.,  r.  12)  applic- 
able to  such  payments  in  the  County  Court. 

DUturnal  was  not  called  on  to  reply. 

Lord  Alverstonr,  C.J.  —  Two  important 
points  are  raised  in  this  case,  one  on  the  de- 
iendants'  appeal  and  the  other  on  the  plaintiffs* 
cross-appeal.  The  first,  which  arises  on  the 
defendants'  appeal,  is  whether  the  defendants, 
who  in  an  action  brought  against  them  for  71/., 
have  succeeded  as  to  that  sum  except  as  to  the 
23/.  paid  into  court  by  them,  and  have  got  judg- 
ment with  coata,  are  entitled  to  have  their  costs 
taxed  on  scale  C — that  is,  the  scale  which  is 
applicable  to  sums  which  are  above  50/.  That 
depends  upon  whether  they  have  succeeded  in  a 
claim  exceeding  50/.,  or  have  ouly  succeeded  in  a 
claim  between  20/.  and  50/.,  in  which  latter  case 
they  would  be  entitled  to  costs  on  scale  B  only. 
The  registrar  taxed  on  scale  C,  but  on  a  review 
of  tbe  taxation  the  judge  held  that  scale  B  wa» 
the  proper  scale.  Tne  defendants  now  appeal 
from  that  order  of  the  judge,  and  contend  that 
scale  C  ia  the  proper  scale,  as  tbe  registrar  held. 
I  agree  entirely  with  the  contention  for  the 
plaintiffs  that  tbe  decisions  lay  it  down  that  in 
such  a  case  as  the  present  the  proceeding  is  one 
action  only,  and  it  was  said  tbat  many  conse- 
quences fodow  from  tbat.  Tbe  application  of 
tbe  principle  laid  down  in  White  v.  Headland's 
Patent  Electric  Storage  Battery  Co.  (ubi  tup.), 
goes  to  Bhow  tbat  the  action  was  an  action  for  a 
sum  above  50/.,  and  that  the  scale  applicable  is 
tbe  scale  for  Bums  exceeding  50/.  In  tbat  case 
the  plaintiffs  brought  in  tbe  High  Court  an 
action  to  recover  73/. ;  by  an  order  under  Order 
XIV.  tbe  plaintiff  was  to  have  leave  to  sign  judg- 
ment for  oil.,  and  the  defendants  were  to  have 
leave  to  defend  as  to  the  residue,  namely  -01.,  and 
it  was  ordered  under  sect.  66  ot  tbe  County 
Courts  Act  1888  that  the  action  should  ba  tried 
in  the  County  Court  The  plaintiff  signed  judg- 
ment for  the  53/.  under  the  order,  and  at  tbe 
trial  in  tbe  County  Court  be  recovered  judgment 
for  the  20/.,  the  residue  of  his  claim,  with  coats. 
Unquestionably  a  great  deal  might  have  been 
said  in  tbat  case  tbat  the  action  in  the  County 
Court  was  only  for  the  20/.,  and  that  only  20 1. 
had  beeu  recovered;  buo  tbe  Court  of  Appeal 
held  tbat  the  total  amount  recovered  in  the  action 
was  the  73/.,  and  that  therefore  the  plaintiff  was 
entitled  to  his  costs  upon  that  amount — that  is, 
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upon  the  scale  applicable  where  the  amount  re- 
covered exceeded  50Z.  Now  assuming  that  in  that 
-case  the  result  in  the  County  Court  had  been  the 
other  way— namely,  in  favour  of  the  defendants — 
•which  for  the  present  purpose  is  the  state  of 
things  in  this  case,  could  it  then  have 
been  contended  that  the  defendants  would 
have  been  only  entitled  to  costs  under  scale  B  ? 
I  think  it  could  not  have  been  so  contended. 
In  that  case  the  defendants  could  not  be  said  to 
have  "  recovered  "  anything  in  the  action,  within 
the  actual  language  of  the  scale ;  but  it  seems  to 
me  that  they  have  "  recovered  "  in  the  action, 
because  if  we  look  at  rule  18  of  Order  LIU.  of 
the  County  Court  Rules  1903  we  find  that  it  pro- 
vides that  "  where  the  costs  of  a  defendant  are 
being  taxed,  the  word '  recovered,'  wherever  itooours 
in  the  scale,  Bhall  be  deemed  to  be  'claimed.'" 
When  we  add  that  to  the  decision  in  White 
v.  Ee<idlaiul'$  Patent  Electric  Storage  Battery 
Company  (ubi  $up.)  that  the  action  iu  such  ease* 
is  one  action  only,  then  I  tbink  it  is  clear  that 
the  scale  applicable  here  is  the  scale  which  would 
be  applicable  to  the  amount  originally  churned  by 
the  plaintiff s — namely,  scale  C.  And  if  it  were 
not  so,  it  seems  to  me  that  great  injustice  would 
result,  because  if  the  plaintiffs  had  succeeded  in 
the  whole  of  their  claim  they  would  bare  been 
entitled  to  have  their  costs  taxed  under  scale  C, 
and  it  would  be  a  great  injustice  if  the  defen- 
dants, who  have  succeeded  as  to  the  residue  of 
their  claim,  should  not  also  have  their  coats  on  the 
scale  C.  For  both  parties  equally  in  such  eases 
the  action  is  one  in  which  the  scale  of  costs  is 
determined  by  the  amount  which  the  plaintiff 
originally  claims  in  the  action.  It  seems  to  me, 
therefore,  in  this  case,  tbe  point  being  whether  or 
not  the  defend nnt«  should  have  their  costs  taxed 
on  the  scale  B  or  tbe  scale  C,  the  scale  applicable 
was  the  scale  C,  and  that  therefore  upon  that 
point  the  defendants'  appeal  should  succeed. 
Then  there  is  another  point  raised  on  the  cross- 
appeal  by  tbe  plaintiffs  as  to  whether  the  defen- 
dants are  entitled  to  any  costs  at  all  The 
•defendants  are  met  by  the  point  that,  because 
they  have  paid  into  court  the  Bum  of  23A.  under 
an  order  made  by  the  High  Court  under  Order 
XIV.,  and  tbe  plaintiffs  have  succeeded  as  to  that, 
tbe  defendants  are  not  entitled  to  get  any  cents 
at  all,  though  as  to  tbe  rest  of  their  claim  they 
have  succeeded  all  along  the  line.  It  was  Raid 
that  the  payment  into  court  under  Order  XIV. 
was  not  a  payment  into  court  within  the  meaning 
of  the  County  Courts  Act  and  Rules,  and  that  the 
judge  had  no  power  to  treat  it  as  a  payment  into 
oourt  and  give  the  defendants  their  costs.  Where 
the  money  is  in  court  and  the  defendant  gives 
notice  to  the  plaintiff — as  the  defendants  in  this 
-case  gave  notice  that  they  consented  to  a  judg- 
ment for  tbe  amount  paid  in  and  costs — that  tbe 
plaintiff  may  take  tbe  money  out.  then,  when  we  re- 
member that  the  plaintiff  may  under  the  rules  take 
the  money  out  of  court,  that  is  as  good  a  payment 
into  oourt  under  the  County  Courts  Act  and 
Rules  as  it  would  be  in  the  High  Court  if  the  pro- 
visions of  the  High  Court  Rules  as  to  payment 
into  court  were  complied  with.  Then  it  is  said 
for  tbe  plaintiffs  that  tbe  action  is  one  action, 
and  that  as  they  have  succeeded  in  that  one 
action  to  the  extent  of  the  money  paid  into 
court,  the  defendants  were  not  entitled  to  any 
cost*.    That  contention  rests   on  the  dictum  of 


Ridley,  J.  and,  to  a  certain  extent,  of  Darling,  J. 
in  Wright  v.  Bull  (ubi  $up.),  in  which  case 
the  plaintiffs  had  brought  an  action  in  the 
High  Court  for  201.  2*.,  and  the  defendant  had 
paid  SI.  1 1«.  into  court  under  an  order  made  under 
Order  XIV.,  and  tbe  case  was  remitted  under 
sect,  65  to  a  County  Court,  where  judgment  wan 
given  for  the  defendant,  and  no  order  was  made 
as  to  costs.  The  Divisional  Court  held  that  the 
plaintiffs  having  succeeded  in  the  action  in  recover- 
ing tbe  8/.  14a.,  the  defendant  was  not  entitled  to 
costs,  though  he  had  got  judgment  in  the  County 
Court.  Ridley,  J.  said  (l»0O)  2  Q.  B.,  at  p.  127) : 
"  Has  the  County  Court  j'idge  the  same  power 
over  the  cost 4  that  a  judge  of  the  High  Court 
would  have 't  Can  he  say  that  the  costs  down  to 
the  recovery  of  the  8t*.  1«.  must  be  paid  by  tbe 
defendant,  but  the  rest  of  the  oosts  must  be  borne 
by  tbe  plaintiffs  ?  I  do  not  tbink  he  hac  such 
power,  although  I  should  be  much  inclined  to  say 
that  he  ought  to  exercise  such  a  discretion  if  he 
possessed  it.  But  the  discretion  of  the  judge  is, 
by  sect.  113  of  the  County  Courts  Act  18-SS. 
limited  to  costs  'not  herein  otherwise  provided 
for,'  and  that,  I  think,  narrows  the  power  of  the 
County  Court  judge  to  deal  with  tbe  costs  to  such 
matters  as  are  not  dealt  with  by  the  general 
scheme  of  the  Act.  The  section  seems  to  me  to 
have  been  put  in  with  a  view  to  include  such  costs 
as  were  not  dealt  with  by  the  general  enactment 
as  to  costs,  but  in  the  absence  of  any  special 
direction  it  was  provided  that  costs  should  abide 
the  event"  1  cannot  agree  with  that  I  cannot 
think  that  the  general  provision  in  seat  113  that 
in  the  absence  of  any  special  direction,  oosts 
should  abide  tbe  event,  could  have  been  intended 
to  affect  the  power  of  the  County  Court  judge  to 
award  costs.  My  own  view  is  that  the  words 
"  not  herein  otherwise  provided  for  "  do  not  mean 
that,  and  do  not  narrow  the  power  of  the  County 
Court  judge  so  as  to  prevent  him  from  dealing 
with  costs  which  are  to  follow  the  event  if  there 
is  no  special  direction.  I  think  tbe  words 
"  otherwise  provided  for  "  mean  otherwise  pro- 
vided for  by  the  County  Court  rules  as  to  costs. 
The  dicta  of  Ridley,  J.  in  the  case  1  have  referred 
to  were  not  necessary  to  the  decision,  as  in  that 
case  no  order  as  to  oosts  was  made.  Then  when 
we  come  to  look  at  sects.  113  and  65  together,  I 
should  be  sorry  to  decide  that  tbe  discretion  of 
the  County  Court  judge  was  limited  under  sect. 
113  in  any  such  case  as  the  present  in  the  way 
suggested.  Sect.  65  provides  that  after  an  order 
is  made  under  that  section  remitting  the  action 
to  a  County  Court,  "  the  action  and  all  proceed- 
ings therein  shall  be  tried  and  taken  in  such 
oourt  as  if  the  action  had  originally  been  com- 
menced therein,"  and  so  forth.  Counsel  for  the 
plaintiffs  frankly  admitted  that  if  this  action  had 
been  commenced  in  the  County  Court  instead  of 
in  the  High  Court,  the  County  Court  judge 
would  have  had  a  discretion  under  sect.  113  to 
Buy  what  costs  should  be  given.  In  my  opinion 
the  fact  that  this  was  an  action  which,  when 
transferred  to  the  County  Court,  was  to  be  con- 
ducted in  the  same  way  and  with  the  same  con- 
sequences as  if  it  bad  been  originally  commenced 
in  the  County  Court,  shows  that  sect.  113  applies, 
and  that  there  was  a  discretion  in  the  judge  as 
to  the  costs;  and  in  my  judgment  it  is  not  a 
sufficient  answer  for  the  plaintiffs  to  say  that  the 
action  is  one  action  and  that  in  that  action  they 
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have  recovered  something,  and  that  therefore  the 
costs  must  follow  that  result.  I  therefore  think 
the  plaintiffs'  appeal  fails,  and  that  the  defen- 
dants' appeal  should  be  allowed,  and  that  the 
defendants'  costs  should  be  taxed  on  scale  C. 
I  wish  to  add  that  I  decide  this  case  on  the  sup- 
position  that  the  County  Court  judge  did  not 
exercise  his  discretion  as  to  whether  defendants' 
coats  should  be  allowed  under  scale  B  or  scale  C. 
and  that  he  thought  he  was  bound  to  allow  them 
under  s^ala  B. 
Wills,  J. — I  am  of  the  same  opinion.  The 
made  by  the  County  Court  judge  as  to  the 
costs  was  not  an  order  made  by  him 
in  exercise  of  a  judicial  discretion  as  to  these  two 
scales.  That  order  was  made  on  a  wrong  view 
taken  by  him  that  scale  B,  and  not  scale  C,  was 
the  scale  applicable  to  the  circumstances  of  the 
case  before  him.   The  order  he  made  was  not 

Eroperly  an  exercise  of  a  discretion  as  to  whether 
e  should  give  costs  under  scale  B  or  scale  C,  in 
which  case  we  Bhould  not  interfere  with  the  exer- 
cise of  his  discretion.  That  was  not  so,  but  his 
order  was  founded,  not  upon  an  exercise  of  his 
discretion,  but  upon  a  wrong  view  of  the  prin- 
ciple applicable  to  the  case.  It  was  argued  for 
the  plaintiffs  that  in  a  scheme  devised  by  the 
Legislature  for  the  purpose  of  securing  a  cheap 
and  speedy  mode  of  trial,  there  were  no  means 
provided  whereby  a  defendant  who  had  succeeded 
in  the  whole  matter  in  dispute  in  the  County 
Court  could  get  his  costs,  if  a  sum  of  money  had 
been  paid  into  court  by  him  under  Order  XI V*.,  as 
in  this  case.  If  that  were  the  case  then  it  would 
follow  that  the  defendant  would  have  to  pay  the 
plaintiffs  coats  on  scale  C  if  the  plaintiff  succeeded 
in  the  County  Court;  but  that  if  the  plaintiff 
recovered  nothing  in  the  County  Court  through 
the  defendant  paying  into  court  under  Order  XI V. 
all  that  be  owed  the  plaintiff,  the  defendant 
would  not  be  entitled  to  any  costs  at  all.  That 
would  be  a  strange  result,  and  if  it  were  the  case 
I  should,  speaking  for  myself,  neter  be  a  party 
to  sending  a  case  for  trial  in  the  County  Court 
under  such  circumstances.  I  do  not  myself  like 
the  argument  ab  inconvenUnti ;  but  1  think  it 
may  fairly  be  used  when  the  argument  contended 
for  here  leads  to  such  an  unjust  result,  a  result, 
as  it  seems  to  me,  which  the  Legislature  never 
intended.  With  regard  to  the  dicta  of  Ridley,  J. 
and  Darling,  J.  in  Wright  v.  Bull  (ubi  *up.),  I 
merely  say  that  I  do  not  agree  with  them.  They 
were  not  necessary  for  the  decision  in  that  case, 
and  .we  are  not  bound  by  them.  If  the  same 
i  had  been  put  before  the  court  in  that 
*  een  put  before  us,  likely  they  would 
not  have  used  some  of  the  expressions  which  they 
did|use.  I  agree  with  what  my  Lord  has  said 
about  those  dicta  and  the  other  points  argued. 
Kenhedt,  J. — I  concur. 

Solicitors  for  the  plaintiffs,  A.  H.  Arnould  and 
Son,  for  BulUr  and  Cross,  Birmingham. 

Solicitors  for  the  defendants,  Christopher  and 
Honey,  for  Hunt  and  Skidmore,  Wolverhampton. 
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PROBATE,  DIVORCE,  AND  ADMIRALTY 
DIVISION. 
ADMIRALTY  BUSINESS. 
Jan.  27,  28,  and  25'. 
(Before  Basses,  J.  and  Trinity  Masters.) 
The  Peablmoob.  (o) 
Damage  to  cargo — Bill  of  lading — Exceptions — 

Marginal  clause. 
The  plaintiffs  were  indorsees  of  bills  of  lading 
under  which  a  cargo  of  maize,  barley,  linseed, 
oats,  and  wheat  was  shipped  on  the  defendants' 
steamship.    By  the  bills  of  lading  it  was  pro- 
vided that "  the    .   .   .   owners   .    .    .  shall 
not  be  responsible  for  loss,  damage,  or  injury 
arising  from  sweating   ...   or  consequences 
arising  therefrom   ...   or  heat.    That  the 
.    .    .   owners   .    .    .   shall  not  be  responsible 
for  any  loss  or  injury  to  the  said  goods  occurring 
from  any  of  the  causes  above  mentioned   .   .  . 
whether  any  of  the  perils,  causes,  or  things  above 
mentioned   .    .   .   or  occasioned  by  any  act  or 
omission,  negligence,  default   .   .   .   of  steve- 
dores  .   .    .   or  other  persons  in  the  service  of 
the  shipowners    .    .    ."     On  the  margin  of  the 
bills  of  lading  under  which  the  maize  %n<t# 
shipped  was  stamped  :  '*  In  no  case  is  the  steam- 
ship to  be  held  liable  for  heating  or  any  other 
occurring  to  the   within  mentioned 
Part  of  the  maize  became  heated  on  the 
voyage,  and  the  other  cargo  was  damaged 
through  improper  stowage. 
In  an  action  fry  the  plaintiffs  to  recover  damages  : 
Held,  that  the  words  "  above  mentioned  "  did  not 
refer  to  the  matters  in  the  clause  above  or  the 
marginal  clause,  and  that  the  word  "  heat " 
referred  to  heat  arising  from  some  extraneous 
cause,  and  that  the  plaintiffs  were  entitled  to 
judgment. 

Held  further,  that  if  the  owners  desired  to  relieve 
themselves  from  liability  for  the  negligence  of 
their  own  servants  there  should  have  been  express 
vcords. 

Price  v.  Union  Lighterage  Company  (89  L.  T. 

Rep.  731 ;  9  Asp.  Mar.  Law  Cos.  398 ;  (1904) 

1  K.  B.  412)  followed. 
Actiok  for  damage  to  cargo  by  indorsees  of  bills 
of  lading. 

The  plaintiffs  were  Robert  Procter,  Sons,  and 
Co.  Limited,  and  the  defendants  the  owners  of 
the  steamship  Pearlmoor. 

The  cargo  consisted  of  maize,  barley,  linseed, 
oats,  and  wheat  shipped  on  board  the  defendants' 
steamship  Pearlmoor,  at  Buenos  Ayres,  in  May 
and  June  1902.  The  maize  and  barley  ana 
linseed  were  all  shipped  in  bags,  the  oats  partly 
in  bags  and  partly  iu  bulk,  and  the  wheat  was 
all  in  bulk. 

On  arrival  of  the  vessel  at  Hull  it  was  found 
that  some  of  the  wheat  had  been  damaged  by 
coal  dust,  some  of  the  oats  were  mixed  with  the 
barley,  and  some  of  the  linseed  was  mixed  with 
the  wheat,  and  it  was  also  found  that  the  bulk  of 
the  maize  was  in  a  heated  condition,  partly  owing, 
it  was  contended  by  the  plaintiffs,  to  its  having 
been  in  contact  with  the  sides  of  the  ship. 

The  plaintiffs  alleged  that  the  damage  was  due 
to  insufficient  dunnage,  to  the  bags  having  been 
cut  by  the  stevedores  so  as  to  give  more  room 
for  stowage,  through  the  bulkhead  between  the 

W  Baporiad  by  Cbbutothbb  Head,  Esq.,  B*rrt»uw«*-L»w. 


Digitized  by  Gc 


320- Vol.  xc] 


THE  LA.W  TIMES. 


[May  7,  ID©*. 


Adm.]  The  Pbarlmoor.  [Adm. 


bunkers  and  one  of  the  holds  not  being  proof 
against  coal  dust  through  insufficient  ventilation, 
and  generally  owing  to  bad  stowage.  They  al*> 
alleged  that  the  vessel  was  uneea worthy,  but  this 
point  was  notproceeded  with. 

The  plaintiffs  claimed  551?.  14$.  for  the  damage 
to  the  maize,  and  '211.  0*.  4d.  for  the  damage  to 
the  remainder  of  tbe  cargo— 571L  0s.  4d.  in  all. 

The  defendants  denied  that  the  cargo  was 
badly  stowed,  or  that  their  Teasel  was  unsea- 
worthy,  and  alleged  that  the  damage  to  the 
maize  was  due  to  inherent  vice.  They  also 
alleged  that,  if  the  damage  was  caused  by  im- 
proper stowage,  that  was  due  to  the  negligence 
of  the  stevedores,  and  such  negligence  was  covered 
by  the  exceptions  in  the  bills  of  lading. 

The  material  clauses  in  the  bills  of  lading  were 
as  follows : 

1.  The  Aot  of  Gad,  tbe  King's  enemies,  Ac. 

2.  That  tho  master,  owners,  or  agents  of  the  vessel  or 
its  connections  shall  not  be  responsible*  for  lo*«, 
damage,  or  injury  arising;  from  sweating  .  .  . 
bursting  of  packages,  or  ooneeqasneea  arising  therefrom 
.    .    .   decay,  hook   marks,  or  injury  from  books 

.   explosion,  heat,  Are  at  sea  or  on  shore,  at  any 
time  or  in  any  place. 

3.  That  the  master,  owners,  or  agent*  of  the  vessel 
or  its  connections  shall  not  be  responsible  for  any  lost 
or  injury  to  tbe  said  goods  occurring  from  any  of  the 
causes  above  mentioned,  or  for  any  loss  or  injury 
arising  from  the  perils  or  accidents  of  tbe  seas  .  .  . 
whether  any  of  tbe  perils,  causes,  or  things  above- 
mentioned,  or  the  loss  or  injury  ariaing  tborefrom  be 
occasioned  by  or  from  any  act  or  omission,  negligent, 
default,  or  error  in  judgment  of  the  pilot,  master, 
mariners,  engineers,  stevedores,  or  other  persons  in  the 
service  of  the  shipowners   .   .  . 

On  the  margin  of  the  bills  of  lading  under 
which  the  maize  was  shipped  there  was  in  addition 
stamped  the  following  clause : 

In  no  case  is  the  steamship  to  be  held  liable  for 
heating,  or  aoy  other  damage  scorning  to  the  within- 
mentioned  goods,  nor  for  insufficient  strength  of 
bagging. 

The  defendants  in  the  further  alternative, 
while  denying  liability,  paid  into  oourt  the  sum 
of  30/. 

Evidence  was  called  by  the  plaintiffs  anddefen- 
dants  in  support  of  their  respective  cases,  and 

Barnes,  J.  in  dealing  with  the  facts  of  the  case 
said : — It  is  necessary  in  this  case  to  dispose  first 
of  the  questions  of  fact,  because  there  is  a  ques- 
tion of  the  construction  of  the  bills  of  lading 
under  which  these  goods  are  carried  to  be  disposed 
of  afterwards.  The  plaintiffs  appear  to  be  tbe 
consignees  under  certain  bills  of  fading — a  copy 
of  one  of  which  has  been  put  in — for  some  maize, 
barley,  linseed,  oats,  and  wheat  shipped  on  the 
Pearlmoor  at  Buenos  Ayrcs,  for  Hull,  in  May 
1902.  It  is  said  that  the  grain  arrived  at  Hull 
damaged  to  a  certain  extent  The  question  of 
importance  in  the  case  is  in  connection  with  the 
maize,  because  the  claim  made  relating  to  the 
maize  amount*  to  boll,  lit.,  whereas  the  other 
matters  are  quite  trifling.  The  plaintiffs'  conten- 
tion with  regard  to  tbe  maize  may  be  put  in 
this  form  :  That  for  some  reason  or  other  a  large 
number  of  the  bags  were  cut  in  order  to  stow 
more  cargo  into  the  hold ;  that  the  crevices  were 
filled  np  with  loose  maize;  and  that  the  loose 
maize  got  into  the  spaces  at  the  ends  of  the  cargo, 
against  the  fore  and  after  bulkheads,  and  also 


into  the  wings  of  the  ship ;  and  that,  in  that  con- 
dition of  things,  the  ventilation  was  not  such  as 
it  should  have  been  in  tbe  course  of  the  voyage, 
and  the  damage  was  thus  occasioned.  With 
regard  to  the  voyage,  tbereseems  to  hare  been  some 
bad  weather,  when  the  ventilators  were  closed, 
but  the  captain  says  he  had  often  had  such  bad 
weather  before,  and  that  there  was  nothing  out 
of  the  usual  in  the  weather  that  was  experienced. 
He  bad  previously  said  that  very  bad  weather 
was  experienced  on  the  7th  June  and  for  several 
days  afterwards,  and  the  ventilators  had  to  be 
closed  for  two  or  three  days  sometimes.  There 
was  undoubtedly  closing  of  the  ventilators  for  a 
certain  time.  The  next  matter  is  that  the  ship- 
ment was  made  under  bills  of  lading  which 
described  the  cargo  as  in  good  order  and  condition ; 
but  that  does  not  mean  anythiog  more  than  that 
there  was  nothing  specially  noticeable  about  it 
which  would  require  to  be  marked  on  the  mate's 
receipts.  [His  Lordship  then  dealt  with  the 
evidence  as  to  the  number  of  bags  that  were  cut  J 
The  conclusion  to  which  I  have  come  upon  the 
whole  is  that  while  no  doubt  there  is  always  a 
certain  quantity  of  loose  grain,  there  was  in  this 
case  an  unusual  quantity  ;  and  I  think  that  must 
have  been  due  to  the  cutting  of  the  bags  at  ship- 
ment, for  some  reason  or  other— it  does  not 
matter  what.  It  seems  to  me  there  was  an  undue 
proportion  of  loose  grain,  for  the  reasons  I  have 
given,  and  that  that  grain  was  in  the  places  where 
the  ventilation  should  bo — namely,  in  the  wings  and 
the  ends  where  tbe  bulkheads  should  be  separated 
from  the  cargo,  and  that  there  was  therefore  less 
free  ventilation  than  there  should  have  been. 
Now,  I  think  it  is  not  made  out  that  the  whole  of 
this  damage  by  heating  is  doe  to  the  cause  which 
I  have  been  considering,  but  I  think  some  of  it 
was.  I  think  tbe  ship's  ventilation  became  defec- 
tive to  a  certain  extent  owing  to  this  excessive 
quantity  of  loose  grain  which  was  about  for  the 
reasons  I  have  given ;  and  I  have  asked  the  Elder 
Brethren  what  is  their  view.  They  think  that  as 
there  was  more  loose  !grain  than  usual  it  might 
aggravate  the  heating.  That  is,  I  believe,  all  one 
can  say  about  this  case.  I  do  not  attribute 
the  whole  of  this  heating  to  this  cause.  The 
probability  is  that  a  portion  of  this  beating  was 
due  to  the  state  of  the  cargo  itself,  and  to 
its  being  confined  in  the  hold  of  the  ship.  It 
appears  to  me  that  the  proper  and  only  conclu- 
sion I  can  come  to  is  to  put  down  half  of  this 
heating  to  that  cause.  If  the  damage  by  heating 
amounts  to  400i..  I  think  200/.  of  that  is  due  to 
this  choking  up  of  the  ventilation.  Tbe  next 
matter  to  discuss  is  what  has  been  called  the 
iron  damage.  It  does  not  seem  to  me  to  be 
quite  tbe  right  term.  It  means  the  damage  to 
the  bags  which  have  been  against  the  iron  work 
of  the  ship,  and,  in  consequence  of  the  accumula- 
tion of  water,  have  been  thereby  damaged.  Tbe 
bags  were  described  as  being  so  wet  that  they 
burst  when  moved,  and  the  grain  poured  out  and 
was  damaged.  Now,  tbe  quantity  that  is  said  to 
have  met  with  damage  in  this  respect  is  920  bags, 
in  all,  equivalent  to  344  quarters,  and  it  is  said 
that  the  damage  amounted  to  811.  Was  that  due 
to  bad  stowage,  or  was  it  not  r*  I  understand  the 
contention  of  the  defendants  was  that  it  was  due 
to  the  working  of  the  ship  in  bad  weather  if  any 
bags  got  out  of  place— that  everything  was  right 
at  the  start  and  that  any  cargo  which  got  against 
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the  side  of  the  ship  got  there  in  the  course  of  the 
voyage.  Here  again  there  is  a  question  of  fact 
to  decide.  The  broad  contention  of  the  plaintiffs 
is  that  some  of  the  cargo  battens  were  not  in 
their  places  when  the  ship  arrived,  so  that  some 
of  the  cargo  got  against  the  sides  and  frames  and 
stringers.  On  the  other  hand,  the  case  for  the 
defendants  is  that  the  battens  were  all  in  their 
places  when  the  ship  started.  I  think  myself 
that  the  evidence  for  the  plaintiffs  is  better  than 
that  for  the  defendants  on  this  point.  My  opinion 
is  that  the  places  where  this  grain  had  got  against 
the  ironwork  of  the  ship  were  not  adequately  pro* 
tected,  in  the  way  they  should  have  been,  when 
the  ship  started.  I  accept  broadly  tpeaking,  the 
■view  presented  on  this  part  of  the  case  by  the 
plaintiffs,  and  I  find  that  the  damage  was  due  to 
improper  stowage.  So  that  matter  will  depend, 
as  also  the  point  I  have  already  decided,  upon 
what  effect  is  to  be  given  to  the  bills  of  lading. 
With  regard  to  the  other  small  items,  wheat  and 
coal  dust  got  mixed,  and  it  seems  to  me  that 
could  not  nave  happened  without  there  being 
some  defect  in  the  bolkhead.  So  also  with  regard 
to  the  mixing  of  wheat  and  linseed.  It  was  a 
temporary  bulkhead,  and  Beams  to  have  been  in 
such  a  condition  that  the  grain  got  through  the 
interstices.  Lastly,  there  was  an  item  for  the 
mixing  of  barley  and  oats  in  No.  5  hold.  I 
cannot  see  how  that  happened  unless  the  sail 
cloths  were  not  properly  fixed.  Those  are  my 
findings  on  this  matter,  and  the  next  question  is 
what  is  the  law. 

Pick  fad,  K.C.  and  Bateeon  for  the  plaintiff*. 
— Negligence  is  at  the  root  of  all  the  damage, 
and  the  exceptions  in  the  second  and  third 
clauses,  even  if  they  oover  damage,  are  of  no 
.a rail.  As  Walton,  J.  says,  in  Pries  v.  Union 
Lighterage  Company  (88  L.  T.  Rep.  428,  at  p.  430 ; 
9  Asp.  liar.  Law  Cas.  398,  at  p.  400;  (1903)  1 
K.  B.  750,  at  p.  754):  "If  the  carrier  desires  to 
relieve  himself  from  the  duty  of  using  by  himself 
and  his  servants  reasonable  skill  and  care  in  the 
carriage  of  goods,  he  must  do  so  in  plain  language 
and  explicitly,  and  not  by  general  words."  With 
regard  to  the  marginal  clause  the  words  "  in  no 
case"  do  not  explicitly  cow  negligence.  In 
Taubntan  v.  Pacific  Steam  Navigation  Company 
(26  L.  T.  Rep.  704;  1  Asp.  Mar.  Law  Cas.  336) 
there  was  a  provision  that  the  shipowner  would 
not  be  answerable  for  loss  of  luggage  "  under  any 
circumstances  whatever."  That,  however,  was  a 
special  contract  between  a  shipowner  and  a  pas- 
senger by  sea,  not  part  of  a  bill  of  lading  con- 
tract The  case  waa  commented  on  by  the  Court 
of  Appeal  in  Price  v.  Union  Lighterage  Company 
(89  L.  T.  Rep.  731 ;  (1904)  1  K.  B.  412).  It  is 
.submitted  the  second  group  of  words  "  causes 
above  mentioned "  in  clause  3  only  refer  to  the 
first  group  in  the  same  section.  They  cannot  be 
said  to  refer  to  the  exceptions  in  clause  2.  This 
is  clear  because  the  defendants  have  put  in  the 
words  "  whether  occasioned  by  negligence  "  in  the 
one  class  of  perils,  and  left  it  out  in  the  other. 
The  damage  to  the  maize  was  caused  by  heating, 
which  was  caused  by  fermentation.  It  is  not 
therefore  within  clause  2  as  "  sweating "  or  as 
"  heat " ;  for  the  words  before  and  after  the  word 
"  heat"  show  that  heat  means  outside  action. 

Laing,  K.C.  and  Adair  Roche,  for  the  defen- 
dants, eon.ro.— The  damage  by  heating  is  within 
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clause  2,  and  comes  under  the  heading  of  "  sweat- 
ing." Heating  causes  moisture,  and  the  result 
of  such  moisture  is  what  is  termed  "  sweating." 
It  also  comes  within  the  marginal  clause.  This 
is  a  rubber  stamp  clause  specially  used  in  the 
case  of  maize  cargoes,  ami  the  words  "any  other 
damage "  are  expressly  intended  to  cover  any 
damage  like  the  present.  If  there  had  only  been 
room  the  marginal  clause  would  have  been 
stamped  at  the  end  of  clause  3,  and  it  must  be 
read  sb  if  it  were  there.  The  words  "  In  no  case 
is  the  steamship  to  be  held  liable  for  heating," 
&c,  by  themselves  cover  negligence.  See 

Ashenden  v.  London,  Brighton,  and  South  Coast 
Railway,  42  L.  T.  Rep.  58« :  5  Ex.  Dlv.  190. 

Mxtchell  v.  Lancashire  and  Yorkshire  Railway,  83 
L.  T.  Rsp.  161 ;  L.  Rep.  10  Q.  B.  256. 

The  perils  mentioned  in  clause  2  oover  negligence, 
for  the  second  group  of  words,  "causes  above 
mentioned,"  in  clause  3  refer  to  clause  2. 
Pickford,  K.C.  in  reply. 

Barnes,  J. — Having  disposed  of  the  questions 
of  fact,  I  now  have  to  apply  the  law.  That  brings 
me  to  consider  the  terms  of  these  somewhat 
extraordinary  bills  of  lading.  They  are  all  in 
the  same  form,  but  the  marginal  clauses  are 
stamped  only  on  the  bills  of  lading  relating  to 
the  maize.  They  contain  very  long  clauses  of 
exceptions,  and  if  it  had  not  been  for  the 
courtesy  of  counsel  in  providing  me  with  a  type- 
written copy  I  do  not  know  how  I  should  have 
been  able  to  get  on  without  the  assistance  of  a 
magnifying  glass  to  read  these  exceptions,  which 
are  contained  in  several  paragraphs  of  very 
small  print  I  cannot  understand  why  at  the 
present  day  shipowners  do  not  take  the  opposite 
course  to  that  which  these  bills  of  lading  take 
— of  excepting  a  mass  of  detailed  pei  ils,  causes, 
and  things — and  state  what  they  are  willing  to 
be  responsible  for.  However,  the  exceptions  seem 
to  grow  and  grow,  based  upon  the  old  form 
of  bill  of  lading.  The  first  point  thst  is 
taken  is  a  general  point  and  that  is  that 
what  I  may  term  the  negligence  clause — the 
third  clause  of  exceptions  —  does  not  apply 
to  those  exceptions  which  have  been  relied  upon 
by  the  defendants.  The  third  clause  begins 
thus :  "  That  the  master,  owners,  or  agents  of 
the  vessel  or  its  connections  shall  not  be  respon- 
sible for  any  loss  or  injury  to  the  said  goods, 
occurring  from  any  of  the  causes  above  men- 
tioned." I  suppose  "the  causes  above  mentioned" 
must  there  mean  the  causes  referred  to  in  the 
first  and  second  paragraphs  of  the  exceptions  and 
stipulations,  tweanse  those  are  the  only  causes 
that  so  far  have  been  above-mentioned.  But  then 
there  oomee  a  long  string  of  words,  which 
commences  thus :  "  or  for  any  loss  or  injury 
arising  from  the  perils  or  accidents  of  the  seas," 
Ac.  This  ends  with  the  words  "  whether  any  of 
the  perils,  causes,  or  things  above  mentioned,  or 
the  toes  or  injury  arising  therefrom  be  occasioned 
by  or  from  any  aot  or  omission,  negligence, 
default  or  error  in  judgment  of  the  pilot,  msster, 
mariners,  engineers,  stevedores,  or  other  persons 
in  the  service  of  the  shipowners,  whether  on 
board  the  said  ship  or  any  other  ship  belonging 
to  or  chartered  by  them,  or  otherwise  howsoever, 
for  whose  acts  they  would  otherwise  be  liable." 
Now,  it  is  quite  clear  that  the  words  "above 
mentioned,"  which  I  have  just  read,  cannot 
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have  precisely  the  same  meaning  as  the  words 
"  above  mentioned  "  at  tbe  beginning  of  para- 
graph 3 ;  becanse  the  first  part  only  refers  to  the 
first  and  second  sets  of  exceptions,  and  if  it  only 
refers  to  the  first  and  second  seta  of  exceptions, 
to  nse  the  words  "  above  mentioned  "  where  they 
occur  again  in  precisely  the  same  way  would 
then  only  refer  to  the  first  and  second  sets  of 
exceptions.  No  one  has  contended  that  it  means 
that.  The  contention  for  the  plaintiffs  is  that 
where  you  find  the  words  "  above  mentioned  "  a 
second  time  thepr  refer  to  what  is  just  above — 
namely,  in  the  third  paragraph,  beginning  with  the 
words  "  or  for  any  loss  or  injury  arising  from  the 
perils."  The  contention  for  the  defendants  is 
that  they  must  inclnde  those  perils,  causes,  or 
things,  and  also  the  causes  or  things  mentioned 
in  Nob.  1  and  2.  I  have  considered  this  matter 
with  as  mnch  care  as  I  can,  and  the  view  that  I 
take  is  that  when  the  words  "  above  mentioned  " 
are  used  a  second  time,  having  regard  to  their 
collocation,  they  only  refer  to  the  specific  causes 
and  things  which  are  set  out  in  paragraph  3.  It 
is  extremely  doubtful  whether  one  is  really  right 
or  wrong  about  that  particular  view,  but  that  is  a 
construction  which  I  hold,  and  it  seems  to  me 
that  that  is  the  proper  one  to  adopt.  If  that  is 
right  it  makes  an  end  of  this  case ;  out  assuming 
that  is  not  the  view  to  take,  I  have  still  to  consider 
the  effect  of  tbe  words  in  paragraph  2,  on  which 
the  defendants  rely.  What  are  those  words? 
He  relies  first  on  the  word  "  heat."  I  think  that 
the  contention  of  the  plaintiffs  is  correct,  that  that 
word,  having  regard  to  its  collocation,  which  is 
between  the  words  "  explosion  "  and  "  fire  at  sea 
or  on  shore  "  does  not  refer  to  tbe  heating  of  the 
cargo  from  its  own  spontaneous  combustion  or 
generation  of  heat,  through  the  action  of  moisture 
coming  against  it,  or  its  own  moisture  causing  it 
to  develop  heat,  but  that  the  word  "  heat "  refers 
to  some  extraneous  source,  suoh  as  beat  coming 
from  the  engine-room.  So  much  for  that  point. 
Tbe  next  word  relied  upon  was  the  word  "  decay." 
The  argument  upon  that  was  very  faintly 
pressed,  and  I  do  not  think  myself  that  any  of 
the  loss  with  which  I  have  had  to  concern  myself 
in  dealing  with  the  facts  can  be  attributed  to  the 
ordinary  meaning  which  is  attached  to  the  word 
"  decay."  Then  comes  the  word  "  sweating"— 
"loss,  damage,  or  injury  arising  from  sweating." 
Now,  in  this  case  I  have  already  found  that  the 
damage  was  due  to  the  causes  which  I  specified 
in  my  judgment  upon  the  facts,  and  it  seems  to 
me  that  those  causes  do  not  include  the  idea  of 
sweating.  I  think  the  correct  view  of  that 
word  is  that  expressed  by  Mr.  Pickford — viz.,  of 
moisture  dropping  on  to  the  bags  from  condensa- 
tion, which  arises  if  there  is  moisture  which 
evaporates  and  then  condenses  in  the  hold.  The 
damage,  in  my  opinion,  was  not  caused  by  that 
class  of  injury.  There  is  the  further  point  taken . 
on  the  marginal  clause,  which  is  as  fol  lows :  "In 
no  case  is  tbe  steamship  to  be  held  liable  for 
heating  or  any  other  damage  accruing  to  the 
within  mentioned  goods  nor  for  insufficient 
strength  of  bagging.  Now,  there  are  several 
cases  referred  to  in  connection  with  this  point, 
the  last  of  which  is  Price  v.  Union  LighUrage 
Company  (ubi  tup.).  I  only  propose  to  refer  to 
one  paragraph  in  the  judgment  there,  which  sum- 
manses  what  I  wish  to  say  upon  this  matter. 
That  is  as  follows :  Walton,  J.  in  the  course  of 


his  judgment,  said :  "  I  understand  the  meaning 
of  thi«  to  be  that  an  exemption  in  genera 
words,  not  expressly  relating  to  negligence, 
even  though  the  words  are  wide  enough 
to  include  loss  by  the  negligence  or  default 
of  tbe  carrier's  servants,  must  be  construed  as 
limiting  the  liability  of  the  carrier  as  insurer, 
and  not  as  relieving  him  from  the  duty  of  exer- 
cising reasonable  skill  and  care.  If  the  carrier 
desires  to  relieve  himself  from  the  duty  of  using 
by  himself  and  his  servants  reasonable  skill  and 
care  in  the  carriage  of  goods,  he  must  do  so  in 
plain  language  ana  explicitly,  and  not  by  general 
words."  Those  are  general  words  in  this  case,  not 
expressly  referring  to  negligence,  and,  it  seems  to 
me,  do  not  include  negligence  on  tbe  part  of  the 
shipowneror  those  for  whom  he  is  responsible.  But, 
of  course,  in  this  case  the  view  which  I  take  about 
that  clause  is  fortified  by  tbe  fact  that  this  mar- 
ginal clause  only  occurs  in  a  bill  of  lading  which  does 
deal  with  negligence  in  certain  specific  cases  :  and 
negligence  being  thus  dealt  with  in  certain  specific 
cases  leads  more  than  ever  to  the  conclusion  that 
— general  words  being  used  somewhere  else — if  in 
such  a  marginal  clause  as  this  the  negligence  of 
the  shipowner  or  his  servants  is  to  t>e  excluded, 
the  language  should  expressly  refer  to  that  exclu- 
sion. There  is  a  further  point  to  be  dealt  with — 
that  what  has  been  discussed  in  the  course  of 
this  case  and  called  tbe  iron  damage  is,  as  the 
defendants  contended,  sweating  damage.  If  the 
first  point  that  1  dealt  with,  as  to  the  construction 
of  the  words  in  clause  3  so  far  as  they  affect 
clause  2,  is  right,  then  any  difficulty  as  to  the 
construction  of  the  word  "  sweating "  is  got  rid 
of.  But  even  if  the  view  I  take  is  not  correct,  it 
appears  to  me,  having  regard  to  the  facts,  that  it 
is  not  shown  by  the  defendants  that  the  damage 
I  have  dealt  with  is.  strictly  speaking,  damage 
done  by  sweating.  There  are  only  some  other 
small  matters  to  refer  to— namely,  tbe  damage 
to  the  wheat  and  linseed  and  the  barley  and  oata 
by  mixing.  It  was  not  contended  that  those 
small  items  could  be  really  brought  within  any  of 
the  terms  of  the  exceptions  in  the  bill  of  lading, 
and  therefore  the  defence  as  to  them  fails.  The 
result*  in  my  opinion,  is  that  tbe  30/.  which  has 
l>oen  paid  into  court  in  this  case  is  not  sufficient 
to  satisfy  the  plaintiffs'  claim,  assuming,  of 
course,  that  the  damage  which  I  have  found,  but 
which  will  have  to  be  definitely  ascertained  by 
the  registrar  and  merchants,  exceeds  that  amount, 
which  it  almost  certainly  must  do.  My  judgment 
must  be  for  the  plaintiffs,  for  an  amount  to  be 
ascertained  by  the  registrar  and  merchants  in 
accordance  with  my  judgment. 

Solicitors  for  the  plaintiffs,  PrUchard  and 
Sons,  agents  for  A.  M.  Jackton  and  Co.,  Hull. 

Solicitors  for  the  defendants,  Bottercll  and 
Roche. 
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Feb.  23,  24,  and  21. 
(Before  Barnes,  J.  and  Trinity  Masters.) 
The  Hare,  (a) 

CollUion — Manchester  Ship  Canal — Fog — Appli- 
cation of  Sea  Rules— Duty  to  stop  and  reverse  on 
hearing  whittle  of  approaching  vessel — Art.  16 — 
Regulation*  for  Preventing  Collisions  at  Sea, 
art*.  16  and  30— Merchant  Shipping  Act  1894 
(57  <f*  58  Vict.  c.  60),  s.  418  (1). 

Semble,  the  Regulations  for  Preventing  Collisions  at 
Sea  do  not  apply  to  the  Manchester  Ship  Canal. 

Even  assuming  that  they  do  apply,  a  vessel  coming 
down  the  canal  in  a  fog  u  not  necessarily  to 
blame  under  art.  16  of  the  regulations  if  she 
does  not  stop  her  engines  on  hearing  the  whistle  of 
an  approaching  vessel  forward  of  her  beam  ;  for 
the  approaching  vessel  must  be  in  the  canal,  and 
it  may  be  assumed  that  she  is  being  navigated 
on  her  right  side,  and  her  position  is  therefore, 
under  the  circumstances,  sufficiently  ascertained. 

Action  for  damage  by  collision. 

The  plaintiffs  were  the  owners  of  the  steamship 
South  Coast,  and.  the  defendants  the  owners  of  the 
steamship  Hare. 

The  collision  occurred  about  1.28  p.m.  on  the 
6th  Dec.  li»03  in  the  Manchester  Ship  Canal  near 
the  Weaver  Sluices.  The  weather  was  foggy,  and 
there  was  no  wind,  the  tide  was  slack,  and  both 
vessels  were  6onnding  their  whistles. 

The  South  Coast  was  a  steamship  of  421  tons 
gross  re^'irtter,  and  at  the  time  was  proceeding 
down  the  canal  on  a  voyage  from  Manchester  to 
Plymouth  with  a  general  cargo  on  board  and 
manned  by  a  crew  of  twelve  hands  all  told. 

The  Hare  was  a  steamship  of  804  tons  gross 
register,  and  at  the  time  was  proceeding  up  the 
canal  on  a  voyage  from  Dublin  to  Manchester 
with  a  general  cargo  and  passengers,  and  manned 
by  a  crew  of  twenty-four  hands  all  told. 

The  facts  of  the  case  will  be  found  sufficiently 
set  out  in  the  judgment. 

The  case  is  reported  on  the  question  of  the 
application  of  the  Regulations  for  Preventing 
Collisions  at  Sea  to  waters  such  as  the  Manchester 
Ship  Canal,  and  on  the  application  of  art.  16  of 
of  the  regulations  to  such  waters. 

By  the  Regulations  for  Preventing  Collisions 
at  Sea  it  is  provided  : 

These  rules  shall  be  followed  by  all  vessels  upon  the 
high  seas  and  in  all  waters  oonnected  therewith, 
navigable  by  sea-going  ven»els. 

Art.  16.  Every  vessel  shall,  in  a  tog,  mist,  falling 
snow,  or  heavy  rain  storms,  go  at  a  moderate  speed 
having  careful  regard  to  the  existing  circnmsUnoee  and 
conditions.  A  stoamvossel  hearing,  apparently  forward 
of  her  beam,  the  fog  signal  of  »  vessel  the  position 
of  which  is  not  ascertained,  shall,  so  far  as  the  circum- 
stances of  the  case  admit,  stop  her  engines,  and  then 
navigate  with  caution  until  danger  of  collision  is  over. 

Art.  30.  Nothing  in  these  roles  shall  interfere  with 
tbe  ojicration  of  a  special  role,  duly  made  by  local 
authority,  relative  to  the  navigation  of  any  harbour, 
river,  or  inland  waters. 

By  sect.  418  (1)  of  tbe  Merchant  Shipping  Act 
1894  (57  &  58  Vict.  c.  60) : 

Her  Majesty  may  on  the  joint  recommendation  of  tbe 
Admiralty  aad  the  Board  of  Trade,  by  Order  in  Council, 
mako  regulations  for  the  preventing  of  collisions  at  sea 
and  may  thereby  regulate  the  lights  to  be  carried  and 
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exhibited,  tbe  fog  signals  to  be  carried  and  usod,  and  the 
steering  and  sailing  roles  to  be  observed  by  ships,  and 
those  regulations  (in  this  Act  referred  to  as  the  collision 
regulations)  shall  have  effect  ae  if  enacted  in  this  Aot. 

At  the  trial  of  the  action  the  master  of  the 
plaintiffs'  vessel  admitted  that  be  had  heard  the 
whistle  of  the  Hare  before  she  came  into  view,  but 
did  not  stop  his  engines. 

It  was  contended  by  the  defendants  that  on  this 
account  the  plaintiffs'  vessel  must  be  found  to 
blame  as  art  16  of  the  Collision  Regulations  had 
not  been  complied  with. 

Aspinall,  K.C.  and  Noad  for  the  plaintiffs. — 
The  Sea  Rules  do  not  apply  to  waters  such  as  the 
Manchester  Ship  Canal.  Sect  418  (1)  of  the 
Merchant  Shipping  Act  1894  applies only  to  col- 
lisions at  sea.  There  is  no  by-law  for  the  Man- 
chester Ship  Canal  which  requires  a  vessel  to  atop 
on  hearing  the  whistle  of  another  vessel  forward 
of  the  beam.  Tbe  code  deals  with  the  duties  of 
ships  under  all  circumstances  and  is  exhaustive, 
and  it  is  submitted  that  any  such  regulation  was 
expressly  omitted.  In  The  Carlotta  (80  L.  T.  Rep. 
m\;  8  Asp.  Mar.  Law  Cae.  544;  (1899)  P.  22§) 
there  were  no  express  regulations,  and  there  is  no 
case  whieh  goes  so  far  as  to  say  that  the  regula- 
tions apply  to  such  a  locus  as  the  Manchester 
Ship  Canal.  It  is  true  that  art.  30  provides  that 
nothing  in  the  Sea  Rules  shall  interfere  with  the 
operation  of  a  special  rule  made  by  a  local 
authority.  Assuming,  however,  that  the  Sea 
Rules  applied,  art  lb  has  no  application  to  the 
present  case  and  tbe  circumstances  were  special, 
and  it  would  not  have  been  a  safe  thing  for  the 
South  Coast  to  have  stopped.  It  is  necessary 
that  a  vessel  should  keep  her  heading  in  the 
narrow  waters  of  a  canal,  and  there  is  no  danger 
in  her  so  doing,  as  a  vessel  must  be  coming  in  a 
fixed  direction.  It  is  not  Uke  the  open  sea,  where 
one  vessel  may  be  crossing  the  course  of  the 
other.  But  even  assuming  the  rule  does  apply, 
in  this  case  tbe  position  of  tbe  .Hare  had  been 
duly  ascertained. 

Laing,  K.C.  and  Bateson,  for  the  defendants, 
contra. — The  Sea  Rules  apply  to  the  high  seas 
and  "all  waters  connected  therewith  navigable  by 
sea-going  vessels.  If  there  is  no  local  rule  which 
ought  reasonably  and  properly  to  prevent  the 
application  of  tbe  Sea  Rules  then  the  Sea  Rules 
apply.  For  instance,  in  the  case  of  a  vessel  in 
dock,  she  would  be  bound  to  carry  the  regulation 
lights  when  under  way.  The  Manchester  Ship 
Canal  is  a  water  connected  with  the  high  seas 
within  the  meaning  of  art.  30  of  the  regulations. 
The  fact  of  a  gate  being  shut  at  times  during 
certain  states  of  the  tide  does  not  prevent  its 
being  so,  and  it  is  submitted  that  although  the 
Canal  is  shut  off  from  the  sea  it  is  connected  with 
it  none  the  less.  In  this  particular  case  the  gate 
of  the  looks  was  open,  so  that  in  fact  tbe  canal 
at  the  time  was  actually  connected  with  the  high 
seas.  In  The  Carlotta  (uW  sup.)  there  was  no 
rule  as  to  navigation.  There  is  as  much  a  duty 
to  stop  in  a  canal  on  bearing  a  whistle  forward  of 
the  beam  as  elsewhere.  It  is  the  duty  of  a  vessel 
to  atop  and  ascertain  the  true  bearing  of  an 
approaching  vessel  in  every  case  : 

The  Bernard  Hall,  86  L.  T.  Rep.  653 ;  9  Asp.  Mar. 

Law  Cae.  300. 
The  Honing  WilUm  I.,  88  L.  T.  Rep.  807.  9  Asp. 

Mar.  Law  Cae.       ;  (1903)  P.  114. 
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The  by-laws  for  the  Manchester  Ship  Casal,  oven 
if  they  did  provide  for  a  case  anoh  as  the  present, 
could  not  be  enforced  as  they  had  not  received 
the  consent  of  the  Board  of  Trade  as  required  by 
sect.  198  of  the  Manchester  Ship  Canal  Act  1885. 

Atpinall,  K.C.  in  reply. 

BA.BNK8.  J. — This  is  a  case  of  a  collision  which 
took  place  between  the  steamships  South  Coatt  and 
Hare,  a  little  before  two  o'clock  in  the  afternoon  of 
the  6th  Deo.  in  last  year,  in  the  Manchester  Ship 
Canal,  near  the  Weaver  Sluices.  The  weather  at 
the  time  was  foggy,  and  the  tide  had  nearly 
ceased  to  operate  at  all — it  was  slack — such  tide, 
J  mean.  aB  Bee  ma  to  be  allowed  to  ran  in  daring 
the  time  that  the  look  gates  are  open  atEaatham. 
The  South  Coatt  is  a  screw  steamer  of  421  tons 
gross  register,  and  was  proceeding  down  the  Ship 
Canal  on  a  voyage  from  Manchester  to  Plymouth 
with  general  cargo.  The  Hare  is  a  screw  Bteamer 
of  804  tons  gross  register,  and  was  proceeding  up 
the  Ship  Canal,  on  a  voyage  from  Dublin  to 
Manchester  with  general  cargo  and  passengers. 
These  vessels  were  sounding  their  whistles  for 
fog,  and  they  met  in  collision  at  the  place  I  have 
mentioned,  the  collision  taking  place  practically 
stem  on,  the  stem  of  the  Hare  striking  the  star- 
V>oard  bow  of  the  Smith  Coatt  about  two  feet 
from  the  stem.  The  question  is  which  of  these 
vessels  was  to  blame  for  this  collision.  I  do 
not  intend  to  go  through  the  cases  presented 
on  each  side,  as  there  is  a  certain  looseness 
in  the  evidence  and  certain  inconsistencies  have 
been  pointed  out  in  the  preliminary  act  and 
pleadings  of  the  plaintiffs  and  their  evidence, 
and  certain  criticisms  have  been  made  on  the 
defendants'  evidence.  The  result,  however,  is 
that  one  of  the  broad  points  to  determine  in 
the  case  is  whether  the  collision  happened,  to 
use  an  ordinary  expression,  in  the  water  of 
the  plaintiffs  or  in  the  water  of  the  defen- 
dants,  each  side  maintaining  that  it  took  place 
on  their  own  side  of  the  canal,  and,  therefore, 
that  the  other  ship  was  in  the  wrong.  Other 
points  in  the  case  are  as  to  the  navigation  of 
these  vessels  with  regard  to  stopping,  helm  action, 
and  speed.  With  the  assistance  of  the  Elder 
Brethren  I  have  come  to  a  conclusion  of  fact  in 
this  case  which  enables  me  to  decide  it,  but  there 
are  some  points  which  have  been  disclosed  in  the 
course  of  the  arguments  that  involve  matters  of 
some  little  difficulty;  and  if  I  felt  it  necessary 
to  decide  the  case  only  upon  some  of  these  more 
difficult  matters  I  Bhould  have  thought  it 
desirable,  probably,  to  express  what  I  have  to  say 
after  more  consideration.  But  the  points  that 
have  been  pressed,  and  which  involve  certain 
difficulties,  are  not,  to  my  mind,  essential  features 
of  the  case,  and  I  can  without,  I  hope,  tying  my 
hand  too  tightly  by  the  expression  of  any  views 
about  these  more  difficult  matters,  come  to  a 
conclusion  about  this  case.  Dealing  first  with 
one  of  the  points  presented  on  the  part  of  the 
defendants  against  the  plaintiffs,  it  is  this :  it  is 
said  that  the  plaintiffs'  vessel  did  not  stop  her 
engines  on  hearing  the  whistle  of  the  defendants' 
ship.  The  plaintiffs'  master  said :  "  I  heard  a 
whistle  once  before  she  came  up  before  I  saw 
her."  Upon  hia  evidence  it  would  seem  that  he 
only  stopped  hia  enginea  when  he  saw  what  he 
described  as  a  loom,  and  then  thought  it  was  a 
ship.   The  point  made  by  the  defendants  is  that 
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the  plaintiffs'  vessel  mnst  be  to  blame  because 
her  engines  were  not  stopped  on  hearing  the 
whistle  of  the  defendants'  ship,  before  even  she 
was  seen.  It  is  said  that  that  makes  the  plaintiffs' 
vessel  responBihle  because  of  art.  16  of  the  Sea 
Regulations.  The  answer  made  to  that  point  is 
that  that  regulation  does  not  apply,  and  that  none 
of  the  Sea  Regulations  do  apply  to  the  Manchester 
Ship  Canal.  I  am  not  at  all  satisfied  that  it  is 
necessary  for  me  to  express  a  positive  opinion 
about  that  point,  but  my  present  impression  is 
that  the  Sea  Regulations  do  not  apply  to  the 
Manchester  Ship  Canal.  These  regulations  are 
made  in  pursuance  of  sect.  418  of  the  Merchant 
Shipping  Act,  nnd»r  which  Her  Majesty — that 
Act  was  passed  in  the  reign  of  the  late  Queen, 
namely  in  1894—  may  on  the  joint  recommenda- 
tion of  the  Admiralty  and  the  Board  of  Trade, 
by  Order  in  Council,  make  recrulations  for  the 
prevention  of  collisions  at  sea.  Now,  the  plainti  ff  s 
say  that  the  regulations  only  apply  for  the 
purpose  of  preventing  collisions  at  sea,  and  that 
thiB  was  not  a  collision  which  took  place  at  sea. 
The  defendants,  however,  say  that  it  did  take 
place  at  sea  within  the  meaning  of  the  section, 
and  that  the  words  "at  sea"  have  been  inter- 
preted by  those  who  drew  the  regulations  as 
including  something  which  included  the  present 
case,  because  the  preliminary  is  as  follows : 
"These  rules  shall  be  followed  by  all  vessels 
upon  the  high  seas  and  in  all  waters  connected 
therewith,  navigable  by  sea-going  vessels."  1  do 
not  myself  read  that  preliminary  article  as  in- 
tended to  extend  the  word  "  aea "  beyond 
its  proper  meaning.  The  preliminary  rule  says 
"high  seas  and  in  all  waters  connected  there- 
with." and  my  view  has  already  been  expressed 
in  the  case  of  The  Carlotta  (ubi  tup.).  Of 
course,  if  the  sea  rules  do  not  apply,  there  is  an 
end  of  that  point,  and  my  view  la  that  they  do 
not  apply  to  the  Ship  Canal.  I  cannot  myself 
conceive  how  they  could  strictly  be  said  to  apply- 
to  a  piece  of  navigable  channel  artificially  con- 
atruoted,  terminating  at  Eastham  in  locks  which 
only  at  times  admit  the  sea,  and  which  has  locks 
at  different  places  all  the  way  up,  from  place 
to  place,  and  where  it  is  necessary  to  do  what 
the  pilot  of  the  Rondane  said.  He  said  they 
were  in  every  lock  together  down  to  Latohford. 
I  should  have  thought  it  was  tolerably  clear 
that  the  upper  part  cannot  be  said  to  be 
connected  with  the  sea,  at  any  rate,  and  I 
do  not  see  very  well  how  the  term  could  be 
applied  to  the  lower  part,  even  if  it  is,  for  a  por- 
tion of  the  time,  allowed  to  have  an  inflow  of  sea 
water,  when  the  gates  are  open.  Certainly  it 
would  be,  1  think,  extremely  inconvenient  if  the 
Sea  Regulations  were  so  held  to  apply.  It  would 
have  thia  very  curious  result,  that  vessels  navi- 
gating  in  the  canU  near  a  part  of  the  sea,  to 
which  they  cannot  get,  and  vessels  navigating  in 
the  aea,  might  be  nearing  whistles  forward  of 
their  beam,  and  for  which  they  would  have  to 
act,  though  by  no  possibility  could  they  get  at 
each  other.  But  Mr.  Aspinall  took  a  further 
point — namely,  that  even  if  the  sea  rules  apply, 
then  there  is  art.  30  of  the  regulations,  which 
provides  "  that  nothing  in  these  rules  shall  inter- 
fere with  the  operation  of  a  special  rule,  duly 
made  by  local  authority,  relative  to  the  naviga- 
tion of  any  harbour,  river,  or  inland  water*." 
He  said  there  is  a  scheme  in  this  case  of  rules 


The  Hark. 


Digitized  by  Google 


May  14,  1904.] 


THE  LAW  TIMES. 


[Vol.  xa-325 


1 


Hunter  v.  Attorney-Genekai,. 


[H.  of  L. 


made  by  the  local  authority  which  regulates  the 
navigation  of  the  Manchester  Ship  Canal,  and  he 
referred  me  to  the  published  regulations  of  the 
Manchester  Ship  Canal — to  arts.  6,  7. 15,  and  16, 
and  to  the  schedule  of  signals  which  are  con- 
tained in  those  regulations.  Then  he  Raid  that 
those  rules,  or  some  of  them,  show  what  vessels 
have  to  do  when  they  are  meeting  each  other, 
and  what  they  have  to  do  to  avoid  danger  of 
collision.  But  there  seems  some  difficulty  in 
treating  those  regulations  as  really  made  within 
the  meaning  of  art  30— as  really  duly  made  by 
the  local  authority — because  Mr.  Laing  pointed 
out  that  under  sect.  198  of  the  Manchester  Ship 
Canal  Act  ltJ85  the  only  power  to  make  by-laws 
or  regulations  applicable  to  such  a  matter  as  I  am 
considering  is  power  to  make  regulations  "for 
reflating  the  conduct  of  the  owners,  masters, 
and  crews  of  vesselB  propelled  by  steam  with 
respect  to  the  rate  of  speed  at  which  they  may 
proceed  within  the  canal,  docks,  or  works,  or  any 
part  or  parrs  thereof,  respectively,  and  for 
requiring  such  vessels  to  stop  or  slow  their 
engines  at  such  times  and  places  as  the  company 
may  require,  and  to  keep  the  advertised  times  of 
sailing,  and  for  regulating  the  taking  on  board, 
landing,  or  putting  out  of  passengers" — which 
doea  not  in  terms  cover  all  the  matters  that  have 
to  be  considered  with  regard  to  signals,  lights,  and 
so  forth  on  board  ships ;  and,  further,  that  in 
the  latter  part  of  the  section  there  is  a  pro- 
vision that  such  "by-laws,  except  so  far  as 
they  relate  solely  to  the  company  or  their 
officers  or  servants,  shall  be  subject  to  the 

E revisions  with  respect  to  by-laws  of  the 
[arbour,  Docks,  and  Piers  Clauses  Act  1847, 
except  sect.  85  of  that  Act,  but  no  such  by-laws 
shall  have  any  force  or  effect  unless  and  until  the 
same  be  confirmed  by  the  Board  of  Trade." 
Sect  85  of  the  Act  of  1847,  which  is  there  referred 
to,  provides  that  no  by-laws  shall  come  into 
operation  until  allowed  in  the  manner  prescribed 
and  approved  by  one  of  the  judges.  Now,  for  one 
of  the  judges  is  substituted  the  Board  of  Trade, 
but  I  understand  that  the  particular  regulations 
which  have  been  relied  upon  by  Mr.  Aspinall  have 
not  been  confirmed  by  the  Board  of  Trade.  That 
is  the  statement  made  to  me,  as  far  as  I  under- 
stand it  So  that  the  point  which  Mr.  Aspinall 
took  would  not  seem  to  be  satisfactorily  established. 
But  the  result  of  that  would  be  that  although  the 
regulations  may  not,  perhapa,  be  strictly  termed 
enforceable,  as  being  duly  made,  as  I  understand 
it,  at  present  jet  still  they  show  what  the  practice 
of  navigation  is ;  and  so  far  as  the  actual  seaman- 
ship and  navigation  of  those  two  vessels  is  con- 
cerned both  parties  have  argued  the  case  before 
me  as  if  it  was  their  own  duty  to  keep  to  their  own 
side  and  to  act  with  reasonable  caution  and  stop 
and  reverse  andpa«s  port  side  to  port  side.  There 
is  one  other  point  I  might  mention,  which  seems 
to  me  important  That  is,  that  even  if  art  16 
applies,  yet  the  rule  applies  only  where  the  posi- 
tion of  tne  vessel  which  makes  the  fog  signal  is 
not  ascertained,  and  I  think  in  this  case  that  even 
if  that  rule  is  treated  as  applicable,  the  position 
in  the  particular  circumstances  of  the  case  was 
such  that  when  the  whistle  of  the  other  vessel  was 
heard  that  vessel  was  in  a  position  which  was 
ascertained.  It  is  perfectly  obvious  that  she  must 
be  in  the  canal— they  need  not  trouble  themselves 
about  vessels  in  the  river— and  therefore  her 
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ordinary  position  in  the  canal  must  be  ascertained 
if  both  vessels  keep  to  their  right  side.  Her 
distance,  too,  must  be  reasonably  ascertained, 
because  the  Rondane  was  proceeding  ahead  of  the 
plaintiffs'  vessel  and  between  her  and  the  Hart. 


So  both  I  and  the  Eider  Br 


think  that  if 


art.  1<*  applies  the  circumstances  were  such  that  it 
was  reasonable  to  say  that  the  position  of  the 
Hare  was  sufficiently  ascertained  to  comply  with 
the  rule.  I  also  think  it  is  worth  while  pointing 
out  that  the  rules  must  be  worked  with  a  certain 
amount  of  reason.  Mr.  Aspinall  relied  upon  the 
second  part  of  art.  16,  "  so  far  as  the  circum- 
stances of  the  case  admit"  It  would  be  very 
awkward  if  every  time  a  whistle  was  heard  and 
there  were  a  number  of  vessels  going  down  and 
others  were  coming  up,  meeting  each  other,  it 
was  obligatory  upon  any  vessel  in  a  lock  to 
stop.  It  would  seriously  hamper  vessels  astern  ; 
and  although  there  is  a  rule  in  the  schedule  of 
signal*  providing  a  special  signal  to  be  made  if  a 
vessel  is  obliged  to  stop  when  another  vessel  is 
following  her,  the  effect  of  stopping  for  every 
whistle  heard  would  be  to  stop  all  the  traffic,  and 
there  would  be,  it  seems  to  me,  a  general  stand- 
still, which  is  not  desirable.  For  these  reasons, 
which,  as  I  have  said,  I  give  without  any  lengthy 
consideration,  I  am  of  opinion  that  the  plaintiffs' 
vessel  cannot  be  held  to  blame  simply  because  she 
did  not  stop  her  engines  upon  hearing  the 
whistle  of  the  Hare.  [His  Lordship  then  dealt 
with  the  facts,  and  found  the  Hare  alone  to  blame 
for  the  collision.] 

Solicitors  for  the  plaintiffs,  Hill,  Dickinson.ani 
Co.,  Liverpool. 

Solicitors  for  the  defendants,  Batesons  and  Co., 
Liverpool.  

tyovuu  of  Hortis. 

Tuesday,  March  15. 

(Befoie  the  Lord  Chancellor  (Halsbury), 
Lords  Macnaqhtbn,  Davey.  James  of  Here- 
ford, Robertson,  and  Lindley.) 

Hunter  v.  Attorney  General,  (a) 

ON   APPEAL  FROM   THE    COURT   OF  APPEAL  IN 
ENGLAND. 

Revenue— Income  tax — Deduction*— Life  insur- 
ance  —  Payment  of  annual  premium — Income 
Tax  Act  1853  (16  Jt  17  Vict.  c.  34),  s.  54. 

The  appellant  insured  hie  life  with  a  registered 
insurance  company.  By  agreement  between 
himself  and  the  company  he  only  paid  half  the 
annual  premium  on  the  policy,  the  other  half 
being  advanced  by  the  company,  and  the  amount 
of  such  advances,  with  interest,  being  made  a 
first  charge  upon  f  Jus  policy.  He  also  made  him- 
self personally  liable  to  repay  these  advances. 
The  company  gave  him  a  receipt  for  the  whole 
amount  of  the  premium  in  each  year. 

Held,  that,  in  making  his  return  of  profits  and 
gains  liable  to  income  to*,  he  was  only  entitled 
to  deduct,  under  sect.  54  of  the  Income  Tax  Act 
1853,  that  half  of  the  nominal  premium  which  woe 
actually  paid  by  him  to  the  company. 

Judgment  of  the  Court  of  Appeal  affirmed,  Lord 
James  of  Hereford  dissenting. 


(a) 
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Appeal  from  a  judgment  of  the  Court  of  Appeal 
(Williams,  Stirling,  and  Mat  hew,  L.  J  J.),  reported 
88  L.  T.  Rep.  18+;  (1903)  1  K.  B.  514,  who  had 
reversed  a  decision  of  Phillimor»\  J.,  reported  87 
L.IT.  Rep.  ISO;  (1902)  2  K.  B.  2.W. 

The  question  raised  was  whether  upon  the  true 
construction  of  the  Income  Tax  Acts  the  appel- 
lant was  entitled  to  deduct  from  his  assessment 
or  to  obtain  relief  in  respect  of  66/.  17*.  6d.,  the 
full  annual  premium  paid  upon  a  policy  of  insur- 
ance upon  his  life,  or  only  in  respect  of  the  sum 
of  33/.  17*.  6d.,  the  difference  between  the  two 
sums  being  by  arrangement  between  the  appellant 
and  the  London  Life  Association  Limited,  with 
whom  the  insurance  was  effected,  lent  by  the 
association  to  him  upon  the  security  of  the  policy 
and  applied  in  part  payment  of  the  annual  pre- 
mium payable  in  respect  of  the  assurance. 

The  policy  was  dated  the  30th  June  189G,  and 
was  for  1500/.  It  recited  that  the  sum  of 
66/.  17s.  Gd.,  including  an  advance  of  33/.  under 
the  first  clause  thereof  (being  the  premium  for 
such  assurance  until  the  3otb  June  1897),  had 
been  paid  to  the  association,  and  inter  alin  pro- 
vided that  a  portion— viz.,  33/.— of  the  renewal 
premium  should,  if  the  assured  should  so  desire, 
be  advanced  by  the  association  and  be  a  first 
charge  on  the  policy. 

By  clause  2  it  was  provided  that  after  the  pre- 
mium should  have  been  paid  for  seven  years  or 
commuted  the  renewal  premium  should  be  subject 
to  any  reduc  tion  which  might  be  declared  by  the 
uirectors. 

On  the  30th  June  1896  the  appellant  received 
from  the  association  a  receipt  in  the  following 
terms : 

Rcoupt  Xo.  1G25.  The  London  Life  Association 
Limited,  81,  King  William-street,  London,  E.C.  Re- 
oeived  this  80th  day  of  June  1896  the  sum  of 
661.  I7t.  M.  (including  331.  advanced  by  the  essocit- 
tion),  being  the  first  premium  on  an  assurance  of  1 5001. 
on  the  life  of  Mr.  Robert  Lewin  Hnntor,  for  which  a 
policy  will  be  issued  in  doe  conrse.  C.  D.  Hkjham, 
Aotnary  and  Secretary.  6(Jt.  17*.  iid.  premium  (includ- 
ing advance  as  above).  Countersigned,  E.  C.  E. 
Sharp*. 

By  agreement  dated  the  19th  July  1897  the 
appellant,  in  consideration  of  33/.  then  advanced 
to  him  by  way  of  loan,  and  of  the  same  amount 
advanced  to  him  by  way  of  loan  on  the  30th  June 
1890,  and  of  five  further  sums  of  the  same  amount 
to  be  advanced  to  him  by  way  of  loan  by  the 
association  under  the  termB  of  the  policy,  charged 
the  policy  and  all  moneys  and  benefits  thereby 
assured  as  security  for  repayment  to  the  associa- 
tion of  the  principal  sums  advanced  and  to  be 
advanced,  together  with  interest  as  mentioned  in 
the  agreement ;  and  he  further  agreed  to  pay  to 
the  association  the  principal  sums  and  interest, 
and  also,  as  long  as  the  principal  sums  or  any 
part  thereof  remained  owing,  to  pay  interest 
thereon  at  the  rate  therein  mentioned. 

On  the  19th  July  1897  he  paid  to  the  association 
the  sum  of  33/.  17*.  Gd.  in  cash,  and  the  association 
lent  him  the  sum  of  33/.,  that  amount  making  up 
the  Bum  of  66/.  17».  (id.,  the  full  amount  of  the 
renewal  premium. 

A  receipt  was  given  in  the  words  and  figures 
following : 

Receipt  Xo.  1475.  The  London  Life  Association 
Limited,  81,  King  Wiliara -street,  London,  E.C.  Policy 


Xo.  30540.  Due  30th  June  1897.  Received  this  19th  day 
of  July  1897  the  sum  of  GGI.  17*.  6rf..  being  the  amount 
of  one  year's  premium,  dne  as  above,  for  the  assurance 
of  15001.  by  this  polioy  on  the  life  of  Mr.  R.  L.  Hunter. 
OtiJ.  17«.  6d.  amount  paid.  C.  D.  Hioh&u,  Aotnary  and 
Secretary.  For  one  of  the  directors  of  the  association. 
Countersigned,  E.  C.  E.  Sharps. 

On  the  8th  July  1898  the  appellant  made  a 
similar  payment,  and  the  association  made  a 
similar  loan,  which  was  applied  in  the  same  way. 
A  receipt  was  given  similar  to  that  given  on  the 
19th  July  1897. 

The  association  did  not  in  any  of  the  years 
1896,  1897,  and  1898  make  any  actual  cash  pay- 
merit  to  the  appellant,  but  in  each  of  Buch  years 
debited  him  with  the  sum  of  33/.  in  the  loan 
register,  and  in  the  renewal  premium  register  he 
was  credited  with  the  full  amount  of  the  premium. 
The  appellant  in  each  of  the  years  1897.  1898, 
and  1899  paid  interest  upon  the  total  amount  of 
the  loans  made  by  the  association  then  standing 
to  his  debit  in  the  loan  ledger.  In  each  of  the 
yeare  1896-7,  1897-8,  and  1898-9  the  firm  of  which 
he  was  a  member  were  assessed  to  income  tax 
under  sched.  D  in  respect  of  the  profits  of  their 
business,  the  assessment  being  based  on  the 
assumption  that  the  appellant  was  entitled  to 
relief  to  the  amount  of  33/.  17s.  6d.  only  in  respect 
of  the  premium  for  the  policy,  and  in  each  year 
the  special  commissioners  refused  on  appeal  to 
grant  relief  in  reBpeet  of  the  whole  of  the  pre- 
mium of  66/.  17*.  6J. 

In  the  year  1900  the  appellant  presented  a 
petition  of  right,  claiming  payment  of  the  sum 
of  3/.  6s.,  being  the  income  tax  paid  in  respect  of 
the  sum  of  33/.  in  the  three  ygars  above  mentioned. 

Phillimore,  J.  held  that  the  appellant  was 
entitled  to  deduct  from  tJje  tax  the  whole 
66/.  17*.  6d. ;  but  his  decision  w>s  reversed  by  the 
the  Court  of  Appeal. 

Danekwertg,  K.C.  and  Acland\  K.C.  appeared 
for  the  appellant.  \ 

The  Attorney-Genn-al  (Sir  R.  Fitilay,  K.C),  the 
Solicitor  •  General  (Sir  E.  CarsoJp,  K.C),  and 
Bowlntt  for  the  respondent.  \ 

At  the  conclusion  of   the  arguments  their 
Lordships  gave  judgment  as  follows  V— 

The  Lord  Chancellor  ;HalsWy).  —  My 
Lords :  It  appears  to  me  that  thi*.  judgment 
ought  to  bo  affirmed.  The  whole  ptV"it  is  that 
the  exemption,  or  deduction,  or  whatever  *8  *° 
be  called,  is  to  be  allowed  to  the  assit red  if  the 
premium  has  been  "paid  by  him,"  anjd  the  sole 
reason  which  I  give  for  my  judgment!  ifi  that  it 
has  not  been  paid  by  him.  I  move  yourlLordships 
that  the  appeal  be  dismissed  with  costs! 

Lord   Macnaohten.  —  My  Lords  4  I  quite 
agree.  | 

Lord  Davet— My  Lords:  I  am  of  I the  same 
opinion.  No  doubt  the  argument  basJ'd  on  the 
charge  on  the  policy  appears  to  have  sonle  weight, 
because  it  appears  as  between  the  appellhuit  and 
the  insurance  company  that  the  premiunv  has  been 
paid.  But  that  is  not  the  question.  The 
question  is  whether  the  appellant  has!  paid  the 
premium  so  as  to  obtain  the  benefit  of  tape  exemp- 
tion. Looking  at  the  whole  transaction,  *  t  appears 
to  me  that  it  was  a  scheme  of  some  ^.ingenuity 
whereby  the  insurance  company  invited  people  to 
insure  their  lives  in  their  office  on  the    footing  of 
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half  the  annual  premiums  for  seven  years  not 
baring  to  be  found  in  cash  ;  and  the  very  merit 
of  the  scheme,  as  pointed  out  in  some  of  the 
documents,  in  the  invitations,  or  prospectus,  or 
whatever  it  is  called,  is  that  the  insured  will  not 
have  to  pay  in  cash  the  whole  of  the  premiums. 
In  these  circumstances  I  think  that  the  entry  in 
the  ledger  is  a  perfectly  accurate  entry,  that 
331.  17s.  (id.  is  paid  and  331.  remained  "on 
credit"  It  may  be  that  the  insured  was  liable 
to  be  saed  for  that  33/.,  but  he  was  willing  to 
run  that  risk,  no  doubt,  for  the  sake  of  obtaining 
the  very  favourable  terms  which  were  offered 
to  him  by  the  insurance  company,  who  were 
not  likely  to  spoil  their  business  by  taking  such 
a  Btep. 

Lord  James  of  Hereford. — My  Lords:  I 
have  entertained  considerable  doubt  in  this  case, 
and  I  express  the  opinion  which  I  now  do  express 
before  jour  Lordships  with  very  great  hesita- 
tion as  to  whether  I  am  right  or  not  ;  but, 
on  the  whole,  I  have  come  to  the  conclusion 
that  this   payment  does    in  fact   exist  and 
therefore  that   the  appellant   is   entitled  to 
succeed.    I  am  aware  of  the  statement  that 
this  transaction,  as  regards  the  331.,  was  described 
as  "  on  credit."   That,  of  course,  is  substantially 
in  favour  of  the  opinion  which  your  Lordships 
have  expressed.   But  I  am  disposed  to  look  rather 
at  the  real  substance  of  the  transaction  as  it  is 
found  in  the  charge  on  the  policy.    It  is  admitted 
that  the  parties  have  acted  in  perfect  good  faith 
in  this  arrangement    which  has  taken  place; 
whether  it  is  an  ingenious  one  or  not,  it  is  cer- 
tainly an  honest  transaction,  and  in  it,  as  between 
the  two  parties,  this  sum  is  treated  as  an  advaneo 
upon  loan,  and  it  is  admitted  that  upon  that 
document  between  them  an  action  could  have  been 
brought,  so  that  at  any  time,  if  the  company 
<  hose  to  take  that  course,  although  it  may  be  one 
which  they  would  not  have  taken  in  fact,  they 
could  have  sued  upon  it.    It  appears  to  me  that 
there  is  nothing  in  the  transaction  which  can  be 
condemned,  either  in  the  nature  of  the  trans- 
action itself,  or  as  being  legally  in  fault.   If  one 
party  chose  to  say  to  the  other,  "  I  will  lend  you 
money  with  one  hand  and  receive  it  with  the 
other,"  it  seems  to  me  to  be  a  transaction  of  loan 
with  a  charge  of  interest  upon  that  loan,  and  it 
was  treated  by  the  parties  in  good  faith  as  a  loan ; 
and,  that  being  bo,  it  would  be  a  "  payment "  in 
the  same  way,  as  has  been  mentioned  at  the  Bar, 
as  if  the  money  had  been  borrowed  from  a  third 
person,  or  as  if  there  had  been  two  different 
departments  in  the  same  office  in  which  the 
transaction  had  taken  place.    For  theso  reasons, 
with  very  great  diffidence,  I  differ  from  my 
noble  and  learned  friends  who  have  expressed 
their  opinions,  for  looking  at  the  case  as  a  whole, 
and  it  is  full  of  difficulties,  though  it  is  a  short 
one,  it  appears  to  me  that  the  appellant  is  entitled 
to  succeed. 

Lord  Robertson. — My  Lords :  I  agree  with 
the  motion  which  has  been  proposed,  upon  the 
very  simple  and  sufficient  ground  stated  by  the 
Lord  Chancellor.  The  whole  argument  of  the 
appellant  has  been  that  as  in  a  question  between 
the  assured  and  the  insurance  company  he  must 
be  held  to  have  paid  the  larger  sum.  But  in 
point  of  fact  in  a  question  of  the  extent  by  which 
bis  income  was  diminished  during  the  year  by  the 
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payment,  there  can  be  no  doubt  that  it  was  only 
by  331.  and  not  by  60Z. 

Lord  Lindley. — My  Lords :  I  am  of  the  same 
opinion.  I  think  the  judgment  of  Mathew,  L.J. 
absolutely  unanswerable.  1  say  this  bearing  in 
mind  that  under  the  old  common  law  plea  of  pay- 
ment you  could  prove  the  plea  by  a  settlement  of 
account  on  a  balance  payment,  but  tbat  is  not 
such  a  payment  as  is  contemplated  by  the  Income 
Tax  Acts  at  all. 

Judgment  appealed  from  affirmed,  and  appeal 
dismissed  with  costs. 
Solicitors  for  the  appellant,  Hunter  and  Haunes. 
Solicitor  for  the  respondent,  Sir  F.  C.  Gore, 
Solicitor  of  Inland  Revenue. 


cSujrcme  Court  of  |ttiicatare. 

COURT  OF  APPEAL, 

Dee.  3  and  4,  1903. 
(Before  Williams,  Romer,  and  Stirling,  L.JJ. 
Brioo  v.  Thornton,  (o) 
appeal  from  the  county  palatine  of 
lancaster. 

Lessor  and  lessee— Covenant  not  to  let  adjoining 
property  for  purpose  of  a  certain  business — • 
Breach  of  covenant — Remedies  of  lettee. 

By  an  agreement  in  writing,  dated  the  30th  Oct. 
1901,  T.  agreed  to  grant  to  the  plaintiff  a  lease 
of  a  thop  in  an  arcade  for  twenty-one  yean, 
such  lease  to  contain  a  covenant  by  the  lessee 
"  not  to  carry  on  upon  the  premises  any  other 
trade  or  business  than  that  of  a  dealer  in  picture* 
(oil  and  water-colours), prints,  engravings, photo- 
graphs, etchings,  and  articles  of  vertu,  artistic  and 
heraldic  stationer,  frame-maker  and  dealer  in 
photographic  frames,  artists'  colours,  and  the 
accessories  to  the  said  trade  or  business":  and  also 
a  covenant  by  the  lessor  "  not  to  let  any  other  por- 
tion of  the  said  arcade  for  the  trade  or  business 
hereinbefore  mentioned  to  be  carried  on  by  the 
tenant." 

By  an  aareement  in  writing,  dated  the  25th  Sept. 
190-,  T  agreed  to  let  to  G.  a  stall  in  the  arcade 
on  a  yearly  tenancy,  and  it  was  agreed  that  the 
tenant  should  "  not  carry  on  any  business  other 
than  that  of  a  librarian,  newsagent,  bookseller, 
or  statiotier." 

The  plaintiff  alleged  that  G.  was  selling  articles 
which  came  within  the  covenant  in  the  deed  of 
the  30th  Oct.  1901,  and  brought  an  action  against 
T.  and  G.  claiming  an  injunction  restraining 
T.  from  letting  or  allowing  to  remain  let  and 
G.  from  using  the  premises  comprised  in  his 
agreement  for  any  of  the  purposes  of  the  trade 
or  business  described  in  the  tenant's  covenant  in 
the  agreement  of  the  30th  Oct.  1901. 

Held,  the  evidence  showed  that  there  had  been  a 
substantial  breach  of  the  agreement  with  the 
plaintiff;  that  the  covenant  being  against  letting 
and  not  againtt  using,  and  the  plaintiff  having 
in  tliat  action  treated  the  letting  to  G.  as  an 
existing  fact,  he  had  no  remedy  against  G. ;  but 
as  against  T.  he  was  entitled  to  a  declaration 

(o)  Reported  by  W.  C.  Brs«,  E«q..  B«rrlat«-at-L»w. 


Digitized  by  Google 


328-Voi.  xc] 


THE  LAW  TIMES. 


[May  14,  1904. 


Brioo  v.  Tho*»tok.  [Ct.  of  App. 


Ct.  op  App.] 


that  the  letting  to  G.  teas  a  breach  of  the  covenant 
not  to  let,  ana  an  inquiry  at  to  the  damage t 
tuttained  by  the  breach,  with  liberty  to  apply 
for  an  injunction  in  cote  of  any  attempt  at  any 
further  letting  contrary  to  the  covenant. 
The  principle  of  Kemp  r.  Bird  (37  L.  T.  Rep.  53  ; 
5  Ch.  Div.  974)  applied. 

On  the  30th  Oot.  1901  an  agreement  in  writing 
but  not  under  seal,  was  entered  into  between  the 
defendants  Robert  Thornton  and  James  Thornton, 
who  were  builders  (therein  called  the  "  landlords," 
which  expression  was  to  include  their  heirs  and 
assigns),  of  the  one  part  and  the  plaintiff, 
Charles  A.  Brigg,  a  fine  art  dealer  f therein  called 
the  "  tenant,"  which  expression  was  to  include  bis 
executors,  administrators,  and  permitted  assigns), 
of  the  other  part  by  which  the  landlords  agreed, 
as  noon  as  certain  shops  therein  referred  to  were 
built,  to  grant,  and  the  tenant  agreed  to  take,  a 
lease  of  the  shop  then  about  to  be  erected  by  the 
landlords  in  the  arcade  on  the  north  side  of  Lord- 
street,  Liverpool,  as  shown  on  the  plan  thereunto 
annexed  and  therein  numbered  6  and  7,  for  a  term 
of  twenty-one  years  from  the  date  when  the  shop 
should  be  fit  and  ready  for  occupation  by  the 
tenant  for  the  purpose  of  his  business,  at  a  rent 
of  1501.  a  year.  And  it  was  agreed  that  tbe 
lease  should  contain  a  covenant  by  the  tenant 
(inter  alia)  "not  to  carry  on  upon  the  premises 
any  other  trade  or  business  than  that  of  a  dealer 
in  pictures  (oil  and  water  colours),  prints,  en- 
gravings, photographs,  etchings,  and  articles  of 
vertu,  artistic  and  heraldic  stationer,  frame  maker 
and  dealer  in  photographic  frames,  artists'  colours, 
and  the  accessories  to  the  said  trade  or  business," 
and,  further,  that  the  lease  should  contain  various 
covenants  on  the  part  of  the  landlord,  including  a 
covenant "  not  to  let  any  other  portion  of  the  Baid 
arcade  for  the  trade  or  business  hereinbefore 
mentioned  to  be  carried  on  by  t  he  tenant." 

The  shop  having  been  completed,  the  plaintiff 
took  possession  in  Oct  1901,  and  was  still  in  pos- 
session, but  no  lease  had  been  actually  granted 
pursuant  to  the  agreement. 

By  an  agreement  in  writing,  not  under  seal, 
dated  the  25th  ciept.  1902.  made  between  the 
defendants  Robert  and  James  Thornton  (therein- 
after called  "  the  landlords  ")  of  the  one  part  and 
C.  J.  Grant,  "  bookseller  and  stationer"  (therein- 
after called  "  the  tenant ")  of  the  other  part,  the 
landlords  agreed  to  let  to  the  tenan\  and  be 
agreed  to  become  tenant  of,  a  stall  occupying  the 
whole  of  the  front  portion  of  tbe  Bhop  in  the 
arcade  known  as  Nos.  8  and  9,  the  tenancy  to 
commence  on  the  1st  Oct.  1902,  for  a  year  certain, 
and  to  continue  until  determined  by  either  party 
on  three  months'  notice  in  writing.  And  it  was 
s  greed  that"  the  tenant  shall  not  make  any  altera- 
tion in  or  addition  to  the  said  stall,  nor  carry  on 
any  business  other  than  that  of  a  librarian,  news- 
agent, bookseller,  or  stationer,  without  tbe  previous 
consent  in  writing  of  the  landlords." 

Grant  entered  into  possession  of  the  stall  under 
this  agreement  and  carried  on  business  there  under 
the  name  of  Charles  Grant  and  Son,  and  sold 
articles  such  as  wedding  cards  and  ball  pro- 
grammes, coming  within  the  description  of 
"artistic  stationery,"  picture  post  cards,  photo- 
graphs, Christmas  and  New  Year  cards,  "best 
camel  hair  brushes,"  Indian  ink,  lithographs 
coloured  by  band,  and  other  articles  of  that 


nature.  It  was  alleged  that  other  persons  to 
whom  the  defendant  Thornton  had  let  other  por- 
tions of  tbe  shop  Nos.  8  and  9  had  sold  photo- 
graphic frames  and  articles  of  artistic  stationery. 

The  plaintiff  alleged  that  the  acts  of  the 
defendant*  Thornton  and  of  their  tenant  Grant 
were  a  breach  of  the  agreement  of  Oct.  1901  and 
had  caused  hiiu  considerable  damage,  and  he 
brought  this  action  against  Messrs.  Thornton  and 
Charles  J.  Grant  and  Son  claiming  an  injunc- 
tion restraining  tbe  defendants  Thornton  from 
letting,  or  allowing  to  remain  let,  and  Charles  J. 
Grant  and  Son  from  using  or  causing  or  allowing 
to  be  used,  the  premises  numbered  8  and  9  in 
the  arcade,  or  any  part  thereof,  or  any  other 
portion  of  the  arcade,  for  tbe  purposes,  or  any  of 
the  purposes,  of  the  trade  or  business  described 
in  the  tenant's  covenant  in  the  agreement  of  the 
30th  Oct  1901 ,  and  damages. 

By  their  statement  of  defence  tbe  defendants 
Thornton  alleged  that  the  stall  was  not  let  to 
Grant  for  any  business  other  than  that  of  a 
librarian,  newsagent,  bookseller,  or  stationer; 
and  that  if  Grant  intended  to  carry  on  any  other 
business  they  hid  no  knowledge  of  such  inten- 
tion ;  that  the  other  portions  of  Nos.  8  and  9  in 
the  arcade  were  not  let  for  tbe  purpose  of  carry- 
ing on  any  of  the  trades  or  businesses  of  which 
the  plaintiff  complained  as  being  carried  on 
there,  and  tli9y  had  no  knowledge  of  any  inten- 
tion to  carry  on  any  of  such  business,  and  they 
denied  that  they  were  in  fact  carried  on. 

The  defendants  Charles  J.  Grant  and  Son  by 
their  defence  denied  that  they  were  carry- 
ing on  at  tbsir  stall  any  of  the  businesses 
comprised  in  tbe  covenant  in  the  agreement 
of  the  30th  Oijt.  1901.  and  contended  that 
the  sale  of  the  articles  sold  by  them  as 
above  mentioned  constituted  a  part  of  tbe 
business  of  a  librarian,  newsagent,  bookseller,  or 
stationer,  and  was  not  either  an  essential  or  im- 
portant part  of  the  businesses  mentioned  in  the 
covenant.  In  tbe  alternative  they  contendei  that, 
if  the  sale  of  suoh  articles  was  an  essential  and 
important  part  of  the  businesses  mentioned  in  the 
covenant,  they  were  not  in  fact  carrying  on  such 
businesses. 

The  action  was  heard  on  viva  voce  evidence,  a 
part  of  which  referred  to  tbe  question  whether 
Grant  or  his  firm  had,  at  the  date  of  tbe  agree- 
ment of  the  25th  Sept.  1902,  notice  of  the  agree- 
ment of  the  30th  Oct.  1901,  and  of  the  restrictive 
covenant  therein  contained.  Upon  that  point  tho 
Vice-Chancellor  thought  that  the  fact  that  a 
restriction  was  inserted  in  Grant's  agreement  was 
enough  to  support  a  finding  that  he  or  hi*  firm 
knew  that  the  premises  in  the  arcade  were  subject 
to  a  restriction  as  to  tbe  kind  of  business  which 
might  be  carried  on  there.  Tbe  Vice-Chancellor 
came  to  the  conclusion  that  all  the  defendants  had 
acted  in  contravention  of  the  covenant  in  the 
agreement  of  the  30th  Oct.  1901,  and  he  granted 
an  inj  unction  restraining  the  def  en  dan  t  s  Thornton , 
daring  tbe  continuance  of  tbe  plaintiff's  tenancy 
under  the  agreement  of  the  30th  Oct.  1901,  or  of 
any  lease  to  be  granted  thereunder,  from  letting 
any  portion  of  the  arcade,  other  than  the 
portion  thereof  agreed  to  be  let  to  the  plaintiff, 
for  a  trade  or  business  comprising  all  or  any  of 
tbe  trades  or  businesses  mentioned  in  the  tenant's 
covenant  in  that  agreement.  He  also  granted  a 
similar    injunction    against    the  defendants 
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Charles  J.  Grant  and  Son,  bat  he  suspended  the 
operation  of  thia  in j  auction  pending  an  appeal  by 
them  from  that  judgment.  And  he  granted  an 
inquiry  as  to  what  damages  had,  until  that  in- 
junction should  come  into  operation,  been  sua- 
tained  by  the  plaintiff  by  reason  of  the  breach, 
non-performance,  or  non-observance  by  the  de- 
fendants, or  any  of  them,  of  the  above-mentioned 
covenant  on  the  part  of  the  landlords  in  the 
agreement  of  the  30th  Oct.  1901,  and  an  order 
for  payment  by  all  the  defendants  to  the  plaintiff 
of  what  should  be  certified  to  be  due  in  respect 
of  the  said  damages,  the  plaintiff  's  costs  to  be 
taxed  and  paid  by  the  several  defendants. 

All  the  defendants  appealed. 

Neville,  K  G.  and  F.  M.  Pretton  for  the 
appellants. — The  tenants,  the  defendants  Grant, 
have  not  broken  the  covenant  not  to  let  the  pre- 
mises for  this  particular  trade  or  business,  and 
the  plaintiff  cannot  sue  them  on  a  covenant 
entered  into  by  their  lessor.  He  most  look  to  his 
lessor  for  damages.  He  might  have  insisted  on  a 
provision  that  none  of  the  property  should  be 
used  for  this  purpose,  but  did  not  do  so : 

Kemp  ▼.  Bird,  37  L.  T.  Rep .53  ;  5  Cb.  Div.  549, 
074; 

Fitz  v.  Tie;  68  L.T.Rep.  108  ;  (1893)  1  Ch.  77; 
Stuart  v.  Diplock,Q2  L.  T.  Rep.  333  ;  43  Ch.  Div. 
343  ; 

Aehby  v.  Wilton,  81  L.  T.  Rep.  480  ;  (1900)  1 
Cb.  66. 

[Stiblino.  L.J.  referred  to  De  Mattot  v.  Gibson, 
4  De  G.  &  J.  276.]  If  there  had  been  a  covenant 
by  the  lessor  that  the  property  should  not  be  used 
for  this  business,  the  Grant*  might  have  been 
liable  under  the  doctrine  of  Tulk  v.  Moxhay  (2  Ph. 
774) ;  but  it  is  not  admitted  that  they  had  any 
notice  of  the  covenant.  The  businew  for  which 
tbe  premises  were  let  to  the  Grants  is  distinct  from 
that  of  tbe  plaintiff,  though  as  to  some  articles 
they  overlap.   They  also  referred  to 

Lumley  v.  Oye,  2  E.  A  B.  216. 
[Williams,  L.J.  referred  to  Alien  v.  Flood,  77 
L.  T.  Rep.  717,  757  ;  (1898)  A.  C.  1. 121.] 

P.  0.  Lawrence,  K.C.  and  B.  B.  Lawrence  for 
the  plaintiff. — The  business  carried  on  by  the 
defendants  Grant  is  that  of  fancy  and  heraldic 
stationers,  and  the  landlords  have  committed  a 
breach  of  tbe  oovenant.  8tuari  v.  Diplock  (ubi 
np.)  is  distinguishable,  and  in  Athby  v.  Wilton 
(a6i  tup.)  tbe  businesses  overlapped.  There  is  here 
a  restrictive  covenant  which  touches  or  concerns 
the  land,  and  the  only  defence  to  an  action  on 
that  covenant  is  that  the  defendant  is  a  purchaser 
for  value  without  notice  having  the  legal  estate; 
and  tbe  onus  of  establishing  th;it  defence  is  on  the 
person  who  sets  it  up.  That  appears  from  the 
observations  of  Jessel,  M.R.  in  London  and  South- 
Wettem  Railway  v.  Oomm  (46  L.  T.  Rep.  449, 
«2  ;  20  Ch.  Div.  562,  583)  with  reference  to  TuIJk 
».  Moxhay  (ubi  tup.) : 

Rogert  v.  Hoeeyood,  83  L.  T.  Rep.  186 ;  (1900)  2  Ch. 
388; 

Qiborne  v.  BradUy,  89  L.  T.  Rep.  11  ;  (1903) 
2  Ch.  446 ; 

Attorney-General  v.  Biphoephated  Quano  Company, 
40  L.  T.  Rep.  201 :  11  Cb.  Div.  327  ; 

TiottingKam  Patent  Briek  and  Tile  Company  v. 
Butler,  54  L.  T.  Rep.  444 ;  16  Q.  B.  Div.  778, 
785. 

[Williams,  L.J.  referred  to  Leech  v.  Schwcder 
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(30  L.  T.  Rep.  586 ;  L.  Rep.  9  Ch.  App.4«i3)  and 
Colet  v.  Sims  (5  De  G.  M.  &  G.  1,  8).]  The  ques- 
tion as  to  notice  was  not  gone  into  before  the 
Yice-Chancellor,  and,  if  necessary,  evidence  on 
the  point  should  be  allowed  to  be  given : 

Ex  parte  Firth  t  Re  Couibum,  46  L.  T.  Rep.  120 ; 
19  Ch.  Div.  419. 

It  could  be  proved  here  that  the  estates  were  only 
equitable.  [8tibliwo,  L J.  referred  to  Cuthbert- 
»on  v.  Irving  (4  H.  &  N.  742  ;  6  H.  &  N.  135)  and 
Heath  v.  Crealock  (31  L.  T.  Rep.  650;  L.  Rep. 
10  Ch.  App.  22],  A  covenant  not  to  let  amounts 
to  a  covenant  not  to  let  or  use.  They  also 
referred  to 

Mander  v.  Palcke,  64  L.  T.  Rep.  791 ;  (1891)  2  Cb. 
554; 

Walth  v.  Lontdale,  46  L.  T.  Rep .  858  ;  21  Ch.  Div. 
9,  11 ; 

Holloicay  Brother*  v.  HUl,  87  L.  T.  Rep.  201 ; 

(1902)  2  Cb.  612. 

Neville,  K.C.  in  reply. 

Williams,  L.J. — This  action  is  in  substance 
brought  in  consequence  of  an  alleged  breach  of  a 
clause  in  an  agreement  for  a  lease  for  twenty-one 
years  at  a  rent  of  1501.  a  year.   The  clause  in  tbe 
agreement  which  it  is  alleged  is  broken  is  a 
covenant  on  the  part  of  the  lessor  "not  to  let 
any  other  portion  of  the  said  arcade  for  the  trade 
or  business  hereinbefore  mentioned  to  be  carried 
on  by  tbe  tenant"   That  clause,  it  will  be 
observed,  is  a  clause  against  letting ;  it  is  not  a 
clause  against  using.    In  order  to  see  whether 
there  has  been  a  breach  of  it,  one  must  ascertain 
the  meaning  of  the  words  "  for  the  trade  or  busi- 
ness hereinbefore  mentioned  to  be  carried  on  by 
the  tenant."   The  business  hereinbefore  men- 
tioned is  referred  to  in  an  antecedent  clause  pro- 
viding that  the  tenant  should  covenant  "not  to 
carry  on  upon  tbe  premises  any  other  trade  or 
business  than  that  of  a  dealer  in  pictures  (oil  and 
water-colours),  prints,  engravings,  photographs, 
etchings,  and  articles  of  vertu,  artistic  and 
heraldic  stationer,  frame-maker  and  dealer  in 
photographic  frames,  artists'  colours,  and  the 
accessories  to  the  said  trade  or  business."  I  agree 
with  the  learned  Vice-Chancellor  here  that,  if  one 
looks  at  the  evidence  and  considers  substantially 
what  business  it  is  which  is  mentioned  in  the 
earlier  clause,  the  evidence  shows  that  there  has 
been  a  substantial  breach  of  the  oovenant  "  not  to 
let  anj  other  portion  of  the  arcade  for  the  trade 
or  business  hereinbefore  mentioned."   In  order, 
however,  to  arrive  at  this  conclusion,  one  is  bound 
also  to  look  at  the  letting  from  year  to  year  to 
the  defendant  Grant ;  but  it  will  be  observed  that 
that  letting  from  year  to  year  is  a  letting  which  is 
determinable  by  the  lessor  upon  three  months' 
notice.   The  words  of  that  letting  are:  "The 
tenant  shall  not  make  any  alteration    in  or 
addition  to  the  said  stall,  nor  carry  on  any  busi- 
ness other  than  that   of   a  librarian,  news- 
agent,  bookseller,   or    stationer,  without  the 
previous  oonsent  in  writing  of  the  landlords." 
If  one  looks  at  tbe  description  of  the  business  in 
the  plaintiff's  agreement  and  asks  oneself  the 
question  whether  the  letting  to  Grant  of  the 
premices  for  the  purpose  of  carrying  on  the 
business  of  a  stationer  would  bo  a  breach  of  the 
agreement  not  to  let  the  other  part  of  the  arcade 
for  the  purpose  of  carrying  on  the  business 
mentioned  in  the  plaintiff  s  agreement,  it  seems 
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that  if  there  is  no  qualification  of  the  word 
"stationer,"  or  limitation  of  what  may  be  done 
under  that  business,  it  wonld  be  a  substantial 
breach  of  the  agreement.  When  one  has  once 
arrived  at  that  conclusion  it  seems  to  me  that  one 
has  got  over  the  principal  difficulty  which  exists 
in  this  csbo  ;  but  assuming  that  the  letting  by  the 
Thorntons  to  Grant  is  a  breach  of  the  Thorntons' 
agreement  with  the  plaintiff,  it  still  is  necessary 
to  deal  with  what  are  the  remedies  of  the  plaintiff, 
and,  moreover,  against  whom  he  has  got  those 
remedies.  I  think  that  if  information  had  come 
to  the  plaintiff  while  this  letting  to  Grant  was 
threatened  or  in  negotiation,  the  plaintiff  could 
probably  have  gone  to  the  court  and  applied  for 
an  injunction  not  only  to  restrain  the  Thorntons 
from  letting  to  Grant,  but  to  restrain  Grant 
from  taking  these  premises  in  breach  of  this 
covenant ;  and  after  the  letting  to  Grant  by  the 
Thorntons  had  become  an  accomplished  fact,  in 
my  judgment  the  plaintiff  could  have  gone  to 
the  court  and  could  have  asked  for  a  declaration 
that  that  letting  was  a  bad  letting,  and  that 
declaration  wonld  have  bound  both  the  Thorntons 
and  Grant.  But  that  is  not  what  happened  in 
this  case.  The  plaintiff  has  not  got  any  such 
declaration,  nor  has  he  got  any  such  injunction  ub 
1  have  suggested.  He  has  been  content  to  leave 
the  letting  to  Grant  an  existing  fact,  and  not  to 
impeach  it.  Such  an  injunction  as  he  has 
obtained  applies  merely  to  the  future  dealings 
with  the  property,  and  not  to  that  dealing  which 
consisted  of  the  letting  to  Grant.  It  seems  to 
me  that  nnder  those  circumstances  the  remedy  of 
the  plaintiff  against  Grant  is  gone  altogether. 
He  cannot  get,  in  my  judgment,  either  damages 
or  an  injunction  against  Grant  in  respect  merely 
of  the  user  by  Grant  of  these  premises.  What 
he  can  get  is  a  remedy  for  the  breach  of  the 
covenant  as  to  letting ;  and,  inasmuch  as  he  does 
not  now  impeach  the  letting,  it  seems  to  me  that 
his  remedy  is  merely  a  remedy  against  the 
Thorntons,  and  is  merely  in  damages.  No  doubt, 
if  there  was  reason  to  suppose  that  there  was 
likely  hereafter  to  be  a  farther  letting  in  the  same 
way  in  which  the  Thorntons  have  let  to  Grant,  there 
might  be  an  injunction  with  regard  to  the  future 
dealing  with  the  property,  and  indeed  the 
Vice-Ohancellor  has  granted  such  an  injunc- 
tion ;  but  the  primary  remedy  here  in  respect 
of  this  particular  transaction  is.  in  my  judg- 
ment, that  the  plaintiff  should  have  damages 
against  the  Thorntons  for  the  breach  of  the  cove- 
nant not  to  let ;  and  it  seems  to  me,  the  letting 
standing,  that  no  damages  in  respect  of  that 
can  be  recovered  by  the  plaintiff  against  Grant. 
So  much  for  the  damages.  With  a  slight  modi- 
fication of  wording  the  direction  as  to  damages 
can  stand.  It  cannot  quite  stand,  because  it  will 
be  seen  that  there  is  a  reference  in  that  direction 
to  an  injunction,  and,  in  my  judgment,  there 
is  no  need  for  an  injunction  here  at  all.  There 
is  nothing  in  the  facts  of  this  case  to  lead  one 
to  suppose  that  there  will  be  a  repetition  of  a 
letting  of  thiB  sort.  In  all  probability  the  form 
which  the  letting  took  was  a  mere  slip,  and 
if  the  parties  had  been  well  advised  in  the 
transaction  the  letting  might  very  well  have 
been  in  such  words  as  would  have  limited  the 
stationer's  business  to  be  carried  on  by  Grant 
in  eocli  a  way  that  it  would  not,  even  if  there 
had  been  an  express  letting,  constitute  a  breach 


of  the  covenant  not  to  let  any  part  of  the 
arcade  for  the  business  mentioned  in  the  agrees 
ment  Under  those  circumstances  probably  no- 
injunction  will  be  necessary.  There  only  need  be 
liberty  to  apply  in  case  (which  is  very  improbable) 
any  attempt  at  any  such  further  letting  should 
be  made ;  and  wa  can  make  a  declaration  simply 
that  the  letting  to  Grant  was  a  breach  of  the- 
clause  in  the  agreement  by  the  Thorntons  with 
the  plaintiff  not  to  let  for  the  business  before- 
mentioned  in  that  agreement,  and  then  grant  an 
inquiry  as  to  what  damages  have  been  sustained 
by  the  breach.  I  only  wish  to  add  that  the- 
damages  will  be  really  larger  or  smaller  accord- 
ing as  the  Thorntons  choose  to  mitigate  them. 
For  all  that  I  can  see.  they  are  in  a  position  a» 
between  themselves  and  Grant  in  which  they  can. 
do  so. 

Romee,  L.J. — The  pnrties  here  certainly  raise* 
to  my  mind,  a  very  puzzling  question ;  but  the 
conclusion  I  have  come  to  ie  that,  at  any  rate,  the 
Thorntons  must  be  held  to  have  committed  a 
breach  of  their  agreement  with  the  plaintiff.  The 
trade  or  business  referred  to  in  the  agreement 
with  the  plaintiff  appears  to  be  one  of  what  I 
may  call  an  aggregate  kind — that  is  to  say,  it 
consists  of  several  heads,  which  are  detailed  in» 
the  agreement,  and  amongst  those  heads  1  find 
"  artistic  and  heraldic  stationer  "  and  "  dealer  in. 
photographs."  The  conclusion  that  I  have  come- 
to  is  that  those  references  to  the  heads  of  the* 
trade  or  business  are  all  references  to  substantial 
portions  of  the  trade  or  business  regarded  as  a. 
whole.  One  of  those  portions  is  that  which  is- 
referred  to  in  the  words  "  artistic  and  heraldic 
stationer,"  and  I  cannot  come  to  the  conclusion 
that  that  was  simply  a  mere  accessory  to  another 
business — the  business  of  a  dealer  in  pictures — 
oil  and  water-colours.  To  my  mind,  it  was  an 
essential  part  of  the  business  regarded  as  a 
whole,  or,  at  any  rate,  a  substantial  portion. 
When  the  Thorntons  entered  into  their  agree- 
ment with  Grant  they  expressly  authorised  hinv 
to  carry  on  the  business  of  a  stationer  generally. 
On  the  evidence  it  is  reasonably  clear  that  a 
stationer's  business  comprises  more  than  the 
business  which  may  be  described  under  the  head 
of  "artistic  and  heraldic  stationer";  but  I 
gather  that  stationers  would  carry  on  a  business- 
which  would  include  to  a  practical  extent  the 
business,  if  regarded  as  a  separate  business,  of 
artistic  and  heraldic  stationer;  and,  on  the 
whole,  I  have  come  to  the  conclusion  that  the 
letting  by  the  Thorntons  to  Grant  was  a  letting 
to  enable  Grant  to  carry  on  a  substantial 
portion  of  the  trade  or  business  referred 
to  in  the  agreement  with  the  plaintiff.  That 
being  so,  it  follows  that  there  was  a  breach  of 
the  agreement  by  the  landlords,  and  there  is  no 
donbt  that  some  damages  have  resulted  from  that 
letting.  The  plaintiff  therefore  is  entitled,  I 
think,  to  a  declaration  that  the  letting  to  Grant- 
was  a  breach  of  the  contract  with  him,  and  to  an 
inquiry  as  to  damages.  For  the  reasons  given  by 
my  Lord  it  is  clearly  not  a  case  where  there  was 
any  necessity  for  an  injunction  with  regard  to 
future  letting,  but  that,  I  think,  shows  the  extent 
of  the  plaintiff's  rights.  I  cannot  see  that  he  baa 
established  any  right  to  make  Grant  liable  in  this 
action.  The  agreement  by  the  Thorntons  with  the 
plaintiff  was  only  not  to  let  any  of  the  other 
portions  of  the  arcade  for  any  trade  or  business 
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referred  to  in  that  agreement.   Nothing  is  said  as 
to  binding  the  property  in  the  arcade  generally 
with  respect  to  user.   On  the  face  of  it,  the  agree- 
ment is  restricted  to  not  letting.   I  suppose  that, 
as  was  pointed  out  in  Kemp  v.  Bira{ubi  sup.), 
a  somewhat  similar  case,  snch  a  covenant  as  that 
would  not  prevent  the  landlords  themselves  from 
carrying  on  in  the  arcade  a  business  of  ary  kind 
that  they  chose,  or  prevent  them  from  selling  the 
arcade  and  the  purchaser  from  carrying  on  a 
similar  business.   It  is  clear  from  Kemp  v.  Bird 
that  the  court  ought  not,  on  the  ground  of 
presumed  intention,  to  extend  a  covenant  such  as 
this  beyond  what  on  the  face  of  it  is  the  purpose 
of  it.   As  was  said  by  James,  L.J.  in  that  case  : 
"Persons   who  are  men  of  business,  as  they 
were  here,  are  able  to  get  protection  and  advice, 
and  they  must  make  their  covenants  express,  so 
as  to  state  what  they  really  mean,  and  they  cannot 
get  a  court  of  law  or  of  equity  to  supply  some- 
thing which  they  have  not  stipulated  for  in  order 
to  get  a  benefit  -vhich  is  supposed  to  have  been 
intended."   That  being  so,  finding  here  simply  a 
covenant  to   restrain  letting,    what   are  the 
plaintiff's  remedies  if  letting  is  purported  to  be 
made,  or  is  made  'f    If  it  is  threatened,  and  it  is 
an  improper  letting,  he  can  apply  for  an  injunc- 
tion.  It  is  possible,  though  we  need  not  go  into 
detail  in  considering  it,  that,  even  after  a  letting 
has  been  effected,  if  the  tenant  has  notice  express 
or  implied  (though  probably  he  always  would 
hare  implied  notice),  it  may  be  that  the  plaintiff 
would  be  entitled  to  have  the  letting  declared 
invalid  as  against  him.  That  may  be  so,  I  need  not 
consider  it  now ;  but  beyond  that  his  rights  do  not 
extend.     I  find  nothing  which  enables  him  to 
say :  "  There  is  a  letting ;  I  do  not  apply  to  set 
aside  that  letting ;  I  do  not  apply  to  prevent  it. 
It  is  effective,  and  it  is  there,  and  I  am  not  coming 
to  set  it  aside ;  but,  assuming  that  letting  is  a 
good  letting  and  stands,  I  now  ask  the  court  to 
hold  that  the  tenant  cannot  use  the  property 
under  his  tenancy  except  subject  to  a  particular 
limitation."   lean  find  nothing  in  the  agreement 
with  the  plaintiff  which  enables  the  court  to  give 
effect  to  that,  and  in  that  respect  I  think  we  are 
bound  by  the  principle  of  the  decision  in  Kemp  r. 
Bird(ubi  sup.).    The  plaintiff  here  does  not  seek 
any  relief  in  the  way  of  preventing  the  letting  or 
the  repetition  of  the  letting  as  against  him.  On 
the  contrary,  he  comes  here  and  asks  for  damages 
against  the  Thorntons  on  the  footing  that  there 
has  been  a  letting,  and  no  doubt  he  will  seek  to 
establish  substantial  damages  on  the  very  ground 
that  the  letting  has  allowed  Grant  to  carry  on 
the  business  he  is  carrying  on,  and  which  he 
cannot  be  stopped  doing — at  least,  that  will  be  so 
decided  by  this  appeal.    It  appears  therefore  that 
the  plaintiff  here  has  no  remedy  against  Grant. 
Be  cannot  attack  him  as  being  bound  by  any 
restrictive  covenants  affecting  the  user  of  the 
premises  during  bis  tenancy :  and,  of  course,  he 
not  being  a  person  who  has  contracted  with  the 
plaintiff,  Grant  cannot  be  sued  for  breach  of 
covenant.   Under  those  circumstances  there  can 
be  no  damages,  it  appears  to  me,  as  against 
Giant,  and  the  action  against  him  ought  to  have 
been  dismissed  with  coBts. 

Stirling,  L.J. — I  am  of  the  same  opinion. 
I  a^ree  with  the  Vice-Chancellor  as  to  the  con- 
•traction  which  he  has  put  upon  the  clause  in  the 
^Teement  which  has  been  entered  into  between 


[Ct.  op  App. 


the  Thorntons  and  the  plaintiff,  and  for  the 
reasons  which  he  has  given  and  which  my 
brothers  have  given.  To  those  I  cannot  usefully 
add  anything  ;  but  I  should  like  to  say  one  word 
upon  the  case  as  regards  Messrs.  Grant.  As 
regards  them  the  case  is  based  upon  the  stipula- 
tion in  the  ageement  with  the  plaintiff  that  the 
Thorntons  would  not  let  any  other  portion  of  the 
arcade  for  the  purpose  of  the  trade  or  business 
mentioned  to  be  carried  on  by  the  plaintiff.  We 
are  really  asked  to  read  that  as  if  it  were  a  stipu- 
lation that  the  Thorntons  would  not  let  or  use 
any  other  portion  of  the  arcade  for  such  a  pur- 
pose. In  my  opinion  that  is  not  the  fair  con- 
struction of  the  covenant.  I  say  so  for  the  same 
reasons  aa  were  given  by  Fry,  J.  in  Kemp  v. 
Bird  (ubi  tup.)  with  regard  to  the  covenant  in 
that  case — namely,  that  the  covenant  as  it  stands 
is  perfectly  intelligible  and  reasonable.  In  the 
second  place,  the  construction  contended  for  by 
the  plaintiff  creates  a  much  wider  obligation  than 
is  imported  by  the  strict  wordR  of  the  covenant. 
The  lessors  might,  upon  my  reading  of  the 
covenant,  either  themselves  carry  on  the  same 
business  as  the  plaintiff  upon  another  part  of  the 
arcade,  or  they  might  have  sold  part  of  the  arcade 
for  that  purpose.  That  being  so,  and  the  coven- 
ant being,  as  it  stands,  intelligible  and  reasonable, 
it  does  not  appear  to  me  that  there  is  any  reason 
for  reading  it  as  extending  to  include  not  merely 
the  letting,  but  the  user,  of  the  other  portions  of 
the  arcade.  I  may  po:nt  out  that  if,  as  I  think,  that 
is  the  true  construction  of  the  agreement  in  this 
case,  the  assigns  of  Messrs.  Thornton  are  bound, 
and  those  include  a  lessee,  still  the  same  objection 
arises,  because  the  only  obligation  upon  such  an 
assign  is  not  to  let  a  portion  of  the  premises,  and 
he  is  not  prohibited  from  using  them.  It  seems  to 
me,  therefore,  that  the  relief  which  the  Vice- 
Chancellor  has  granted  is  not  exactly  that  to 
which  the  plaintiff  is  entitled.  It  may  be  that  the 
plaintiff  in  this  case  has  failed  to  protect  himself 
to  the  extent  which  he  desired,  but  that  does  not 
appear  to  me  a  sufficient  reason  for  altering  what 
is  the  plain  construction,  in  my  judgment,  of  the 
covenant. 

Solicitors  for  the  appellants :  Bremner,  Bonn, 
and  Corlett,  Liverpool. 

Solicitors  for  the  respondents :  Sharpe,  Parkers, 
Pritchards,  Barham,  and  Lawford,  agents  for 
Charles  Garnett,  Liverpool. 


Saturday,  Dec.  19,  1903. 
(Before  Williams  and  Stieling.  L.JJ.) 
Be  Safety  Explosives  Limited,  (a) 

APPEAL  FROM  THE  CHANCERY  DIVISION. 

Company — Winding-up — Proof  of  debt— Amend- 
ment—  Solicitor  —  Lien  —  Omission  to  value 
security — "  Inadvertence  " — Companies  Act  1890 
(53  <f>5"4  Vict.  c.  03),  sched.  1,  clause  8. 

The  solicitor  of  a  company  in  liquidation  had  a 
claim  against  it  for  costs,  and  claimed  a  lien 
for  them  on  certain  documents  in  his  pos- 
session. He  sent  in  a  proof  for  the  costs  in  the 
winding-up,  stating  he  held  no  security  for  the 
debt,  and  voted  at  a  meeting  of  the  creditors  in 
respect  of  the  whole  debt. 

He  afterwards  acted  for  the  liquidator  in  com- 

(a)  Boporwd  by  W.  C.  Biss.  Ewj .,  Bwrt»W-*t-l*w.~ 
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pitting  the  sale  of  the  company's  property,  and 
on  completion  received  the  purchase  monev  and 
handed  over  the  title  deeds  to  the  purchaser, 
without  any  express  bargain  with  the  liquidator 
that  he  should  retain  the  benefit  of  the  lien.  He 
then  claimed  to  retain  the  debt  out  of  the  pur- 
chase  money,  and  applied  for  liberty  to  amend 
the  proof  by  stating  the  security  and  the  esti- 
mated value  of  it,  or,  in  the  alternative,  to 
withdraw  the  proof  and  rely  on  the  security  for 
payment. 

It  appeared  that  the  proof  was  made  out  by  a  clerk 
who  was  unaware  of  the  existence  of  the  lien,  and 
that  the  solicitor,  being  told  by  the  clerk  that  the 
proof  was  in  order,  signed  and  swore  it,  the 
statement  in  it  that  he  held  no  security  for  the 
debt  having  escaped  his  attention. 

Held,  that  under  the  circumstances  leave  ought  not 
to  be  given  to  amend  or  withdraw  the  proof,  at, 
even  if  "  inadvertence "  was  proved,  in  the 
interval  between  the  carrying  in  of  the  proof 
and  the  application  for  leave  to  amend  the 
position  of  all  parties,  and  of  the  liquidator  in 
particular,  had  been  altered. 

Decision  of  Buckley,  J.  reversed. 

The  statement  by  Williams,  I.J.  in  Ex  parte  Clarke 
(67  L.  T.  Rep.  232,  233)  at  to  what  constitutes 
"  inadvertence  "  adhered  to. 

On  the  5th  Aug.  1902  an  order  was  made  for 
the  compulsory  winding-up  of  a  company  called 
the  Safety  Explosives  Limited.  At  that  date  a 
large  sum  was  due  from  the  company  to  their 
solicitors,  Messrs.  Cox  and  Lafone.  Cox  and 
Lafone  then  had  in  their  possession  the  title  deeds 
of  the  freehold  and  leasehold  properties  of  the 
company,  some  letters  patent  and  certain  docu- 
ments conferring  patent  lights  on  the  company, 
and  a  policy  of  insurance  which  had  been  assigned 
to  the  company,  and  on  these  documents  they 
had  alien  in  respect  of  the  costs  due  to  them  from 
the  company. 

A  proof  for  the  debt  claimed  by  Cox  and 
Lafone,  showing  the  snm  of  9091. 12*  Sd.  was  due 
to  them,  was  sworn  by  G.  Cox,  one  of  the  partners, 
and  the  proof  stated  the  firm  were  unsecured 
creditors.  Afterwards  one  of  their  clerks,  as 
their  proxy,  voted  at  a  meeting  of  creditors  on  the 
footing  that  they  were  unsecured  creditors  for  the 
whole  amount. 

In  Dec.  1902  the  official  liquidator  sold  by  tender 
the  whole  of  the  company's  property,  consisting 
of  freeholds,  leaseholds,  patent  rights,  machinery, 
plant,  stock-in-trade,  and  the  policy  of  insurance, 
for  3600L,  and  Cox  and  Lafone  acted  as  the 
liquidator's  solicitors  in  the  matter.  The  sale 
was  completed  on  the  4th  Feb.  1903,  and  Cox  and 
Lafone  handed  over  to  the  purchaser  the  title 
deeds  and  other  documents  on  which  they  had  a 
lien,  and  the  purchase  money  was  handed  to  them. 
They  claimed  to  retain  out  of  this  sum  the  above- 
mentioned  sum  of  809/.  12«.  5d.,  and  Ibl.  0*.  id  ,  the 
costs  due  to  them  by  the  liquidator  in  the  wind- 
ing-up, and  sent  him  a  cheque  for  the  balance. 
There  was  no  express  bargain  between  Cox  and 
Lafone  and  the  liquidator  that  they  should  retain 
the  benefit  of  their  lien  though  they  banded  over 
the  deeds,  nor  did  they  inform  him  that  they 
claimed  the  same  right  to  payment  as  if  they  had 
retained  possession  of  the  aeeds. 

The  liquidator  contended  that  they  had  waived 
their  lien,  and  had  had  no  right  to  make  the  deduc- 
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tion  from  the  parch  ase  money ;  and  on  the  21st  May 
1903  Cox  and  Lafone  took  out  a  summons  under 
clause  8  of  the  first  schedule  to  the  Companies 
Winding-up  Act  1890  asking  for  leave,  at  their 
own  expense,  to  amend  their  proof  by  inserting 
therein  the  particulars  of  their  security  and  the 
value  at  which  they  estimated  it;  or,  in  the 
alternative,  to  withdraw  their  proof  and  rely  on 
their  security  for  payment  of  their  debt  due  to 
them  by  the  company.  In  support  of  this 
summons  G.  Cox  made  an  affidavit  in  which  he 
said  that  when  a  form  of  proof  of  the)  debt  was 
sent  to  him  by  ths  liquidator  he  handed  it  to  one 
of  his  cleiks  named  Moore,  with  instructions  to  do 
what  was  necessary,  but  did  not  inform  him  that 
the  firm  had  the  title  deeds  and  other  documents 
of  the  company  in  their  possession ;  that  Moore 
afterwards  placed  before  him  the  form  of  proof 
filled  in  and  also  a  general  form  of  proxy ;  that 
he  inquired  of  Mcore  whether  the  proof  and  proxy 
were  in  order,  and  that, on  being  assured  by  him 
that  they  were,  be  swore  the  proof  and  Bigned  the 
proxy  and  gave  them  to  Moore.   Ho  continued : 

Id  so  doing  I  bai  the  most  perfect  confidence  that  ths 
documents  had  been  correstly  and  carsfnlly  prepared  in 
every  detail.  No  question  of  security  for  the  said  debt 
was  mentioned  to  me  by  Moore,  and  it  entirely  escaped 
my  attention  wben  I  signed  and  swore  the  said  proof 
that  aa  prepared  it  purported  t>  state  tbat  my  firm  held 
no  security  for  the  debt  due  to  my  firm  by  the  company. 
Neither  I  nor  my  partner  ever  had  ths  slightest  inten- 
tion of  surrendering  or  abandoning  the  lien  to  which  my 
firm  was  entitled  on  the  company's  deeds  and  docu- 
ments in  my  firm's  possession.  We  were  not  aware 
until  some  months  afterwards  that  the  said  proof  had 
been  a  worn  in  such  terms  as  to  make  it  appear  that  we 
did  not  hold  the  said  security,  and,  as  appears  from  the 
correspondence  hereinafter  referred  to,  my  firm  Continued 
to  act  in  all  respects  on  the  footing  and  assumption  that, 
it  still  held  the  laid  lien  and  security. 

One  of  the  letters  in  the  correspondence  there 
referred  to  was  from  the  liquidator  to  Cox  and 
Lafone,  dated  the  2nd  Jan.  1903,  in  which  he 
stated  tbat  the  insurance  company  bad  given  him 
notice  that  a  bonus  was  due  on  the  policy  of 
insurance,  and  requested  Cox  and  Lafone  to  let 
him  have  certain  of  the  papers  tbat  he  might 
post  them  on  to  the  insurance  company.  In  reply- 
to  this  letter  Cox  and  Lafone  wrote  on  the  5th 
Jan. :  "  We  have  now  looked  up  the  documents 
mentioned  in  your  letter  of  the  2nd  inst. 
Having  regard  to  the  fact  that  we  look  to  our 
lien  on  those  and  the  other  documents  as  security 
for  our  debt,  we  suggest  that  the  better  plan- 
will  be  for  us  to  register  the  two  assignments 
with  "  the  insurance  company. 

Moore  made  an  affidavit  stating  that  at  the 
time  when  he  prepared  the  proof  he  was  quite 
unaware  that  bis  principals  had  the  title  deeds, 
and  other  documents  of  the  company  in  their 
possession  and  were  entitled  to  a  lien  on  them, 
and  he  assumed  that  the  debt  was  unsecured ;  and 
he  confirmed  the  account  given  by  G.  Cox  of  what 
took  place  between  them.  G.  Cox  made  a  further 
affidavit  in  which  he  said  that  at  the  commence- 
ment of  the  liquidation  a  loss  to  creditors  was  not 
anticipated,  and  the  official  receiver  stated  at  the 
meetings,  and  it  was  expected,  that  the  company  s 
assets  would  be  more  than  sufficient  for  pay- 
ment of  the  creditors  in  full.  However,  when  the 
assets  were  realised,  it  appeared  that  they  were 
insufficient. 
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Bnckley  J.  held  inadvertence  bad  bsen  proved, 
and  made  the  order  asked  by  the  summons. 

Clause  8  of  schsd.  1  of  the  Companies 
(Winding-up)  Act  1890  provides  : 

For  the  purpose  of  voting,  a  secured  oreditor  shall, 
kl'.m»  be  surrenders  hia  security,  stats  ia  bis  proof  the 
aartieulera  of  bis  sscnrity,  the  date  when  it  m  given, 
ud  the  Talue  et  which  he  Mies  sea  it,  and  aba,  LI  be 
ectitled  to  rota  only  in  respeet  of  the  baUnoe  (if  any) 
dai  to  him.  altar  dedactiaa;  the  ralae  of  hia  security. 
I.'  ha  to  tea  in  reepeet  of  hia  whole  debt  be  a  hell  be 
deemed  to  hare  surrendered  hia  security,  unless  the 
eoert  on  application  ia  aetisfied  that  the  omiaaion  to 
T»loa  the  security  ha*  arisen  from  inadvertence. 

The  liquidator  appealed. 

Herbert  Reed,  K.C.  and  E.  0.  Simpton  for  the 
appellant. — The  order  of  Buckley  J.  was  wrong. 
Tbe  solicitors  have  parted  with  the  documen  ts, 
and  hare  therefore  lost  their  lien.  Tbe  appel- 
lants have  not  proved  "  inadvertence "  with 
regard  to  tho  proof.  Negligence  iB  not  inadvert- 
ence. The  order  asked  for,  if  made,  would, 
andsr  the  circumstanoes,  be  illusory,  and  the 
court  will  therefore  not  make  it : 

Rt  Henry  Litter  rind  Co.  Limited,  67  L.  T.  Rep. 
180:  (1892)  2  Cb,  417,  420. 
The  position  of  the  parties  has  been  altered,  and 
therefore  no  order  Bhould  be  made : 

Jb  Newton,  (1896)  2  Q.8.  403,  406. 
Gore-Browne,  K.C.  and  Muir  Mackenzie  for  the 
solicitors. — The  meaning  of  "  inadvertence  "  was 
explained  by  Williams,  J.  in  Ex  parte  Clarke 
'  67L  T.  Rep.  232;  s  firmed  on  appeal,  p.  465}. 
There  he  said  (p.  233)  "  In  my  opinion  the  mean- 
ing of  the  rule  is  that  the  creditor  who  has  voted 
and  has  omitted  to  value  his  security  ought 
always  to  be  allowed  to  withdraw  his  proof  and 
to  be  relieved  from  being  deemed  to  hare  sur- 
rendered his  security  unless  be  has  elected  really 
to  abandon  his  security;  that  is,  unless  he  has 
o:nitted  to  do  that  which  he  did  omit,  deliberately 
;iad  on  purpose.  If  it  has  been  done  accidentally, 
he  ought,  on  such  terms  as  the  court  may  think 
fit  to  impose,  to  be  relieved  from  tbe  loss  of  his 
security.  *  There  was  inadvertence  here,  and 
therefore  there  was  no  surrender  of  the  security : 

Be  Pier,,  78  L.  T.  Rep.  314 ;  (1898)  1  Q.  B.  627. 
If  the  amendment  of  the  proof  is  allowed,  it  will 
only  allow  the  lien  to  be  set  up,  and  will  not  affect 
*°/  question  which  tbe  liquidator  can  raise  with 
reference  to  it.  It  is  not  sufficient  for  the 
iiqaidator  to  show  that  he  acted  in  a  manner 
Mnsiatent  with  the  proof;  he  must  show  that 
he  altered  his  position  in  reliance  on  there  being 
so  lien.  [Williams,  L  J.  referred  to  Be  Hawket, 
•8  L.  T.  Rep.  336 ;  (1898)  2  Ch.  1. 16.] 

Williams,  L.J. — In  my  judgment  this  appeal 
ooght  to  be  allowed,  and  an  ordei  ought  not 
to  be  made  allow  tag  these  gentlemen  to  amend 
or  withdraw  their  proof.  I  must  not  be  under. 
*tcod  to  say  that  they  could  not  withdraw  their 
proof  for  the  purpose  of  correcting  an  inaccurate 
-t.'ttement  in  it.  I  do  not  suppose  the  liquidator 
would  have  any  objection  at  all  to  their  doing 
•o  with  that  object.  But  in  my  judgment 
they  onght  not  now  to  be  allowed  to  with- 
draw their  proof  for  the  purpose  of  relying 
on  their  lien.  It  is  admitted  that  they  wish  to 
amend  their  proof  for  the  very  purpose  of 
justifying  their  retention  of  the  809/.  by  virtue  of 


their  lien ;  and  it  is  also  an  admitted  part  of  the 
case  that  there  was  not  any  express  bargain  made 
between  the  liquidator  and  the  appellants  that 
they  should  retain  the  benefit  of  their  lien.  Now, 
what  have  we  to  do  in  a  case  like  this  P  We  have 
first  to  apply  clause  8  of  the  first  schedule  to  the 
Companies  (Winding-up)  Act  1890.  [His  Lord- 
ship then  read  that  clause,  and  continued :]  I  do 
not  desire  in  tbe  slightest  degree  to  depart  from 
what  I  said  in  Ex  parte  Clarke;  Be  Burr 
(ubi  sup.)  as  to  what  constitutes  "  inadvertence."  I 
mentioned  there,  amongst  things  which  could  not 
constitute  "inadvertence,"  a  case  where  the 
creditor,  feeling  the  dangers  and  disadvantages 
of  valuing  his  security,  electa  not  to  amend. 
That  is  not  this  case ;  but  I  have  been  left  by  tbe 
affidavit  of  Mr.  Cox  in  a  most  uncertain  frame  of 
mind  as  to  what  were  tbe  circumstances  under 
which  he  failed  to  mention  hia  security  in  his 
proof.  [His  Lordship  then  referred  to  the  affi- 
davit stated  above,  and  continued :]  I  can  only 
say  that  it  is  quite  consistent  with  the  statement 
that  he  was  unaware  that  the  proof  purported  to 
state  that  his  firm  had  no  security  for  the  debt, 
and  that  he  remembered  at  that  moment  the  fact 
that  his  firm  hsd  security.  Now,  if  he  remem- 
be  red  that  his  firm  had  security,  he  might  well 
have  been  quite  unaware  of  the  statement  in  the 
proof  that  be  had  none,  and  yet  have  been  of 
opinion  that  it  was  not  worth  while  to  trouble 
about  the  security  as  tbe  estate  was  likely  to 
yield  20«.  in  the  pound ;  and  that,  if  necessary , 
there  would  be  time  enough  afterwards  to  amend 
the  proof  and  state  the  security  and  its  value. 
There  is  nothing  in  the  affidavit  whichexcludes  that 
state  of  mind  on  the  part  of  Mr.  Cox.  Now,  if  that 
was  his  state  of  mind,  it  would  not  be  true  to  say 
that  he  omitted  to  state  the  security  in  the  proof  by 
"  inadvertence  "  within  the  meaning  of  clause  8. 
Now,  Buckley  J.  arrived  at  the  conclusion  that 
this  proof  omitted  to  state  the  security,  and  of 
course  to  value  it,  by  inadvertence;  but  tbe 
attention  of  Buckley  J.  does  not  seem  to  have 
been  called  to  the  fact  that  the  statement  in  the 
affidavit  is  open  to  the  comment  that  I  have  made 
upon  it.  Besides,  the  later  affidavit  of  Mr.  Cox, 
although  he  does  not  mention  the  state  of  the 
asset*  as  the  reason  for  omitting  to  value  his 
security,  does  show  conclusively  that  this  frame 
of  mind  continued  down  to  the  time  of  bis  swear- 
ing that  proof ;  that  is  to  say,  he  continued  to  take 
the  view  that  20s.  in  the  pound  would  be  obtained. 
I  do  not  think  that  Mr.  Cox,  by  that  affidavit, 
satisfies  the  onus  that  was  clearly  on  bim  of 
showing  that  the  statement  as  to  the  security  was 
omitted  by  inadvertence.  I  will  now  deal  with 
the  case  upon  the  assumption  that  the  proper 
view  to  take  of  Mr.  Cox's  sffidavit  is  that  it  was 
omitted  by  inadvertence.  But  if  it  is,  what  is 
the  state  of  things  ?  A  debt  is  due  to  solicitors 
from  their  client,  the  company,  and  they  are 
relying  upon  a  lien  which  has  arisen  during 
the  time  they  were  retained  by  the  company, 
not  by  the  liquidator.  In  the  course  of  this 
liquidation  it  became  necessary  to  realise  the 
assets  of  the  company,  and  Cox  and  Lafone  were 
acting  for  the  liquidator  in  the  matter  of  this 
realisation  of  the  assets.  They  put  in  a  proof 
which  negatived  their  having  any  lien  for  their 
debt,  and  they  allowed  their  client  to  invite 
tenders  for  the  sale  of  the  assets,  including 
portions  of  the  property  of  which  the  firm  hold 
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the  title  deeds.  They  allowed  their  client  to  do  that 
without  in  the  slightest  degree  warning  him  that, 
when  he  came  to  realise  that  part  of  the  property 
of  which  the  firm  held  the  title  deeds,  there  would 
be  a  difficulty  in  carrying  out  the  entirety  of  the 
contract  umess  20s.  in  the  pound  was  paid  to 
them  in  respect  of  their  bill  of  coats.   I  can  only 
say  that  such  conduct  by  the  solicitors  was  per- 
fectly consistent  with  the  proof  that  had  been  put 
in  on  behalf  of  the  firm — a  proof  which  was,of  course, 
within  the  knowledge  of  the  liquidator.  After 
these  tenders  had  been  sent  out  a  letter  is  written 
by  the  liquidator  on  the  2nd  Jan.  to  Cox  and 
Lafone,  which  runs  thus :  [His  Lordship  read  that 
letter  and  the  answer  of  the  5th  Jan.,  and  con- 
tinued :  ]  Now,  in  that  letter  of  the  5th  Jan.  there 
is  an  allegation  by  Cox  and  Lafone  of  their  lien, 
although  the  actual  exercise  of  it  is  limited  to 
that  policy  of  insurance.   As  a  matter  of  fact 
that  policy  was  included  in  the  property  which 
was  ultimately  sold,  although  not  apparently  in 
terms.   The  letter  did  not  in  any  way  refer  either 
to  the  proof  or  to  the  lien,  so  as  to  make  it  appear 
that  the  latter  would  in  any  way  interfere  with 
the  carrying  out  of  the  contract.   It  is  suggested 
that  it  is  impossible  that  the  liquidator  in  that 
state  of  things,  after  the  receipt  of  that  letter, 
could  have  actod  upon  the  assumption  that  the 
proof  as  put  in  was  in  accordance  with  the  facta 
and  in  accordance  with  the  position  taken  up  by 
Cox  and  Lafone.   I  do  not  agree.   I  can  well 
conceive  the  liquidator  receiving   that  letter 
without  in  the  slightest  degree  realising  that 
such  a  lien  was  churned  by  these  gentlemen 
as  would  interfere  with  the  carrying  out  of 
the  contract  for  the  sale.   It  seems  to  me  that 
these  solicitors  were  actuated  all  the  way  through 
by  a  confident  feeling  that  20*.  in  the  pound 
-would  be  paid,  and  under  those  circumstances 
they  did  not  call  the  attention  of  the  liquidator  to 
the  fact  that  they  were  insisting  upon  this  lien 
which  would  stand  in  the  way  of  the  completion 
of  the  sale.   Now,  the  sale  took  place  and  the 
deeds  were  handed  over  by  the  solicitors  to  the 
purchasers.   The  obvious  duty  of  the  solicitors, 
if  they  meant  to  rely  upon  this  lien,  was,  before 
they  handed  over  the  deeds,  to  call  the  attention 
of  the  liquidator  to  the  lien,  and  ask  him  whether 
he  had  any  objection  to  their  retaining  the  benefit 
ot  their  lien  notwithstanding  that  the  deeds  were 
handed  over  to  the  purchaser.   But  nothing  of 
that  sort  took  place.   In  that  state  of  things  the 
sale  went  through,  and  the  deeds  were  handed 
to  the  purchaser.   The  solicitors  now  come  to  us 
asking  for  leave  to  amend  or  withdraw  their  proof. 
I  think  that  leave  ought  not  to  be  given,  because 
the  solicitors'  object  in  amending  the  proof  is  to 
set  up  a  state  of  things  which  is  inconsistent 
with  their  own  proof  that   was  on  the  file 
at  the  time  of  tne  carrying  through  of  this 
sale,   and    is    inconsistent    also   with  their 
own  action  at  the  time  of  the  sale.  Counsel 
for   the   solicitors    did   not   deny   the  pro- 
position that  the  amendment  of  a  proof  ought 
not  to  be  allowed  if  the  position  of  the  parties 
has  been  altered  after  that  proof  has  been  put 
upon  the  tile,  and  while  it  remains  there,  if  the 
liquidator  has  altered  his  position  on  the  basis  of 
that  proof ;  but  a  distinction  was  drawn,  and  it 
was  said  it  was  not  sufficient  to  show  that  the 
solicitors  or  the  liquidator,  as  the  case  may  be, 
has  acted  in  a  manner  which  is  consistent  with 
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the  proof  as  it  then  stood,  but  it  must  be  shown 
that  he  so  acted  because  that  proof  was  on  the 
file.   I  do  not  agree  with  that.   It  seems  to  me  if 
one  man  allows  a  state  of  things  to  continue,  and 
another  acts  in  a  way  which  can  be  supported  if 
that  state  of  things  exists,  but  could  not  be  sup- 
ported unless  that  state  of  things  did  exist, 
that  you  ought  not  to  allow  the  person  who 
acts  in  that  way  to  be  prejudiced  by  altering 
a  state  of  things  which  existed  at  the  time  when 
he  so  acted.   It  seems  to  me  it  would  be  wrong 
to  throw  upon  the  liquidator  the  obligation  of 
showing  that  he  relied  upon  the  proof.  Whether 
the  proof  was  or  was  not  actually  present  to  his 
mind,  he  was  dealing  with  the  property  on  the 
basis  that  these  solicitors  had  no  lien.   I  think  it 
is  plain  the  liquidator  did  deal  with  the  property 
upon  the  basis  that  there  was  no  lien  at  all  upon 
it-   I  think  the  whole  conduct  of  the  solicitors, 
apart  from  the  letter  of  the  5th  Jan.,  was  such  as 
to  induce  him  to  suppose  that  there  waa  no  lien 
which  the  solicitors  could  enforce  which  could 
stand  in  the  way  of  the  completion  of  the  sale 
and  purchase ;  and  I  think  that  under  those  cir- 
cumstances we  ought  not  to  allow  the  solicitor* 
now  to  amend  the  proof.    Therefore,  in  my 
opinion,  this  appeal  should  be  allowed  :  first,  on 
the  ground  that  Mr.  Cox  has  not  satisfied  the 
onus  which  was  upon  him  of  showing  this  proof 
was  sworn  by  inadvertence.   I  have  no  doubt  it 
was  sworn  by  inadvertence,  so  far  as  Mr.  Cox 
was  aware  that  it  stated  there  was  no  security; 
but  I  am  not  satisfied  that  Mr.  Cox  had  not 
present  to  his  mind  that  his  firm  had  that  security. 
Secondly,  I  am  of  opinion  that  amendment  ought 
not  to  be  allowed  in  a  case  where  the  liquidator 
has  acted  in  a  way  which  was  consistent  with  the 
facts  mentioned  in  the  proof,  but  which  would  be 
inconsistent  with  the  suggestion  that  a  lien 
existed  which  is  now  sought  to  be  made  I  think, 
under  the  circumstances,  leave  to  amend  ought 
not  to  be  given,  and  that  the  appeal  should  be 
allowed. 

Stirling,  L.J. — I  am  of  the  same  opinion. 
The  first  point  to  be  considered  is  whether  the 
court  is  satisfied  that  the  omission  to  state  and 
value  the  security  claimed  by  the  solicitors  took 
place  by  inadvertence.  Now,  for  the  reasons 
which  have  been  given  by  my  learned  brother,  the 
evidence  appears  to  me,  as  it  does  to  him,  to  be 
very  unsatisfactory ;  but  I  am  not  prepared  to  say 
that  inadvertence  has  not  been  made  out,  though 
I  agree  with  my  Lord's  criticisms  of  the 
affidavit  I  prefer  to  rest  my  decision  on  the 
ground  that  the  granting  of  leave  to  amend  or  to 
withdraw  a  proof  is  not  a  matter  of  right,  but  is 
subject  to  the  control  of  the  court,  and  ought  not 
to  be  given  in  a  case  where,  in  the  interval 
between  the  date  when  the  proof  is  carried  in  and 
the  application  for  leave  to  amend  it,  the  position 
of  all  parties,  and  of  the  liquidator  in  particular, 
has  been  altered.  Now,  what  took  place  here  was 
this.  Tee  creditors  in  the  present  case  are 
solicitors,  and  they  had  been  solicitors  to  the 
company  which  is  being  wound-up,  and  had  due  to 
them  coats  to  the  amount  of  over  SOOZ.  in  respect  of 
their  services,  which  were  provable  in  the 
winding-up.  They  had  in  their  office  certain 
deeds  and  documents  belonging  to  the  company, 
and  the  liquidator  appointed  in  the  winding-up 
appointed  them  his  solicitors,  and  amongst  other 
things  upon  which  they  were  called  upon  to  advise 
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the  liquidator  was  the  sale  of  the  property  of  the 
company.   The  property  consisted  of  a  patent; 
freeholds  and  leaseholds  on  which  were  plant  and 
machinery,  fixed  and  movable ;  and,  lastly,  stock, 
in-trade.    Now,  that  being  the  state  of  things,  the 
solicitors  had  a  lien  on  the  documents  belonging 
to  the  company  for  the  debt  due  to  them  by  the 
company.    I  cannot  help  thinking  there  has  been 
some  misapprehension  by  the  partios  as  to  the 
nature  of  the  solicitors'  right.   It  seems  to  hare 
been  imagined  that  the  lien  on  the  documents 
gave  the  solicitors  a  charge  or  security  on  the 
property  to  which  the  documents  related ;  but  I 
need  not  say  that  is  an  entire  misapprehension. 
The  solicitors'  lien  simply  entitled  them  to  retain 
those  documents  in  their  hands  until  they  received 
payment  of  what  was  due  to  them  as  solicitors. 
Now.  that  being  so,  the  solicitors  advised  the 
liquidator  with  reference  to  this  sale,  and  it  seems 
to  me  it  was  their  duty  to  tell  the  liquidator 
plainly  what  rights  they  had  in  respect  of  these 
documents.   They  ought  to  have  told  him,  "  You 
have  to  sell  this  property,  but  you  must  remember 
we  cannot  complete  this  sale  without  payment  of 
our  costs,  and  we  will  not  part  with  the  deeds 
unless  and  until  we  are  paid  all  that  is  due  to  us 
from  the  company."   Then  the  liquidator  would 
have  been  in  a  position  to  consider  what  he  should 
do,  and  it  would  have  been  a  most  important 
thing  for  bim  to  consider  how  he  should  sell 
the  property.   The  patents,  for  example,  which, 
■as  I  understand,  were  in  the  possession  of  tbe 
solicitors,  would  undoubtedly  affect  the  title  to 
some  of  the  assets  of  the  company.    The  title  of 
the  leaseholds,  again,  would  be  affected  by  the 
lease.   As  regards  the  fixed  plant,  the  machinery 
and   stock  in-trade,   that    would   be  entirely 
unaffected.   Now.  that  question  has  arisen,  not 
only  on  the  sale  of  estates,  but  in  the  winding-up 
of  companies ;  and  usually  either  an  arrangement 
is  made  as  between  the  solicitor  and  the  trustee 
or  liquidator  by  which  the  deeds  are  parted  with, 
or,  if  the  parties  are  unable  to  come  to  arrange- 
ments between  themselves,  the  matter  must  be 
brought  before  the  court.   In  some  cases  it  might 
be  that  the  sale  could  go  on  practically  without  the 
title  deeds  being  produced  at  all,  and  the  liquidator 
would  simply  obtain  an  order  authorising  him  to 
pntthe  property  up  for  sale  with  conditions  such  as 
would  dispense  with  the  necessity  of  handing  over 
to  the  purchaser  the  deeds  to  which  the  purchaser 
would  otherwise  be  entitled.    That  is  all.  It 
sometimes  happens  a  sale  is  allowed  to  go  on  on 
condition  that  a  certain  amount  of  the  purchase 
money  shall  be  set  aside  to  meet  the  claims  of 
the  solicitor,  but  that  is  a  mutter  of  arrangement 
between  the  parties  themselves,  or  an  arrange- 
ment made  under  the  direction  of  the  court.  It 
is  admitted  that  no  arrangement  of  any  kind  has 
been  made  in  the  present  case.   The  whole  of  the 
company's  property  was  put  up  for  sale,  both 
that  to  which  the  title  deeds  related  and  that  to 
which  they  did  not    The  sale  took  place  and 
was  completed,  and  the  solicitors  handed  over 
the  deeds  to  the  purchaser  without  any  condi- 
tion, and,  having  done  that,  they  seek  to  retain  the 
amount  for  which  they  had  a  lien  out  of  the 
purchase  money ;  and  they  ask  the  court  to  assist 
them  in  making  good  their  claim,  and  allow  them 
to  withdraw  or  amend  their  proof.     I  think 
under  the  circumstances  they  should  not  be 
allowed  to  do  so,  and  the  appeal  will  be  allowed. 


Williams,  L.J. — I  omitted  to  say  that  I 
agree  with  Mr.  Reod's  argument  that  an  order 
giving  leave  to  amend  or  withdraw  the  proof 
would,  under  the  circumstances,  be  illusory. 

Solicitors :  Helder,  Roberts,  and  Co. ;  Cox  and 
La/one, 


Feb.  5,  6,  and  10. 
(Before  Williams,  Stirling,  and  Cozens- 
Hardy,  L.  JJ.) 

Baily  v.  British  Equitable  Assurance 
Company,  (a) 

APPEAL  FROM  THE  CHANCERY  DIVISION. 

Company—Alteration  of  regulation* — Assurance 
company  constituted  by  deed  of  settlement — 
Policy  participating  in  profits — Registration 
under  Companies  Acts — Power  of  company  to 
alter  rights  of  policy-holder — Companies  Act 
1S62  (25  &  26  Vict,  c.  89). »».  50, 209— Companies 
(Memorandum  of  Association)  Act  1890  (53  & 
54  Viet.  c.  62).  s.  1. 

An  insurance  company  was  constituted  in  1854 
by  a  deed  of  settlement  providing  that  the 
profits  were  to  be  divided  in  manner  directed  by 
the  by-laws,  and  that  any  provisions  of  the 
deed  and  any  by-law  might  be  altered  by  a 
by-law. 

In  1854  by -laws  were  made  which  provided  that 
profits  arising  from  the  participating  branch 
should  be  divided  among  the  policy-holders  in 
that  department. 

In  1886  the  plaintiff  effected  a  policy  on  his 
own  life  in  the  participating  branch,  relying 
on  the  statement  in  a  prospectus  of  the 
company  that  the  entire  profits  in  the 
mutual  department  were  divided  among  the 
policy-holders  v:ithout  any  deduction  for  a 
reserve  fund  ;  and  he  paid  a  higher  premium  in 
consequence  under  a  table  given  in  the  pro- 
spectus which  was  to  assure  a  sum  payable  at 
d-eath,  "  with  profits  in  addition." 

The  policy  contained  a  covenant  by  the  company  to 
pay  the  sum  assured  "  and  all  such  other  sums  (if 
any)  as  the  company  by  their  directors  may  have 
ordered  to  be  added  to  such  amount  by  way  of 
bonus  or  otherwise,  according  to  their  practice  for 
the  time  being." 

Profits  were  not  otherwise  expressly  mentioned. 

The  company  was  afterwards  registered  under 
sect.  209  of  the  Companies  Act  1862,  and  it 
was  now  proposed  under  the  Companies 
(Memorandum  of  Association)  Act  1890  to  sub- 
stitute a  memorandum  and  articles  of  associa- 
tion for  the  deed  of  settlement,  by  which  tke 
directors  would  be  empowered  to  appropriate 
5  per  cent,  of  all  the  profits  (including  those 
arising  from  the  mutual  department)  to  form 
a  reserve  fund. 

Held,  that  there  was  a  contract  between  the 
plaintiff  and  the  company  which  the  company 
could  not  alter  either  by  a  by-law,  special  reso- 
lution, or  articles  of  association;  that  the  word 
"practice  "  in  the  policy  could  not  liave  so  wide 
a  meaning  as  to  justify  an  alteration  of  the 
rights  of,  or  the  diversion  of  any  part  of  the 
profits  from,  the  participating  policy-holders. 

Decision  of  Kekewich  J.  affirmed. 

The  rights  of  a  shareholder  in  respect  of  his  shares, 
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except  to  far  at  they  may  he  protected  by  the 
memorandum  of  association,  are  by  statute 
made  liable  to  alteration  by  special  resolution, 
but  the  cate  of  a  contract  between  an  outsider 
and  the  company  it  entirely  different,  and  even 
a  shareholder  mutt  be  regarded  as  an  outsider 
in  to  far  at  he  contracts  with  the  company  other- 
wise than  in  respect  of  his  shares. 

Pant  t.  Symons  and  Co.  Limited  (89  L.  T.  Rep. 
525,  528 ;  (1903)  2  Ch.  500,  514)  not  followed 
on  that  point. 

Allen  v.  Gold  ReefB  of  West  Africa  (82  L.  T. 
Sep.  210;  (1900)  1  Ch.  656)  distinguished. 

This  action  waB  brought  by  a  participating 
policy-holder  ID  the  defendant  company,  on  behalf 
of  himself  and  all  other  the  participating  policy- 
holders, claiming  a  declaration  that  the  company 
was  not  entitled  to  pay,  apply,  or  dispose  of  any 
profits  arising  from  the  mutual  and  participating 
branch  of  its  business,  either  in  the  formation  of 
a  reserve  fund,  or  to  shareholders,  or  otherwise 
than  by  distributing  the  same  amongst  the 
holders  of  participating  policies,  or  in  accordance 
with  the  company's  by-laws  of  1854;  and  an 
injunction  to  restrain  the  company  from  paying 
or  applying  any  such  profits  contrary  to  such 
declaration. 

The  defendant  company  was  constituted  under 
the  Joint  Stock  Companies  Registration  Aot 
1844  (7  4  8  Vict.  c.  110)  by  a  deed  of  settlement 
dated  the  15th  July  1854  for  the  purpose  of 
carrying  on  the  business  of  a  life  and  fire 
assurance  company  and  of  an  annuity  endowment 
reversionary  interest  and  loan  association,  and  was 
afterwards  duly  registered  under  the  provisions 
of  sect.  209  of  the  Companies  Act  1862  as  an 
un limited  company. 

By  clause  9  the  profits  were  t  >  be  ascertained 
and  divided  in  a  manner  to  be  directed  by  a  by. 
law  or  by-laws.  By  clause  24  power  was  given 
to  the  company  by  extraordinary  general  meeting 
to  make  by-laws.  Clause  56  provided  that  any 
provisions  of  the  deed  of  settlement  and  any 
bye-law  might  be  altered,  repealed,  or  suspended 
by  a  by-law  or  by-laws,  but  not  otherwise. 

The  company  made  by-laws  from  time  to  time, 
and  those  passed  in  1854  contained  the  following 
provisions : 

(2)  That  in  tbe  beginning  of  January  and  July  in  ssob 
ysar  a  oalonlation  shall  bs  made  of  interest  upon  the 
amount  paid  op  in  respect  of  each  share  in  tbe  company 
at  the  rate  of  71.  per  cent,  per  unnum  np  to  the  next 
preceding  3 1  it  day  of  December  and  tbe  Jii'tb  day  of  June 
respectively,  and  such  Interest  shall  at  tome  time  in  the 
months  of  January  and  July,  to  be  fixed  by  the  directors 
for  that  purpose,  be  payable  to  the  holder*  of  the  shares 
oat  of  the  profits  of  the  company  only  at  the  company 'a 
chief  offioes  for  the  time  being,  but  every  shareholder 
•hall  be  entitled  to  receive  interest  only  from  the  time  of 
the  actual  payment  of  tbe  amount  so  paid  np,  notwith- 
standing the  payment  by  any  shareholder  of  ii.t;re*t  for 
the  time  any  call  was  in  arrear.  (3)  That  in  the  month  of 
January  in  the  year  1856  and  in  every  subsequent  third 
year  a  general  Talnation  and  calculation  shall  be  made 
of  the  wholo  insets  and  Liabilities  of  the  oompany,  and, 
after  carrying  forward  such  portions  (if  aoy)  of  the 
expenses  of  establishing  the  company  as  the  directors 
shall  consider  equitable,  the  net  profits  of  tbe  company's 
bu«iness  shall  be  ascertained  by  the  actuary  under  the 
direction  of  the  board  of  directors.  ( 1)  That  in  the  month 
of  January  in  the  respective  years  last  aforesaid  a  cal- 
culation shall  be  made  by  the  actuary  of  the  profits  that 
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I  have  arisen  in  the  departments  of  business  in  which  the 
I  assured  are  to  be  entitled  to  participate  in  profits,  and  in 
snob  calculation  a  fair  proportion  of  the  interest  herein- 
before directed  to  be  paid  and  of  the  other  expenses  of 
tbe  oompany  shall  be  charged  upon  snob  last-mentioned 
departments,  and  the  profits  so  ascertained  to  have 
ariien  from  tbe  said  last- mentioned  departments  of 
business  shall  be  set  apart  and  divided  amongst  the 
polioy -holders  in  such  departments  by  the  actuary  under 
the  superintendence  of  tbe  directors,  and  the  remainder 
of  tbe  profits  of  the  company  shall  be  divided  amongst 
the  shareholder  according  to  the  amonnt  of  shares  held 
by  each,  and  be  paid  to  them  along  with  the  next  half- 
yearly  dividend. 

By  the  by-laws  of  1893,  a  quinquennial  valua- 
tion and  ascertainment  of  profits  and  a  like 
quinquennial  division  of  profits  between  policy, 
holders  were  substituted  for  the  triennial 
valuation  ascertainment  and  division  of  profits 
■  prescribed  by  the  by-laws  of  1854.  From  1862  until 
alter  the  date  of  the  plaintiff's  policies  the  com- 
pany  issued  prospectuses  inviting  the  public  to 
become  policy-holders  in  the  company  upon  the 
terms  therein  stated.  These  prospectuses  con- 
tained (inter  alia)  the  following  statements : 

The  British  Equitable  Assurance  Company  affords 
the  public  advantages  unattainable  elsewhere. 

Mutual  Life  Insurance  Department.— In  ordinary 
mutual  societies  tbe  publio  sustain  tbe  following  dis- 
advantages, which  are  here  avoided  -.  (1)  Each  assurer 
in  10011  societies  is  personally  liable  for  tbe  entire 
engagements  of  the  society  ;  (2)  the  policy-holder  in 
suoh  societies  loses  a  large  portion  of  bis  profits  to  form 
a  reserve  fund,  which  is  in  fact  so  much  property  taken 
from  his  family  and  put  into  tbe  pockets  of  foreign 
parties ;  (3)  The  frequent  alterations  of  the  constitution 
of  such  societies  involve  considerable  risk  to  the  polioy* 
holders.  In  tbe  British  Equitable  Assurance  Company 
these  defects  are  avoided-  (1)  Complete  security  is 
given  to  every  policy-holder  absolutely  without  respon- 
sibility ;  (2)  the  current  expenses  of  working  the 
company  are  aeeeeied  rateably  on  the  premiums  received 
in  the  mutual  life  assurance  department  and  the  general 
premiums  and  the  entire  profits  made  by  the  oompany  in 
the  mutual  department,  after  deduoHng  the  expenses, 
are  divided  among  tbe  policy-holders  without  any  deduc- 
tion for  a  reseive  fund.  Tbe  polioy-holdtrs  are  thus 
placed  in  as  good  a  position  the  moment  they  enter  tbe 
oompany  as  if  they  had  been  ten  years  in  most  other 
societies.    The  profits  are  divided  every  three  years. 

In  Jan.  1886  the  plaintiff,  having  seen  a  pro- 
spectus of  the  company  and  relying  on  these  state- 
ment*, applied  for  and  obtained  two  participating 
policies  on  his  own  life  for  400Z.  and  3501.  respec- 
tively, dated  30th  Jan.  1886,  and  he  had  since  paid 
all  the  premiums  necessary  for  keeping  the 
policies  on  foot.  By  these  two  policies  the 
company  covenanted  with  the  plaintiff,  after  the 
expiration  of  one  calendar  month  after  satisfactory 
proof  of  biB  death,  to  pay  to  his  executors  or 
administrators  the  respective  sums  of  4002.  and 
850..,  "  and  all  such  other  sums  (if  any  )  as  the 
said  company  by  their  directors  may  have 
ordered  to  be  added  to  such  amount  by  way  of 
bonus  or  otherwise,  according  to  their  practice 
for  the  time  being."  These  policies  were  in  the 
common  form  then  used  by  the  company  in  like 
cases. 

The  statements  above  mentioned  were  printed 
on  tbe  back  of  the  form  of  proposal  which  the 
plaintiff  signed  and  formed  the  basis  of  his  appli- 
cation. The  proposal  was  to  insure  under  table  A, 
which  gave  the  "  annual "  premiums  to  assure  a 
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•urn  of  money  at  death,  with  profits  in  addition  ; 
and  at  the  foot  waa,  "  The  entire  profit*  divided 
triennially." 

On  the  4th  July  1903  the  company  was 
registered  aa  a  limited  company  under  the  Com- 
panies Acts  1862  to  1900,  with  a  memorandum 
and  articles  of  association  in  the  place  of  the 
deed  of  settlement.  The  memorandum  and 
articles  bad  been  approved  by  special  resolutions 
of  the  company,  and  a  petition  for  the  approval 
of  the  court  under  the  Companies  (Memorandum 
of  Association)  Act  1890  (53  &  54  Vict  c.  62) 
was  pending. 

The  plaintiff  alleged  that  the  effect  of  the  pro- 
posed articles  would  be  to  alter  the  existing 
system  of  profit  sharing  by  the  plaintiff  and 
other  participating  policy-holders,  and  to  deprive 
them  to  some  extent  of  the  rights  theretofore 
enjoyed  by  them ;  that  the  purport  of  the  pro- 
posed articles  was  that  5  per  cent,  of  the  profits 
of  the  company's  business,  including  the  profits 
arising  from  tho  departments  of  business  in 
which  the  assured  were  entitled  to  participate  in 
pronto,  would  be  set  aside  to  form  a  reserve  fund, 
until  snoh  fund  amounted  to  37,5001. ;  that  a 
tixed  »nTi"al  dividend  of  2*.  6d\  per  share  should 
1jc  paid  to  the  shareholders  out  of  the  profits  of 
the  company,  and  there  should  be  carried  to  the 
credit  of  the  shareholders'  profit  account  a  bonus 
equal  to  5  per  cent  of  the  divisible  profits  of  the 
life  assurance  branch  of  the  company's  business ; 
and  that  subject  thereto,  unless  and  until  other- 
wise determined  by  the  company  in  general  meet- 
ing, the  divisible  profits  of  the  whole  of  the 
company's  business  should  be  carried  to  the 
credit  of  the  life  assurance  branch,  and  to  such 
fund  thereof  as  the  directors  should  determine ; 
that  this  scheme,  if  carried  into  effect,  would  de- 
prive the  participating  policy-holders  of  10  per 
cent,  until  thepropoeed  reservefund  so  to  be  formed 
amounted  to  37,5001.,  and  after  that  of  5  per  cent, 
of  the  profits  which  under  the  former  scheme 
would  have  been  paid  to  them,  and  would  enable 
the  directors  to  divert  the  whole  or  any  part  of 
the  profits  to  some  other  fund ;  and  that  the  pro- 
posed scheme  was  contrary  to  the  terms  upon 
which  the  plaintiff  and  other  participating  share- 
holders effected  their  assurances  with  the  com- 
pany, and  to  the  statements  contained  in  the 
prospectus,  and  was  a  breach  of  the  contract  con- 
tained in  and  forming  the  basis  of  the  policies. 

By  the  statement  of  defence  tho  company 
alleged  that  the  plaintiff  had  knowledge  or  notice 
of  the  constitution  and  of  the  rules  and  regula- 
tions of  the  company,  which  included  power  from 
time  to  time  to  make  alterations  and  amend- 
ments thereof  by  means  of  by-laws;  and  that 
the  proposed  alteration  in  the  method  of  dis- 
tributing- the  profits  was  a  fair,  honest,  and 
businesslike  modification  thereof ,  carried  out  in  a 
manner  permitted  by  the  constitution  ef  the 
company,  and  that  the  policy-holders  would  be 
very  largely  benefited  by  it. 

Kekewicn,  J.  expressed  an  opinion  that  the 
company  were  acting  in  good  faith,  but  he 
held  that  the  representation  in  the  prospectus 
must  be  regarded  as  part  of  the  contract  with 
the  policy-holders,  and  in  his  Lordship's  opinion 
there  was  a  contract  with  the  participating  policy- 
holders that  there  should  be  no  reserve  fund,  but 
that  the  whole  of  the  profits  arising  from  the 
mutual  department,  less  certain  deductions  for 


working  expenses,  should  be  divisible  among  the 
policy-holders,  and  he  made  a  declaration  that  the 
company  ought  to  continue  to  distribute  the 
entire  profits  accordingly. 
The  company  appealed. 

It  was  a  greedy  between  the  parties  that  tho 
ouestion  upon  which  the  decision  of  the  court  was 
desired  was  whether,  having  regard  to  the  con- 
tractual relations  between  the  company  and  the 
participating  policy-holders,  the  company  was  at 
liberty  to  alter  the  provisions  of  by-law  4  of  the 
by-laws  of  1854  in  such  a  manner  as  to  alter  the 
rights  of  those  policy-holders  t  j  profits  under  the 
by-law. 

Warrington,  K.C.  and  Whinney  for  the  appel- 
lant company. — The  contract  is  to  be  found  in  the 
policy,  and  that  contract  is  to  pay  the  amount 
assured  and  such  other  sums  as  the  directors  may 
have  ordered  to  be  added  "according  to  their 
practice  for  the  time  being."  The  words  "  for  the 
time  being"  show  that  it  was  contemplated  that 
this  practice  might  differ  from  time  to  time,  and 
therefore  the  proposed  alteration  will  not  be  a 
breach  of  contract.  Under  the  deed  of  settlement 
there  was  power  to  alter  the  by-laws  from  time 
to  time.  The  contract  contained  in  the  policy  is 
not  affected  by  the  statements  in  the  prospectus.. 
There  is  nothing  which  binds  the  company  not 
to  create  a  reserve  fund.  The  policy,  which  is 
the  contract  between  the  parties,  is  not  silent  on 
the  subject ;  therefore  the  prospectus  cannot  be 
treated  as  a  collateral  agreement.  Ertkine  v. 
Adeane  (29  L.  T.  Rep.  234;  L.  Bep.  8  Ch.  App.  756) 
was  a  different  case.  There  a  loaee  was  executed 
on  the  faith  of  a  separate  agreement.  The  com- 
pany can  only  contract  in  a  particular  way — that 
is,  under  seal—and  the  policy  is  the  only  dooument 
under  seal.  If  the  appellant  is  right,  the  policies 
could  be  varied  by  informal  transactions  entered 
into  before  they  were  granted.  The  deed  of 
settlement  authorises  the  directors  to  grant 
policies— not  to  make  special  agreements  with 
various  policy-holders: 

Pipe  v.  City  and  Suburban  Permanent  Building 
Society,  68  L.  T.  Rep.  84G  ;  (16D3)  2  Ch.  31 1  ; 

Allen  v.  Gold  Rerjt  of  W«»t  Africa,  82  L.  T.  Bep. 
210;  (1000)  1  Ch.  056  ; 

Punt  v.  Symon*  and  Co.  Limited,  89  L.  T.  Rap.  525  i 
(1903)  2  Ch.  506. 

It  does  not  follow  that  the  formation  of  a 
reserve  fund  will  decrease  the  profits ;  it  may  well 
be  that  they  will  be  increased  by  the  increase  of 
the  number  of  policies. 

P.  O.  Lawrence,  K.C.  and  Oatey  for  the 
plaintiff.  —  The  company  may  have  a  power 
to  make  some  alterations  in  the  provisions  of 
the  deed  of  settlement  but  they  have  no  power 
to  create  a  reserve  fund  by  taking  some  of 
the  profits  from  the  participating  policy-holders. 
They  now  propose  to  do  wh.it  in  the  pro- 
spectus they  pointed  out  is  the  vice  of  other 
companies.  The  respondent  made  his  proposal 
for  a  policy  under  table  A  of  the  company's 
tables,  and  has  paid  a  higher  premium  to  secure 
those  benefits.  Neither  of  the  cases  cited  apply 
here,  as  in  this  case  the  policy  was  applied  for  on 
the  faith  of  the  prospectus.  If  no  profit  was 
earned,  the  directors,  of  course,  would  not  order 
any  sum  to  be  added,  nor  probably  would  they  if, 
according  to  actuarial  calculations,  there  would  be 
no  profit  The  word  "  practice  "  cannot  be  con- 
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atrtied  so  widely  as  to  permit  the  company  to  do 
what  is  proposed.  If  there  are  any  profits  in  this 
branch  the  participating  policy-holders  are 
entitled  to  have  them.  The  court  will  not  allow 
the  company  to  break  the  contract  they  bare 
made.  In  the  cases  referred  to,  the  companies 
had  been  incorporated  under  tbe  Companies  Acts, 
and  tbere  was  power  to  alter  the  articles  of  asso- 
ciation under  sect.  50  of  the  Act  of  1862.  But  in 
this  case  there  is  a  deed  of  settlement,  and  there 
is  no  statutory  right  to  alter  the  rights  of  the 
participating  shareholders  in  the  way  proposed  : 
JTtvirn*  t.  Leaf,  1  H.  <fc  M.  681. 

Warrington  in  reply. — This  company  was  regis- 
tered under  sect.  2i>9  of  tbe  Companies  Act  1862, 
and  under  sect.  U»6  the  deed  of  settlement  is 
to  be  deemed  to  contain  the  conditions  and 
regulations  of  the  company  in  the  same  manner 
and  with  the  same  incidents  as  if  they  were  con- 
tained in  a  memorandum  and  articles  of  associa- 
tion ;  and  sect.  50  gives  any  company  within  the 
Act  power  to  alter  the  articles  by  a  special 
resolution.  The  company  therefore  has  power  by 
special  resolution  to  alter  any  provisions  in  the 
deed  of  settlement  and  any  by-law,  and  the 
plaintiff  is  seeking  to  prevent  tbe  company  from 
exercising  its  statutory  power : 

Re  European  Auurance  Society  ;  Ramta<j'>  case, 
:J5  L.  T.  Kep.  654  ;  3  Ch.  Div.  388  ; 

Re  English  and  lri$h  Church  and  Vnivertity 
Atturance  Society,  3  L.  T.  Bsp.  724J;  1  H.  &  M. 
8b,  104. 

Cur.  adv.  tu//, 

Feb.  10.— Cozens-Hardy,  L.J.  read  the  judg- 
ment of  the  court  as  follows  This  is  an  appeal 
from  the  judgment  of  Kekewich,  J.,  who  has  in 
effect  held  that  the  profits  attributable  to  the  par- 
ticipating polioy  branch  of  the  company's  busi- 
ness, after  certain  undisputed  deductions,  ought 
to  continue  to  be  paid  to  tbe  holders  of 
participating  policies,  and  ought  not  to  be 
applied  to  the  creation  of  a  reserve  fund  or  for 
any  other  purpose.  The  defendant  company  was 
originally  constituted  under  a  deed  of  settlement 
in  1854.  By  clause  i>  the  profits  were  to  be 
ascertained  and  divided  in  manner  directed  by  a 
by-law  or  by-laws.  And  by  clause  56  any  pro- 
visions of  the  deed  of  settlement  and  any  l>y-law 
might  be  altered,  repealed,  or  suspended  by  a 
by-law.  By-laws  were  duly  passed  by  the  com- 
pany in  1854.  [His  Lordship  read  the  by- laws  2,  3, 
and  4  of  1854.  above  stated,  and  continued :]  These 
by-laws,  so  far  as  material  for  the  present  purpose, 
were  in  force  in  1886,  when  the  plaintiff  effected 
two  policies  in  the  mutual  or  participating  branch 
of  the  defendant  company.  It  is  admitted  that 
the  plaintiff  relied  upon  the  statements  contained 
in  a  prospectus  issued  by  the  company,  in  which 
the  special  advantages  of  the  mutual  or  partici- 
pating policies  are  set  forth  in  emphatic  language 
— e.g.,  Whereas  in  ordinary  mutual  societies  the 
policy-bolder  loses  a  large  portion  of  his  profits  to 
form  a  reserve  fund,  the  entire  profits  in  the 
defendants'  mutual  department  are  divided 
among  the  policy-holders,  without  any  deduction 
for  a  reserve  fund.  The  proposal,  which  was  not 
before  Kekewich,  J.,  but  which  has  been  admitted 
in  evidence  before  us,  shows  that  it  was  for  a 
sum  "payable  at  death  under  table  A."  This 
language  is  intelligible  by  reference  to  the 
prospectus,  which  prints  table  A  with  the  follow- 


[Ct.  op  App. 


ing  words  at  its  head  :  "  Annual  premiums  to 
assure  a  sum  of  money  at  death  with  profits  in 
addition/'  and  the  following  words  at  its  foot: 
"The  entire  profits  divided  triennially."  The 
premium  payable  in  respect  of  a  participating 
policy  is,  of  course,  higher  than  in  respect  of  a 
non-participating  policy.   One  of  the  questions  in 
the  proposal,  applicable  only  to  policies  in  the 
mutual  department,  was  as  follows  :  "  XI. — Are 
any  profits  which  may  be  declared  to  be  appro- 
priated by  way  of  addition  to  the  policy,  or  re- 
duction from  the  future  premiums,  or  making  the 
policy  payable  during  lifetime  ?  "   To  which  tbe 
plaintiff  answered :  "  By  way  of  addition."  This 
proposal  was  accepted  by  the  company.  The 
actual  policy  as  issued  contained  a  covenant  by 
the  company  to  pay  tbe  full  sum  assured,  "  and 
all  such  other  sums  (if  any)  as  the  said  company 
by  their  directors  may  have  ordered  to  be  added 
to  such  amount  by  way  of  bonus  or  otherwise, 
according  to  their  practice  for  the  time  being." 
The  indorsed  conditions  mention  the  deed  of 
settlement  and  the  by-laws  and  the  documents 
addressed  to  the  company,  which  would  include 
the  proposal ;  but  the  wordB  I  have  read  are  the 
only  words  in  the  policy  itself  expressly  mention- 
ing profits.   It  has  been  agreed  that  the  only 
question  upon  which  our  judgment  is  desired 
is   this — whether,  having   regard  to  tbe  con- 
tractual relations  between  the  company  and  tbe 
participating  policy-holders,  the  company  are  at 
liberty  to  alter  the  provisions  of  by-law  4  of  1854 
in  such  a  manner  as  to  alter  the  rights  of  those 
policyholders  to  profits.   This  being  so,  it  is  not 
necessary  to  consider  whether,  apart  from  such 
agreement  or  admission,  there  would  be  any  real 
difficulty  in  so  far  connecting  the  plaintiff's 
policy  with  the  by-laws  and  with  the  prospectus 
as  to  identify  it  with  the  participating  policy 
described  in  tbe  prospectus.    It  must  be  assumed, 
therefore,   that  by-law  No.  4  was  originally 
applicable  to  this  policy.    Now,  under  this  by- 
law it  is  for  tbe  directors,  with  the  assistance  of 
tbe  actuary,  to  ascertain  what  (if  any)  are  the 
profit*  of  the  participating  branch,  but  the  amount 
so  ascertained  "  shall  be  set  apart  and  divided 
amongst  the  policy-holders  "  in  that  department. 
The  directors  have  no  power  under  the  by-law  to 
apply  any  portion'of  those  ascertained  profits  to 
the  formation  of   a   reserve  fund  or  to  the 
relief   of   the   shareholders.    It   is,  however, 
contended  that  as  tbe  company  was  registered 
under  sect.  209  of  the  Companies   Act  1862, 
it  thereby  acquired   power    by  special  resolu- 
tion to  alter  all  or  any  of  the  provisions  of 
the  deed  of  settlement,  not  being  in  the  nature 
of  a  memorandum  of  association,  and  all  or  any 
of  the  by-laws,  and  that  the  plaintiff  is  seeking  to 
restrain  tbe  company  from  altering  by-law  No.  4 
in  exercise  of  this  statutory  power.   And  it  is 
said  that,  apart  from  tbe  statute,  the  deed  of 
settlement  itself  contained  a  power  to  alter  the 
by-law,  of  which  power  the  plaintiff  had  notice. 
I  cannot  assent  to  this  argument.   As  between 
the  members  of  a  company  and  the  company,  no 
doubt  this  proposition  is  to  some  extent  true. 
The  rights  of  a  shareholder  in  respect  of  his 
shares,  except  so  far  as  they  {may  be  protected 
by  the  memorandum  of  association,  are  by  statute 
made  liable  to  be  altered  by  special  resolution : 
(see  Allen  v.  Gold  Jleefs  of  West  Africa,  ubi  sup  ). 
But  the  case  of  a  contract  between  an  outsider 
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and  the  company  is  entirely  different,  and  even  a 
shareholder  must  be  regarded  as  an  outsider  in  so 
far  as  be  contracts  with  the  company  otherwise 
than  in  respect  of  his  Bhares.  It  would  be  dan- 
gerous to  hold  that  in  a  contract  of  loan  or  a 
contract  of  service  or  a  contract  of  insurance 
validly  entered  into  by  a  company  there  is  any 
greater  power  of  variation  of  the  rights  and 
liabilities  of  the  parties  than  would  exist 
if,  instead  of  tbe  company,  the  contract- 
ing party  had  been  an  individual.  A  company 
cannot,  by  altering  its  articles,  justify  a  breach  of 
contract.  But  it  is  further  contended  that  by 
the  terms  of  the  policy  the  company  are  only 
bound  to  pay  sucn  profits  as  the  directors, 
"according  to  their  practice  for  the  time  being," 
may  order  to  be  added,  and  that  the  directors 
may  regulate  their  practice  by  reference  to  a 
special  resolution  creating  a  reserve  fund.  This 
argument  really  involves  the  proposition  that  it 
is  competent  to  the  directors  to  change  a  par- 
ticipating policy  into  a  non-participating  policy. 
Tbe  word  "practice  "  cannot  have  such  a  wide 
meaning.  it  cannot  justify  an  alteration  of 
rights  or  tbe  diversion  of  any  part  of  the  profits 
from  the  participating  policy-holders.  In  the 
present  case  there  was  a  contract  for  value  be- 
tween the  plaintiff  and  the  company  relating  to 
tbe  future  profits  of  a  particular  branch  of  the 
company's  business,  and  tbe  company  ought  not 
to  be  allowed,  by  special  resolution  or  otherwise, 
to  break^  that  contract.   The  appeal  must  be 

Solicitors  for  all  parties :  Henry  Gover  and  Son. 


Friday,  Feb.  19. 

(Before   Williams,    Stirling,  and  Cozens- 
Hardy,  L.JJ.) 

Be  Chapman  ;  Perkins  v.  Chapman,  (a) 

APPEAL  FROM  THE  CHANCERY  DIVISION. 

Will — Forfeiture  clause — "  Shall  thenceforth  cease 
and  determine  *' — Alienation  or  bankruptcy — 
Marriage  within  certain  degree  of  kindred,  or 
without  content  of  trustees — Marriage  between 
date  of  will  and  death  of  testator. 

A  testator  declared  that  certain  benefits  given  by 
the  will  to  his  sons  and  daughters  should 
"  thenceforth  cease  and  determine  on  alienation 
or  bankruptcy, or  if  they  married  within  a  certain 
degree  of  kindred,  and  as  to  his  daughters  with, 
out  the  written  consent  of  his  trustees. 

Between  the  date  of  the  will  and  the  death  of  the 
testator  a  daughter  married  within  that  degree. 

Held  (CozenS'Hardy,  L  J.  dissenting),  that  there 
was  sufficient  in  the  context  of  the  will  to  shoxc 
that  the  testator  intended  the  provision  as  to 
forfeiture  to  apply  only  to  marriages  which  took 
place  after  his  death. 

Decision  of  Kekewich,  J.  reversed. 

Per  Williams  and  Stirling,  L.JJ. :  The  decision  in 
Metcalfe  c.  Metcalfe  (65  L.  T.  Rep.  42ti;  (1891) 
3  Ch.  1),  in  which  it  was  held  that  a  forfeiture 
clause  took  effect  in  the  case  of  bankruptcy  or 
alienation  between  the  date  of  the  will  and  the 
testators  death,  applies  only  to  the  particular 
acts  of  forfeiture  there  considered. 

(a)  Beporteu  by  W.  c,  Bins,  Esq.,  Barrlstw-et-Lsw. 


[Ct.  op  App. 


Edward  Chapman  by  his  will,  dated  the  24th 
March  1881,  after  making  certain  specific  and 
pecuniary  bequests,  devised  and  bequeathed  all 
his  real  and  residuary  personal  estate  to  trustees 
upon  trust  to  sell  and  convert  the  same,  and  to 
invest  the  net  residue  of  the  proceeds  thereof,  and 
to  stand  possessed  of  the  said  investments  upon 
trust  to  apply  the  income  thereof  as  therein 
directed  until  the  date  fixed  by  him  for  distribu- 
tion. And  he  directed  that  at  the  date  of 
distribution  the  investments  and  accumulations  of 
income  of  bis  trust  estate  should  be  divided  into 
qb  many  equal  shares  as  the  number  of  his  sons 
and  daughters  present  and  future  (other  than  one 
daughter,  whom  be  mentioned),  who  either  died 
before  the  date  of  distribution  leaving  a  child  or 
children  living  at  the  date  of  distribution,  or  were 
living  at  tbe  date  of  distribution,  one  such  share 
to  be  allotted  in  respect  of  each  such  son  and 
daughter,  the  share  to  be  allotted  in  respect 
of  each  son  and  daughter  dying  before  the 
date  of  distribution  leaving  a  child  or  children 
living  at  that  date  to  be  in  trust  for  such 
child  or  children  as  therein  mentioned,  and 
the  share  to  be  allotted  in  respect  of  each  son 
living  at  the  date  of  distribution  to  be  in  trust 
for  such  son  absolutely,  and  the  share  to  be 
allotted  in  respect  of  each  daughter  living  at  that 
date  to  be  upon  trust  as  to  the  income  for  the 
daughter  for  life  without  power  of  anticipation, 
and  after  her  death  to  be  upon  trust  for  her 
children  and  remoter  issue,  and  her  brothers  and 
Bisters  and  their  issue  (other  than  the  daughter 
before  excluded),  as  she  should  appoint,  and  in 
default  of  appointment  upon  trust  for  her 
children  or  child  as  therein  mentioned,  with  a 
gift  over  on  the  failure  of  the  vesting  of  any  share. 
And  he  declared  • 

That  if  any  son  or  daughter  of  mine  ahall  do  or  Buffer 
any  act  whether  by  way  of  alienation,  charge,  or  other- 
wise and  including  any  act  under  any  statutes  of  bank- 
ruptcy or  for  tbe  relief  of  insolvent  debtors  for  tbe 
time  being  by  reason  or  means  whereof  any  part  or 
share  of  him  or  her  in  any  income  or  capital  of  my  said 
estate  to  or  of  which  he  or  she  shall  not  have  already 
become  entitled  in  possession  or  be  for  tbe  time  being 
actually  entitled  to  tbe  receipt  sball  or  but  for  this  pre- 
sent clause  would  become  wholly  or  in  part  vested  in 
or  payable  to  any  other  person  or  persons,  or  if  be  or 
she  shall  oontraot  any  marriage  forbidden  by  me  a* 
hereinafter  expressed,  then  and  in  any  such  case  his  or 
her  share,  right,  title,  and  interest  of,  in,  and  to  my  B&id 
trust  estate  and  the  inoome  thereof  Bball  thenceforth 
cease  and  determine,  and  my  said  trust  estate  shall 
thenceforth  go  and  be  held  in  Buoh  manner  as  the  same 
would  have  been  held  if  he  or  she  had  died  before  me 
without  leaving  any  obild  or  children  living  at  my  death. 
And  I  declare  that  the  marriages  forbidden  by  me  are 
in  the  case  of  son  or  daughter  marriage  with  a  person  of 
any  degree  of  kindred  unless  more  remote  than  third 
cousin  and  also  in  the  case  of  a  daughter  marriage  con- 
tracted without  the  previous  written  consent  of  the 
trustees  or  trustee  for  the  time  being  of  this  my  will,  or 
if  more  than  two  of  a  majority  of  them. 

On  the  9th  Nor.  1886  the  appellant,  one  of  the 
testator's  daughters,  married  her  first  cousin. 

The  testator  died  on  the  23rd  Dec.  l!H>2  with- 
out altering  his  will. 

A  summons  was  taken  out  by  the  daughter 
against  the  trustees  of  the  will  to  have  it  de- 
clared whether  or  not  she  had  by  her  marriage 
forfeited  her  share  and  interest  in  the  testator's 
trust  estate. 
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The  summons  was  heard  by  Kekewich  J.,  who 
held  that  the  caBe  was  within  Metcalfe  v.  Metcalfe 
(65  L.  T.  Rep.  426;  (1881)  3  Cb.  1),  and  the 

Slalntiff,  having  married  within  the  prohibited 
egree,  had  forfeited  her  Bhare  and  interest  in  the 
testator's  estate,  and  also  that  of  her  children. 
The  plaintiff  appealed. 

Umohn,  K.C.  and  E.  Clayton  for  the  appellant. 
— The  whole  will  ■hows  that  the  testator  only 
intended  this  forfeiture  to  take  place  in  the  event 
of  a  marriage  within  the  prohibited  degree  takiDg 
place  after  his  death.  In  Metcalfe  v.  Metcalfe  (6'> 
L.  T.  Rep.  426 ,  (1891)  3  Ch.  1)  it  was  held  that  a 
forfeiture  took  place  in  the  event  of  bankruptcy 
between  the  date  of  the  will  and  the  death  of  the 
testator,  unless  it  had  been  annulled  at  the  date 
of  hie  death.  The  oonrb  there  gave  what 
Bowen  L.J.  called  a  non-natural  meaning  to  this 
clause  in  order  to  give  effect  to  what  they  con. 
sidered  the  intention  of  the  testator.  But  that 
rule  ought  not  to  be  extended  to  a  case  like  this. 
The  clause  should  be  interpreted  differently  here, 
where  it  refers  to  marriage,  which  is  such  a 
different  thing  to  bankruptcy.  The  same  word* 
have  been  interpreted  differently  with  regard  to 
different  subject-matters  : 

Forth  v.  Chapman,  1  P.  Wins.  603,  667. 

Here  the  husband  might  have  died  or  the 
marriage  might  have  been  dissolved  between 
the  date  of  the  will  and  the  testator's  death. 
The  appellant  could  not  be  aware  of  this 
provision  until  after  the  death  of  the  testator,  and 
if  the  testator  had  intended  that  the  clause  should 
apply  to  this  marriage  he  could  have  said  so 
expressly  in  his  will. 

Levett,  K.G.  and  lectin  for  the  respondents. — 
A  will  speaks  from  the  deatb  of  the  testator  as 
-to  property  only,  and  not  as  to  other  things : 

Wills  Aet  1837  (1  Viot.  o.  26),  •.  24 : 
Bullock  v.  Bennett,  7  D.Q.  M.  A  O.  293,  235. 

The  will  shows  the  testator  intended  that  if  any 
.daughter  at  aDy  time  married  within  the  pro- 
hibited degree,  a  forfeiture  should  *.ake  place.  A 
testator  using  the  word  "  shall "  means  from  the 
date  of  the  will,  not  after  his  death.  If  a  child 
had  become  bankrupt  after  the  date  of  the  will, 
and  the  bankruptcy  had  not  been  annulled  at  the 
date  of  the  testator's  death,  that  child's  interest 
.under  the  will  would  have  been  forfeited: 

Trappet  v.  Meredith,  26  L,  T.  Rep.  5  ;  L.  E»p.  7 

Cb.  App.  248 ; 
Aneona    v.  Waddell,  40  L.  T.  Eep.  31 ;  10  Ch. 

Div.  157  ; 
Metcalfe  v.  iletcalfe  (ubi  »up.). 

The  provision  as  to  forfeiture  both  on  bank, 
ruptcy  and  on  a  prohibited  marriage  is  contained 
in  one  clause,  ana  should  be  construed  in  the  same 
.manner  as  regards  both  of  them. 

IP.  A.  Buetell  for  the  widow. 

Upjohn,  K.C.  in  reply. 

Williams,  L.J. — The  question  which  we  have 
to  determine  in  this  case  is  really  from  what  date 
this  will  speaks  gtwi  the  forfeiture  clause.  It  was 
decided  in  Bullock  v.  Bennett  {ubi  tup.)  that 
sect.  24  of  the  Wills  Act  1837  has  no  application 
except  so  far  as  a  will  is  speaking  as  to  property ; 
and  everyone  would  agree,  therefore,  that  in  this 
case  no  argument  can  be  founded  upon  that  sec. 
ticn,  and  we  are  left  in  the  same  position  as  we 


should  have  been  in  before  the  Wills  Act.    Now,  I 
go  a  step  further  than  the  decision  in  Bullock  v. 
Bennett.   There  was  an  old  rule  before  the  Wills 
Act  as  to  the  time  from  which  a  will  should  apeak 
with  regard  to  personalty — namely,  that  it  ahould 
speak  from  the  death — I  say  again,  as  was 
decided  in  Bullock  v.  Bennett  with  regard  to 
sect.  24  of  the  Wills  Act  1837,  that  rale  only 
applied  to  the  property.   Therefore  we  have  to 
look  at  the  will  and  see  from  what  date  it  speaks. 
I  rathei  feel  that  the  true  proposition  is  that 
where  yon  have  got  the  date  of  a  will,  either  on  the 
will  or, possibly  asceitained  by  evidence,  when  a 
testator  uses  words  of  futurity,  prima  facie  those 
words  should  be  read  as  speaking  from  the  date 
of  his  making  his  will  and  not  from  the  date  of  his 
death.    It  may  be  a  strong  presumption  ;  bat  if 
there  is  a  presumption  one  way  or  the  other,  I 
think  that  that  is  the  more  likely  presumption. 
But  I  do  not  think  that  matters.  We  are  entitled, 
and  bound,  to  teke  this  will  and  look  at  it  and 
construe  its  clauses  and  see  from  what  date  the 
testator  intended  the  words  of  futurity  in  this 
particular  clause  of  this  particular  will  to  apeak, 
and  it  seems  to  me  that  we  have  ample  here  to 
show  that  this  testator  intended  that  these  acts 
of  forfeiture  to  which  he  refers  should  be  acts  of 
forfeiture  occurring  after  his  death.   I  need  not 
go  through  all  the  clauses  again.   We  have  heard 
very  cogent  arguments  about  them ;  but,  speak- 
ing shortly,  the  two  instances  of  user  of  words 
( there  are  a  great  many  mora  than  two)  in  this 
particular  clause  indicating    that  the  testator 
intended  that  the  acts  of  forfeiture  should  be 
acts  of  forfeiture  after  his  death  which  struck  me 
most  as  I  heard  them  read  were  the  words,  "  then 
and  in  any  such  case  his  or  her  share,  right, 
title,  and  interest  of,  in,  and  to  my  said  trust 
estate  and  the  income  thereof  shall  thenceforth 
cease  and  determine  "  ;  and  the  other  words  are 
the  words  relating  to  the  consent  of  the  trustees. 
Here  we  have  one  forfeiture  clause,  and  I  think 
that  there  is  amply  sufficient  here  to  show  that 
the  testator  meant  that  the  acts  of  forfeiture 
should  be  acts  taking  place  after  his  death. 
Now,  if  that  is  so,  there  is  an  end  of  the  case, 
because,  when  one  arrives  at  that  construction, 
the  necessary  result  has  been  determined.  But 
I  want  to  say  a  word  or  two  about  the  cases. 
We  have  bad  our  attention  called  to  lie  Metcalfe  ; 
Metcalfe  v.  Metcalfe.   That  is  a  case  decided  in 
the  Court  of  Appeal  by  Lindley,  Bowen,  and 
Fry,  L  J  J.   Lindley,  L.J.  begins  his  judgment  by 
saying:   "The  first  question  on  the  appeal  is 
whether  the  language  of  this  forfeiture  clause 
has  any  application  to  a  bankruptcy  which  took 
place  before  the  death  of  the  testator.  If  we  only 
look  at  the  words  of  the  clause,  there  would  seem 
to  be  a  difficulty  in  construing  it  so  as  to  include  a 
bankruptcy   commencing  before  the  testator's 
death — that  is,  before  the  will  came  into  opera, 
tion."   In  my   judgment,   what  Lindley,  L.J. 
means  there  is,  tuat  if  you  take  in  that  case  the 
words  of  the  will,  the  words  are  such  as  to  lead 
you  to  the  conclusion  that  the  testator  intended 
the  acts  of  forfeiture  to  be  acts  occurring  after 
his  death,  and  you  find  in  the  will  in  that  case 
various  things  pointing  to  this  intention  of  the 
testator,  some  of  them  resembling  very  much 
things  which  we  find  in  this  will.   Take,  for 
example,  the  provision  that  "my  said  trustees 
or  trustee"  (that  means  the  trustees  or  trustee 
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of  that  will)  "  shall  upon  such  act  or  default,  or 
upon  such  operation  01  law  as  aforesaid,  pay  or 
apply."  Having  come  to  that  conclusion,  then 
the  court  proceeded  to  ask  themselves  whether 
the  decision  in  Trappet  v.  Meredith  (ubi  tup.) 
applied—a  decision  which  I  understand  to  he 
one  relating  exclusively  to  the  particular 
act  of  forfeiture  constituted  by  alienation  or 
by  an  act  of  bankruptcy :  and  they  held  that,  not- 
withstanding  the  date  from  which  the  will  was 
intended  to  speak,  they  were  bound  by  the  deci- 
sion of  the  Conrt  of  Appeal  in  Trappet  v. 
Meredith,  overruling  James,  V.O.,  to  hold  that, 
at  whatever  time  that  particular  act  of  forfeiture 
took  plaoe,  whether  antecedently  to  the  date  from 
which  the  forfeiture  clause  was  to  speak  or  subse- 
quently to  it,  it  was  an  act  of  forfeiture  which 
would  have  deprived  the  legatae  of  the  benefit  of 
the  estate.  I  do  not  think  that  that  decision 
ought  to  be  applied  to  anything  else  but  that 
particular  act  of  forfeiture.  I  think  myself  that 
if  that  particular  court  had  had  to  deal  with  this 
case,  they  would,  as  far  hs  I  can  judge  from  their 
judgments,  have  arrived  at  the  same  conclusion 
chat  I  have  arrived  at.  The  result,  in  my  opinion, 
is — first,  that  this  will  refers  to  marriages  which 
occur  after  the  death  of  the  testator,  as  being  the 
marriages  upon  which  tbe  forfeiture  is  to  take 
place  ;  and.  secondly.  I  think  that  there  is  nothing 
in  Re  Metcalfe;  Metcalfe  v.  Metcalfe  (ubi  tup.) 
which  applies  to  such  a  case  as  this.  I  think  tbe 
decision  in  that  case  applies  only  to  the  particular 
act  of  forfeiture  with  which  the  court  had  to  deal 
there.  I  think,  therefore,  that  this  appeal  should 
be  allowed. 

Stirling,  L.J. — I  am  of  the  same  opinion,  bnt 
I  confess  that  I  have  felt  very  great  difficulty  in 
dealing  with  the  case.  In  this  case  the  testator, 
having  conferred  benefits  on  his  children,  sons 
and  daughters,  has  introduced  a  forfeiture  clause, 
upon  which  the  whole  question  turns,  and  the  acts 
which  are  to  occasion  forfeiture  are  of  two  classes. 
Now,  if  there  were  no  authority  bearing  on  the 
question,  I  should  have  said  that  the  language  of 
the  gift  over  with  reference  to  the  share,  right, 
title,  and  interest  "thenceforth,"  which  means 
from  the  occurrence  of  any  such  event  as  men- 
tioned in  the  prior  part  of  the  clause,  "shall 
thenceforth  cease  and  determine  and  my  said 
trust  estate  shall  thenceforth  go  and  be  held  in 
such  manner  as  the  same  would  have  been  held," 
would  be  strong  to  show  that  the  testator  was 
referring  to  the  occurrence  of  such  event  after  his 
death;  but  it  appears  to  me  that,  as  regards  acts 
of  alienation,  including  bankruptcy,  it  is  not  open 
to  me  to  come  to  that  conclusion.  In  Be  Metcalfe ; 
Metcalfe  v.  Metcalfe  {ubi  tup.),  there  was  equally 
strong  language  which  seemed  to  point  to  and 
deal  with  acts  of  forfeiture  occurring  after  the 
testator's  death ;  yet  it  was  the  view  of  the  Court 
of  Appeal — it  may  be  a  view  taken  reluctantly — 
that  the  forfeiture  clause  applied  to  acts  done  in 
the  lifetime  of  the  testator.  Therefore  it  appears 
to  me  that,  with  reference  to  that  portion  of  the 
forfeiture  clause,  I  am  not  at  liberty  to  say  that 
-the  events  there  contemplated  were  merely  events 
•occurring  after  the  death  of  the  testator.  What 
is  the  ground  of  the  decision  in  that  case  and  in 
the  cases  which  preceded  it  P  It  appears  to  me 
that  the  ground  of  decision  is  that  a  somewhat 
unnatural  construction  must  be  put  on  the 
language  of  the  will  "  in  order  to  give  effect,"  as 
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Lindley,  L.J.  put  it,  "in  such  cases  to  the 
obvious   intention  of  the  testator,    which  is 
to   secure   the    personal   enjoyment   by  the 
legatee  of  the  property  left  by  tbe  will."  I 
have  now  to  turn  to  tbe  other  class  of  cases  in 
which  the  testator  prescribes  that  a  forfeiture 
shall  take  place,  that  is  "  in  case  any  son  or 
daughter"  shall  contract  any  marriage  "for- 
bidden by  me  aa  hereinafter  expressed "  in  the 
will.    What  are  the  events — the  marriages  which 
are  forbidden  ?    The  testator  says,  "  And  I 
declare  that  the  marriages  forbidden  by  me  are 
in  the  case  of  son  or  daughter  marriage  with  a 
parson  of  any  degree  of  kindred  unless  more 
remote  than  third  cousin,  and  also  in  the  case  of 
a  daughter  marriage  contracted  without  the 
previous  written  consent  ot  the  trustees  or 
trustee  for  tbe  time  being  of  this  my  will,  or  if 
more  than  two  a  majority  of  them."   It  is  said 
that  we  ongbt  to  follow  the  decisions  with  refer- 
ence to  the  bank  r  up  toy  cases ;  and  that  it  is  as 
obvious  on  the  face  of  tbe  will  that  the  intention 
of  the  testator  was  that  a  child  contracting  a  for- 
bidden marriaga   should  be  deprived  of  the 
benefits  which  were  otherwise  intended  for  that 
child,  ai  that  it  was  his  intention  that  the  child 
should  enjoy  personally  the  property  given  by 
the  will.   I  think  not.   The  testator  provides  not 
merely  for  the  contracting  of  m  image  within  a 
certain  degree,  but  also,  in  the  case  of  a  daughter, 
a  marriage  contracted  without  the  previous 
written  consent  of  the  trustees.   It  is  said  that 
it  would  be  an  extraordinary  result  in  this  case 
that  a  son  or  daughter  who,  in  the  lifetime  of  the 
testator,  contracted  a  marriage  within  the  pre- 
scribed degree  of  kindred  should  not  forfeit  the 
benefit  under  his  will;  while  a  child  who,  after 
the  death  of  the  testator,  did  do  so  would  forfeit. 
That  is  a  forcible  observation,  bnt  it  seems  to 
me  another  observation  whioh  may  be  made, 
which  has  no  less  force,  is  this,  that  a  daughter 
who,  in  the  lifetime  of  the  testator,  contracted  a 
marriage  without  his  consent  would,  upon  the 
terms  of  this  will,  not  forfeit  any  benefit,  while 
a  daughter  who  contracted  snoh  a  marriage  after 
his  death,  without  the  written  sanction  of  the 
trustees,    would    forfeit.     Looking    at  this 
peculiarity   in  the  clause,  I  see  no  sufficient 
reason  why,  in  oonstruing   the  will,  so  far 
as  it  relates  to  forfeiture  in  the  event  of 
marriage,  we  should  not  follow  the  language 
of  the  will  as  expressed ;  and  therefore  I  think 
that  the  daughter  who  did  marry  in  the  lifetime 
of  the  testator  within  the  forbidden  degree  is 
entitled  to  share. 

Cozens-Habdy,  L.J. — Although  I  have  the 
misfortune  to  differ  from  my  Lord,  and  from 
Stirling,  L.J.,  as  to  the  way  this  appeal  should  be 
decided,  I  entirely  agree  as  to  the  principles 
whioh  ought  to  be  applied.    Prima  facie  a  will 
speaks  from  the  date  of  its  execution,  except  as 
to  the  property  comprised  in  it ;  but  there  may 
be  sufficient  context  in  a  particular  case  to  show 
that  this  rule  is  not  applicable.   It  is  a  matter  of 
construction  whether  a  particular  clause  is  in- 
tended to  speak  and  operate  from  the  death,  and 
not  from  the  date  of  the  execution  of  the  will. 
My  doubt  is  Bimply  whether  there  is  on  this  par- 
ticular will  sufficient  context  to  justify  sucn  a 
conclusion.   The  clause  has  been  real  before, 
and  I  will  not  read  it  again ;  I  will  only  say  this 
that  it  is  one  forfeiture  clause,  and  it  strikes  me 
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that  it  would  be  a  at  range  result  if  it  were  held 
that  as  to  part,  it  is  retrospective,  and  as  to  part 
it  is  not.  We  are  asked  to  read  the  clause  as 
though  it  were  "  If  any  son  or  daughtar  becomes 
bankrupt  after  the  date  of  this  my  will,  or  marries 
a  first  cousin  after  the  date  of  my  death,  t  hen  there 
shall  be  a  forfeiture."  I  cannot  accept  that  view. 
Being  bound,  as  we  are,  to  hold  that  a  bank- 
ruptcy or  alienation  after  the  date  of  the  will 
would  bring  the  forfeiture  clause  into  operation, 
it  seems  to  me  that  we  ought  to  arrive  at  the 
same  result  in  the  case  of  a  marriage  after  the 
date  of  the  will  and  before  the  testator's  death. 
If,  therefore,  it  rested  with  me.  I  should  be  dis- 
posed to  say  that  the  view  of  Kekewich  J.  was 
correct. 

Solicitors :  Ward,  Perl*,  and  McKay  ;  John  F. 
Child. 


HIGH   COURT  OF  JUSTICE. 


CHANCERY  DIVISION. 

Oct.  31,  Nov.  2,  3,  and  Dec.  21,  19t«, 
(Before  Byrne,  J.) 

Werner  Motors  Limited  r.  A.  W.  Gamaoe 
Limited,  (a) 

Design— Registration— Infringement—  Patent  and 
registered  detign  for  same  invention— Second 
>r jittered  detign  similar  to  previous  detign — 
Marking  goods  —  Registration  of  design  not 
known  to  infringer —  Injunction  —  Damages  — 
Patents,  Designs,  and  Trade  Marks  Act  1883 
(46  &  47  Vict.  c.  57),  tt.  47.  51,  58,  59,  60,  61. 

The  plaintiffs  registered  a  detign  for  improvements 
in  motor  eyelet  between  the  time  when  they  ap- 
plied for  and  the  time  when  they  obtained  letters 
patent  for  a  similar  invention.  Subsequently 
they  regittered  a  new  detign,  which  in  fact  was 
timilar  to  the  originally  registered  design,  and 
sold  machines  marked  with  the  second  registra- 
tion number  only.  The  fact  of  the  registration 
was  unknown  to  the  defendants  prior  to  the 
issue  of  the  writ  in  an  action  against  them  for 
infringement,  but  they  sold  some  machines  after 
the  writ  was  issued,  and  on  an  application  for 
an  interim  injunction  they  offered  to  keep  an 
account. 

Held,  that  a  patent  and  a  regittered  design  for 
the  same  invention  might  co-exist,  the  rights 
conferred  did  not  clash,  and  the  registration  was 
valid ;  that  the  first  registration  wat  not  for- 
feited; and  that  want  of  knowledge  wat  not  a 
reason  why  an  injunction  should  not  be  granted, 
but  that  it  protected  the  defendants  from  pay- 
ment of  damages  in  respect  of  sales  effected  by 
them  before  writ. 

The  plaintiff  company  were  the  registered  pro- 
prietors of  a  design,  No.  383,283,  for  motor 
bicycles,  being  goods  comprised  in  class  1. 

In  Aug.  1902  they  brought  thiB  action  for  an 
injunction  to  restrain  the  defendants  from  apply, 
ing  for  the  purpose  of  sale  to  motor  cycles  the 
plaintiffs*  registered  design,  or  any  fraudulent  or 
obvious  imitation  thereof. 

It  appeared  that  on  the  18th  Nov.  1901  the 
plaintiffs'  original  design  had  been  registered  in 
this  country  in  the  name  of  Michel  Werner  and 
Eugene  Werner. 

(a)  Reported  hj  E.  L.  HvriJNS,  E*|,,  Uarmt'r  at  Law. 


On  the  8th  Nov.  1901  one  A.  F.  Spooner,  as 
agent  for  Michel  and  Eugene  Werner,  applied 
for  and  eventually  obtained  letters  patent  for 
improvements  in  frames  for  motor  cycles  alleged 
to  be  identical  with  their  design. 

In  Nov.  1902,  after  this  action  was  brought, 
the  plaintiffs  registered  a  new  design,  which  was 
very  similar  to  their  original  design.  It  was 
alleged  that  since  that  date  they  had  sold  motor 
bicycles  marked  with  the  new  registration  number 
only. 

The  defendants  by  their  defence  denied  in- 
fringement ;  alleged  want  of  novelty  in  plain- 
tiffs' design;  said  they  had  not  appliea  the 
plaintiffs'  design  to  any  cycles  ''knowing  that 
the  same  had  been  so  applied  without  the  consent 
of  the  registered  proprietor";  and  contended 
that,  by  registering  the  design  as  well  as  taking 
out  the  patent,  the  plaintiffs  had  committed  a 
fraud  on  the  Crown,  and  that  the  registration  was 
invalid. 

The  action  was  tried  with  witnesses.  The 
result  of  the  evidence  is  sufficiently  stated  in  the 
judgment. 

A.  J.  Walter  and  Kerly  tor  the  plaintiffs. 

T.  Terrell,  K.C.  and  J.  C.  Graham  for  the  defen- 
dants.—This  action  is  for  infringement  of  a 
registered  design.  The  defendants  did  not  know 
that  the  design  had  been  registered.  Knowledge 
need  not  be  proved  in  the  case  of  a  patent,  but 
under  the  Patents,  Designs,  and  Trade  Marks 
Act  1883,  88.  58,  59,  euch  evidence  is  indispens- 
able where  the  action  is  for  infringement  of  a 
design.  The  court  will  not  grant  an  injunction 
where  there  was  no  knowledge  of  the  registration 
of  the  design  before  the  writ  waB  issued.  Any- 
thing that  has  happened  since  the  issue  of  the 
writ  is  immaterial. 

Jan  v.  Qronnnan,  12  Rep.  Pst.  Cat.  537. 

The  registration  itself  was  bad.  The  Statute  of 
Monopolies  reserves  to  the  Crown  only  the  right 
to  grant  a  monopoly  to  the  first  and  true  inventor. 
Hera  the  plaintiffs  had  a  patent  for  the  same 
invention  as  their  registered  design  before  they 
registered  the  latter.  They  were  proprietors  of 
both  under  the  Patents,  Designs,  and  Trade 
Marks  Act  1883,  bb.  47,  60,  61.  The  fact  that 
both  grants  were  made  to  the  same  person  makes 
no  difference,  for  he  might  assign  them  to  two 
different  people,  and  two  people  cannot  have 
monopolies  of  the  same  thing.  After  the  plain- 
tiffs registered  their  new  design  they  ought  to 
have  put  both  numbers  on  the  cycles  they  sold. 
They  also  referred  to : 

LsMayv.  W«W\,  51  L.  T.  Rap.  A6~ ,  28  Ch.  Div. 

24; 

Eeela  Foundry  Company  v.  Walker,  Hunter,  and 
Co.,  fll  L.  T.  Rep.  738  ;  14  App.Cai.  550. 

A.  J.  Walter  in  reply. — The  defendants  knew  of 
our  registration  when  they  were  served  with  the 
writ,  even  if  they  did  not  know  before.  At  the 
hearing  of  the  motion  they  agreed  to  keep  an 
account,  which  implies  an  intention  to  go  on 
selling  these  machines.  There  is  no  question  of 
prior  grant ;  design  is  a  question  of  copyright, 
and  the  Statute  of  Monopolies  has  nothing  to  do 
with  it.  The  Act  does  not  say  that  you  cannot 
have  a  patent  and  a  registered  design  for  the 
same  article. 

Cur.  adv.  cult. 
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Dec.  21. — Byrne,  J.  read  the  following  judg- 
ment. — The  plaintiffs  are   the  registered  pro- 
prietors of  a  design  for  motor  bicycles,  being 
x'ooda  comprised  in  class  1.   They  sue  for  an 
injunction    to  restrain   the  defendants  from 
selling  motor  cycles  to  which  such  design,  or 
any  obvious  imitation  thereof,  has  been  applied, 
■and  for  damages.    The  defendants  deny  in- 
fringement, and  raise  other  defences,  grounded 
on  want  of  novelty ;  denial   of  knowledge  of 
application  of  the  design  without  the  consent  of 
the  registered  proprietors  ;   and  fraud  on  the 
Crown,  a  previous  application  for  a  patent  for 
improvements    in  frames  for   bicycles,  which 
frames  are  identical  with  the  design,  having  been 
made  ten  days  before  the  registration  of  the 
design,  and  letters  patent  subsequently  granted 
dating  back  to  the  date  of  application.    I  am 
eatisfied  that  the  design  registered  was  new  and 
original.    It  represents  the  frame  of  a  motor 
bicycle,  having  the  strengthening  tube  placed  a 
good  deal  lower  than  usual,  joining  two  tubes,  called 
on  the  lettered  reproduction  of  the  registered 
design  used  at  the  trial  (a)  and  (6),  by  means  of 
junction  pieces,  the  front  join  being  a  good  way 
down  tube  (a).    There  is  also  a  continuation  of 
of  tubes  (a)  and  (b>  downwards  so  as  to  leave  an 
open  space  between,  filled  and  joined  only  by  the 
motor,  by  means  of  two  bolts  ;  the  front  tube  (a) 
being  bifurcated  and  passing  outside  the  motor 
case,  the  back  one  with  stays,  not  bifurcated,  the 
bearings  of  the  pedal  crank  axle  being  shown 
eituate  at  the  commencement  of  the  lower  back 
stay,  at  a  place  before  it  bifurcates.   A  compari- 
son of  this   drawing   with    the    drawing  of 
Chapelle's  frame  relied  on  shows  that  the  latter 
differs  essentially.   It  represents  the  strengthen- 
ing tube  in  the  usual  position,  and  it  represents  a 
crank  axle  in  front  of,  not  behind,  the  engine.  In 
the  representation  of  a  motor  cycle  in  the  picture 
of  Batne's  machine  in  the  Autocar — a  very  badly 
blurred  impression,  not,  I  think,  much  relied  on 
— there   is    no  cross  stay  shown  as  in  the 
plaintiffs'  design.   It  was,  in  fact,  admitted  that 
the  design  of  this  machine  is  quite  different  from 
the  registered  design,  but  it  was  said  that  it 
ehowed  a  similar  fastening  of  motor  to  rods.  I 
cannot  say  that  I  am  persuaded  that  even  this  is 
the  case.    On  the  other  hand,  I  am  clearly  of 
opinion  that  the  design  of  the  machines  sold  by 
the  defendants  as  shown  in  their  drawing  is,  with 
the  exception  of  small  and  immaterial  details, 
identical  with  the  registered  design.   In  fact  the 
two  drawings  are  different  drawings  of  the  same 
machine.   Next,  as  to  the  point  raised  that  the 
defendants  had  no  knowledge  that  the  design 
was  registered,  I  come  to  the  conclusion,  though 
not  without  a  natural  doubt,  inspired  by  a  know- 
ledge of  the  keenness  with  which  advertisements 
are  examined  by  those  whose  duty  it  is  to  see  and 
and  look  at  the   literature  connected  with  the 
trade,  that  I  must  accept  the  evidence  given  on 
behalf  of  the  defendants,  with  the  result  that  the 
fact  of  registration  was  unknown  to  those  persons 
connected  with  the  defendant  company,  whose 
duty  it  was  to  watch   and  know  about  what 
was   doing  in    the   trade    in    motor  cycles 
rior  to  the  issue  of  the  writ  in  the  action, 
t  is  not  the  fault  of  the  plaintiffs  that  the  defen- 
dants did  not  know,  but*  treating  the  case  upon 
the  footing  that  notice  of  registration  has  not 
been  brought  home  to  the  defendant  company, 


what  is  the  result  r   Only  that  the  plaintiffs  are 
not  entitled  to  damages  in  respect  of  sales  effected 
before  writ.    The  relevant  sections  of  the  Act 
are  sects.  58  and  5£».    The  defendants  have  not 
themselves  applied  the  design,  and  their  acts,  so 
far  as  penalty  or  damages  are  concerned,  appear 
to  be  protected  up  to  the  date  of  the  service  of 
the  writ.   This,  however,  will  not  protect  them 
against  an  injunction  unless  they  can  bring  them- 
selves within  the  exception  from  the  general  rule 
mentioned  in  Proctor  v.  Bayley  (61  L.  T.  Rep. 
752;  42  Ch.  Div.  IKK)).    That  was  a  case  having 
reference  to  infringement  of  a  patent,  and  Cotton, 
L.J.  cays :  "  Where  a  patent  is  infringed,  the 
patentee  has  a  prinvi  facie  case  for  an  injunction, 
tor  it  is  to  be  presumed  that  an  infringer  intends 
to  go  on  infringing,  and  that  the  patentee  has  a 
right  to  an  injunction  to  prevent  his  doing  bo. 
Again,  if  there  has  not  been  any  infringement, 
but  an  intention  to  infringe  has  been  shown,  an 
injunction  will  be  granted."    He  then  goes  on  to 
deal  with  the  facts  of  the  particular  case  and 
comes  to  the  conclusion  that  the  plaintiff  was 
not  justified  in  believing  that  the  defendants 
intended  to  continue  the  infringement,  and  con* 
sequently  an  injunction  was  refused.   The  facts 
of  that  case  were  very  special.  There  was  a  single 
and  isolated  act  of  user  nearly  five  years  before 
action,  and  the  use  of  the  machines  had  then 
been  abandoned,   because  the  defendants  bad 
found  them  unserviceable.    The  defendants,  in 
their  pleadings  admitted  the  validity  of  the 
patent,  and  expressly  pleaded  that  they  never 
threatened  or  intended,  and  did  not  threaten  or 
intend,  to  use  any  apparatus  infringing  the  plain- 
tiff's patent.   The  facts  in  the  present  case  differ 
entirely.   The  defendants  put  in  an  affidavit  on 
the  interlocutory  application  for  an  injunction, 
strongly  opposing  an  injunction  on  the  ground  of 
delay  in  bringing  the  action  and  offering  to  keep 
an  account.   So  far  from  saying  they  did  not 
mean  to  repeat  the  acts,  they  in  effect  claimed  the 
right  to  repeat  them  if  they  kept  an  account,  so 
that  justice  might  be  done  at  the  trial  should 
they  prove  to  be  wrong  in  selling  more.  They 
have  defended  attacking  the  validity  of  the 
design,  and  they  have  since  action  offered  to  sell 
though  stipulating  that  they   could  give  no 
indemnity.     Four  machines  have  also  been  sold 
since  the  writ,  and  I  have  no  doubt  at  all  but 
that  the  defendants  were  threatening  and  intend- 
ing, at  and  after  the  date  of  the  service  of  the 
writ,  to  sell  machines  to  which  the  registered 
design  had  been  applied.   If  on  service  of  the 
writ  they  had  written  and  said  that  they  had  been 
in  ignorance  of  the  registration  and  that  they  did 
not  mean  to  sell  any  more  machines,  or  if  on  the 
motion  they  had  offered  an  undertaking  not  to 
sell  more,  the  matter  would  have  stood  on  an 
entirely  different  footing.    The  plaintiffs  had 
every  right  to  suppose  when  they  issued  the  writ 
that  the  defendants  must  know  of  the  registered 
design,  and  want  of  knowledge  was  not  raised  on 
the  motion  as  a  defence.   In  Aug.  1902,  as  I  have 
said,  the  writ  was  issued,  and  in  Nov.  1902  the 
plaintiffs  registered  a  new  design  which  in  fact 
was  similar  to  the  originally  registered  design, 
except  as  to  a  matter  of  2in.  in  some  detail,  as  it 
was  put  by  one  of  the  witnesses.     I  am  not  sure 
that  I  yet  appreciate  the  argument  put  forward. 
A  man  sues  in  respect  of  infringement  of 
bis  design,  and  he,   subsequently  to  action, 
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registers  another,  and  if  I  understand  the 
point  it  ia  suggested  that  subsequent  sale 
by  him  of  things  according  to  the  new  design 
without  having  both  registration  numbers 
upon  them  has  occasioned  a  forfeiture  of  his 
right  to  relief.  I  cannot  follow  the  reasoning 
I  could  understand  the  second  registration  being 
invalid  because  it  was  in  truth  a  second  registra- 
tion of  the  original  design,  but  this  is  not  the 
argument.  Sect,  .'il  has  reference  to  delivery  on 
sale,  and  I  have  no  sort  of  evidence  that  before 
delivery  on  sale  any  article  was  not  caused  to  be 
duly  marked.  The  remaining  point  in  the  case  is 
whether  or  not  there  has  been  a  fraud  upon  the 
Crown,  because,  having  registered  a  design  under 
statute,  the  Crown  has  been  induced  to  grant  a 
patent  for  a  machine  the  grant  dating  back  to  a 
period  before  the  registration  of  design.  There 
appear  to  me  to  be  several  answers  to  this.  In 
the  first  place  the  grant  from  the  Crown  was  not 
made  until  after  the  statutory  title  was  created, 
although  when  made  it  dated  back  to  an  earlier 
date  prior  to  publication  ;  in  the  second  place  it 
is  not  a  question  between  grant  and  subsequent 
grant  from  the  Crown;  and  in  the  third  place 
there  ia  nothing  inconsistent  between  a  grant  for 
a  patent  and  a  coincident  right  and  existence  of  a 
statutory  right  to  design.  The  object  of  and 
privilege  conferred  by  letters  patent  are  wholly 
different  from  the  object  of  and  privileges  con- 
ferred by  statute  to  a  design  by  registration. 
They  may  be  co-existent  and  the  rights  conferred 
do  not  clash.  The  patent  rights  may  be  infringed 
notwithstanding  design,  and  design  may  be  in- 
fringed though  patent  rights  may  not  be  touched. 
A  design  may  be  copied  exactly  without  a  patent 
for  the  subject  being  infringed,  and  a  patent  may 
be  easily  infringed  without  touching  rights  to  a 
design.  The  two  rights  are  separate  and  distinct 
in  title  as  well  aa  in  substance,  and  though,  no 
doubt,  any  attempt  to  bolster  up  an  invalid 
patent,  or  to  get  the  advantage  of  an  equivalent 
to  patent  rights  by  the  utilisation  of  the  right  to 
register  a  design,  would  be  jealously  watched,  the 
rights  may  and  do  fairly  co-exist.  I  think,  there- 
fore, that  the  plaintiffs  are  entitled  to  an  injunc- 
tion in  the  terms  of  their  claim,  with  costs. 

Solicitors :  John  B.  and  F.  Purchase ;  Ward, 
Perk;  and  McKay. 

Tuesday,  March  8. 
(Before  Fabwbll,  J.) 

St.  James'  and  Pall  Mall  Electric  Light 
Company  Limited  v.  The  King,  (a) 

.Statutory  power*— •" Damage  sustained  by  reaion 
or  in  consequence  of  the  exercise  of  tuch  powers  " 
— Compensation — Negligence — Burden  of  proof 
—Telegraph  Act  1863  (26  &  27  Vict.  c.  112).  *».  6, 
7—  Telegraph  Act  18fi8  (31  &  32  Vict.  c.  llu),«.  2. 

Where  a  public  body  woe  empowered  by  statute  to 
carry  out  certain  works  and  it  too*  provided  in 
the  same  statute  that  compensation  should  be 
paid  to  any  person  sustaining  damages  by  reason 
or  in  consequence  of  the  exercise  of  such  powers, 
it  was  held  that  if  the  public  body  relied  on  the 
negligence  of  it*  agent*  or  contractors  ns  relieving 
it  from  all  liability  under  the  etatute,  it  mutt 
discharge  the  onus  of  proving  such  negligence. 

(•>  Beported  by  ii.  C.  Gabsh,  Esq.,  Berrliier-«M~&». 


Petition  op  bight. 

The  Postmaster-General  is  empowered  under 
the  Telegraph  Acts  1803  and  1868  to  place  and 
maintain  telegraph  wires  under  any  street  or 
public  road,  and  for  that  purpose  he  may  open 
or  break  up  any  necessary  streets. 

In  Jan.  1902  the  Postmaster- General  arranged 
to  have  certain  cables  laid  down  in  King- street, 
St.  James',  in  connection  with  the  Post  Office 
telephone  system. 

On  the  3rd  Jan.  1902  the  workmen  of  the  con- 
tractors, Messrs.  Reid  Brothers,  were  engaged  in 
breaking  up  the  footway  and  making  a  trench 
when  one  of  the  workmen  drove  a  pick  into  a  2in. 
iron  water  pipe  laid  under  the  footpath.  The 
trench  immediately  filled  with  water,  and  the 
culvert  belonging  to  the  suppliant  company, 
which  had  also  oeen  exposed  in  digging  the 
trench,  was  flooded.  This  culvert  contained  a 
bare  copper  conductor,  and  a  serious  short  circuit 
resulted.  The  dynamo  magnets  at  the  two 
stations  of  the  company  were  discharged,  and 
the  supply  stopped  from  2.45  p.m.  to  3.15  p.m. 
Besides  this,  the  particular  section  of  the  main 
had  to  be  replaced. 

The  suppliant  company  by  a  letter  dated  the 
21st  Jan.  1902  claimed  compensation  for  this. 

The  letter  was  addressed  by  the  company's 
general  manager  and  secretary  to  the  Superintend- 
ing Engineer,  Post  Office  Telegraphs,  and  was, 
so  far  as  is  now  material,  couched  in  the  following 
terms : 

On  the  3rd  fast  at  one  o'clock  in  the  afternoon  your 
contractors,  Messrs.  Keid  Bros.,  broke  a  2ln.  oast  iron 
water  pips  in  the  footway  of  King-street,  near  the  St. 
Jsmeo*  Theatre,  by  their  carelessness.  .  .  .  There* 
can  be  no  excuse  for  the  breakage  of  each  a  pipe  in  the 
footway  .  ,  and  I  am  advised  that  my  company 
has  a  right  to  foil  compensation  at  the  hands  of  your 
department. 

After  some  intervening  correspondence  an 
anawer  was  written  on  the  31st  Jan.  1902  in  the 
following  terms : 

In  farther  reference  to  your  letter  of  the  21st  Jan.  I 
have  to  inform  you  that  your  complaint  has  been 
inquired  into,  and  I  find  that  the  damage  complained  o( 
was  dose  by  the  department's  contractors.   .    .  . 

Only  one  other  letter  need  be  referred  to.  This 
was  a  letter  dated  the  5th  May  1902  written  by 
the  general  manager  and  secretary  of  the  sup- 
pliant company  in  which  the  following  passage 
occurs : 

.  .  .  I  would  point  out  that  this  occurrence  took  place 
at  the  commencement  of  January,  and  mnat  request  a 
prompt  settlement  of  this  olaim  for  damages  caused  by 
reoklsss  carelessness  on  the  part  of  Messrs.  Keid.  Their 
operations  in  the  London  streets  have  been  of  a  nature 
to  fully  justify  the  strongest  protest  on  the  part  of  our- 
selves and  other  parlies  possessing  valuable  property 
underneath  tho  streets. 

As  the  suppliant  company  was  unable  to  obtain 
satisfaction  oi  its  claim  lor  compensation,  a  formal 
notice  requiring  the  amount  of  its  claim  to  be 
assessed  by  a  jury  in  accordance  with  sect.  68  of 
the  Lands  Clauses  Consolidation  Act  18i5,  and 
as  provided  by  sect.  7  of  the  Telegraph  Act 
1863,  was  served  upon  the  Postmaster- General. 
Accordingly  the  Postmaster-*  General  issued  a 
warrant  to  the  High  Bailiff  of  Westminster, 
dated  the  24th  July  1902,  requiring  him  to 
summon  a  common  jury  to  assess  the  amount  of 
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the  damage  sustained  by  the  company.  Such 
warrant  was  issued  under  protest  by  the  Post- 
master-General, who  entirely  denied  that  he  was 
liable. 

An  inquisition  was  subsequently  held  on  the 
13th  Aug.  1902,  and  the  damages  assessed  at 
1451. 19».  6d. 

As  the  Postmaster- General  still  denied  that  he 
was  liable,  and  refused  to  pay  such  sum,  this 
petition  of  right  Keeking  to  recover  this  sum  from 
the  Crown  was  delivered  on  the  16th  March  1903. 

The  petition  was  duly  indorsed  "  Let  right  be 
done,"  and  the  matter  now  came  before  the  court 
for  hearing. 

By  the  Telegraph  Act  1863 : 

Sect.  6.  Subject  to  ths  restrictions  and  provisions 
hereinafter  contained  ths  company  may  execute  works 
as  follow* :  (])  They  may  place  and  maintain  a  telegraph 
under  any  street  or  pnblio  road,  and  may  alter  or 
remove  the  same ;  (3)  they  may,  for  the  purposes  afore- 
said, open  or  break  up  any  street  or  pnblio  road,  and 
alter  the  position  thereunder  of  any  pipe  (not  being  a 
main)  for  the  supply  of  water  or  gas    .    .  . 

Sect.  7.  In  the  exercise  of  the  powers  given  by  the 
last  foregoing  section  the  company  shall  do  as  little 
damage  as  may  be,  and  shall  make  fall  compensation  to 
all  bodies  and  persons  interested  for  all  d*msge  sus- 
tained by  them  by  reason  or  in  oonieqoenoe  of  the 
exercise  of  snoh  powerr,  tbe  amount  and  application  of 
such  compensation  to  be  determined  in  manner  provided 
by  the  Lands  Clause*  Consolidation  Act  1845    .    .  . 

By  the  Telegraph  Act  1868  : 

Sect  2.  The  Telegraph  Act  1863  shall  be  incorporated 
with  this  Act,  except  so  far  as  tbe  name,  or  any  part 
thereof,  may  be  expretsly  varied,  altered,  or  be  incon- 
sistent with  litis  Act ;  and  tbe  term  "  the  company  "  in  the 
Telepraph  Act  1863  shall,  in  addition  to  the  meaning 
aseigned  to  it  in  that  Aot,  mean  the  Postmaster-General. 

Cripps,  K.C.  and  R.  J.  Parker  (Llewelyn 
Da  vies  with  them)  for  the  suppliant  company.— 
On  the  facts  we  are  clearly  entitled  to  succeed. 
The  only  defence  pleaded  by  the  respondent  is 
"  that  the  matters  complained  of  in  the  petition  of 
right  do  not  constitute  damage  within  the  mean, 
ing  of  sect.  7  of  the  Telegraph  Act  1863."  Now, 
this  section,  after  saying  that  as  little  damage  as 
possible  is  to  be  done  in  the  exercise  of  the  powers 
in  sect.  6,  provides  that  "  full  compensation  to  all 
bodies  ana  persons  interested  for  all  damage 
sustained  by  them  by  reason  or  in  consequence 
of  the  exercise  of  such  powers"  shall  be  made. 
The  only  possible  defence,  therefore,  appears  to 
be  that  the  damage  was  not  inflicted  in  tbe 
exercise  of  the  powers,  but  through  negligence. 
Negligence,  however,  has  not  been  specially 
pleaded,  and  it  is  doubtful  whether  the  defence 
could  be  rightly  raised  without  such  a  plea. 
Apart  from  any  such  objection,  we  submit  that, 
where  work  is  being  done  in  exercise  of  statutory 
powers  it  is  immaterial  whether  there  be  negh- 
gence  or  not  For  negligence  to  be  a  good 
defence,  there  must  have  been  such  negligence 
that  what  was  done  was  outside  or  in  excess  of 
the  statutory  powers : 

President  and  Councillors  and  Ratepayer*  of  Colae 
v.  Summtrfield,  68  L.  T.  Rep.  769 ;  (1893)  A.  C. 
187,  191 ; 

Hornby  v.  Liverpool  United  Gaslight  Company, 

(1883)  47  J.  P.  231  ; 
Util*'j  v.  Todmor<l#n  Loeol  Board,  31  L.  T.  Rep. 

445. 


Clavell  Salter,  K.C.  and  /.  H.  Harri*  for  the 
Crown. — The  onus  of  proof  that  tbe  damage  was 
effected  in  exercise  of  statutory  powers  granted  to 
the  Postmaster-General  lies  with  the  plaintiff. 
This  is  clearly  shown  by 

Brietiey  Hill  Local  Board  y.  Pearsall,  51  L.  T. 
Hep.  577  ;  9  App.  Can.  595. 

In  that  oase  Lord  Fitzgerald  says,  at  p.  603; 
"  In  establishing  his  case  plaintiff  had  to  sustain 
four  propositions."  Tbe  second  of  these  propo- 
sitions is :  "  That  such  damages  had  been  occa- 
sioned by  reason  of  tbe  exercise  by  tbe  local 
authority  of  the  powers  of  tbe  Act"  Tbe 
suppliant  company  suggests  that  we  have  to 
prove  that  there  was  such  negligence  that  the 
acts  complained  of  must  have  been  acts  in  excess 
of  tbe  statutory  powers,  tbe  above-mentioned 
case  shows  this  is  not  so ;  on  the  contrary,  it  is 
for  the  suppliant  company  to  show  that  the  acts 
of  which  it  complains  were  done  in  exercise  of  such 
powers.  In  our  view,  therefore,  it  is  questionable 
whether  the  suppliant  company  has  shown  any 
claim  in  law  against  tbe  Postmaster-General. 
Even  if  we  were  wrong  as  to  this,  the  reference  to 
negligence  contained  in  tbe  suppliant  company's 
letters  amount  to  admission  by  it  that  the  daimige 
was  inflicted  through  the  negligence  of  the  Poet 
Office  contractors;  if  this  be  so,  the  claim  for 
compensation  must  be  bad  in  law.  Compensation 
is  given  by  a  statute,  to  provide  a  remedy  where, 
apart  from  the  statute,  none  would  exist.  Where 
there  has  been  negligence,  an  action  for  tort  can 
be  brought  at  common  law,  and  therefore  no 
right  to  compensation  exists.  This  is  clear  from 
the  cases.  The  company  has  mistaken  its  remedy, 
and  this  action  must  fail.  They  then  referred  to 
the  following  cases  in  support  of  their  argument, 
whicb  is  not  here  set  forth  in  detail,  as  the  point 
was  not  dealt  with  in  the  judgment : 

Broadbent  v.  Imperial  Gas  Light  Company,  26  L.  J. 
276,  Ch.  j 

Re  Penny  and  South-Eastern  Railway  Company, 

26  L.  J.  225,  Q.  B. ; 
New  River  Company  v.  Johnson,  29  L.  J.  93,  M.  C. 
Lawrence  v.  Great  northern  Railway  Company,  20 

L.  J.  293,  Q.  B. ; 
Clothier  v.  Webster,  0  L.  T.  R»p.  461 ;  31  L.  J.  316, 

C.  P.; 

Clowes  v.  Staffordshire  Potterie*  Waterworks  Com- 
pany, 27  L.  T.  Rep.  298,  521  ;  L.  Rep.  8  Ch. 
App.  125 ; 

Biscoe  v.  Great  Eastern  Railway  Company,  L. 

Rep.  16  Eq.  636  ; 
Hall  v.  Mayor  of  Batley,  37  L.  T.  Rep.  710. 

B.  /.  Parler  in  reply. — These  allegations  of 
negligence  in  the  correspondence  are  not  admis- 
sions ;  they  are  mere  allegations  in  aggravation  of 
damages  which  tbe  suppliant  company  now  dis- 
avows. Are  we  to  be  tied  down  to  these  state- 
ments when  the  respondent  will  not  on  his  side 
allege  negligence  ?  Then  it  is  said  that  it  is  for 
us  to  prove  that  the  damage  was  effected  in  the 
exercise  of  the  statutory  powers.  This,  in  effect,, 
is  asking  us  to  prove  that  there  was  no  negligence. 
The  burden  of  proving  a  negative  cannot  be  laid* 
on  the  suppliant  company,  it  is  for  tbe  respondent 
to  prove  negligence  if  be  relies  on  it.  Here  :  t  haa 
never  been  pleaded. 

Farwbll,  J. — This  is  a  petition  of  right  in 
which  the  St.  James  and  Pall  Mall  Electrio  Light 
Company  are  the  suppliants,  and  they  allege  that 
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tbe  Postmaster-General  in  tbe  course  of  laying 
down  certain  telegraph  wires  has  caused  damage 
for  which  they  claim  compensation.  Tbe  Ques- 
tion tarns  on  the  construction  of  the  t>th  ana  7th 
clauses  of  the  Telegraph  Act  of  1863.  which,  by 
the  amending  Act  of  1868,  extend  to  the  Post- 
master-General. The  material  section  insect.  7. 
/"His  Lordship  then  read  the  section  referred  to.j 
In  pursuance  of  the  powers  contained  in  the  6th 
section  the  Postmaster- General  proceeded  to 
break  up  King-street,  St.  James'.  Now,  tbe  first 
matter  to  which  I  always  address  myself  when  I 
try  a  case  is  to  ascertain  the  facts,  and  make  a 
finding  for  my  own  guidance.  I  must  confess 
that  the  parties  have  put  me  in  a  very  consider- 
able difficulty  in  the  present  case.  I  do  not  con- 
sider it  is  any  part  of  the  function  of  the  court 
to  deliver  pronouncements  on  law  at  large,  bnt  to 
adjudicate  on  facts  proved  or  admitted.  Now, 
the  only  facts  are  those  I  can  obtain  from  tbe 
pleadings,  correspondence,  and  proceedings  before 
tho  high  bailiff  and  jury.  These  I  have  to  deal 
with  as  best  I  can  in  order  to  ascertain  the  facts. 
I  rather  protest  that  it  is  not  part  of  tbe  duty  of  the 
court  to  pick  out  the  facts  in  this  sort  of  way ;  they 
ought  to  be  proved  or  found.  On  the  facts,  how- 
ever, as  I  find  them,  I  get  this.  I  have  the  letter 
of  tbe  3l8t  Jan.  from  the  Post  Office  authorities 
in  which  there  is  tbe  following  statement :  "  I 
have  to  inform  you  that  your  complaint  has  been 
inquired  into,  and  I  find  that  the  damage 
complained  of  wss  done  by  the  department's 
contractors."  This  is  an  admission  made  on 
behalf  of  the  Postmaster- General  which  is 
accepted  by  the  suppliants.  The  correspondence 
is  also  referred  to  by  the  Postmaster-General's 
counsel  as  containing  allegations  that  tbe  damage 
waB  caused  by  the  negligence  of  the  contractors' 
workmen,  but  these  allegations  are  not  admitted 
and  accepted  by  him ;  and  therefore  I  cannot 
regard  those  statements  that  are  disavowed  now 
by  the  suppliants,  and  are  not  adopted  by  the 
Postmaster-General,  as  facts  for  any  sort  of  pur- 
pose before  the  court.  Tbe  only  fact  that  I  have 
got  on  such  materials  as  the  parties  have  thought 
fit  to  place  before  me,  is  this  statement  contained 
in  tbis  letter  of  tbe  31st  Jan.,  that  the  damage 
complained  of  was  done  by  the  department's  con- 
tractors. Now,  it  was  done  by  their  contractors 
in  the  course  of  opening  up  King-street.  Mr. 
Clavell  Salter,  to  whom  I  am  extremely  indebted 
for  amost  interesting  argument,  referred  me  to 
tbe  case  of  Brierley  Hill  Local  Board  v. 
Peartall  (51  L.  T.  Rep;  ">77  ;  9  App.  Cas.  olio),  in 
which  Lord  Fitzgerald,  dealing  with  a  case  of 
this  sort,  says,  at  p.  603  (be  is  referring  to  the 
Public  Health  Act  which,  for  the  purposes  of  this 
action,  is  practically  the  same  as  the  section  in 
the  Telegraph  Act):  "Looking  at  the  case  as 
wholly  governed  by  sect.  308  of  tbe  Public  Health 
Act,  it  seems  to  me  to  be  clear  that  it  was  open 
to  the  respondent  (tbe  plaintiff)  to  pursue  the 
course  of  having  the  fact  of  damage  and  the 
amount  of  compensation  settled  in  the  first 
instance  by  arbitration."  That  has  been  done  in 
the  present  case.  Tho  jury  have  found  the 
damage  and  assessed  the  amount  of  compensation. 
Tben  Lord  Fitzgerald  proceeds  :  "  In  establishing 
his  case  under  that  section,  tbe  plaintiff  had  to 
sustain  four  propositions — viz.,  first,  that  he  had 
sustained  damage ;  secondly  that  such  damage 
had  been  occasioned  by  reason  of  the  exercise  by 


the  local  authority  of  the  powers  of  the  Act; 
thirdly,  that  such  damage  arose  in  relation  to 
some  matter  as  to  which  be  was  not  himself  in 
default ;  and  fourthly,  the  amount  of  compensa- 
tion to  which  he  was  properly  entitled.  Any 
dispute  as  to  the  propositions  1  and  4  is  to  be 
settled  by  arbitration.  Tbe  fact  of  damage 
comeB  first  in  the  section,  and  is  the  foundation 
of  all  tbe  rest."  Propositions  1  and  4  have  been 
dealt  with  by  tbe  jury  in  the  present  case. 
The  second — namely,  that  such  damage  has 
been  occasioned  by  reason  of  tbe  exercise  of  the 
powers  of  the  Act — appears  to  me  to  be  in- 
volved in  the  petition  of  right,  the  letter  that 
I  have  read  and  tbe  proceedings  also  before  the 
arbitrator.  Now,  the  point  that  has  been  argued 
before  me  is  that  tbe  damage  was  really  occa- 
sioned by  the  negligent  exercise  of  the  powers  of 
tho  Act.  It  is  not  said  that  there  was  anything 
ultra  viret;  neither  side  suggest  tbis.  but  the 
suggestion  of  the  Postmaster- General  is  that  tbe 
contractors'  workmen  in  carrying  out  the  powers 
of  the  Act  acted  negligently,  and  I  have  heard  a 
very  interesting  argument  and  many  cases  cited 
to  establish  the  proposition  that  for  a  negligent 
exercise  of  statutory  powers  a  common  law  right 
of  action  subsists,  ana  that  when  a  common  law 
right  of  action  subsists  the  provision  for  compen- 
sation does  not  apply.  In  the  view  that  I  take,  it 
ia  unnecessary  for  me  to  express  any  opinion  as 
to  bow  far  that  proposition  can  be  driven.  I 
think  the  question  before  me  turns  on  the  onus 
of  proof.  In  cases  of  this  class  it  is  obvious  that 
the  onus  of  proof  practically  goes  to  the  root  of 
the  matter.  When  the  local  authority  or  the 
Postmaster-General,  as  the  case  may  be.  breaks 
up  a  street,  the  persons  who  are  likely  to  be 
injured  cannot  or  certainly  do  not  keep  a  watch- 
man on  the  watch  to  see  whether  anything  is 
going  to  happen  so  that  they  may  have  evidence 
available  as  to  how  or  by  reason  of  whose  negli- 
gence injury  has  been  caused.  The  fact  of  damage 
is  tbe  only  thing  which  is  within  their  knowledge, 
and  of  this  tbe  onus  of  proof  lies  on  them.  The 
negative,  no  negligence,  is  not  for  them  to  prove. 
The  burden  of  proving  a  negative  is  never  on  the 
plaintiff.  If  the  fact  of  negligence  is  set  up  and 
relied  upon  by  tli  o  defendant,  or  the  respondent 
as  the  case  may  be,  the  onus  is  on  him  to  prove 
that  negligence  affirmatively.  This  ia,  to  my 
mind,  most  material  because  it  is  obvious  that 
the  respondent  might  very  well  escape  liability 
altogether,  if  he  could  say  to  the  person  claiming 
compensation,  "  You  have  got  to  prove  the  fact 
that  there  was  no  negligence,"  and  to  the  same 
person  bringing  a  common  law  action,  "  You  have 
got  to  prove  the  fact  that  there  was  negligence." 
The  result,  it  seems  to  me,  would  be  most  un- 
satisfactory ;  but  as  I  take  the  view,  that  when 
it  is  intended  to  set  up  negligence  to  that 
which  is  otherwise  a  prima  facie  case  for  com- 
pensation, tbe  onus  of  proving  that  negligence  or 
at  least  of  alleging  it  (so  that  it  may  be  used  as 
an  admission  in  subsequent  proceedings)  lies  on 
tbe  respondent,  no  practical  difficulty  arises  in 
the  present  case.  I  am  not  concerned  with  the 
numerous  cases  which  have  been  cited,  for  negli- 
gence has  never  been  put  in  issue  by  the  respon- 
dent in  such  a  way  that  I  need  consider  it.  The 
result,  therefore,  is  that  the  suppliants  succeed, 
and  the  respondent  must  pay  the  amount  of  com- 
pensation found  by  tbe  high  bailiff  and  jury, 
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together  with  the  costs  of  this  action  including 
the  coat*  of  the  high  bailiff 'a  inquisition. 

Solicitor  for  the  suppliant  company,  Sydney 
Jdorte. 

Solicitors  for  the  Crown,  H.  8.  Harris  and  Co. 


March  16. 17,  and  18. 
(Before  Farwell,  J.) 
East  London  Railway  Company  v.  Con- 
servators OF  THE  BlVBR  THAMES,  (il) 

Evidence  —  Expert's  report* — Faett  not  within 
living  memory — Admissibility. 

Where  an  engineer's  reports  are  within  the 
common  knowledge  of  engineers  and  accepted  by 
them  as  accurate,  they  constitute  evidence  which 
the  court  will  accept  as  to  facts  not  within  living 
memory. 

The  plaintiffs  were  the  lessees  and  owners  of  the 
Thames  Tonne),  which  was  built  under  a  private 
Act  of  1824,  the  short  title  of  which  is  the  Thames 
Tunnel  Act  1824. 

By  the  East  London  Railway  Act  1865  this 
tunnel,  which  had  originally  been  built  for 
passenger  traffic,  was  adapted  for  use  as  a  railway 
to  form  a  connecting  link  between  various  rail- 
ways on  the  Surrey  and  Middlesex  sides  of  the 
river  respectively. 

This  tunnel  is  built  entirely  of  brick,  and  bus  a 
covering  of  soil  of  which  the  minimum  depth  is 
rather  over  13ft. 

In  1880  the  defendants,  the  Conservators  of  the 
River  Thames,  had  proposed  to  dredge  the  river 
bed  adjacent  to  and  over  the  tunnel  to  a  con- 
siderable depth ;  but  that  scheme  was  abandoned 
upon  the  representations  of  the  East  London 
Railway  Company,  as  that  company  alleged  that 
the  removal  of  soil  from  above  the  tunnel  would 
seriously  endanger  it. 

Prior  to  Dec  1903,  however,  numerous  traders 
represented  to  the  conservators  the  desirability  of 
a  deep  channel  up  to  London  Bridge,  which  would 
enable  merchant  ships  of  large  tonnage  to  enter 
that  part  of  the  river  at  all  states  of  the  tide. 

In  consequence  the  conservators  entered  into  a 
contract  in  Dec.  1!H)2  for  the  dredging  of  the  upper 
pool  so  as  make  a  channel  of  the  width  of  210ft. 
and  of  the  depth  of  35ft.  below  Trinity  high,  water 
mark.  The  contractors  were,  however,  only  to 
dredge  to  within  50  yards  of  the  tunnel. 

Dredging  was  commenced  on  the  23rd  Dec. 
1002,  and  by  June  1903  it  had  been  effected  from 
50  yards  above  the  tunnel  up  to  London  Bridge. 

The  dredging  below  the  tunnel  from  Millwall 
Dock  was  then  proceeded  with,  and  at  the  date  of 
the  hearing  of  this  action  had  been  carried  out  to 
within  170  yards  of  the  tunnel. 

In  May  1903  the  defendants  forwarded  certain 
plans  to  the  East  London  Railway  Joint  Com- 
mittee, and  at  the  same  time  gave  notice  to  them 
as  required  by  the  Thames  Conservancy  Act  1894 
a.  83,  that  they  proposed  to  dredge  the  bed  of  the 
river  over  the  tunnel  as  shown  in  the  plans,  that 
is,  so  aB  to  make  a  channel  of  210ft.  broad,  of  a 
depth  of  36ft.  below  Trinity  high-water  mark. 

In  spite  of  objections  made  by  the  committee 
the  defendants  notified  the  plaintiffs'  solicitors 
on  the  8th  Dec.  1903  of  their  intention  to  proceed 

~a)  Knotted  by  H  C.  Oaksja,  K»tj.,  U*irl»ter»l-L»w. 


with  the  dredging  operations  proposed  after  the 
expiration  of  a  week  from  the  9th  Dec.  1903. 

The  writ  in  this  action  was  therefore  issued  on 
the  11th  Dec.  1903. 

The  plaintiffs  now  claimed  "  an  injunction  to 
restrain  the  defendants,  their  officers,  contractors, 
agents,  or  workmen  from  deepening  or  dredging 
or  working  in  the  bed  of  the  river  Thames  at  any 
place  within  150  yards  above  or  below  the  Thames 
Tunnel  .  .  .  or  in  any  manner  so  as  to  injure, 
endanger,  or  affect  the  said  tunnel,  or  the  roof, 
sides,  or  protections  thereof,  or  the  railway  running 
through  the  same  or  covered  thereby." 

The  defendants  put  in  issue  the  allegations  of 
the  plaintiffs  that  damage  would  be  caused  by 
the  removal  of  a  few  feet  of  soil,  as  proposed 
by  them. 

It  appeared  from  the  expert  evidence  called 
by  the  plaintiffs  that  there  would  be  grave  risk 
in  removing  any  part  of  the  soil  from  over  the 
tunnel,  if  the  soil  was  in  fact  of  a  loose  and  semi- 
fluid nature. 

The  evidence  as  to  the  nature  of  the  soil  rested 
almost  entirely  on  the  reports  of  the  original 
constructor  of  the  tunnel,  Sir  Isambard  Brunei. 
It  was  impossible  to  verify  the  facts  there  stated, 
for  the  prickings  of  the  soil  which  had  been 
made  in  connection  with  the  present  action  only 
went  to  show  the  nature  of  the  actual  surface  of 
the  bed  of  the  river  over  the  tunnel,  and  it  was 
not  possible  to  make  further  investigations  without 
endangering  the  tunnel.  The  reports  of  Sir  I. 
Brunei,  which,  it  appeared,  were  commonly 
accepted  by  engineers  as  a  correct  record,  stated 
that  in  making  the  tunnel,  the  material  met  with 
was  for  the  most  part,  of  a  loose  and  semi-fluid 
nature.  It  further  stated  that  there  had  been 
several  irruptions  of  black  water  in  the  tunnel 
works,  and  the  holes  so  caused  in  the  river 
bed  had  bad  to  be  filled  in  with  bags  of  clay. 
The  question  as  to  whether  the  reports  were 
admissible  was  raised  by  the  defendants,  and  this 
is  the  only  point  in  the  case  which  it  is  necessary 
to  report. 

Upjohn,  K.C.  and  Waggett  for  the  plaintiffs. 
Butcher,  K.C.  and  G.  B.  Northcote  for  the 
defendants. 

Upjohn,  K.C.  in  reply. 

Farwell,  J. — This  is  a  quia  timet  action,  and 
I  have  had  evidence  given  by  experts  to  prove  the 
existence  of  danger.  Now  in  quia  timet  actions 
it  is  impossible  to  expect  a  witness  to  commit 
himself  to  a  statement  that  it  is  absolutely  certain 
that  danger  will  ensue;  nor  is  that  necessary. 
All  that  is  required  is  that  there  be  a  strong  case 
of  probability  that  the  apprehended  mischief  will 
arise.  I  have  had  called  before  me  two  very 
eminent  experts  to  prove  the  likelihood  of  danger 
by  the  proposed  dredging  who  are  absolutely 
unbiassed  and  impartial  in  the  matter ;  but  whose 
opinion  is  bawd  on  statements  made  by  the 
original  constructor  of  the  tunnel.  It  is  not 
immaterial,  therefore,  to  consider  one  or  two 
matters  of  history  with  respect  to  Sir  Isambard 
Brunei's  construction  of  the  tunnel  and  his 
memoranda  and  records  of  what  took  place.  It 
has  been  submitted  that  these  records  are  not 
proper  evidence ;  but  I  am  of  opinion  that  I  am 
entitled  to  regard  them  in  the  same  way  that  I 
regard  any  other  fact  of  history  which  did  not 
take  place  within  living  memory,  if  it  is  estab- 
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lisbed  by  authentic  records.  Inasmuch  as  all  the 
*^  engineers  whom  I  have  seen  agree  that  these 
records  are  accessible  to  engineers  and  are 
accepted  by  them  as  absolutely  accurate,  it 
appears  to  me  that  the  court  would  be  very 
shortsighted  to  decline  to  take  advantage  of 
whatever  benefit  may  be  obtained  from  the 
knowledge  of  the  historical  facts  bo  authenti- 
cated. [His  Lordship  then  proceeded  to  deal 
with  other  parte  of  the  case  not  dealt  with  in  this 
report.] 

Solicitors  for  the  plaintiffs,  Wilson,  Bristows, 
and  Carpmael. 

Solicitor  for  the  defendant,  Jame$  Hughe: 


KING  S  BENCH  DIVISION. 
Jan.  Wand  12. 

(Before  Lord  Alvkrstone,  O.J.,  Wills  and 
KlNNRDT,  JJ.) 
Escott  p.  Matob,  Ac,  op  Newport,  (a) 

Trespass—  Statutory  riaht  to  erect  poet  "  in,  over, 
or  under  any  street  — Erection  of  electric  poet 
—Taking  of  land  —  Lands  Clauses  Act  134T> 
(8*9  Vict.  c.  18)— Newport  Corporation  Act 
1900  (63  <t  64  Vict.  e.  xlii.). 

By  sect.  51  of  the  Newport  Corporation  Act  1900, 
with  which  the  Lands  Clauses  Act  1845  wo* 
incorporated,  the  corporation  might,  for  the 
purpose  of  working  their  tramways,  construct 
ana  erect  "  on,  in,  over,  or  under  any  street  or 
road  "  poles  and  posts. 

For  the  purpose  of  working  their  tramways  the 
corporation  erected  an  iron  pillar,  about  10m. 
in  diameter,  upon  the  plaintiff's  land,  which  by 
dedication,  subject  to  a  user  by  the  plaintiff, 
formed  part  of  the  street,  such  pillar  being  sunk 
about  iift.  in  the  ground. 

Held,  that  this  was  not  a  "  taking  of  land"  within 
the  Lands  Clauses  Act,  but  was  an  exercise  of 
the  statutory  powers  of  the  defendants  under 
their  private  Act. 

Appeal  from  His  Honour  Judge  Owen,  sitting 
at  the  Newport  County  Court. 

The  action  was  brought  to  recover  damages  for 
an  alleged  trespass  by  the  defendants  upon  the 
plaintiff's  property  by  the  erection  on  it  of  an 
iron  pillar  for  the  purpose  of  carrying  an  over- 
head  electric  cable,  ana  for  a  mandatory  injunc- 
tion to  remove  the  pillar. 

The  facta  of  the  case  were  not  in  dispute,  and 
were  as  follows  :— 

By  a  lease  dated  the  6th  Nor.  1885  a  plot  of 
ground  upon  part  of  which  this  pillar  had  been 
erected  was  leased  to  the  plaintiff's  predecessor  in 
title  for  the  term  of  ninety-nine  years  from  the 
25th  March  1883,  and  by  an  indenture  dated  the 
18th  April  1899  the  premises  were  assigned  to  and 
are  now  vested  in  the  plaintiff. 

The  lease  was  of  a  plot  of  ground  adjoining  and 
abutting  upon  the  Chepstow -road,  upon  which 
the  lessee  covenanted  to  build  and  did  build  a 
house  and  shop  now  known  as  No.  103,  Chepstow- 
road. 

There  is  a  plan  upon  the  lease  of  the  plot  of 
ground  demised  with  a  number  referring  to  an 
estate  map,  and  upon  that  estate  map  the  frontage 
building  line  of  the  house  to  be  built  is  shown, 

(a)  Hoportwi  by  W.  DS  B.  Hismrt.  E.q.,  Barrlater-at-Law. 
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between  whioh  line  and  the  boundary  of  the  plot 
abutting  on  the  Chepatowroad  there  is  a  space  of 
10ft.  in  width  which  was  originally  intended  as  a 
forecourt  to  the  house. 

The  plot  of  ground  demised  was  at  the  date  of 
the  lease  divided  from  the  Chepstow- road  by  a 
hedge,  which  was  included  in  the  lease.  When 
the  le«aee,  one  Pago,  built  the  house  he  pulled  down 
this  hedge,  and  with  the  leave  of  the  ground 
landlord,  instead  of  using  the  piece  of  ground  in 
front  of  the  bouse  as  a  forecourt,  he  paved  the 
whole  of  it  from  the  house  up  to  the  roadway  in  the 
Chepstow-road,  and  he  put  down  a  line  of  kerb- 
ing  immediately  adjoining  the  road.  This  paving 
and  kerbing  were  wholly  upon  the  plot  of  ground 
leased  to  htm.  Other  houses  oq  each  side  of 
Page's  house  were  from  time  to  time  built  form- 
ing a  continuous  row  of  houses  with  theu*  frontages 
built  up  to  the  line  shown  on  the  estate  map,  and 
such  houses  all  had  pavement  in  front  forming  a 
continuous  line  of  pavement. 

Page  carried  on  in  the  shop  whioh  he  so  built 
the  buBineas  of  a  furniture  dealer,  and  he  was  in 
the  habit  of  putting  furniture  fir  sale  upon  the 
pavement  in  front  of  his  Bbop. 

The  plaintiff  since  he  bought  the  premises  haa 
carried  on  there  a  similar  business,  and  he  has  also 
put  furniture  for  sale  upon  the  pavement  in  front 
of  his  shop. 

Suoh  user  of  the  pavement  by  Page  and  the 
plaintiff  haa  been  without  interruption  and  with- 
out any  objection  to  it,  either  by  the  defendants 
or  any  other  authority. 

Subject  to  this  user  of  the  pavement  a  right  by 
the  public  to  use  this  pavement  as  a  footpath  haa 
been  acquired. 

In  1890  the  defendants  remetalled  the  Chepstow- 
road  and  straightened  the  footpaths  on  each  side 
of  it,  and  put  in  new  kerbing  and  channelling  in 
the  same  place  as  the  kerbing  put  in  by  Page 
was.  The  defendants  have  also  from  time  to 
time  at  the  public  expense  repaired  the  pavement 
in  front  of  the  plaintiff's  shop.  The  Chepstow- 
road  is  now  a  street  of  almost  continuous  lines  of 
houses  on  each  side  with  paved  footpaths  in  front 
of  them  leading  from  the  Newport  Bridge  over 
the  river  Uek  towards  Chepstow.  The  plaintiff's 
house  is  Bituated  abont  a  mile  to  the  eastward 
from  the  bridge. 

In  exercise  of  the  power  given  them  by  the 
Newport  Corporation  Acts  ol  1893  and  1897  the 
defendants  constructed  a  tramway  in  the  Chep- 
stow-road, passing  in  front  of  the  plaintiff's 
premises.  It  was  used  for  tramcars  for  the  con- 
veyance of  passengers,  and  the  tramcars  were 
drawn  by  horses. 

In  19<)0  the  defendants  being  desirous  of  apply 
ing  electrical  power  as  the  motive  power  of  their 
tramcars,  they  were  empowered  by  the  Newport 
Corporation  Act  1900  to  use  mechanical  power  on 
their  tramways. 

The  system  adopted  by  the  defendants  was  a 
system  by  which  electrical  power  is  supplied  to 
the  tramcars  from  a  continuous  wire  cable 
rnnning  along  the  tramways  and  suspended  above 
them  at  a  height  of  about  25ft.  This  cable  is 
supported  by  wires  across  the  roadway  at  fixed 
distances,  and  these  wires  are  fastened  to  hollow 
iron  pillars  on  each  side  of  the  roadway. 

One  of  these  pillars  had  without  the  plaintiffs 
consent  been  fixed  in  the  pavement  immediately 
in  front  of  his  shop,  and  it  had  been  fixed  in  a 
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place  which  is  wholly  within  the  boundaries  of  the 
plot  of  ground  demise!  by  the  lease  under  which 
the  plaintiff  held.  This  iron  pillar  was  31ft.  in 
height  and  about  lOin.  in  diameter  at  the  base,  and 
about  6ft.  of  ite  height  was  sunk  in  the  ground. 

The  placing  this  pillar  in  the  place  where  it 
waB  fixed  was  the  trespass  of  which  the  plaintiff 
complained  in  the  action. 

The  learned  County  Court  judge  having  stated 
the  facts,  delivered  judgment  as  follows  : 

The  defendant*'  defences  to  the  action  are — (1)  That 
the  pillar  complained  of  was  erected  by  them  under  and 
pursuant  to  the  authority  given  to  thorn  by  the  Newport 
Corporation  Act  1900,  f.  51 ;  and  (2)  that  the  pillar 
having  been  erected  on  the  8th  Aug.  li>U'J  the  olnim  is 
barred  by  the  Poblio  Anthoritiee  Protection  Aot  1893, 
s.  1.    Ia  the  Corporation  Aot  1900,  tho  Land*  Clauses 
Acta  are  incorporated,  and  it  U  provided  that  the  several 
words  and  expressions  to  which  by  the  Public  Health 
Acta  meanings  are  assigned,  shall  in  that  Act  have  the 
Bime  respective  meanings, and  it  is  provided  by  sect.  51, 
sub-sect.  1,  that  for  the  purpose  of  working  any  of  the 
corporation  tramways  by  mechanical  power  the  corpora, 
tion  may,  subject  to  the  provisions  of  that  Aot,  con- 
struct, lay  down,  ereot,  maintain,  renew,  and  repair,  on, 
in,  over,  and  under  any  street  or  road  in  which  any  oor- 
poration  tramways  are  for  the  time  being  laid,"  oertain 
works  and  appliance,  including  "  poles,  poets,"  and  the 
defendants  are  further  empowered  to  "  make  snoh  altera- 
lions  in  any  existing  tramways  of  the  corporation,  and 
execute  all  snob  works  on  and  in  connection  therewith 
as  may  be  necessary  or  expedient  for  adapting  the  same 
to  be)  worked  by  mechanical  power."    By  seot.  4  of  the 
Public  Health  Aot  1875  the  word  "  street "  is  to  include 
"any  highway  (not  being  a  turnpike  road)  and  any 
pnblio  bridge  (not  being  a  county  bridge)  and  any  road, 
main  footway,  square,  court,  alley,  or  pssssge,  whether 
a  thoroughfare  or  not."    It  is  admitted  that  the  road- 
way of  the  Chepstow-rosd,  and  the  footpaths  on  each 
side  of  it,  are  together  a  street  within  this  definition. 
The  defendant*  contended  that  by  sect  149  of  the  Pablic 
Health  Aot  1875  the  Chepstow. road,  including  the  pave- 
ment in  front  of  plaintiff's  bouse  and  the  plaoe  where 
the  pillar  has  been  fixed,  became  vested  in  them,  and  that 
they  are  therefore  empowered  by  seot.  51  of  their  Aot 
of  1900  to  erect  the  pillar  in  question  in  the  place  where 
they  have  erected  it  without  obtaining  the  consent 
thereto  of  the  plaintiff,  and  without  making  him  any 
compensation  therefor.   I  think  that  this  which  is  the 
defendant's  first  defenoe  to  the  notion  is  disposed  of  by 
authority.   It  has  been  decided  by  a  series  of  e&»ea 
beginning  with  Corerdat*  v.  Charlton  (40  L.  T.  Eep.  88  ; 
4  Q.  B.  Dir.  104),  decided  by  the  Court  of  Appeal  in 
1878,  to   Baird  v.  Corporation  of  Tunbridge  Wellt, 
decided  by  the  Court  of  Appeal  (71  L.  T.  Rip.  211  ; 
(1894)  2  Q  B.  867),  sad  affirmed  by  the  House  of  Lords 
(1896),  A.  C.  434),  that  by  seot.  149  of  the  Pablic  Health 
Aot  1875  the  local  authority  become  the  owners  of  so 
much  of  the  toil  of  a  street  ss  is  necessary  for  the  ordi- 
nary user  of  the  street  as  a  street,  and  not  o!  anything 
more.    Ia  the  Tun  bridge  Wellt  case  the  streets  were 
vested  in  the  corporation  in  the  same  way  and  under  the 
same  section  of  the  Pnblio  Health  Act  1875  as  in 
the  present  case  and  ae  they  were  empowered  by  a 
special  Aot  to  ereot  lavatories  in  any  street  it  wu» 
held  that  the  sub- soil  in  the  street  did  not  belong  to 
them,  and  that  they  had  not  any  right  to  excavate  the 
soil  and  ereot  lavatories  below  the  surface  of  a  street. 
The  present  Lord  Chancellor,  speaking  of  the  section  in 
question,  said  that  it  vested  in  the  corporation  "  The 
street  qui  street  and  indeed  so  mnoh  of  the  actual 
soil  of  the  street  as  might  be  necessary  for  the  purpose 
of  maintaining  it  and  u*ing  it  as  a  stroot,"  and  the  lato 
Lord  HersoheU  said :  "  It  seems  to  me  that  the  vesting 
of  the  street  vests  ia  the  urban  authority  each  property 
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and  snoh  property  only  as  is  necessary  for  the  control, 
protection,  and  maintenance  of  the  street  as  a  highway 
for  pnblio  use."  In  the  present  oase,  I  think,  the 
placing  of  an  iron  pillar  is  not  necessary  for  the  purposes 
so  mentioned.  Bat  then  it  is  said  that  the  defendant* 
are  empowered  to  do  this  by  seot.  51  of  their  Aot  of  1900. 
Upon  this  point  the  observations  of  Smith,  L.J.  in  the 
Tunbridgt  Well*  oase,  in  the  Court  of  Appeal,  are,  I 
think,  conclusive.  His  Lordship  says:  "Now,  where 
a  statute  enacts  that  a  corporation  may  ereot  a  building 
in  a  street  over  which  they  have  only  a  right  of  way  as 
one  of  the  pablic,  What  does  that  mean  ?  Doea  it  mean 
that  they  nay  only  utilise-  what  the  landowner  had 
already  dedicated  to  the  public,  or  does  it  mean  that 
they  may  take  from  the  landowner  what  he  has  not 
dedicated  to  the  public  and  wbiob  remains  bis  own  ?  It 
seems  to  me  that  the  true  answer  is,  that  it  only  entitles 
the  corporation  to  use  wh»t  the  owner  has  dedicated  to 
the  poblio,  and  it  does  not  entitle  the  corporation  to 
take  the  landowner's  land  for  nothing.  And  I  should 
point  out  that  if  the  corporation  desire  to  ereot  build- 
ings upon  another  man's  land  they  oan  do  so  by  payiog 
for  it,  for  the  Lands  Clauses  Consolidation  Aots  are 
incorporated  in  the  Aot  of  1900,  and  the  Aot  oan  be 
brought  into  play."  I  think,  therefore,  that  the  defen- 
dants' first  defence  fails.  The  only  other  defence  is.  that 
aa  this  pillar  was  erected  on  the  8th  Aug.  1902,  and  the 
notion  was  not  begun  until  the  30th  March  1903,  the 
plaintiff  is  precluded  from  bringing  the  action  by  the 
Poblio  Authorities  Protection  Act  1893.  Sact.  1  of  that 
Aot  provides  that  an  action  brought  for  any  aot  done  in 
the  execution  of  any  Act  of  Parliament "  shall  not  lie  or 
be  instituted  unless  it  is  commenced  within  six  month* 
next  after  the  sot,  neglect,  or  default  complained  of  or 
in  case  of  a  continuance  of  injury  or  damage  within  six 
months  next  after  the  ceasing  thereof."  Tbe  erection 
of  the  pillar  is,  I  think,  a  continuing  injury  or  damage  to 
the  plaintiff,  and  this  defenoe,  I  think,  also  fails.  The 
plaintiff  has  therefore  succeeded.  I  think,  however, 
that  1  ought  not  to  grant  a  mandatory  injunction  for  the 
removal  of  the  pillar,  and  what  I  propose  to  do  is,  at 
the  plaintiff's  option,  either  t)  assess  the  damage  which 
he  has  Buffered  by  the  defendant's  wroogfnl  aot  or  to  do 
what  was  done  by  the  Court  of  Appeal  in  the  Tunbridge 
WolU  case— that  is,  to  make  a  declaration  that  the 
defendant!  are  not  entitled  to  the  soil  in  which  they 
have  ereotei  the  pillar  and  that  its  erection  was  a 
trespass  upon  the  plaintiff's  property.  The  defendants 
must  pay  the  cost*  of  tbe  action  upon  scale  C.  If  the 
defendants  wish  to  keep  this  pillar  upon  tbe  plaintiff's 
land  they  can  do  so  by  paying  for  a  right  to  do  so  as 
provided  by  tbe  Lauds  Clauses  Aots. 

By  the  Newport  Corporation  Act  1900  (63  k  64 
Vict.  o.  xlii.),  s.  51 : 

(1)  For  the  purpose  cf  working  any  of  tbr>  corporation 
tramways  by  mechanical  power  or  of  providing  access 
to  or  forming  connection  with  any  generating  or  other 
stations,  or  any  engines,  machines,  apparatus,  tbe 
oorporation  may,  subject  to  tbe  provisions  of  this  Aot, 
construct,  lay  down,  erect,  maintain,  renew,  and  repair 
on,  in,  over,  or  nnder  any  street  or  road  in  wbiob  any 
corporation  tramways  are  fur  the  time  b.-ing  laid, 
cables,  conductors,  eleotrio  mains,  wires,  poles,  poets, 
bracket*,  plates,  tubes,  channels,  groovoa,  engines, 
apparatus,  machinery,  works,  and  appliances,  sod  may 
make  and  maintain  opening  and  ways  on,  in,  orer,  or 
nnder  any  such  street  or  road,  and  may  attach  to  any 
house  or  building  and  maintain  bracket*,  electric- 
conductors,  wires,  and  apparatus,  and  tbe  corporation 
may  also  make  snob  alterations  in  any  existing  tram- 
ways of  the  corporation,  and  execute  all  snoh  works  on 
and  in  connection  therewith  as  may  be  necessary  or 
expedient  for  adapting  the  aamo  to  be  worked  by 
mechanical  power,  and  may  for  those  purposes  or  any  of 
them,  subject  to  tbe  restrictions  and  provisions  con- 
tained in  part  2  of  the  Tramways  Aot  1870,  open  and 
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break  up  any  street  or  road  in  which  the  tramway*  ao 
to  be  worked  by  mechanioal  power  or  any  of  them  may 
be  situate,  and  any  Beware,  drains,  water,  or  gas  pipes, 
tubes,  wires,  telephonic  and  telegrapbio  apparatus 
therein  or  tberenndor.  (2)  No  suoh  works  shall  be 
attached  to  any  honse  or  building  without  in  each  case 
the  consent  of  the  occupier  of  such  bouse  or  building, 
and  if  there  is  no  oooupisr  then  of  the  lessee  entitled 
to  possession,  or  if  there  is  none  then  of  the  owner,  and 
the  consent  of  the  occupier  or  lessee  shall  not  be 
effective  after  the  termination  of  his  obstipation  Or  the 
expiration  of  the  term  of  his  lease,  as  the  ca»e  may  be. 
(3)  On  the  termination  of  the  occupation  of  any  occupier 
or  lessee  the  owner  entitled  to  possession,  if  he  did  not 
consent  to  the  attaobing  of  such  work  to  the  bouse  or 
building,  may  give  notice  to  the  corporation  that  he 
requiree  the  tame  to  be  removed,  and  the  corporation 
shall  remoYS  the  same  accordingly  within  one  month 
after  receiving  suoh  notice.  (4)  Nothing  in  this  section 
shall  extend  to  or  authorise  any  interference  with  any 
works  of  any  undertakers  within  the  meaning  of  the 
Electric  Lighting  Acts  1882  and  1888  to  which  the 
provisions  of  sect.  15  of  the  former  Act  apply. 

The  Lands  Clauses  Acts  were  incorporated  in 
this  statute. 

The  defendants  appealed. 

Macmorran,  K.C.  and  Corner  for  the  appel. 
lanta. 

A.  T.  Lawrence,  K.C.  and  John  Sankey  for  the 
respondents. 

Lord  Alverbtone.  C.J.  —  In  this  case  the 
learned  Cour.tr  Court  judge  has  held  that  the  act 
of  the  defendants  in  placing  this  pillar  was  a 
trespass  upon  the  plaintiffs  property.  Originally 
the  property  of  the  plaintiff  went  up  to  the  kerb, 
but  he  has  dedicated  part  of  that  property,  so 
that  the  publio  have  acquired  a  right  of  passage 
over  it,  though  to  a  certain  extent  a  right  of 
-interrupting  such  passage  has  been  maintained 
by  putting  out  f  nrnitnre  upon  the  pavement.  It 
is  quite  clear,  however,  that  as  to  the  surface,  at 
any  rate,  this  was  part  of  the  street.   In  that 
state  of  things  the  defendants,  acting  under  the 
Newport  Corporation  Act  1900,  s.  51,  placed  this 
iron  pillar  in  the  pavement  immediately  in  front 
of  his  shop,  in  a  place  which  was  wholly  within 
the  boundiiries  of  the  land  demised  to  the  plain* 
tiff.  Their  right  to  place  the  pillar  there  was  not 
disputed,  but  it  was  said  that,  as  the  pillar  went 
■down  into  the  soil  to  a  greater  depth  than  what 
was  vested  in  the  defendants,  thereby  getting  and 
acquiring  support  from  the  soil,  that  was  an  entry 
upon  and  taking  of  the  plaintiff's  land  which 
constituted  a  trespass.   The  point  that  arises  is 
whether  the  erecting  of  the  pillar  under  the 
powers  conferred  by  sect.  51  of  the  Newport  Cor- 
poration  Act  1900  is  a  taking  of  land  within  the 
Lands  Clauses  Act  1845,  so  that  the  formalities 
required  by  that  statute  must  be  complied  with. 
It  seems  to  me  that  sect.  51  contemplates  some, 
thing  which  is  a  common  law  occupation,  but  it 
is  not  meant  to  be  a  taking  of  land  under  the 
Lauds  Clauses  Act.   I  come  to  the  conclusion 
that  this  is  not  a  taking  of  land,  but  was  the 
exercise  of  an  express  statutory  power  to  erect 
on,  in,  over,  or  under  a  street  an  electric  pole  or 
post.   If,  however,  that  injuriously  affects  the 
kind  then  there  is  a  remedy  under  sect.  OS  of  the 
Lands  Clauses  Act.   I  must  hold  that  the  land 
has  not  been  taken,  but  merely  that  something 
has  been  done  under  statutory  powers. 
Wills,  J.  concurred. 
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Kennedy,  J. — I  am  of  the  same  opinion,  and 
I  wish  to  adopt  the  judgment  given  by  my  Lord, 
which  seems  to  me  a  simple  way  of  puttine  the 
case.    Under  sect  51  fot  the  purpose  of  working 
the  tramwajB  the  defendants  may  erect  poleB  or 
posts  on,  in,  over,  or  under  any  street  or  road.  As 
I  understand  the  findings  of  fact  in  this  case  what 
was  done  here  was  for  the  purpose  of  working 
the  tramways,  and  for  that  purpose  the  pillar 
was  erected.   That  was  a  thing  strictly  within 
the  terms  of  the  section,  and  was  justified  by 
statutory  authority.   It  is  said  that  the  defen- 
dants could  do  this,  bat  that  there  is  reserved  to 
the  plaintiff  the  right  to  object  to  any  inter- 
ference with  the  soil  except  with  his  permission, 
but  I  am  not  prepared  to  accept  that  as  stated. 
I  think  that,  while  no  property  passes  to  the 
defendants,  there  iB  a  right  in  them  to  enter  any 
area  under  their  statutory  powers  if  such  area  is 
"  on.  in,  over,  or  under  any  street  or  road  in  which 
any  corporation  tramways  are  for  the  time  being 
laid."   The  basis  of  the  judgment  of  Chitty,  J.  in 
Fitrekam  Local  board  and  Fareham  Electric  Light 
Company  v.  Smith  (7  Times  L.  Rep.  443)  was 
stated  by  him  as  follows :  "  The  local  authority 
was  entitled  to  take  bo  much  of  the  zone  above  as 
was  required  for  the  due  execution  of  its  powers 
and  the  due  performance  of  its  duties.  To  express 
the  matter  shortly,  it  was  the  area  of  user  which 
showed  what  was  vested,  and  the  street  comprised 
the  /.one.   The  local  board  had  a  proprietary 
right  in  the  zone  above  the  surface,  or  at  any 
rate,  had  a  possession  of  so  much  above  and  so 
much  below  as  fell  within  the  objects  of  the  Act." 
There  is  nothing  there  contrary  to  any  of  the 
cases  referred  to  by  the  learned  County  Court 
judge.    In  Taylor  v.  Oldham  Corporation  (35 
L.  T.  Rep.  0%;  4  Ch.  Div.  395)  it  was  held  that 
the  usual  clause  in  local  Acts  vesting  Bewers  in 
the  sewer  authority  conferred  an  absolute  pro- 
perty in  that  part  of  the  subsoil  occupied  by  the 
sewer  and  not  merely  an  easement,  and  JesseL 
M.R.,  at  p.  411,  said:  "It  was  found  under  the 
old  law  and  it  was  sometimes  held  that  the  sewer 
authorities    .    .    .   had  only  an  easement,  and 
it  was  found  to  be  very  inconvenient,  and  conse- 
quently in  the  modern  Ants  the  property  in  the 
Bewers  has  been  vested  in  the  sewer  authorities. 
That  is  to  say,  that,  instead  of  allowing  the  sub- 
soil to  remain  in  the  owner  of  the  soil  subject  to 
an  easement  or  right  of  sewerage  or  drainage,  the 
absolute  property  in  the  sewer  (which  means  not 
merely  the  brick  barrel  or  whatever  it  may  be 
forming  the  sewer,  but  the  whole  interior  of  the 
sewer — that  is  the  whole  of  the  space  occupied 
by  it)  is  now  vested  in  the  sewer  authorities." 
That  was  not  done  here,  but  what  was  done  was 
not  the  taking  of  the  soil  at  all,  but  merely  the 
exercise  of  a  statutory  right  in  the  nature  of  an 
easement  in  a  given  area.   That  does  not  exclude 
a  good  claim  if  the  plaintiff's  rights  have  been 
injuriously  affected.  Appeal  allowed. 

Solicitors  :  Ley,  Lake,  and  Ley,  for  Morgan  and 
Co.,  Newport ;  Cole  and  Jackson,  for  A.  A.  New- 
man. Newport. 
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PROBATE,  DIVORCE.  AND  ADMIRALTY 
DIVISION. 
ADMIRALTY  BUSINESS. 
Feb.  2  and  9. 
(Before  Sir  F.  Jbvne,  President,  and  Barnes,  J.) 

The  Normandy,  (a) 
Damage  to  pier  by  ship — Action  by  oxcner  of  pier — 
County  Court  jurisdiction — Writof  prohibition — 
County  Courts  Admiralty  Jurisdiction  Act  1868 
(31  A  32  Viet.  c.  71),  e.  3,  »u6-«.  3. 
By  sect.  3,  sub-sect.  3,  of  the  County  Courts 
Admiralty  Jurisdiction  Act  1868  it  \is  provided 
that  County  Courts  having  Admiralty  juris- 
diction  shall  have  jurisdiction  {as  to  any  claim 
for  "damage  by  collision." 
The  plaintiff  teas  tl*  owner  of  a  pier, and  brought  an 
action  in  the  County  Court  against  the  defendants 
for  damage  done  by  their  vessel  to  his  pier.  The 
defendants  moved  for  a  writ  of  prohibition. 
Held,  that  there  teas  no  jurisdiction  under  sect.  3, 
sub-sect.  3,  for  the  County  Court  judge  to  deter, 
mine  the  action,  and  that  a  writ  of  prohibition 
mast  therefore  go. 
Motion  on  behalf  of  the  owners  of  the  steamship 
Normandy  for  a  writ  of  prohibition  to  the  judge 
of  the  County  Court  of  Barnstapls  to  restrain 
proceedings. 

The  plaintiff,  Reginald  Joseph  Weld,  who, 
being  a  person  of  unsound  mind,  sued  by  bis 
committees,  was  the  owner  of  a  pier  at  llfracombe, 
and  the  action  was  brought  to  recover  200i.  for 
damage  alleged  to  have  been  done  by  the  defen- 
dants' steamship  to  the  pier.  The  action  was 
brought  under  sect.  3,  sub-sect.  3,  of  the  County 
Courts  Admiralty  Jurisdiction  Act  1868,  whicb 
gives  to  any  County  Court  having  Admiralty 
jurisdiction  power  to  hear  and  determine  causes 
as  to  any  chum  for  "  damage  by  collision." 

The  defendants  contended  that  the  words 
*'  damage  by  collision  "  referred  only  to  collisions 
between  ships,  and  that,  although  the  amending 
Act  of  1869  extended  the  Admiralty  jurisdiction 
of  County  Courts  to  damage  to  ships,  whether  by 
collision  or  otherwise,  yet  it  did  not  give  the  court 
power  to  deal  with  claims  for  damage  to  a  fixed 
object  such  as  a  pier- 
Sect.  3,  sub-sect.  3,  of  the  County  Courts 
Admiralty  Jurisdiction  Act  1808  (31  ii  32  Vict, 
o.  71)  is  as  follows .- 

Any  County  Court  having  Admiralty  jurisdiction 
shall  havs  jurisdiction,  and  all  powers  and  authorities 
relating  thereto,  to  try  and  determine,  enbjeot  and 
according  to  the  provisions  of  this  Act,  the  following; 
oanses  (in  this  Aet  referred  to  as  Admiralty  causes) : 
(3)  As  to  any  olaim  for  damage  to  cargo  or  damage  by 
collision — Any  osue  in  which  the  amount  claimed  does 
not  exoeed  three  bnndred  pounds. 

Sect.  4  of  the  County  Courts  Admiralty  Juris- 
diction Act  1869  (32  A  33  Vict.  c.  51)  is  as 
follows : 

The  third  section  of  the  County  Courts  Admiralty 
Jurisdiction  Aet  1868,  shall  extend  sad  apply  to  all 
claims  for  damage  to  ships,  whether  by  collision  or 
otherwise,  when  the  amount  claimed  does  not  exceed 
three  hundred  pounds. 

The  defendants  now  moved  the  court  for  a  writ 
of  prohibition  to  prohibit  the  learned  County 
Court  judge  from  bearing  and  determining  the 


(a)  Reported  bj  CHSisTOitiEK  Head,  E*i.,  B»rrUwr-at-L*w. 
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Dawson  Miller,  for  the  defendants,  in  support 
of  the  motion. — Sect  3,  sub-sect.  3,  of  the  County 
Courts  Admiralty  Jurisdiction  Act  186*8,  under 
which  the  action  is  brought,  gives  a  County  Court 
jurisdiction  to  bear  and  determine  causes  as  to 
any  claim  for  "damage  by  collision."  Collision 
must  be  a  collision  between  ships.  Tbit  is  the 
ordinarily  understood  meaning  of  the  word  in 
the  Admiralty  Court : 

Robson  v.  Owr.er  of  Hie  Kate,  59  L.  T.  Rep.  55? 
6  Asp.  Mar.  Law  Cas.  330  ;  21  Q.  B.  Dir.  13  ; 

Everard  v.  Kendall,  22  L.  T.  Eep.  408 ;  3  Mar. 
Lew.  Cas.  O.  S.  391 :  L.  Rep.  5  C.  P.  428. 
It  is  true  that  sect.  4  of  the  County  Courts 
Admiralty  Jurisdiction  Act  1869  extended  the 
jurisdiction  to  damage  to  ships,  "  whether  by 
collision  or  otherwise,"  but  that  would  not  include 
damage  by  a  ship  to  a  structure  such  as  a  pier. 

Herbert  Chitty  and  H.  Stuart  Moore,  for  the 
plaintiffs,  contra.  —  The  language  used  in 
Robson  v.  Owner  of  the  Kate  (ubi  sup.)  is  only  a 
dictum.  The  damage  done  there  was  to  a  pile- 
driving  machine  on  a  wharf  on  the  bank,  and  the 
ground  of  the  decision  was  that  damage  which 
had  been  done  on  land  outside  the  ebb  and  flow 
of  the  tide  could  not  have  fallen  within  the 
jurisdiction  of  the  Court  of  Admiralty,  and 
therefore  did  not  come  within  sect.  3,  sub- sect.  3, 
of  the  County  Courts  Admiralty  Jurisdiction 
Act  1868.  The  intention  of  the  Legislature  was 
to  give  the  County  Courts  the  same  jurisdiction 
as  the  High  Court  had  : 

The  Zeta,  68  L.  T.  Rep.  40 ;  7  Asp.  Mar.  Law  Cas. 
360  ;  (1803)  A.  C.  408. 

The  High  Court  clearly  has  jurisdiction  to  try 
the  action  under  sect.  7  of  the  Admiralty  Court 
Act  1861-   That  was  decided  in 

The  (Vila,  19  L.  T.  Rep.  89  j  3  Mar.  Law  Cas.  O.  S. 
148  ;  L.  Rop.  2  A.  A  E.  29n. 
See  also 

The  Excelsior,  19  L.  T.  Rsp.  87 :  3  Mar.  Law  Cas. 
O.  8.  151 ;  L.  Rep.  2  A.  &  E.  268. 
The  word  "  collision  "  has  been  ustd  with  regard 
to  other  objects  than  a  ship — e.g.,  in  the  case  of 
damage  done  by  a  ship  to  a  barge  (The  Malvina, 
6  L.  T.  Rep.  369 ;  1  Mar  Law  Cas.  O.  S.  341 ; 
Lush.  493) ;  by  a  ship  to  a  ship  (see  The  Uhla,  ubi 
sup.)  ;  by  a  ship  to  a  wharf  (The  Excelsior,  ubi 
sup  ) ;  collision  by  a  ship  with  a  keel  (The  Sarah, 
Lush.  549) ;  and  in  bnion  Marine  Insurance 
Company  v.  Borwick  (73  L.  T.  Rep.  156 ;  8  Asp. 
Mar.  Law  Cas.  71 ;  (1895)  2  Q.  B.  279)  it  was  held 
that  a  vesHel  which  was  driven  on  to  a  sloping 
bank  formed  of  loose  boulders  to  protect  a  break- 
water was  lost  by  collision  and  not  by  stranding, 
and  therefore  the  loss  came  within  the  words  of 
an  insurance  policy,  "  loss  or  damage  through 
collision  with  .  .  .  piers  or  stages  or  similar 
structures."   See  also 

The  Munroe,  70  L.  T.  Rep.  246  ;  7  Asp.  Mar.  Law 
Cas.  407;  (1803)  B.  248. 
They  also  referred  to 

The  Merle,  31  L.  T.  Rep.  417 ;  2  Asp.  Mar.  Law 
Cos.  402 ; 

River  Wear  Commissioners  v.  Adamson,  37  L.  T.  Rep. 

543  ;  3  Asp.  Mar.  Law  Cas.  521 ;  2App.  Cas.  743  ; 
R«ij.  v.  Judys  of  City  of  London  Court,  66  L.  T. 

Rep.  135 ;  7  Asp.  Mar.  Law  Cas.  140 ;  (1892) 

1  Q.  B.  273  •, 

The  Indus,  56  L.  T.  Rep.  376 ;  6  Asp.  Mar.  Law 
Cas.  105  ;  12  P.  Div.  46  ; 


The  Normandy. 
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The  Robtrt  Pow,  9  L.  T.  Rep.  237 ;  1  Mar.  Law 

Cm.  O.  S.  392  ;  Br.  A  L.  1>9  : 
Tba  Merohant  Shipping  Act  1894,  si.  418,  419- 

Dawson  Miller  in  reply. 

Feb.  9.— The  judgment  of  the  court  was 
delivered  by 

BA.BNE8,  J. — This  is  a  motion  for  a  writ  of 
prohibition  to  the  judge  of  the  County  Court  of 
Barnstaple  to  restrain  proceedings  in  a  suit  by 
the  committees  of  the  estate  of  the  plaintiff,  the 
owner  of  a  pier  at  Ilfracombe,  in  the  county  of 
Devon,  against  the  defendants,  the  owners  of  the 
steamship  Normandy  of  Liverpool.  Aocording 
to  an  affidavit  filed  in  the  case,  the  summons  was 
issued  by  the  plaintiff  in  rem,  claiming  ?00i. 
against  the  steamship  in  respect  of  damage 
alleged  to  have  been  caused  by  the  vessel  to  the 
pier,  no  part  of  which  ia  afloat  The  action  was 
brought  under  sub-sect.  3  of  sect.  3  of  the  County 
Courts  Admiralty  Jurisdiction  Act  1868,  which  is 
as  follows  :  [His  Lordship  then  read  the  section.] 
It  was  contended  by  counsel  for  the  applicants, 
the  defendants  in  toe  suit,  that  the  suit  was  not 
a  cause  as  to  a  "  claim  for  damage  by  collision," 
within  the  meaning  of  the  sub-section,  and  that 
the  question  raised  was  covered  by  authority.  On 
the  other  hand,  counsel  for  the  respondent  argued 
that  the  words  in  the  sub-section,  "  damage  by 
collision,"  include  a  claim  such  as  that  made  by 
the  plaintiff,  and  that  the  authorities  cited  on 
behalf  of  the  defendants  were  distinguishable 
from  the  present  case,  and  inconsistent  with  the 
judgments  in  the  House  of  Lords  in  the  case  of 
£he  Zela  (ubi  tup.).  The  simple  question  is 
whether  the  words  "  damage  by  collision  "  include 
damage  done  to  a  pier  by  a  ship  striking  agaiost 
it.  The  principal  cases  relied  on  by  the  appli- 
cants were  Everard  v.  Kendall  (ubi  tup.)  and 
Rob  eon  v.  Oufner  of  the  Kate  (ubi  tup.).  In  the 
former  case  it  was  held  that  the  Admiralty  juris- 
diction of  the  County  Court  in  cases  of  collision 
was  not  more  extensive  than  that  of  the  High 
Court  of  Admiralty,  and,  as  theCourtof  Admiralty 
had  no  jurisdiction  in  the  case  of  a  collision  on  the 
TbameB  between  two  barges  propelled  by  oars 
only,  the  County  Court  had  no  such  Admiralty 
jurisdiction.  In  the  course  of  bis  judgment 
Montague  Smith,  J.  said  (22  L.  T.  Rep.,  at  p.  409 ; 
3  Mar.  Law  Cas.  O.  S .  at  p.  392 ;  L.  Rep.  5  C.  P.,  at 
p.  432):  "What  is  the  meaning  of  'damage  by 
collision '  ?  We  have  nothing  to  guide  us  as  to 
what  damage  by  co'lision  is  within  the  Act, 
except  the  general  scope  and  object  of  the  Act. 
In  common  understanding,  and  as  understood  in 
the  Court  of  Admiralty,  damage  by  collision  is 
damage  sustained  by  a  ship  from  another  ship 
coming  in  contact  with  it."  The  late  Master  of 
the  Rolls,  then  Brett,  J ,  said  the  Act  of  1868 
"  gives  the  County  Court  power  to  try  in  a  par- 
ticular way  questions  of  salvage,  claims  for 
towage,  necessaries  supplied  to  ships,  and  wages, 
and  claims  for  <lamage  to  cargo  or  damage  by 
collision.  Damage  by  what  collisions  ?  Looking 
at  sects.  7  and  22  of  the  Act  of  1868,  it 
seems  to  me  that  it  means  a  collision  between  two 
vessels — such  vessels  as  were  formerly  dealt  with 
in  the  Admiralty  Court."  These  dicta  are 
favourable  to  the  defendants'  contention  in  this 
case ;  but  the  case  is  not  conclusive  in  their 
favour,  because  the  basis  of  the  decision  appears 
to  have  been  that  it  was  not  the  intention  of  the 


Legislature  to  give  the  County  Courts  Admiralty 
jurisdiction  over  Admiralty  causes  other  than  those 
over  which  the  Admiralty  Court  had  jurisdiction, 
and  that  the  Court  of  Admiralty  had  no  juris- 
diction in  respect  of  such  a  collision  as  that  in 
question  in  the  case.  It  did  not  decide  what 
jurisdiction  the  County  Courts  have  within  their 
limit  of  amount  in  cases  of  damage  done  by  a 
ship  in  which  the  Admiralty  Court  has  juris- 
diction.  In  Robton]  v.  Owner  of  the  Kate  (ubi 
tup.)  it  was  held  that  damage  occasioned  to  an 
object  on  the  bank  of  a  river  by  contact  with  the 
sailing  gear  of  a  vessel  afloat  in  the  river  was  not 
"  damage  by  collision  "  within  seot.  3,  sub-sect.  3, 
of  the  County  Courts  Admiralty  Jurisdiction  Act 
1868,  so  that  a  Connty  Court  had  no  Admiralty 
jurisdiction  in  respect  of  suoh  damage.  Wills,  J. 
in  the  oourse  of  his  judgment  said  (59  L.  T. 
Rep.,  at  p.  558  ;  6  Asp.  Mar.  Law  Cas.,  at  p.  330  : 
21  Q.  B.  Div.,  at  p.  14) :  "  It  is  not  necessary  to 
define  the  word  '  collision.*  The  words  '  damage 
by  collision,*  used,  as  here,  in  an  Act  the  object  of 
which  is  to  confer  an  Admiralty  jurisdiction, 
cannot  be  construed  as  including  damage  which 
has  taken  place  on  land,  outside  the  ebb  and  flow 
of  the  tide,  and  which  would  certainly  not  have 
fallen  within  the  original  jurisdiction  of  the 
Court  of  Admiralty  in  respect  to  collision  " ;  and 
Grantham,  J.  said :  "  In  Everard  v.  Kendall  (ubi 
tup.),  which  was  a  proceeding  by  way  of  pro- 
hibition under  this  Act,  Montague  Smith,  J.  is 
reported  to  have  said" — he  then  quotes  the 
passage  I  have  already  referred  to,  and  adds: 
"  This  explanation  reems  to  me  well  founded,  and 
I  think  the  preceding  words  '  damage  to  cargo,' 
whioh  obviously  refer  to  damage  to  cargo  wl  lile 
on  board  a  ship,  tend  to  show  that  the  intention 
of  the  Legislature  was  to  confine  the  newly 
conferred  jurisdiction  to  cases  of  collision 
between  ships."  The  reason  given  by  the  latter 
judge  for  his  decision  is  applicable  to  the  present 
case;  but  the  basis  of  the  judgment  of  Wills,  J. 
is  that  the  damage  was  on  land,  outside  the 
ebb  and  flow  of  the  tide,  whereas,  if  there  be  any 
distinction  in  the  case  before  us,  the  damage  is  to 
a  structure  which  standi  in  the  sea.  The  case 
mainly  relied  on  by  counsel  for  the  plaintiff  was 
The  Zeta  (ubi  tup.),  in  whioh  it  was  held  that  the 
jurisdiction  given  by  sect.  3  of  the  County 
Courts  Admiralty  Jurisdiction  Act  1868.  and 
extended  by  sect.  4  of  the  County  Courts 
Admiralty  Jurisdiction  Amendment  Act  1869, 
included  a  claim  for  damage  to  a  ship  by  collision 
with  an  object  which  was  not  a  ship — e  g ,  a  pier- 
head. That  case  turned  on  sect.  4  of  the 
amending  Act  of  1889.  The  argument  for  the 
appellants,  the  Mersey  Docks  and  Harbour  Board, 
which  succeeded  in  the  House  of  Lords,  was  that 
sect.  4  of  the  Act  of  1869  had  clear  words  which 
gave  the  County  Courts  jurisdiction  in  "all 
claims  for  damage  to  ships,  whether  by  collision 
or  otherwise,"  and  that  the  Admiralty  Court  had 
jurit diction  over  such  cases.  The  respondents  do 
not  appear  to  have  disputed  that  the  case  fell 
within  the  language  used  in  sect.  4,  but  argued 
that  it  was  not  intended  to  confer  jurisdiction 
t>eyond  that  possessed  by  the  Court  of  Admiralty, 
and  that  the  action  was  not  within  that  jurisdic- 
tion. The  judgments  were  to  the  effect  that  the 
Admiralty  Court  had  jurisdiction  over  claims  of 
the  character  of  that  in  question  in  the  case,  and 
that  the  claim  fell  within  the  words  of  sect.  4. 
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Reference  was  also  made  by  counsel  for  tbe 
plaintiff  to  expressions  in  some  judgments  in 
which  the  word  "collision"  has  been  used  in  a 
general  way  in  relation  to  the  impact  of  a  ship 

X'  net  another  object,  and  to  some  other  cases 
h  have  only  an  indirect  bearing  on  the 
present  case;  but  in  my  opinion  little  assistance  is 
to  be  derived  from  these  references.    I  may  here 
observe  that  the  true  meaning  of  collision  is  not 
a  mere  striking  against,  but  a  striking  together; 
and  to  me  it  seems  more  correct  to  speak  of  a 
vessel  stranding,  or  running,  or  striking  upon  or 
against  rocks  or  the  shore, .  than  colliding  there- 
with ;  and  the  same,  to  my  mind,  is  true  when  the 
contact  is  by  a  vessel  with  some  structure  erected 
on  the  rooks  or  shore,  and  I  notice  thst  the  use  of 
the  word  "  collision  "  in  sects.  418  and  419  of  the 
Merchant  Shipping  Act         appears  to  refer  only 
to  collisions  between  ships.   If  this  matter  were 
clear  of  all  that  has  been  said  in  other  cases,  the 
quest  ion  would  appear  t  o  me  to  be  a  simple  matter 
of  construction,  and  baring  regard  to  tbe  object 
of  the  Act  of  1868,  and  its  general  scope,  and  the 
ordinarily  understood  meaning  of  the  words 
"  damage  by  collision  "  in  the  Admiralty  Court, 
where  the  term  "causes  of  damage     is  the 
general  expression  for  d  image  case?,  I  should 
come    to    the    conclusion    that    the  word 
"  collision  "  referred  to  collision  between  ships. 
This  opinion  is  in  accordance  with  the  case  of 
Everard  v.  Kendall  (ubi  tup.)  and  Robton  v. 
Owner  of  the  Kate  (ubi   sup.),  and  there  is 
nothing  of  substance  to  conflict  with  this  view 
unless  tbe  argument  based  on  the  case  of  The 
Z*ta        tup.)  does  so.   That  argument  comes  to 
this,  that  the  Admiralty  Court  had  jurisdiction 
in  1868  in  causes  of  damage  received  by  or  done 
by  a  ship  which  included  a  case  of  tbe  present 
kind,  and  that  the  Act  of  1868  gave  similar  juris- 
diction to  the  County  Courts  within  a  limited 
amount;  but  in  my  opinion  that  argument  seeks 
to  establish  too  much.   It  has  been  decided  in 
several  cases  that  tbe  County  Court  Acts  of  1868 
and  1869,  while  conferring  Admiralty  jurisdic- 
tion upon  County  Courts  up  to  certain  limited 
amounts,  conferred  no  greater  jurisdiction,  except 
with  regard  to  charter-parties,  than  was  possessed 
by  the  Admiralty  Court :  (see  The  Dowte.  22  L.  T. 
Rep.  627;  3  Mar.  Law.  Cas.  O.S.  424;  L.  Rep. 
3  A.  Sl  E.  135  ;  Allen  v.  Garbutt,  4  Asp.  Mar. 
Law  Cas.  520n. ;  6  Q.  B.  Div.  165 ;  and  Reg.  v. 
Judge  of  the  City  of  London  Court,  ubi  tup.).  The 
arguments  and  judgments  in  these  and  other 
cases  show  that  the  question  has  in  such  cases 
not   really  been  whether  the  particular  claim 
came  within  tbe  ordinary  meaning  of  the  words 
of  the  County  Court  Acts,  but  whether  the 
claim  was  one  in  respect  of  which  the  Admiralty 
Court  bad  jurisdiction,  and,  if  not,  it  was  con- 
sidered that  it  could  not  have  been  intended  to 
confer  Admiralty  jurisdiction  in  such  a  case 
in  the  County  Courts,  as  these  Acts  were  to 
confer  Admiralty  jurisdiction,  though  sect.  2  of 
the  Act  of  1869  in  certain  matters  gave  a  some- 
what wider  jurisdiction :  (see  The  Alina,  ubi  tup.). 
I  am  not  aware  whether  the  words  "  damage  to 
cargo,"  in  eub-sect.  3  of  the  Act  of  1868,  have  yet 
been  considered:  (see  The  Victoria.  56  L.  T.  Rep. 
499;  6  Asp.  Mar.  Law  Cas.  120;  12  P.  Div.  105). 
So  also  in  The  Zeta  (ubi  tup.)  the  real  question 
was  not  whether  the  claim  fell  within  the  ordi- 
nary meaning  of  the  words  of  sect.  4  of  the  Act  i 


of  1869,  or  as  to  the  meaning  of  tbe  word  "  col- 
lision," but  whether  tbe  woidi  of  sect.  4  should 
have  a  restricted  interpretation  on  the  ground, 
as  was  contended,  that  the  case  was  not  within 
the  jurisdiction  of  the  Admiralty  Court.   It  was 
held,  however,  in  the  House  of  Lords,  overruling 
the  Court  of  Appeal,  that  the  case  was  within 
the  jurisdiction  of  the  Admiralty  Court,  and  thus 
any  difficulty  in  the  construction  of  the  Act  of 
1869    was    removed.     In  the    present  case 
the  difficulty  does  not  arise  upon  any  ques- 
tion  as    to    the  jurisdiction   of  the   High ' 
Court.   It   is   clear  from   the   terms  of  the 
Admiralty  Court  Aot  1861,  and  the  decisions 
thereon,  that  the  High  Court  has  Admiralty 
jurisdiction  in  respect  of  this  claim  as  being 
damage  dona  by  a  ship  (see  The  Uhla,  ubi  tup.; 
and  The  Excelsior,  ubi  tup.) ;  but  the  question  is 
whether  the  wording  of  the  Aot  of  1868  is  suffi- 
cient to  give  similar  jurisdiction  to  tbe  County 
Court  within  tbe  limited  amount  in  such  a  case. 
Now,  it  is  quite  clear  that  the  Acts  of  1868  and 
1869  do  not  give  Admiralty  jurisdiction  within 
the  limited  amount*  in  all  cases  in  which  the 
Admiralty  Court  has  jurisdiction.   For  instance, 
no  jurisdiction  is  given  in  causes  of  possession, 
co-ownership  cases,  mortgage  or  bottomry,  and  it 
cannot  therefore  be  inferred  that  the  County 
Courts  were  intended  to  have  Admiralty  jurisdic- 
tion in  all  Admiralty  causes  up  to  limited 
amounts.     On  the  contrary,  care  is  taken  to 
specify  exactly  what  causes  may  be  brought 
in  the  County  Court  Whatever  the  old  Admiralty 
jurisdiction  was  at  the  time  when  the  Act  of  1863 
was  passed,  the  Acts  of  1840  and  1861  had 
enacted  that  the  High  Court  of  Admiralty  should 
have  jurisdiction  over  all  claims  for  "damage 
received  by  any  ship  or  sea-going  vessel,"  and 
"  over  any  claim  for  damage  done  to  any  ship," 
and  nothing  would  have  been  easier  than  to  have 
used   similar  words   in  the   County  Courts 
Admiralty  Jurisdiction  Act  of  1868,  whereas 
the  words  adopted  in  that  Act  are  "damage 
by  collision,"     We  have  only,  therefore,  to 
consider  what  is  included  in  these  words.  All 
cases  of  damage  done  by  a  Bhip  cannot,  in  my 
opinion,  be  so  included.   It  has  been  held,  for 
instance,  that  injury  to  a  diver  who  was  caught 
by  the  paddle-wheel  of  a  steamer  (The  Sylph, 
17  L.  T.  Rep.  519 ;  3  Mar.  Law  Cas.  O.  S.  37 ;  L. 
Rep.  2  A.  &  E.  24),  Approved  in  The  Beta  (20  L.  T. 
Rep.  988 ;  L.  Rep.  2  P.  C.  447),  which,  however, 
waa  dissented  from  in  tbe  case  of  Smith  v.  Brown 
(24  L.  T.  Rep.  808 ;  L.  Rep.  6  Q.  B.  729) ;  damage 
done  to  a  cable  in  freeing  it  from  a  vessel's 
anchor  by  which  it  had  been  fouled  (The  Clara 
Killam,  23  L  T.  Rep.  27 ;  3  Mar.  Law  Cas.  O.  S. 
463;  L.  Rep.  3  A.  &  E.  161);  and  damage  to 
a  vessel  through  grounding  to  avoid  another 
vessel  osving  to  negligence  in  the  navigation  of 
the  other  vessel  ( The  Industrie,  24  L.  T.  Rep.  446 ; 
1  Asp.  Mar.  Law  Cas.  17;  L.  Rep.  3  A.  &  E.  303) 
could  be  sued  for  in  the  Admiralty  Court;  but 
clearly  those  casoscould  not  properly  be  called  cases 
of  damage  by  collision.  Other  illustrations  may  be 
put  analogous  to  tbe  last  case,  though  probably 
they  are  rather  cases  of  damage  received  by  a 
ship  than  of  damage  done  by  a  ship.   Possibly  the 
plaintiffs'  argument  need  not  be  put  so  high  as  to 
include  in  damage  by  collision  all  cases  of  damage 
done  by  a  ship,  butonly  cases  of  damage  done  by  one 
ship  to  another,  or  by  a  ship  to  some  other  object 
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by  striking  against  it;  bat  even  then  the  word 
"collimon^  in  the  ordinary  meaning,  and  as  ordi- 
narily  need  and  understood  in  the  Admiralty 
Court,  would  not  be  properly  applicable  to  the 
latter  case.  Cases  of  striking  something  which  is 
not  engaged  in  navigation  are  very  rare,  and  it  ia 
not  unreasonable  to  assume  that,  in  using  the 
word  "collision,''  the  framers  of  the  Act  intended 
to  deal  with  the  class  of  case  which  forms  the 
ordinary  subject  of  a  collision  suit.  It  was  urged 
that  it  wonld  be  strange  if.  as  held  in  The  Zeta 
(ubi  sup.),  the  owner  of  a  pier  or  dock  could  be 
sued  in  the  County  Court  for  damage  caused  to 
a  ship  by  the  negligence  of  the  servants  of  such 
owner,  and  yet  that  such  owner  could  not  in  the 
County  Court  sue  for  damage  to  the  structure  by 
negligence  on  the  part  of  the  ship's  people  ;  but 
the  answer  appears  to  be  that  the  amending  Act 
of  1869  covers  the  one  case  but  not  the  other.  The 
collocation  of  the  words  "  damage  by  collision  " 
and  "  damage  to  cargo  "  in  the  sub-section,  to  my 
mind,  also  intends  to  show  that  the  sub-section 
wan  only  dealing  with  ships,  though  what  is 
included  in  "  damage  to  cargo  "  is  not  a  subject 
for  present  consideration.  For  these  reasons  I 
am  of  opinion  that  the  writ  of  prohibition  must 
go,  and  that  the  applicants  are  entitled  to  their 
coats  of  this  motion  against  the  respondents. 

Solicitors  for  the  applicants,  Botterell  and 
Roche,  agents  for  John  J.  Richards,  Swansea. 

Solicitors  for  the  respondents.  Eland.  Nettle- 
ship,  and  Brett,  agents  for  F/inch  and  Chanter, 


found  to  blame.  The  U.  had  on  board  at  the 
'time  a  cargo  of  eoalt  shipped  by  and  the  property 
of  the  Admiralty,  and,  in  order  to  avoidprobable 
expense,  an  agreement  was  come  to  by  which  the 
owners  of  the  U.  waived  their  right  to  carry  the 
cargo  to  its  destination,  and  the  coals  were  dis- 
charged and  sold.  The  owners  of  the  IT.  recovered 
against  the  owners  of  the  M.  a  moiety  of  their 
damages.  A  claim  was  made  by  the  Admiralty, 
as  owners  of  the  cargo  on  board  the  U.,  against 


the  owners  of  the  M./or  their  proportion  of  the 
.  paid  to  the  owners  of  the  U. 


July  13,  1903,  and  Feb.  16. 1904. 
(Before  Bucknill,  J.) 
The  Minnetonka.  (a) 
Collision — Both    to  blame — Damaqes — Payment 
by  cargo  owners  to  shipowners — Right  of  cargo 
owner  to  recover  money  so  paid  from  wrong- 
doing vessel — Registrar  and  merchants. 
A  collision  occurred  between  the  steamship  V.  and 
the  steamship  M.,  for  which  both  vessels  were 


Held,  affirming  the  report  of  the  registrar,  that 
they  were  not  entitled  to  recover  anything,  a» 
such  a  payment  could  not  be  said  to  be  the 
natural  result  of  the  collision,  and  that,  if  the 
owners  of  the  M.  were  liable,  the  sum  recovered 
would  be  payable  to  the  owners  of  the  U.,  who- 
had  already  been  paid  a  moiety  of  all  the  losses' 
they  had  incurred  by  reason  of  the  collision. 

Motion  in  objection  to  the  report  of  the  assistant 
registrar. 

A  collision  oocurred  on  the  9th  June  1902,  in 
the  English  Channel,  between  the  steamships 
Uskmoor  and  Minnetonk%.  The  Uskmoor  at  the 
time  was  on  a  voyage  from  the  Tyne  to  the 
Cape  with  a  cargo  of  coals  shipped  by  and  the 
property  of  the  Admiralty.  After  the  collision 
the  Uskmoor  put  into  the  Thames  for  repairs,  and 
after  some  correspondence,  which  is  sufficiently 
dealt  with  by  the  learned  judge  in  hie  judgment, 
the  following  letter  was  written  on  behalf  of  the 
Director  of  Navy  Contracts  to  the  managing 
owner  of  the  Uskmoor  .- 

Admiralty.  8.W..  18th  .Tune  1902.— Gentlemen,— 
With  referenoe  to  yoor  letter  of  too  13th  J  one,  I  have 
to  acquaint  you  thst,  to  minimise  lota  in  the  interests  of 
all  concerned,  the  Admiralty  ia  prepared  to  agree  to  the 
following  arrangement,  to  which  it  is  nndcrstood  that 
yoa  and  (he  underwriters  have  givon  yonr  concurrence — 
viz.:  The  yojago  to  be  terminated  and  the  ooal  sold. 
The  owners  to  be  paid  the  earn  of  10001..  to  be  i 
tioned  as  a  substituted  expense,  in  lion  of  those 
would  otherwise  have  been  incurred,  on  the  basis 
by  the  following  approximate  I 


General  Average. 

£664    10    0              Hire  of  barges   41CG    •>  6 

106    17    0               Shifting,  Ac.    53    8  9 

424    10  10              Beabippisg     — 


Cargo.  Freight. 

4332    5    0    .£166    2  «i 

—    53    8  9 

—    424  10 


41195    18  4 
15  0 


4219  11    3    .£332    5    0    ......    4044    2  1 

Apportioned  in  substitution  for 

theabove   4182  19  11    427G  18    4    £536  16  9 


For  10001.  too  figures  will,  of  course,  be  slightly 
different.  The  Uskmevr  to  load  another  cargo  on  com- 
pletion of  repairs,  on  same  conditions  as  charter  of  tho 
15th  May,  and  at  rate  of  freight  current  at  date  of 
mgning  the  new  charter,  provided  the  owners  give 
proper  notios  to  Messrs.  Mathwiu  and  Sons,  of  New- 
castle, of  the  date  when  steamer  will  be  ready  to  load 
after  repair.  I  shall  be  glad  to  have  your  confirmation 
of  this  arrangement  by  return  of  post,  and  to  hare  a 
letter  from  yon  agreeing  on  these  conditions  to  allow 
the  cargo  to  be  handed  over  to  whomsoever  it  is  sold 
to.  The  name  of  the  buyers  for  insertion  in  such  letter 
will  be  oommunioated  to  you  as  soon  as  sale  in  definitely 
arransrod.  I  am,  t  TeDtlomon,  your  obedient  servant, 
PiK«  r  Mi NTKlt,  for  Direotor  of  Navy  Contracts  — 
Messrs.  W.  Runciman  and  Co. 


(a)  Beported  by  Cuaistormw  Hk*i.,  E«q..  HarrUter-»t-Law. 


This  was  agreed  to  by  the  ownera  of  the  Usk- 
moor. and  the  cargo  wub  duly  discharged  and  sold. 

An  action  was  brought  by  the  owners  of  the  M  in- 
neionka  against  the  owners  of  the  Uikmoor  and 
heard  before  the  President  (Sir  F.  H.  Jeune)  and 
Trinity  Masters,  and  both  vessels  were  found  to 
blame  for  the  collision.  The  case  will  be  found 
reported  in  87  L.  T.  Rep.  £5 ;  9  Asp.  Mar.  Law 
Cas.  316 ;  (1902)  P.  250. 

An  action  was  then  brought  by  the  Admiralty, 
as  owners  of  cargo  on  board  the  Uskmoorr 
against  the  owners  of  the  Minnetonka,  but  was 
Bettled  upon  the  terms  of  both  vessels  being  to 
blame.  At  the  reference  before  the  assistant 
registrar  and  merchants  to  assess  the  damages, 
it  was  found  thut  there  was  nothing  due  from 
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the  defendants  except  the  sum  of  of.  os.  in 
respect  of  surveys. 

The  assistant  registrar  in  his  report  dealt  with 
the  chum  as  follows  : 

The  first  item  of  the  claim  is  for  the  difference 
,  the  coat  or  the  coal  and  the  price  realised.  It 
^tended  by  the  defendants  that  nothing  was  due 


acted  with  reasonable  diligence  In  not  accepting  a. 
better  price  than  that  ultimately  obtained.  We  are  of 
opinion  that  the  defendants'  contention  is  right,  and 
that  this  head  of  the  cargo  owner*  claim  must  be  die- 
Allowed.  A  sum  for  the  coat  of  surveys  in,  however, 
payable  to  them — namely,  51.  6*.— of  which  a  moiety  ia 
recoverable  against  the  defendant!.  The  second  he.id 
of  the  claim  was  for  lOoOt.  agroed  to  be  paid  by  the 
Admiralty  to  the  shipowners  for  abandoning  the  voyage. 
It  is  not  clear  from  the  ovidonee  that  the  whole  of  this 
snm  was  to  be  paid.  Tn  oar  view  of  the  case,  however, 
thia  .loubt  is  not  material,  for  we  are  of  opinion  that 
wilder  all  the  circumstances  the  reason  idle  and  bosinoie- 
like  coarse  for  all  parties  was  for  the  cargo  to  be  sold 
in  the  Thames*,  and  the  payment  of  any  sum  to  the  ship* 
owners  by  the  cargo  owners  was  not  a  consequence  of 
the  collision  for  which  the  wrongdoers  are  liable.  The 
shipowners  hare  recovered  from  the  wrongdoers  the  cost  of 
repairs  and  damages  for  the  detention  of  their  ship,  and 
at  the  end  of  the  period  of  detention  they  were  in  a  posi- 
tion to,  and  did,  take  up  a  fresh  ehartor.  The  duty  of 
the  shipowner  being  to  carry  the  cargo  to  its  destina- 
tion, it  was  to  his  advantage  to  make  an  arrangement 
with  the  cargo  owners  whereby  he  would  be  free  from 
this  duty,  and  be  able  to  take  a  new  cargo  when  the 
repairs  were  finished.  Any  payment  therefore  m*do 
by  the  cargo  owners  to  the  shipowners  is  not  a  natural 
and  reasonable  result  of  the  collision,  and  therefore  is 
not  recoverable  against  the  wrongdoer. — (Signed)  E.  S. 
lies  cox.  Assistant  Registrar. — 12th  June  11)03. 

The  Admiralty  appealed  on  the  ground  that 
everything  had  been  done  by  tbe  Admiralty  to 
minimise  the  loss  for  the  benefit  of  all  parties, 
and  that  they  were  therefore  entitled  to  recover 
the  sum  claimed. 

Bucknill.  J.  referred  the  case  back  to  the 
assistant  registrar  for  farther  information  as  to 
whether  or  not  the  amount  claimed  by  the 
Admiralty  had  or  had  not  been  paid  to  the 
owners  of  the  L'ikmoor. 

The  following  is  the  material  part  of  the 
further  report  of  the  assistant  registrar : 

By  tbe  report  dated  the  12'.h  June  1D03, 1  found  that 
the  cargo  owners  oonld  not  reoover  this  sum  from  the 
owners  of  the  Minnetonka,  and  the  cargo  owners 
appealed  against  tbe  report.  The  hearing  of  the  appeal 
on  the  13th  July  wan  adjournod  by  Bucknill  J. 
in  order  that  I  might  report  whether  any  part  of  the 
sum  of  2761.  18*.  4d.,  a  moiety  of  which  ia  now  o  Lai  rood 
by  the  cargo  owners,  bad  been  allowed  to  the  owners  of 
the  l'ikmoor  by  the  report  <jn  the  claim  against  the 
Minnetonka  dated  the  'J 2nd  Dec.  1002.  The  claim  in 
r<?«p<xjt  of  thin  sum  of  2701.  is  baeod  on  teveral  letters 
which  were  pat  in  at  the  previous  reference  ;  the  par- 
ticulars of  the  claim  are  set  oat  in  tbe  letter  of  tbe 
Director  of  Navy  Contracts  dated  the  18th  Jane.  It  is 
to  be  noted  that  in  tbe  letters  of  the  13th  and  17th  Juno 
the  proposed  payment  ia  spoken  of  as  being  in  respect  of 
freight,  a  word  which  would  be  proper,  since,  if  the  ship 
was  repairable,  her  owners  were  entitled  to  carry  on  the 
cargo  and  earn  this  freight,  and  in  the  letter  of  the 
20th  Juno  it  ia  stated  that  the  sum  pajable  by  the 
cargo  owners  would  follow  tbe  completion  of  "  the 
general  average  adjustment."  The  claim  ia,  however, 
sow  put  forward  as  being  in  respect  of  the  hire  of 
of  warehousing  the  cargo,  and 


expenses  which  would  have  been  incurred  bad  the 
voyage  not  been  abandoned,  but  which  was  not  in  fact 
incurred  and  were  therefore  saved.    I  have  to  report 
that,  as  in  the  reference  on  the  claim  by  the  Vtkmoor 
only  the  actual  expenses  incurred  for  discharging  the 
cargo  and  for  the  hire  of  barges  were  allowed  (item  No.  7), 
no  part  of  the  present  claim  has  been  dealt  with  in  the 
ship's  reference.   In  tbe  ship's  rsferenoe,  however,  all 
sums  in  respect  of  lots  of  freight,  and  for  exponnaa  at 
the  port  of  loading,  were  allowed  ta  the 
(see  item  No.  35).    At  the  further  1 
mentn  were  addressed  to  us  by  counsel  for  the  claimants 
and  the  defendants,  and  I  was  asked  to  make  several 
findings  on  points  submitted  to  us.    Tbe  points  sub- 
mitted by  counsel  for  the  cargo  owners  and  our  findings 
thereon  are  as  follows  :  (1)  That  tbe  voyage  was  not  com- 
mercially ut  an  end ;  we  find  that  the  voyage  was  not  com- 
mercially at  an  end.    (2)  That  on  the  18th  June  repairs 
were  expected  to  take  aix  weeks ;  we  find  that  the 
repair*  were  expected  to  take  six  weeks.    (3)  That 
10002.  was  agreed  to  be  paid  on  terms  contained  in 
letters  of  the  18th  June,  explained  by  those  of  the  10  th 
and  20th ;  we  find  that  10001.  was  agreed  to  be  paid  on  tbe 
terms  contained  in  these  letters.   (4)  That  the  Admiralty 
has  bet  n  called  on  to  pay  their  share.   There  is  no  direct 
evidence  as  to  this,  but  the  solicitor  for  the  owner*  of 
tbe  I'tkmoor,  who  was  present  at  the  further 
stated   that  the    cargo   owners   would  be 
on  to  pay  the   sum  claimed.    (5)  That  the 
ment  was  beneficial  to  all  conoerned,  and  a 
and  proper  one  to  reduce  loss  which  would  have 
occasioned  had  the  parties  insisted  on  their  strict 
rights  to  have  voyage  oonoluded.     I  find,  an  stated 
in  the  previous  report,  that  it  was  reasonable  and  for 
the  benefit  of  all  concerned  that  the  voyage  shonld  be 
abandoned,  so  that  expenses  in  the  Thames  might  be 
lessened,  and  that  there  should  be  no  risk   of  the 
deterioration  of  the  cargo.    I  farther  find  tho  agree- 
ment by  the  Admiralty  to  pay  10001.,  or  a  part  thereof, 
wis  not  a  reasonable  agreement,  because  tbe  object  of 
tbe  abandonment  of  the  voyage  was  to  save  farther 
expenses,  and  it  was  unreasonable  for  the  cargo  owners 
to  pay   any  sum   to  the    shipowners,  since  it  wu 
the  duty  of  the  shipowners  to  take  all  measures 
necessary  to  enable  them  to  carry  the  cargo  to  its 
destination  (see  Carver  on  Carriage  by  Sea,  3rd  edit.,  sect. 
302) ;  and,  as  tbe  voyage  was  not  commercially  at  an  end, 
tbe  cargo  owners  could  have  insisted  on  their  cargo  being 
carried  to  its  destination  without  any  payment  to  the 
shipowners    except  that    of  the  agree!    freight  I 
further  find  that  the  agreement,  so  far  as  it  related  to 
the  payment  of  lOoiU.,  or  any  part  thereof,  was  one 
arising  out  of  the  relation  between  ship  and  cargo,  and 
that  the  collision  was  not  the  cause  of  it,  and  that  the 
sum  claimed  is  inadmissible  as  a  head  of  damage  in  an 
action  against  tbe  wrongdoing  ship  :  (The  Marpeua,  66 
L.  T.  Rep.  350 ;  7  Asp.  Mar.  Law  Caa.  155  j  (1891) 
P.  403).    (6)  That  none  of  the  items  shown  in  the  pre- 
vious reference  were  allowed  in  respect  of  the  expenses 
inoluded  in  tbe  2701.    Tbe  finding  on  this  head  has 
almuly  buon  stated.    The  point»  submitted  by  counsel 
for  the  defendant*  wcro  :  (1)  That  by  the  arrangement 
made  in  Jane  1902  on  the  basis  of  a  reshipment  of 
cargo,  which  was  alleged  to  bo  necessary  and  reasonable, 
the  owners  of, the  Utkmoor  recovered  from  the  owners  of 
the  Mxnnetonka  a  complete  indemnity  for  all  damages 
actually  incurred  arising  out  of  the  collision.    I  find 
that  this  was  so.    (2)  That   that  indemnity,  being 
obtained  on  tbe   basis  of  voyage  being  abandoned, 
included  all  loss  of  expense  a  and  all  loss  of  profits 
from  the  date  of  eleven   days  before  collision  when 
the  Vtkmoor  commenced  her   voyage  by  bunkering 
inthsTyne.  That  under  these  circumstances  tbe  os 
of  tbe  Utkmoor  could  not  claim  from  the  owners  of 
Mintwtonka  any  further  sum  in  tot 
ment  of  the  voyage,  and  that  therefore  the  Admiralty 
sum.  I  find  the  facU  stated  in  the 
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affirmative.  I  also  find  that  the  owners  of  the  Vtkmoor  j 
have  obtained  damages  on  tho  basia  of  the  voyage  btiog 
abandoned,  and  that  the  owners  of  the  Vtkmoor,  if  they 
recover  the  sum  claimed  in  thia  reference  by  the  cargo 
ownera  from  them,  should  dednot  tbii  amonnt  from  the 
anm  awarded  to  them  in  thia  claim  againat  the  Minnk- 
tonka ■.  (aee  The  Marpeeta,  «oi«vp.).  I  was  farther  eakeii 
to  vary  the  previous  order  as  to  coeta,  bnt,  having  regard 
to  my  finding,  I  oannot  vary  the  order  ae  to  the  ooats  of 
the  previona  roforccco.  The  ooeta  of  thia  farther 
reference  I  leave  to  be  dealt  with  by  the  coort.— (Sisned) 
E.  S.  Boecob,  Assistant  Kegiatrar.— 20th  Nov.  1903. 

Acland,  K.C.  for  the  plaintiff*.  — The  agree- 
ment was  to  pay  a  aum  of  money  which  should  be 
a  substituted  expense,  and  as  Bach  ship,  cargo,  and 
freight  woold  have  to  contribute  if  it  was  a  case 
of  general  average.  The  expense  was  a  diminu- 
tion of  a  certain  loss.  The  assistant  registrar  h  aa 
found  that  the  parties  did  the  rtitht  thing 
under  the  circumstances,  and  that  the  course 
taken  of  discharging  and  selling  the  cargo  was  a 
reasonable  and  businesslike  one : 

The  Marputa  (u6»*  tup  ) ; 

Carver  on  Carriage  by  Sea,  3rd  edit.,  sect.  302  ; 
Notara  v.  Henderton,  26  L.  T.  Rep.  442  ;  1  Asp. 
Max.  Law  Caa.  278 ;  L.  Sep.  7  Q.  B.  225. 

The  agreement  was  made  to  minimise  the  loss. 
The  expenses  of  warehousing  cargo  would  not 
have  been  general  average  losses  at  all,  as  tbey 
would  have  been  incurred  after  the  ship  had 
arrived  in  a  place  of  safety.  It  may  be  that  the 
owners  of  the  Vtkmoor  recovered  more  than  tbey 
ought  to  have  done  from  the  owners  of  the 
Mmnetoka,  but  that  is  no  answer  to  our  claim. 

Atpxnall,  K.C.  (Pritehard  with  him),  for  the 
defendants,  contra. — In  The  Marpttta  (uli  tup.) 
the  question  was  whether  the  owners  of  the  ship 
could  recover  money  actually  paid,  and  the  Presi- 
dent (Sir  F.  H.  Jeune)  found  that  the  loss  had  not 
legally  been  caused  by  the  collision.  In  the  pre- 
sent case  there  is  the  same  class  of  chum,  but  the 
parties  have  come  to  an  arrangement,  and  appor- 
tioned certain  hypothetical  expenses.  The  claim 
has  first  of  all  been  made  on  the  ground  that  it 
is  in  the  nature  of  loss  of  freight,  then  of  general 
average,  and  now  it  is  called  a  substituted  expense. 
It  is  really  some  sort  of  su^eated  liability  which 
arises  out  of  the  parties  having  saved  themselves 
from  some  hypothetical  expense. 

Acland,  K.C.  in  reply. 

Bucknili..  J. — Thia  is  an  application  by  way 
of  appeal  from  the  report  of  the  registrar,  on 
the  ground  that  that  report  cannot  be  supported 
in  law.  The  matter  has  been  before  the  court  on 
two  occasions.  On  the  last  occasion  the  court 
referred  thn  matter  back  to  the  registrar  to  find 
whether  any  part  of  the  amonnt  claimed  by  the 
Admiralty — namely,  27  61.  18*.  4d. — had  in  fact  been 
allowed  to  the  Vtkmoor,  in  the  reference  between 
the  ownera  of  the  Utkmnor  and  the  owners  of  the 
Minne tonka,  for  the  damage  sustained  by  tbe 
Vtkmoor  in  consequence  of  a  collision  between 
those  two  Bhipe,  for  which  they  were  found  both 
to  blame.  The  registrar  has  found  tbatthisamount 
bad  not  been  dealt  with  in  that  reference.  The 
Vtkmoor  was  on  a  voyage  from  the  Tyne  to  South 
Africa,  laden  with  a  cargo  of  coal,  the  property  of 
the  Admiralty.  During  the  voyage  she  came  into 
collision  with  the  Minnetonka,  in  consequence  of 
which  the  Vtkmoor  herself  waR  damaged,  and 
also,  to  a  certain  extent,  the  cargo  on  board.  The 


Vtkmoor  was  then  taken  to  the  river  Thames  to 
be  repaired,  and  it  was  ascertained  that  the 
repairs  would  take,  it  was  estimated,  about  six  to 
eight  weeks,  and  the  Admiralty  and  the  ownera 
ot  the  Vtkmoor  very  properly  tried  to  see  what 
could  be  done  in  tbe  circumstances  for  the  benefit 
of  each  other.  On  tbe  12th  June  the  Admiralty 
wrote  to  tbe  ownera  of  the  Vtkmoor  asking  them 
what  arrangements  tbey  had  made  with  regard 
to  the  storage  of  the  cargo  on  shore  or  in  lightera 
daring  the  repairs  to  the  ship.  The  letter  ended 
with  this  paragraph:  "Until  the  receipt  of  the 
surveyor's  iMr.  Lewis)  report  it  will  not  be  pos- 
sible to  form  a  definite  opinion  as  to  the  beat 
course  to  pursue,  but  I  should  be  glad  to  have 
your  views  as  soon  as  possible  as  to  the  advisa- 
bility of'  selling  the  coal  and  considering  the 
voyage  terminated,  so  as  to  avoid  the  expense  of 
storage  and  re- shipping."  The  expense  of  re- 
shipping  would  not  fall  entirely  upon  the  cargo 
ownera.  but  the  expense  of  storage,  subject  to 
general  average,  would  fall  upon  the  cargo 
owners.  That  letter  was  answered  by  the 
ownera  of  the  Vtkmoor  on  tbe  13th  June,  when 
they  said  the  repairs  would  take  about  eight 
weeks,  and  it  was  impossible  for  them  to  advise 
the  Admiralty  as  to  the  termination  of  the  voyage, 
but  that  if  the  Admiralty  wished  to  do  so  tbey 
would  do  so  for  tbe  consideration  of  7*.  6<J.  per 
ton  "as  full  freight."  Then  on  tbe  17th  June 
Mr.  Lewis  wrote  to  the  Admiralty,  amongst  other 
things,  this :  "  Messrs.  R  unci  man  will  now  accent 
lOOOt.  in  respect  of  the  freight,  which  is  a  trifle 
more  than  Messrs.  Hopkins,  Son,  and  Cookes  had 
advised  you.  Tbey  had  written  their  letter  to  you 
before  tbey  could  make  sure  whether  it  was  9961. 
or  10002.  All  that  is  wanted  from  you  now  is  a 
letter  to  Messrs.  Runciman  stating  that  you 
offer  them  1000.'.  in  respect  of  the  freight  and 
stating  that  you  will  give  them  another  cargo  to 
replace  the  present  one  at  the  16*.  rate  or 
more  if  the  freights  should  rise  in  the  mean- 
time, of  course  they  giving  you  proper  and 
sufficient  notice  when  the  vessel  is  expected  to  be 
ready,  and  Messrs.  R  unci  man  to  have  the  option 
of  refusing  the  offer."  On  the  same  day  Messrs. 
Hopkins,  Son,  and  Cookes  wrote  to  Mr.  Lowrey, 
the  secretary  of  the  Salvage  Association,  and  they 
put  the  case  in  this  way :  "  We  beg  to  inform  you 
that  we  have  carefully  considered  tbe  facta  and 
circumstances  of  this  case,  and  assuming  the 
voyage  is  terminated  in  London  and  the  ship- 
owners are  paid  4».  fid.  per  ton,  equal  9962.  15*.. 
this  amonnt  will  be  apportioned  as  per  annexed 
sheet  as  a  substituted  expense  in  lieu  of  hire  of 
barges:  Six  weeks  064*.  10*.,  shifting  ditto 
106T.  17*.  Hd .  re- shipping  cargo  424**.  10*.  10d  , 
total  1195/.  18*.  4d. ;  and  in  addition  to  the  abov* 
expenses  which  will  be  saved,  the  expected 
deterioration  by  breakage  of  coal,  estimated  by 
Mr.  Lewis  at  about  10  per  cent,  at  least  on  Cape 
Town  values,  and  2  per  cent,  for  loss  of  weight,  is 
avoided.  It  will,  of  course,  be  necessary  to  obtain 
the  agreement  of  all  interests  to  this  arrange- 
ment." Then  Mr.  Lowrey  wrote  on  the  18th  June 
to  Messrs.  Hopkins,  Son,  and  Cookes:  "The  ship 
underwriters  have  approved  our  suggestion  that 
tbe  coals  should  be  sold  in  London  and  that  the  loss 
of  freight  should  be  treated  ae  a  substituted 
expense."  The  keynote  of  this  case  is  that  the  loss 
of  freight  should  be  treated  as  a  substituted 
expense.   Then  comes  tbe  letter  of  tbe  18th  J une. 
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setting  out  the  figures  of  general  average  and 
freight,  and  there  is  the  final  letter  from  the  Admi- 
ralty on  the  20th  June  to  Messrs.  Runciman  : 
"  Your  expression  '  to  pay  the  shipowners  tbe  sum 
of  lOOoZ.*  ib  understood  as  meaning  that  the  sum 
of  100OZ.  will  be  apportioned  on  the  basis  stated  in 
my  letter  of  tbe  loth  June,  and  a  claim  made  by 
the  owners  upon  the  Admiralty  for  the  portion 
thereof  falling  upon  the  cargo  when  the  general 
average  adjustment  is  completed."  When  this 
case  first  went  before  the  registrar  and  merohanU 
it  was  put  in  this  way :  That  the  shipowners  and 
the  Admiralty  had  agreed  that  the  sum  of  1000Z. 
was  to  be  paid  for  freight.  To-day  the  claim  is 
not  for  freight  at  all.  It  is  not  put  as  having 
anything  to  do  with  freight.  That  part  of 
the  case  has  been  put  on  one  side.  It  is  put  in 
this  way  :  That  the  Admiralty  have  entered  into 
an  obligation,  binding  upon  them,  to  pay  to  the 
owners  of  the  ship  27t»Z.  odd,  and  that  there  was 
a  good  consideration  for  that  binding  contract 
between  them  for  the  abandonment  of  the  voyage. 
When  one  comes  to  test  the  claim,  to  see  what  it 
really  means,  it  comes  to  this,  that  if  the  voyage 
had  not  been  abandoned  and  if  the  cargo  had 
remained  in  barges,  and  if  the  Admiralty  had 
become  responsible  to  pay,  as  they  would  have 
become,  for  the  hire  of  tbe  barges,  tbe  amount 
would  certainly  have  exceeded  276/.  It  may  be 
that  this  is  a  sum  of  money  which,  in  the  circum- 
stances of  this  case,  tbe  shipowners  could  recover 
from  the  Admiralty — I  do  not  say  it  would  be  fo 
or  would  not  be  so-  but  it  does  not  follow  that, 
because  the  Admiralty  would  be  liable  to  the 
shipowners,  therefore  the  Admiralty  can  put  that 
liability  over  on  to  the  backs  of  the  owners  of  the 
Minnetonka,  the  wrongdoing  ship.  The  only  way 
in  which  the  Admiralty  can  recover  against  the 
owners  of  the  Minnetonka  here  is  by  showing  a 
certain  loes,  or  a  sum  of  money  lost ;  that  is,  a 
certain  loss  in  consequence  of  a  reasonable 
arrangement  by  the  person  having  a  claim 
minimising  the  claim  which  be  has  against  the 
wrongdoer.  But  it  must  be  a  loss  and  a  liability 
arising  directly  in  consequence  of  the  wrong- 
doing act  of  the  Minnetonka.  If  it  is  not,  then 
it  is  not  recoverable.  Is  that  the  case  here  ?  I 
think  not.  The  real  facts  as  1  find  them  to  be 
and  as  I  understand  them  to  be,  and  as  to  them 
there  is  really  no  contradiction,  are  these :  The 
voyage  was  abandoned.  As  between  the  ship- 
owners, the  Utkmoor,  the  cargo  owners,  and  the 
Admiralty,  a  sum  of  money  greater  than  27fiZ. 
was  agreed  to  be  paid.  It  is  now  said 
that  that  sum  of  money  is  a  Bum  of  money 
for  which  the  Admiralty  would  have  been 
liable  in  an  event  which  has  not  in  fact  occurred, 
and  that  is  a  sum  which  directly  represents  a 
loss  by  the  Admiralty  occasioned  by  the  wrong- 
doing of  the  Minnetonka.  I  think  all  these  sug- 
gestions are  not  according  to  the  real  facts— that 
what  really  has  happened  is  this,  that  the  parties 
have  put  their  heads  together  and  come  to  some 
hypothetical  figure  not  bused  upon  fact,  and  not 
representing  a  direct  loss  or  damage  suffered  by 
the  Admiralty  ,in  consequence  of  t he  collision; 
and  that  therefore  the  Admiralty  cannot  make 
good  this  claim  as  against  the  owners  of  the 
Minnetonka.  But  there  is  something  else  which, 
though  not  absolutely  conclusive,  is  very  im- 
portant to  be  considered,  and  that  is  that 
this  270Z.,  if  the  Admiralty  could  make  the 
Vol  XC,  2323. 


[Ct.  of  App. 


owners  of  the  Minnetonka  pay  it,  would  be  pay- 
able to  the  Utkmoor,  and  the  owners  of  the  Utk- 
moor have  already  been  paid  all  the  loss  they 
have  sustained  in  consequence  of  the  collision ;  and 
although  it  is  possible  to  conceive  a  case  where 
tbe  owners  of  a  ship  may  make  a  profit  by  tbe 
wrongdoing  of  the  other  party,  in  this  case  I 
thiok  the  owners  of  the  Utkmoor  would  not  be 
entitled  to  make  such  a  profit,  although,  of 
course,  the  Admiralty  could  not  make  that 
answer  if  they  had  undertaken,  for  good  con- 
sideration, to  pay  a  sum  of  money  to  the  Usk- 
moor.  In  conclusion,  it  seems  to  me  that  this 
case  fails,  because  it  has  not  been  made  out  in 
law  or  in  fact  to  be  a  loss  sustained  by  the 
Admiralty  directly  in  consequence  of  the  wrong- 
doing act  of  the  Minnetonka.  Therefore  my 
judgment  must  be  against  the  appellants,  and  1 
confirm  the  report  No.  1  of  the  registrar,  and  also 
report  No.  2,  with  the  result  that  those  who  buve 
succeeded  must  have  the  costs  of  this  appeal, 
and  also  of  the  second  reference. 

Solicitors  for  the  plaintiffs.  Frcthfields. 

Solicitors  for  tbe  defendant?,  1'ritchord  and 
Son*. 


Supreme  Court  of  §tttocattttt. 
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COURT  OF  APPEAL. 

Thursday,  Feb.  25. 
(Before  Collins,  M.R..  Romf.r,  and 
Mathkw,  L.JJ.) 
Bartram  and  Sons  r.  Lloyd,  (a) 

APPEAL  FROM  THE  KINU'8  BENCH  DIVISION. 

Prineijyal  and  agent— Secret  commission— Corrupt 
bargain — Confirmation  by  principal — Evidence 
—Necessity  of  fall  knowledge  of  all  facts. 

The  defendant,  acting  through  his  agent,  entered 
into  a  contract  mth  the  plaintiffs,  who  were 
shipbuilders,  for  the  building  of  u  ship.  Before 
the  contract  was  arranged  the  plaintiffs  secretly 
agreed  to  give  a  commission  to  tlie  defendanVs 
agent. 

At  an  interview  which  afterwards  took  place 
between  the  plaintiffsand  the  defendant  as  to  Vie 
payment  by  him  of  money  due  under  this  con- 
tract, the  plaintiffs  informed  him  that  they  had 
agreed  to  pay  commission  to  the  agent,  and  the 
defendant,  after  being  so  informed,  paid  them  a 
small  sum  on  account.  The  plaintiffs  afterward* 
brought  an  action  to  recover  the  balance  due  to 
them. 

At  the  trial  of  the  action  Bruce,  J.  held  that,  by 
reason  of  the  plaintiffs'  secret  agreement  to  gi.ee 
a  commission  to  the  defendant  s  agent,  the  con- 
tract was  one  which  entitle  i  live  defendant  to 
repudiate,  but  that  by  what  had  occurred  at  his 
interview  with  the  plaintiffs  he  had  confirmed 
the  contract  and  debarred  himself  from  repudiat- 
ing it ;  (88  L.  T.  Rep.  280).    On  appeal  .- 

Held,  reversing  the  decision  of  Bruce,  /.,  that  the 
plaintiffs  had  not  shown  that  there  had  been  a 
full  disclosure  to  the  defendant  of  all  the  circinn- 
ftances  in  connection  with  the  plaintiffs'  agree- 
ment to  pay  commission  to  the  agent,  and  that 

<  <}  Repir;ed  bj  I*.  Mixi.tv  .Smith,  K«j.,  U*rri»:*r-*t-L»w. 
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therefore  there  had  been  no  such  confirmation  by 
the  defendant  of  hi«  contract  at  debarred  him 
from  repudiating  it. 

Appeal  by  the  defendant  from  the  judgment  of 
Bruce,  J.  at  the  trial  of  the  action  without  a 
jury. 

The  action  was  brought  to  recover  a  sum  of 
7144/.  as  damages  for  breach  of  contract. 

The  plaintiffs  were  shipbuilders  at  Sunderland, 
and  the  defendant  was  a  solicitor  at  Swansea. 

By  a  contract  dated  the  16th  July  1901  the 
defendant  agreed  to  purchase,  and  the  plaintiffs 
agreed  to  build,  a  steamer  for  40,17")/. 

The  defendant,  being  unable  to  carry  out  the 
contract,  asked  the  plaintiffs  to  sell  the  steamer 
for  the  best  price  that  could  be  obtained,  and 
that  the  balance  of  loss  on  the  resale 
bo  paid  by  him  to  the  plaintiffs. 
On  account  of  thiB  loss  the  defendant  had  paid 
to  the  plaintiffs  312.  only,  and  the  sum  of  71442. 
was  now  claimed  as  damages  due  to  the  plan  tiffs. 

The  defence  raised  was  in  substance  that  the 
defendant  was  entitled  to  treat  the  contract  as  not 
binding  upon  him  on  the  ground  that  the  plain- 
tiffs curreptitiouBly  and  without  the  knowledge 
and  in  fraud  of  the  defendant  agreed  to  pay  to 
one  Thomas  Campbell,  who  was  acting  as  agent 
for  the  defendant,  a  percentage  by  way  of  com- 
mission on  the  purchase  price  of  the  steamer. 

It  appeared  that  Campbell  carried  on  business 
as  a  broker  for  the  sale  of  ships,  but  he  was  also 
employed  by  the  defendant  to  act  as  hi3  expert 
adviser  in  connection  with  the  steamer  which  was 
the  subject  of  the  contract  between  the  plaintiffs 
and  the  defendant. 

On  the  11th  June  15*01  Campbell  wrote  to  the 
plaintiffs,  inclosing  particulars  of  a  proposed 
steamer  and  asking  the  plaintiffs  to  make  a 
tender.  He  added :  "  My  friend  now  request*  me 
to  obtain  prices  and  see  the  contract  carried 
through.  Of  course,  he  wishes  me  to  obtain  prices 
f rom  several  other  firinB." 

On  the  12th  June  the  plaintiffs  replied,  quoting 
the  price  of  40,000/.  on  a  cash  basis.  They  added : 
"  Price  also  includes  1  per  cent,  commission." 

On  the  13th  June  Campbell  wrote  to  the  plain- 
tiffs acknowledging  their  letter,  and  said .  "  I  will 
be  pleased  if  you  could  send  me  another  quotation 
without  mentioning  commission." 

On  the  14th  Juno  the  plaintiffs  accordingly 
wrote  to  Campbell  a  letter  in  precisely  the  same 
terms  as  their  letter  of  the  12th  June,  save  that 
no  mention  was  made  of  commission. 

On  the  16th  June  the  contract  wa»  signed. 

In  Sept.  1902  tbe  arrangement  was  made  by 
which  the  plaintiffs  were  to  sell  the  steamer  for 
the  best  price  that  could  be  obtained,  and  the 
defendant  was  to  pay  them  the  balance  of  loss  on 
the  resale. 

On  the  19th  Nov.  the  defendant,  being  unable 
to  pay  this  sum,  went  to  Newcastle-upon-Tyne  and 
had  an  interview  with  the  plaintiffs.  At  tbis 
interview  the  plaintiffs  told  the  defendant  that 
Campbell  was  claiming  commission  from  them  in 
respect  of  the  contract  of  the  10th  June  1901, 
and  they  pressed  the  defendant  to  pay  them 
something,  however  small,  as  an  instalment  of 
the  money  due  to  them  from  him. 

The  defendant  then  paid  them  1/.,  and  they 
served  on  him  the  writ  of  summons  in  the  present 
action. 


Sons  v.  Llotd.  [Ct.  of  App. 


At  the  trial  of  the  action  Bruce,  J.  was  of 
opinion  that  the  work  done  by  Campbell  in  con- 
nection with  the  contract  of  the  16th  June  1901 
exceeded  the  work  ordinarily  done  by  a  broker, 
and  that  in  consequence  of  the  agreement  by  the 
plaintiffs  to  pay  him  a  secret  commission,  the 
defendant  was  entitled  to  repudiate  his  contract 
with  the  plaintiffs  as  soon  as  he  was  informed  of 
the  agreement  to  pay  commission.  But  the 
learned  judge,  after  dealing  with  the  evidence, 
said :  "  1  therefore  find  that  the  defendant,  with 
full  knowledge  of  all  tbe  facts  relating  to  the 
dealings  between  the  plaintiffs  and  Campbell, 
chose  to  approbate  his  contract  with  the  plaintiffs, 
and  on  this  ground  the  defendant  cannot  now 
be  allowed  to  rescind  the  contract  suad  upon.  I 
must  therefore  give  judgment  for  the  plaintiffs  for 
the  amount  claimed." 

The  case  is  reported  88  L.  T.  Rep.  286. 

Tbe  defendant  appealed. 

The  defendant  in  person. — The  correspondence 
between  the  plaintiffs  and  Campbell  before  the 
completion  of  the  contract  of  the  ltitb  June  1901, 
with  their  agreement  before  that  data  to  pay  him 
commission  and  their  re-writing  of  their  offer,  but 
omitting  the  mention  of  the  commission,  was  not 
disclosed  to  me  at  the  interview  in  Nov.  191)2,  nor 
did  I  know  of  it  till  I  obtained  discovery  in  this 
action.  There  was  no  complete  disclosure  of  all 
the  facts  Buch  as  was  necessary  to  enable  the 
plaintiffs  to  rely  upon  an  alleged  confirmation  by 
me  of  the  contract  which  Bruce,  J.  has  found  that 
I  was  entitled  to  repudiate : 

Morse  v.  Royal,  12  Yea.  355  ; 

Cockerell  v.  Cholmele.j,  1  Rom.  *  My.  418  ; 

Jtfoxon  v.  Payne,  L.  Kep.  8  Ch.  App.  881. 

He  referred  also  to 

Wood  t.  Duwne,  18  Ves.  120  ; 
Barron  v.  WMit,  82  L.  T.  Hop.  729 ;  (1900)  2  Ch. 
121. 

Arthur  Powell,  K.C.  and  Adair  Roche  for  the 
plaintiffs. — The  agreement  by  the  plaintiffs  to 
pay  commission  to  Campbell  was  not  of  such  a 
nature  as  to  entitle  the  defendant  to  repudiate  his 
contract  with  the  plaintiffs  as  being  brought 
about  corruptly : 

Greot  Western  Inturance  Company  v.  Cuidiffe,  3l) 

L.  T.  K«p.  113,  001  ;  L.  Kep.  9  Ch.  App.  525  ; 
Bering  v.  Stanton,  35  L.  T.  Hop.  052  ;  3  Ch.  Div. 
502. 

[Collins,  M.H. — There  is  abundant  evidence 
here  that  Campbell  was  not  a  mere  broker,  but 
was  known  by  the  plaintiffs  to  be  acting  as 
engineering  expert  and  adviser  to  the  defendant. 
Assuming  that  the  defendant  was  entitled  to 
repudiate  the  contract,  yet  the  fact  that  it  was 
induced  by  fraud  would  not  render  the  contract 
void.  It  continued  valid  until  the  defendant 
determined  his  election  by  avoiding  it  .- 

Clough  v.  London  and  Sorth-Westem  IUilir<:<j 
Company,  25  L.  T.  Hep.  708 ;  L.  Hop.  7  Ex.  20. 
Here  the  defendant  was  informed  at  his  interview 
with  the  plaintiffs  in  Nov.  1902  that  they  had 
agreed  to  pay  commission  to  Campbell,  and, 
knowing  that,  he  paid  them  part  of  the  money 
they  claimed  from  him.  That  was  an  election  by 
him,  and  his  election  is  final : 

Sc<ir/  v.  Jardine,  47  I..  T.  Kep.  258;  7  App.  Caa. 
345. 

After  an  election  has  once  been  made,  the  right 
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to  repudiate  a  contract  is  not  afterwards  revived 
by  the  discovery  of  another  incident  in  the  same 
fraud  : 

Campbell  v.  FUming,  1  A.  4  R.  40. 
The  question  whether  an  election  has  been  made 
is  one  of  fact,  and  the  learned  judge  at  the  trial, 
on  that  question  of  fact,  has  come  to  a  conclusion 
favourable  to  the  plaintiffs  : 

Curti*  v.  Williamson,  31  I..  T.  R«p.  678;  L.  Rep. 
10  Q.  a  .17. 

They  cited  also 

Bitleh-y-Flwm  Lead  Mining  Company  v.  Bnynet, 
10  L  T.  Rep.  597  ;  L.  Rep.  2  Ex.  324  -. 

Ccoptr  v.  Phtbb*,  16  L.  T.  Rep.  678  ;  L.  Rep.  2  H.  L. 
140; 

Earl  Beauchamp  v.  Winn,  L.  Rep.  6  H.  L.  223. 

Collins,  M.R. — This  is  an  appeal  by  the 
defendant  from  the  judgment  of  Bruce,  J.  at  the 
trial  of  the  action.  The  plaintiffs  are  shipbuilders, 
and  the  defendant  who  was  formerly  a  solicitor 
waB  concerned  in  a  business  connected  with  ships. 
Through  an  agent,  of  the  name  of  Campbell, 
the  defendant  entered  into  a  contract  with  the 
plaintiffs  by  which  they  agreed  to  build  a  ship  for 
him  for  40.000J.  Before  the  ship  was  finished  the 
defendant  found  that  in  consequence  of  changes 
that  had  taken  place  in  the  conditions  of  the 
shipping  trade  it  would  be  impossible  for  him  to 
obtain  any  co-adventurers  for  the  purpose  of 
making  a  profit  on  the  vessel.  Thereupon  he 
made  an  arrangement  with  the  plaintiffs  under  I 
which  they  were  to  sell  the  ship  and  he  was  to  I 
pay  them  the  difference  between  the  40,U00i.  and 
the  price  that  1  hey  could  get  on  the  sale.  The 
plaintiffs  accordingly  sold  the  ship  and  have 
brought  this  action  to  recover  from  the  defendant 
the  sum  of  7144!.  being  the  amount  of  the  dif- 
ference between  the  40.UOOL  and  the  price  realised 
by  the  sale  cf  the  vessel.  The  defence  raised  to 
the  action  is  this  :  the  defendant  says  that  his 
contract  with  the  plaintiffs  for  the  building  of 
the  vessel  was  made  through  Campbell  acting  on 
his  behalf,  and  that  since  action  brought  he  has 
ascertained  that  the  plaintiffs  had  secretly  agreed 
to  pay  Campbell  a  commission  and  he  thereftre 
repudiates  the  contract  as  having  been  brought 
about  corruptly.  Bruce,  J.  found  at  the  trial  that 
Campbell  in  making  the  contract  on  behalf  of  the 
defendant  with  the  plaintifls  had  not  acted  merely 
as  an  ordinary  broker,  that  is,  as  an  intermediate 
agent  for  two  parties,  but  that  there  was  a  special 
relation  between  the  defendant  and  Campbell 
which  was  known  to  the  plaintiffs  and  which 
made  it  improper  for  Campbell  to  receive  a  com- 
mission from  them.  The  learned  judge  was  of 
opinion  that  the  agreement  ty  the  plaintiffs  to 
give  Campl>ell  a  commission  was  such  as  would 
have  debarred  them  from  succeeding  in  the 
present  action  but  for  certain  matters  which 
happened  after  the  making  of  the  contract,  and 
it  was  in  view  of  these  subsequent  matters  that 
the  learned  judge  ultimately  gave  judgment  in 
favour  of  the  pluintiffs.  Now,  it  appeared  that 
in  Nov.  l!Kh!  the  defendant  had  admitted  to  the 
plaintiffs  his  inability  to  pay  the  sum  they 
claimed  from  him  and  he  went  to  Newcastle-upon- 
Tyne  to  see  them  and  try  to  settle  the  affair.  It 
was  at  the  interview  that  he  had  with  them  there 
that  the  writ  in  this  action  was  served  upon  him. 
Bruce,  J.  found  that  during  the  discussion  which 
took  place  at  this  interview  the  plaintiffs  informed 


the  defendant  that  Campbell  was  entitled  to  be 
paid  a  commission  by  them,  and  the  learned  judge 
was  of  opinion  that  as  the  defendant,  after  being 
so  informed,  had  been  induced  by  the  plaintiffs 
to  pay  them  1/.  as  an  instalment  of  the  money 
due  from  him,  this  act  of  the  defendant  amounted 
to  a  confirmation  by  him  of  the  contract  which 
otherwise  he  would  have  been  entitled  to  repudiate 
as  having  been  obtained  from  him  corruptly.  He 
therefore  held  that  the  defendant  had  debarred 
himself  from  taking  advantage  of  the  fact  that 
the  contract  had  been  brought  about  improperly 
by  the  plaintiffs.  The  real  question  that  arises 
on  this  appeal  is  whether  or  not  Bruce,  J.  was 
right  in  his  conclusion  of  fact  as  to  what  hap- 
pened at  the  interview  between  the  plaintiffs  and 
the  defendant  and  whether  anything  that  occurred 
there  debars  him  from  relying  on  the  defence 
that  he  has  raised.  Now  several  authorities  have 
been  cited  to  us,  and  it  is  perfectly  clear  law  that 
the  adoption  or  ratification  or  confirmation  by  a 
person  of  a  contract  which  he  has  the  right  to 
repudiate  must  be  made  with  full  knowledge  of 
all  the  facts  of  the  case.  That  is  not  denied.  It 
is  said  that  Bruce,  J.  found  that  the  defendant 
was  aware  that  the  plaintiffs  bad  agreed  to  pay  a 
commission  to  Campbell,  but  I  think  he  has  not 
found  that  the  defendant  had  full  knowledge 
of  all  the  facte.  [His  Lordship  referred  to  the 
evidence,  and  said  that  though  the  defendant  was 
told  that  the  plaintiffs  had  agreed  to  pay  a  com- 
mission to  Campbell  he  was  not  told  that  the 
arrangement  as  to  the  commission  was  made  at 
the  inception  of  the  matter  with  the  view  of  in- 
ducing Campbell  to  make  the  contract  for  the 
defendant,  nor  waa  he  told  of  the  correspondence 
as  to  the  commission  which  passed  between  the 
plaintiffs  and  Campbell,  or  of  the  other  facts  on 
which  the  agreement  was  founded.]  Under  these 
circumstances,  the  defendant  not  being  aware  of 
all  the  facts  as  to  the  making  of  the  coutract, 
has  he  bound  himself  by  what  ho  did  at  the  inter- 
view Bruce,  J.  has  found  that  the  plaintiffs' 
agreement  to  pay  commission  to  Campbell  was 
improper,  Campbell  not  being  a  mere  broker  but 
acting  as  expert  adviser  to  the  defendant,  as  the 
plaintiffs  well  knew.  It  seems  that  the  plaintiffs 
were  aware  of  a  Haw  in  their  position  and  pre- 
vailed on  the  defendant,  at  the  interview,  to  pay 
them  11.  as  evidence  of  a  confirmation  by  him  of 
the  contract.  1  think  that  this  payment  was 
made  by  him  without  full  knowledge  of  all  the 
facts  of  the  case,  and  that  it  does  not  deprive 
him  of  his  rii<ht  to  repudiate  the  contract.  It 
appears  that  he  did  not  really  know  the  facts 
until  he  obtained  discovery  in  the  action.  I 
think  that  the  effect  of  the  half  disclosure  of 
the  facts  was  not  before  the  mind  of  Bruce,  J., 
or  his  decision  would  have  been  tho  other  way. 
For  this  reason  I  think  that  the  appeal  must  be 
allowed. 

Romkr,  L  J.-I  am  of  the  same  opinion.  I 
agree  that  the  plaintiffs'  agreement  to  pay  com- 
mission  to  Campbell  was  improper,  and  such  as 
to  entitle  the  defendant  to  repudiate  the  contract. 
But  the  plaintiffs  rely  on  what  occurred  at  the 
interview  in  November  as  a  confirmation  by  the 
defendant  of  the  contract.  1  think  that  in  order 
to  make  out  a  proper  confirmation  the  plaintiffs 
mast  establish  a  disclosure  of  all  the  material 
facts 

the  disclosure 


tOWlUllOU     <1      UIDUVOUIU     Ul      Ull      fciic;  IUUM.1 
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home  to  the  mind  of  the  defendant  a  proper 
appreciation  of  the  facta  so  as  to  put  him  to  his 
election.  The  plaintiffs  have  not,  in  my  opinion, 
satisfactorily  established  any  such  disclosure. 
The  words  of  Lord  Erskine,  L.C.  in  Morse  v. 
Royal  (12  Vea.  355,  at  p.  373)  seem  to  me  very 
opposite.  He  says  :  "  As  to  the  doctrine  of  con- 
firmation, it  stands  upon  several  authorities ; 
whore  a  man,  having  been  defrauded,  with  com- 
plete knowledge  chooses  to  come  again  in  contact 
with  the  person  who  defrauded  him  ;  abandons  his 
right  to  abrogate  the  contract ;  and  enters  into  a 
plain,  distinct,  transaction  of  confirmation.  Bat 
when  the  original  fraud  is  clearly  established  by 
circumstances  not  liable  to  doubt,  a  confirmation 
of  such  a  transaction  is  so  incon&iitent  with 
justice,  so  unnatural,  so  likely  to  be  connected 
with  fraud,  that  it  ought  to  be  watched  with  the 
utmost  strictness,  and  to  stand  only  upon  the 
clearest  evidence;  as  an  act,  done  with  all  the 
deliberation  that  ought  to  attend  a  transaction, 
the  effect  of  which  is  to  ratify  that,  which  in 
justice  ought  never  to  have  taken  place."  Those 
words  are  peculiarly  applicable  to  the  present 
case.  It  is  impossible  to  suppose  that  the  defen- 
dant  could  have  had  such  a  knowledge  of  the 
facta  as  to  take  upon  himself  deliberately  the 
loss  he  would  suffer  under  the  contract.  There 
was  no  possibility  of  his  taking  any  benefit 
whatsoever  by  ratifying  the  contract.  It  is  sug- 
gested that  the  defendant  deliberately,  and 
without  any  consideration,  and  without  asking  for 
any  consideration  for  what  he  was  doing,  chose 
to  say  that  he  would  pay  a  sum  which  be  was 
not  bound  to  pay.  Under  tbete  cicumstances  it 
is  difficult  to  believe  in  an  alleged  confirmation 
of  the  contract.  It  cannot  be  said  that  it  was 
from  a  sense  of  honour  that  he  took  upon  himself 
the  liability  under  the  contract.  He  did  not  know 
of  the  letters  that  had  passed  between  the  plaintiffs 
and  Campbell,  and  if  he  had  known  of  them, 
it  would  be  impossible  for  anyone  to  say  that  he 
was  bound  upon  any  ground  of  honour  to  take 
the  liability  upon  himself.  I  think  that  the 
appeal  must  be  allowed,  and  judgment  entered 
for  the  defendant. 

Mathew,  L.J.  concurred.      Jppeal  flJ  w 

Solicitors  for  the  plaintiffs.  Tritchard  and  Sons, 
agents  for  James  Wallace,  Sunderland. 


Ft  iila if,  March  4. 

(Before  Collins,  M.R .  Romkk  and 
Mathbw,  L.JJ.j 

BOAED  OF  TkADB  V.  SAILING  SHIP  GlENPARK 

Limited,  (a) 

APPEAL  FROM  THE  KINO"8  HBNCH  DIVISION. 

Shipping  —  Seamen  —  "  Distressed  teaman"  — 
Provisions  for  relief  —  Evidence  of  distress — 
Jteceipt  of  wages  by  seaman  —  Merchant 
Shipping  Act  181)4  (57  «£  58  Vict.  c.  60),  ss.  190. 
191,  193  —  Merchant  Shipping  (Mercantile 
Marine  Fund)  Act  18i»8  (01  «£•  62  Vict.  c.  44), 
«.  4. 

The  question  whether  a  seaman  who  has  been 
shipwrecked  abroad  is  a  "  distressed  seaman  " 

~~  <«■>  Reported  bj  E.  Mam  lit  Smith,  E»q.,  Bwrt«t«r-*^L»w. 


[Ct.  of  App. 


within  the  meaning  of  sects.  190.  191,  and  193 
of  the  Merchant  Shipping  Act  1894  is  a  question 
of  fact. 

A  "  distressed  seaman  "  does  not  of  necessity  cease 
to  be  a  "  distressed  seaman  "  on  his  being  paid 
the  wages  due  to  him,  when  such  wages  are 
enough  to  pay  the  expenses  of  his  maintenance 
abroad  and  passage  home. 

Decision  of  Bigham,  J.  (88  L.  T.  Rep.  693  j  (1903) 
2  A".  B.  324)  affirmed. 

Quare,  whether  the  "sufficient  evidence"  of  ex- 
penses incurred  for  his  benefit  which  is  provided 
for  by  sect.  193,  sub-sect.  3,"  means  "  conclusive 
evidence." 

Appeal  by  the  defendant  company  from  the 
judgment  of  Bigham,  J.  at  the  trial  of  the  action 
without  a  j  ury. 

The  action  was  brought  by  the  Board  of  Trade 
against  the  owners  of  the  sailing  sbip  Glenparlc 
to  recover  the  sum  of  99/.  18*.  lit/.,  being  the 
balance  of  moneys  paid  by  the  plaintiffs  in  respect 
of  the  maintenance  and  relief  of  certain  seamen 
alleged  to  have  been  "  distressed  seamen  "  within 
the  meaning  of  the  Merchant  Shipping  Act  1894. 

In  May  1900  the  Glenparh  left  Barry  (Cardiff) 
on  a  voyage  to  Cape  Town  and  (or)  any  ports  or 
places  within  the  limits  of  75  degrees  north  and 
00  degrees  south  latitude,  the  maximum  time  to 
be  three  years'  trading  in  any  rotation  and  to 
end  in  the  United  Kingdom  or  Continent  of 
Europe  between  the  Elbe  and  Brest  inclusive  at 
master's  option. 

On  the  29th  Jan.  1901  the  Glenparh,  in  the 
course  of  her  voyage,  left  Port  Germmn,  in  South 
Australia,  on  a  voyage  to  Algoa  Bay,  her  crew 
consisting  of  twenty-six  hands  all  told — namely, 
master,  two  mates,  cook,  steward,  carpenter,  sail- 
maker,  boatswain,  five  apprentices  (one  of  whom 
acted  as  third  mate),  twelve  A.B.s,  and  one  ordi- 
nary seaman. 

On  the  1st  Feb.  1901  the  Glenparh  struck  on  a 
sunken  rock  near  Wedge  Island,  in  Spencer 
Gulf,  South  Australia,  and  became  a  total  wreck. 
The  crew  lost  the  whole  of  their  effects  except  the 
clothes  they  were  wearing,  but  were  saved  and 
taken  in  the  ship's  boats  to  Port  Victoria,  in 
South  AoBtralia,  arriving  there  on  the  2nd  Feb. 
1901.  The  log  and  the  agreement  with  the  crew 
were  lost  with  the  vessel. 

Between  the  2nd  and  the  4th  Feb.  1901  the 
crew  were  subsisted  at  Port  Victoria  by  the 
Governor  of  South  Australia  on  behalf  of  the 
Crown,  acting  by  the  Marine  Board  of  South 
Australia,  at  a  cost  (excluding  that  incurred  in 
respect  of  the  master)  of  13/.  1*. 

On  the  4tb  Feb.  1901  the  crew  were  provided 
with  passages  from  Port  Victoria  to  Port  Adelaide 
by  the  same  authority  at  a  cost  (excluding  that 
incurred  in  respect  of  the  master)  of  -'»/.  16*. 
The  crew  on  their  arrival  on  the  4th  Feb.  at 
Port  Adelaide  were  (except  the  master)  subsisted 
there  by  the  same  authority  at  a  cost  of  '261.  5*., 
and  were  also  provided  by  the  same  authority 
with  necessary  clothing. 

On  the  0th  Feb.  1901  the  repiewntatives  of  the 
owners  of  the  Glenparh  at  Port  Adelaide,  in  the 
presence  of  the  superintendent  of  the  Mercantile 
Marine  Board  of  South  Australia,  paid  each 
memler  of  the  crew  the  balance  of  wages  due  to 
him  under  the  agreement  with  the  crew  up  to  the 
time  the  vessel  was  lost. 


Board  of  Trade  v.  Sailing  Ship  Glknpark  Limited. 


Digitized  by  Google 


May  21,  190*.] 


THE  LAW  TIMES. 


[vol.  xc.-3ol 


Ct.  of  App.]       Board  op  Thadb  v.  Sailing  Ship  Glenpabk  IjImitbd.       [Ct.  op  App. 


The  majority  of  the  crew  obtained  employment 
-at  Port  Adelaide,  but  eight  member*  thereof  failed 
to  obtain  any  employment  and  were  provided  with 
passages  to  the  United  Kingdom  by  the  same 
authority  at  a  cost  of  G3i.  2«.  txf. 

The  total  expenses  incurred  on  behalf  of  the 
crew  (excluding  tbe  master)  by  the  said  authority 
amounted  to  the  sum  of  236/.  5».  Id. 

The  Board  of  Trade,  on  behalf  of  the  Crown, 
paid  the  sura  of  2361.  b$.  Id.  to  the  said  authority 
as  money  due  to  them  in  respect  of  expenses 
incurred  on  account  of  distressed  seamen  within 
the  meaning  of  sect.  193  of  the  Merchant  Ship- 
ping Act  1894,  and  the  Board  of  Trade  con- 
tended that  they  were  entitled  on  behalf  of  the 
Crown  to  recover  the  whole  of  that  sum  from  the 
defendants  under  the  same  section. 

The   defendants  paid  to  tbe  plaintiffs,  and 
the  plaintiffs  accepted,  both  without  prejudice, 
various  sums  amounting  in  all  to  136/.  <i«.  2d.  in 
respect  of  tbe  expenses  of  members  of  the  ciew, 
fourteen  in  number,  and  with  regard  to  the  ex- 
penses of  these  members  the  defendants  admitted 
liability  ;  and  no  question  of  further  payment 
in  reference  to  such  members  now  arose.  As 
regards  these  fourteen  members  of  the  crew,  the 
wages  so  paid  to  them  were  in  every  case  less 
than  the  amount  expended  on  their  behalf  as 
hereinbefore  mentioned.   Tho  sum  of  136/.  6*.  2d. 
was  in  fact  gi  eater  by  1/.      tid.  than  the  amount 
-of  tbe  said  expenses,  but  the  difference  was,  for 
the  purposes  of  this  case,  treated  as  immaterial. 
The  balance  of  the  total  sum  of  236/.  h».  Id.— viz., 
iW.  18».  Hi/. — had  never  been  paid  to  the  plaintiff* 
by  the  defendants  in  whole  or  in  part,  and  the 
plaintiffs  now  claimed  that  balance  from  the 
defendants  in  the  present  action.   That  balance 
represented  the  amount  of  expenses  incurred 
on  behalf  of  the  eleven  remaining  members 
of   tbe    crew  other  than   the  fourteen  mem- 
bers above-mentioned,  tho  wages  paid  to  whom 
were  in  every  case  greater  than  the  expenses  so 
.incurred. 

At  the  trial  of  the  action  Bigham,  J.  held  that 
the  eleven  seamen  in  question  were  "  distressed 
"  within  sect.  VXi  of  the  Merchant  Shipping 
Act  1894  notwithstanding  tbe  fact  that  the  wages 
paid  to  them  were  in  excess  of  the  expenses  of 
their  maintenance  abroad  and  passage  home.  Tbe 
learned  judge  -also  held  tbat  under  sect.  1 1*3, 
sub-sect.  3,  the  production  of  the  account  of 
expenses  there  mentioned  and  proof  of  payment 
weie  conclusive  evidence  of  the  right  of  the  Board 
-of  Trade  to  recover  such  expenses. 

The  learned  judge  therefore  gave  judgment  for 
the  plaintiff*. 

The  case  is  reported  88  L.  T.  Rep.  693  ;  (l!»U3) 
2K  B.  324. 

The  defendants  appealed. 

The  Merchant  Shipping  Act  1894  (57  A  58  Vict, 
e.  60)  contains  the  following  provisions  under  the 
lieading,  "  Distressed  Seamen  "  : 

Sect.  190.  The  Board  of  Trade  may  make  rt  gulationi 
tiith  respect  to  the  relief,  maintenance,  and  sending 
home  of  (cam en  and  apprentices  found  in  distress  abroad, 
and  may  by  those  regulations  (in  this  Aot  referred  to  as 
tbe  distressed  aeamea  regulations)  make  each  condi- 
tions as  tbey  think  fit  with  rrgard  to  tbat  relief,  main- 
U-nance,  and  sending  home,  and  a  neaman  shall  not  have 
aoy  right  to  be  relieved,  maintained,  or  sent  home  :x<*pt 
in  the  caws  and  to  the  extent  and  on  the  conditions 
Iby 


Sect.  191  (I).  Tbe  following  authorities,  that  is  to 
say,  governors  of  British  possessions,  .  .  .  may,  in 
accordance  with  and  in  the  conditions  prescribed  by 
the  distressed  seamen  regulation*  provide  for  the 
maintenance,  until  a  passage  borne  can  be  procured, 
of  tbe  folio*  tag  seamen  and  apprentices  (who  are  in 
this  Aot  included  in  the  term  distressed  seamen) 
namely,  («)  oeamen  and  apprentice  a  to  the  eoa  service, 
whether  anbjeoU  of  Her  Majesty  or  not,  who  by  reason 
of  having  been  discharged  or  left  behind  abroad  or  ship- 
wrecked from  any  British  ship,  or  any  of  Her  Majesty  * 
ahipa,  are  in  dutrtss  in  any  place  abroad  ;  .  .  . 
(4)  Tbe  authority  shall  be  paid  in  ro»pect  of  the  ex- 
penses of  the  maintenance  and  conveyance  of  distrested 
teamen  snob  sums  as  tbe  Board  of  Trade  may  allow,  and 
tuofO  aumM  shall,  on  tbe  prodnotion  of  tbe  bills  of 
■likbareemenU,  with  the  proper  vouchers,  be  psid  as 
hereinafter  provided. 

Sect.  193,  sub-sect.  1,  as  amended  by  sect.  4  of 
the  Merchant  Shipping  (Mercantile  Marine  Fund) 
Act  18118  (61  &  61  Vict.  c.  44)  provides  that  when 
expenses  on  account  of  a  distressed  seaman  for 
maintenance,  necessary  clothing,  and  conveyance 
home  are  incurred  by  or  on  behalf  of  the  Crown, 
these  expenses  shall  be  a  charge  upon  the  ship, 
whether  British  or  foreign,  to  which  such  dis- 
tressed seaman  or  apprentice  belonged,  and  shall 
be  a  debt  to  the  Crown  from  the  master  of  the 
ship  or  from  the  owner  of  the  ship  for  the  time 
being. 

Sub-sect.  2  provides : 

The  debt,  in  addition  to  any  fiaea  whiob  may  have 
been  incurred,  may  be  recovered  by  the  Bmrd  of  Tra^e 
on  bebalf  of  tbe  Crown  either  by  ordinary  procsss  of 
law,  or  in  tbe  ourt  and  manner  in  which  wages  may  be 
recovered  by  seamen. 

Snb-sect.  3  provides: 

In  any  proceeding  for  snob  recover}',  the  prodnotion 
of  the  account  (if  any)  of  tbe  txpensea  fur tii shod  in 
acwrdance  with  this  Acr,  or  tbe  du tressed  seamen 
regulations,  und  proof  of  payment  of  tbe  eipsnae*  by  or 
on  bebalf  of  the  Board  ot  Trade,  shall  be  sufficient 
evidence  tbat  tbe  expenses  were  incurred  or  repaid 
under  this  Aot  by  cr  on  bebalf  of  tho  Cro#n. 

Danckwtrls,  K.C.  and  Maurice  Hill  for  the 
defendants. — To  justify  the  payment  of  money 
for  the  relief  of  a  distressed  seaman  under  this 
Act,  it  is  not  enough  to  show  that  the  seaman 
was  "discharged  or  left  behind  abroad  or  ship- 
wrecked," it  mast  also  be  shown  that  he  was 
"  in  distress."  "  Distressed  "  meaus  "  in  want - 
i.e.,  in  want  of  something  necessary  which  he  is 
unable  to  procure  for  nimself,  ns  was  ./rjneu* 
after  his  shipwreck  :  "  Ipse  ignotus  egens  Libya- 
deserta  peragro":  {JEa.  I.  334).  In  the  case  of 
these  eleven  seamen  they  received  wages  which 
in  each  case  were  largely  in  excess  of  the  expendi- 
ture which  was  actually  uecessary  for  their 
maintenance.  With  reference  to  sect.  193,  sub- 
eect.  3,  •'  sufficient  evidence  "  does  not  there  mean 
"  conclusive  evidence  " : 

B'lrr.nloitQh  v.  {.•i-eenouy.h,  8  B.  k  S.  C23 ;  L.  Rep. 
2*i  B  o  12. 

•'  Sufficient "  means  prim<i  facie  sufficient : 
R.  v.  Fordham,  L.  liep.  8  Q.  B  .'.01. 

An  enactment  altering  the  law  as  to  evidence, 
und  creating  statutory  evidence  whereby  the 
rights  of  parties  may  be  defeated,  must  bn 
construed  strictly  : 

Sort  hard  r.  Pfpprr,  10  L.  T.  R?p.  732  :  17  C  B. 
N.  S.  UP ,  at  p.  50. 
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The  Attorney-General  (Sir  R.  B.  FinJay.  K.C.) 
(the  Solieitor-General  (Sir  E.  Careon.  K.C.)  and 
Henry  Sutton  with  him)  for  the  Board  of  Tiade. 
— There  was  some  evidence  before  Bigham,  J. 
that  these  seamen  were  in  distress,  and  no  evi- 
dence was  offered  in  opposition.  It  would  be 
monstrous  to  say  that  a  seaman  abroad  ia  not  in 
distress  merely  because  his  wages  are  enough  to 
pay  for  a  passage  home,  and  to  land  him  penniless 
in  England.  He  may  hare  a  wife  and  family 
dependant  on  his  earnings.    [He  was  stopped.] 

Maurice  Hill  replied. 

Collins,  M.R. — This  is  an  appeal  from  a 
decision  of  Bigham,  J.,  and  the  principal  point 
raised  iB  a  very  short  one.    The  question  is 
whether,  under  the  particular  circumstances  of 
this  case,  certain  persons  were  "  distressed  sea- 
men"  within  the  meaning  of  sect.        of  the 
Merchant  Shipping  Act  181*4.    Now  the  question 
arises  in  this  way  :  These  sailors  were  shipwrecked 
near  Australia,  and  they  succeeded  in  getting  in 
the  first  instance  to  Port  Victoria,  from  which 
place  they  found  their  way  ultimately  to  Adelaide. 
In  the  wreck  they  lost  all  their  kit,  in  fact  every- 
thing except  the  clothes  in  which  they  stood,  but 
when  they  got  to  Adelaide  the  wages  due  to  them 
up  to  that  date  were  paid  them  by  the  agents  of 
the  shipowners.   Now,  it  is  not  disputed  that  up 
to  the  time  that  the  wages  were  paid  at  Adelaide 
these  men  were  "  distressed  seamen,"  but  it  is 
contended  by  the  shipowners  that  from  and  after 
the  time  that  tbe  wages  were  paid  tliese  men 
ceased  to  be  "  distressed  seamen,"  and  were 
therefore  not  within  the  provisions  of  the  Mer- 
chant  Shipping  Act  lbJH,  which  entitle  the 
British  representative  at  tbe  place  where  a  "  dis- 
tressed seaman may  be  to  furnish  him  with  the 
means  for  maintenance  and  to  supply  him  with  a 
passage  home.    Now  the  words  under  which  the 
question  arises  are  in  Beet.  191.    [His  Lordship 
read  it]    It  is  said  that  these  shipwrecked  sea- 
men do  not  come  within  the  class  of  seamen  there 
referred  to  because,  having  received  their  wages, 
they  were  not  "  in  distress."  It  seems  to  me  that 
the  question  whether  they  were,  or  were  not,  "  in 
distress,"  notwithstanding  the  fact  that  they  had 
received  their  wages,  is  a  question  of  fact.  It 
seems  to  me  to  be  perfectly  possible  that  a  sea- 
man who  has  lost  everything  except  what  he 
stands  up  in.  and  who  has  upon  his  shoulders  the 
burden  of  a  family,  may  very  well  be  "  in  distress," 
although  he  has  just  been  paid  his  wages.  Wages 
paid  to  him  in  a  foreign  country  a  fiord  him  no 
provision  for  gotting  home  again  except  at  his 
own  cost,  and  leave  him,  as  1  have  said,  with  the 
burden  of  his  family  at  home.    On  my  reading 
of  the  section  the  fact  that  a  man  is  shipwrecked 
is  not  conclusive  evidence  of  his  being  "  in  dis- 
tress." As  was  pointed  out  by  my  brother  Romer 
in  the  course  of  the  argument,  a  shipwrecked 
person  may  be  a  millionaire  with  plenty  of  money 
actually  in  bis  pocket  so  that  he  stands  in  no 
need  of  assistance  from  a  banker  or  anyone  else. 
You  could  not  say  that  such  a  person  was  a  "  dis- 
tressed seaman,"  and  entitled  under  the  Act  to  be 
maintained  and  provided  with  a  passage  home. 
Therefore  the  question  whether  a  seaman  who  has 
been  shipwrecked  iB  "  in  distress  "  seems  to  me 
to  be  one  of  fact.   That  being  so,  what  iB  the 
evidence  in  the  present  case  r   The  evidence  is 
that  which  I  have  stated,  and  then  by  sect.  193, 


[Ct.  of  App. 


sub-sect.  3,  the  production  of  the  account  of  the 
expenses  furnished  in  accordance  with  the  Act  or 
the  distressed  seamen  regulations,  and  proof  of 
payment  of  tho  expenses  by  or  on  behalf  of  the 
Board  of  Trade  is  "  sufficient  evidence  "  that  the 
expenses  were  incurred  or  repaid  under  the  Act 
by  or  on  behalf  of  the  Crown.  Bigham,  J.  seemed 
to  think  that  "  sufficient  evidence  "  was  equivalent 
to  "conclusive  evidence."  Without  giving  any 
opinion  on  that  point,  it  seems  to  me  that  the 
evidence  is  certainly  sufficient,  if  it  is  not  contra- 
dicted. In  the  present  case  I  think  that  there 
was  plenty  of  evidence — in  the  absence  of  any- 
thing more  to  the  contrary  than  the  fact  that 
wages  of  a  certain  amount  were  paid — upon  which 
the  learned  judge  at  the  trial  was 
coming  to  the  conclusion  that  these  men  were 
"  distressed  seamen  "  within  the  meaning  of  the 
Merchant  Shipping  Act  1894.  In  fact,  on  the 
evidence  that  was  before  him,  I  should  have 
arrived  at  the  same  conclusion  myself.  Therefore 
on  the  facts  of  the  case  it  seems  to  me  that  there 
is  no  ground  for  interfering  with  the  decision  of 
Bigham,  J.  On  tbe  question  whether  the  words. 
"  sufficient  evidence "  in  sect.  193,  sub-sect  3, 
mean  "  conclusive  evidence"  it  is  unnecessary  that 
I  should  give  any  decision,  and  I  therefore  desire 
to  reserve  my  opinion. 

Romer,  L.J.— I  am  of   the  same  opinion. 
Whether  a  shipwrecked  sailor  is  or  is  not  at  a 
particular  port  u  "  distressed  seaman  "  is  a  ques- 
tion of  fact.   He  is  not  of  necessity  a  "  distressed 
seaman  "  because  he  has  been  shipwrecked.  For 
example,  as  was  pointed  out  by  my  Lord,  a  man 
who  had  been  shipwrecked  could  not  fairly  be 
called  a  "  distressed  seaman  "  if  he  arrived  with 
500/.  in  his  pocket  at  a  place  like  Port  Adelaide 
where  every  necessity  can  be  obtained.    On  the 
other  hand,  I  certaiuly  am  not  prepared  to  hold 
that  a  shipwrecked  sailor  who  has  lost  everything, 
coming  to  a  place  like  Port  Adelaide,  ceases  to  be 
a  "  distressed  seaman  "  because  he  is  paid  his 
wages,  even  if  those  wages  turn  out  to  have  been 
sufficient  to  pay  for  the  expenses  of  his  main- 
tenance there,  and  his  shipment  back  to  England. 
I  do  not  think  that  a  man  could  be  said  to  be  of 
necessity  a  distressed  seaman  because  he  may 
have  been  paid  his  expenses  to  England,  landing 
him  there  without  a  penny  or  without  enough  to 
enable  him  to  keep  himself  at  all,  oven  for  the 
shortest  possible  time  on  bis  arriving  in  England, 
especially  bearing  in  mind,  as  has  wen  pointed 
out,  that  he   may  have  a  family  in  England 
dependant  on  him.  It  >s  a  question  of  fact.  Now, 
in  the  present  case  we  have  what  the  statute  calls 
"  sufficient  evidence "  that  these  seamen  were 
"  distressed  seamen "  at  the  time  in  question. 
Against  that  sufficient  evidence  there  is  no  suffi- 
cient evidence  to  be  placed.   That  being  so,  I  come 
to  tho  conclusion,  on  the  question  of  fact,  that 
these  seamen  were  "distressed  seamen."  Like 
tho  Muster  of  the  Rolls,  I  express  no  opinion, 
because  it  is  unnecessary  that  I  should  do  so, 
upon  the  point  whether  "  sufficient  evidence  in 
sect.    19:5.     sub- sect.    3,    means    "  conclusive 
evidence." 

Mathew,  L.J. — I  am  of  tbe  same  opinion.  It 
was  not  disputed  that  if  the  wages  paid  to  the 
seaman  were  less  than  the  amount  necessary  to 
bring  him  back  to  England  he  would  be  a  "  dis- 
tressed Beaman."    He  would  certainly  be  so,  if  he 
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If  that  be  so,  it  seems  to  I 
of  fact  to  be  determined  ' 


were  in  that  position, 
me  tbat  it  is  a  question 
bj  the  court  how  far  wages  paid  to  a  man  nnder 
those  circumstances  were  available  for  the  pur- 
pose of  bringing  him  home.  As  I  pointed  out,  it 
makes  a  Berions  alteration  in  the  terms  of  the  con- 
tract between  the  shipowner  and  the  seaman. 
Now,  what  is  the  evidence  here  ?  We  have  bef  ore 
as  the  account  upon  which  the  authorities  in 
Australia  acted,  and  that  account,  it  is  said,  is 
evidence  that  they  must  have  been  satisfied  as 
regards  each  of  these  men  that  they  continued  to 
be  "  distressed  seamen."  If  the  case  were  tbat  a 
seaman,  shipwrecked  abroad,  must  arrive  destitute 
in  this  country  if  his  wages  were  to  be  chargeable 
with  the  expense  of  bringing  him  home,  I  should 
approve  of  the  judgment  of  the  official  who  said 
that  a  seaman  does  not  cease  to  be  a  "  distressed 
seaman  "  by  reason  of  the  fact  that  if  his  wanes 
were  paid  at  once  he  would  be  able  to  discharge 
his  present  obligations.  As  to  the  meaning  of  the 
expression  "  sufficient  evidence  "  in  beet.  l!»3,  sub- 
sect.  3,  it  is  unnecessary  to  express  any  opinion 
whether  or  not  the  words  mean  "conclusive 
evidence,"  because  there  waB  undoubtedly,  in  the 
present  case,  evidence  before  the  court  upon  which 
the  court  was  entitled  to  act,  as  it  remained 
unanswered  on  the  part  of  the  shipowners.  For 
these  reasons  I  agree  that  the  appeal  must  be 

dismissed.  ,       ,  , 

Appeal  dismissed. 

Solicitor  for  the  plaintiffs,  Solicitor  to  the  Board 
of  Trade. 

Solicitors  for  the  defendants,  Bowcliffes,  Ratde, 
and  Co.,  for  Hill,  Dickinson,  and  Co.,  Liverpool. 


Tuesday,  March  8. 

(Before  Collins,  M.R.  Romee  and 
Mathbw,  L.JJ.) 

Taylor  v.  Hambtead  Colliery  Company 
Limited,  (a) 

APPEAL  FROM  THE   KIXO's  BENCH  DIVISION. 

Employer  and  workman — Injury  by  accident — 
Compensation — Scheme  under  'Workmen's  Com 
pensation  Act  1897 — Bar  to  a  right  of  action 
for  damages  for  negligence — Workmen'*  Com- 
pensation Act  1697  (00  <£•  61  Vict.  c.  37),  s.  1, 
sub-s.  2  (b) ;  s.  3,  sub-s.  1. 

By  a  scheme  which  had  been  duly  certified  by  the 
Registrar  of  Friendly  Societies  under  sect.  3, 
sub-sect.  1,  of  the  Workmen's  Compensation  Act 
181*7,  a  society  was  established  to  raise  funds  by 
the  contributions  of  the  employers  and  the  work- 
men at  certain  collieries  to  make  provision  for 
the  workmen  in  case  of  accidents  ;  and  the  rules 
of  the  society  provided  that  the  contributions 
made  by  the  employers  to  the  society  were  to  be 
in  lieu  of,  and  to  exempt  them  from,  any  further  j 
claims  which  otherwise  the  members  of  the  society  \ 
might  be  entitled  to  prosecute  as  the  result  of 
accidents  occurring  during  their  employment. 

A  workman  tcho  had  accepted  this  scheme  and 
become  a  member  of  the  society  met  tcith  an 
injury  by  accident  arising  out  of  and  in  the 
course  of  his  employment  which  resulted  in  his 
death. 


(cj  noporusl  ty  \V.  W  Okk  and  K.  1Um.lv  smith,  Evtr». 
BarrtitcrH-nl-Lnw 


His  widow,  after  receiving  certain  sums  as  com- 
pensation under  the  terms  of  the  scheme,  brought 
an  action  against  the  deceased's  employers  under 
the  Employers'  Liability  Act  1880  to  recover 
damages  for  the  death  of  her  husband. 

Held,  reversing  the  decision  of  the  Divisional 
Court  (Wills  and  Kennedy,  JJ.),  that  under 
sect.  1,  sub-sect.  2  (b).  of  the  Workmen's  Compen- 
sation Act  18U7  the  acceptance  of  the  scheme  was 
a  bar  to  her  action  for  damages. 

Appeal  by  the  defendant  company  from  a 
judgment  of  the  Divisional  Court  (Wills  and 
Kennedy,  JJ.),  reversing  a  decision  of  the  judge 
of  the  Birmingham  County  Court. 

The  action  was  brought  by  the  widow  of  a 
deceased  workman  under  the  Employers'  Liability 
Act  1880  and  the  Fatal  Accidents  Act  1846, 
to  recover  damages  from  the  defendants,  the 
employers  of  the  deceased  workman,  in  respect  of 
an  accident  caused  by  the  alleged  negligence  of 
the  defendants  whereby  the  workman  was  killed. 

At  the  hearing  before  the  County  Court  judge 
the  defendants  took  certain  preliminary  objec- 
tions— namely,  that  the  plaintiff  bad  accepted  a 
registered  scheme  under  sect.  3,  sub-sect.  1,  of  the 
Workmen's  Compensation  Act  1897;  that  the 
representatives  and  dependants  of  the  deceased 
workman  had  received  and  were  then  receiving 
payment  under  that  scheme;  that  that  relief  was 
substituted  for  relief  under  sect.  1  of  the  Work- 
men's Compensation  Act,  and  that  therefore, 
under  sect.  1,  sub-sect.  2  (b),  this  action  could  not 
lie. 

The  learned  judge  required  evidence  to  be 
given  of  the  facts  necessary  to  raise  this  point, 
and  after  hearing  such  evidence  be  found  as  facts 
(1)  That  there  was  a  duly  certified  scheme  within 
sect.  3,  sub-sect.  1,  of  the  Workmen's  Compensa- 
tion Act  18!>7  ;  (2)  that  the  deceased  workman  bad 
accepted  the  Bcbeme  willingly  and  under  no  com- 
pulsion whatever,  and  with  full  knowledge  of  its 
terms,  in  substitution  for  and  in  place  of  the 
benefits  he  might  claim  under  the  Workmen's 
Compensation  Act;  (3)  that  this  was  a  legal  and 
effectual  contract  with  the  deceased  workman 
and  the  defendants;  (-1)  that  the  plaintiff  had 
received  up  to  the  week  before  the  hearing  of  the 
action,  was  receiving,  and  would  in  future 
receive,  the  full  benefits  under  the  scheme  thus 
contracted  for. 

It  appeared  from  the  evidence  that  the  pay- 
ments were  made  to  the  plaintiff  by  the  colliery 
company  in  the  first  instance,  and  that  on  the 
company  handing  the  receipts  for  the  same  to  the 
fund,  the  fund  repaid  the  employers  the  money 
they  had  paid  to  the  plaintiff. 

The  learned  County  Court  judge  held  that  this 

was  compensa- 
tion under  sect.  3,  sub-sect  1,  of  the  Workmen's 
Compensation  Act,  which  the  deceased  workman 
had  elected  to  claim,  if  and  when  occasion  arose, 
and  that  consequently  the  employers  were,  under 
sect.  1,  sab-sect.  2  (b),  not  liable  both  to  pay  that 
compensation  (which  us  a  fact  they  had  paid  and 
were  paying)  and  also  to  proceedings  under  the 
Employers'  Liability  Act;  tbat  the  fund  repaid 
the  employers  was  part  of  the  contract  by 
which  the  workmen  contracted  to  take  payments 
out  of  the  fund  in  place  of  the  compensation 
which  otherwise  they  could  have  claimed  under  the 
Workmen's  Compensation  Act ;  and  that  to  allow 
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them  to  recover  in  addition  compensation  under 
tbo  Employers'  Liability  Act  would  be,  it  appeared 
to  the  judge,  to  allow  them  to  recover  compensa- 
tion twice  over  —  the  very  thing  forbidden  by 
sect.  1,  sub-sect.  2  (6),  of  the  Workmen's  Compen- 
sation Act,  and  would  set  aside  (without  any 
evideuce  whatever  of  fiaud  or  unfairness)  the 
contract  txpressly  meant  to  protect  the  em- 
ployers against  liability.  Consequently  be  decided 
that  the  action  would  not  lie — the  word  "  work- 
men "  including  by  the  interpretation  clause  of 
the  Workmen's  Compensation  Act,  in  the  case  of 
death,  "  his  legal  personal  representative,  or 
dependants,  or  person  to  whom  compensation 
would  be  payable  "'—and  he  dismissed  the  action. 

The  plaintiff  appealed. 

The  Workmen's  Compensation  Act  1897 
(60  &  61  Vict.  c.  37)  provides  : 

Sect.  1  (I).  If  in  any  employment  to  which  this 
Aot  applies  pertonal  injury  by  accident  arising  out  of 
and  in  the  ©curio  if  the  employment  is  caused  to  a 
workman,  his  employer  shall,  subject  as  hereinafter 
mentioned,  be  liable  to  pay  compensation  in  acoordanoe 
with  the  first  schedule  to  this  Aot.  (2)  Provided  that 
(f>)  When  the  injury  was  caused  by  the  personal  negli- 
gence or  wilful  aot  of  the  employer,  cr  of  some  person 
for  whose  act  or  defanlt  the  employer  is  responsible, 
nothing  in  this  Act  shall  affect  any  civil  liability  of  the 
employer,  but  in  that  case  tbo  workman  may,  at  his 
option,  either  claim  compensation  under  this  Aot,  or 
take  the  same  proceedings  as  were  open  to  him  before 
tbe  commencement  of  this  Aot :  bnt  tbe  employer  shall 
not  be  liable  to  psy  compensation  for  itjory  to  a  work- 
man by  accident  arising  ont  of  and  in  the  course  of  tbe 
employment  both  independently  of  and  alto  under  this 
Aot,  and  sbsll  not  be  liabls  to  any  proceedings  inde- 
pendently of  this  Act,  except  in  case  of  such  personal 
noKlipi'Due  or  wilful  aot  as  »fore»aid. 

Sect.  3  (1).  If  the  Registrar  of  Friendly  Societies, 
after  taking  stops  to  asotrtain  the  views  of  the  em- 
ployer and  workmen,  certifies  that  any  scheme  of 
compensation,  benefit,  or  insoranoo  for  the  workmen 
of  an  employer  in  any  employment,  whether  or  not 
nuoh  scheme  includes  other  employ  era  acid  their  work- 
men, is  on  the  wbolo  not  less  favourable  to  tbe  gtmral 
body  of  workmen  and  their  dependsnts  tbsn  tie  pro- 
visions of  this  Aot,  the  employer  may,  until  the  certifi- 
cate is  revoked,  contract  with  sny  of  thoce  workmen 
that  the  provisions  of  tbe  sobeme  sbsll  be  substituted 
for  the  provisions  of  this  Act,  ar.d  thereupon  the 
employer  shall  be  liable  only  in  accordance  with  tbe 
scheme,  but,  save  an  aforesaid,  tbis  Act  shall  apply  not- 
withstanding any  contract  to  the  contrary  made  after 
the  commencement  of  this  Aot. 

James  Wihon  for  the  appellant. — The  learned 

J'udge  was  wrong  in  holding  that  the  action  was 
arred.  Tbe  deceased  workman  never  exercised 
the  option  given  to  him  by  the  Act  in  sect.  1, 
sub-sect.  2  (6).  There  was  not  a  valid  election 
by  him  which  would  have  prevented  him  from 
proceeding  under  the  Employers'  Liability  Act 
when  an  accident  arose,  if  the  injury  had  not 
resulted  in  his  death.  That  being  so,  there  is  no 
bar  to  the  claim  of  the  widow  in  this  case.  The 
acceptance  of  a  scheme  under  sect.  3  of  the  Act 
does  not  debar  a  workman  from  bringing  an 
action  independently  of  the  Act,  the  effect  of 
adopting  smh  a  scheme  being  merely  to  subati- 
tute  it  for  the  compensation  provided  in  sched.  1 
of  the  Act.    f  He  was  stopped. J 

C.  E.  Allan  (Shakespeare  with  him)  for  the  re- 
spondents.—The  County  Court  judge  was  right. 


It  is  submitted  that  sect.  1,  sub-sect.  2  (o),  is  a  bar 
to  this  action  being  brought.  That  Bub-section 
says  that  where  the  injury  was  caused  by  tbe 
personal  negligence  of  the  employer  nothing  in 
the  Act  should  affect  any  civil  liability  of  the 
employer,  but  in  that  case  the  workman  might.. 
'*  at  his  option,"  either  claim  compensation  under 
the  Act,  or  take  such  proceedings  as  he  could 
have  taken  before  the  Act.  It  iB  contended  that 
tbe  workman  did  exercise  his  option  in  this  case 
to  take  compensation  under  the  Act,  and  that 
therefore,  if  he  had  not  been  killed,  he  could  not 
have  maintained  any  claim  outside  the  Act. 
Sect.  3  provides  for  a  scheme  of  compensation  or 
insurance  to  be  certified  and  approved  by  the 
Registrar  of  Friendly  Societies,  and  also  providea 
that  the  employer  may  contract  with  a  workman 
that  the  provisions  of  the  scheme  shall  be  substi- 
tuted for  the  provisions  of  the  Act,  and  the  section 
says  that thereupon  the  employer  shall  be  liable 
only  in  accordance  with  the  scheme."  The  learned 
judge  has  found  as  a  fact  that  there  was  in  this  case 
a  duly  certified  scheme  within  sect.  3,  sub-sect.  1, 
of  tbe  Act,  and  has  also  found  as  a  fact  that  the 
deceased  workman  had  accepted  the  scheme  and 
that  there  was  an  effectual  contract  between  the 
deceased  workman  and  the  employers.  It  follows, 
from  that,  by  sect.  3,  sub-tect.  1,  that  the  scheme 
becomes  substituted  for  the  Act,  and,  reading, 
this  substitution  into  the  provisions  of  sect.  1, 
sub-sect.  2  (b),  "  the  workman  may,  at  bis  option r 
either  claim  compensation  under  this  Act  or  take 
the  same  proceedings  as  were  open  to  bim  before 
the  commencement  of  tbis  Act."  Tbe  workman 
ha  8  got  an  option ;  he  has  got  an  election  as  to 
which  he  will  choose,  compensation  under  the  Act 
of  1?!>7  or  compensation  outside  and  apart  from 
that  Act.  But  he  cannot  elect  to  take  both  ;  he 
cannot  in  respect  of  tbe  same  injury  both  take 
compensation  under  the  Act  of  1897  and  then 
claim  compensation  outside  the  Act,  as  under  tbe 
Employers'  Liability  Act.  The  Bcheme  being 
substituted  for  the  Act,  by  acceptance  of  the 
scheme  and  by  taking  the  benefits  under  it  the 
deceased  workman  exercised  his  option  to  claim 
compensation  under  the  Act  of  1897,  and  if  the 
accident  had  not  resulted  in  his  death  he  could' 
not  have  claimed  compensation  outside  tbe  Act. 
The  widow  of  the  deceased  can  be  in  no  better 
position  than  the  workman  himself  was  in.  She 
also  took  the  benefits  of  the  scheme,  and  if  she 
can  sue  under  tbe  Employers'  Liability  Act  the 
defendants  would  be  bound  to  pay  compensation 
twice  over  for  the  tame  injury,  but  by  sect.  1, 
sub-sect.  2  (6),  the  employer  is  not  liable  to  pay 
compensation  "  both  independently  of  and  also- 
under  this  Act."  The  point  is  a  new  one,  cot 
having  been  raited  before  in  this  country,  bat  it 
was  considered  by  the  Court  of  Session  in  Soot- 
land  in  the  case  of  Little  v.  MacLellan  (2  Fraser, 
387),  where  it  was  held  that  where  there  had 
been  a  receipt  of  payments  as  compensation 
under  tbe  Workmen's  Compensation  Act  1897" 
the  workman  could  not  afterwards  bring  an 
action  under  tbe  Employers'  Liability  Act. 
[Wills,  J. — That  case  does  not  seem  to  touch 
the  present  case  at  all.  All  it  shows  is  that  if 
there  is  an  election  to  take  compensation  under 
the  Act  of  1897  it  is  a  bar  to  proceedings  under 
the  Employers'  Liability  Act.]  Yes;  that  ia 
all. 

James  Wilson  wbs  not  called  upon  to  reply- 
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Wills,  J. — This  case  has  been  very*  well  argued, 
and,  shortly  put,  the  contention  for  the  defen- 
dants comes  to  this,  that  under  the  Workmen's 
Compensation  Act  of  1897,  a.  1,  sub- 8.  2,  the 
plaintiff,  who  complain*  of  injury  caused  by  the 
personal  negligence  of  the  employers  or  of  a 
servant  of  the  employers  for  whom  the  employers 
-are  liable,  which  gave  rise  to  a  cause  of  action, 
has  a  choice  of  two  remedies — the  one  a  remedy 
for  compensation  under  the  Workmen's  Compen- 
sation Act  1897,  and  the  other  a  remedy  by  a 
proceeding  independently  of  the  Act,  which,  for 
brevity,  may  be  called  the  common  law  action. 
So  far  as  that  proposition  i»  concerned,  we 
«re  entirely  in  agreement  with  counsel  for 
the  defendants  in  his  contention.  But  his  con- 
tention went  farther,  and  it  was  said  that 
although  the  plaintiff  in  this  case  bad  not  pro- 
ceeded under  the  Workmen's  Compensation  Act, 
yet  she  had  proceeded  under  and  availed  herself 
of  the  benefit  of  a  scheme  which  would  have 
exclnded  the  operation  of  the  Act,  and  that  there- 
fore the  state  of  circumstances  is  exactly  the  same 
as  if  she  had  proceeded  under  the  Workmen's 
-Compensation  Act  If  the  Act  had  intended  that 
the  acceptance  of  benefits  under  a  scheme  shonld 
be  on  the  same  footing  as  compensation  under  the 
Act,  it  would  have  been  easy  for  the  Legislature 
to  have  said  so.  But  the  Legislature  has  not  said 
so,  and  there  appears  to  me  to  be  no  satisfactory 
ground  for  taking  that  view,  and  there  is  no 
ground  for  saying  that  a  person  taking  a  benefit 
under  a  scheme  for  ccmpensation  is  in  the  same 
position  as  a  person  taking  compensation  under 
the  Act.  On  looking  at  sect.  1,  sub-s.  2  (6),  we 
«ee  that  that  was  not  the  meaning  or  intention  of 
the  Legislature.  That  sub-section  says  that  the 
employer  shall  not  be  liable  to  pay  compensation 


for  injury  "  both  independently  of  and  also  under 
Act,"  showing  that  it  was  the  taking  compen- 
nnder  this  Act,  which  was  to  be  the  bar  to 


this 


proceedings  taken  independently  of  the  Act 
Then  as  to  the  scheme  of  compensation,  sect.  3, 
sub- sect.  1,  does  not  fay  that  the  scheme  is  to  be 
compensation  nnder  the  Act ;  the  scheme  is  not 
compensation  under  the  Act,  but  is  to  "  be  sub- 
stituted "  for  the  compensation  which  the  Act 
provides,  and  when  we  look  at  what  the  registrar 
has  to  take  into  account  in  certifying  a  scheme 
under  that  section,  we  see  that  there  may  be 
schemes  which  may  be  adopted  which  are  not  what 
the  Act  calls  compensation.  I  think,  therefore, 
that  we  should  not  be  justified  in  reading  into  the 
Act  a  qualification  that  the  acceptance  of  a 
scheme  shonld  be  equivalent  to  compensation 
nnder  the  Act,  a  qualification  which  is  not  in  the 
Act.  When  the  question  arises  as  to  whether 
•what  the  plaintiff  has  received  under  the  scheme 
can  be  taken  into  consideration  in  estimating  the 
damages,  it  may  be  that  the  sums  she  has  received 
under  the  scheme  ought  to  be  taken  into 
account.  But  however  that  may  be,  it  seems  to 
me  that  the  receipt  of  such  sums  is  not  an 
answer  to  the  common  law  remedy  in  respect  of 
the  injury. 

Kexxedt,  J.— I  am  of  the  same  opinion.  My 
brother  Wills  has  so  accurately  expressed  my 
■views  on  the  subject  that  it  is  not  necessary  for 
me  to  add  anything,  except  to  say  that  I  am  cot 
quite  sure  whether  compensation  received  under 
a  scheme  of  insurance  would  not  be  an  answer  as 
to  the  quantum  of  damages;  but  on  the  grounds 


upon  which  we  decide  this  case,  1  bo  agree  with 
my  brother  Wills  that  I  do  not  wish  to  add  any- 
thing. Appeal  allowed.  Leave  to  appeal. 

The  defendant  company  appealed. 

Upon  the  hearing  of  the  appeal  reference  was 
made  to  the  rules  of  the  society  of  which  the 
deceased  workman  had  become  a  member  on  his 
acceptance  of  the  scheme  above  mentioned. 

The  society  was  called  the  South  Staffordshire 
and  East  Worcestershire  Mining  District  Com- 
pensation Fund,  and  was  composed  of  an  un- 
limited number  of  ordinary  members  above 
twelve  years  of  age  employed  in  or  about  the 
collieries  and  ironstone  mines  of  the  South 
Staffordshire  and  East  Worcestershire  mining 
district. 

It  was  registered  as  a  friendly  society  in  1899, 
nnder  the  Friendly  Societies  Act  1896,  and  the 
scheme  was  certified  by  the  Registrar  of  Friendly 
Societies  to  be  on  the  whole  not  less  favourable 
to  the  general  body  of  workmen  and  their  depen- 
dants than  the  provisions  of  the  Workmen's 
Compensation  Act  1897. 

The  printed  rules  of  the  society  contained  the 
following  rule : 

Bale  3.  The  objects  of  this  society  are  the  railing  of 
fands  by  certain  specified  contribution*  from  the  em- 
ployers and  workmen  of  the  collieries  and  ironstone  mints 
of  the  S>uth  Staffordshire  and  E**t  Worcestershire 
mining  dutriot,  to  make  provision  in  oues  of  fstal  and 
non-fatal  accident!,  as  follows  .—(a)  a  no  at  the  death 
of  any  member  ;  (6)  a  weekly  allowance  to  the  widows 
and  children  of  married  members  wboee  death  was  the 
reault  of  an  accident ;  (c)  a  weekly  allowance  to  the 
(lepcnd»utt  of  members  over  *ixteen  yeira  of  *ga  whoso 
death  ig  the  result  of  an  accident,  snch  dependants  being 
members  of  a  workman's  family  as  speoified  in  the 
Fatal  Aacidents  Aot  1840 ;  (d)  a  weekly  allowance  ta 
members  who  anffor  from  non-fatal  accidents.  The 
society  is  formed  under  the  powers  given  by  sect.  3  of 
the  Workmen's  Compensation  Aot  1897,  and  the  contri- 
butions made  l»y  the  employer*  to  this  society  are  to  be 
in  lien  of  and  to  exempt  them  from  any  further  olaim* 
whioh  otherwise  the  member*  of  this  eooiety  may  be 
entitled  to  prosecute  as  the  remit  of  aooidenta  occur- 
ring during  their  employment. 

W.  Shaketpeare  (Arthur  Powell,  K.C.  with  him) 
for  the  defendants. • — -The  deceased  workman  ac- 
cepted this  scheme  as  one  of  the  terms  of  his 
contract  of  employment.  By  that  scheme  he  has 
contracted  himself  ont  of  the  Employers'  Lia- 
bility Act  1880.  and  in  place  ot  the  benefits  of  that 
Act  has  accepted  the  benefits  of  the  scheme.  A 
workman  may  lawfully  contract  himself  out  of 
the  Employers'  Liability  Act  18S0: 

Griftk*  v.  Earl  of  Dudley,  47  L.  T.  Hep.  10 ; 
9  Q.  B.  Div.  357. 

His  widow  is  bound  by  his  agreement  under  that 
Act.  Secondly,  under  the  provisions  of  the 
Workmen's  Compensation  Act  1897  the  accept- 
ance of  the  scheme  is  a  bar  to  any  other  remedy 
being  pursued  in  respect  of  an  injury  by  accident 
which  i«  the  eubjeot  of  compensation  under  that 
Act.  Under  sect.  1,  sub-sect.  2  (b),  an  injured 
workman  who  is  entitled  to  compensation  must 
elect  between  his  right  to  compensation  under 
the  Act  and  any  other  legal  right  of  action  which 
he  may  have.  The  only  cise  in  which  he  is 
entitled  to  pursue  two  different  remedies  is  a 
case  where  an  action  for  damages  is  brought  and 
1  fails,  and  the  workman  then  and  there  asks  the 
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judge  that  compensation  may  be  assessed  under 
the  Act : 

Edward*  t.  Godfrey,  SO  L.  T.  Rep.  072  ;  (1899) 
2  Q.  B.  3;i3. 

That  case  has  been  discussed  by  the  Court  of 
Appeal  in  Ireland  : 

Beckley  v.  8cM  and  Co.,  (1902)  2  I,  It.  504. 

By  rule  3  of  the  scheme,  and  by  sect.  sub- 
sect.  1,  of  the  Act,  compensation  under  the  scheme 
is  substituted  for  compensation  under  the  Act.  and 
a  workman  by  accepting  the  provisions  scheme  in- 
stead of  the  provisions  of  the  Act  has  exercised  the 
option  which  be  has  under  sect.  1,  sub-sect.  2  (fc). 
After  electing  to  rely  on  the  scheme  he  is  in  the 
same  position  as  if  he  had  elected  to  rely  upon 
his  right  of  compensation,  and  consequently 
cannot,  after  that,  pursue  any  other  remedy 
which  otherwise  ho  may  have  had.  The  claim 
under  the  scheme  which  was  made  in  pursuance 
of  the  provisions  of  sect.  II  of  the  Workmen's 
Compensation  Act  1S97,  is  a  claim  "  under  the 
Act,  and  not  a  claim  made  "  independently  of 
the  Act,"  within  sect.  1,  sub-sect.  2  (b). 

James  Wilson  for  the  plaintiff. — Compensation 
under  tbe  scheme  is  not  compensation  "  under  the 
Act."  The  scheme  merely  prevents  the  workmen 
from  claiming  compensation  under  the  Act.  It 
does  not  profess  to  do  anything  more  than  that, 
and  has  no  reference  whatever  to  any  right  of 
action  under  tbe  Employers'  Liability  Act.  I 
admit  that  the  sum  received  under  the  scheme 
may  be  taken  into  consideration  in  assessing  the 
damages  in  the  action  that  has  been  brought,  but 
submit  that  the  scheme  is  no  bar  to  the  action. 
The  plaintiff  has  never  exercised  any  option  in 
accepting  benefits  from  the  fund  as  an  alternative 
to  her  right  of  action. 

Collins,  M.R. — This  is  an  appeal  from  a  judg- 
ment of  the  Divisional  Court  overruling  a  decision 
of  Judge  Wbitehoru  at  the  Birmingham  County 
Court.  The  appeal  raises  a  question  of  consider- 
able importance,  because  the  point  in  dispute  is 
one  which  concerns  a  great  many  collieries  in  the 
Midlands.  A  workman  in  the  service  of  the 
defendant  colliery  company  met  with  his  death  by 
an  accident  arising  out  of  and  in  the  course  of 
his  employment.  His  widow  has  brought  an 
action  against  the  company  under  the  Employers' 
Liability  Act  1880.  At  the  hearing  of  that  action 
before  the  County  Court  judge  it  appeared  that 
at  the  defendant  company's  collieries  a  scheme 
had  been  adopted  which  provided  a  method  for 
compensation  in  the  caee  of  injuries  or  deaths  of 
workmen  employed  there.  The  defendant  com- 
pany took  the  point  that  the  existence  of  this 
scheme  was  an  answer  to  the  action.  The 
County  Court  judge  arrived  at  certain  findings  of 
fact,  and  lie  held  that  the  agreement  of  the 
deceased  workman  to  the  scheme  and  the  accept- 
ance by  the  plaintiff  of  compensation  under  it  was 
a  bar  to  the  plaintiff's  action.  The  County  Court 
judge's  findings  of  fact  and  his  holding  in  law 
were  as  follows:  [His  Lordship  read  them.1 
Now,  the  enactment  upon  whi'jh  the  judgment  of 
the  Divisional  Court  turned  was  sect.  1,  sub- 
sect.  2  (b),  of  the  Workmen's  Compensation  Act 
1897.  That  section  is  an  expression  by  the  Legis- 
lature that  when  injury  has  been  caused  to  a 
workman  by  the  negligence  of  his  employer, 
or   of  someone  for   whom  the   employer  is 


responsible,  tbe   three  remedies  open  to  tbe 
workman — namely,  his  remedy  at  common  lt.w, 
his  remedy  under  the  Employers'  Liability  Act 
1880,  and  his  remedy  under  the  Workmen's  Com- 
pensation  Act  1897 — are  not  concurrent,  but 
separate,  remedies,  and  tbe  workman  must  exer- 
cise his  right  of  option  between  them  and  choose 
which  one  he  will  pursue.    That  was  the  view 
which  was  taken  of  that  section  by  this  court  in 
Edwards  v.  Godfrey  (ubi  sup).    The  headnote  to 
that  case  in  the  Law  Reports  runs  thus  :  "  Where 
a  workman,  who  has  been  injured  by  an  accident 
urising  out  of  and  in  the  course  of  his  employ- 
ment, brings  an  unsuccessful  action  to  recover 
damages  against  his  employer,  and  is  desirous  of 
having  compensation  for  his  injury  assessed  under 
tbe  Workmen's  Compensation  Act  1897,  he  must 
follow  the  procedure  prescribed  by  sect.  1,  sub- 
sect.  4,  of  that  Act,  and  must  apply  then  and 
there  to  the  judge  trying  the  action  for  an  assess- 
ment of  compensation ;  he  cannot  at  a  subsequent 
date  initiate  independent  proceedings  against  his 
employer  by  a  request  for  arbitration  under  that 
Act.''    Smith,   L.J.  said   that   sect.  1,  sub- 
sect.  2  {b),  gives  to  a  workman,  in  cases  where 
he    would   previously   have    had   a    right  of 
action,  an  option,  which  he  may  exercise  as 
he  likes,  of  bringing  an  action  at  common  law,  or 
of  resorting  to  the  procedure  for  the  assessment 
of  compensation  given  by  the  Act  itself.  He 
said :  "  The  respondent  has  availed  himself  of 
the  right  given  bim  by  that  sub-section  ;  he  has 
exercised  his  option  in  favour  of  bringing  a 
common  law  action,  which  has  failed.  Having; 
been  defeated  in  this  action,  there  would,  but  for 
the  provisions  of  sect.  1,  Bub-sect.  4,  have  been 
an  end  of  any  claim  by  the  respondent  against  tbe 
appellant  in  respect  of  the  injury.    That  sub- 
section, however,  is  in  favour  of  the  workman, 
and  gives  him  a  very  great  advantage  where  he 
has  exercised  his  option  and  finds  too  late  that 
he  has  exercised  it  in  the  wrong  way ;  it  gives  him 
a  locus  pti-nitentvi;  and  enables  the  County  Court 
judge  before  whom  the  action  is  tried,  if  applied 
to  by  the  plaintiff  at  the  time,  to  assess  compen- 
sation under  the  Act."     That  judgment  was 
concurred  in  by  Williams  and  Homer,  L.JJ. 
Therefore  that  is  a  decision  by  the  Court  of 
Appeal  that  a  remedy  by  action  and  a  remedy  by 
arbitration  under  the  Workmen's  Compensation 
Act  1897  are  in  a  sense  inconsistent,  and  that  a 
workman  must  elect  which    remedy  he  will 
pursue,  and,  having  pursued  one  course,  he  cannot 
afterwards  pursue  the  other.     I  now  come  to 
sect  3  of  the  Workmen's  Compensation  Act  1897, 
which  deals  with  the  power  of  a  workman  to  con- 
tract himself  out  of  the  Act.    Sub-sect.  1  provides 
that  a  scheme  of  compensation  may  be  drawn  up, 
and,    if    it  complies    with  certain  conditions, 
it   may    be    certified    by   the    Registrar  of 
Friendly  Societies,  and  then  the  employer  may 
contract  with  his  workmen  that  the  provisions  of 
the  scheme  shall  be  substituted  for  the  provisions 
of  the  Act,  and  thereupon  the  employer  shall  be 
liable  only  in  accordance  with  the  scheme.  The 
Connty  Court  judge  has  found  that  the  scheme 
at  the  defendants'  collieries  has  satisfied  the  con- 
dition of  the  Act  and  has  been  certified  by  the 
Registrar  of  Friendly  Societies,  and  that  the 
deceased  workman  had  accepted  the  scheme 
willingly  and  without  compulsion.   That  being 
so,   the  provisions  of   the  scheme  are  sub- 
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*  tit  a  ted  for  the  provisions  of  the  Act.  If 
the  widow  here  had  claimed  compensation 
under  the  Act  the  could  not  afterwards  have 
taken  proceedings  under  the  Employers'  Lia- 
bility  Act  1880.  But  it  is  said  that  she  has 
not  received  compensation  under  the  Act,  but 
was  only  in  receipt  of  benefits  under  the  scheme. 
The  answer  is  that  the  scheme  iB  substituted  for 
the  provisions  of  the  Act.  It  seems  to  me  that  a 
workman  who  has  accepted  the  benefits  of  a 
scheme  as  a  substitute  for  his  rights  under  the 
Act  is  in  precisely  the  same  position  as  if  he  had 
taken  the  rights  given  him  by  the  Act.  The 
Divisional  Court  decided  this  case  on  a  different 
ground.  They  referred  to  sect.  1,  sub-sect.  '2  (b), 
at  the  end  of  which  it  is  enacted  that  "the 
employer  shall  not  be  liable  to  pay  compensation 
for  injury  to  a  workman  by  accident  arising  out 
of  and  in  the  course  of  the  employment  both  inde- 
pently  of  and  also  under  this  Act,  and  shall  not 
be  liable  to  any  proceedings  independently  of 
this  Act  except  in  caso  of  such  personal 
negligence  or  wilful  act  as  aforesaid."  Tbeysaid 
that  an  action  under  the  Employers'  Liability 
Act  1880  is  a  remedy  which  is  independent  of  the 
Act  of  1897,  and  therefore  it  would  exclude  a  claim 
for  compensation  under  the  latter  Act ;  but  then 
they  said  that  a  claim  under  this  scheme  is  not  a  pro- 
ceeding under  the  Act,  but  one  which  stands  upon 
its  own  merits;  and  therefore  they  said  there 
is  no  incompatibility  between  an  action  under  the 
Employers'  Liability  Act  18S0  and  the  accept- 
ance of  benefits  under  the  scheme.  But,  though 
a  claim  for  compensation  under  the  scheme  is  not 
a  proceeding  under  the  Act,  yet  the  acceptance 
of  compensation  under  the  scheme  is  un- 
doubtedly a  bar  to  proceedings  for  compensation 
under  the  Act,  because  its  provisions  are  sub- 
stituted for  the  provisions  of  the  Act,  and  a  work- 
man, who  has  taken  the  advantages  of  the  scheme 
is  in  the  same  position  as  if  he  had  received  com- 
pensation under  the  Act.  Here  the  deceased 
workman  before  the  accident  happened  had  by  his 
contract  with  the  defendant  company  accepted 
the  scheme,  and  his  widow  has  received  pay- 
ments under  it.  She  is  in  no  better  position 
in  this  respect  than  he  would  have  been,  and 
she  is  in  the  same  position  as  if  she  had  insti- 
tuted proceedings  under  the  Workmen's  Com- 
pensation Act  1897  and  had  obtained  compen- 
sation. I  agree  with  the  decision  of  the  learned 
County  Court  judge,  and  I  think  that  the 
judgment  of  tho  Divisional  Court  must  be  re- 
versed. 

B.OMER,  L.J. — I  am  of  the  same  opinion.  When 
a  scheme  has  been  certified  by  the  Registrar  of 
Friendly  Societies  under  sect.  3,  sub-sect.  1,  of 
the  Workmen's  Compensation  Act  1897  and  a 
contract  between  the  employer  and  his  workmen 
such  as  is  referred  to  in  that  sub-section  has  been 
entered  into,  then,  in  my  opinion,  the  workman, 
and  those  claiming  through  him  under  the  pro- 
visions of  the  scheme,  are  bound  by  that  contract 
to  accept  the  provisions  of  the  scheme  as  substi- 
tuted for  the  provisions  of  the  Act,  and  are  in 
the  same  position  as  if  he  and  they  bud  availed 
himself  or  themselves  of  the  provisions  of  the 
Act  by  claiming  compensation  under  it,  and  in 
such  a  case  they  cannot  afterwards  avail  them- 
selves of  any  other  remedy  which  they  might  have 
had  either  at  common  law  or  under  any  statute 
passed  before  the  Workmen's  Compensation  Act 


1897.  That  appears  to  be  so  from  the  provisions 
of  the  Act  which  have  been  referred  to  by  my  Lord, 
and  in  particular  from  the  words  at  the  end  of 
sect.  3,  sub-sect.  1,  that  "  the  provisions  of  the 
scheme  shall  be  substituted  for  the  provisions  of 
this  Act,  and  thereupon  the  employer  shall  be  liable 
only  in  accordance  with  the  scheme."  In  the 
present  case  there  is  a  scheme  that  has  been  certi- 
fied by  the  Registrar  of  Friendly  Societies,  and 
rule  3  of  that  scheme  is  as  follows  :  [His  Lordship 
read  it.]  The  defendant  company  contributed 
to  tho  funds  of  the  society,  and  the  deceased 
workman  was  a  member  of  the  society,  so  that 
this  clause  applies  here.  The  scheme  carried 
out  in  substance  the  provisions  of  sect.  3  of 
the  Act,  and  indeed  we  have  the  findings 
I  of  the  County  Court  judge  that  the  deceased 
I  workman  accepted  the  scheme  willingly  and  under 
no  compulsion  whatever,  and  with  full  knowledge 
of  its  terms,  in  substitution  for,  and  in  place  of, 
the  benefits  which  he  might  claim  under  the 
Workmen's  Compensation  Act.  So  that  there  is 
nothing  which  prevents  the  scheme  from  being 
part  of  a  binding  and  valid  contract  between  the 
workman  and  his  employers.  Then,  at  the  end  of 
rule  3,  we  find  it  provided  that  the  contributions 
I  made  by  the  employers  to  the  society  are  to  be  in 
I  lien  of  and  to  exempt  them  from  any  further 
claim  which  otherwise  the  members  of  the 
society  may  be  entitled  to  prosecute  as  the  result 
of  accidents  occurring  during  their  employment. 
The  meaning  of  those  words  cannot  be  cut  down. 
They  mean  what  they  say,  and  they  carry  out 
that  which  is  enacted  in  sect.  3,  snb-sect.  1,  of  the 
Act.  They  are,  therefore,  valid  and  binding.  It 
follows  that  those  who  claim  under  the  deceased 
workman  to  be  entitled  to  the  benefits  of  the 
scheme  are  debarred  from  bringing  an  action 
under  the  Employers'  Liability  Act  1880.  The 
deceased  workman  has  expressly  contracted  that, 
by  the  benefits  of  the  scheme  being  taken, 
the  defendants  shall  be  exempted  from  any 
other  claim  in  respect  of  an  accident  arising 
out  of  and  in  the  course  of  the  employment. 
As  has  been  observed,  the  point  upon  which 
we  are  now  deciding  this  case  was  not  really 
brought  to  the  attention  of  the  Divisional 
Court,  and  therefore  was  not  dealt  with  in  their 
judgment.  I  agree  that  the  appeal  mast  be 
allowed. 

Mathbw,  L.J. — I  am  of  the  same  opinion. 
Sect.  3,  sub-sect.  1,  of  the  Workmen's  Compensa- 
tion Act  1897  points  out  the  terms  and  conditions 
under  which  a  workman  may  contract  himself 
out  of  the  benefits  of  the  Act.  The  County  Court 
judge  has  found  that  a  scheme  which  satisfied 
the  requirements  of  the  section,  and  which  was 
duly  certified  by  the  Registrar  of  Friendly 
Societies,  was  accepted  by  the  deceased  workman. 
In  doing  that  the  workman  exercised  the  option 
which  was  offered  him  by  sect.  1,  sub-sect.  2  (6), 
of  the  Act,  and  he  and  his  widow  are  bound 
thereby.  Having  exercised  his  option  to  rely 
upon  the  benefits  given  by  a  scheme  certified  under 
the  Act,  a  workman  cannot  afterwards  claim  a 
right  to  any  of  his  alternative  remedies.  He 
must  abide  by  bis  election.  Sub-Beet.  4  of  sect.  1 
gives  a  workman  a  right,  in  case  he  should  bring 
an  action  for  damages  and  the  action  should  be 
dismissed,  to  claim  compensation  under  the  Act 
of  1897,  subject  to  certain  conditions.  That  is 
the  only  case  in  which,  after  making  his  election, 
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he  is  entitled  to  make  use  of  an  alternative 
remedy.  Tdib  is  a  very  important  provision  to 
employers,  because  it  pete  rid  of  any  liability  on 
their  part  to  be  subjected  to  a  succession  of 

Eroceedings  in  respect  of  one  matter.  We  are 
ound  by  the  decision  of  this  court  in  Edwards 
v.  Godfrey  (ubi  sup.),  and  it  would  be  impossible 
to  giTe  effect  to  that  decision  unless  we  held  that 
ihe  option  of  the  workman  is  limited,  and  must 
be  exercised  in  the  way  that  I  have  mentioned. 
The  deceased  workman  and  his  widow  were  un- 
doubtedly bound  by  his  acceptance  of  the  scheme. 
WiCh  reference  to  the  case  of  Beckley  v.  Scott 
and  Co.  (ubi  aup.),  I  will  only  add  that  I  have  been 
much  struck  with  the  cogent  reasoning  of  the 
judgment  of  Holmes,  L.J.  Jppgal 

Solicitors  for  the  plaintiff,  A.  H.  Arnould  and 
Son,  for  Stanbury-Eardley,  Birmingham. 

Solicitors  for  the  defendants,  Timbrell  and 
Deighton,  for  W.  Shakespeare  and  Co.,  Binning- 
ham. 


Wednesday,  March  9. 
(Before  Collins.  M.R..  Romrr  and 
Mathbw,  L.JJ.) 

Frank  Warr  and  Co.  Limited  v.  London 
County  Council,  (a) 

APPEAL  PROM  THE  KINg'8  BENCH  DIVISION. 

Compenaation — Right  to  supply  refreshment*  in  a 
theatre — U$e  of  cellart— Right  to  let  spaces  for 
advertisement* — Licence — "Interest  inland  " — 
Lands  Clauses  Consolidation  Act  1840  (8  &  9 
Vict.  c.  18),  s.  68. 

The  lessees  of  a  theatre  by  a  written  agreement 
granted  to  a  refreshment  contractor  at  a  fixed 
weekly  rental,  for  the  term  of  the  lease  of  the 
theatre,  the  free  and  exclusive  right  to  sell 
refreshments  there,  with  the  necessary  use  of  the 
refreshment-rooms,  bars,  cloakrooms,  and  cellart 
of  the  theatre,  together  with  the  right,  during 
the  usual  hours,  of  free  access  thereto  as  might 
be  necessary  and  usual  and  proper  for  the  pur- 
pose of  exercising  the  rights  thus  granted,  and 
also  the  sole  and  exclusive  privilege  during  the 
term  of  advertising  and  letting  spaces  for  adver- 
tisements in  the  refreshment  and  cloak  rooms. 

Held  (affirming  the  judgment  of  Wright,  J., 
reported  88  L.  T.  Rep.  689),  that  the  agreement 
did  not  create  any  "  interest  in  land  "  within 
the  meaning  of  sect.  68  of  the  Lands  Clauses 
Consolidation  Act  1813,  so  as  to  entitle  the 
refreshment  contractor  to  compensation  on  the 
theatre  being  taken  over  under  the  Act. 

Appeal  by  the  plaintiffs  from  the  judgment  of 
Wright,  J.  at  the  trial  of  the  action  without  o 
jury. 

The  action  was  brought  to  recover  the  sum  of 
25681.  9*.  which  had  been  awarded  in  an  arbitra- 
tion under  the  Lands  Clauses  Consolidation  Act 
1845  as  the  amount  of  purchase  money  and  com- 
pensation to  be  paid  by  the  defendants  to  the 
plaintiffs  for  the  plaintiffs'  interest  (if  any)  in 
the'Globe  Theatre,  London,  which  had  been  pur- 
chased compulsorily  by  the  defendants  under 
thwr  statutory  powers. 

On  the  3rd  May  1900  the  Count»ss  of  Kilmorey 
demised  to  William  Greet  and  Edward  Cory  ton 

(a)  Jtsportad  by  E.  JIa.ni.iy  Smith,  t»q.,  Bsnriiter-al-Law. 


Engelbach  the  premises  situated  in  Newcastle* 
street  and  Wych-street,  Strand,  known  as  the 
Globe  Theatre,  for  the  term  of  twenty-one 
years  at  the  rent  and  subject  to  the  covenants 
and  conditions  set  out  in  the  indenture  of  lease. 

On  the  16th  June  1900  W.  Greet  and  E.  C. 
Engelbach  entered  into  the  following  agreement 
with  the  plaintiffs  in  the  present  action,  who 
carried  on  business  as  refreshment  contractors  : 

An  agreement  made  this  16th  day  of  Juno  190* 
between  Mcibt*.  W.  Greet  and  E.  C.  EDgelbacb,  lessees 
of  the  Globe  Theatre,  Newcastle- street.  Strand,  London 
(hereinafter  called  the  landlord*  for  themselves,  their 
heir,  executors,  or  administrators),  of  the  one  part  and 
Frank  Warr  and  Co.  Limited,  refreshment  contractors, 
of  No.  6,  Duke-street.  Adelpbi,  Strand,  London  (herein- 
after called  the  tenants  for  themselves,  their  executors 
and  administrators)  of  the  other  part  witneseeth  that  (1). 
the  landlords  hereby  grant  and  let,  and  the  tenants  hereby 
take,  for  the  term  of  the  landlords'  lease  commenoing- 
the  1st  day  of  Sept.  1900  the  free  and  exolnsive  right 
to  sell  refreshments  at  the  Globe  Theatre,  Newcastle- 
street,  Strand,  London,  with  the  necessary  use  of  the 
refreshment-rooms  and  bars  and  cloakrooms  and  wine 
oellars  of  the  said  theatre,  together  with  the  free  right, 
during  the  usual  hours,  of  the  tenants,  their  servants 
I  and  agents,  of  free  access  to  and  from  all  parts  of  the 
house,  including  the  front  of  the  theiitro  and  promises, 
as  may  be  neceteary  and  is  usual  and  proper  according 
to  the  custom  ol  the  theatres  for  the  purpose  of  exercis- 
iog  the  rights  grant  ol  by  this  agreement,  and  also  the 
free  and  cxulo>  ive  right  during  the  aforesaid  term  of 
supplying  to  the  visitors  and  other  people  attending  the 
theatre  wines,  spirits,  liqueurs,  cigars,  cigarettes,  flowers, 
scent,  and  refreshments  of  all  kinds,  programmes,  books 
of  words,  book*  of  music,  opera  glasses,  and  all  other 
articles,  and  of  providing  cloakrooms  and  other  aocom  - 
modation,  and  also  the  sole  and  exclusive  privilege 
during  the  aforesaid  term  of  advertising  and  letting 
spaces  for  advertisements  which  shall  be  confined  to  the 
refreshment  and  cloak-rooms  and  on  all  programmes 
used  and  ottered  for  sale  at  the  eaid  theatre.    (2)  The 
tenants  shall  pay  to  the  landlords  in  respect  of  the  (aid 
right*  hereby  granted  the  weekly  rental  of  351.  and  21. 
for  each  matinee.     (3)  The  tenants  shall  supply  at 
their  own  expense  suitable  programmes  for  the  use  of  the 
audience  of  the  said  theatre  to  be  approved  by  the  land- 
lords ;  the  advertisements  in  the  theatre  shall  he  confined 
to  the  refreshment  bars  and  rooms  and  oloakrooms. 
and  such  advertisement*  shall  bo  of  such  a  natnre  as  will 
not  injuro  the  character    of  the  theatre  and   aa  are 
usually  found  in  first-ci&as  theatres.     (4)  Ths  tenants 
shall  provide  and  maintain  a  proper  and  tfticisnt  staff 
of  attendants  for  the  service  of  ths  refreshment  bars  and 
rooms  and  cloakrooms,  and  for  the  sale  of  programmes, 
book*  of  words,  mosio,  and  other  articles.    (5)  In  the/ 
event  of  any  incivility,  misconduct,  or  breach  of  any  of 
the  rules  and  regulations  of  the  theatre  on  the  part  of 
any  of  the  employees  of  the  tenants,  the  landlords  or 
their  representatives  to  have  power  to  call  upon  the* 
tenants  to  discharge   any  such  employee.     (6)  The 
tenants  shall  be  entitled  to  charge,  receive,  and  retain  all 
reasonable  and  usual  fees  and  profits  for  the  sale  of 
refreshments,  programmes,  books  of   words,  music, 
cloakroom  and  other  artioles  supplied  to  the  audienoe 
and  othera  of  the  said   theatre,  and  for  the  letting  of 
advertising  spaces.    There  is  to  be  a  fixed  charge  for 
programmes  as  follows :  for  boxes,  stalls,  dress  and 
upper  circle,  the  charge  is  to  ba  (!<?. ;  and  for  the  pit 
and  gallery   the  eharge  to  be  2d. ;  and  the  cloakroom 
charge  to  be  ilrl.    (7)  The  wines,  liqueurs,  and  other 
refreshments  supplied  by  the  tenants  shall  be  cf  good 
quality,  and  the  refreshment  baia  and  rooms  and  cloak 
rooms  shall  be  conducted  in  a  proper  and  orderly 
manner  in  accordance  with  the  rules  of  the  theatre  and 
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tbe  customs  of  the  refreshment-rooms  in  first-clsas 
theatre*.  (8)  If  from  mo;  cause  whatever  no  perform- 
ance shall  be  given  in  the  theatre  on  any  day  or  days 
other  than  a  Sonday  in  any  week,  the  tenants  shall  be 
entitled  in  reepeot  of  eaoh  inch  day  or  days  on  which  no 
performance  tball  be  given  lo  a  rem'tlunca  of  one  sixth 
part  of  the  week'*  rent,  such  remittance  to  be  deducted 
and  allowed  from  the  nest  payment  of  rent.  (0)  The 
tenant*  agree  to  print,  provide,  and  distribute  at  their 
own  cost  programmed  free  of  o'narge  on  the  first  night 
performance  of  any  new  or  revised  pieoe,  bat  not  on  any 
opening  piece  or  farce  except  a  principal  piece.  (10) 
The  landlords  agree  that  they  will  not  distribute  or 
allow  to  be  distributed  any  printed  slip  containing  the 
foil  cast  or  synopsis  of  scenery,  or  anything  that  could 
be  need  instead  of  a  programme.  If  at  auy  time  daring 
the  term  herein  granted  any  differecoe  shall  arise 
between  the  landlords  and  the  tenants  in  regard  to  the 
construction  of  this  sgreement,  such  difference  shall  at 
once  forthwith  be  referred  to  arbitration  in  all  respect* 
pursuant  to  the  Arbitration  Act  1889  or  any  statutory 
modification  thereof.  As  witness  the  hands  of  the  ssid 
parties.    .    .  . 

From  the  1st  Sept.  1900  until  immediately 
before  the  defendants  took  possession  of  the 
Globe  Theatre,  the  plaintiffs  used  and  occupied 
the  refreshment  -  rooms,  bare,  cloakrooms,  and 
wine  cellars  as  and  when  they  required  them,  and 
exercised  the  rights,  po were,  and  ptivileges  con- 
ferred upon  them  by  this  agreement  in  accord- 
ance with  the  provisions  of  the  agreement. 

On  the  17th  Feb.  1902  the  defendants  gave  to 
the  plaintiffs  a  notice  in  writing  that  by  virtue  of 
an  Act  of  62  &  03  Yict.  c.  eclxvi.,  entitled  an  Act 
to  empower  the  London  County  Council  to  make 
a  new  street  from  Holborn  to  the  Strand,  &c,  the 
defendants  required  to  take  for  the  purpose  of 
the  works  the  premises  mentioued  and  described 
in  the  schedule  to  such  notice.  The  property 
mentioned  and  described  in  the  schedule  included 
the  re fresh  nient- rooms  and  bars,  cloakrooms,  and 
wine  cellars  at  the  Globe  Theatre.  By  the  notice 
the  defendants  required  particulars  of  the  plain- 
tiffs'  estate  and  interests  in  the  premises  and  of 
the  claims  made  by  the  plaintiffs  in  respect 
thereof.  The  defendants  further  gave  the  plain- 
tiffs  notice  that  they  were  willing  to  treat  for  the 
purchase  of  the  said  premises,  and  as  to  the 
compensation  to  bo  made  for  the  damage  that 
might  be  sustained  by  reason  of  the  execution  of 
the  works. 

On  the  4th  March  1902  the  plaintiffs,  in  pur- 
sance  of  the  notice,  served  on  the  defendants  a 
notice  in  writing  by  which  the  plaintiffs  claimed 
compensation  for  their  estate,  share,  or  interest 
in  the  premises  which  tho  defendants  required 
under  their  notice.  The  estate,  share,  or  interest 
in  respect  of  which  the  plaintiffs  claimed  was  the 
exclusive  right  to  sell  refreshments  together  with 
the  necessary  use  of  the  refreshment-rooms  and 
bars,  cloakrooms,  and  wine  cellars  held  by  them 
under  the  agreement  of  the  10th  June  1900.  The 
plaintiffs  also  claimed  compensation  for  the  bar 
and  other  fittings,  fixtures,  and  furniture  belong- 
ing to  the  plaintiffs  on  the  premises. 

On  or  about  the  1st  April  1902  the  defendants 
nnder  their  statutory  powers  took  possession  of 
the  Globe  Theatre,  in  consequence  of  which  the 
plaintiffs  became  unable  to  exercise  any  of  the 
rights,  powers,  and  privileges  granted  and  let  lo 
them  by  the  agreement  of  the  16th  June  1900. 

By  an  indenture  dated  the  16th  April  1902,  and  j 
made  between  the  plaintiffs  and  the  defendants,  I 


the  plaintiffs  and  defendants  agreed  to  appoint  ai 
arbitrator  to  determine  the  amount  of  purchase 
money  and  compensation  to  be  paid  by  the  defen- 
dants to  the  plaintiffs  for  the  interest  (if  any)  of 
the  plaintiff*  in  the  land  and  hereditaments,  and 
also  the  amount  of  damage  (if  any)  for  disturb- 
ance or  lose  of  value  in  furniture  and  fixtures,  or 
expenses  of  removal  or  other  loss  incidental  to 
or  by  reason  of  the  taking  by  the  defendants  of 
the  lands  and  hereditaments  to  which  the  plain- 
tiffs might  be  entitled  by  reason  of  the  exercise 
by  the  defendants  of  their  statutory  powers.  It 
was  recited  in  tbe  indenture  that  tte  defendants 
did  not  admit  that  the  plaintiffs  had  any  interest 
in  the  lands  and  hereditaments,  but  that  they 
concurred  in  (lie  appointment  of  the  arbitrator 
without  prejudice  to  their  right  to  dispute  in  any 
action  or  other  proceedings  their  liibility  to  pay 
any  purchase  money  or  compensation  to  the 
plaintiffs  for  or  by  reason  of  the  taking  of  such 
lands  and  hereditaments. 

On  or  about  the  27th  May  1902  an  arbitration 
was  held  to  determine  the  amount  of  purchase 
money  and  compensation  to  be  paid  by  the  defen- 
dants to  the  plaintiffs. 

On  the  28th  July  1902  the  arbitrator  published 
his  award  in  writing  by  which  he  awarded  to  the 
plaintiffs  the  sum  of  25862.  9«.  as  purchase  money 
and  compensation  to  be  paid  by  the  defendants 
to  the  plaintiffs  for  the  plaintiffs'  interest  (if  any) 
in  the  lands  and  hereditaments,  and  the  amount 
of  damage  (if  any)  for  disturbance  and  loss  in 
value  of  furniture  and  fixtures  and  expenses  of 
removal  and  other  loss  incidental  to  or  by  reason 
of  the  taking  by  the  defendants  of  the  lands  and 
hereditaments  in  exercise  of  the  statutory  powers 
conferred  on  them. 

The  defendants  refused  to  pay  to  the  plaintiffs 
the  sum  of  2o6$i.  9«.  or  any  part  thereof,  and  this 
action  was  brought  to  recover  that  amount. 

At  the  trial  of  tbe  action  before  Wright,  J. 
without  a  jury  the  learned  judge  held  that  the 
plaintiffs  had  not  acquired  under  tbe  agreement 
of  the  16th  June  1900  any  interest  in  land  within 
the  meaning  of  sect.  68  of  the  Lands  Clauses  Con- 
solidation Act  1845,  and  he  therefore  gave  judg- 
ment for  the  defendants. 

The  case  is  reported  88  L.  T.  Rep.  0b9. 

The  plaintiffs  appealed. 

The  Lands  Clauses  Consolidation  Act  1845  (S 
&  9  Vict  c.  18)  provides  as  follows : 

Sect.  68.  If  any  party  shall  be  entitled  to  any  com- 
pensation in  respoct  of  any  lands,  or  of  any  interest 
1  herein,  whioh  ihall  have  been  taken  for  or  injuriously 
affected  by  the  execution  of  the  works,  and  for  which  the 
promoters  of  tbe  undertaking  ahull  not  have  made  satis- 
faction under  the  provisions  of  this  or  the  speoial  Act, 
or  any  Act  incorporated  therewith,  and  if  the  cos: pen • 
sation  claimed  in  aooh  case  shall  exceed  the  sum  of  fifty 
pounds,  such  party  may  have  the  same  settled  cither  by 
arbitration  or  by  the  verdict  of  a  jury.    .  . 

Witt,  K.C.  and  J.  D.  Crawford  for  the  plain- 
tiffs. — Under  tbe  agreement  of  the  16th  June 
19(H)  the  plaintiffs  acquired  an  "  interest  in  land  " 
within  the  meaning  of  sect.  68  of  the  Lands 
Clauses  C<n?olidation  Act  1845.  "Interest" 
is  a  word  of  wide  signification,  and  means 
something  more  than  "estate."  The  plaintiffs 
have  the  us>r  of  a  de6ned  piece  of  ground,  at  all 
times  when  it  can  be  used,  for  a  fixed  period  of 
years,  for  the  purpose  of  carrying  on  there  a 
business  with  a  view  to  making  a  profit,  and  the 
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fact  that  a  profit  is  made  is  Bhown  by  tbe  award 
of  the  arbitrator.  It  is  not  necessary  for  the 
plaintiffs  to  show  that  the  profit  issties  out  of  the 
land.  The  expression  profit  a  prendre  i»  used  in 
some  of  the  older  cases,  not  in  its  technical  mean- 
ing, but  descriptive  of  a  licence  enabling  a 
licensee  to  do  on  land  something  out  of  which  he 
may  make  a  profit,  and  therefore  allowing  him 
to  exercise  the  licence  by  means  of  his  servants 
and  agents,  as  distinguished  from  a  licence  to  do 
something  for  pleasure,  a  licence  of  that  kind 
being  purely  personal : 

Wiekkam  v.  Hairier,  7  M.  &  W.  C3. 

In  that  case  a  grant  to  a  person,  his  heirs  and 
assigns,  of  free  liberty  with  servants  or  otherwise 
to  cotne  upon  certain  lands  and  there  hawk, 
hunt,  fish,  and  fowl,  was  held  to  be  a  licence 
of  profit  and  within  sect.  2  of  the  Prescrip- 
tion Act  (2  A*  :?  Will.  4.  c.  71).  A  licence  to 
search  for  and  raise  metals  and  carry  them  away 
and  convert  them  to  the  licensee's  own  use 
passes  an  interest  which  is  capable  of  being 
assigned : 

Mutkett  v.  Hill,  5  Ring.  X.  C.  691. 
A  grant  of  a  right  to  shoot  over  land  and  take 
away  part  of  the  game  has  been  held  to  be  au 
interest  in  land  within  the  meaning  of  the  Statute 
of  Frauds : 

TTeWxr  v.  Let,  47  L.  T.  Rep.  215  ;  9  Q.  B.  Div. 
315. 

The  same  has  been  held  with  reference  to  a  right 
under  an  agreement  for  tbe  sale  of  building 
materials  to  be  taken  down  and  removed  by  the 
purchaser : 

Lax  try  v.  PmmmI!,  5S  L.  T.  Rep.  Slt> ;  39  Ch.  Div. 
508. 

A  right  granted  to  the  lessee  of  certain  mines  and 
minerals  to  sink  a  pit  anywhere  within  certain 
limits  in  land,  the  surface  of  which  was  not 
demised,  has  been  held  to  be  an  interest  which 
entitled  the  lessee  of  the  mine  to  compensation 
under  the  Lands  Clauses  Consolidation  Act 
1845  : 

Re  Arbitration  h,t>ieen  Master*  and  Gr>  i!  Wettern 
Railwj  Company,  Si  L.  T.  Kep.  515:  (1901 1 
2  Q.  B.  84. 

They  referred  also  on  this  point  to 

Temple  Pier  Company  v.  Metropolitan  Board  of 

Work*,  12  L.T.  Kep.  3«9  : 
Wt»tmin*ter  Corporation  v.  Johnton,  89  L.  T.  Kip. 
5(52;  (1904)  1  K.  B.  IP. 

There  is  no  case  directly  in  point  against  the 
plaintiffs'  contention,  but  two  cases  were  relied 
upon  in  tbe  court  below  us  being  in  tho  defen- 
dants' favour : 

Bird  v.  Great  E<ift*rn  Itaiivay  Company,  13  L.  T. 
Rep.  3l'>r. ;  19  C.  11.  N.  S.  2<>S  ; 

Edwanle*  v.  Barrimjton,  $5  L.  T.  Rep.  «•">'», 
affirming  the  dncition  of  tho  Court  of  Appeal  in 
Daly  v.  Edtr^rJvf,  83  I,  T.  Rep.  S4S. 

It  is  true  that  in  Bird  v.  Great  Ea*tern  Railway 
Company  the  lil>erty  granted  to  the  plaintiff  of 
shooting  and  fishing  over  a  cerUin  piece  of  land 
for  the  term  of  three  years  was  held  by  the  Court 
of  Commons  Fleas  not  to  be  an  interest  in  land 
which  could  be  the  subject-matter  of  compensation 
under  sect.  OS.  But  there  tbe  plaintiff  had 
nothing  more  than  an  equitable  right,  which  in 
1865  was  not  a  matter  for  compensation.  And 
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Willes,  J.  put  it  on  the  ground  that  the  plaint  if? 
could  have  had  no  right  of  action  against  his 
landlord  if  the  landlord  had  done  what  tbe 
railway  company  was  doing.  Elwardet  v. 
Harrington  is  distinguishable.  That  was  a  ques- 
tion whether  the  landlord  was  entitled  to  re-enter 
on  a  forfeiture  by  a  breach  of  covenant.  There 
the  leaning  of  the  court  was  against  declaring 
anything  a  forfeiture  unless  compelled  to  do  so. 
Here  the  question  arises  under  a  statute  passed 
with  the  object  of  giving  compensation  to  persons 
whose  rights  have  been  interfered  with,  and  the 
court  ought  to  try  and  give  a  construction  of  the 
Act  which  will  compensate  the  plaintiffs,  whose 
rights  have  undoubtedly  been  injured  by  the  acts 
of  the  defendants.  From  another  point  of  view 
this  agreement  gives  an  interest  in  land.  It  gives 
tbe  plaintiffs  tbe  "  necessary  use  "  of  tho  refresh- 
ment-rooms and  cellars.  That  must  be  equiva- 
lent to  "exclusive  use."  The  cellars,  where 
large  quantities  of  wines  and  spirits  are  kept, 
must  of  necessity  be  kept  locked,  and.  in  fact, 
the  plaintiffs  have  always  had  a  key.  That  is  in 
evidence.  The  plaintiffs  are  therefore  in  sole 
occupation  of  the  cellars.  Even  if  the  theatre  be 
closed,  the  lessees  would  have  no  power  under  this 
agreement  to  turn  them  out.  The  cellars  have 
in  fact  been  demised  to  the  plaintiffs.  There 
was  also  a  demise  to  thpm  of  the  walls  of  the 
l-efreshment-rooms,  Ac.  for  the  purpose  of  exer- 
cising  their  right  to  fasten  advertisements  on 
them. 

Dichen*.  K.C.  and  Edward  Morten,  for  the 
defendants,  were  not  called  upon. 

Collins,  M.R. — This  is  an  appeal  from  a 
decision  of  Wright,  J.  in  an  action  upon  an  award 
in  favour  of  the  plaintiffs,  in  a  claim  by  them  for 
compensation  under  sect.(!8  of  the  Lands  Clauses 
Consolidation  Act  1845  in  respect  of  an  interest  in 
land  which  they  say[has  been  taken  or  injuriously 
affected  by  the  London  County  Council.  Tbe 
arbitrator  has  assessed  the  damages  as  upon  an 
interference  with  the  plaintiffs'  rights,  and  the 
question  in  this  action  is  whether  there  was  such 
an  interference  with  the  plaintiffs'  rights  as  to 
entitle  them  to  any  compensation  under  the  Act. 
It  is  perfectly  clear  from  the  language  of  sect.  t>S 
that  the  foundation  of  the  plaintiffs'  right  to 
compensation  is  —  to  put  it  at  its  lowest  —  an 
interest  in  land.  The  plaintiffs  say  that  tbey 
have  an  interest  in  certain  lands — namely,  the 
Globe  Theatre — an  interest  arising  under  the 
agreement  whereby  they  acquired  the  ricbt  to  sell 
refreshments,  and  other  incidental  privileges,  at 
tbe  theatre.  The  question  is  whether  or  not  that 
agreement  was  one  which  conferred  on  them  an 
interest  in  land.  It  has  been  pressed  upon  us 
that  under  that  agreement  the  plaintiffs  took 
something  more  than  a  mere  licence  or  privilege, 
but.  notwithstanding  the  very  able  argument  that 
haB  just  been  addressed  to  us,  I  am  bound  to  say 
that  I  see  no  escape  from  the  conclusion  at  which 
Wright,  J.  has  arrived,  and  I  agree  with  him  that 
the  decision  of  the  House  of  Lords  in  Edwardes 
v.  BarriiKjton  (w/u  sup.),  which  turned  upon  the 
effect  of  an  agreement  very  like  the  one  we  have  to 
deal  with,  is  conclusive  and  binding  upon  us  in 
tins  ease.  The  question  in  Edwardea  v.  Harrington 
was  whether  a  certain  agreement  conferred  an 
interest  in  land.  The  case  before  us  in  some 
respects  different  from  that  before  the  House  of 
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Lords.  The  agreement  in  the  present  case  is  much 
more  artificially  drawn,  because  it  appears  to  me 
to  have  been  drawn  by  someone  who  understood 
the  terms  he  was  using,  whereas  in  Edwardes  v. 
Batirington,  as  the  Lord  Chancellor  pointed  out, 
the  chief  difficulty  arose  from  the  fact  that  the 
person  who  drafted  tho  agreement  obviously  did 
not  really  understand  the  meaning  of  the  words  he 
used.  Notwithstanding  that  words  purporting  to 
confer  an  interest  in  land  were  used  in  that 
agreement,  the  House  of  Lords  came  to  the  con- 
clusion that,  taking  the  whole  agreement  together, 
no  interest  in  land  was  given  to  the  so-called 
tenant.  The  question  in  that  case  was  whether 
the  transaction  which  the  House  of  Lords  held 
was  not  a  demise,  but  gave  a  privilege  to  the 
grantee,  waB  or  was  not  a  breach  of  covenant 
which  would  amount  to  a  forfeiture  of  a  lease. 
The  words  of  the  covenant  were  these :  "  Not  at 
any  time  during  the  term  hereby  granted  to 
assign,  demise,  or  otherwise  part  with  this  in- 
denture " — that,  of  course,  means  that  which  is 
comprised  in  this  indenture — "or  any  estate  or 
interest  therein  for  all  or  any  part  of  the  said 
term  to  any  person  or  persons  whomsoever  without 
the  licence  of  the  lessor  or  his  assigns  firat  had 
and  obtained."  The  question  was  whether  what 
had  been  done  under  the  agreement  that  had 
since  been  made  was  a  parting  with  an  interest  in 
land  the  subject  of  the  indenture.  The  point  was 
therefore  really  the  same  as  that  which  has  arisen 
in  the  case  now  before  us,  although,  as  Mr. 
Crawford  very  properly  pointed  out,  it  arose  on 
the  question  whether  or  not  there  had  been  a 
breach  of  covenant  resulting  in  a  forfeiture. 
Unless  the  House  of  Lords  had  come  to  the  con- 
clusion that  it  did  not  pass  an  interest  in  land,  they 
could  not  have  held  that  there  was  no  breach  of 
covenant.  Is  there,  then,  any  substantial  dif- 
ference between  the  agreement  we  have  now  to 
construe  and  the  agreement  in  that  case?  It 
seems  to  me  that,  so  far  as  there  is  any  difference 
between  them,  this  agreement  is  expressed  much 
more  clearly  than  that  in  limiting  what  is  granted 
to  a  privilege  as  distinguished  from  a  demise.  It 
is  carefully  drawn  so  as  to  exclude  the  inference 
that  anything  in  the  nature  of  a  demise  was 
granted.  [His  Lordship  read  c'auses  1,  2,  and  8 
of  the  agreement.]  Though  the  word  "  let "  is 
used,  it  seems  to  me  that  the  subject-matter  of 
the  letting  iB  most  carefully  defined  so  as  to  ex- 
clude any  interest  in  the  land.  The  lessees  of 
the  theatre  do  not  let  the  cellars,  but  provide  for 
the  use  of  the  cellars ;  instead  of  letting  the 
refreshment  rooms,  they  provide  for  the  privilege 
of  using  them ;  and  so  on.  So  far  as  the  words 
go,  care  seems  to  have  been  taken  to  avoid  any 
implication  of  a  grant  of  any  interest  in  land. 
There  are  certain  clauses,  such  as  those  with  regard 
to  the  advertisements,  to  which  Mr.  Crawford 
has  particularly  called  our  attention.  It  was 
suggested  that  the  clajso  as  to  the  advertisements 
might  involve  the  right  to  the  exclusive  use  of 
the  parts  of  the  wall  on  which  the  advertisements 
were  hung,  but,  even  if  it  could  be  thought  that 
prima  facie  a  demise  of  the  land  might  be  thereby 
involved,  yet  I  think  that  the  clause  must  be  read 
with  its  context.  To  get  at  the  true  object  of  the 
parties  the  agreement  must  be  read  as  a  whole, 
and,  taking  the  whole  thing  together,  it  seems  to 
me  that  the  inevitable  conclusion  is  that  what 
was  intended  to  be  carried  out  by  this  agreement 
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was  to  convey,  not  an  interest  in  the  land,  but 
only  a  privilege.  Now,  the  agreement  in  Edtoardea 
v.  Barrington  (ubi  tup.)  was  one  of  the  same  class 
of  privilege — namely,  the  right  to  sell  refresh- 
ments in  a  theatre — and,  if  it  differs  from  the 
agreeement  in  the  present  case,  it  differs  in  this 
only,  that  there  was  more  indication  there  than 
here  of  an  intention  to  grant  a  demise  of  the 
premises.  Nevertheless  the  House  of  Lords 
came  to  the  conclusion  that  what  was  granted 
was  not  an  interest  in  land,  but  a  privilege.  The 
House  of  Lords  affirmed  the  decision  of  the  Court 
of  Appeal  {Daly  v.  Edicardet,  83  L.  T.  Ren.  548), 
and  there  Rigby.L.J.  said :  "  On  the  whole,  I  think 
that  the  proper  conclusion  is  that  Frank  Warr 
and  Co.  took  no  estate  or  interest  in  land,  but 
that  they  were  entitled,  for  all  reasonable  pur- 
pofoa,  to  consider  themselves  as  having  an  exclu- 
sive licence  to  provide  refreshments,  and  all  that 
follows  from  that  privilege,  and  nothing  else  at 
all."  And  Williams,  L.J.  said :  "  No  one  has 
contended,  so  far  as  I  can  understand,  that  the 
grant  of  a  licence  and  right  to  the  use  of  all 
the  refreshment-rooms,  bars,  smokerooms,  &c., 
during  the  term  of  this  agreement  would  amount 
to  an  assignment  or  demise  of  any  estate  or 
interest  in  the  subject-matter  of  the  principal 
indenture,  if  in  truth  and  in  fact  such  grant  of  a 
licence  and  right  was  a  grant  upon  the  basis  that 
the  landlord  should  in  tact  retain  dominion  and 
control  over  the  whole  of  the  premises.  In  my 
judgment,  although  the  lawyers  have  chosen  to 
dress  up  this  grant  of  a  licence,  or  grant  of  a 
privilege,  in  the  dress  of  a  lease  of  land,  yet  when 
one  comes  to  look  closely  at  the  provisions  of  this 
document  it  is  plain  that  it  is  really  a  grant  of  a 
privilege  and  licence  merely  masquerading  as  a 
lease."  Those  words  apply  exactly  here  except  that, 
in  my  judgment,  this  agreement  does  not  even 
masquerade  as  a  lease.  It  does  not  on  its  face 
suggest  that  it  is  a  demise  of  an  interest  in  land. 
The  judgment  of  the  Court  of  Appeal  was 
approved  in  the  House  of  Lords,  and  it  seems  to 
me  that  it  is  indistinguishable  in  any  sense  favour- 
able to  the  appellants  from  their  ease,  and  that  we 
are  therefore  concluded  by  that  authority  and 
that  it  decides  this  case.  That  relieves  me  from 
discussing  in  any  detail  the  arguments  of  Mr. 
Crawford  and  his  learned  leader,  Mr.  Witt,  a3  to 
the  distinction  between  a  mere  licenco  to  go  on 
land  and  a  licence  to  take  a  profit  out  of  that 
land  ;  the  distinction  between  a  profit  d  prendre 
and  an  ordinary  licence.  It  Beems  to  me,  although 
it  is  not  necessary  to  decide  it  here,  that  Mr. 
Witt's  principal  proposition  upon  that  matter 
breaks  down.  He  was  obliged  to  contend  that  a 
licence  to  make  a  profit  on  the  land  by  trading  on 
the  land  was  in  itself  equivalent  to  a  right  to  a 
profit  a  prendre.  It  does  not  seem  to  mo  that  it 
is.  1  think  that  the  profit  must  be  a  profit  out 
of  the  land  itself,  and  it  is  because  it  is  something 
out  of  the  land  itself  that  a  licence  to  a  profit  u 
prendre  has  been  held  to  be  within  the  Statute  of 
Frauds,  as  being  an  interest  iu  laud.  I  have  not 
seen  any  authority  which  shows  that  a  profit  a 
prendre  includes  a  right  to  make  a  profit  by  carry- 
ing on  a  trade  under  a  particular  licence  on  a 
particular  piece  of  land.  For  these  reasons  I 
think  that  this  appeal  fails. 

Rome  it,  L.J. — I  am  of  the  same  opinion.  On 
the  question  of  the  construction  of  the  document 
under  which  the  plaintiffs  claim,  1  think  that,  like 
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the  document  wbish  had  to  be  construed  in 
Edicardee  v.  Barrington  (ubi  sup.),  it  only  gave  a 
licence,  strictly  and  properly  so  called,  to  the 
persona  claiming  under  it.  It  did  not  create  any 
estate  or  interest  in  land  in  their  favour.  Cer- 
tainly the  document  created  no  demise  in  favour 
of  the  plaintiff?,  nor  did  it  amount  to  a  parting 
with  the  possession  which  the  lessees  of  the 
theatre  had  at  the  time  when  they  made  the 
agreement  in  question.  The  possession  of  the 
theatre,  and  every  part  of  it,  t~>  my  mind, 
remained  with  the  lessees,  subject  only  to  such 
rights  to  use  certain  parts  of  it  for  certain  pur. 
poses  as  were  conferred  upon  the  plaintiffs  by 
the  agreement.  In  the  next  place,  there  was  no 
casement,  properly  so  called,  created  over  the 
land  in  favour  of  the  plaintiffs ;  no  grant  of  any 
profit  a  prendre  out  of  the  land;  no  incorporeal 
hereditament  of  any  kind  that  I  can  see ;  in  fact, 
nothing  at  all  which  at  law  or  in  equity  would 
constitute  a  known  estate  or  interest  in  the 
hind.  The  true  object  and  effect  of  the  document 
was  very  clearly  pointed  out  by  Rigby,  L.J., 
referring  to  the  document  which  he  had  to  con- 
strue, in  the  passage  which  my  Lord  has 
read  from  his  judgment  in  Daly  v.  Edumrdes 
(ubi  $up  ).  In  arriving  at  that  conclusion,  I  have 
not  forgotten  the  argument  that  was  based  by 
the  appellants  on  the  words  "necessary  nse  of 
the  cellars."  To  my  mind,  it  would  not  have 
made  any  difference  if  the  "exclusive  use  "  had 
been  conferred  on  the  plaintiffs  instead  of  the 
"necessary  nse,"  because  the  words  "exclusive 
use  "  were  used  in  the  document  which  was  relied 
upon  in  Edwardes  v.  Harrington  (ubi  sup.).  But. 
as  a  matter  of  fact,  the  words  "  necessary  use " 
only  mean  use  eo  far  as  is  necessary  for  the  pur- 
pose of  enabling  the  plaintiffs  to  supply  refresh- 
ments in  the  theatre  on  proper  occasions  when 
the  theatre  is  being  used  for  its  ordinary  pur- 
poses, and  certainly  in  this  document  those  words 
cannot  be  said  to  have  created  an  absolute 
parting  with  the  possession  of  that  cellar  from 
the  lessees  to  the  plaintiffs.  The  fact  that  the 
plaintiffs  may  have  had  confided  to  them  a  key 
tor  the  purpose  ot  preventing  strangers  coming 
in  does  not,  to  my  mind,  make  the  slightest 
difference.  It  appears,  so  far  as  the  construc- 
tion of  the  document  is  concerned,  to  have 
been  a  voluntary  act  on  the  part  of  the  lessees, 
and  certainly  could  not  amount  to  the  creation 
of  any  estate  or  interest  in  the  land  in  favour 
of  the  plaintiffs  which  was  not  conferred  by 
the  document  itself.  Now,  if  this  document 
only  created  a  licence  in  favour  of  the  plaintiffs, 
as  I  think  it  did,  it  may  be  as  well  (since  the 
effect  of  a  licence  has  been  discussed  in  the  argu- 
ment) to  refer  to  what  was  said  as  to  the 
general  effect  of  a  licence,  properly  so  called,  in 
the  notes  to  the  case  of  Thorn  a  $  v.  Sorrell 
(Vaughan.  330,  at  p.  351).  It  is  there  said  :  "  A 
dispensation  or  licence  properly  passeth  no 
interest,  nor  alters  or  transfers  property  in  any- 
thing, but  only  makes  an  action  lawful  which 
without  it  had  been  unlawful."  Then  the  learned 
writer  gives  instances,  and  then  proceeds  to  point 
out  how,  in  addition  to  a  licence,  there  may  be 
Kiven  a  right  to  take  something  out  of  the  land 
He  instances  (inter  alia)  "a  licence  to  hunt  in  a 
man's  park,  and  carry  away  the  deer  killed  to  his 
own  use ;  to  cut  down  a  tree  in  a  man's  ground, 
and  to  carry  it  away  the  next  day  after  to  his 
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own  use,"  and  then  he  says  that  these  "are 
licences  as  to  the  acts  of  hunting  and  cutting 
down  the  tree,  but  as  to  the  carrying  away  of 
the  deer  kill'd,  and  tree  cut  down,  they  are 
grante."  That  is  to  say,  that  in  those  two  cases 
the  person  not  only  had  a  licence  properly  so 
called,  but  atao  a  right  to  profits  a  prendre  ;  that 
is  to  say,  a  right  to  take  something  out  of  the 
soil.  Now,  in  the  present  case  let  me  see  shortly 
if  the  licence  here  extends  at  all  beyond  what  I 
have  called  a  licence  strictly  and  properly  so 
called.  The  only  patt  of  the  document  which 
can  be  referred  to  as  supporting  that  contention 
is  that  which  gives  the  right  to  nse  the  cellars 
and  to  put  up  advertisements  in  certain  rooms. 
Are  not  these  licences  properly  so  called,  or  do 
they  amount  to  an  interest  created  in  the  land,  to 
a  grant  of  something  coming  out  of  the  land  ?  It 
is  clear  to  my  mind  that  they  create  nothing 
more  than  a  licence  properly  so  called.  The  pos- 
session of  the  cellars  not  being  parted  with,  the 
right  to  use  them  could  be  exercised  without  any 
grant  of  any  right  or  interest  in  the  cellars.  The 
right  to  put  up  advertisements  in  certain  parts 
of  the  theatre  could  be  enjoyed  as  a  licence 
without  implying  the  necessity  ot  a  grant  of  any 
part  of  the  walls  of  the  rooms.  Nothing  is 
necessary  under  this  document  in  order  to  give 
full  effect  to  such  rights  as  were  conferred  on 
the  plaintiffs,  which  would  imply  any  grant  or 
creation  of  any  estate  or  interest  in  land  in  their 
favour,  or  any  profits  a  prendre  out  of  the  hind. 
But  then  it  is  said  that,  admitting  tbnt  licences, 
generally  speaking,  create  no  interest  in  land,  a 
distinction  ought  to  be  drawn  between  licences 
which  are  merely  to  be  exercised  for  the  purpose 
of  pleasure  and  licences  which  are  to  be  exercised 
for  purposes  of  profit.  Now,  undoutedly  there  is 
a  difference  between  the  two  in  two  respects.  If 
a  licence  is  granted  merely  to  go  on  land  for  the 
purposes  of  pleasure,  that,  if  construed  strictly 
and  in  the  absence  of  a  sufficient  context,  will  not 
be  held  to  confer  anything  but  a  personal  licence 
—that  is  to  say,  it  will  not  extend  to  the  licensee*' 
servants  or  agents.  But  where  you  find  that  the 
intention  was  that  the  licensee  should  do  some- 
thing which  may  result  in  obtaining  a  profit,  the 
licence  will  be  construed  as  extending  not  only  to 
the  licensee  personally  (I  am,  of  course,  excepting 
special  cases),  but  also  to  his  servants  and  pos- 
sibly also  to  his  agents.  There  is  another  dis- 
tinction, which  depends  on  the  meaning  to  bo 
given  to  the  word  "profits."  There  is  the 
undoubted  distinction,  which  I  have  already 
pointed  out,  between  a  licence  to  go  on  land  for 
pleasure  and  a  licence  to  go  on  land  for  the  pur- 
pose of  profit,  if  you  meau  by  that  profits  to  be 
obtained  out  of  the  Und.  But  if  the  profits  are 
to  be  obtained  merely  by  something  which  the 
licensee  may  do  in  the  exercise  of  the  licence, 
and  nothing  has  to  come  out  of  the  laud,  then  all 
I  c±n  say  is  that  I  cannot,  either  on  principle  or 
on  authority,  see  any  distinction  that  can  be 
drawn,  or  that  ought  to  be  drawn,  between  a  licence 
for  pleasure  and  a  licence  for  purposes  which  may 
result  in  profits ;  and  I  thins  that  the  attempt 
of  the  appellants  to  draw  a  distinction  between 
them  for  the  purposes  of  this  case  entirely  fails. 
It  could  not  hi,  for  example— and  it  is  not  at  all 
a  bad  test— that  whereas  a  licence  to  certain 
persons  to  come  on  a  field  to  play  cricket  is  a 
licence  creating  no  interest  in  land,  a  licence  to 
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a  person  also  to  come  on  the  cricket  field  and  sell 
refreshments  to  those  engaged  in  the  game  is  a 
licence  which  creates  an  interest  in  land!  I  think 
no  Buch  distinction  ought  to  be  drawn,  and,  ae  I 
have  said,  it  is  not  supported  either  by  principle 
or  authority.  That  decides  this  case.  Bat  it 
may  be  that,  although  there  is  no  interest 
in  land  within  the  meaning  of  sect.  68  of  the 
Lands  Clauses  Consolidation  Act  1845  for  which 
the  defendants  are  bound  to  compensate  the 
plaintiffs,  it  doeB  not  of  necessity  follow  that 
there  may  not  be  breaches  of  the  contract 
with  the  plaintiffs  for  which  they  may  not 
hare  some  right  of  action  against  someone. 
That  may  be  so ;  I  do  not  Bay  that  it  is  so ; 
and  certainly  nothing  that  I  am  saying  here  must 
be  held  to  encourage  the  plaintiffs  in  bringing 
any  such  action  against  anybody.  One  reason 
why  I  should  think  that  it  would  be  doubtful,  to 
say  the  least  of  it,  whether  any  such  action  would 
be  successful  is  this :  As  tar  as  I  can  see, 
although  it  is  not  necessary  to  decide  the  point  in 
the  present  case,  there  iB  nothing  in  the  agreement 
with  the  plaintiffs  to  compel  the  lessees  to  keep 
the  theatre  open  as  a  theatre,  or  to  use  it  as  a 
theatre,  during  any  defined  portion  of  their  term. 
AH  I  want  to  point  out  is  that  there  msy  be  a 
distinction  between  a  contract  giving  an  interest 
in  land  which  may  be  the  subject  of  com- 
pensation under  sect.  68  and  a  contract  which 
gives  an  interest,  though  not  an  interest  in 
land,  which  if  interfered  with  may  give  rise  to 
an  action  for  damages.  I  only  say  that  to  pre- 
vent there  being  any  misunderstanding  upon 
that  point.  With  these  observations  1  leave 
the  case,  and  I  agree  that  the  appeal  (should  be 
dismissed. 

Mathew,  L.J. — I  am  of  the  same  opinion. 
The  document  of  the  16th  June  1900  did  not 
amount  to  a  demise,  but  only  created  privileges 
and  licences  to  do  certain  things.   The  case  of 
Edvearde*  v.  Barrington  {ubi  tnp.),  in  the  House  of 
Lords,  offered  an  awkward  obstacle  to  the  appel- 
lants, and  a  new  line  was  taken  in  their  argu- 
ment.   It  was  said  that  the  agreement  granted 
certain  privileges  from  which  the  appellants  could 
derive  profits  a  prendre,  and  that  that  was  enough 
to  give  an  interest  in  land  within  sect.  68  of  the 
Lands  Clauses  Consolidation  Act  1845  which 
would  entitle  them  to  be  compensated  by  the 
defendants.   No  single  authority  was  cited  in 
support  of  the  proposition  thus  put  forward  by 
Mr.  Witt.   He  said  that  it  was  only  necessary  to 
look  at  the  language  of  nect.  68  to  see  that  such 
an  interest  as  was  conferred  upon  the  plaintiffs 
by  this  agreement  was  intended  to  be  protected 
by  the  section.   The  section  speaks  of  an  interest 
in  land  "  which  shall  have  been  taken  or  in- 
jnriously  affected  by  the  execution  of  the  works." 
It  seems  to  me  tbat  it  is  impossible  to  read  those 
words  without  seeing  that  a  contract  tuch  as  this 
out  of  which  profits  may  come  from  the  use  of  land 
is  not  within  the  language  of  the  section.  Then 
Mr.  Crawford  argued  that  there  was  enough  in 
the  agreement  to  show  that  there  was  a  demise, 
or  thst  there  was  an  intention  to  create  a  lease. 
In  my  opinion  the  language  used  in  this  docu- 
ment could  not  be  further  from  that  purpose. 
The  agreement,  by  clause  1,  gives  the  appellants 
-  the  necessary  use  of  the  refresh ment-rooms  and 
bars  and  cloakrooms."    It  was  not  contended 
that  tbat  amounted  to  a  demise  of  those  rooms. 


But  then  come  the  words  "and  wine  cellars."' 
It  was  contended  that  that  was  quite  a  different 
matter,  and  that  the  interest  created  in  the  wine 
cellars  was  an  interest  in  land.  The  first  observa- 
tion to  be  made  iB  that  there  is  clearly  no  exclu- 
sive grant  or  demise  of  the  cellars,  because  all 
that  is  given  is  the  "necessary  use  "of  them. 
That  phrase  cuts  down  any  interest  in  the 
cellars  which  might  otherwise  be  given  by  this 
agreement,  and  limits  it  to  what  is  wanted  for 
the  subordinate  purpose  of  enabling  the  agreement 
in  other  respects  to  be  carried  out.  It  seems  to 
me  that  the  use  of  the  word  "  necessary  "  abso- 
lutely negatives  any  implication  that  there  is  a 
demise  of  the  cellars,  and  it  cannot  be  doubted 
tbat  if  the  plaintiffs  bad  used  these  cellars  for 
any  purpose  other  than  the  purposes  of  this 
theatre  they  would  have  been  violating  their 
agreement,  and  practically  would  be  trespassers. 
So  much  for  that.  Then  there  was  another 
argument  of  the  same  kind  based  upon  the  right 
of  advertising  and  letting  spaces  for  advertise- 
ments in  the  refreshment  and  cloak  rooms.  In 
the  first  place  what  is  given  is  described  in  the 
agreement  as  a  "  privilege."  That  certainly 
excludes  the  notion  of  any  demise  of  the  walls  of 
the  refreshment  and  cloak  rooms  to  be  used  for 
any  purpose  of  advertising,  and  the  whole  agree- 
ment appears  to  me  to  be  properly  and  con- 
sistently construed  if  this  particlar  privilege  be 
treated  as  subordinate  and  subsidiary  to  the 
main  purpose  of  the  agreement.  The  case  of 
Edwarde$  v.  Barrington  (ubi  tup.),  in  the  House 
of  Lords,  was  a  more  formidable  case  than  this ; 
that  is  to  say.  it  was  more  difficult  there  to  avoid 
oonstruingthe  document  as  containing  a  demise. 
But  the  House  of  Lords  felt  no  hesitation  in 
saying  that  the  whole  scope  of  the  agreement 
was  obvious,  and  that  the  clauses  particularly 
relied  on  must  be  treated  as  subordinate  to  that 
paramount  purpose.  That  being  so,  it  seems  to 
me  that  the  case  in  the  House  of  Lords  is  con- 
clusive, and,  for  these  reasons  and  the  masons 
given  by  my  learned  brethren,  I  agree  that  the 
appeal  must  be  dismissed. 

Appeal  ditmitted. 

Solicitors  for  the  plaintiffs,  Eannay  and 
Reynold*. 

Solicitor  for  the  defendants,  W.  A.  Blaxland. 
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lie  Ibo  Investment  Trust  Limited,  (a) 


Companies — Winding-up  — -  Petition — Taxation— 
i— Cot 
cetsfully  opposing. 


Copies  of  evidence — Cottt  of  contributoriet  suc- 


Upon  a  winding-up  petition,  where  charget  of 
fraud  were  brought  against  director  contribu- 
toriet, the  common  order  at  to  cottt  teas  made 
in  dismissing  the  petition.  The  contributoriet 
who  had  successfully  opposed  claimed  that  they 
were  entitled  to  recover  Jrom  the  petitioner  the 
cottt  of  taking  copies  of  the  evidence  filed  by 
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him,  and  objected  to  the  registrant  disallowance 
of  them. 

Held,  that,  unless  a  special  order  at  to  cottt  were 
made  at  the  hearing,  contributories  appearing  to 
oppose  were  not  entitled  to  such  costs. 

Summons  to  review  taxation. 

Ia  Oct.  1902  a  shareholder  presented  a  petition 
for  the  compnlsory  winding-up  of  the  Ibo  Invest- 
ment Trust  Limited,  and  the  petition  contained 
many  charges  of  fraud  against  the  directors  of 
the  company  and  personal  charges  against  share- 
holders. The  petition  was  successfully  opposed 
by  the  company,  by  creditors,  and  by  two  sets  of 
contributories.  directors  and  non-directors,  and 
in  dismissing  it  on  the  10th  Dec.  1UQ2  Byrne,  J. 
gave  costs  to  the  company,  and  one  set  of  costs 
only  to  the  contribntories  opposing. 

The  registrar  in  taxing  the  bill  of  costs  of  one 
set  of  contributories  disallowed  the  following 
items:  (1)  payment  for  copies  of  evidence  in 
support  of  the  petition,  in  opposition  thereto, 
and  in  reply ;  (2)  perusals  of  such  evidence ; 
(3)  copies  of  such  evidence  for  counsel ;  (4)  fees 
to  counsel. 

Objections  were  taken  to  theso  disallowances 
on  tho  following  grounds  : 

The  ground  of  tho  objection  is  that,  personal  charges 
of  fraud  having  been  made  against  the  contributor  ics 
both  in  the  petition  and  in  the  evidence  in  support 
thereof  and  the  magnitude  of  the  interest*  involved,  tho 
contributories  were  entitled  to  defend  themselves  and 
their  interests  againat  the  petitioner's  personal  attack 
on  them,  and  it  was  impossible  for  counsel  representing 
them  to  adequately  oppose  the  petition  without  having 
the  evidence  in  support  of  opposition  and  reply,  and  it 
was  therefore  neoessary  to  take  copies  of  snoh  evidence 
and  supply  copies  to  counsel,  and  to  mark  an  ade- 
quate fee  to  counsel  with  his  papers.  It  is  submitted 
that  a  petitioner  is  in  the  ssme  position  as  a  plaintiff  in 
abaction  (see  Annual  Practice  1003,  vol.  2,  pp.  450,  451), 
and,  where  fraud  is  charged,  the  persons  against  whom 
the  charges  are  made  arc  entitled  to  take  copies  of  all 
evidence  filed  in  support  or  opposition.  The  petition 
having  been  diFmiasod  with  coats,  it  ia  submitted  that 
the  taxing  officer  ia  in  error  in  adopting  the  same  prin- 
ciple of  taxation  as  where  costs  are  to  be  paid  out  of  the 
assets  and  only  allowing  a  nominal  turn  for  successful 
contributories,  tho  result  of  the  taxation  in  this  case 
being  that  the  whole  amount  allowed  is  not  sufficient  to 
pay  one  of  tbeir  junior  counsel's  fees,  and  that,  although 
one  set  of  costs  only  has  been  allowed  by  the  order,  it 
should  be  a  proper  and  a  full  bill. 

Tho  registrar's  answer  to  the  objections  was  as 
followd : 

1,  2,  3,  and  4.  It  is  not  the  practice  to  allow  con- 
tributories or  creditors  appearing  on  a  petition  the 
usual  charges  consequent  on  taking  copies  of  the  evi- 
dence tiled  by  the  petitioner  and  too  company,  unless 
for  some  reason  such  evidence  has  to  be  answered  by, 
or  is  in  answer  to,  evidence  filed  by  such  contributories 
or  creditors,  or  unless  some  other  sufficient  grounds  are 
shown  for  the  allowance  of  such  charges.  In  this  case 
allegations  wero  made  with  reference  to  the  conduct  of 
the  company  by  its  directors,  and  the  dofenoo  of  such 
oharges  was  undertaken  by  the  company,  all  tho  ovi- 
donoe  in  answer  to  such  oharges  being  prepared  and 
filed  on  behalf  of  the  company,  and  the  costs  relating 
thereto  have  been  allowed  in  the  company's  bill  of  costs. 
The  hearing  of  a  petition  to  wind-up  a  company  in 
which  charges  arc  made  against  it  by  reason  of  the 
act  of  its  directors  is  not  a  prooeeding  like  an  action 
in  which  fraud  is  alleged  against  defendants,  who  have 
consequently  to  defend  themselves,  but  tho  allegations 


are  made  against  the  company,  and  the  company  alone 
is  respondent  to  the  petition;  the  directors  need  not 
appear  at  all,  and  if  they  do  it  is  not  the  practice  of  the 
court  to  go  into  and  adjudicate  upon  their  conduct  in 
the  same  way  as  it  would  were  the  court  trying  an 
action  in  whiah  tho  directors  were  defendants  charged 
with  fraud.  I  know  of  so  case  in  which  tho  winding-up 
judge  has  allowed  directors  appearing  on  a  winding-up 
petition  in  which  fraud  was  alleged  any  extra  costs  for 
defending  their  conduct  as  directors.  It  is  the  usual 
practice  to  allow  them  (if  the  petition  is  unsuccessful)  a 
set  of  costs  as  contributories  or  a  share  in  such  set  of 
costs,  as  was  done  in  this  case.  These  directors  applied 
at  the  hearing  of  this  petition  for  a  separate  set  of 
costs,  but  that  was  refused,  and  they  were  told  tbey 
would  gtt  a  share  of  the  contributories'  costs.  Were 
oontributorios  and  creditors  allowed  the  charge*  conse- 
quent on  taking  copies  of  evidence  filed  by  the  petitioner 
and  company,  there  would  be  several  sets  of  solicitors 
taking  oopies  of  the  same  evidence -  clearly  an  extrava- 
gant practice.  It  is  not  usual  for  the  contributories  and 
creditors  to  answer  suoh  ovidence.  and  they  did  not  do 
so  in  this  case.  The  petition  itself  nearly  always 
contains  sufficient  information  to  enable  contributories 
and  creditors  to  decide  whether  they  will  support  or 
oppose,  and  that  is  all  they  are  required  to  da.  It 
cannot  be  said  that  tho  petition  in  tilts  case  was  deficient 
in  suoh  information.  Wright,  J.  long  ago  laid  down  the 
practioe  that  he  would  not  hear  long  speeches  on  behalf 
of  contributories  or  creditors  on  the  merits,  but  made 
them  confine  themselves  to  either  supporting  or  opposing 
the  petition.  The  fight  is  between  the  petitioner  and 
the  company.  In  this  case  the  directors  are  represented 
by  the  same  solicitors  as  the  company.  In  accordance 
with  the  usual  practice,  their  names  ought  to  have  been 
put  on  the  company's  brief:  (see  Re  Brighton  M<mne 
Palace  and  Pier  Company  ;  (1897)  W.  N.  12).  When 
tbey  applied  for  a  separate  set  of  costs  and  were 
refused,  the  judge  intimated  that  as  contributories  they 
would  get  a  share  of  the  contributories'  sot  of  coats. 
It  was  not  brought  to  the  judge's  attention  (the  official 
in  court  not  being  aware  cf  it  at  the  time)  that  the 
same  solicitor  represented  the  company  and  directors,  or 
doubtless  the  usual  practice  would  have  been  followed, 
and  the  director*  would  then  have  had  no  share  in  the 
oontributorios"  set  of  costs.  The  fact  that  the  aame 
solicitors  reproiented  the  directors  and  the  company 
was  noticed  when  the  order  came  to  be  settled;  but. 
having  regard  to  the  judge's  intimation  when  deciding 
tbo  question  of  costs,  the  order  was  settled  in  accord- 
ance with  such  intimation.  I  have  disallowed  the 
objections. 

This  summons  was  accordingly  taken  out  by 
tho  contributories,  asking  that  these  objections 
might  be  allowed,  and  that  the  certificate  might 
be  varied  accordingly. 

(fatey  for  the  summons. — These  costs  should  be 
allowed,  as  the  applicants  were  bound  to  defend 
themselves  against  the  charges  of  fraud  brought 
against  them  in  this  evidence. 

linckmaster,  K.C.  and  Kirby  for  the  petitioner. 
— These  objections  should  be  disallowed,  and  the 
ordinary  rule  as  to  one  set  of  costs  followed,  no 
special  order  having  been  made  at  the  hearing  of 
the  petition,  which  would  only  be  under  very 
special  circumstances. 

Oatcy  replied. 

Byhne.J.  stated  the  nature  of  the  application, 
and  of  the  objections  to  the  registrar's  disallow- 
ances, and  continued :— The  petition,  as  I  have 
every  reason  to  remember,  was  one  which  I  do 
not  think  I  should  describe  unfairly  if  I  said 
that  it  was  stuffed  with  charges  of  fraud. 
Counsel  for  the  petitioner   in  his  discretion 
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selected  six  charges  of  fraud,  and  certain  portions 
only  of  the  evidence  relating  to  those  charges  was 
read,  and  the  whole  of  it  was  not  gone  into  before 
the  court.  Counsel  for  the  applicants  is  entitled 
to  say  that  it  was  a  petition  containing  charges 
of  fraud  against  certain  directors  and  con  tribu- 
taries. The  petition  came  on  and  was  dismissed. 
An  application  was  made  to  me  at  the  time  to 
allow  a  separate  Bet  of  cost*  for  the  director 
contributories  appearing.  I  declined  to  do  so, 
and  only  one  set  of  costs  was  allowed  in  the 
ordinary  form  to  the  contributories.  [His  Lordship 
read  the  order,  and,  after  shortly  b tat ing  the  facts 
as  to  the  taxation,  continued ;]  The  learned  regis- 
trar, in  answer  to  the  objections  of  the  contribu- 
tories. has  pointed  out  (and  justly)  that  the  pro- 
ceedings by  petition  for  winding-up  a  company, 
in  which  charges  are  made  against  the  directors, 
is  not,  as  respects  persons  appearing  upon  the 
petition  other  than  the  company,  analogous  to  an 
ordinary  action  in  which  fraud  is  charged  ag;tinBt 
defendants.  The  case  has  to  be  made  out  by  the 
petitioner,  and  the  defence  to  the  petition  falls 
upon  the  company,  which  has  to  adduce  evidence 
for  that  purpose.  In  this  case  the  contributories 
did  what  appears  to  me  to  hare  been  the  right 
thins  to  do — they  swore  affidavits  in  support  of 
the  opposition  by  the  company.  As  the  company 
ifets  all  the  proper  costs  of  the  evidence  furnished, 
and  of  all  proper  payments  and  charges  in  respect 
of  giving  evidence  for  the  party  to  any  litigation, 
payment  for  giving  evidence  is  a  matter  between 
the  party  taking  the  evidence  and  the  witness 
giving  it.  When  the  case  came  on,  the  company 
contested  it,  and  they  opposed  the  petition  witu 
the  evidence  so  furnished  to  them.  The  contri- 
butories and  creditors  may  appear,  if  they  like, 
upon  the  petition,  at  the  risk,  of  course,  of  having 
to  bear  their  own  coats,  for  the  purpose  of  express- 
ing their  ^approval  or  disapproval  of  the  peti- 
tioner's application,  and  opposing  or  supporting 
it,  as  the  case  may  be;  but,  beyond  that,  any 
hearing  by  the  court  of  evidence  in  support  of 
the  merits  of  the  case  is,  I  apprehend,  quite  a 
matter  of  discretion.  I  am  told  it  was  the  practice 
of  one  of  my  predecessors  never  to  allow  parties  so 
appearing  to  be  heard  upon  the  merits,  but  they  were 
merely  to  be  heard  to  say  whether  they  supported 
or  opposed.  Now,  I  lay  down  no  general  rule  on 
the  subject,  but  I  want  to  point  out.  before  adding 
more,  that  it  would  be  a  curious  thing  if  a  peti- 
tioner, in  making  a  necessary  allegation  against 
the  company  to  support  his  petition,  had  to  make 
charges  involving  other  persons  that  those  persons 
should  have  conferred  on  them  the  same  rights 
as  they  would  have  had  if  they  were  defendants 
to  an  action  brought  against  the  company  and 
themselves.  The  petitioner  would  have  no  right 
to  get  costs  against  them,  whereas  they  would, 
on  the  footing  of  their  being  allowed  their  costs 
as  hostile  litigants,  be  entitled,  if  the  court  should 
so  direct,  to  get  costs  against  the  petitioner.  I 
do  not  want  to  lay  down  any  rule  as  to  what  the 
discretion  of  the  court  may  be  in  a  matter  of  costs 
of  persons  appearing  on  the  hearing  of  the  peti- 
tion ;  but  I  think  it  is  clear  that  the  common 
order  does  not  giv9  to  contributories  so  appear- 
ing any  other  costs  than  those  the  registrar  is 
prepared  to  allow  in  the  present  case,  and  that,  if 
more  is  wanted,  it  must  be  asked  for  at  the  time 
of  the  hearing  of  the  petition.  In  my  judgment 
the  reasons  given  by  the  learned  registrar  appear 
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to  be  sufficient  for  the  course  be  has  taken,  and 
1  cannot  accede  to  the  demand  for  a  review  of  the 
taxation  under  the  circumstances.  I  therefore 
dismiss  the  application. 

Solicitors:  Pritckard  and  Sons;  Ashurat, 
Morris,  Crisp,  and  Co. 


Saturday,  Feb.  G. 
(Before  Fabwell,  J.) 
Morton  v.  Bank  of  England,  (a) 
Local  authority — Formation  of  school  district  and 
incorporation  of  board  of  managers  —  Sale  of 
property  belonging  to  board  of  managers  and 
investment  of  proceeds — Dissolution  of  district 
by  Local  Government  Board — Postponement  of 
dissolution — Transfer  of  Consols — Bank  of  Eng- 
land— Orders  of  Local  Government  Board — Poor 
Late  Amendment  Act  IHU  (7  «fc  8  Viet.  c.  101)— 
Metropolitan  Poor  Act  Amendment  Act  1869 
(32  A  33  Vict.  c.  ti3l, «.  I— Dissolved  Boards,  of 
Management  and  Guardians  Act  1870  (33  <fc  34 
Vict.  c.  2)— National  Debt  Act  1870  (33  £  34 
Vict.  c.  71),  s.  '22. 

The  Local  Government  Board  made  an  order  dis- 
solving a  metropolitan  school  district  under  the 
Metropolitan  Poor  Act  Amendment  Act  1869  as 
from  a  date  therein  mentioned. 

By  subsequent  orders  the  date  of  dissolution  was 
further  extended,  but  ultimately  the  district  teas 
dissolved. 

At  the  date  of  dissolution  a  sum  of  Consols  teas 
standing  at  the  Bank  of  England  to  tlie  credit  of 
the  board  of  managers  of  the  dissolved  union.  The 
Local  Government  Board  made  an  order  direct- 
ing the  last  acting  managers  of  the  dissolved 
district  to  trantfer  the  Consols  to  certain  poor 
laic  authorities  in  the  order  named  in  the  pro- 
portions therein  mentioned. 

The  Bank  of  England  refused  to  recognise  the 
validity  of  the  order  or  the  powers  of  the  last 
acting  managers  to  transfer  the  Consols,  insist- 
ing that  if  the  corporate  board  of  managers  teas 
in  existence  it  could  only  transfer  the  Consols 
under  its  seal,  and  that  if  it  was  not  in  existence 
a  vesting  order  teas  required. 

An  action  having  been  brought  by  the  last  acting 
managers  for  a  declaration  of  their  right  to 
transfer : 

Held,  that,  on  the  dissolution  of  a  district  constituted 
under  tlte  Poor  Late  Amendment  Act  WV>,  the  cor- 
porate  board  of  such  district  constituted  under 
sect.  45  of  that  Act  continues  to  exist,  tchile  the 
Dissolved  Boards  of  Management  and  Guardians 
Act  1870,  s.  12,  does  not  automatically  vest  the 
property  of  the  dittrict  in  the  last  acting 
managers,  and  consequently  that  the  plaintiffs 
could  transfer  the  Consols  under  their  seal  as  a 
corporate  board. 

It  is  doubtful  whether,  ichen  once  the  Local  Govern- 
ment Board  has  dissolved  a  district  under  the 
Dissolved  Boards  of  Management  and  Guardians 
Act  1*70,  it  has  power  to  set  it  up  again  or  to 
continue  the  managers  for  more  than  a  period 
of  twelve  months  except  for  a  certain  purpose 
specified  on  the  face  of  the  order. 

Witness  action. 
By  an  order  under  the  hands  and  seal  of  the 

Poor  Law  Board  (which  is  now  represented  by 

(a)  Reported  by  J.  ARTHt  n  Phick,  Kaq.,  Bvrwi«r-*t-L*w. 
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By  subsequent  orders,  dated  repectively  the 
ltt  Sept.  1899,  the  20th  Sept.  1900,  the  22nd. 
March  1901,  and  the  23rd  Aug.  1901,  the  date  of 
dissolution  was  altered,  and  the  school  district 
whb  finally  dissolved  as  from  and  after  the  29th 
Sept.  1902. 

Upon  the  dissolution  of  the  district  the  real 
and  personal  property  of  the  board  other  than  the 
afore- mentioned  Consols  were  realised  under  the 
authority  of  the  Local  Government  Board,  and 
the  liabilities  of  the  board  of  management  were 
disbursed.  The  Consols  represented  the  board's 
surplus  assets. 

By  an  order  bearing  date  the  10th  Aug.  1903,. 
and  made,  as  stated  therein,  "  in  pursuance  of  the 
powers  given  to  it "  by  the  statutes  in  that  behalf, 
the  "  last  acting  managers  "  were  directed  to  pay 
forthwith  the  sum  which  each  of  the  unions 
and  parish  named  in  the  schedule  to  the  order 
were  directed  to  receive  thereunder. 


The  schedule  was  as  follows : 

£   s.  d. 

To  the  Guardians  of  the  Poor  of 

St.  Giles,  Camberwell,  Parish    8234  19  O 

To  the  Guardians  of   the  Poor  of 

Greenwich  Union    2294    4  7 

To  the  Guardians  of  to*  Poor  of 

St.  Olaves  Unioo    2523    4  11 

To  the  Guardians  of  the   Poor  of 

Stepney  Union      957  14  o 

To  the  Guardian*  of  t£«  Poor  of 

WooWrion  Union   1269    0  It 
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the  Local  Government  Board),  bearing  date  the 
1 2th  March  1849,  and  made  under  the  Poor  Law 
Amendment  Act  1844  (7  &  8  Vict.  c.  101),  the  St. 
Olave's  Union  and  the  respective  parishes  of  St. 
Mary  Magdalene,  Bermondsey;  St.  Giles,  Camber- 
well ;  and  St.  Mary,  Rothe**hithe,  were  combined 
into  a  district  designated  '*  The  South  Metro- 
politan School  District  "  for  the  management  of 
classes  of  infant  poor  therein  specified,  and  a 
board  of  management  was  constituted  for  the 
district,  and  the  number  of  members  to  be  elected 
on  such  board  from  the  unions  and  parishes  of  the 
district  was  thereby  fixed.  The  members  of  the 
board  were  incorporated  under  sect.  45  of  the 
Act. 

By  further  orders  dated  the  10th  Oct.  1849, 
the  3rd  July  1854,  the  8th  June  1868.  the  27th 
Aug.  1869.  the  13th  Jan.  1870,  and  the  11th  March 
1873.  and  issued  by  the  Poor  Law  Board  and  by 
the  Local  Government  Board  respectively,  the 
constituent  parte  of  this  sohool  district  were 
varied,  and  on  the  30th  March  1898  it  comprised 
the  Greenwich,  St.  Olave's,  Stepney,  and  Wool- 
wich Unions,  and  the  parish  of  St.  Giles,  Camber- 
well. 

This  board  of  management,  in  pursuance  of  an 
order  of  the  Local  Government  Board  bearing 
date  the  loth  Oct.  1897,  sold  certain  property 
belonging  to  them.  The  net  proceeds  of  this  sale, 
which  amounted  to  16,0101. 10s.  10d.,  were  directed, 
by  an  order  of  the  Local  Government  Board 
dated  the  27th  Oct.  1898,  to  be  forthwith  invested 
in  the  purchase  of  Two  and  Three-quarter  per 
Cent.  Consols  in  the  name  of  the  board  of  manage- 
ment, and  on  the  22nd  Nov.  1898  a  request  to  open 
a  corporate  stock  account  impressed  with  the 
common  seal  of  the  board  of  management  was 
lodged  with  the  chief  accountant  of  the  Bank  of 
England. 

In  Sept.  1902  the  sum  of  14,4851. 0«.  5d.  Consols 
represented  the  proceeds  of  this  investment,  and 
there  was  a  further  sum  of  8442.  13s.  Consols 
transferred  to  the  same  account  by  an  order  of 
Byrne,  J.  dated  the  27th  Oct,  1902),  making 
together  15,3291.  13«.  5d.  Two  and  a  Half  per 
Cent.  Consolidated  Stock. 

By  the  order  of  the  Local  Government  Board 
of  the  27th  Oct.  189S  it  was  ordered  and  declared 
as  follows : 

And  wo  declare  that  the  said  board  of  management 
shall  stand  possessed  of  the  said  stock,  when  purchased, 
upon  trust  to  transfer  and  dispose  of  the  same,  and  the 
principal  moneys  thereby  secured,  in  such  manner  for 
the  permanent  advantage  of  the  South  Metropolitan 
School  District  as  we  by  an  order  under  oar  seal  of  office 
may  direct. 

By  the  order  of  Byrne,  J.  on  the  28th  Nov. 
1902  it  was  ordered  as  follows : 

That  the  funds  in  court  [that  is  to  say,  the  before- 
mentioned  sum  of  Bill.  Ul.i.  Two  and  a  Half  per  Cent. 
Xew  Consols]  be  dealt  with  as  directed  in  the  ached  ale 
thereto  by  the  Local  Government  Hoard  by  means  of  an 
order  under  scot.  1  of  the  Metropolitan  Poor  Aot  Amend- 
ment Act  1869. 

These  Consols  were  in  1903  standing  in  the 
books  of  the  Bank  of  England  in  the  name  of  the 
South  Metropolitan  District  School  Board. 

By  an  order  of  the  Local  Government  Board 
bearing  date  the  30th  March  1898  the  South 
Metropolitan  School  District  was  ordered  to  be 
di  ssolved  as  from  the  30th  Sept.  1899. 


15,329  13  5 

By  an  order  bearing  dite  the  22nd  Sept.  1903: 
the  Local  Government  Board  made  an  order 
declaring  that  the  persons  who  were  acting  as  the 
managers  of  the  school  district  at  the  time  of 
dissolution,  or  the  survivors  of  them,  should  be 
empowered  to  act  in  all  matters  lawfully  intrusted 
to  them  for  a  further  period  not  extending  beyond 
the  25th  Dec.  1903. 

The  clerk  to  the  board  of  acting  managers 
wrote  on  the  26th  May  1903  to  the  Bank  of 
England  in  reference  to  the  transfer  of  the 
Consols,  and  a  long  correspondence  ensued. 

The  bank  refused  to  recognise  the  validity  of 
the  order  of  the  Local  Government  Board  of  the 
10th  Aug.  1903,  or  the  right  of  the  members  of 
the  board  of  management  to  transfer  the 
Consols. 

The  managers  accordingly  issued  a  writ  by 
which  they  claimed  (inter  alia)  a  declaration  that 
they  were  entitled  as  joint  tenants  to  the 
Consols,  and  that  they  were  entitled  to  require 
the  bank  to  transfer  them  into  their  joint  names  i 
and.  alternatively,  that  they  were  entitled  as  last 
acting  managers  of  the  dissolved  school  district 
to  transfer  the  Consols  in  the  bookB  of  the 
bank  into  the  names  of  the  several  sets  of  poor 
law  guardians  mentioned  in  the  order  of  the 
Local  Government  Board  of  the  10th  Aug.  1903 
in  the  shares  and  proportions  respectively  men- 
tioned in  this  order. 

The  defendants  in  their  defence  submitted  that 
the  Local  Government  Board  had  no  power  to 
make  the  order  of  the  10th  Aug.  1903,  and  that,  if 
the  Local  Government  Bottrd  had  such  power,  the 
order  did  not  operate  to  dissolve  the  corporation 
created  by  the  Poor  Law  Amendment  Act  1844 
(7  &  8  Vict,  c  101),  s.  45— viz.,  the  South  Metro- 
politan District  Board  of  Management— but  only 
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the  South  Metropolitan  School  District;  that  if 
this  corporation  was  undissolved  the  Consols  could 
only  be  transferred  under  its  corporate  seal,  and 
that  if  in  fact  it  was  dissolved  the  Consols  could 
only  be  transferred  by  an  appointment  of  new 
trustees  and  a  vesting  order  under  the  Trustee 
Act  1893. 

The  Metropolitan  Poor  Act  Amendment  Act 
1869  (32  &  33  Vict.  c.  63),  s.  1,  provides  : 

The  Poor  Law  Board  a*  and  when  they  shall  sec  fit 
may  dissolve  an  aeylnm  or  sohocl  district  contained 
wholly *or  partly  in  the  metropolis,  and  opoa  such  disso- 
lution shall  adjust  the  rights  and  liabilities  of  parishes 
and  unions  comprised  therein  reipeotively,  and  provide 
for  the  eoniptn»atiou  of  the  oflicers  anil  other  pen»or.« 
employed  therein  respectively  in  like  manner  as  when  a 
union  is  diasolvt'd  under  the  authority  of  the  thirty-second 
Bectioo  of  the  Poor  Law  AmendruoLt  Act  1834,  and  so 
much  of  that  section  at  requires  the  oonourrenoe  of  two- 
thirds  of  the  guardians  in  the  dissolution  of  any  union 
is  hereby  repealed  ;  and  prior  to  issuing  any  order  dis- 
solving such  district,  the  taid  board  may  by  their  order 
empower  the  managers  of  any  suoh  district  to  soil  and 
dispose  of  any  land,  buildings,  or  other  property  belong- 
ing to  them  and  apply  the  proceeds  thereof  in  the  dis- 
charge of  the  debts  and  liabilities  then  outstanding 
against  such  managers,  and  tn  distribute  the  tnrplu* 
which  may  remain  among  the  parishes  or  unions  com- 
prued  therein,  according  to  their  original  proportions; 
and  if  the  said  disUiot  shall  be  dissolved  before  the 
same  shall  be  sold,  the  said  board  may  by  their  order 
empower  the  persons  who  were  the  managers  of  the 
district  at  the  time  of  its  dissolution,  or  the  major  part 
of  them,  to  make  each  tale  and  convey  the  land  to  the 
purchaser  thereof  and  to  apply  and  dintributi'  the  pro- 
duce accordingly. 

The  Dissolved  Boards  of  Management  and 
Guardians  Act  1870  (33  Si  34  Vict.  c.  2) 

Sect.  1.  When  the  Poor  Law  Board  shall  have  dissolved 
or  shall  dissolve  any  district  the  component  parts  whereof 
shall  not  have  been  formed  into  one  union  or  shall  have 
dissolved  or  shall  diseolve  uny  ui.  t  )n,  or  shall  have  added 
or  shall  add  any  pariah  in  wbioh  the  relief  to  the  poor 
shall  be  or  shall  have  been  administered  by  &  board  of 
guardians  to  a  union  or  to  another  parish,  the  persons 
who  were  acting  as  managers  or  guardians  at  the  time 
of  dissolution  or  addition  and  the  survivors  of  them 
shall  continue  in  offioe  for  the  purpose  of  pa;  ing  and 
discharging  the  debts  and  liabilities  of  such  district, 
union,  or  parish,  and  of  receiving  and  recovering  moneys 
or  other  property  due  to  the  said  district,  union,  or 
parish,  as  the  case  may  be,  in  like  manner  as  the  board 
of  management  or  board  of  guardians  could  have  done 
if  no  dissolution  or  addition  bad  taken  plaoe ;  and  the 
said  managers  or  guardians  shall  be  empowered  to  make 
all  neoessary  orders  for  contributions  upon  the  parishes 
comprised  within  the  district  or  union  so  dissolved,  or 
upon  the  proper  authorities  of  the  parish  so  added,  as 
the  case  may  require,  and  to  eaforoe  the  same  as  the 
board  of  management  or  board  of  guardians  could  have 
done  previous  to  the  dissolution  or  addition  respectively  i 
provided  that  the  limitation  of  time  for  the  payment  of 
debts  imposed  by  the  statute  of  tho  twenty-second  and 
twenty-third  Victoria,  chapter  forty. nino,  shall  not  apply 
to  the  oases  of  districts  or  unions  dissolved,  or  of 
parishes  added  to  a  union,  before  tho  passing  of  this  Act, 
where  suoh  limitation  had  not  taken  effeot  previous  to 
the  dissolution  or  addition  thereof  as  aforesaid ;  and 
provided  that  no  SUcb  manager*  or  guardians  shall  be 
empowered  to  act  in  tho  manner  aforesaid  for  a  longer 
period  from  the  date  of  dissolution  or  addition,  unless 
the  Poor  Law  Board  by  their  order  shall  authorise  them 
to  continue  to  act  for  some  special  purpose. 

Sect.  12.  Upon  the  dissolution  of  any  district  or 
union,  or  the  addition  of  any  parish  in  which  the  relief 
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to  the  poor  shall  have  been  or  shall  be  administered  by 
a  board  of  guardians  to  a  union  or  to  another  parish,  the 
real  and  personal  estate  vested  in  the  managers  or 
guardians  of  such  district,  union,  or  parish  respectively 
shall  bo  transferred  to  and  vested  in  the  persons  who 
were  acting  as  managers  or  guardians  respectively  at 
the  time  of  suoh  dissolution  or  addition,  to  be  held  by 
them  as  joint  tenants  according  to  the  nature  of  such 
property  and  in  trust  for  the  parishes  comprised  in 
such  district  or  union  or  for  the  parish,  as  the  case  may 
be,  until  the  same  shall  be  sold,  let,  or  otherwise  dis- 
posed of  under  the  authority  of  the  third  seotion  of  the 
Union  and  Parish  Property  Act  1833,  and  any  Aot 
extending  the  same :  Provided  that  nothing  herein 
contained  sbajl  apply  to  any  parish  provided  for  by 
the  fifth  section  of  the  Metropolitan  Poor  Aot  Amenament 
Aot  1869,  or  by  a  loosl  Act. 

Bramwell  Davis,  K.C.  and  J.  B.  Matthews  for 
the  plaintiffs—  Under  sects.  44  and  45  of  .the- 
Poor  Liw  Amendment  Act  1844  a  district  boird 
constituted  a  corporation  under  the  Act  has 
power  to  purchase  and  hire  property.  Under  the 
Dissolved  Boards  of  Management  and  Guardians 
Act  1870,  as.  1,  2,  which  deals  with  the  property 
of  dissolved  districts  and  unions,  the  property  of 
any  dissolved  district  or  union  is  to  be  transferred 
to  and  vested  in  the  persons  who  were  acting  as- 
managers  or  gaardians  respectively  at  the  time 
of  Buch  dissolution,  and  its  effect  is  to  vest  the- 
property  automatically  in  these  last  acting  mana- 
gers, and  accordingly  in  this  case  theae  managers 
have  power  to  execute  a  transfer  : 

Corporation  of  H\jd«  v.  Bank  of  Emjland,  46  L.  T. 
Sep.  910;  21  Cb.  Div.  17G. 

It  would  be  ridiculous  to  suppose  that  the  district 
was  dissolved,  and  that  the  board  of  management 
continued  to  exist. 

i'ppjohn.  K.C.  and  Howard  Wright  for  the 
defendants  — The  effect  of  the  order  of  the  Local 
Government  Board  was  to  dissolve,  not  the  board 
of  managers,  but  the  district.  The  board  of 
managers  still  continues  to  exist,  and  can  only 
properly  transfer  the  Consols  by  its  corporate 
seal : 

Dissolved  Boards  of  Manage  msnt  and  Guardians 
Aot  1870, ».  11. 

The  plaintiffs'  argument  is  opposed  to  sect.  12 
of  this  Act,  whicb  provides  that  the  property  shall 
be  transferred  to  and  vested  in  the  last  acting 
managers,  wbioh  clearly  implies  a  vesting  order. 
The  defendants  do  not  admit  the  validity  of  the 
order  of  the  10th  Aug.  1903. 
Bramtcell  Davis,  K.C.  in  reply. 

Fabwbll,  J. — It  is  by  no  means  easy  to  find 
one's  way  through  the  maze  of  these  Acts  of  Par- 
liament ;  but  I  have  come  to  a  clear  conclusion 
on  the  one  before  me,  which  is  the  only  one 
with  which  I  am  concerned.  By  the  Poor  Law 
Amendment  Act  1840,  s.  40,  the  commissioners 
formed  school  districts.  By  sect.  42  it  is  provided 
that  a  board  shall  be  constituted  for  every  dis- 
trict. Now,  these  are  obviously  two  different 
and  distinct  things.  The  district  is  one  thing  and 
the  board  for  the  district  is  another.  By  sect.  45 
every  such  district  board  is  incorporated  for  the 
purpose  of  holding  property  and  of  suing  and  being 
Buea.  Then  the  Metropolitan  Poor  Act  Amend- 
ment Act  of  l$t>9  authorises  the  Poor  Law  Board, 
as  and  when  they  shall  see  fit,  to  dissolve  any 
school  district  Now,  that  is  obviously  the 
district  and  not  the  board  or  the  incorporated 
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entity.  Then  the  Dissolved  Boards  of  Manage- 
ment and  Guardians  Act  1870  contains  a  preamble, 
"  Whereas  it  is  expedient  that  better  provision 
should  be  made  for  the  proceedings  of  boards  of 
management  and  boards  of  guardians,  whea  the 
districts  or  unions  for  which  they  have  acted 
respectively  are  dissolved."  That  clearly  again 
treats  the  board  as  existing  after  the  dissolution 
of  the  district.  It  provides  that  when  the  Poor 
Law  Board  shall  have  dissolved  any  district,  the 
persons  who  were  acting  as  managers  at  the 
time  of  dissolution  shall  continue  in  office  for 
the  purpose  of  practically  winding-up  the 
affairs  of  the  district,  and  paying(  its  debts, 
and  receiving  and  recovering  its  property, 
with  a  proviso  that  "  No  such  managers  or 
guardians  shall  be  empowered  to  act  in  the 
manner  aforesaid  for  a  longer  period  than  twelve 
months  from  the  date  of  dissolution  or  addition, 
unless  the  Poor  Law  Board  by  their  order  shall 
authorise  them  to  continue  to  act  for  some  special 
purpose."  Then,  by  sect.  12  of  that  Act  (down 
to  this  point  the  district  being  dissolved,  but  the 
corporate  loard  remaining),  it  is  provided  that, 
upon  the  dissolution  of  any  district,  the  real  and 
personal  estate  vested  in  the  managers  shall  be 
transferred  to  and  vested  in  the  persons  who  were 
acting  as  managers  at  the  time  of  such  dissolu- 
tion, to  be  held  by  them  m  joint  tenants  in  trust 
for  the  parishes  comprised  in  such  district.  Now, 
obviously  the  meaning  of  that  is.  the  district  is 
dissolved  by  splitting  it  iuto  its  various  component 
parts,  all  of  which  would  have  some  share  in  the 
property  which  had  formerly  been  held  by  the 
corporate  body  in  trust  for  the  district.  Then 
the  provision  is  that  the  real  and  personal  estate 
vested  in  the  managers  shall  be  transferred  to  the 
district.  The  phrase  is  a  little  unfortunate, 
because  it  ia  not  strictly  accurate  to  Bay  that  it 
is  vested  in  the  managers;  it  is  vested  in  the 
board  of  management,  which  has  been  incorpo- 
rated ;  but  I  think  that,  inasmuch  as  there  may 
be  cases  in  which  the  managers  are  not  incorpo- 
rated, because  the  Act  extends  to  various  other 
districts,  asylums,  and  unions,  tbe  reasonable 
construction  is  that  the  property  vested  in  the 
managers,  whether  it  be  vested  in  them  as 
individuals  or  as  a  corporation,  shall  be  trans- 
ferred and  vested.  Now,  in  my  opinion,  that  is 
not,  as  has  been  argued,  an  automatic  vesting 
order,  with  tbe  phraseology  of  which  we  are 
familiar.  The  words  in  such  an  order  are  "  shall 
vest  in,"  and  we  all  understand  what  that  means. 
But  when  you  say  "  shall  be  transferred  and 
vested  in,"  it  is  the  expression "  vested  in," 
instead  of  "  vest  in,"  which  points  to  an  act  to  be 
done  by  the  persons  mentioned,  who  are  ordered 
to  do  the  acts  necessary  for  that  purpose.  That 
appears  to  me  to  be  a  simple  and  reasonable  solu- 
tion of  the  matter.  It  has  been  suggested  that  it 
is  absurd  to  have  the  corporate  body  still  existing. 
I  do  not  see  the  absurdity.  It  is  obvious  that  the 
property  on  the  dissolution  of  the  district  mast  be 
somewhoroor  other,  and  that,  if  you  ipso  facto  dis- 
solve both  district  and  board  at  the  same  moment, 
the  title  to  the  real  estate  in  land  would,  I  suppose, 
vest  in  the  Crown,  and  the  title  to  the  Consols 
in  the  bank  would  vest— I  do  not  know,  but  I 
suppose — also  in  the  Crown  as  bona  vacantia. 
But,  at  any  rate,  the  Legislature  appoars  to  me 
to  have  adopted  a  much  more  convenient  course 
by  keeping  the  corporate  body  in  existence  either 


by  implication  from  tbe  1st  section  of  the  Act 
of  1870  for  so  long  a  period  as  there  remains 
anything  to  be  done,  or,  according  to  the  common 
law  rule,  so  long  as  any  one  of  the  corporate 
body  remains  alive.  I  should  prefer  myself,  if  it 
were  necessary  to  decide,  that  it  was  the  first  I 
do  not  think  that  it  is  necessary  for  me  on  this 
occasion  to  determine  to  whom  the  property  is  to 
be  transferred.  On  the  face  of  it,  it  is  to  be  to 
the  persons  who  were  acting  as  managers  at  the 
date  of  the  dissolution.  Now,  tbe  order  of 
dissolution  in  thiB  case  is  dated  the  29th  March 
1898,  and  it  directs  the  dissolution  to  take  place 
as  from  the  30th  Sept  1899.  A  question  has 
been  raised,  which  is  one  of  very  considerable  im- 
portance, as  to  the  power  of  the  local  government 
board  to  undo  that  dissolution  and  set  up  tbe  board 
again,  and  then  to  dissolve  it  again  or  to  continue 
the  managers  for  a  period  of  more  than  twelvo 
months,  except  for  a  special  purpose  specified  on 
the  face  of  the  order.  I  do  not  think  that  it  is 
necessary  for  me  to  determine  that,  because  I 
think  that  it  is  sufficient  for  me  to  declare  that  the 
plaintiffs  are  not  entitled  to  claim,  as  they  do, 
that  the  property  is  vested  in  them  under  this 
particular  section  ;  but  that  it  would  be  necessary 
for  the  transfer  to  be  executed  under  tbe  corpo- 
rate seal  of  the  board,  and  therefore,  when  that 
transfer  is  presented  to  the  Bank  of  England,  the 
bank  will  no  doubt,  with  their  usual  care  and 
skill,  consider  whether  the  persons  to  whom  tbe 
transfer  is  proposed  to  be  made  are  the  right  and 
proper  persons.  But  I  hope  that  they  will  not 
come  to  me  again.  [His  Lordship,  at  the  request 
of  counsel  for  the  plaintiffs,  prefaced  the  order 
by  a  declaration  that  the  court,  "  being  of  opinion 
that  the  corporation  created  by  sect.  4  of  the  Act 
of  1844  was  still  subsisting,"  dismissed  the  action 
with  costs.  His  Lordship  expressed  an  opinion 
that  it  would  be  well  if  the  Local  Government 
Board  considered  whether  tho  second  proviso  in 
the  Act  33  &  34  Vict  c.  2  enabled  the  Local 
Government  Board  to  continue  managers  for  anv 
purpose  or  only  for  a  special  purpose.  His  Lora- 
Bhip  further  expressed  his  view  that  the  Local 
Government  Board  might  consider  whether,  when 
they  had  once  made  an  order  for  dissolution,  they 
had  power  to  make  such  further  ordors  as  they 
had  made  in  this  case.]  Aetim  dimieudm 

Solicitors  :  B.  Avery  ;  Freihficld*. 

Tue$day,  Feb.  23. 
(Before  Swinken  Eady,  J.) 
Re  French-Brewster's  Settlement; 
Walters  v.  Frencii-Brewstbr.  (a) 

Merger — Settlement — Charge  of  portions — Devo- 
lution of  unraiscd  portion  upon  owner  of  estate 
charged  therewith — Benefit  of  owner  of  estate . 

By  a  viarriage  settlement  real  estates  of  the 
husband  were  settled  upon  trusts  for  the  husband, 
the  wife,  and  the  children  of  the  marriage,  and 
jiortion*  for  the  younger  children  were  charged 
on  the  estates  and  secured  by  a  term  created 
thereon,  the  ultimate  limitation  of  the  estates 
being  to  the  settlor  in  fee, who  covenanted  that,  so 
long  as  the  interests  and  terms  thereby  created 
should  subsist,  the  estates  comprised   in  the 
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settlement  $Jiould  continue  to  be  of  a  specified 
annual  value.  On  the  death  of  a  younger  child, 
whose  portion  had  vetted,  but  had  not  been  raited, 
intettate  and  unmarried,  the  portion  devolved 
upon  the  tettlor  at  tole  next  of  kin,  but  he  did 
not  take  out  administration  to  hit  ton's  estate, 
and  on  his  death  his  testamentary  dispositions 
{tchich,  however,  were  executed  at  a  date  prior 
to  his  son's  death)  contained  no  reference  to  the 
portion. 

On  an  originating  summons  taken  out  by  the 
trustees  of  his  will,  the  question  was  raised 
whether  the  portion  tchich  devolved  upon  him 
on  the  death  of  his  son  sank  into  the  estates  upon 
which  it  was  charged  and  of  which  the  settlor 
was  absolute  owner  subject  to  the  interests  and 
terms  created  by  the  settlement,  or  whether  it 
continued  to  subsist  and  formed  part  of  his 
personal  estate  : 

Held,  that  it  was  for  the  benefit  of  the  settlor  that 
the  portion  should  sink  into  the  estates,  and 
that  it  had  merged  in  the  inheritance  thereof. 

Be  Radcliffe;  Hadcliffe  v.  Bewes  (66  L.  T.  Bep. 
363;  (1892)  1  Ch.  227)  distinguished. 

By  a  settlement  of  the  27th  Sept.  1876,  made  on 
the  marriage  then  intended  and  shortly  after- 
wards solemnised  between  Robert  Abraham 
Brewster  French- Brewster  and  Geraldine  French- 
Brewster,  then  and  therein  described  as  Geraldine 
Cooper,  certain  estates  in  Ireland  belonging  to 
Roltert  Abraham  Brewster  French- Brewster  were 
vested  in  trustees  for  the  term  of  ninety-nine 
years  from  the  solemnisation  of  the  marriage 
upon  the  trusts  thereinafter  declared  and  subject 
thereto  to  the  use  of  Robert  A.  Brewster  French- 
Brewster  for  life,  and  after  his  decease  to  the  use 
that  Geraldine  French- Brewster  should  receive 
the  yearly  rentcbarge  of  1000/.,  and  subject  and 
charged  as  thereinbefore  mentioned  to  the  use  of 
trustees  for  the  term  of  100  years  from  the 
death  of  Robert  A.  Brewster  French-Brewster 
upon  the  trusts  thereinafter  declared,  and  subject 
thereto  to  the  use  of  trustees  for  the  term  of 
1000  years  from  the  death  of  Robert  A.  Brewster 
French-Brewster  upon  the  trusts  thereinafter 
declared,  and  subject  thereto  to  the  ubc  of  Robert 
A.  BrewBter  Freoch-Brewster,  his  heirs  and 
assigns.  And  it  was  thereby  declared  that  the 
premises  were  limited  to  the  trustees  of  the  term 
of  ninety-nine  years  upon  trust  that  they  should 
during  the  joint  lives  of  Robert  A.  Brewster 
French-Brewster  and  Geraldine  French-Brewster 
pay  her  such  sum  as  would  make  up  the  annual 
Bum  of  300/.  by  way  of  pin  money.  And  it  was 
thereby  declared  that  the  premises  were  limited 
to  the  trustees  of  the  term  of  100  years  upon  trust 
to  secure  the  payment  of  the  rentch&rge  of  1000/. 
And  it  was  thereby  declared  that  the  premises 
were  limited  to  the  trustees  of  the  term  of  1000 
years  upon  trust  that  if  there  should  be  any  child 
or  children  of  the  then  intended  marriage  (other 
than  a  first  or  only  son  or  any  other  son  or  sons  for 
the  time  being  entitled  to  the  first  estate  in  tail 
in  the  lands  therein  mentioned)  who  being  a  son 
or  sons  should  attain  the  age  of  twenty-one  years, 
or  being  a  daughter  or  daughters  should  attain 
that  age  or  marry,  then  the  trustees  should  after 
the  death  of  Robert  A.  Brewster  French-Brewster 
by  mortgage  or  sale  as  therein  mentioned  raise 
for  the  portion  or  portions  of  such  child  or  chil- 
dren as  aforesaid  other  than  a  first  or  only  or 


other  son  or  sons  so  entitled  as  aforesaid  such 
sum  of  money  as  was  thereinafter  mentioned 
(that  was  to  say):  If  there  should  be  but  one 
such  child  (other  than  as  aforesaid),  the  sum  of 
10,000/.  to  be  paid  to  such  child  at  his  ago  of 
twenty-one  years,  or  being  a  daughter  at  her  age 
of  twenty. oue  years  or  day  of  marriage,  which 
should  first  happen,  if  the  same  should  happen 
after  the  death  of  Robert  A.  Brewster  French- 
Brewster,  and  if  the  same  should  happen  in  his 
lifetime  then  immediately  after  his  death.  And 
if  there  should  be  but  two  such  children  (other 
than  as  aforesaid),  the  sum  of  15,000/.  And  if 
there  should  be  three  or  more  such  children  (other 
than  as  aforesaid),  the  sum  of  20,000/.,  the  said 
sum  of  15,000/.  or  20,000/.,  as  the  event  might 
happen,  to  be  paid  to  all  or  such  one  or  more 
exclusively  of  the  other  or  others  of  the  children 
for  whose  portions  the  same  should  be  raised  as 
aforesaid  at  such  age  or  time  or  respective  ai^ea 
or  times  (not  previous)  a9  to  a  son  to  his  attaining 
the  age  of  twenty-one  years,  or  as  to  a  daughter  to 
her  attaining  that  age  or  marrying,  which  should 
first  happen,  as  Robert  A.  Brewster  French- 
Brewster  should  by  deed  or  will  or  codicil  appoint, 
and  in  default  of  such  appointment  in  equal 
shares. 

And  the  settlement  contained  a  covenant  by 
Robert  A.  Brewster  French- Brewster  that  he 
had  power  to  grant  and  assign  all  the  premises 
thereinbefore  expressed  to  be  granted  and  assigned 
to  the  uses  and  upon  the  trusts  thereinbefore 
declared,  and  that  the  same  premises  then  were 
and  should  continue,  so  long  as  the  estates  and 
terms  of  years  thereby  created  or  any  of  them 
should  subsist,  to  be  of  the  full  clear  yearly  value 
of  1800/. 

There  was  issue  of  the  marriage  between 
Robert  A.  Brewster  French-Brewster  and  Geral- 
dine French-Brewster  four  sons  and  no  other 
children — viz.,  Robert  A.  French- Brewster,  who 
attained  twenty-one  in  his  father's  lifetime  ; 
Henry  Gerald  French-Brewster.  who  also  attained 
twenty-one  in  his  father's  lifetime,  and  died  in 
Jan.  11M»1  intestate  and  unmarried,  leaving  his 
father  his  sole  next  of  kin  ;  Arthur  Ord  French- 
Brewster,  who  attained  twenty-one  in  June  1903  ; 
and  another  son,  who  died  in  infancy  in  his  father's 
lifetime. 

In  l«i>l  the  marriage  was  dissolved,  and  by  a 
deed  of  covenant  dated  the  2nd  June  1891  Robert 
A.  Brewster  French-Bruwater  covenanted  to  pay 
Geraldine  French-Brewster  an  annual  sum  of 
25O0/.  for  life  in  lieu  of  the  money  payable  to  her 
under  the  settlement  of  the  27th  Sept.  1K76,  and 
securities  of  thu  value  of  11,21*8/.  13*.  i)d.  were 
vested  in  trustees  to  secure  tbe  annual  payment 
of  the  additional  1500/. 

Robert  A.  Brewster  French-Brewster  then 
married  his  second  wile,  Annie  Veronica  French- 
Brewster,  but  there  was  no  issue  of  his  second 
marriage. 

By  his  will  and  codicil,  both  executed  in  lSl'5, 
neither  of  which  contained  any  reference  to  the 
charge  on  his  Irish  estates  comprised  in  the  settle- 
ment of  tbe  27th  Sept.  1876.  Robert  A.  Brewster 
French-Brewster  gave  his  second  wife  an  annuity 
of  1000/.  for  life,  divided  his  real  estates  among 
his  sons  then  living,  and  bequeathed  all  his  resi- 
duary personal  estate  and  effects  to  his  trustees 
upon  trufct  to  pay  his  debts  and  legacies  and  to 
invest  the  residue  in  the  purchase  of  lands  to  be 
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settled  to  the  use  of  his  eldest  son  for  life,  with 
remainder  to  his  sons  in  tail,  with  divers  remainders 
over. 

On  the  death  in  Jan.  1901,  intestate  and  un- 
married, of  Henry  Gerald  French-Brewster,  the 
■second  son  of  Robert  A.  Brewster  French- 
Brewster,  7500?.,  one  moiety  of  the  unraised  sum 
of  15,000/.  charged  on  htB  Irish  estates  by  the 
marriage  settlement  of  the  27th  Sept.  1876  in 
favour  of  the  younger  children  of  his  first 
marriage,  devolved  upon  Robert  A.  Brewster 
French-Brewster  as  sole  next  of  kin,  but  he  did 
not  take  out  letters  of  administration  to  bis  son's 
-estate. 

Robert  A.  Brewster  French-Brewster  died  on 
the  20th  May  1901,  and  his  will,  with  the  codicil 
thereto,  was  proved  in  Nov.  1901.  His  executors 
then  took  out  administration  to  Robert  A.  French- 
Brewster. 

After  his  death  the  rents  of  his  Irish  estates 
comprised  in  the  settlement  of  the  27th  Sept.  1S76, 
together  with  the  income  of  the  securities  vested 
in  the  trustees  of  the  deed  of  covenant  of  the 
2nd  June  1  SIM,  proved  insufficient  to  satisfy  the 
annuity  of  2500/.  payable  to  Mrs.  Geraldine 
French-Brewster,  and  it  was  a  disputed  point 
whether  the  uncertain  value  of  those  Irish  estates 
amounted  to  the  yearly  sum  of  1800/. ;  also  the 
property  passing  under  his  will  was  insufficient 
for  payment  of  the  annuity  of  1000/.  bequeathed 
to  Mrs.  Annie  Veronica  French-Brewster. 

In  July  1902  an  originating:  summons  was 
taken  out  by  Mrs.  Annie  Veronica  French- 
Brewster  for  the  administration  of  his  estate, 
and  judgment  was  obtained  on  the  12th  Aug. 
1902. 

This  was  an  originating  summons  taken  out  on 
the  17th  July  1903  by  the  trustees  of  the  marriage 
settlement  of  the  27th  Sept.  1876  and  the  deed  of 
covenant  of  the  2nd  June  1891,  the  defendants 
being  Mrs.  Geraldine  French-Brewster,  the  execu- 
tors and  trustees  of  the  will  of  Robert  A. 
Brewster  French-Brewster,  Robert  Abraham 
French-Brewster  and  Arthur  Ord  French- 
Brewster,  the  two  surviving  sons  of  Robert 
A.  Brewster  French-Brewster,  who  were  the  de- 
visees under  his  will,  asking  (inter  alia)  whether 
by  reason  of  the  death  of  Henry  Gerald  French- 
Brewster,  a  younger  child  of  Robert  A.  Brewster 
French-Brewster,  leaving  his  father  his  sole  next 
of  kin,  the  sum  of  75001.  (being  that  moiety  of 
the  unraised  portions  charge  of  15,000/.  mentioned 
in  the  marriage  settlement  which  became  vested 
in  Henry  Gerald  French-Brewster)  had  merged 
in  the  fee  simple  of  or  other  estate  and  interest 
in  the  hereditaments  and  premises  settled  by 
the  marriage  settlement  which  (subject  to  the 
jointure,  rentcharge,  and  portions  charge  thereby 
created)  belonged  absolutely  to  Robert  A. 
Brewster  French-Brewster,  or  whether  it  was 
still  raisable  for  the  benefit  of  his  personal  estate. 

Eve.  K.C.  and  E.  J.  Elgood,  for  the  plaintiff 
trustees,  stated  the  facts. 

Martelli  for  Mrs.  Geraldine  French-Brewster. 

Vernon  Smith,  K.C.  and  A.  E.  Bvttell  for  the 
executors  and  trustees  of  the  will  of  Robert  A. 
Brewster  French-Brewster. 

B.  H.  Hodge  for  Arthur  Ord  French-Brewster. 
—The  7500/.  to  which  Robert  A.  Brewster 
French-Brewster  became  entitled  on  the  death  of 
his  son  Henry  Gerald  French-Brewster  sank  into 
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tbe  Irish  estates  out  of  which  it  was  raisable. 
Where  the  owner  of  the  fee  simple  of  an  estate 
becomes  entitled  to  a  charge  thereon,  prima  facie 
the  charge  merges  in  the  inheritance  unless  the 
owner  does  some  act  to  keep  it  alive  : 

Steinfen  v.  Suinfen  (So.  3),  29  Beav.  199. 
The  presumption  that  the  charge  merges  in  the 
inheritance  may  be  rebutted  by  showing  an 
intention  on  the  part  of  the  owner  that  it  should 
not  merge,  and  three  tests  have  been  stated  as 
applicable  for  the  purpose  of  ascertaining  whether 
the  owner  entertained  such  intention:  First, 
any  actual  expression  of  such  intention,  which 
does  not  exist  in  the  present  case ;  secondly, 
whether  the  acts  done  by  the  owner  are  only 
consistent  with  the  charge  being  kept  on  foot,  but 
there  is  no  such  act  by  Robert  A.  Brewster 
French-Brewster;  and,  thirdly,  whether  it  is  for 
the  interest  of  tbe  owner  that  the  charge  should 
be  kept  on  foot,  which  is  not  the  case  here : 

Tyrushitt  v.  Tyrwhitt,  32  B«av.  2H. 
In  the  present  case  all  indications  of  intention 
are  in  favour  of  the  merger  of  the  charge — viz.. 
the  fact  that  the  will  of  Robert  A.  Brewster 
French-Brewster  contains  no  reference  to  the 
charge ;  the  fact  that  he  did  not  take  out  letters 
of  administration  to  his  son's  estate;  and  the 
fact  that  it  is  for  his  benefit  that  the  charge 
should  merge  in  the  Irish  estates,  as  he  cove- 
nanted that  their  annual  value  should  amount 
to  1800/ ,  and  created  other  subsequent  charges 
upon  them : 

Otter  v.  Lord  Vaux  and  other$,  6  Do  G.  M.  &  G. 
638 

Hon.  Frank  Bustell  for  Robert  Abraham 
French-Brewster. — The  charge  of  7500/.  forms 
part  of  the  personal  estate  of  the  testator,  and  has 
not  merged  in  the  estates  upon  which  it  is  charged, 
because  that  charge  and  the  estates  were  not  held 
by  the  testator  in  the  same  right,  as  he  was  only 
entitled  to  the  charge  upon  taking  out  adminis- 
tration to  his  son,  and  subject  to  payment  there- 
out of  his  son's  debts  and  liabilities  : 

Re  Radcliffe  ;  RaJcliffe  v.  Bene*,  66  L.  T.  R?p  363 
(1892)  1  Ch.  227. 

It  appears  from  the  case  of  Re  Somes ;  Smith  v. 
Somee  (74  L.  T.  Ren.  49 ;  (1896)  1  Ch.  250)  that  in 
tbe  case  of  Be  Baaeliffe ;  Radcliffe  v.  Bewei  (ubi 
mp.)  there  were  practically  no  debts  owing  by  the 
son,  and  that  the  father  was  to  receive  a  sub- 
stantial benefit,  so  that  by  executing  the  release 
of  his  power  the  father  augmented  the  interest  be 
already  took  under  his  son's  intestacy,  he  being 
sole  next  of  kin. 

B.  H.  Hodge  in  reply. — In  the  present  case  the 
father  did  not  take  out  administration  to  his  son's 
estate,  but  he  became  beneficially  entitled  to  the 
7500/.,  and  that  was  sufficient  to  cause  it  to  merge 
into  the  estate  on  which  it  was  charged  and  to 
which  the  father  was  entitled  : 

Swabey  v.  Swabty,  15  Sim.  106  : 

Porbtt  v.  Moffiatt,  18  Ves.  Jan.  384  ;  11  K.  R.  222  ; 

Stein  fen  v.  Surinfen  (ubi  sup.). 

Swinfbn  Eady,  J. — The  only  remaining  ques- 
tion is  whether  the  portion  of  7500/.,  which  vested, 
but  which  the  father  became  beneficially  entitled 
to,  on  the  deceive  of  his  second  son  intestate  in 
the  father's  lifetime,  has  sunk  into  the  land  out  of 
which  it  was  to  be  raised  or  must  be  treated  as 
still  subsisting  and  forming  part  of  the  father's 
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personal  estate.    In  my  opinion  it  was  clearly 
lor  the  benefit  of  the  father  that  it  should  sink 
into  the  estate,  having  regard  to  the  father's 
covenant  that  the  premises  should  continue  to  be 
of  the  full  clear  yearly  value  of  ISOO/.  The 
extinction  of  this  charge  would  reduce  the  father's 
liability  upon  this  covenant,  und  the  lands  charged 
would  become  a  better  security  for  the  remaining 
moiety  of  the  portion  of  15,000/.    Again,  the 
father  never  manifested  any  intention  of  keeping 
alive  the  charge,  and,  although  the  son  died  in 
Jan.  1900  and  the  father  not  until  the  20tb  May 
1901.  the  father  did  not  take  out  any  letters  of 
administration  to  the  son.    The  objection  urged 
to  the  merger  or  extinguishment  of  the  charge  is 
that  the  father  did  not  own  the  estate  and  the 
charge  in  the  same  right — he  was  entitled  to  the 
estate  beneficially,  but  was  only  entitled  to  the 
charge  npon  taking  out  administration  to  his 
son,  and  that  any  debts  of  the  son  would  first 
have  to  be  paid  before  the  title  of  the  father  to 
the  residue  waB  cleared.     The  answer  to  this 
objection  is  that  no  question  of  merger  arises 
until  all  debts  and  other  claims  (if  any)  againBt 
the  Bona  estate  have  been  discharged.    It  i*  only 
in  respect  of  the  interest  which  the  father  takes 
beneficially  in  the  son's  estate  that  merger 
arises,  so  that  no  prejudice  can  be  occasioned 
to  third  parties.    It   is  not  claimed  that  if 
the  father  had  taken  out  letters  of  adminis- 
tration to  his  son  merger  would  at  once  have 
taken  place,  irrespective  of  any  liabilities  of  the 
Bon.    The  father  would  not  in  that  case  have 
been  entitled  to  tbe  land  and  the  charge  in 
the  same  right,  and  there  would  not  have  been 
any  merger  to  the  prejudice  of  the  son's  creditors : 
(He  Hadcliffe  ;  Radcltffe  v.  Bewes,  ubi  tup.).  This, 
however,  does  not  affect  the  question  before  me, 
which  is  whether  the  father's  own  beneficial 
interest  in  the  7500/..  as  the  sole  next  of  kin  of 
the  son.  has  not  merged,  and  in  my  opinion  it 
has.   Having  once  arrived  at  the  conclusion  that 
it  was  for  tbe  benefit  of  the  father  that  it  should 
merge,  I  eee  nothing  to  prevent  the  extinguish- 
ment of  the  charge  taking  place.  It  is  established 
by  unquestionable   authority  that  where  the 
owner  of  land  becomes  entitled  beneficially  to  a 
charge  thereon  as  next  of  kin  of  a  person  entitled 
to  tbe  charge,  the  charge  will  sink  if  it  is  for  the 
benefit  of  the  person  entitled  to  the  land  that  it 
should,  even  although  some  person  other  than 
the  owner  of  the  land  becomes  the  legal  personal 
representative  of  the  owner  of  the  charge,  and 
even  although  the  charge  be  secured  by  an  out- 
standing term  vested  in  trustees  for  the  purpose 
of  raising  the  charge.    This  was  decided  by  Lord 
Loughborough,  in  1793,  in -the  case  of  Lord 
Campion  v.  Qxenden  (2  Ves.  Jun.  201).   In  that 
case  a  lunatic  was  entitled  to  land,  and  his  Bister, 
Elizabeth  Blomfield,  was  entitled  to  two  sums 
of  1500/.  each  secured  upon  it,  one  of  which  two 
sums  was  secured  by  a  trust  term.   She  died 
intestate,  leaving  her  brother  her  sole  next  of  kin. 
After  the  lunatic's  death,  a  bill  was  filed  by  his 
next  of  kin  claiming  that  these  two  sums  of  1500/. 
each  formed  part  of  the  lunatic's  personal  estate 
and  bad  not  sunk  into  the  land,  and,  on  the  other 
hand,  it  was  insisted  by  Sir  Henry  Oxenden,  the 
heir-at-law  of  the  lunatic,  that  he  inherited  the  land 
free  from  any  charge  in  favour  of  the  personal 
estate.   It  was  urged  on  behalf  of  the  plaintiff 
that  the  two  sums  of  1500/.  each  would  have  been 


liable  for  the  debts  of  Elizabeth,  and  that,  in  the 
absence  of  any  election  by  the  lunatic,  it  ought 
not  to  be  held  that  the  charge  bad  merged  meiely 
because  as  sole  next  of  kin  of  his  bister  the  lunatic 
had  become  entitled  to  tbe  benefit  of  the  charge. 
Lord  Loughborough,  however,  held  that  the  heir 
took  the  land,  discharged  from  the  burden  which 
had  become  merged  in  the  inheritance  :  and  that 
it  made  no  difference  that  one  of  the  two  sums 
was  secured  by  a  trust  term.  This  cute  ia 
precisely  in  point,  and  the  circumstances  are 
undistinguishable  from  the  present.  Again,  in 
Forbes  v.  Moffalt  (ubi  tup.)  Sir  William  Grant 
said :  "  Upon  the  subject "  (of  merger  cr  ex- 
tinguishment of  a  charge)  "a  court  of  equity 
is  not  guided  by  the  rules  of  law.  It  will  some- 
times hold  a  charge  extinguished  where  it  would 
subsist  at  law  and  sometimes  preserve  it,  when 
at  law  it  would  be  merged."  Again,  in  Sicabey 
v.  Stcabcy  (ubi  sup.)  it  was  held  by  Shad  well,  V.O. 
that  certain  charges  on  real  estate  were  kept 
alive  so  far  as  was  necessary  for  the  payment  of 
certain  debts  and  legacies  and  subject  thereto 
sink  into  the  inheritance,  and  that  the  next  of 
kin  had  no  equity  to  have  the  balance  of  the 
amount  of  the  charges  raised  and  paid  to  them. 
Accordingly  I  decide  that  the  7500/.  in  question 
in  this  ca»e  has  sunk  into  the  inheritance. 

Solicitors:  Gush.  Phillips,  Walters,  and  WtL 
Hams ;  Martineau  and  Jieid ;  Robert  Todd. 


KING'S  BENCH  DIVISION. 
Feb.  1  and  2. 

(Before  Lord  Alverstonb,  C.J.,  Wills  and 
Kennedy,  J  J.) 
Rex  v.  Justices  ok  West  Riding  of  York- 
shire; Ex  parte  Ellis,  (a) 

Justices— Quarter  sessions— Appeal  from  licensing 
justices  —  County  solicitor  —  Disallowance  of 
profit  costs  of  justices  :lerk. 

A  county  solicitor  teat  appointed  for  the  West 
Hiding  of  Yorkshire,  ana  paid  a  salary  out  of 
the  county  funds.  His  duty  teas  to  represent 
the  justices  in  all  judicial  business  affecting 
their  acts  as  justices,  including  the  defence  of 
appeals  from  their  decisions  under  the  Licensing 
Acts. 

Held,  that  the  quarter  sessions  were  not  entitled- 
to  disallow  the  profit  costs  of  a  clerk  to  justices, 
who  had  been  retained  to  act  for  such  justices* 
upon  an  appeal  against  a  decision  under  the 
Licensing  Acts,  merely  because  he  was  employed 
by  the  justices  instead  of  the  county  solicitor. 
Cause  shown  against  orders  nisi  for  writs  of 
mandamus  and  certiorari  by  the  justices  of  the 
Quarter  Sessions  of  the  TrV  est  Riding  of  York- 

On  the  5th  Feb.  1903  the  justices  of  the  East 
Morley  division  refused  to  grant  the  certificate 
by  way  of  renewal  of  the  full  licence  of  the  Crown 
Point  Hotel.  The  licensee  g*ve  notice  ot  appeal 
to  the  quarter  sessions,  wnich  appeal  was  dis- 
missed with  oosts. 

The  justices  duly  retained  their  clerk  as  their 
solicitor  to  act  on  their  behalf  in  the  conduct  of 
the  appeal. 

The  justices  for  the  East  Morley  division  having 
also  refused  to  grant  their  certificate  by  way  o£ 
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renewal  of  the  White  Hart  Hotel  the  licensee 
duly  appealed,  and  the  justices  at  quarter  sessions 
allowed  the  appeal. 

The  justices  duly  retained  their  clerk  in  this 
case  also  to  act  on  their  behalf  in  the  conduct  of 
this  appeal. 

It  has  been  the  custom  for  more  than  a  century 
in  the  West  Riding  of  Yorkshire  to  appoint  a 
county  solicitor,  and  that  officer  is  now  appointed 
under  sect.  »>rf  of  the  Local  Government  Act 
188$.  It  is  the  duty  of  that  solicitor,  who 
receives  a  salary  out  of  the  county  funds,  to  repre- 
sent the  justices  in  all  judicial  business  affecting 
their  acts  as  justices,  including  the  defence  of 
appeals  from  their  decisions  under  the  Licensing 
Acts  ;  and  the  fact  that  such  was  the  duty  of  the 
solicitor  was  published  in  the  records  of  the  court, 
and  was  well  known  to  all  the  justices  and  justices 
clerks  in  the  Riding,  and  as  a  mutter  of  practice 
the  county  solicitor  had  always  acted  for  the 
justices  on  appeals  from  their  decisions,  and  this 
practice  was  sanctioned  by  quarter  sessions. 

In  the  case  of  tho  Crown  Point  Hotel  the 
quarter  sessions  ordered  the  appellant,  the 
licensee,  to  pay  to  the  clerk  of  the  peace  for  the 
time  being  of  the  Riding,  to  be  by  him  paid  over 
to  the  justices,  the  parties  entitled  to  the  same,  a 
certain  snm  by  way  of  costs,  which  sum  was,  in 
the  opinion  of  the  court,  sufficient  to  indemnify 
the  justices  from  all  costs  they  bad  been  put  to 
by  reason  of  the  appeal,  and  it  was  "  further 
ordered  that  .  .  .  it  be  an  instruction  to  tho 
clerk  of  the  peace  in  ascertaining  the  amount  to 
be  paid  to  the  said  justices  to  exclude  the  personal 
professional  charges  "  of  the  clerk  to  the  justices, 
who  had  been  employed  instead  of  the  county 
solicitor. 

In  the  case  of  the  White  Hart  Hotel  the 
treasurer  of  the  Riding  was  ordered  to  pay  to  the 
justices  such  sum  as  was  sufficient  to  indemnify 
them  from  ali  costs  and  expenses  to  which  they 
were  put  in  consequence  of  the  appeal,  and  it  was 
ordered  that  the  personal  professional  profit 
charges  of  the  clerk  to  the  justices  Bhould  be 
excluded  "  as  being  costs  not  properly  incurred 
by  the  said  justices  in  the  said  matter,  and  not 
necessary  or  proper  in  the  opinion  of  tho  court  to 
indemnify  the  said  justices.' 

By  the  Alehouse  Act  1828  (It  Geo.  \,  c.  611, 
S.  20: 

In  every  cam  where  notice  of  appeal  againft  the  judg- 
ment of  any  jnetioe  in  or  concerning  the  execution  of 
this  Act  shall  have  been  given,  and  suoh  appeal  shall 
have  been  dismissed,  or  the  judgment  bo  appealed 
against  shall  have  been  affirmed,  or  such  appeal  shall 
have  been  abandoned,  it  shall  bo  lawful  for  the  court  to 
whom  »uch  appeal  shall  have  been  made,  or  intended  to 
be  made,  and  such  court  is  hereby  required  tj  adjudge 
and  order  that  the  party  so  having  appealed,  or  given 
notice  of  hie  intention  to  appeal,  shall  pay  to  the  justice 
to  whom  suah  notice  shall  have  been  given,  or  to  whom- 
soever be  shall  appoint,  such  sum  by  way  of  oosta  as 
shall  in  the  opinion  of  such  court  be  sufficient  to  indemnify 
snob  justico  from  all  coat  and  charge  whatsoever  to 
which  such  justice  may  have  been  pnt  in  consequence  of 
his  having  had  served  upon  him  notice  of  the  intention 
of  such  party  to  appeal  j  and  if  such  party  shall  refuse 
or  neglect  forthwith  to  pay  such  sum,  it  shall  be  lawful 
for  the  said  court  to  adjudge  and  order  that  the  party  so 
refusing  or  neglecting  shall  l>o  committed  to  the  common 
gaol  or  bouse  of  correction,  there  to  remain  until  suoh 
sum  lie  paid.  And  in  every  case  in  which  the  jndgment 
so  appealed  against  shall  be  reversed,  it  shall  bo  lawful 
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for  such  court,  if  it  shall  think  fit.  to  adjudge  and  order 
that  the  treasurer  of  the  county  or  place  in  and  for 
which  snch  justices  whose  judgment  shall  have  been  so 
reversed  shall  have  acted  on  the  occasion  when  ho  shall 
have  given  snob  judgment,  shall  pay  to  such  justice  or 
to  whomsoever  be  shall  appoint  suoh  sum  as  shall  in 
the  opinion  of  such  court  be  suffloient  to  indemnify  each 
initios  from  all  costs  and  charges  whatsoever  to  which 
suoh  jnstioe  may  have  been  bo  put :  and  the  said 
treasurer  is  hereby  authorised  to  pay  the  same  whioh 
shall  be  allowed  to  him  in  his  accounts. 

And  by  the  Licensing  Act  1902  (2  Edw.  7,  c.  28), 
B.  20: 

In  every  case  of  uppeal  against  the  decision  of  any 
licensing  justice  the  court  to  whioh  such  appeal  is  made 
nhall  adjudge  and  order  that  tho  treasurer  of  the  county 
or  place  in  and  for  which  suoh  jnstioe  whose  decision  is 
appealed  against  shall  have  aotod  on  the  occasion  when 
ho  gave  such  decision,  shall  pay  to  suoh  justice  such 
sum  as  in  the  opinion  of  the  court  shall  be  sufficient  to 
indemnify  such  justice  from  all  oosta  and  charges  what- 
soever to  which  snch  justice  may  have  been  so  put,  and 
which  cannot  be  recovered  from  any  other  person,  and 
the  saiii  treasurer  is  hereby  authorised  to  pay  the  tame, 
whioh  shall  be  allowed  to  him  in  his  account.  The 
order  of  the  appellate  court  may  be  made  cither  at  the 
sessions  when  the  appeal  is  hoard  or  at  the  next  ensuing 
sessions,  and  the  costs  may  be  taxed  either  in  or  out  of 
sessions. 

Danckwerte,  K.C.  (Compston  with  him)  showed 
cause. — The  justices  in  quarter  sessions  have, 
nnder  the  statutes,  to  give  the  licensing  justices 
who  appear  upon  tho  appeal  such  costs  in  their 
opinion  as  are  sufficient  to  indemnify  them.  The 
two  sections  that  have  reference  to  these  cases 
are  sect.  20  of  the  Alehouse  Act  1828  and 
sect.  20  of  the  Licensing  Aot  li>02.  The  first 
applies  where  the  appeal  has  been  dismissed,  and 
the  second  where  the  appeal  has  been  successful. 
In  both  sections  the  sum  to  be  allowed  iB  what  is 
sufficient  in  the  opinion  of  the  court  to  indemnify 
the  justices  for  costs  properly  incurred.  If  the 
justices  of  the  Licensing  Sessions  can  employ 
their  own  clerk  where  a  county  solicitor  is  pro- 
vided, tho  county  has  to  pay  twice  over  as  it  is 
liable  for  its  solicitor's  salary  as  well.  This  office 
of  county  solicitor  has  existed  for  a  very  large 
number  of  years,  and  the  solicitor  ia  now  ap- 
pointed under  sect.  6t>  of  the  Local  Government 
Act  1888    He  referred  to 

Reg.  v.  Winder,  83  L.  T.  R*<p.  171  ;  (IDOOj  2  Q.  B. 
066  * 

Rchert*  v.  Jon«,  (1801)  2  Q.  B.  104. 

It  was  held  in  Reg.  v.  Justices  of  London  (62  L.  T. 
Rep.  211;  (1895)  1  Q.  B.  Olti)  that  when  an 
appeal  is  dismissed  the  Court  of  Quarter  Sessions 
has  a  discretion  as  to  the  costs  of  justices  who 
make  themselves  party  to  the  appeal,  and  that  if 
they  have  exercised  their  discretion  by  refusing 
to  give  the  costs  of  their  uppeal  to  licensing 
justices  the  High  Court  cannot  interfere  by 
mandamus.  The  present  case  is  not  one  for 
mandamus,  for  the  justices  have  exercised  their 
discretion  and  have  given  such  coats  as  they  think 
are  necessary  to  properly  indemnify  the  licensing 
justices.  Further,  they  have  not  exceeded  their 
jurisdiction  and  therefore  it  is  not  a  matter  for 
certiorari.    He  also  referred  to 

Reg.  v.  Mi*ldlesex  Justices,  35  L.  T.  Rep.  402  ;  2 

q.  11.  Div.  510; 
Hu  rley  T.  Wert  London  Extension  Raili'-ay,  CO  L.  T. 

R*p.  642  :  14  App.  Cas.  26. 


Rex  r.  Justices  or  West  Riding  ov  Yobeshire;  Ex  parte  Ellis. 
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Brute  Williamson,  for  the  licensee  of  the  Crown 
Point  Hotel,  did  not  contest  the  rules. 

Macmorran,  K.G.  (Greenwood  with  him)  for  the 
licensing  justices. — The  sum  to  be  allowed  must 
be  what  the  justices  in  quarter  sessions  have 
considered  to  be  sufficient  to  indemnify  the 
justices.   He  referred  to 

Reg.  t.  Worcestershire  Justice*,  83  L.  T.  Rep.  272  ; 

(1900)  2  Q.  B.  57G  ; 
Reg.  v.  Winder  (sup  .). 

Whatever  costs  are  reasonable  should  be  paid  to 
the  jastices  by  way  of  indemnity,  but  here  the 
Court  of  Quarter  Sessions  took  upon  themselves 
to  give  a  direction  to  the  clerk  of  the  peace  with 
reference  to  the  principle  upon  which  he  was  to 
tax  which  is  beyond  ther  jurisdiction.  The  orders 
are  bad  on  their  face  in  so  far  as  they  contain 
directions  which  are  ultra  vires  and  so  certiorari 
is  an  appropriate  remedy.  With  regard  to  the 
rules  for  the  writs  of  mandamus  the  justices  at 
quarter  sessions  have  not  in  fact  exercised  their 
statutory  powers.  [Danckicerts,  K.C.  referred  to 
Henderson  v.  Merthyr  Tydfil  Urban  District 
Council  (1900)  1  Q.  B.  4IM-.J 

Lord  Alvebstone,  C.J. — This  case  is  by  no 
means  free  from  difficulty,  but,  having  heard  the 
arguments  on  each  side,  I  have  come  to  the  con- 
elusion  that  these  orders  go  too  far  and  cannot  be 
supported.    It  was  admitted  that  the  effect  of 
sect.  20  of  the  Licensing  Act  1902  was  to  place 
justices  in  the  same  position  with  regard  to  being 
indemnified  from  the  costs  incurred  when  their 
decisions  were  reversed  as  they  were  under  sect.  29 
of  the  Alehouse  Act  1828  when  their  decisions 
'were  upheld.   The  two  cases  before  the  court  are 
therefore  in  the  same  position,  and  it  is  only 
necessary  to  refer  to  sect.  29  of  the  Act  of  1828. 
[His  Lordship  read  that  section  and  continued  : J 
I  think  Mr.  Danckwerts  has  made  good  his  posi- 
tion that  if  the  justices  must  be  taken  to  have 
acted  under  that  section  and  had  fixed  a  sum, 
ascertained  by  them  or  their  clerk  for  them, 
which  in  their  opinion  would  indemnify  the 
licensing  justices  from  the  costs  which  they  had 
been  put  to  in  consequence  of  having  been  served 
with  the  the  notice  of  appeal,  this  court  could  not 
have  interfered  by  certiorari  or  mandamus.  In 
that  case  the  justices  would  have  exercised  their 
discretion,  and  the  court  could  not  therefore 
interfere.  But  looking  at  the  orders  and  affidavits 
I  do  not,  however,  think  that  that  was  the  way  in 
which  the  case  comes  before  us,  or  was  intended 
to  come.   I  agree  that  the  same  question  arises 
on  both  the  orders,  except  that  I  may  say  that 
there  does  not  seem  to  be  tbe  same  reason  for 
making  tbe  order  in  the  case  where  the  appeal 
was  unsuccessful  as  in  that  of  a  successful  appeal, 
for  in  the  latter  case  the  justices'  costs  would 
have  had  to  be  paid  out  of  the  publio  funds.  The 
form  of  tbe  order  made  in  the  unsuccessful  appeal 
shows  that  it  was  not  an  ordinary  order  as  to 
costs,  but  was  an  order  made,  as  was  stated  on 
the  face  of  it,  "  in  view  of  particular  matters 
brought  before  the  court."   It  is  now  clear  on  tbe 
affidavits  what  is  meant  by  "  in  view  of  particular 
matters  brought  before  the  court."   It  appears 
clear,  therefore,  that  the  order  is  not  a  taxa- 
tion of  the  costs  of  the  justices,  but  is  a 
special  order  because  the  court  thought  that 
the  licensing  justices  should  have  engaged  the 
county  solicitor  to  act  for  them  on  the  appeals. 
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It  seems  to  me.  therefore,  that  the  case  is  taken 
out  of  the  mere  question  of  taxation,  and  laiset* 
the  question  as  to  whether  the  Court  of  Quarter 
Sessions  can  take  the  case  out  of  the  section  (29), 
because  the  justices  have  employed  a  solicitor 
other  than  the  county  solicitor.  The  question 
raised  is  whether  there  is  a  legal  obligation  on 
the  licensing  justices  to  employ  the  county  solici- 
tor. I  have  no  doubt  that  there  is  no  statute  or 
rule  of  law  which  compels  the  licensing  justices 
to  employ  a  particular  solicitor.  Sect.  t>6  of  the 
Local  Government  Act  1888  cannot  affect  the 
lights  given  by  sect.  29  of  the  Act  of  1828.  I 
am  of  opinion  that  the  order  drawn  up  under  the 
circumstances  of  the  case  is  not  an  order  under 
sect.  29,  and  bo  is  in  excess  of  the  jurisdiction  of 
tbe  quarter  sessions,  and  therefore  the  objections 
raised  against  the  rules  being  made  absolute  do 
not  hold  good.  Tbe  order  must,  therefore,  be 
quashed,  and,  since  the  magistrates  have  not 
considered  the  question  of  costs,  tbe  matter  must 
be  sent  back  to  them. 

Wills,  J. — I  am  satisfied  that  the  magistrates 
had  no  jurisdiction  to  force  the  licensing  justices 
to  employ  a  particular  solicitor  to  act  for  them. 
It  is  quite  clear  that  the  licensing  justices  cannot 
be  deprived  of  their  right  to  be  indemnified  as  to 
their  costs  merely  because  they  did  not  employ  a 
special  solicitor.  The  Court  of  Quarter  Sessions 
has  assumed  certain  powers  which  they  do  not 
possess.  What  has  been  done  as  appears  on  the 
face  of  the  orders  themselves  was  not  a  matter 
of  taxation,  but  was  an  application  of  a  false 
principle 

Kennedy,  J.— I  agree,  and  I  have  nothing  to 

add-  Orders  absolute. 

Solicitors:  Farmer,  Rawson,  and  Co.;  Clements, 
Williams,  and  Co.,  for  Trevor  Edwards,  Wake- 
field; Walker  and  Rows,  for  E.  O.  Wooler,  Burrows, 
and  Burton,  Leeds  and  Morley. 


Friday,  Feb.  o. 
(Before  Lord  Alverstone,  C.J.,  Wills  and 

Kennedy,  JJ.) 
Lewis  (app.)  v.  Durham  Union  (resps.).(a) 

Rating — Volunteer  drill  hall  and  storehouse  — 
Part  occasionally  let  for  other  purposes — Exemp- 
tion from  rates — Crown  purposes. 

Certain  premises  were  used  as  a  storehouse,  drill 
hall,  &c.,fora  volunteer  battalion,  the  whole  of 
the  property  being  in  the  occupation  of,  and 
vested  in,  the  commanding  ojjicer.  Certain  por- 
tions of  the  premises  were  occasionally  let  for 
lectures,  balls,  Ac,  but  such  letting  was  subser- 
vient to  the  use  of  the  premises  for  military  pur- 
poses. 

The  appellant  was  the  caretaker,  and  did  not 
reside  on  the  premises,  but  the  musical  and 
dramatic  licences  were  taken  out  in  the  name 
of  the  appellant.  The  appellant  was  rated  in 
respect  of  such  portions  of  the  premises  as  were 
let  out  for  the  above-mentioned  purposes. 

Held,  that,  although  the  appellant  was  not  the 
proper  person  to  be  rated,  as  he  was  only  a  ser- 
vant,  yet  those  portions  of  the  premises  tehich 
were  let  out  icere  properly  rateable. 

(u)  Reported  by  W.  ui.  U.  IUkukht,  Esq. ,  U»rriit«r-»l-L»w. 


Lewis  (app.)  v.  Durham  Union  (resps). 
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Case  stated  by  the  order  of  Buoknill,  J.  pursuant 
to  12  &  13  Vict.  c.  4-">,  8.  11,  judgment  in  confor- 
mity with  the  decision  of  the  court  to  be  entered 
on  motion  by  either  party  at  the  Durham  Quarter 
Sessions. 

The  facta  were  as  follows : — 

The  question  to  be  raised  concerns  the  rate- 
ability  of  certain  premises  situated  in  the  parish 
of  St.  Giles,  in  the  city  of  Durham,  and  being 
numbered  40,  41,  and  42,  in  the  street  of  Giles- 
gate,  used  as  a  storehouse,  drill  hall,  sergeant 
instructors'  residence,  officers'  and  non-commis- 
sioned officers'  quarters. 

The  whole  of  the  property  is  <n  the  occupation 
of  the  officer  commanding  the  4th  Volunteer 
Battalion  the  Durham  Light  Infantry,  the  appel- 
lant being  only  a  caretakt  r,  whom  the  overseers 
of  the  poor  for  the  parish  entered  as  the  occupier 
in  the  rate-book. 

The  appellant  is  a  servant  and  is  paid  a  weekly 
wage  for  attending  to  the  premises,  and  does  not 
reside  on  the  premise'. 

The  whole  cf  the  property  is  freehold  and  is 
vested  in  the  commanding  officer  for  the  time 
baing  of  the  4th  Volunteer  Battalion  Durham 
Light  Infantry,  which  consists  ot  about  llH.'o 
officers  and  men.  It  is  subject  to  a  mortgage  of 
<i000l ,  granted  to  the  Public  Works  Loan  Board 
under  the  authority  of  the  Secretary  of  State  for 
War. 

The  buildings  in  question  consist  of  two  doors 
and  a  basement,  with  a  large  drill  hall  between 
the  front  and  back  portions  thereof  extending  to 
the  roDf.  The  primary  purpose  of  the  premises 
is  that  of  a  drill  hall  and  storehouse  for  rifles, 
clothing,  and  other  arms  and  property,  such  as 
camp  equipment,  of  the  battalion. 

The  premises  have  been  duly  certified  as  a  store- 
bouse  by  the  authorities  under  20  &  27  Vict.  o.  Oo, 
a.  26. 

The  owners  have  a  music  licence  from  the 
Durham  city  justices  and  a  dramatic  licence 
from  the  Durham  county  justices  in  respect  of 
so  much  of  the  premises  as  are  used  for  music  or 
theatrical  purposes,  and  these  licences  are  in  the 
namo  of  the  appellant. 

Certain  portions  of  the  premises  are  occa- 
sionally let  for  lectnres,  trade  exhibitions,  con- 
certs, balls,  dramatic,  and  other  performances, 
such  letting  is  subservient,  however,  to  the  use 
of  the  premises  for  military  purposes.  The 
portions  so  let  come  into  competition  with  other 
buildings  in  tbecityof  Durham  which  are  let  in  the 
same  way.  These  building*  are  rated  according 
to  their  annual  value. 

The  respondents  have  rated  such  portions  of 
the  premises  as  are  let  for  the  above  purposes  on 
a  gross  estimated  rental  of  60/.  and  a  rateable 
value  of  *>0/ ,  the  portions  of  the  promises  tued 
exclusively  for  volunteer  or  military  purposes  are 
not  rated. 

The  appellant  contended  that  the  whole  of  the 
premises  are  exempt  from  rateability  under 
sect.  26  of  2ti  k  27  Vict.  c.  63,  and  that  they  are 
also  exempt  as  being  in  the  occupation  of  the 
Grown  for  the  purposes  of  the  Crown,  that  the 
premises  were  erected  and  are  primarily  used  for 
the  purposes  of  the  Crown,  and  the  letting  being 
only  a  secondary  or  subsidiary  use  thereof  when 
not  required  for  the  purposes  of  the  Crown,  and 
that  the  premises  are  not  liable  to  be  rated  for 
any  amount  whatever.   He  also  contended  that 


as  the  profits  obtained  from  the  letting  of  the 
hall  are  appropriated  to  the  repayment  of  the 
6000/.  borrowed  from  the  Public  Works  Loan 
Board,  there  is  no  beneficial  occupation  of  the 
premises  to  render  them  liable  to  be  rated ;  and, 
further,  that  the  person  bo  rated  is  not  the  occu- 
pier nor  in  any  way  beneficially  interested  in  the 
premises. 

The  respondents,  on  the  other  band,  contended 
that  to  entitle  the  premises  to  be  exempt  from 
rateability  under  the  section  above  referred  to 
they  must  be  occupied  exclusively  as  a  storehouse, 
or  for  some  purpose  reasonably  incident  thereto, 
and  must  also  *'  be  occupied  "  merely  for  public 
purposes,  that  such  portions  of  the  premises  as 
are  let  are  not  bo  occupied,  and  that  the  exemp- 
tion, therefore,  does  not  extend  to  these  portions. 
They  further  contended  that  when  so  let  they 
are  not  used  for  the  purposes  of  the  Crown,  that 
the  appellant  is  the  licensee  of  t!i«  premises  and 
responsible  for  their  proper  management  when 
used  under  the  licences,  and  that  he  is  therefore 
properly  rateable  in  respect  thereof ;  and  that  to 
the  extent  of  the  sums  received  for  the  letting 
there  is  a  beneficial  occupation  which  renders 
him  liable  to  be  rated  irrespective  of  the  purposes 
to  which  these  sums  are  applied. 

Hyde  for  the  appellant. — These  premises  are 
occupied  for  Crown  purpose?,  and  so  are  exempt 
from  the  rate.  The  mere  fact  that  some  part  of 
the  premises  are  let  for  other  purposes  does  not 
dn  away  with  the  exemption.  Liability  to  be 
rated  depends  upon  occupation,  and  here  the 
premises  are  occupied  for  Crown  purposes.  In 
Hornsey  Urban  District  Council  v.  Her.nell  (86 
L.  T.  Hep.  4,-23 ;  (1902)  2  K.  B.  73)  it  was  held 
that  premises  used  as  the  headquarters  of  and 
for  the  purposes  of  a  volunteer  battalion  were 
owned  and  occupied  by  the  commanding  officer 
as  a  servant  of  the  Crown,  and  for  the  purposes 
of  the  Crown.    He  also  referred  to 

Jonet  r.  Mertey  Dock*  and  H'lrbovr  Board,  11 

H  .  of  L.  Cm.  443  ; 
SmUh,  V.    Birminghim  Ovnrdinnr,  7  El.    4  Bl. 

483. 

Any  profit  that  is  made  from  these  premises  being 
let  goes  to  the  Crown,  and  is  applied  to  Crown 
purposes— that  iB,  the  expense  of  the  battalion. 
The  mere  fact  that  money  is  made  in  this  way 
does  not  do  away  with  the  exemption.  Bayner 
v.  Dreiritt  VS2  L.  T.  Rep.  718)  cannot  be  relied 
upon  as  an  authority  against  the  appellant  here, 
for  the  point  taken  in  this  case  could  not  have 
been  taken  there,  for  it  was  a  summons  to  enforce 
the  rate,  and  not  an  appeal  against  the  rate. 
He  also  referred  to 

Coombtr  t.  B«rl»hire  J»s/iV#/,  47  L.  T.  Rep.  687; 
50  L.  T.  Rep.  405  ;  tf  Q.  11.  Dir.  17;  V)  CJ.  U. 
Dir.  207;  'J  App.  C<«.  til. 

The  appellant  is  not  the  proper  person  to  be 
rated,  as  the  occupation  of  the  servant  is  the 
occupation  of  the  master: 

Btx  v.  Tyncmouth,  12  East,  40. 

Simey  for  the  respondents. — The  appellant  here 
is  rightly  rated  because  so  far  as  the  premises  are 
rateable  as  being  let  for  these  other  purposes  the 
licences  for  these  other  purposes  are  in  his  name. 
As  to  the  other  point,  these  premises  are  not  exclu- 
sively  used  for  Crown  purposes,  and  pro  tanto  they 
are  not  occupied  by  the  Crown  or  used  for  Crown 
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purposes  and  so  they  are  rateable.  He  referred 
to 

P tar  ton  v.  Atrtstmutt  Committee  of  Holborn  Union, 
63  L.  T.  Itop  351  ;  (1893)  1  Q  B.  3S9. 

This  case  is  covered  by  the  decision  in  Rayner  v. 
Drevoitt  (82  L.  T.  Rep.  718),  and  there  is  no  dis- 
tinction between  lLat  case  and  this  one.  Here 
there  is  an  occupation  in  two  capacities.  In 
respect  of  the  first  the  premises  are  not  rateable 
and  have  not  been  rated.  In  respect  of  the  second 
they  are  clearly  not  exempt,  and  it  can  make  no 
difference  that  the  proceeds  of  these  let  tings  are 
used  for  the  purpote  of  repaying  the  loan.  He 
referred  to 

Rey.  v.  Fuller,  8  Kl.  i.  111.  365  ; 

Homey  Urhan  District  Council  v.  Htnnell.  86 
L.  T.  Rep.  423  ;  (1902)  2  Q  B.  73  ; 

Lancaihir*  Juttites  v.  Cheetham,  8  B.  &  S.  543  ; 
L.  Bep.  3  Q.  B.  14. 

Ryde  in  reply.— The  case  of  Lancashire  Justices 
-v.  Cheetham  (tup.)  is  the  only  one  against  me, 
and,  since  the  case  of  Coomber  v.  Berkshire 
Juttict*  (sup.),  it  is  clear  that  Cockburn,  C.J. 
misapprehended  the  effect  of  Jonts  v.  Mersey 
Dock*  and  Harbour  Board  (tup.). 

Lord  Alvbrstone,  C.J.— I  think  that  Mr.  Ryde 
has  endeavoured  to  get  us  to  adopt  a  test  and 
reject  a  test  inconsistent  with  the  decided  cases. 
I  thought  at  one  time  during  the  argument  thnt 
if  you  had  occupation  of  p remit ej  for  Crown 
purposes,  and  a  utilisation  of  those  premises  for 
other  than  Croan  purposes,  such  a  user  was  not 
the  same  as  an  occupation  and  the  exemption  of 
the  premises  was  not  done  away  with.  But,  having 
gone  through  the  caees,  I  have  come  to  the  conclu- 
sion that  we  have  to  distinguish  between  Crown 
property  and  property  used  for  Crown  purposes, 
and  the  view  I  have  expressed  was  the  riyh tone,  that 
the  proper  word  is  "  used  "  and  not  "  occupied." 
Now,  the  case  of  Pearson  v.  Assessment  Committee 
of  Holborn  Union  (68  L.  T.  Rep.  351;  (1893) 
1  Q.  B.  339)  decides  that  premises  occupied  by  a 
volunteer  corps,  and  being  reasonably  necessary 
for  such  service,  are  occupied  by  servants  of  the 
Crown  for  the  purposes  of  the  Crown  and  there- 
fore are  exempt  from  rates.  I  agree  with  Mr. 
Ryde  that  that  case  shows  that  the  exemption  is 
not  limited  to  the  specific  portion  of  the  premises 
that  is  used  as  a  storehouse  for  the  depositing  and 
safe  keeping  of  arms  and  ammunition,  but 
includes  all  such  parts  of  the  premises  as  are 
reasonably  necessary  for  the  service  of  the  corps, 
but,  as  Collins,  J.  points  out,  "  they  are  exempt  as 
being  in  the  occupation  of  servants  of  the 
Crown  for  the  purposes  of  the  Crown."  That 
ease  established  that  premises  couid  be  exempt 
if  used  for  volunteer  purposes.  One  must  go 
back  and  consider  whether  mere  occupation  by 
the  servants  of  the  Crown  is  the  sole  test, 
and  one  must  consider  whether  there  must 
be  something  amounting  to  occupation  for 
other  purposes  by  other  persons  before  the 
exemption  is  got  rid  of.  Lord  Blackburn  in 
Jones  v.  Mertey  Docks  and  Harbour  Board 
(11  H.  of  L.  Cas.  443),  at  p.  464,  Bays  :  "Long 
series  of  cases  have  established  that  where 
property  is  occupied  for  the  purposes  of  the 
government  of  the  country,  including  under  that 
head  the  police  and  the  administration  of  justice, 
no  one  is  rateable  in  respect  of  such  occupation. 
And  this  applies  not  only  to  proper"  y  occupied 
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for  such  purposes  by  the  servants  of  the  great 
departments  of  State,  such  as  the  Post  Office, 
Smith  v.  Birmingham  (7  EI.  Si  Bl.  483} ;  the 
Horse  Guards,  I/ord  Amherst  v.  Lord  Somers  (2 
T.  R.  372) ;  or  the  Admiralty.  Reg.  v.  Stewart 
(8  El.  &  Bl.  360),  in  all  which  cases  the  occupiers 
might  strictly  be  called  the  servants  of  the 
Crown,  but  also  to  property  occupied  by  local 
police,  Justices  of  Lancashire  v.  Bhelford  (Ell. 
Bl.  &  Ell.  225);  to  courts  and  buildings  occupied 
for  the  assizea  and  for  the  judges'  lodgings, 
Hodgsen  v.  Local  Board  of  Carlisle  (8  El.  Si  Bl. 
116);  or  occupied  as  a  county  court,  Beg.  v. 
Manchester  (3  El.  &  Bl.  336) ;  or  for  a  jail,  Reg.  v. 
Shepherd  (1  Q.  B.  170).  In  these  latter  cases 
it  is  difficult  to  maintain  that  the  occupants 
are,  strictly  speaking,  servants  of  the  Sovereign, 
so  as  to  make  the  occupation  that  of  Her  Majesty, 
but  the  purposes  are  all  public  purposes  of  that 
kind,  which,  by  the  Constitution  of  this  country, 
fall  within  the  province  of  Government,  and  are 
committed  to  the  Sovereign,  so  that  the  occupiers, 
though  not  perhaps  strictly  servants  of  the 
Sovereign,  might  be  considered  in  consimili  catu." 
The  enunciation  of  that  proposition  affords 
ground  for  the  lule  that  it  must  bean  occupation 
for  the  purposes  of  the  Crown,  in  order  to  give 
the  exemption.  But  it  is  said  that  if  you  have  that 
occupation  you  do  not  lose  the  exemption  by  a 
user  of  the  premises  for  other  purposes.  Lord 
Cairns  in  Greigv.  University  of  Edinburgh  (L.  Rep. 
1  H.  L.  Sc.  348)  says  :  "  The  general  principle,  as 
I  understand  it,  approved  of  by  your  Lordships  in 
these  cases  is  this,  that  the  Crown,  not  being 
named  in  the  English  and  Scotch  statutes  on  the 
subject  of  assessment,  and  not  being  bound  by 
statute  when  not  expressly  named,  any  property 
which  is  in  the  occupation  of  the  Crown,  or  of 
persons  using  it  exclusively  in  and  for  the  service  of 
the  Crown,  is  not  rateable  to  the  relief  of  the  poor." 
In  that  case  Lord  Cairns  lays  down  the  test  that 
where  the  property  is  ueed  by  other  persons,  and 
not  by  the  Crown  itself,  the  use  of  such  other 
{.crsons  must  be  exclusively  in  and  for  the 
service  of  the  Crown.  Then  the  case  of  L<incashire 
Justices  v.  Cheetham  (L.  Rep.  3  Q.  B.  14),  if  not 
inconsistent  with  the  other  cases,  is  binding  on 
us.  It  may  not  be  a  right  decision,  but  it  was 
there  held  that  justices  who  by  a  local  act  were 
empowered  to  build  assize  courts  and  to  let  them 
for  other  purposes,  were  rateable  in  respect  of  the 
net  profits  so  made  by  such  letting  as  to  that 
extent  they  had  a  beneficial  occupation  within  the 
principle  established  by  the  case  of  Jones  v. 
Mersey  Docks  and  Harbour  Board  (sup.).  It  may 
be  that  that  case  is  open  to  criticism,  but  it  is 
an  instance  of  a  user  by  servants  of  the  Crown  of 
premises  for  purposes  other  than  the  Crown  pur- 
poses for  which  they  were  built.  Then  the  case 
of  Worcestershire  County  Council  v.  Worcester 
Union  (76  L.  T.  Rep.  139;  (1897)  1  Q.  B.  480) 
lays  it  down  that  county  buildings  which  are 
used  partly  but  not  exclusively  in  and  for  the 
service  of  the  Crown  are  rateable  to  the  relief  of 
the  poor.  It  is  impossible  to  say  that  in  order  to 
get  rid  of  the  exemption  for  rates  the  user  for 
other  purposes  must  amount  to  an  occupation.  I 
also  think  that  Raijner  v.  Drewitt  (82  L.  T.  Rep. 
718)  is  an  authority  in  favour  of  the  view  I  am 
now  taking.  Applying  these  principles  to  these 
facts,  I  think  that  on  the  main  point  which  has 
been  argued  before  us  the  decision  was  right  that 
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480). 


Appeal  allowed. 


Solicitors  :  Grossman,  Pritehard,  Grossman,  and 
Block,  for  Hr.  If.  Oliver.  Durham;  George  Reader 
and  Co.,  for  William  Lisle,  Durham. 


thin  property  was  liable  to  be  rated,  for  I  cannot 
think  that  the  mere  fact  that  the  money  obtained 
by  letting  the  hall  was  used  to  repay  the  loan 
from  the  Public  Works  Loan  Board  cau  make 
that  use  of  the  premises  a  use  for  Crown  purposes. 
With  regard  to  the  other  point,  the  appellant 
here  was  not  the  person  rateable  in  respect  of  the 
premises.  It  is  clear  that  the  occupation  of  the 
servant  is  the  occupation  of  the  master,  and 
nothing  in  the  present  case  shows  that  there 
should  be  any  exception  to  the  rule.  The  mere 
fact  that  the  licences  for  these  premises  have  been 
granted  to  the  appellant  does  not  mako  him 
rightly  rateable. 

Wills,  J. — I  am  of  the  same  opinion.  Where 
the  occupation  of  property  is  only  constructively 
a  Crown  occupation,  the  exemption  from  rating 
only  exists  where  the  whole  beneficial  occupation 
enures  for  the  benefit  of  the  Crown.  Where  it 
enures  for  another  purpose,  then  to  that  extent, 
pro  tanto,  the  premises  are  rateable. 

Kennedy,  J. — I  am  of  the  same  opinion,  and 
I  think  that  this  case  is  substantially  docided  by 
the  decision  in  Worcestershire  County  Council  v. 
Worcester  Union  [Hi  L.  T.  Rep.  139;  (18»7)  1  Q.  B. 


Friday.  Feb.  5. 
(Before  Lord  Ai.vf.rstone.  C.J.,  Wills  and 
Kennedy.  JJ.) 
Bxr.c,  (app.)  v.  CoLQUiioi'N  (reap.),  (a) 
Summary  jurisdiction — Practice— Justices  divided 
in  opinion  —  Adjournment — Case  reheard  by 
further  justices — Jurisdiction. 

An  information  having  been  heard  before  two 
justices  they  retired  to  consider  their  decision. 

Upon  their  return  to  court  they  announced  that 
they  were  divided  in  opinion,  and  they  decided 
to  adjourn  the  hearing  to  a  future  day  to  be 
heard  before  themselves  and  other  justices. 

Held,  that  the  intimation  that  they  were  divided  in 
opinion  did  not  preclude  the.  justices  from 
adjourning  the  hearing  of  the  information. 

Case  stated  by  five  justices  on  an  information 
preferred  by  the  respondent  against  the  appellant 
under  the  Licensing  Acts  1S72-4  for  selling  and 
exposing  for  sale  intoxicating  liquor  during  the 
time  that  the  premises  were  directed  to  be  closed. 

The  informal  ion  first  came  on  for  hearing  on 
Tuesday,  the  18th  Au».  VM'3,  before  two  of  the 
before-mentioned  five  justices,  and,  after  hearing 
the  whole  of  the-  evidence  in  examination  and 
cross-examination  then  adduced  on  behalf  of  the 
respondent  und  appellant  respectively,  the  two 
justices  retired  to  consider  their  decision,  and 
upon  their  return  they  announced  in  open  court 
that  they  were  divided  in  opinion.  Whereupon 
the  solicitor  appearing  for  the  appellant  asked 
that  the  information  should  be  dismissed,  but  the 
two  justices  decided  that  a  more  satisfactory 
decision  could  only  Imj  arrived  at  upon  rehearing 
with  other  of  their  fellow-justices,  and  they  agreed 

(a)  K.  portcd  h?  \V.  in  U.  UtP.Blur,  l$»rrl»lor-at-L»w. 


to  adjourn  the  information  to  a  future  day,  when 
they  and  other  justices  on  the  rota  for  that  day 
would  be  convened  to  rehear  the  information. 

In  reply  to  the  solicitor  for  the  appellant,  who 
asked  whether  they  were  unanimous  in  agreeing; 
to  the  adjournment,  they  stated  that  they  were. 

The  information  again  came  on  for  hearing 
on  Tuesday,  the  15th  Sept.  1!)03,  when  the  two 
justices  who  had  previously  heard  the  information 
and  failed  to  arrive  at  a  satisfactory  decision  and) 
three  other  justices  who  were  on  the  rota  for  that 
day  were  present,  and  the  information  was  beard 
and  determined,  and  the  appellant  was  convicted 
of  the  offence. 

When  the  information  was  called  on  for  hearing 
on  the  15th  Sept.,  counsel  who  appeared  for 
the  appellants  objected  to  the  jurisdiction  of  the 
justices  then  present  to  rehear  the  information,  as 
it  had  been  heard  and  determined  by  the  two 
justices  on  the  18th  Aug.  last,  and  that,  as  the 
two  justices  could  not  agree,  and  as  the  informa- 
tion was  a  criminal  information  upon  which  the 
defendant  and  present  appellant  could  have  been 
fined  on  conviction  and  in  default  of  distress 
could  have  been  imprisoned,  they  could  not  or 
should  not  have  adjourned  the  information,  but 
should  then  have  dismissed  it,  and  he  cited  in 
support  of  this  contention  the  following  cases  : 
Reg.  v.  Ashplant  (52  J.  P.  474)  and  Kinnis  v. 
Graves  (78  L.  T.  Rep.  50:!). 

The  solicitor  who  appeared  for  the  appell«nt 
replied  on  the  point  of  law,  and  contended  that, 
although  it  was  a  criminal  information,  it  was 
competent  for  the  two  justices  who  were  divided 
in  opinion  to  adjourn  the  hearing  to  a  future 
date,  when  the  information  could  be  reheard  by 
them  and  any  other  justices  then  present,  and 
that  no  decision  or  determination  was  come  to  by 
the  two  justices  when  they  agreed  to  adjourn  the 
information,  and  in  support  of  his  contention  he 
cited  the  following  cases :  Reg.  v.  Ashplant  (52 
J.  P.  474)  and  Ex  parte  Evans  (58  J.  P.  2»J0). 

The  five  justices  determined  that  they  h,.d 
power  to  rehear  the  information,  and  counsel  who 
appeared  for  the  appellant  thereupon  asked  tbem 
to  stato  a  case  and  adjourn  further  proceedings 
sine  die  until  such  caw*  was  disposed  of,  but  they 
refused  to  do  so  and  determined  to  hear  the 
evidence,  whereupon  counsel  who  appeared 
for  the  appellant,  not  consenting  to  the  exercise 
of  their  jurisdiction,  retired  from  the  case,  and  the 
respondent  c  tiled  and  examined  one  witness,  who 
was  not  cross-examined  by  the  appellant's  counsel, 
and  the  justices  convicted  the  appellant  as  bc-fore- 
ment  ioued. 

After  the  appellant  had  been  convicted,  counsel 
for  the  appellant  again  applied  to  the  justices  to 
state  a  case,  which  they  agreed  to  do. 

The  justices  were  of  opinion  that  although  the 
information  was  a  criminal  one,  punishable  after 
conviction  by  fine  or  imprisonment,  they  had  a 
right  tc  rehear  the  information;  that  the  two 
justices  who  had  previously  heard  it  had  not 
determined  the  matter  of  the  information,  but 
had  agreed  to  adjourn  the  same  for  rehearing 
before  themselves  and  others  of  their  brother 
justices  so  that  a  more  satisfactory  determination 
could  be  arrived  at;  and  that,  as  the  evidence 
given  on  behalf  of  the  respondent  was  not  dis- 
puted, they  decided  that  the  appellant  was  guilty 
of  the  offence  with  which  lie  was  charged, ; 
they  convicted  him  accordingly. 
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S.  T.  Evan*,  K.C.  {IvorBoxcen  with  him)  for  the 
appellant. — The  powers  of  justices  to  adjourn  are 
contained  in  sect.  16  of  the  Summary  Jurisdiction 
Act  18-18  (11  A  12  Vict.  c.  -13),  which  Bays  that 
"  before  or  during  such  hearing  of  any  such 
information  or  complaint  it  shall  be  lawful  "  to 
adjourn  the  hearing  of  the  same,  and  the  same 
powers  art*  conferred  upon  a  court  of  summary 
jurisdiction,  when  not  a  petty  sessional  court,  by 
sect.  20  (11)  of  the  Summary  Jurisdiction  Act 
1979  (42  A  13  Vict.  c.  49).  This  adjournment  was 
not  "  before  or  during  such  hearing,"  but  after 
the  hearing.  Where  justices  are  divided  equally, 
the  summons  ought  to  be  dismissed.  He  referred 
to 

Reg.  t.  Arhplant,  52  J.  P.  474  ; 
Br  p.rte  Morgan  Evans,  8  Timos  L.  Eop.  641  ;  oo 
app**!,  70  L.  T.  Rep.  45  ;  (1894)  A.  C.  1C. 

[Kennedy,  J.  referred  to  Jones  v.  Williams  (36 
L.  T.  Rep.  559)  and  Lord  Alvebstone,  C.J.  to 
Kinnis  v.  Graves  (78  L.  T.  Rep.  502).] 

Avori,  K.C.  (Lewis  M.  Richards  with  him)  for 
tbe  respondent. 

Lord  Alvebstone,  C.J. —In  this  case  no  ques- 
tion of  mandamus  to  rebear  arises.  I  have  no 
doubt  that  the  words  "  before  or  during  Buch 
bearing  "  include  what  in  the  ordinary  proceed- 
ings of  the  court  would  take  place  before  a  final 
decision  was  given.  It  would  be  lamentable  if, 
when  justices  announced  that  tbey  were  divided 
in  opinion,  that  would  be  such  a  termination  of 
the  hearing  that  they  could  not  deal  any  further 
with  tbe  case.  An  intimation  that  they  were 
divided  in  opinion  would  not  preclude  them  from 
adjourning  tbe  case  any  time  before  their  decision 
was  drawn  up. 

Wills,  J. — I  adhere  to  the  opinion  that  I 
expressed  in  Kinnis  v.  Graves  (78  L.  T.  Rep. 
503),  where,  the  Bench  being  equally  divided,  the 
justices  on  the  advice  of  tbeir  ol)rk,  dismissed 
the  information.  I  there  said:  "I  cannot  help 
saying,  however,  that  in  my  opinion  such  a  course 
was  not  quite  wise.  What  would  have  been  done, 
had  the  case  been  before  the  High  Court,  would 
have  been  to  adjourn  the  summons  and  reconsti- 
tute the  court  so  as  to  obtain  a  decision  which 
would  be  the  decision  of  a  majority — an  effective 
decision."  It  is  quite  clear  that  the  power  of  the 
justices  to  adjourn  tbe  matter  was  not  taken  away 
by  the  words  "  during  such  hearing." 

Kennedy,  J.  agreed.        Appml  dUmMm 

Solicitors :  Riddell  and  Co.,  for  Viner,  Leeder, 
and  Morris,  Swansea ;  Helder,  Roberts,  and  Co., 
for  Laurence  Richards,  Swansea. 


Friday,  Feb.  5. 
(Before  Lord  Alvebstone,  C.J..  Wills  and 
Kennedy,  JJ.) 
Hennen  (app.)  r.  Long  (reap.),  (a) 
Food  and  drugs— Milk—Warranty— Addition  of 
preservative  by  purdmser—Sale  of  Food  and 
I>rugs  Act  1875  (33  A-  39  Vict.  c.  63),  »«.  6,  25. 

A  purchaser  of  milk  with  a  written  warranty,  who 
has  added  a  preservative  to  such  milk,  cannot 
rely  upon  sect.  25  of  the  Sale  of  Food  and  Drugs 

jdet  1875,  even  although  the  addition  of  such 
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preservative  is  not  complained  of  as  an  adultera- 
tion. 

Case  stated  on  an  information  preferred  by  the 
appellant  against  the  respondent  under  sect.  6  of 
tbe  Sale  of  Food  and  Drugs  Act  1875. 

Upon  the  hearing  of  tbe  information  the 
following  facts  were  admitted  or  proved  in  evi- 
dence before  the  justices  : — 

On  the  10th  June  1903  tbe  appellant  purchased 
one  pint  of  new  milk,  for  which  he  paid  from 
tbe  respondent. 

Tbe  appellant  then  divided  tbe  milk  in  accord- 
ance with  the  Act,  and  one  part  he  took  to  the 
public  analyst,  whose  certificate  showed  tbat  the 
sample  was  deficient  in  fat  to  tbe  extent  of  3  per 
cent.,  and  contained  added  water  to  the  amount 
of  5-2  per  cent,  at  least,  and  that  the  sample 
contained  boric  acid  as  a  preservative. 

On  tbe  9th  July  1903  tbe  appellant  received 
from  the  respondent's  solicitors  a  written  notice 
t  hat  on  the  hearing  of  tbe  information  tho  respon- 
dent would  rely  on  the  defence  that  tbe  respon- 
dent purchased  the  milk  in  question  as  the  same 
in  substance  and  quality  as  tbat  demanded  of 
him  by  the  appellant,  and  with  the  written 
warranty— namely,  that  it  was  new  milk  unadul- 
terated and  with  all  its  cream— to  that  effect, 
and  tbat  he  had  no  reason  to  believe  at  the  time 
be  sold  the  milk  that  it  was  otherwise,  and  that 
he  sold  the  milk  in  the  same  Btate  as  he  pur- 
chased it.  Tbe  notice  also  gave  the  name  of  tbe 
person  from  the  respondent  received  the  milk. 

The  respondent  gave  evidence,  and  be  admitted 
that  be  bad  put  into  the  milk  in  question  an  ounce 
of  milk  preservative  to  each  ten  gallons  of  milk. 
He  stated  that,  although  by  tbe  directions  on  the 
packet  in  which  tbe  milk  preservative  so  used  by 
him  as  aforesaid  was  contained  it  appeared  that  the 
preservative  should  be  dissolved  in  water  before 
being  put  into  milk,  he  bad  not  followed  the 
directions,  but  bad  put  tbe  same  into  the  milk 
in  a  dry  condition  without  dissolving  the  same. 
The  respondent  stated  that  be  had  not  discovered 
that  tbe  preservative  left  any  sediment. 

It  was  proved  by  tbe  borough  analyst  on  behalf 
of  the  appellant  that  dry  boric  acid  would  dissolve 
in  milk  but  slowly,  and  would  very  likely  leave  a 
sediment,  but  that  there  was  no  sediment  in  the 
sample  of  milk  in  question  and  which  he 
analysed. 

The  respondent  contended  tbat  the  agreement 
was  a  warranty,  and  was  a  complete  defence 
under  sect  25  of  the  Sale  of  Food  and  Drugs  Act 
1875. 

The  appellant  contended  that  sect.  25  of  the 
Act  of  1875,  required  tho  respondent,  relying  on 
tbe  agreement  as  a  warranty,  to  prove  also  that 
he  bad  no  reason  to  believe  at  tbe  time  he 
sold  it  that  the  milk  was  other  than  of  the 
nature,  substance,  and  quality  demanded  by  tbe 
appellant,  and  that  he  sold  it  in  tbe  same  state  as 
when  he  purchased  it ;  that  by  the  respondent's 
own  admission  the  milk  in  question  was  not  in  tbe 
same  state  as  when  he  purchased  it,  by  reason  of 
his  having  added  matter  thereto  as  aforesaid ;  and 
tbat  the  warranty  was  therefore  not  an  answer  to 
tbe  charge,  and  the  respondent  was  not  entitled 
to  be  discharged  from  the  prosecution. 

Tbe  justices,  being  equally  divided  as  to 
whether  the  warranty  constituted  under  the 
circumstances  a  defence  entitling  the  respondent 
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to  be  discharged  from  the  pros;cution,  dismissed 
the  information. 

S.  H.  Emanv.rl  for  the  appellant. 
The  respondent  did  not  appear. 

Lord  Alverstone,  C.J. — This  case  must  go 
back  to  the  justices.  It  was  said  that  the 
warranty  was  a  defence,  as  only  boric  acid  was 
added,  and  the  milk  was  sold  in  the  same  state  as 
when  it  was  purchased,  because  tho  boric  acid  had 
nothing  to  do  with  the  adulteration  alleged. 
When,  however,  one  looks  at  sect.  25  of  the  Sale 
of  Food  and  Drugs  Act  1875,  it  is  not  the  written 
warranty  only  that  affords  a  defence,  but  the 
defendant  must  show  the  other  matters  required 
by  the  section.  When  it  was  found  that  the 
respondent  had  put  in  boric  acid,  the  case  to  be 
tried  was  not  under  sect.  25,  but  under  the  protec- 
tive words  of  sect.  t>.  The  milk  here  was  not 
sold  in  the  same  state  as  the  respondent  purchased 
it.  and  the  justices  ought  not  to  have  held  that  the 
warranty  waB  a  defence. 

Wills,  J. — I  am  of  the  same  opinion,  and  I 
only  desire  to  add  a  few  words.  Sect.  25  of  the 
Act  is  plain  that  the  article  must  be  sold  in  the 
same  state  as  when  the  defendant  purchased  it, 
and  no  question  can  be  raised  as  to  whether  or 
not  the  substance  or  matter  added  did  any  harm 
or  not.  If  the  warranty  is  going  to  be  relied  on, 
the  defendant  must  Bhow  that  what  was  sold  was 
exactly  what  was  purchased. 

Kennedy,  J. — T  think  the  section  ic  quite  clear, 
and  1  do  not  see  how  there  is  any  doubt  about 
the  matter.  In  order  that  a  defendant  may  be 
discharge!  from  the  prosecution,  he  must  prove 
that  be  purchased  the  article  in  question  as  the 
same  in  nature,  substance,  and  quality  as  that 
demanded  of  him  by  the  prosecutor  and  with  a 
written  warranty  to  that  effect ;  that  he  had  no 
reason  to  believe  at  the  time  when  he  sold  it  that 
it  was  otherwise  ;  and  that  he  sold  it  in  the  same 
state  as  when  he  purchased  it.  If  a  man  adds 
boric  acid  to  milk  after  he  has  received  it,  how 
can  he  sell  it  in  the  same  state  as  when  he  pur- 
chased it  when  he  sells  milk  plus  acid  ? 

Appeal  allowed. 

Solicitors :  Prior,  Church,  and   Adams,  for 
Ii.  It.  Linthorne,  Southampton. 


Friday,  Feb.  5. 

(Before  Lord  Alverstone,  C.J.,  Wills  and 
Kennedy,  JJ.) 

Linzell  (app.)  v.  Felixstowe  and  Walton 
Urban  District  Council  (rasps).  i«) 

Loral  government — By-law — Building — "  Place  of 
habitual  employment  for  any  person  in  any 
bu*ine$$  " — StabUs  of  building  contractor. 

By  byliw  A'o.  2  certain  buildings  which  nhould 
not  be  constructed  or  adapted  to  be  u$ed  "  as  a 
place  of  habitual  employment  for  any  person  in 
any  manufacture,  trade,  or  business  "  irere  to 
be  exempt  from  the  by-laws  relating  to  new 
buildings. 

Held,  that  a  building  divided  into  three  parti,  con- 
fitting  of  a  rain  goods  store,  a  timber  store,  and 
stables,  used  by  a  building  contractor,  was  not  a 
building  used  "  as  a  place  of  habitual  employ. 
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ment  for  any  person  in  any  manufacture,  trade, 
or  business  "  even  although  part  consisted  of  the 
stables. 

Case  stated  on  an  information  preferred  on 
behalf  of  the  respondents  charging  the  appellant 
with  having  erected  a  new  building  contrary  to 
by-law  10  of  the  by  laws  in  force  of  the  urban 
district  of  the  respondents. 
By  by  law  2 : 

Tbo  following  buildings  aboil  be  exempt  from  the 
operation  of  the  by-lawa  relating  to  new  straeta  and 
buildings :  .  .  .  (<)  Any  building  wbicb  shall  not 
.  .  .  be  oonetrncted  or  adapted  to  be  u»«d  either 
wholly  or  partly  for  human  habitation  or  aa  a  plaoe  of 
habitnal  employment  for  any  peraon  in  any  manufac- 
ture, trade,  or  baiineaa.    .    .  . 

By-liw  10  related  to  new  buildings. 

The  appellant  was  a  building  contractor,  and 
the  building  in  question,  which  was  erected  in 
timber  and  roofed  in  wood,  was  divided  by  par- 
titions whi^h  did  not  extend  above  the  eaves  of 
the  roof.  One  end  was  used  as  a  cement  store 
and  rain  goods  store,  the  middle  portion  was  used 
as  a  timber  store,  and  the  other  end  was  a  stable. 
In  this  stable  the  horses,  employed  by  the  appel- 
lant in  his  trade,  were  kept. 

The  respondents  contended  that  the  bnilding 
was  constructed  or  adapted  to  be  used  as  a  place 
of  habitual  employment  for  any  person  in  any 
manufacture,  trade,  or  business,  and  that  there- 
fore it  was  not  exempted. 

The  justices  were  of  opinion  that  the  building 
was  not  exempted  under  the  by-law,  and  they 
therefore  convicted  the  appellant. 

Athton  for  the  appellant. 

R.  Cunningham  Glen  for  the  respondents. 

Lord  ALVER8TONE,  C.J. — This  case  seems  to- 
be  a  striking  instance  of  the  absolute  necessity  of 
using  some  discretion  ami  common  sense  in 
drafting  these  by-laws.    I  sympathise  very  ranch, 
if  1  may  be  allowed  to  say  so,  with  Mr.  Glen  a 
contention.    I  think  it  is  ridiculous  that  stables 
should  be  exempt  from  drainage  regulations.  It- 
is  uioat  desirable  that  stables  should  be  subjected 
to  drainage  regulations ;  but,  in  the  name  of  all 
that  is  common  sense,  why  cannot  the  by-laws 
say  stables  if  they  mean  stables  I'  When  you  look 
at  the  framing  of  this  by  law,  it  does  not  tend 
to  assist  the  builder  or  anybody  else  to  know  what 
they  may  do.    By-law  10  begins  by  including 
every  building.   So  far  there  ia  no  difficulty. 
Then  there  are  a  long  series  of  exemptions  in 
by-law  2,  and  any  building  is  exempted  which 
shall  nob  exceed  30ft.  in  height  and  does  not 
contain  more  than  125.000  cubic  feet.    We  then 
get  a  general  exemption  which  exempts  certain 
buildings.   The  buildings  in  question  consist  of 
one  structure  in  timber,  roofed  in  wood,  and 
divided  by  partitions.    One  end  ia  used  as  a 
cement  store,  the  middle  portion  as  a  timber 
Btore,  and  the  other  end  as  a  stable.    It  is  stated 
by  the  respondents  that  no  part  of  the  buildings 
except  the  stables,  is  adapted  to  be  used  for  the 
habitual  employment  of  a  person  in  a  manufac- 
ture, trade,  or  business.    I  think  the  magistrates 
have  stated  this  case  not  as  a  finding  on  tbe  facts, 
but  they  have  stated  the  facts  as  regards  the 
building,  and  ask  whether  they  come  within  the 
words  of  the  by-law.    It  seems  to  me  the  building 
is  not  within  the  words  "  a  place  for  tho  habitual 
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employment  of  a  person  in  a  manufacture,  trade, 
or  business,"  because  horses  are  groomed  and 
kept  by  a  horsekeeper,  who  is  employed  by  the 
builder.  I  must  say  if  tbe  building  is  exempt 
under  the  portion  of  the  by-law  relating  to 
3oft.,  in  order  to  bring  it  in  again  under  some 
other  words,  they  ought  to  be  more  reasonably 
clear  than  "  as  a  place  adapted  to  be  used  for  the 
habitual  employment  of  any  person  in  a  manu- 
facture, trade,  or  business."  It  cannot  be  that 
because  a  man  grooms  a  horse  that  that  is  a  trade 
or  business.  While  I  agree  that  it  is  desirable 
tbat  there  should  be  by-laws  which  should  include 
the  drainage  of  stables,  I  think  this  by-law  is  not 
sufficient  to  make  out  that  this  building,  which 
is  not  3oft.  high,  comes  within  it.  I  think,  there- 
fore, the  appeal  must  be  allowed. 
Wills,  J.— I  agree. 

Kennedy,  J. — I  am  of  the  same  opinion. 

Appeal  alloiced. 

Solicitors :  Field,  Roscoe.  and  Co.,  for  L>  ighton 
and  Aldous,  Ipswich  ;  linker,  Lee;  and  Co.,  for 
F.  B.  Jennings,  Felixstowe. 


Supreme  Court  of  |ttbicatttre. 


COURT  OF  APPEAL. 

Friday,  Feb.  12. 
(Before  Vacohan  Williams,  Stirling,  and 
Cozens-Harpy,  L  JJ.) 
Re  Hancock  ;  Ex  parte  Hilleary.  (a) 

APPEAL  IN  BAXKRCPTCT. 

Bankruptcy — Right  to  annul  adjudication — Debtor 
presenting  his  own  petition — E  ideavour  to  avoid 
committal  order — Abuse  of  process  of  court — Pro- 
perty  vesting  in  trustee — Personal  earnings  of 
debtor  —  Weekly  icage*  —  Commission  —  Bank- 
ruptcy Act  1883  (43  &  47  Vict.  c.  52;,  «.  44. 

The  weekly  wages  and  commission  earned  by  a 
bankrupt  between  the  commencement  of  his 
bankruptcy  and  his  discharge  are  personal  earn- 
ings of  the  bankrupt  and  belong  to  his  trustee, 
except  to  much  as  is  necetmr  <j  for  the  mainten- 
ance of  the  bankrupt  and  hi*  lamily. 

Re  Roberts  (81  L.  T.  RepAMT  ■ '(1900)  1  Q,  B.  122) 
followed. 

A  debtor,  with  the  intention  of  evading  a  committal 
order  made  against  him  upon  a  judgment  sum- 
mons, presented  hit  own  bankruptcy  petition, 
upon  ichich  a  receiving  order  xoas  made.  Bis 
income  was  about  3<M.  a  year  from  weekly 
wages  and  commission,  and  the  judgment  creditor 
was  his  only  creditor,  the  debt  amounting  to 
about  200/.,  being  the  balance  of  a  judgment 
obtained  against  him. 

Held,  that  the  presentation  of  the  petition  by  the 
debtor  was  not  an  abute  of  the  process  of  the 
court. 

Appeal  by  certain  creditors  from  the  refusal  of 
the  registrar  to  rescind  a  receiving  order  founded 
on  the  bankrupt's  petition. 

The  bankrupt  was  in  employment  as  a  salesman 
in  a  cabinet  factory,  and  received  a  weekly  salary 
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of  51.  and  certain  commission,  his  total  income 
amounting  to  about  3001.  a  year. 

In  1899  the  creditors  obtained  judgment  against 
tbe  debtor  for  2141.  and  costs,  and  tbey  afterwards 
obtained  an  order  against  him  for  payment  of 
tbat  sum  by  instalments  of  41.  a  month. 

On  three  occasions  committal  orders  were 
obtained  against  the  debtor  in  default  of  payment 
of  amounts  due  in  respect  of  the  4/.  a  month,  and 
he  then  paid  the  amounts  due. 

On  the  8th  Aug.  1903  a  farther  committal 
order  was  obtained  in  respect  of  an  overdue 
instalment,  and  on  the  14th  Aug.  be  presented  his 
petition  under  sect.  8  of  the  Bankruptcy  Act  1883, 
alleging  be  was  unable  to  pay  his  debts,  and 
was  afterwards  adjudicated  a  bankrupt,  and  a 
receiving  order  was  made. 

The  only  creditors  who  proved  were  the  judg- 
ment creditors,  and  for  the  bulance  of  the  judgment 
debt. 

H.  Reed,  K  C.  and  Stephen  Lynch  for  the  appel- 
lants.— Tbe  presentation  of  this  petition  by  the 
debtor  was  an  abuse  of  the  process  of  the  court. 
It  was  done  to  avoid  the  effect  of  the  committal 
order.  Unless  there  was  proof  that  he  had  means, 
the  order  would  not  have  been  made.  The  case 
of  Ex  parte  Painter  ;  Re  Painter  (7  1  L.  T,  Rep. 
581 ;  (1895)  1  Q.  B.  85)  is  in  favour  of  the  debtor, 
but  that  case  was  distinguished  in  Re  Belts ; 
Ex  parte  Official  Receiver  (84  L.  T.  Rep.  427; 
(1901)  2  K.  B.  39),  which  is  a  similar  case  to 
this,  and  there  the  receiving  order  was  rescinded. 
The  debtor  ought  not  to  be  allowed  to  avoid 
the  committal  order  made  against  him  by  filing 
a  petition  in  bankruptcy.  Here  the  debtor'e- 
weekly  wages  cannot  be  administered  in  the 
bankruptcy.  [Vacohan  Williams,  L.J. — After 
payment  of  what  is  necessary  for  the  support  of 
the  debtor  and  his  family,  the  trustee  will  be 
entitled  to  the  balance :  ( Graydon,  74  L.  T. 
Rep.  175;  (1S96)  1  Q.  B.  417)  ]  The  report  of 
the  trustee  is  that  there  are  no  assets.  They 
also  leferred  to 

Bankruptcy  Act  1683,  is.  7,  8,  9,  S3. 

Muir  Mackenzie  for  the  debtor. — This  case  is 
within  Ex  parte  Painter  (ubi  sup.),  and  there  has 
been  no  abuse  of  tbe  process  of  the  court.  Re  Belts 
(ubi  sup.)  was  a  very  different  case.  There  the 
court  considered  that  the  debtor  had  been  committ- 
ing a  series  of  frauds  on  his  creditors,  he  having 
twice  before  at  short  intervals  presented  a  bank- 
ruptcy petition  with  the  object  of  evading  com- 
mittal orders.  This  is  a  very  different  case. 
The  debtor  owes  a  debt  of  200/.,  which  he  cannot 
pay,  and  it  is  no  abuse  of  the  process  of  the  court 
to  seek  the  protection  of  the  Bankruptcy  Acts 
and  so  avoid  being  sent  to  prison  and  perhaps 
losing  his  employment.  The  trustee  will  be 
entitled  to  retain  for  the  creditors  so  much  of  the 
debtor's  earnings  as  is  not  necessary  for  the 
maintenance  of  himself  and  his  family : 

R«  Graydon,  74  L.  T.  Rep.  175  ;  (lSDC)  1  Q.  B. 
417; 

Ri-  Roberts,  81  L.  T.  Rop.  4«7  ;  (1000)  1  Q.  TJ. 
122  . 

Sloolbrea-  v.  Roberts,  83  L.  T.  R«i>.  37;  <1900>  2 
Q.  IS.  497 ; 

Re  Shine,  60  L.  T.  R*p.  146 ;  (1S1>2)  1  Q.  B.  522. 
Reed,  K.C.  in  reply. 

Vavghan  Willi  ams,  L  J.— I  think  the  decision 
of  tne  registrar  was  perfectly  right,  and  that  there 
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is  no  ground  for  saying  that  the  making  of  the 
receiving  order  or  the  adjudication  on  the  debtor's 
own  petition  was  an  abuse  of  the  process  of  the 
court.  In  Re  Roberta  {ubi  »>ip.)  it  was  decided 
that  under  sect.  41  of  the  Bankruptcy  Act  1**3, 
which  rests  in  the  trustee  all  property  belonging 
to  the  bankrupt  at  tbe  commencement  of  the 
bankruptcy  or  acquired  by  him  before  discharge, 
all  personal  earnings  ot  the  bankrupt  between 
the  commencement  of  his  bankruptcy  aud  his 
discharge  belong  to  his  trustee,  save  only  what  is 
necessary  for  the  support  of  the  bankrupt  and 
hie  family.  Having  regard  to  that  decision,  which 
was  by  no  means  the  hret  decision  to  that  effect, 
it  is  quite  plain  that  these  creditors  can  obtain 
payment  of  their  debt  out  of  the  balance  of  the 
personal  earnings  of  the  bankrupt  after  payment 
of  what  is  necessary  for  the  support  of  himself 
and  his  family,  and  nothing  brought  about  by 
this  adjudication  ought  to  prejudice  the  credi- 
tors in  any  degree.  The  very  money  which  they 
seek  to  get  from  time  to  time  by  committal 
orders  will  come  to  them  by  reason  of  this  adjudi- 
cation. Under  these  circumstances  it  seems  to 
me  impossible  to  say  that  the  presentation  of 
this  petition  was  an  abuse  of  the  process  of  the 
court.'  It  is  true  the  result  of  the  receiving  order 
will  he  that  the  debtor  will  not  be  liable  from 
time  to  time  to  the  pressure  of  a  committal  order, 
but  I  am  not  prepared  to  say  tbe  Legislature  did 
not  intend  that  a  debtor  who  was  being  subjected 
to  such  pressure  might  relieve  himself  by  ob- 
taining an  adjudication  in  bankruptcy  against 
himself.  But,  as  I  have  already  pointed  out,  this 
is  not  a  case  in  which  the  debtor  could  thereby 
achieve  tbe  result  of  relieving  himself  from  pay- 
ment of  tbe  debt  due  to  his  only  creditors.  On 
the  contrary,  that  debt  will  or  may  be  paid  to 
these  creditors  by  the  statutory  means  which  the 
Legislature  intended  to  apply  iu  a  case  such  as 
this.  I  think,  therefore,  tliat  it  is  impossible  in 
the  present  case  to  say  that  the  presentation  of 
this  petition  was  an  abuse  of  the  process  of  the 
court. 

Stirling  and  Cozens-Hardt,  L.JJ.  con- 
curred. 

Solicitor  for  the  appellant,  R.  J.  Gooch. 
Solicitor  for  the  respondent,  Thorn  is  Claries. 


Wednesday,  Ftb.  17. 
(Before  Vavohan  Williams,  Stirling,  and 
Cozens-Hardy,  L.JJ.) 
Robertson  v.  Buchanan,  (c) 

APPEAL  FROM  THE  CHANCERY  DIVISION. 

Covenant — Sale  of  medical  practice — Covenant  not 
to  set  up  in  practice  within  certain  distance — 
Residence  beyond  distance— Attending  former 
patients  within  distance. 

Where  on  the  sale  of  a  medical  practice  the  vendor 
covenants  not  to  "  set  up  in  practice  "  within 
the  distance  of  two  mites  from  the  house  at 
which  he  carried  on  the  practice  sold,  he  does 
not  commit  a  breach  of  that  covenant  by  attend, 
ing  at  their  request  for  remuneration  two  or 
three  of  his  former  patients  within  that  dis'ance, 
though  it  is  not  essential  to  the  breach  of  such 
a  covenant  that  the  vendor  should  reside  within 
the  prohibited  area;  he  may  reside  beyond  the 

(a)  Reported  by  W.  C.  Bus,  Ej^.,  BttrliiK^i-U*. 


[Ct.  of  App. 


distance  and  yet  commit  a  breach  of  the  covenant 
by  acts  done  within  it. 
Decision  of  Joyce,  J.  affirmed. 

Br  an  indenture  dated  tbe  14th  March  1001.  and 
made  between  J.  Buchanan  of  the  one  part  and 
J.  Robertson  of  the  other  part  (after  reciting  a 
lease  of  No.  337.  Brixton-road.  and  its  assignment 
to  J.  Buchanan,  and  that  J.  Buchanan  had  agreed 
to  sell  and  assign  to  J.  Robertson  tbe  premif.es 
together  with  the  practice  of  a  physician  and  sur- 
geon then  or  lately  carried  on  by  J.  Buchanan 
upon  the  premises  at  the  price  of  750/.),  J. 
Buchanan,  in  consideration  of  the  said  sum  of 
750/.,  assigned  to  John  Robertson  the  residue  of 
the  said  lease  of  Xo.  337,  Brixton-road.  and  also 
his  practice  as  a  physician  and  surgeon  carried  on 
by  him  at  that  address,  and  the  goodwill .  benefits, 
and  advantages  thereof;  and  Buchanan  cove- 
nanted with  Robertson 

That  be  the  said  John  Buchanan  will  not  for  a  period 
of  ten  yeara  computed  from  the  14th  day  of  February 
last,  exoept  with  the  consent  of  the  said  John  Robertson, 
net  up  in  practice  as  a  physician  and  aurifpon  either  alone 
or  jointly  with  any  other  person  or  persons  whomsoever 
within  the  distance  (as  the  crow  niee)  of  two  miles  of 
No.  337,  Brixton-road  aforeiaid. 

At  the  beginning  of  19u3  J.  Buchanan  took  up 
his  residence  at  No.  iio9,  Vauxhall  Bridge-road, 
which,  it  was  alleged,  was  only  554  yards  outside 
the  prescribed  radius,  and  practised  as  a  physician 
and  surgeon,  having  plates  with  his  name  on 
them  on  the  door  and  gate  of  the  premises. 

Robertson  afterwards  commenced  this  action 
against  Buchanan,  and  alleged  that  tbe  defen- 
dant had  since  been  soliciting  and  attending 
some  of  bis  old  patients  within  the  prescribed 
radius,  and  claimed  an  injunction  to  restrain  tbe 
defendant  from    settiug  up  in  practice  as  a 

Enyaician  or  surgeon  within  two  miles  of  No.  .'137, 
rixton-road,  in  breach  of  the  covenant  contained 
in  the  indenture  of  the  14th  March  1!K>1,  and 
an  injunction  to  restrain  the  defendant  from 
soliciting  or  canvassing  the  former  patients  of 
the  defendant  in  his  practice  of  physician  and 
surgeon  sold  by  him  to  the  plaintiff. 

Tbe  plaintiff  then  moved  for  an  interim  injunc- 
tion. 

In  his  affidavit  in  support  of  the  motion  the 
plaintiff  relied  on  two  ca*es  in  which  he  alleged 
tbe  defendant  had  solicited  two  old  patients. 

The  defendant  in  his  affidavit  denied  that  he 
bad  solicited  any  of  his  old  patients.  He  deposed 
that  he  had  attended  one  lady  only  at  her 
express  written  request.  As  to  the  other  case,  be 
said  the  lady  was  a  personal  friend  on  whom  be 
happened  to  call,  and  at  her  request  he  gave  her 
a  prescription  and  received  no  fee  for  doing  so. 

Tbe  defendant  also  deposed  that  at  the  time  of 
tbe  sale  he  refused  to  enter  into  a  covenant 
restraining  him  from  carrying  on  practice  within 
a  certain  limit,  but  offered  not  to  set  up  in 
practice  within  a  radius  of  two  miles  if  the 
plaintiff  agreed  that  he  might  carry  on  practice 
by  visiting  patients  if  requested  without  restric- 
tion ;  and  tLat  he  expressly  pointed  out  to  the 
plaintiff  that  under  the  proposed  arrangement  he 
would  be  entitled  to  attend  the  plaintiff's  next- 
door  neighbour  if  requested,  though  he  could  not 
have  a  house  or  surgery  for  practice  within  the 
radius. 

This  was  denied  by  the  plaintiff. 


Robertson  v.  Buchanan. 
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Toe  motion  came  before  Jojcs,  J.  on  the  17th 
Dec.  1U03,  when  no  order  was  made  except  that 
the  costs  be  costs  in  the  cause. 

The  plaintiff  appealed,  and  the  notice  of  appeal 
claimed  an  injunction  to  restrain  the  defendant 
from  setting  up  in  practice  or  practising  as  a 
physician  or  surgeon  within  the  prohibited  area. 

Itwas  agreed  that  the  appeal  should  be  treated 
as  the  trial  of  the  action. 

Hamilton,  K.C.  and  G.  Lawrence  for  the  appel- 
lant.— The  defendant,  having  covenanted  not  to 
"  set  up  in  practice  "  within  this  radius,  is  not 
entitled  to  take  a  house  just  outside  it  and  attend 
patients  within  it.  A  covenant  not  to  "  set  up  " 
in  practice  is  equivalent  to  a  covenant  not  to 
start  and  carry  on  practice.  A  general  prac- 
titioner may  practise  in  more  than  one  place; 
that  is,  he  may  have  his  residence  at  one  place 
and  also  carry  on  practice  at  another  place. 
This  covenant  can  be  broken  by  the  defendant 
attending  patients  within  the  radiuB  although  he 
resides  outside  it : 

Mitchell  v.  JWer,  23  L.  J.  273,  Q.  B. 

It  is  not  essential  to  the  practice  of  a  surgeon 
or  physician  that  he  should  have  any  house 
at  all: 

I  aimer  v.  Mallttt,  58  L.  T.  R»p.  (34  ;  30  Ch.  DIv. 
411; 

Turner  v.  Evan;  2  Ds  G.  M.  4  G.  740 ;  2  Ell.  &  B. 
512. 

It  is  immaterial  whether  the  words  used  are  "  set 
ap  "  or  '•  compete."  The  covenant  means  that  the 
defendant,  having  sold  his  practice  to  the  plaintiff, 
will  not  destroy  the  value  of  what  he  has  sold. 
The  pnrcbaser  is  entitled  to  the  practice  he  has 
paid  for : 

Robert  v.  Drury,  57  L.  J.  504,  Ch. 

Younger,  K.C.  and  E.  G.  Palmer  for  the  defen- 
dant.— All  the  plaintiff  has  purchased  is  the  right 
of  the  defendant  to  set  up  in  practice  within  the 
limited  district,  and  to  solicit  his  old  patients. 
The  sale  of  the  goodwill  prevents  the  solicitation  : 
the  covenant  does  not — it  only  refers  to  the  under- 
taking  of  the  defendant  not  to  place  himself 
within  two  miles  of  the  old  address.  The  pro- 
pinquity of  a  doctor  to  his  patients  is  of  import- 
ance. "  Set  np "  does  not  mean  the  same  as 
"  carry  on."  In  the  cases  referred  to,  the  words 
were  "  carry  on."  The  defendant  has  not  sat  up  in 
practice  within  two  miles  of  the  old  address.  In 
Trego  v.  Hunt  (73  L.  T.  Rep.  514 ;  (1896  i  A.  C.  7) 
it  was  held  that  where  the  goodwill  of  a  business 
is  sold  (without  further  provision1,  the  vendor 
may  set  no  a  rival  business  though  he  may  not 
canvass  the  <  utomers  of  the  old  firm,  and  this 
covenant  was  u>  provide  against  that  They  also 
referred  to 

Kemp  v.  Bird,  37  L.  T.  Rsp.  53  :  5  Ch.  Div.  974  : 
Oophtr  Diamond  Company  v.  Wood,  80  L.  T.  K*p. 

801  ;  (1902)  1  Ch.  950  ; 
Key  and  Elpbinstons's  Precedents  in  Convey  anciop , 
Agreement  to  terve  as  an  Assistant  to  Medie»l 
Practitioners,  sect.  7,  7th  edit.,  p.  29 ; 

Hamilton,  K.C.  in  reply. 

Vau.ihan  Williams,  LJ.  —  The  parties,  I 
understand,  have  agreed  this  appeal  shall  be 
treated  as  the  trial  of  the  action.  I  am  not 
sure  that  I  am  very  pleased  that  that  is  the 
case,  because  I  have  no  doubt  that,  when  the 
parties  agreed  that  that  should  be  so,  they  in- 


tended to  obtain,  and  thought  that  they  would 
obtain,  in  our  judgment  on  this  appeal  a  con- 
struction of  this  agreement  which  would  prevent 
all  disputes  in  the  future.  I  am  rather  afraid 
that,  having  regard  to  the  evidence  and  the  posi- 
tion taken  up  by  the  two  parties,  there  may  still 
be  matters  on  which  these  two  gentlemen  may  fall 
out  if  not  guided  by  common  sense  and  a  friendly 
spirit.  If  these  two  gentlemen,  in  respect  of  the 
particular  words  of  this  covenant,  intend  to  give 
on  the  one  side  and  the  other  true  effect  to  the 
bargain  made  between  them,  each  side  giving  full 
measure,  I  do  not  think  that  they  will  find  much 
difficulty :  but  if  after  our  judgment  they  ap- 
proach it  in  a  litigious  spirit,  1  think  it  may  jet  be 
open  to  them  to  throw  away  a  good  deal  of  money. 
What  has  happened  here  ?  There  has  been  a  sale 
of  this  business  formerly  carried  on  by  the  reepon- 
de at  at  No.  337,  Brii ton-road.  No  doubt  something 
was  intended  to  be  sold,  and,  having  regard  to  the 
view  which  the  law  has  taken  of  what  passes  on 
the  sale  of  the  goodwill  of  a  business,  purchasers 
have  to  protect  themselves  by  express  covenant. 
Otherwise  they  may  find  that  as  a  matter 
of  law  what  the  one  intended  to  sell  and  the 
other  to  buy  does  not  actually  pais.  Our 
duty  is  to  look  at  this  covenant  and  see  what 
it  says.  The  business  is  the  business  which 
the  respondent  carried  on  as  recited  in  the 
indenture.  [His  Lordship  read  the  recital  and 
assignment  contained  in  tne  indenture,  and  con- 
tinued :]  There  undoubtedly  is  a  sale  of  the 
practice  then  carried  on  by  the  respondent  at  this 
particular  house  in  the  Brixton-road.  I  do  not 
suppose  that  either  party  would  suggest  for  a 
moment  that  it  was  not  the  intention  on  both 
sides  that  the  respondent  should  sell,  and  the 
appellant  should  buy,  the  connection  which  the 
respondent  had  formed  during  the  time  that  he 
had  resided  and  carried  on  business  as  a  general 
practitioner  at  No.  337,  Brixton-road,  and  I 
assume  that  both  parties  intended  to  give  effect 
to  that  sale.  Then  I  turn  to  the  covenant  [His 
Lordship  read  it,  and  continued  :]  What  is  the 
meaning  of  those  words,  not  to  "  set  up  in  prac- 
tice "  ?  I  do  not  think  that  they  mean  the  same 
thing  as  not  to  "practise"  simply.  I  think  if 
the  words  had  been  not  to  "  practise "  it  would 
have  been  very  difficult,  if  not  impossible,  for  the 
respondent  to  justify  attending  a  single  patient 
for  remuneration  within  the  limits  named.  I  think 
that  the  parties  had  this  intent  in  their  minds, 
and  I  am  partly  confirmed  in  that  conclusion  by 
the  evidence.  The  defendant  did  not  covenant 
not  to  "  practise."  but  covenanted  not  to  "set  up 
in  practice."  In  my  judgment  they  are  very  dif- 
ferent things,  and  a  man  may  well  commit  a 
breach  of  a  covenant  not  to  practise  by  an  act 
which  would  not  constitute  a  breach  of  a  covenant 
not  to  set  up  in  practice;  and  I  believe  that 
distinction  was  present  to  the  minds  of  the 
parties.  Then,  on  the  evidence  before  us,  has 
there  been  a  breach  of  this  covenant?  In  my 
opinion  there  has  been  no  breach.  It  is  plain  on 
the  respondent's  evidence  that  in  the  case  of  the 
two  patients  whom  he  did  attend  he  went  at  their 
own  invitation  because  he  had  been  their  medical 
adviser  previously,  and  under  these  circumstances, 
though  he  did  practise,  he  did  not  set  up  in 
practice  within  the  prescribed  limits.  I  invited 
counsel  on  behalf  of  the  respondent  to  do  some- 
thing, which  I  still  hope  the  respondent  will  be 
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willing  to  do— viz ,  to  give  an  assurance  that  it 
was  not  bis  intention  to  carry  on  a  practice  by 
any  acta  of  his  own  within  this  district.  I  cannot 
doubt  that  if  the  respondent  were  to  drive  about 
daily  in  this  district  so  as  to  fall  in  with  thoie 
who  are  well  acquainted  with  him  tbe  result  may 
be  that  he  would  speedily  get  back  the  whole  of 
his  former  patients  by  informing  them  of  the  fact 
that  he  was  living  only  just  over  two  miles  from 
No.  337,  Brixton-road.  It  seems  to  me  that  if  he 
acted  in  this  way  or  in  a  similar  way,  though 
falling  short  of  actual  solicitation,  he  would  be 
guilty  of  a  breach  of  this  covenant  even  if  he  did 
not  reside  or  keep  a  place  of  business  within  the 
district.  It  seems  to  me  that  that  conclusion  is 
entiiely  consistent  with  the  natural  grammatical 
meaning  of  these  words.  Counsel  for  the  respon- 
dent, who  argued  for  a  more  restricted  meaning 
of  tbe  covenant,  never  succeeded  in  getting 
through  with  a  translation  of  the  covenant  with, 
out  u»ing  the  word  "  set  up  "  as  a  transitive  verb 
with  the  house  as  its  object.  Here  it  is  clear  that 
the  word  is  not  transitive,  but  is  used  in  the 
middle  sense.  It  is  the  speaker  himself  who  is 
netting  himself  up,  and,  in  my  judgment,  he  does 
it  if  he  goes  and  habitually  practises  in  the 
district,  quite  irrespective! y  of  whether  he  has  a 
■house  or  not.  Therefore,  though  I  think  that  the 
respondent  is  entitled  on  the  evidence  before  us 
to  say  that  there  is  no  case  at  present  for  an 
in  j  action,  so  far  as  I  am  concerned,  it  is 
only  on  the  basis  that  his  real  intention  is 
not  to  set  up  practice  in  this  district,  but  only  to 
attend  an  old  patient  here  and  there,  from  doing 
which  he  is  not,  in  my  opinion,  debarred  by  his 
covenant 

Stirling,  L.J. — The  plaintiff  in  this  action, 
the  purchaser  of  a  medical  practice,  seeks  for  an 
injunction  to  restrain  tbe  defendant,  the  vendor, 
€rom  committing  a  breach  of  a  covenant  contained 
in  the  conveyance.  The  covenant  is  thie :  [His 
Lordship  read  it,  and  continued.]  I  desire  to 
confine  myself  to  the  facts  in  evidence,  and  what 
the  defendant  has  done  is  to  visit  two  or  three 
old  patients  who  invited  him  to  attend  them 
professionally  without  any  solicitation  on  the 
part  of  the  defendant.  Does  that  in  itself  consti- 
tute  a  breach  of  this  covenant?  I  think  not  I 
think  that  a  man  who  visits  two  or  three  old 
patients  is  not  Betting  up  in  practice  within  tbe 

Sroscribed  aren.  But  a  passage  in  tbe  defen- 
ant's  affidavit  was  referred  to  in  which  the 
defendant  states  his  version  of  what  took  plam 
when  the  covenant  was  under  discussion,  and, 
according  to  his  affidavit,  he  pointed  ont  that  he 
would  be  entitled  to  attend  tbe  plaintiff's  next- 
door  neighbour,  and  it  is  said  that  that  is  a  claim 
on  tbe  part  of  the  defendant  to  attend  every 
person  who  invites  him  to  do  so,  and  it  is  said 
that  tbat  is  evidence  that  the  defendant  threatens 
and  intends  to  visit  in  the  way  which  is  pointed 
out,  and  tbat  therefore  an  injunction  ought  to 
be  granted.  I  think  not  I  think  we  muBt  look 
at  this  as  a  matter  of  common  sense.  I  think  I 
am  at  liberty  to  take  this  into  consideration,  that 
people  who  live  two  miles  from  a  doctor  do  not 
send  for  him  except  under  special  circumstances. 
But  I  do  not  say  that  if  the  defendant  received 
from  a  large  number  of  persons  resident  within 
the  area  invitations  to  visit  them  professionally,  he 
might  not  by  responding  to  thorn  commit  a 
breach  of  this  covenant   I  think,  therefore,  that 


it  has  not  been  established  that  the  defendant 
has  been  guilty  of  a  breach  of  this  contract,  or 
tbat  he  threatens  or  intends  to  do  so,  and  .the 
appeal  must  be  dismissed. 

Cozens-Hardy,  L.J. — I  agree. 

Solicitors  :  Baker,  Blaker,  and  Haice$ ;  Doicner 
and  Johnson. 


Friday,  Feb.  26. 

(Before  Vauqhan  Williams,  Stirling,  and 
Cozens-Hardy,  L.JJ.) 

Re  Oldfield;  Oldfield  t.  Oldfield.  (a) 

APPEAL  FROM  THE  CHANCERY  DIVI8ION. 

Will— Precatory  trust— Absolute  gift  followed  by 
expression  of  detire. 

The  decision*  of  the  Court  of  Appeal  in  Re 
Digjrles  (59  L.  T.  Rep.  884 ;  39  Ch.  Div.  253), 
Re  Hamilton  (72  L.  T.  Rep.  74$ ;  (1805)  2  Ch. 
370).  and  Re  Williams  (76  L.  T.  Rep.  600) ; 
(1897)  2  Ch.  12)  ore  not  inconsistent  with  the 
rule  laid  down  by  Lord  Alvanley  in  Malim  c. 
Keigbley  (2  Vet.  333,  335)  as  to  what  creates  a 
trust  in  the  case  of  a  gift,  which  was  approved 
of  by  the  House  of  Lords  in  Knight  v.  Boughton 
(11  CI.  «£•  F.  513.  548). 

Testatrix  devised  and  bequeathed  all  her  real  and 
personal  property  equally  amongst  her  two 
daughters  as  tenants  in  common  for  their  own 
absolute  use  and  benefit,  and  appointed  them 
her  executrixes.  She  then  continued  :  "  My 
desire  is  that  each  of  my  said  two  daughter* 
shall  during  the  lifetime  of  my  son  pay  to  him 
one-third  of  the  respective  incomes  of  my  said 
two  daughter*  accruing  from  the  money*  and 
investments  under  this  my  will." 

Held,  that  the  expression  of  the  testatrix's  detire 
wa*  not  sufficient  to  cut  down  the  former  absolute 
gift,  and  no  trust  wa*  created  in  favour  of  the 
ton. 

Decision  of  Kekewich,  J.  affirmed. 

Mary  Oldfield,  of  Crawford,  Burley-in-Wharf. 
dale,  in  the  county  of  York,  widow,  by  her  will 
provided  as  follows : 

I  hereby  revoke  all  teitamentary  instruments  hereto- 
for*  made  by  res.  I  give,  devise,  and  bequeath  all  my 
real  and  per»on»l  property  over  which  1  bavo  any  power 
of  appointment  or  otherwise  unto  and  equally  amoii(r»t  my 
two  daughters  Kate  Oldfield  and  Sarah  Florence  Oldfield 
an  tenants  in  common  for  their  own  absolute  u»3  and 
benefit,  and  I  appoint  my  said  two  daughters  Kate 
Oldfield  and  Sarah  Florenoe  Oldfield  to  be  tbe  execu- 
trixes of  this  my  will.  My  desire  it  that  each  of  my 
said  two  daughters  shall  daring'  the  lifetime  of  my  son 
pay  to  bin  one-third  of  the  respective  incomes  of  my 
said  two  daughters  aooruing  from  the  moneys  and 
investments  under  this  my  will. 

The  testatrix  died  in  1903.  leaving  personal 
estate  only. 

After  her  death  a  summons  was  taken  ont  by 
J.  R.  Oldfield,  the  son  mentioned  in  the  will,  to 
have  it  decided  whether  the  will  created  an 
effectual  trust  in  favour  of  the  plaintiff  during 
his  life  of  one  third  share  in  the  income  of  the 
estate  of  the  testatrix. 

The  summons  was  heard  by  Kekewich,  J.,  who 
held  there  was  no  tru3t  in  favour  of  the  plain- 
tiff,  and  he  appealed. 

(«>  U«ported  by  W.  O.  Bias,  E»q.,  B*rrl*ler*t-Law. 
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Levett,  K.C.  and  Gatey  for  the  appellant. — On 
the  words  of  this  will  there  is  a  presumption  of  a 
trust,  and  the  respondents  must  show  no  trust 
was  created.  The  last  clause  of  the  will  is  suffi- 
cient by  itself  to  create  a  trust.  It  comes  within 
the  rule  stated  by  Lord  Al  van  ley,  M.R.  in  Malim  v. 
Keighley  (2  Yes.  333 ;  affirmed  on  appeal,  Jb.  529a), 
which  was  approved  of  by  the  House  of  Lords  in 
Knight  v.  Houghton  (11  CI.  &  F.  513,  548). 
The  old  decisions  were  not  followed  by  the  Court 
of  Appeal  in  Be  Hamilton  (72  L.  T.  Rep.  748; 
(1895)  2  Ch.  370).  Be  Williams  (76  L.  T.  Rep. 
4»00 ;  )2  Cb.  12).  and  Be  Digqlet  (59  L.  T.  Rep 
664;  39  Cb.  Div.  253) ;  and  in  Be  Hamilton  (ubi 
*«p.)  Lindley,  L.J.  purports  to  overrule  Malim  v. 
Keigliley  (ubi  tup.),  the  case  of  Knight  v.  Boughton 
(.  ubi  tuj>.)  in  the  House  of  Lords,  in  which  it  is 
approved,  not  having  been  cited  to  him.  Tuey 
.also  referred  to 

White  and  Tudor' f  Lssding  Cssm  in  Equity,  7tb 
sdit.,  toI.  2.  p.  335  ; 

Harding  v.  Qlyn,  1  Atk.  469: 

foUy  v.  Parry,  2  M.  A  K.  138  ; 

Maton  v.  Limbury,  cited  Amb.  p.  4  ; 

Cruwyt  v.  Co  I  man,  9  Vet.  319; 

Liddard  v.  Liddard,  28  Dmt.  266  t 

Knight  v.  Knight,  3  B«av.  148,  172. 

sJX'ozens-Habdt,  L.J.  referred  to  Hill  v.  Hill  (76 
A*.  T.  Rep.  103;  (M>7)  1  Q.  B.  483).] 

Ingpen,  K.C.  and  E.  Ford  for  the  respondents. 
— There  is  a  complete  will  here,  including  the  ap- 
pointment of  executrixes,  by  which  the  property 
is  given  absolutely  to  the  respondents.  Then 
follows  the  expression  of  a  desire  that  they  will 
pay  a  part  of  their  respective  incomes,  not  out  of 
the  income  from  the  testatrix's  estate,  to  the 
appellant.  Where  there  is  an  absolute  gift  it 
requires  a  very  strong  evidence  of  intention  to 
«reate  any  trust : 

He  DigoXet  (vbitup) ; 
Rt  Wtlliaru  (ubi  tup  u 

Levett,  K.C.  in  reply. 

Vauohak  Williams,  L.J. — In  my  opinion  this 
Appeal  mast  be  dismissed.  I  will  say  a  word  or 
two  in  the  first  place  upon  the  case  in  the  House 
of  Lords  of  Knight  v.  Boughton  (ubi  tup.),  to 
which  oar  attention  was  called.  It  was  argued  by 
counsel  for  the  appellant  that,  though  it  is  quite 
true  to  say  that  the  decision  of  the  Court  of 
Appeal  in  Be  Hamilton  (ubi  tup  ),  and  also  in 
Be  Williamt  (ubi  tup  ),  and  also  in  Be  Digglet 
(ubi  tup.),  departed  from  the  old  decisions  in 
which  it  was  held  that  a  catalogue  of  words  in  a 
will,  one  of  which  was  "  desire,"  without  more, 
raised  a  trust  unless  there  was  something  in  the 
will  expressly  to  negative  that  construction,  yet 
the  Court  of  Appeal  in  all  those  cases  was 
mistaken;  that  it  bad  not  been  called  to  their 
attention  that  the  case  of  Malim  v.  Keighley 
(ubi  tup.),  in  which  Lord  Alvanley,  M.R.  laid 
down  the  rule  that  "  wherever  any  person  gives 
property  and  points  out  the  object,  the  property, 
and  the  way  in  which  it  shsll  go,  that  does  create 
a  trust  unless  be  shows  clearly  that  his  desire 
expressed  is  to  be  controlled  by  the  party  and 
that  he  shall  have  an  option  to  defeat  it,"  was 
affirmed  expressly  by  the  House  of  Lords  in 
Knight  v.  Boughton  (uhi  tup.).  Now,  I  may 
point  out  that  Malim  v.  Keighley  was  brought  to 
the  notice  of  Lindley,  L.J.  in  Be  Hamilton  (ubi 
sup),  and  that  he  purported  to  overrule  it. 


Counsel  says  he  would  not  have  done  so  if  he 
had  been  aware  that  Malim  v.  Keighley  had  been 
affirmed  by  the  House  of  LordB  in  Knight  v. 
Bouqhton  (ubi  tup.).  No  doubt  the  House  of 
Lords  affirmed  the  passage  I  have  just  quoted 
from  the  judgment  in  Malim  v.  Keighley,  and 
which  is  also  quoted  in  Be  Hamilton  (ubi  tup.), 
but  it  all  depends  on  how  you  read  the  words 
of  Lord  Alvanley.  If  you  read  those  words  as 
meaning  "  the  way  in  which  the  property  shall 
go  "  (in  the  imperative),  there  is  nothing,  to  my 
mind,  in  any  of  those  cases  to  show  that  that 
would  be  contrary  to  what  was  affirmed  by  the 
House  of  Lords  in  Knight  v.  Boughton  (ubi  tup.). 
Having  said  that,  I  will  now  deal  with  the  case 
before  us.  [His  Lordship  then  read  the  first 
clause  in  the  will,  comprising  the  gift  to  the 
daughters  absolutely,  and  continued  :J  Thus 
far  we  have  very  strong  words  to  show  the 
intention  of  the  testatrix  was  that  these  two 
ladies  should  not  only  have  the  legal  estate  in 
everything  she  bad  to  leave,  but  should  have 
that  legal  estate  for  their  own  absolute  use  and 
benefit.  That  being  so,  if  I  found  that  any  express 
trust  had  been  intended  to  be  created  controlling 
the  use  of  the  property  by  these  two  daughters,  I 
should  have  expected  to  find  clear  and  very  strong 
words  to  that  effect.  What  are  the  words  which 
are  said  to  create  a  trust  ?  They  an*  these :  "  My 
desire  is  that  each  of  my  said  two  daughters  shall 
during  the  lifetime  of  my  son  pay  to  him  one- 
third  of  the  respective  incomes  of  my  said  two 
daughters  accruing  from  the  moneys  and  invest- 
ments under  this  my  will."  Now,  in  tbe  first 
place,  I  would  point  out  that  tbe  income  with 
regard  to  which  the  testatrix  has  expressed  her 
"  desire  "  does  not  extend  to  real  property ;  and,  in 
the  next  place,  it  does  not  extend  to  the  estate  of 
tbe  testatrix — to  that  which  she  was  leaving — but 
to  the  income  which  would  come  to  tbe  daughters 
respectively  "  from  moneys  and  investments  under 
this  my  will."  Those  "  investments  "  cannot,  in 
my  opinion,  mean  the  investments  belonging  to 
tbe  testatrix  up  to  the  time  of  ber  death  in  the 
sense  of  money  being  property  with  regard  to 
which  a  trust  was  to  be  raised  before  anything 
came  to  the  daughters.  This  is  a  desire  expressed 
with  regard  to  the  income  of  the  share  whioh 
each  daughter  was  to  take  absolutely  under  tbe 
first  clause  of  tbe  will.  Under  these  circum- 
stances, one  has  to  ask  oneself  this :  Would 
anyone  desiring  to  create  a  trust  have  createu  it 
by  tbe  use  of  such  language  as  is  used  by  this 
testatrix '(  Is  it  not  more  probable  that,  if  she 
had  intended  to  create  such  a  trust,  she  would 
have  left  her  property  to  the  daughters,  charging 
one-third  of  the  income  of  the  property  with  a 
trust  in  favour  of  the  son,  and  then  have  given 
the  residue  of  the  income  or  of  the  property, 
subject  to  the  life  interest  to  the  Bon,  to  the 
daughters  Y  In  my  judgment  there  is  nothing  in 
this  expression  of  desire  sufficient  to  cut  down 
the  absolute  gift  for  the  use  and  benefit  of  tbe 
daughters  which  is  comprised  in  the  first  part  of 
the  will.  Accordingly.  I  am  of  opinion  that  the 
decision  of  tbe  learned  judge  should  be  affirmed 
and  the  appeal  dismissed. 

Stirling,  L.J. — 1  am  of  the  same  opinion. 
With  regard  to  the  law,  so  far  as  it  is  necessary 
for  tbe  decision  in  this  case,  there  does  not  seem 
to  be  much  difficulty.  It  is  sufficient  to  refer  to 
the  recent  decision  of  the  Court  of  Appeal  in  Be 
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William*  {ubi  tup.),  and  I  do  so  because  there 
was  a  difference  of  opinion  among  the  learned 
judges  in  that  case  in  the  application  of  the  law  ; 
but,  looking  at  the  judgments  of  Lindley  and 
Rigby,  L.J j.,  although  they  differed  in  opinion 
upon  the  construction  of  the  will  before  them, 
what  they  lay  down  as  being  the  law  is  substan- 
tially the  same.  Lindley.  L.J.  savs  this  (76  L.  T. 
Rep.  602  ;  (1897)  2  Ch.  18):  "There  can  be  no 
doubt  that  equitable  obligations,  whether  trusts 
or  conditions,  can  be  imposed  by  any  language 
which  is  clear  enough  to  show  an  intention  to 
impose  an  obligation,  and  is  definite  enough  to 
enable  the  court  to  ascertain  what  the  precise 
obligation  is  and  in  whose  favour  it  is  to  be  per. 
formed.  There  is  also  abundant  authority  for 
saying  that,  if  property  is  left  to  a  person  in 
confidence  that  he  will  dispose  of  it  in  a  particular 
way  as  to  which  there  is  no  ambiguity,  such 
words  are  amply  sufficient  to  impose  an  obliga- 
tion.*'  Then,  after  referring  to  the  cases,  he 
proceeds :  "  But  still  in  each  case  the  whole  will 
must  be  looked  at ;  and  unless  it  appears  from 
the  whole  will  that  an  obligation  was  intended  to 
be  imposed,  no  obligation  will  be  held  to  exist ; 
yet,  moreover,  in  some  of  the  older  cases  obliga- 
tions were  inferred  from  language  which  in  modern 
times  would  be  thought  insufficient  to  justify 
such  an  inference."  Then,  when  I  turn  to  what 
Rigby,  L.  J.  says,  I  find  that  he  cites  (76  L.  T. 
Rep.  605 ;  (1897)2  Ch.  29)  the  passage  which  was 
quoted  to  us  from  the  judgment  of  Lord  Langdale 
in  Knight  v.  Knight  0  Beav.  172)  in  which  the 
general  rule  is  stated  to  be  that  a  trust  is  created, 
first,  if  the  words  are,  on  the  whole,  to  be 
considered  as  imperative ;  secondly,  if  the  subject 
of  the  recommendation  or  wish  is  certain ;  and, 
thirdly,  if  the  objects  or  persons  intended  to 
have  the  benefit  of  the  recommendation  or  wish 
are  also  certain ;  and  an  instance  is  given  of  the 
application  of  the  rule.  Upon  that  passage  from 
Lord  Langdale's  judgment  Rigby,  L.J.  comments 
thus :  "  In  the  instance  so  given  by  Lord  Langdale 
it  is  to  be  assmtnod  that  there  is  nothing  in  the 
will  to  prevent  the  words  of  request  from  being 
imperative.  Very  slight  indications  throwing 
doubt  upon  this  might  be  sufficient  to  lead  to  a 
contrary  construction."  Now,  those  two  propo- 
sitions, one  stated  by  Lindley,  L.J.  and  the 
other  by  Rigby.  L.J.,  seem  to  coincide  as  regards 
the  law  applicable  to  the  present  case ;  and  all  we 
have  to  consider  is  whether  the  expression  "I 
desire"  is  such  aa  to  impose  an  obligation  on 
the  defendants  in  this  case.  The  testatrix  com- 
menced her  will  in  these  words :  [HiB  Lordship 
then  read  the  first  clause  of  the  will,  and  con- 
tinued :]  Under  those  words  the  two  daughters 
take  as  tenants  in  common  and  not,  as  trustees 
usually  do,  as  joint  tenants ;  they  take  for  their 
own  absolute  use  and  benefit— that  is,  with  full 
power  to  deal  with  the  property  as  they  may  think 
tit.  Then,  after  appointing  tbem  executrixes,  the 
testatrix  goes  on  thus  :  [His  Lordship  then  read 
the  clause  commencing  "  my  desire,  and  con- 
tinued :]  Now,  does  that  create  a  trust  ?  If  so, 
it  is  entirely  inconsistent  with  the  previous  clause 
by  which  this  property  is  given  to  the  two  ladies 
for  their  own  absolute  use  and  benefit.  If  [a  trust 
is  created,  what  is  it  r  It  does  not  impose  a  joint 
obligation  upon  these  two  ladies,  as  would  be  the 
case  if  they  were  trustees,  bat  each  daughter  is 
to  pay  the  son  out  of  her  own  income,  so  that,  if 


it  were  a  trust,  it  would  be  a  separate  obligation 
upon  each  daughter  to  take  her  own  income  and 
pay  out  of  it  one-third  to  the  son  during  his  life. 
I  cannot  think  that  this  is  what  was  meant. 
Looking  at  the  whole  will,  I  am  of  opinion  that  it 
was  only  intended  to  express  a  wish ;  and  thai 
it  was  intended  each  daughter  should  ba've  the  use 
and  enjoyment  of  her  own  income,  and  that  the 
expression  of  the  wish  should  not  impose  an 
obligation. 

Cozens-Hardy,  L  J.— I  am  of  the  Bame opinion, 
and  for  the  same  reasons. 

Solicitors :  Church.  Rentlell,  and  Co.,  agents  for 
A.  F.  Seldon,  Barnstaple;  C  Dommett  and 
Son,  agents  for  F.  R.  Paull,  Harrogate. 


Tuesday.  Feb.  9. 
(Before  Vauohan  Williams,  L.J.,  sitting  in 
Lunacy.) 

Re  Pcrvis  (a  Person  of  Unsound  Mind),  [a) 

ORIGINAL  APPLICATION. 

Lunacy— Practice — Venting  order — Direction  to- 
transfer  stock — Title  of  proceeding* — Lunacy 
Act  1890  (53  Vict.  c.  5).  *.  116,  tub-:  1  (d\ 
»*.  133,  333—  Rule*  in  Lunacy  1892,  rr.  9,  57, 
58,  tchedule,  form  1. 

An  order  in  Lunacy  containing  a  direction  made 
under  tect.  133  of  the  Lunacy  Act  1890  ihould 
be  intituled  "  Jn  the  matter  of  the  Lunacy  Acta 
1890  and  1891,"  a*  icell  as  in  the  matter  of  the 
particular  lunacy.  But  thi*  i*  not  to  apply  to  a 
case  under  tect.\li\,*ub-*ect.  1  yd),  where  the  title 
contain*  a  reference  to  the  statutes  53  Vict.  c.  •> 
and  54  &  55  Vict.  c.  65. 

An  order  was  made  by  a  master  in  Lunacy 
directing  (inter  alia)  that  certain  Btock  which  was- 
standing  in  the  name  of  Peregrine  Purvis,  a 
person  of  unsound  mind,  in  tbe  books  of  the 
Bank  of  England,  should  be  transferred  into- 
court. 

The  order  was  intituled  "  In  the  matter  of 
Peregrine  Purvis,  a  person  of  unsound  mind  "  v 
but  the  title  did  not  contain  any  reference  to  the 
Lunacy  Acts. 

The  bank  objected  to  acting  on  the  order,  upon 
the  ground  that  they  would  not  be  protected 
under  sect  333  of  the  Lunacy  Act  18iH),  unle8» 
tbe  order  contained  a  reference  to  tbe  statute. 

An  application  was  accordingly  made  to  compel 
the  bank  to  act  upon  the  order,  which  applica- 
tion came  onto  be  heard  before  Williams,  L.J., 
sitting  in  chambers  as  judge  in  Lunacy. 

Buckmatter,  K.C.  and  Walters  for  the  appli- 
cants. 

Latham,  K.C.  and  Howard  Wright  for  the 
respondents,  the  bank. 

Valuhan  Williams,  L.J.  (without  deciding 
any  question  us  to  the  rights  of  the  parties;  said 
that  it  would  be  expedient  that  in  future  an  order 
in  Lunacy, containing  a  direction  made  under  the 
authority  of  sect.  133  of  the  Lunacy  Act  1890, 
should  be  intituled  in  the  matter  of  the  Lunacy 
Acts  189')  and  1891,  as  well  as  in  the  matter  of 
the  particular  lunacy ;  but  that  this  was  not  to 
apply  to  a  case  under  sect.  116,  sub-sect.  1  (d),  of  a 
person  who,  through  mental  infirmity  arising 
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from  disease  or  age.  is  incapable  of  managing  his 
affairs,  where  the  title  contained  a  reference  to 
53  Vict.  c.  5  and  54  &  55  Vict.  c.  65. 

Solicitors  for  the  applicants,  Marchant,  Ben- 
well,  and  Marchant. 

Solicitors  for  the  respondents,  Freshfields. 


Jan.  12,  13.  and  March  7. 

(Before  Vauohan  Williams,  Romer,  and 
Stirling,  L.JJ.) 

Keith  v.  R.  Gancia  and  Co.  Limited,  (a) 

appeal  from  the  chancery  division. 

Landlord  and  tenant — Mortgage — Lease  by  vxort 
gagor  after  mortgage — Foreclosure — Payment  o 
rent  to  mortgagee — Licence  to  tenant  to  grant 
underlease —iS ale  by  mortgagee  subject  to  tenancy 
— Estoppel  in  pais. 

A  leasee  mortgaged  leaseholds  by  subdemise  in 
1881,  and  in  1892  granted  an  underlease  to  a 
third  party.  In  1894  the  mortgagee  foreclosed, 
and  the  underlessee  paid  rent  to  him.  In  1890 
the  mortgagee  died,  and  his  executors  granted  to 
the  underlessee  licence  to  grant  a  sublease  of 
part  of  the  premises,  which  he  accordingly  did. 
In  1900  they  sold  the  premises,  the  assignment 
being  made  subject  to  the  underlease. 

Held,  that  the  mortgagee's  executors  having  led  to 
the  belief  that  the  reversion  expectant  upon  the 
determination  of  the  underlease  was  rested  in 
them  were  estopped  from  averring  the  contrary ; 
and  that  therefore  the  purchaser  teas  not  entitled 
to  say  that  the  underlease  was  not  binding  upon 
him. 

Decision  of  Joyce,  J.  affirmed. 

Bra  lease  date*!  the  11th  Dec.  1880  certain  vaults 
situated  under  the  Princess'  Theatre,  Oxford- 
street,  and  the  offices  belonging  thereto,  were 
(with  other  hereditaments)  demised  to  Walter 
Gooch,  as  to  part  thereof  for  a  term  of  sixty  and 
a  quarter  years  from  the  6th  April  1880,  as  to 
another  part  thereof  for  the  term  of  sixty  years 
from  the  9th  July  183o.  and  as  to  the  residue 
thereof  for  the  term  of  fifty-nine  and  a  quarter 
jears  from  the  tith  April  1881,  at  the  rent  theiein 
mentioned. 

By  a  deed  dated  the  9th  March  1381  Walter 
<iooch  demised  the  premises  comprised  in  the 
lease  of  the  11th  Dec.  1880,  to  W.  T.  Neve  for  the 
residue  of  the  sevetal  terms  of  years  granted 
thereby,  except  the  last  three  days  of  each  term, 
by  way  of  mortgage  for  securing  payment  of 
20,000/.,  with  interest  thereon. 

The  deed  gave  the  mortgagee  a  power  of  sale, 
and  it  was  provided  that  in  the  event  of  a  sale  the 
mortgagor  would  stand  possessed  of  the  last  three 
days  of  the  terms  respectively  in  trust  for  the 
purchaser. 

The  premises  comprised  in  the  lease  became 
before  the  24th  March  18!*2  vested  in  Harriet 
Gooch  for  the  residue  of  the  several  terms  of 
years,  but  subject  to  the  mortgage  to  Neve. 

By  an  underlease  dated  the  L'4th  March  1S92 
Harriet  Gooch  purported  to  demise  the  vaults  and 
offices  (part  of  the  premises  comprised  in  the  lease 
of  the  11th  Dec.  1880)  to  the  defendant  company 
{R.  Gancia  and  Co.  Limited),  from  the  25th  March 
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1892,  for  twenty-one  years  at  the  yearly  rent  of 
.  140/. 

This  deed  provided  that  if  the  defendant  com- 
pany should  be  wound-up  under  the  provisions  of 
the  Companies  Acts  the  lessor  might  re-enter  upon 
the  demised  premises,  and  thereupon  the  term 
thereby  granted  should  absolutely  determine. 

The  defendant  company  entered  into  possession 
of  the  premises  thus  demised  to  them. 

On  the  21st  March  1895,  in  an  action  by  Neve 
against  Harriet  Gooch  in  the  Chancery  Division, 
an  order  was  made  that  she  should  thenceforth 
stand  absolutely  foreclosed  from  all  right  and 
equity  of  redemption  of  and  in  the  premises  com- 
prised in  the  mortgage  of  the  i+th  March  1831. 

From  the  date  of  that  order  until  the  death  of 
Neve  the  defendant  company  paid  to  him  the  rent 
of  140 J.  reserved  by  the  lease  of  the  24th  March 
1892. 

Neve  died  on  the  8th  March  1899. 

On  the  9th  Aug.  1900  Neve's  executors  assigned 
to  the  plaintiff,  B.  F.  Keith,  the  premises  com- 
prised in  the  lease  of  the  11th  Dec.  1880  for  the 
residue  then  unexpired  of  the  several  terms  of 
years  thereby  granted  (except  the  last  three  days 
of  each  of  the  terms),  and  for  all  such  estates 
uud  interests  in  the  nominal  reversions  expectant 
on  the  determination  of  the  same  terms  respec- 
tively as  the  executors  had  power  to  assign;  and 
the  assignment  was  expressed  to  be  made  subject 
(as  to  such  parts  of  the  premises  as  were  subject 
thereto)  to.  but  with  the  benefit  of.  the  deed  of 
the  24th  March  1892. 

Subsequently  to  the  9th  Aug.  1900  the  defendant 
company  paid  the  tent  of  140/.  to  the  plaintiff. 

On  the  8th  Oct.  1902  an  order  was  made  by  the 
High  Court  for  the  windiug-up  of  the  defendant 
company  under  the  Companies  Acts. 

On  the  27th  Nov.  1899  the  defendant  company 
had  executed  a  sublease  of  part  of  the  premises 
comprised  in  the  underlease  of  the  24th  March  1S!»2 
to  the  defendant  Sinclair  from  the  25th  Dec.  1899 
for  a  term  of  thirteen  years  and  three  months 
less  ten  days  then  next  ensuing  at  the  rent  of 
240/. 

This  sublease  was  made  in  pursuance  of  a 
licence  dated  the  13th  Oct.  18i*9,  by  which  the 
executors  of  Neve,  describing  themselves  as  "  the 

Sersons  in  whom  the  reversion  expectant  on  the 
etermination  of  the  term  granted  br  the  lease 
of  the  24th  March  1892  is  now  vested,"  granted  a 
licence  to  the  defendant  company  to  demise  to 
the  defendant  Sinclair  the  vaults,  ic,  for  the 
residue  of  the  term  of  twenty-one  years  thereby 
granted,  less  the  last  ten  days  thereof. 

The  defendant  Sinclair  was  in  possession  under 
this  sublease. 

The  London  and  Westminster  Bank  were,  as 
equitable  mortgagees  of  the  defendant  company,  in 
possession  of  the  remainder  of  the  premises  com- 
prised iu  the  underlease  of  the  24th  March  1892. 

This  action  was  brought  by  the  plaintiff  claiming 
possession  of  the  vaults  and  premises  comprised 
in  the  underlease  of  the  24th  March  1892, 
on  the  ground  tliat,  by  reason  of  the  winding-up 
order,  a  right  had  accrued  to  him  to  re-enter  on 
the  vaults  and  premises  and  to  determine  the 
tenancy  of  the  defendant  company,  and  that  be 
bad  served  a  notice  upon  them  demanding 
possession  accordingly. 

The  defendant  Sinclair  counter-claimed  under 
the  provisions  of  the  Conveyancing  Act  and 
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Law  of  Property  Act  18S1  relief  from  the  for- 
feiture, and  asked  for  an  order  that  the  vaults,  kc, 
comprised  in  the  sublease  of  the  27th  Nov.  1899 
should  rest  in  him  for  the  residue  of  the  terra 
thereby  granted  and  upon  the  conditions  thereof. 

The  other  defendants  also  took  out  a  summons 
asking  for  relief  against  the  forfeiture ;  and  on 
the  1st  April  1903  this  summons  came  on  for 
hearing,  with  the  trial  of  the  action  and  counter- 
claim, before  Joyce,  J.,  when  the  following 
judgment  was  delivered  : — 

Jotck,  J.— The  first,  and  practically,  I  think, 
the  only  question  that  really  arises  in  this  case, 
is  as  to  the  effect  of  what  took  place  between  the 
parties  in  Oct.  and  Nov.  1809.  Now  at  that  time 
Neve  had  foreclosed,  and  he  was  dead,  and  the 
claim  under  the  foreclosure  was  vested  in  his 
executors,  Neve  and  Buttanshaw.  They  weie 
receiving  from  R.  Gancia  and  Co.  Limited  tb« 
same  rent  as  was  reserved  by  the  document  which 
has  been  called  the  "  underlease."  Suppose  at 
that  time  that  the  executors  of  Neve  and  R. 
Gancia  and  Co.  Limited  and  Sinclair  had  entered 
into  a  tripartite  agreement  which  recited  that  the 
executors  of  Neve  were  the  reversioners  of  the 
underlease  to  R.  Gancia  and  Co.  Limited  ;  that 
they  had  been  asked  to  conceal  under  the  terms 
of  that  underlease  to  the  granting  of  the  sub- 
lease by  R.  Gancia  and  Co.  Limited ;  and  that  R. 
Gancia  and  Co.  Limited  had  thereby  agreed 
expressly,  with  such  consent,  to  grant  the  sub- 
lease to  Sinclair.  If  such  a  document  as  that  had 
been  made  and  executed  by  the  three  parties,  to 
my  mind  it  is  absolutely  clear  that  the  executors 
of  Neve  could  not,  after  that,  have  turned  round 
and  asserted  their  paramount  tille  as  mortgagee 
or  as  representing  mortgagees,  and  have  asserted 
or  objected  that  R.  Gancia  and  Co.  Limited  had 
no  underlease  at  all.  Nor  could  they  have 
asserted  that  either  as  againbt  R.  Gancia  and  Co. 
Limited  or  as  against  Sinclair,  who  took  under 
the  sublease.  Now,  upon  carefully  considering 
what  really  did  happen,  and  looking  at  the 
correspondence  and  documents,  I  am  of  opinion 
that  what  happened  is  really  equivalent  to  such 
an  agreement  in  fact.  And  1  hold  that  the 
executors  of  Neve,  whose  testator  had  foreclosed, 
were,  as  reversioners  of  the  underlease  to  R. 
Gancia  and  Co.  Limited,  in  truth  and  substance 
parties  to  the  sublease  to  Sinclair,  and  fully  con- 
curred in  it.  Now  what  took  place  next  was  the 
sale  and  assignment  to  Keith  in  Aug.  1900. 
Upon  that  sale  it  appears  perfectly  clear  to  me 
that  all  the  parties  had  full  knowledge— not 
merely  notice  but  full  knowledge — of  everything 
that  occurred,  and  knew  exactly  how  matters 
stood.  When  it  was  completed  the  counterpart 
of  the  undiriease  appears  to  have  been  handed 
over  to  the  purchaser,  Keith.  In  my  opinion 
the  true  construction  of  that  assignment,  when 
you  come  to  examine  it,  is  not,  as  in  the  case 
referred  to  before  Cotton,  L.  J.,  that  the  lease,  or, 
rather,  that  the  underlease  was  actually  excepted 
from  the  covenant  against  incumbrances.  There 
was  no  express  covenant,  I  think,  in  this  case. 
Probably  it  was  implied.  But,  in  my  opinion, 
it  really  amounts  to  an  agreement  between  the 
vendi  n  and  the  executors  of  Neve,  who,  in  my 
opinion,  had  undertaken  or  incurred  a  respon- 
sibility both  to  R.  Gancia  and  Cj.  Limited 
and  to  Sinclair.   It  amounted  to  an  agreement 
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between  them  and  the  purchaser  Keith  that 
that  sublease  and  the  underlease  should  con- 
tinue to  subsist.  At  all  events,  if  I  am  wrong 
in  this,  it  is  clear  to  my  mind  that  Keith, 
the  purchaser  at  that  sale,  was  not  and  could 
not  be,  as  against  R.  Gancia  and  Co.  Limited 
or  Sinclair,  in  a  better  position  than  the  execu- 
tors of  Neve  themselves  were.  The  result  of  all 
this  is  to  my  mind  that  the  present  plaintiff 
cannot  successfully  contend  that  as  against 
him  the  sublease  is  not  subsisting,  nor  can  he 
contend  that  as  against  him  the  underlease  is 
not  subsisting,  and  that  that  was  the  view 
which  Keith,  the  purchaser,  and  his  advisers 
took  of  the  matter  is  plain  from  their  notice  to 
inspect  the  dilapidations,  and  from  their  notice 
which  purported  to  forfeit  the  underlease.  That 
really  disposes  of  the  action.  Perhaps  I  may  say 
one  word  with  reference  to  the  general  law  as  to 
leases  granted  by  a  mortgagor  after  the  mort- 
gage. 1  think  the  result  of  the  cases  is  that 
alt  bough  the  mere  payment  and  receipt  of  rent 
as  between  the  lessee  and  the  mortgagee  may 
convert  the  leasee  into  a  tenant  from  year  to  year, 
it  does  not  to  my  mind  follow  from  that  alone 
that  the  lessee  holds  upon  the  terms  of  the  lease 
so  far  as  they  are  applicable  to  a  tenancy  from 

{ear  to  jear.  I  think,  as  stated  in  Smith's 
■eading  Cases,  and  in  other  text-books,  in  every 
case  it  is  a  matter  of  evidence  or  inference  (whicn 
is  the  same  thing)  from  what  is  done.  When  a 
new  tenancy  is  tbUB  created  I  agree  that  the 
terms  of  such  new  tenancy  must  be  proved  by 
evidence ;  and  the  mere  fact  that  the  tenant  is 
paying  tent  to  the  mortgagee  after  notice  is  no 
evidence  that  the  tenancy  is  to  be  on  the  same 
terms  as  those  on  which  the  tenant  held  under 
the  mortgagor.  To  my  mind  that  is  made  out 
distinctly  by  the  judgments  of  Wills  and  Black- 
burn, J  J.,  in  the  case  of  Qnkley  v.  Monek  (]•!■ 
L.  T.  Rep.  20;  L.  Rep.  1  Es.  159).  The  plaintiff 
says  the  result  was  that  there  was  an  agree- 
ment, or  I  think  he  says  that  even  without  an 
agreement  R.  Gancia  and  Co.  Limited  held 
upon  the  terms  of  the  lease  as  tenant  from  year 
to  year.  Upon  those  terms,  so  far  as  applicable 
to  a  tenancy  from  jear  to  year,  I  am  unable  to 
see  anything  from  which  I  can  infer  any  such 
agreement.  But  I  do  see  my  way  to  infer  an 
agreement,  and  I  think  that  there  was  in  effect 
an  agreement,  that  the  underlease  should  con- 
tinue to  BubsiBt  and  the  sublease  should  con- 
tinue to  subsist.  Therefore  it  appears  to  me,  as 
I  have  already  said,  that  the  action  fails.  The 
order  as  drawn  up  declared  that  the  underlease 
of  the  24th  March  18!»2,  was  binding  on  the 
plaintiff,  and  ordered  that  the  defendants  be 
relieved  against  the  forfeiture  of  that  underlease 
occasioned  by  the  winding-up  of  R.  Gancia  and 
Co.  Limited. 

From  that  decision  the  plaintiff  now  appealed. 

Levett,  K.C.  and  E.  R.  Simpson  for  the 
appellant.— The  mortgage  to  Neve  having  been 
executed  on  the  9th  March  1SS1  before  the  date  of 
the  coming  into  operation  of  sect.  18  of  the  Con- 
veyancing and  Law  of  Property  Act  1S81 — whereby 
a  mortgagor  in  possession  is  authorised,  as  against 
every  incumbrancer,  to  make  from  time  to  time  any 
such  lease  of  the  mortgaged  property  ai  is  described 
in  that  section — the  underlease  of  the  24th  March 
1892,  which  was  granted  to  R.  Gancia  and  Co. 
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Limited  by  the  representative  of  the  mortgagor 
without  the  consent  of  the  mortgagee,  was  invalid 
and  not  binding  upon  the  mortgagee.  The  effect 
of  the  payment  of  rent  by  R.  Gancia  and  Co. 
Limited  to  the  mortgagee  and  his  acceptance 
thereof  was  only  to  create  a  tenancy  from  year 
to  year  upon  the  term*  of  the  nnderlease  and  so  far 
as  they  were  consistent  ^vith  a  yearly  tenancy : 

Dougal  t.  McCarthy,  68  L.  T.  Rep.  699;  (1893) 
1  Q  B.  736  ; 

Doe  d.  Hughe*  v.  Butknid,  £  C.  *  F.  566. 

It  is  a  matter  of  evidence,  and  the  court  bus  to 
decide  upon  the  evidence,  whether  there  was  an 
intention  that  the  yearly  tenancy  should  continue 
npon  the  terms  of  the  former  demise.  Romkr, 
L.J. — There  are  some  observations  of  Tindal,  C.J. 
in  Broxrn  v.  Storey  (1  Man.  &  Gr.  117,  .it  p.  120) 
that  may  assist  you,  at  they  appear  ti  be  dis- 
tinctly in  your  favour."  The  plaintiff  was  there- 
fore enabled  to  determine  the  tenancy  upon  the 
making  of  tin  winding-up  order  against  R. 
Gancia  and  Co.  Limited.  The  licence  to  sublet 
given  to  R.  Gancia  and  Co.  Limited  could  not 
operate  as  a  new  lease  or  an  agreement  by  the 
mortgagee  to  grant  a  lease  to  R.  Garcia  and  Co. 
Limited,  for  both  a  lease  and  an  agreement  to 
irvant  a  lease  must  be  in  writing  : 

8tatnte  of  Fraud*,  s.  1 ; 

Real  Property  Act  IS  15,  s.  7  ; 

Sbslford's  Real  Property  Stat  a  tea,  Oth  edit,  p.  516. 

The  plaintiff  has  the  legal  estate.  There  being  some 
estate  in  the  defendant  Sinclair,  the  court  cannot 
enlarge  that  estate  by  means  of  estoppel.  The  doc- 
trine of  estoppel  by  consent  does  not  apply  to  such 
<  case  as  t  he  pre  sent.  The  defendant  Sinclair  had 
the  same  means  of  knowledge  as  the  plaintiff  had, 
and  there  was  not  sufficient  to  create  estoppel  by 
conduct.  It  was  never  intended  that  a  lease 
should  be  allowed  to  be  created  by  mere  estoppel : 

Barton's  Compendium,  p.  850  ; 

Co.  Litt..  p.  45fc  ; 

Pickard  v.  8eart,  6  Adol  A  Ell.  409 : 
Willmott  v.  Barker,  43  L.  T.  Rep.  95,  15  Ch.  Div. 
90,  at  p.  105. 

Hughes,  K.C.  and  F.  L.  Wright  for  the 
respondents,  ths  defendant  company  and  the 
bank.— We  submit  that  the  doctrine  of  estoppel 
applies  to  the  present  case  ;  and  that  the  execu- 
tors of  the  mortgagee  by  their  conduct,  and  in 
particular  by  the  terms  of  the  licence  to  sub- 
demise  given  by  them  to  R.  Gancia  and  Co. 
Limited,  are  estopped  from  denying  the  validity 
of  the  underlease  to  R.  Gancia  and  Co.  Limited. 
We  rely  mainly  upon  the  licence,  for  we  submit 
that  that  constitutes  an  estoppel  in  paii.  Tbe 
authorities  which  support  the  proposition  that 
we  are  now  presenting  to  the  court  are 

Heath  v.  Ptigh,  44  L.  T.  Rep.  327  :  6  Q.  B.  Div. 

345  ;  on  appeal,  40  L.  T.  Kep.  321 ;  7  App.  Car 

235; 

Caimeroti$  v.  Lorrimer,  3  Macq.  857  ; 
Freeman  v.  Cooke,  2  Ex.  054  ; 
Pickard  v.  Sears  (ufri  *up.). 

[Yatjohan  Williams,  L.J. — Is  not  an  estoppel 
in  pai$  limited  to  the  extent  npon  which  it  has 
)>een  acted  ?]  The  cases  which  we  have  cited  show 
that  it  is  not  so  limited.  A  person  's  estopped 
from  denying  representation  when  that  repre- 
sentation has  been  acted  upon.  Moreover,  by 
virtue  of  the  order  for  foreclosure  absolute,  the 
mortgagee  became  bound  by  the  estoppel  which 
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bound  the  mortgagor.  That,  we  say,  has  the 
effect  of  the  foreclosure  decree.  Where  a  lease 
has  been  granted  by  a  mortgagor  there  is  no  diffi- 
culty in  the  mortgagee  affirming  tbe  lease,  with 
the  concurrence  of  the  lessee : 

CorMt  v.  Plotclen,  50  L.  T.  R.p.  7*i» ;  25  Ch.  Div. 
678. 

We  submit,  therefore,  that  the  executors  of  the 
mortgagee  were  able,  if  they  chose,  to  affirm  the 
underlease  granted  by  tbe  mirt/agors  repre- 
sentative to  R.  Gancia  and  Co.  Limited,  and  that 
they  have  in  fact  done  b~>  in  the  present  case. 
TVaughan  Williams.  L.J.  referred  to  Wood- 
fall's  Law  of  Landlord  and  Tenant,  11th  edit., 
1877,  p.  201;  13th  edit..  183H,  p.  2X1.]  These 
defendants  did  not  set  up  a  new  lease  or  an 
agreement  to  giant  a  new  lease.  There  was  only 
a  ratification  by  the  mortgagee  of  an  act  done  on 
bis  behalf  by  his  agent,  the  mortgagor's  repre- 
sentative.  They  referred  also  to 

Tarn  v.  Turner,  59  L.  T.  K«p.  742;  39  Cb.  Div. 
456. 

Younger,  K.C.  (with  him  Elward  Ford)  for 
tbe  respondent  Sinclair. — The  absence  of  any 
direct  authority  upon  tbe  present  point  is  strongly 
in  favour  of  the  view  that  there  is  no  distinction 
between  a  lease  granted  by  a  mortgagor  by  way 
of  subdemise  and  a  lease  granted  by  way  of 
assignment.  It  merely  operates  by  way  of 
estoppel.  It  is  a  lease  by  estoppel.  [Vacohan 
Williams,  L.J.  referred  to  Foa  on  Landlord  and 
Tenant,  3rd  edit,  ch.  tf,  citing  CuthberUon  v. 
Irving,  4  H.  &  N.  742. J 

Levett,  K.C,  in  reply,  referred  to 
Ashboraer'a  Law  of  Mortgage,  p.  211. 

[Rombb,  L.J. — If  a  person  conveys  simply  there 
is  no  estoppel.  Bnt  if  he  recites  that  he  is  seised 
in  fee  and  purport*  to  convey  in  fee,  he  is  estopped 
from  denying  that  he  is  not  so  seised.] 

Cur.  adv.  vult. 

March  7. — The  following  written  judgments 
were  delivered : — 

Yauohan  Williams,  L.J. —[His  Lordship 
stated  the  facts  of  the  case  substantially  as 
above  set  forth,  and  continued  :]  Now  Joyce,  J., 
in  dealing  with  the  action,  put*  it  in  this  way. 
He  says,  suppose  that  in  Nov.  1899  (that  is 
to  say,  before  the  assignment  to  the  plaintiff) 
the  executors  of  Neve  and  R.  Gancia  and 
Co.  Limited  and  Sinclair  had  entered  into  a 
tripartite  agreement  which  recited  that  the 
executors  of  Neve  were  the  reversioners  of  the 
underlease  to  R.  Gancia  and  Co.  Limited,  and 
that  they  had  been  asked  to  consent  under  the 
terms  of  that  underlease  to  the  granting  of  the 
sublease  by  R  Gancia  and  Co.  Limited,  and  R. 
Gancia  and  Co.  Limited  had  thereby  agreed 
expressly  to  grant  the  sublease  to  Sinclair.  He 

Eoeson  to  say  that  if  such  document  as  that  had 
nen  mode  and  executed  by  the  three  parties,  t) 
his  mind  it  is  absolutely  clear  that  tbo  executors 
of  Neve  could  not  after  that  have  turned  round 
and  asserted  their  paramount  title  as  mortgagees, 
or  as  representing  mortgagees,  and  have  asserted 
or  objected  that  R.  Gancia  and  Co.  Limited  had 
no  underlease  at  all.  Nor  could  they,  he  adds, 
have  assorted  that  either  as  against  R.  Gancia 
and  Co.  Limited  or  as  against  Sinclair.  The 
learned  judge,  having  said  this,  goe*  on  to  say 
that  in  his  opinion  what  happened  is  really  equiva- 
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lent  to  such  an  agreement  in  fact,  and  he  held  that 
the  executors  of  Neve,  whose  testator  had  fore- 
closed, were,  as  reversioners  of  that  underlease,  in 
truth  and  in  substance  parties  to  the  sublease  to 
Sinclair  and  fully  concurred  in  it  I  am  not 
quite  sure  what  this  means.  In  the  first  place,  I 
assume  that  in  the  supposed  tripartite  agreement 
the  learned  indge  means  that  R.  Gancia  and  Co. 
Limited  had  agreed  to  grant  a  sublease,  and  that 
the  executors  had  agreed  that  R.  Gancia  and  Co. 
Limited  should  do  so,  and  that  he  does  not  mean 
by  the  supposed  agreement  that  the  executors 
agreed  themselves  to  grant  a  lease  to  Sinclair. 
If  I  am  right,  the  supposed  agreement  would  have 
been  carried  out,  so  far  as  the  grant  of  the  lease 
by  R.  Gancia  and  Co.  Limited  to  Sinclair  is  con- 
cerned ;  and  the  only  agreement  which  it  could 
have  been  said  that  the  executors  bad  broken 
would  have  been  an  implied  agreement  that  they 
would  not,  in  contravention  of  the  recitals,  deny 
that  they  were  reversioners  of  the  underlease  to 
R.  Gancia  and  Co.  Limited,  and  invalidate  the  con- 
sent which  they  purported  to  give,  as  reversioners 
of  the  underlease  to  R.  Gancia  and  Co.  Limited, 
to  their  sublease  by  the  assertion  of  a  paramount 
title  inconsistent  with  the  subsistence  of  the  sub- 
lease. But  this  view  of  the  tripartite  agreement, 
even  if  it  can  be  supported,  is  hardly  consistent 
with  the  resalt  indicated  by  Joyce,  J .  as  following 
on  the  assumption  that  what  happened  was 
equivalent  to  such  an  agreement  in  faot,  because 
he  says:  "I  hold  that  the  executors  of  Neve, 
whose  testator  had  foreclosed,  were,  as  rever- 
sioners of  the  underlease  to  R.  Gancia  and  Co. 
Limited,  in  truth  and  in  substance  parties  to  the 
sublease  to  Sinclair,  and  fully  concurred  in  it." 
Such  a  result  would  not  follow  as  the  consequence 
of  a  -breach  of  an  implied  covenant  not  to  invali- 
date the  sublease  to  be  granted  by  R.  Gancia 
and  Co.  Limited  to  Sinclair.  Such  an  implied 
covenant  would  not  make  the  executors  parties  to 
the  sublease  or  make  them  concur  in  it,  in  the 
ordinary  sense  of  that  word.  I  am  not  quite 
sure  that  the  learned  judge,  in  the  passages  which 
I  have  quoted,  has  not  somewhat  confused  the 
agreement  which  he  suggests  with  the  estoppels 
arising  on  it,  which  I  will  consider  presently. 
But  it  is  sufficient  to  say  at  present  that  no 
estoppel  preventing  the  executors  from  denying 
that  they  were  the  reversioners  of  the  underlease 
to  R.  Gancia  and  Co.  Limited  could  operate  as  a 
grant  by  them  of  a  lease  to  Sinclair  on  tbe  terms 
of  the  sublease  granted  by  R.  Gancia  and  Co. 
Limited  to  Sinclair.  There  is  the  difficulty  also 
that  tbe  sublease,  whoever  grants  it,  requires  by 
the  Real  Property  Act  1845,  and  that  any  agrea- 
ment  relating  to  land  has,  by  the  Statute  of 
Frauds,  to  be  in  writing;  and  it  is  not  easy  to 
extract  from  the  documents  any  implied  agree- 
ment which  would  support  the  learned  judge's 
view.  Moreover,  I  am  not  satisfied  that  any 
agreement  can  be  suggested,  as  having  been 
entered  into  without  writing,  which  could  be 
supported  by  part  performance  and  which  would 
afford  a  defence  in  this  action.  I  propose 
now  to  deal  with  the  question  whether  estoppel 
will  enable  the  defendants  to  successfully 
defend  this  action.  If  the  conduct  of  the 
plaintiff  enables  the  defendant  to  do  bo,  I  do  not 
trouble  myself  about  tbe  exact  form  of  the 
pleadings.  It  is  plain  that  all  parties  came  into 
court  prepared  to  try  the  question  of  what  is  the 


effect  of  the  plaintiff's  assuming  the  character  of 
reversioner  and  inducing  the  defendants  to  alter 
their  position.   That  oeing  so,  all  necessary 
amendments  must  be  treated  as  made.  That 
there  is  an  estoppel  preventing  Neve's  executors, 
Keith's  predecessors  in  title,  and  therefore  Keith, 
from  averring  as  against  R.  Gancia  and  Co. 
Limited,  or  Sinclair  that  be  really  was  not  such 
reversioner  I  do  not  doubt,  for  it  seems  to  me 
plain  that  the  executors,  by  their  words  and 
conduct,  wilfully  caused  both  R.  Gancia  and  Co. 
Limited  and  Sinclair  to  believe  in  the  existence 
of  a  state  of  things,  and  induced  them  to  act  on 
that  belief,  so  as  to  alter  their  own  previous- 
position  ;  and  it  seems  to  me  that  Keith,  who 
claims  through  the  executors,  is  concluded  from 
averring  against    either  R.    Gancia  and  Co. 
Limited  or  Sinclair  a  different  state  of  tilings  as 
existing  at  the  same  time.   Now  it  is  true  that, 
where  one  has  an  estoppel  in  pais  of  this  sort 
the  estoppel  cannot  go  further  than  to  prevent 
the  party  estopped  from  putting  the  party  who 
has  acted  on  his  representation  in  a  worse 
position  than  he  would  have  been  if  that  repre- 
sentation had  been  true.   Then  what  would  have 
been  the  position  of  Sinclair  if  Neve's  executors 
had  really  had  vested  in  them  the  reversion 
expectant    upon    the  determination   of  Mxb. 
Gooch's  lease  to  R.  Gancia  and   Co.  Limited. 
(And  observe  this  is  quite  a  possible  state  of 
things,  because  there  is  no  reason  why  they, 
being  the  assignees  by  way  of  subdemise  of  Mrs. 
Gooch's  lease  of  the  11th  Dec.  1860  from  Bailey, 
should  not  have  taken  an  assignment  from  her  of 
the  reversion  expectant  upon  the  determination 
of  the  underlease  granted  by  her  to  R.  Gancia 
and  Co.  Limited.)   I  take  it  that  Neve's  execu- 
tors, as  tbe  assignees  of  Mrs.  Goocb,  would  no 
more  have  been  entitled,  as  between  R.  Gancia 
and   Co.  Limited  and  themselves,  to  deny  Mrs. 
Gooch's  title  than  Mrs.  Gooch  herself  would  have- 
been.   The  result  of  this  is  that  the  plaintiffs 
action  fails.   He  is  not  entitled  to  recover  pos- 
session of  the  premises,  because  he  is  estopped 
from  denying  that  he  is  reversioner  in  respect  of 
the  lease  granted  by  Mrs.  Gooch  to  R.  Gancia 
and  Co.  Limited,  and  not  the  less  so  because  at 
the  time  he  represented  himself  as  such  he  was 
as  mortgagee  entitled  to  say  that  the  lease  by 
Mrs.  Gooch  to  R.  Gancia  and  Co.  Limited,  did 
not  bind  him.   I  think  that  this  estoppel  against 
the  plaintiff  arises  equally  as  between  himself 
and  Sinclair  and  as  between  himself  and  R. 
Gancia  and  Co.  Limited.    Both  Sinclair  and  R. 
Gancia  and  Co.  Limited  altered  their  positions 
by  reason  of  the  assertion  by  Neve's  exncntora 
that  the  reversion  attendant  upon  the  determina- 
tion of  the  underlease  to  R.  Gancia  and  Co. 
Limited  was  vested  in  them.    By  reason  of  this 
assertion  R.  Gancia  and  Co.  Limited  granted 
and  Sinclair  accepted  the  sublease.   This  did  not 
make  either  R.  Gancia  and  Co.  Limited  or  Sin- 
clair  the   tenant  of  Neve's   executors.  The 
estoppel  simply  prevents  Neve's  executors,  or 
their  successor,  the  plaintiff,  from  denying  that 
Mrs.  Gooch's  reversion  was  vested  in  them  as 
alleged  by  them,  cr  from  setting  up  an  over- 
riding  title  inconsistent  with  the  licence  by  them 
as  reversioners    authorising   the  snblease  to 
Sinclair.   Moreover,  tbe  conduct  both  of  Neve's 
executors  and  of  the  plaintiff  since  the  granting 
of  the  sublease  of  1890  is  only  consistent  with  a 
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continued  assertion  by  them  respectively  of  their 
position  as  reversioners  and  the  validity  of  the 
sublease.  I  refer  to  the  assignment  to  Keith 
being  expressly  subject  to  the  sublease  of  189!'. 
and  to  toe  plaintiff's  notice  to  R.  Gancia  and 
Co.  Limited  to  repair.  I  do  not  think  that  it 
makes  the  slightest  difference  that,  on  the 
admitted  facts,  and  in  particular  the  payment 
of  the  rent  reserved  under  the  underlease  of  1892 
to  Neve's  executors  and  to  Keith,  a  tenancy  from 
year  to  year  under  Neve's  executors  or  Keith 
would  ordinarily  be  inferred.  This  would  be  only 
part  of  the  truth  which  the  plaintiff  would  be 
estopped  from  denying.  There  is  no  evidence 
whatever  that  R.  Gancia  and  Co.  Limited  was 
aware  of  the  true  position  of  affairs.  For  the 
reasons  which  I  have  given  I  think  that  the  judg- 
ment of  Joyce,  J.  ought  to  be  enpported,  and  this 
appeal  dismissed  with  costs.  I  should  wish  to 
add  that  I  entirely  agree  with  the  judgment  so 
far  as  it  relates  to  the  relief  against  forfeiture. 
And  with  regard  to  the  counter-claim  by  Sinclair 
for  a  resting  order,  which  Joyce,  J.  had  ordered 
to  stand  over.  I  see  at  present  no  reason  why 
such  order  should  not  be  made  under  sect.  4  of 
the  Act  of  1892. 

Rosier  tnd  Stirling,  L.JJ.  concurred. 

Appeal  dismissed. 
Solicitors  for  the  appellant,  Batten,  Proffitt, 
and  Scott. 

Solicitors  for  the  respondents,  Charles  Mylne 
Barker  ;  South,  Stacey,  and  Cattle. 


Wednesday,  March  9. 
(Before  Vacqhan  Williams,  Stirling,  and 

Cozexs-Hardy,  L.JJ.) 
Re  Leconfield  ;  Wyndham  r.  Leconfield.  (a) 

APPEAL  FROM  THE  CHANCERY  DIVISION. 
Revenue— Estate  duty — Succession  duty — Will 
charging  residue  with  duties  payable  on  testa, 
tor's  death  on  property  of  which  he  teas  tenant 
for  life — Succession  duty  on  proceeds  of  sale  of 
timber  ctt  by  succeeding  tenant  for  life— Heir, 
looms  of  national  interest— Finance  Act  1896 
(59  Jt  60  Vict.  c.  23),  s.  20— Succession  Duty  Act 
1853  (16  S:  17  Fid.  c.  51),  s.  23. 

By  his  will,  dated  in  1900,  a  testator,  who  died  in 
1901,  directed  the  trustees  to  pay  out  of  the 
retia)vary  2>roceeds  of  his  estate  (1)  so  much  of  the 
estate  duty  and  other  death  duties  which  under 
Vie  Finance  Act  1894.  or  any  amending  statute, 
should  become  payable  upon  or  by  reason  of  his 
death  in  respect  of  all  the  estates  and  prvperty 
of  which  he  should  immediately  before  his  death 
be  tenant  for  life  under  a  certain  will  or  resettle- 
ment as  the  capital  moneys  and  investments 
subject  thereto  should  be  insufficient  to  pay  ; 
and  (2)  all  such  succession  duty  as  should 
become  payable  vpon  his  death  in  respect  of  the 
same  estates  and  property. 

Held,  that,  a*  to  the  duty  in  respect  of  the  sale  of 
certain  timber,  the  provision  of  the  will  was 
applicable  to  duty  payable  in  respect  of  a  sue- 
cession  on  the  death  of  the  testator,  which  duty 
was  payable  out  of  his  residuary  e»tate. 

Held,  also,  that,  as  to  certain  heirlooms  of  national 
interest,  the  duty  did  not  become  payable  upon 
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the  death  of  the  testator,  and  would  not  until 
the  happen  ina  of  the  event  mentioned  in  sect.  20 
of  the  Finance  Act  1896. 
Decision  of  Joyce,  J.  (89  L.  T.  Rep.  434)  reversed. 

By  his  will,  dated  the  10th  Sept.  1834,  George 
O'Brien,  last  Earl  of  Egremont.  devised  freehold 
and  copyhold  estates  of  great  extent  and  value  in 
the  counties  of  Cumberland,  York,  Sussex,  and 
Southampton,  to  the  use  of  George,  afterwards 
created  Baron  Leconfield,  during  his  life,  with 
remainder  to  the  use  of  the  son  of  the  latter, 
Henry,  afterwards  second  Baron  Leconfield, 
during  his  life,  with  remainder  to  the  first  and 
other  eons  of  the  second  baron  successively  in 
tail  male  ;  and  he  bequeathed  certain  leaseholds 
on  trust  that  the  rents  and  profits  should  be 
received  by  the  persons  entitled  to  receive  the 
rents  and  profits  of  the  estates. 

The  testator  also  bequeathed  certain  chattels  of 
great  value,  known  as  the  Petworth  House  heir- 
looms, upon  trust  that  they  should  devolve  as 
heirlooms  with  the  estates. 

The  testator  died  on  the  14th  Nov.  1837. 

George,  first  Baron  Leconfield,  died  on  the 
ISth  March  1869. 

The  Hon.  George  O'Brien  Wyndham,  eldest 
son  of  Henry,  second  Baron  Leconfield,  and 
first  tenant  in  tail  under  the  will,  died  in  the 
lifetime  of  his  father  on  the  13th  Jan.  1895,  a 
bachelor  and  intestate,  having  attained  the  age 
of  twenty-one  years,  but  not  having  barred  his 
estate  tail. 

His  father,  Henry  Baron  Leconfield,  took  out 
letters  of  administration  to  his  estate  on  the  23rd 
March  1895,  and  thus  became  absolutely  entitled 
to  the  heirlooms. 

On  the  6th  Dec.  1897  Henry  Baron  Leconfield 
and  his  eldest  surviving  son.  the  Hon.  Charles 
Henry  Wyndham,  executed  a  disentailing  assur- 
ance of  the  settled  estates,  and  on  the  7th  Dec. 
tbey  executed  a  resettlement  of  them,  under 
which  (subject  to  a  power  of  appointing  uses  and 
to  the  payment  of  a  rentcharge  to  the  Hon.  C. 
H.  Wyndham)  they  were  limited  to  the  use  of 
Henry  Baron  Leconfield  for  life  in  restoration  of 
his  life  estate  under  Lord  Egremont's  will,  with 
remainder  to  the  use  of  the  Hon.  C.  H.  Wyndham 
for  life  without  impeachment  of  waste,  with 
remainder  to  his  first  and  other  sons  in  tail,  with 
divers  remainders  over. 

The  moneys  and  investments  subject  to  the 
settlement  had  been  disentailed  by  another 
assurance  of  the  6th  Dec.  1887,  and  by  the 
resettlement  were  settled  on  the  trusts  of  capital 
moneys  arising  under  the  Settled  Land  Acts  to  be 
applied  primarily  in  the  purchase  of  lands  to  be 
settled. 

Certain  of  the  heirlooms  were  also  included  in  the 
resettlement,  and  were  settled  to  devolve  as  heir- 
looms with  the  settled  estates,  and  the  remainder 
of  the  heirlooms  were  settled  in  the  same  way 
by  another  settlement  dated  the  15th  June  1898, 
with  a  proviso  in  both  cases  that  they  should  not 
vest  absolutely  in  any  tenant  in  tail  unless  he 
should  attain  the  age  of  twenty-one  years. 

By  his  will,  dated  the  19th  April  1900,  Henry 
Baron  Leconfield  gave  certain  settled  legacies, 
and  declared  his  intention  land  will  to  be  that  all 
settlement  estate  duty  payable  on  his  death  under 
or  by  virtue  of  the  Finance  Act  1*94,  or  any  Act 
of  Parliament  amending,  extending,  or  modifying 
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it,  by  reaaon  of  the  settlement  thereinbefore  made 
of  such  settled  legacies,  as  well  as  all  other  estate 
duty  payable  on  This  death  under  or  by  virtue  of 
nny  such  Act  in  respect  of  his  estate,  should  be 
borne  by  his  general  estate  in  exoneration  of  any 
legatee  or  beneficiary  under  any  of  the  preceding 
gifts  or  dispositions. 

The  testator  devised  and  bequeathed  all  his 
residuary  real  and  personal  estate  to  the  general 
trustees  of  his  will  on  trust  for  sale  and  conver- 
sion, and  he  directed  them  to  pay  out  of  the 
moneys  arising  therefrom  and  toe  moneys  of 
which  he  should  be  possessed  at  his  decease  his 
funeral  and  testamentary  expenses  and  debts, 
and  to  pay  and  provide  for  legacies  to  a  daughter 
and  younger  sons,  and  to  stand  possessed  of  the 
residue  of  the  same  moneys  (thereinafter  referred 
to  as  "  the  said  residuary  proceeds  ")  upon  the 
trusts  and  for  the  purposes  thereinafter  declared 
and  expressed  concerning  the  same. 

The  will  (after  certain  provisions  as  to  the 
appropriation  of  funds  to  meet  the  legacies)  then 
proceeded  an  follows : 

And  I  declare  that  my  general  trustee  or  trustee 
«hall  stand  possessed  of  the  said  residuary  proceed  a 
upon  trait  with  ell  convenient  speed  after  my  death  to 
apply  the  same,  or  an  adequate  part  thereof,  in  pay- 
ment and  satisfaction  of  (firstly)  so  moon  of  the  estate 
duty  and  other  death  duties  (if  any)  including  any 
interest  which,  under  or  by  virtue  of  the  Finance  Act 
1894,  or  any  statute  amending,  extending,  or  modifying 
the  same,  shall  become  payable  upon  or  by  reason  of 
my  death  in  reapcot  of  all  the  estates  and  property 
(including  as  well  real  estate  as  leaseholds,  moneys, 
fundi,  stock*,  shares,  and  securities)  of  whioh  I  shall 
immediately  before  my  death  be  seised  or  entitled  as 
tenant  for  life  under  or  by  virtue  of  or  by  reference  to 
the  will  of  the  leta  Bight  Hon.  George  O'Brien,  E»rl 
of  Egiemoot,  or  the  said  resettlement  [meaning  thereby 
the  resettlement  of  the  7th  Deo.  1897J  as  the  oapiUl 
moneys,  stocks,  funds,  shares,  and  securities  (if  anj) 
wbioh  at  my  death  may  be  subject  to  such  will  or 
resettlement,  and  as  snob  might,  nndsr  seot.  V,  sub- 
sect.  7,  of  tbe  Finance  Act  1894,  or  any  suob  other 
statute  as  aforesaid,  be  expended  in  paying  suoh  estate 
duty  or  other  death  duties  shall  be  insufficient  to  pay  ; 
and  (secondly)  all  suob  succession  dnty  as  shall  become 
payable  upon  my  death  in  respect  of  the  same  estates  and 
propsrty. 

Tbe  ultimate  surplus  of  the  residuary  proceeds 
the  teetitor  gave  in  trust  for  such  of  his  younger 
sons  as  attained  the  age  of  twenty-one  years  in 
equal  shares. 

The  testator  died  on  the  6th  Jan.  1901,  leaving 
him  surviving  his  son  the  Hon.  Charles  Henry 
Wyndham,  who  succeeded  as  third  Baron  Lecon- 
field  and  tenant  for  life  in  possession  of  the 
settled  estates  and  property,  and  four  younger 
sons,  of  whom  two  had  attained  the  age  of  twenty, 
one  years. 

His  will  was  proved  on  the  16th  April  1901. 

The  amount  of  his  residuary  estate  was  very 
large,  and  the  capital  moneys,  stocks,  funds, 
shares,  and  securities  subject  to  the  resettle- 
ment being  insufficient  to  pay  the  estate  duty 
on  the  estates  and  property  of  which  the  testa- 
tor was  immediately  before  his  death  tenant 
for  life,  a  large  sum  had  been  applied  out  of 
the  residuary  proceeds  in  payment  of  estate  duty 
and  succession  duty,  and  a  large  surplus  of  the 
residuary  proceeds  remained  after  makiug  these 
payments. 
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Questions  arose,  however,  in  the  administration 
of  tbe  estate  with  regard  to  the  estate  duty  on  the 
heirlooms,  having  regard  to  sect.  20,  sub-sect.  1, 
of  the  Finance  Act  1896  (59  &  60  Vict,  c.  29). 

Application  was  made  to  the  Treasury  with 
regard  to  the  heirlooms,  and  the  greater  part  of 
them,  amounting  to  the  value  of  149,6001.,  were 
exempted  from  duty  under  the  provisions  of  the 
sub-section,  until  they  should  be  sold  or  should 
be  in  the  possession  of  some  person  competent  to 
dispose  of  them. 

Doubts  were  entertained  %cb.etb.pr  the  general 
trustees  of  Henry  Baron  Leconfield'e  will  were 
bound  to  provide  out  of  the  residuary  proceeds 
of  his  estate,  for  tbe  payment  of  tbe  estate  duty 
on  the  exempted  heirlooms,  if  it  should  become 
payable ;  and  a  further  question  arose  with 
regard  to  succession  duty. 

It  appeared  that  the  timber  on  tbe  settled 
estate  was  of  great  value  ;  a  considerable  quantity 
was  ripe  for  cutting  at  the  death  of  Henry  Baron 
Leconfield,  and  more  had  matured  since,  and  the 
present  tenant  for  life,  Charles  Henry  Baron 
Leconfield,  not  being  impeachable  for  waste,  had 
cut,  and  intended  from  time  to  time  to  cut,  por- 
tions of  the  timber. 

Under  the  provisions  of  sect.  23  of  the 
Succession  Duty  Act  1853  (16  Si  17  Viot,  c.  51). 
he,  as  present  tenant  for  life,  was  chargeable  with 
succession  duty  aa  successor,  upon  his  interest  in 
the  net  proceeds  of  sale  of  the  timber,  and  as  lie 
was  a  stranger  in  blood  to  Lord  Egremont,  from 
whom  his  interest  was  derived,  the  duty  was 
leviable  at  the  rate  of  10  per  cent,  under 
sect.  10. 

This  duty  also  he  claimed  that  the  residuary 
proceeds  ought  to  bear,  and  the  general  trustees 
of  Heniy  Baron  Leconfield's  will  accordingly 
took  out  an  originating  summons,  asking,  among 
other  things,  for  the  determination  of  the  question 
whether,  upon  tbe  true  construction  of  the  win 
they,  aa  such  general  trustees,  were  bound  to 
retain  in  their  hands  during  the  lifetime  of 
Charles  Henry  Baron  Leconfield,  or  for  any  and 
what  period,  a  sufficient  part  of  the  testator's 
residuary  estate  to  meet  all  or  any  and  what  part 
(a)  of  the  estate  duty  which  would,  upon  the 
happening  of  tbe  first  of  the  events  mentioned 
in  sect.  20  of  the  Finance  Act  1896,  become,  in 
respect  of  such  of  the  heirlooms  us  were  exempted 
from  estate  duty  on  the  ground  of  their  national  or 
historic  interest;  and  (b)  of  the  succession  duty 
which  would,  in  the  event  of  the  timber  com- 
prisod  in  the  succession  being  cut,  become  pay- 
able in  respect  of  the  successor's  interest  in 
the  proceeds  thereof. 

The  defendants  to  the  summons  were  Charles 
Henry  Baron  Leconfield,  as  the  present  tenant 
for  life;  the  trustees  of  the  resettlements  of 
1897  and  189$;  and  the  younger  sons  of  Henry 
Baron  Leconfield,  as  residuary  legatees  under 
his  will. 

The  summons  was  adjourned  into  court,  and 
came  on  to  be  heard  before  Joyce.  J.  on  tbe  6tb 
Nov.  1903.  when  his  Lordship  decided  (89  L.  T. 
Rep.  434)  that  the  trustees  were  bound,  during 
tbe  lifetime  of  Lord  Leconfield  as  the  present 
tenant  for  life  or  until  further  order,  to  set  aside 
a  sufficient  Bum  to  pay  the  estate  duty  on  the 
heirlooms ;  but  that  for  the  succession  duty  on 
the  proceeds  of  sale  of  the  timber  they  were  not 
baund  to  make  any  provision. 
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From  the  decision  as  to  the  proceeds  of 
sale  of  the  timber  Lord  Leconfield,  and  as  to 
the  exempted  heirlooms  the  residuary  legatees, 
respectively  now  appealed. 

The  appeal  by  Lord  Leconfield  was  first 
argued. 

Younger,  K.C.  and  MacMullan  for  the  appellant. 
— This  duty  is  succession  duty  chargeable  on  the 
late  Lord  Leconfield's  death ;  and  the  direction 
contained  in  the  will,  as  to  the  payment  oat  of 
residue  of  succession  duty  payable  on  his  death, 
therefore  covers  it  The  direction  in  the  will 
ought  to  be  interpreted  not  as  meaning  "  upon 
the  moment  of  my  death,''  but  "  in  respect  of  the 
succession  thereby  created."   They  relerred  to 

Lord  Advocate  v.  Marquis  cf  A  iUa,  9  Sco.  Sets.  Cm. 
4th  series  40 ; 

Snootesion  Duty  Aot  1853,  si.  1, 2,  3.  21,  22,  *J3  ; 

Customs  and  Inland  Bsvenoe  Aot  1881,  s.  21. 
Hughet,  K.C.  and  the  Hon.  Frank  Ruitell  for 
the  respondents  the  residuary  legatees. — This 
duty  does  not  become  payable  on  the  late  Lord 
LecoD  field's  death,  and  may  never  become 
payable  at  all.  It  is  a  duty  which  only  becomes 
chargeable  on  the  successor  when  the  successor 
cuts  the  timber  in  respect  of  his  interest  in  the 
sale  moneys  of  the  timber. 

Aiuten-Cartmell  for  the  respondents  the 
general  trustees  of  the  will. 

A.  L.  Ellie  for  the  respondents  the  trustees  of 
the  resettlements  of  1897  and  161*8. 

The  appeal  by  the  residuary  trustees  was  then 
argued. 

Hughee,  K.C.  and  the  Hon.  Frank  Ruutll,  for 
the  appellants,  contended  that  the  heirlooms 
came  within  the  Finance  Act  1896,  e.  20,  and  that 
accordingly  no  duty  was  payable  thereon. 

Younger,  K.C.  and  MacSTullan,  for  the  respon- 
dent,  Lord  Leconfield,  contr-'t. 

Vatjqhan  Williams,  L.J  —I  will  deal  with 
these  two  appeals  separately,  although  both 
appeals  really  turn  on  what  is  one  passage, 
divided  into  sections,  in  the  will  of  the  late  Lord 
Leconfield.    Perhaps  I   had    better  read  the 
passage  in  the  will  as  a  whole  first.    [HiB  Lord- 
ship did  so,  and  continued :]  Now,  the  question 
raised  by  the  first  appeal  that  we  have  to  deter- 
mine here  is  this :  We  have  to  say  whether  or 
not  succession  duty,  payable  in  respect  of  succes- 
sion to  land  which  is  covered  with  timber,  is, 
having  regard  to  the  terms  of  sect.  23  of  the 
Succession  Duty  Act  1853,  a  duty  which  the 
trustees  under  this  will  are  directed  to  pay. 
Joyce,  J.,  in  delivering  his  judgment,  says  this : 
"  I  am  not  sure  what  the  testator  intended  by  the 
words  beginning  4  secondly  'in  reference  to  the 
particular  question  that  has  arisen,  or  what  he 
would  have  said  if  the  point  had  been  called  to 
his  attention;  but  upon  the  whole  I  think  the 
right  war  of  dealing  with  this  question  is  to  read 
the  words  beginning  'tecondly'  literally;  and 
therefore  I  think  that  with  respect  to  timber  it 
is  unnecessary  to  make  any  provision,  and  that  in 
my  opinion  would  be  a  fairer  and  more  convenient 
result  to  all  parties  concerned."   Now,  in  order  to 
understand  that  judgment  one  has  to  turn  to  the 
Act  which  deals  with  succession  duties— that  is. 
the  Succession  Duty  Act  1853.   It  is  best  here,  I 
think,  first  to  look  at  sect.  2  of  that  Act,  and  one 
finds  by  that  section  :  "  Every  past  or  future  dis- 


position of  property,  by  reason  whereof  any 
person  has  or  shall  become  beneficially  entitled  to 
any  property  or  the  income  thereof  upon  the 
death  of  any  person  dying  after  the  time 
appointed  for  the  commencement  of  this  Act, 
either  immediately  or  after  any  interval,  either 
certainly  or  contingently,  and  either  originally  or 
by  way  of  substitutive  limitation,  and  every 
devolution  by  law  of  uny  beneficial  interest  in 
property,  or  the  income  thereof,  upon  the  death  of 
any  person  dying  after  the  time  appointed  for  the 
commencement  of  this  Act,  to  any  other  person,  in 
possession  or  expectancy,  shall  be  deemed  to  bate 
conferred  or  to  confer  on  the  person  entitled  by 
reason  of  any  such  disposition  or  devolution,  a- 
'  succession  ' ;  and  the  term  '  successor '  shall 
denote  the  person  so  entitled;  and  the  term  'pre- 
decessor '  shall  denote  the  settlor,  disponor, 
testator,  obligor,  ancestor,  or  other  person  from 
whom  the  interest  of  the  successor  is  or  shall  be 
derived."  One  gets  there  a  definition  really  of 
what  a  "succession"  is.  And  then  when  one 
turns  to  sect.  10  one  finds  that  section  provides : 
"  There  shall  be  levied  and  paid  to  Her  Majesty  in 
respect  of  every  such  succession  a  a  aforesaid" — 
that  really  is  the  succession  on  death — "  according 
to  the  value  thereof,  the  following  duties";  and 
then  the  section  sets  out  the  various  duties.  Then 
we  have  to  arrive  at  the  duty  to  be  levied  on  suc- 
cession, and  we  see  by  sect.  2  what  the  succession 
is — that  is,  succession  on  death.  That  being  so, 
if  one  turns  to  sect  20  one  finds  that :  "  The  duty 
imposed  by  this  Act  shall  be  paid  at  tbe  time 
when  the  successor,  or  any  person  in  his  right  or 
on  his  behalf,  shall  become  entitled  in  possession 
to  his  succession,  or  to  the  receipt  of  the  income 
and  profits  thereof."  I  do  not  think  I  need  read 
more  of  that  section ;  but  I  wish  to  point  out 
that  what  sect  20  does  is — tbe  duty  having  been 
created  on  the  succession  —  to  deal  with  the 
time  when  that  duty  shall  be  paid,  and  with 
the  interest  really  out  of  which  it  is  to  l>e 
paid.  Then  sect.  21  provides  that :  "The  interest 
of  every  successor  except  as  hereinafter  pro 
vided,  in  real  property,  shall  be  considered  to  be 
the  value  of  an  annuity  equal  to  the  annual 
value  tf  such  property,  after  making  such  allow- 
ances  as  are  hereinafter  directed,  and  payable 
from  the  date  of  his  becoming  entitled  thereto  in 
possession,  or  to  the  receipts  of  the  income  or 
profits  thereof  during  the  residue  of  his  life,  or 
for  any  less  peiiod  during  which  he  shall  be 
entitled  thereto ;  and  every  such  annuity,  for  the 
purposes  of  this  Act,  shall  be  valued  according  to 
tbe  tables  in  the  schedule  annexed  to  this  Act; 
and  the  duty  chargeable  thereon  shall  be  paid  by 
eight  equal  half-yearly  instalments,  the  first  of 
such  instalments  to  be  paid  at  the  expiration  of 
twelve  months."  Then  the  section  goes  on  and 
makes  provision  that  "  if  the  successor  shall  die 
before  all  such  instalments  shall  have  become 
due,  then  any  instalments  not  due  at  his  decease 
shall  cease  to  be  payable,  except  in  tbe  case  of  a 
successor  who  shall  have  been  competent  to  dis- 
pose by  will  of  a  continuing  interest  in  such  pro- 
perty." I  call  attention  to  sect.  21  in  order  to 
show  that  it  really  provides  for  a  valuation  of  the 
interest,  and  also  provides  for  the  time  of  pay- 
ment One  observes  that  under  this  section — «« 
indeed  I  think  we  may  say  under  all  these  other 
sections — that  never  really  is  the  duty  due  and 
I  payable  as  a  whole  immediately  on  death,  but  it 
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is  nevertheless  a  duty  which  is  imposed  by  this 
Act  on  succession,  and  although  not  immediately 
due  and  payable  is  a  duty  payable  from  the  time 
of  the  death.  Theu  if  one  turns  to  sect.  22  one 
finds  that  that  deals  with  the  rules  for  valuing 
houses  and  land;  and  sect.  23,  which  is  the 
immediately  material  section  in  this  case,  pro- 
vides that  "  where  timber,  trees,  or  wood,  not 
being  coppice  or  underwood,  shall  be  comprised 
in  any  succession,  the  successor  shall  be  charge- 
able with  duty  upon  his  interest  in  the  net 
moneys,  after  deducting  all  necessary  outgoings 
for  the  jear.  which  shall  from  time  to  time  be 
received  from  any  sales  of  such  timber,  trees,  or 
wood,  and  shall  account  for  and  pay  the  same 
yearly ;  provided  that  no  money  shall  be  payable 
on  the  net  moneys  received  'from  the  sale  of 
timber,  trees,  or  wood  in  auy  one  year,  unless 
such  net  moneys  shall  exceed  the  sum  of  lof. ; 
provided,  that  if  the  successor  shall  be  desirous 
of  commuting  the  duty,  and  shall  deliver  to  the 
commissioners  an  estimate  of  the  net  moneys 
obtainable  by  him  from  the  sale  of  such  timber, 
trees,  and  wood  as  may,  in  a  prudent  course  of 
management  of  the  property,  be  felled  by  such 
successor  during  his  life,  the  commissioners,  if 
satisfied  with  bucIi  estimate,  shall  accept  the 
same  and  assess  the  duty  accordingly.  Here 
again  the  section  to  my  mind  obviously  treats 
succession  duty  as  being  a  duty  which  is  imposed 
on  the  succession  on  tne  death.  The  whole  of 
sect.  23  is  merely  a  provision  for  valuation  and 
for  the  time  when  the  duty  shall  become  due  and 
payable.  In  my  judgment  the  provision  at  the 
end  of  the  section  for  the  commutation  of  the 
duty  itself  points  very  strongly  to  the  same  con- 
clusion. I  mean  that  it  points  to  the  conclusion 
that  it  is  not  true  to  say — as  was  put  to  us  in 
argument — that  the  duty  only  becomes  charge- 
able in  each  year  upon  the  event  of  a  sale,  but  it 
is  really  a  duty  which  I  think,  in  the  more 
accurate  user  of  the  word  "chargeable."  is 
chargeable  immediately  upon  the  death  at  the 
succession.  At  all  events,  whether  you  use  that 
word  or  not.  to  my  mind  it  is  perfectly  plain  that 
the  duty  is  imposed  from  the  death,  and  I  think  that 
the  provision  for  the  commutation  goes  sttongly  to 
negative  the  suggestion  that  the  duty  is  really 
only  a  duty  which  becomes  imposed  upon  the 
happening  of  the  contingency  of  a  sale.  I  think 
that  the  duty  here  is  a  duty  which  arises  on  the 
succession  on  the  death,  and  that  it  is  cot  true  to 
say  that  it  is  a  duty  which  arises  on  the  death 
plus  any  contingency — to  wit,  a  sale.  Sect.  2i, 
which  is  the  section  that  deals  with  advowsons, 
seems  to  me  to  point  in  the  same  direction. 
Under  these  circumstances,  having  regard  to 
the  provisions  in  the  statute  with  regard  to  suc- 
cession duty,  and  in  particular  to  sect.  23,  which 
is  relied  on  by  the  respondents  to  the  first  appeal, 
I  now  say  that  I  read  these  words.  "  all  such 
succession  duty  as  shall  become  payable  upon  my 
death  in  respect  of  the  same  estates  and  pro- 
perty," not  as  meaning  due  and  payable,  for  if 
one  so  read  them  the  words  would  oe  useless  and 
futile,  as  there  is  no  succession  duty  which 
becomes  due  really  immediately  upon  death. 
But  I  read  the  words  as  if  they  had  run :  "  All 
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succession  duty  as  shall  become  payable  in 
respect  of  any  succession  upon  my  death  in 
respect  of  the  same  estates  and  property."  And 
although  I  have  added  those  words  in  order  to 


i  my  meaning  more  plain.  I  must  not  be 
losed  to  s>ny  that   I  consider  that   it  is 
necessary  to  introduce  those  words  to  cause  this 
clause  in  the  will  to  have  the  meaning  which  I 
attribute  to  it.    In  my  judgment,  it'  you  take 
the  words  as  they  stand,  "all  such  succession 
duty  as  shall  become  payable  upon  my  death  in 
respect  of  the  same  estates  and  property,"  and 
put  upon  them  their  natural  interpretation,  they 
mean  only  what  I  have  just  said.   In  my  judg- 
ment, therefore,  so  much  of  the  judgment  of 
of  Joyce,  J.  as  decides  that  the  trustees  of  the 
will  had  not  the  duty  and  the  right  to  pay  the 
duty  in  lespect  of  the  succession  out  of  the 
residuary  estate  ought  to  be  reversed  and  a 
declaration  made  to  the  contrary.    Having  now 
dealt  with  what  I  have  called  the  first  appeal,  I 
will  deal  with  the  second  appeal,  which  is  au 
appeal  that  depends  upon  the  first  half  of  that 
clause  in  the  will  which  I  have  read  already,  uud 
which  I  need  not  read  again.   Now,  in  respect  of 
this  part  of  the  case,  Joyce's.  J.  judgment  is  as 
follows :  "  This  point  is  one  of  some  difficulty, 
but  it  seems  to  me  to  stand  in  this  way,  that, 
prinvi  facie,  under  the  provisions  of  the  Finance 
Act  1894,   all  the  heirlooms  subject  to  that 
resettlement  are  liable  to  duty,  and  became  liable 
to  duty  upon  the  death  of  the  testator,  the  late 
Lord  Leconfield ;  but  that  as  to  a  particular  class 
of  heirloomB  they  are  within  the  specific  pro- 
visions of  the  Act  of  Parliament,  which  says  that 
for  heirlooms  and  chattels  of  that  particular 
character  the  payment  of  this  duty  is  postponed, 
or,  rather,  they  are  to  be  exempt  during  a  certain 
period  and  under  a  certain  event.   Upon  the 
whole.  I  think  that  the  proper  thing  to  decide 
is,  and  I  do  decide,  and  I  think   it  was  the 
intention  of  the  testator,  that   a  sufficient  sum 
shall  be  set  aside  for  the  purpose  of  providing  for 
the  payment  of  this  duty,  to  be  retained  during 
the  life  of  Lord  Leconfield,  or  until  further  order, 
with  liberty  to  apply.   If  any  event  happens  on 
which  it  is  perfectly  clear  that  this  is  not  wanted 
the  parties  may  come  again.    I  do  not  say  pay 
the  money  into  court,  or  anything  of  the  sort. 
Of  course   the  .residuary  legatees    will  have 
the  income  on  the  sum  set  aside  in  the  mean- 
time."   I  am  sorry  to  say  that  in  respect 
of  this  appeal  also  I  cannot  see  my  way  to 
agreeing   with  Joyce,  J.    Really  this  appeal 
depends  upon   the  words  of  the  28th  section 
of  the  Finance  Act  18t»»>.    That  section  says: 
'*  Where  any  property  passing  on  the  death  of  a 
deceased  person  consists  of  such  pictures,  prints, 
books,  manuscripts,  works  of  art,  scientific  col- 
lections, or  other  things  not  yielding  income  as 
appear  to  the  Treasury  to  be  of  national,  scientific, 
or  historic  interest,  and  is  settled  so  as  to  bs 
enjoyed  in  kind  in  succession  by  different  persons, 
such  property  shall  not,  on  the  death  of  such 
deceased  person,  be  aggregated  with  other  pro- 
perty, but  shall  form  an  estate  by  itself,  and. 
while  enjoyed  in  kind  by  a  person  not  competent 
to  dispose  of  the  same,  be  exempt  from  estate 
duty,  but  if  it  is  sold  or  is  in  the  possession  of 
some  person  who  is  then  competent  to  dispose  of 
the  same,  shall  become  liable  to  estate  duty." 
Then  "(2)  The  person  selling  the  same,  or  for 
whoso  benefit  the  same  is  sold,  and  also  the 
person  being  in  possession  and  competent  to 
dispose  of  the  same,  shall  be  accountable  for  the 
duty,  and  shall  deliver  an  account,  in  accordance 
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with  sect.  8  of  the  principal  Act,  in  the  case  of  a 
sale  within  one  month  after  the  sale,  and  in  the 
case  of  a  person  coming  into  possession  .  .  ." 
I  do  not  think  that  I  need  read  anything  more 
from  the  sub-section.  Now,  in  my  opinion  the 
effect  of  sect.  20  is  to  exempt  heirlooms  of  this 
character  from  this  duty.  It  is  quite  true  that 
only  heirlooms  which  "  appear  to  tbe  Treasury  to 
be  of  national,  scientific,  or  historic  interest," 
are  so  exempt.  But  there  is  no  question  here 
bat  that  these  heirlooms  are  heirlooms  which 
do  so  appear  to  the  Treasury.  And  in  my  judg- 
ment it  would  not  be  true  to  say  that  the  finding 
— if  I  may  use  the  expression — by  the  Treasury 
would  not  relate  to  the  time  of  the  death.  These 
heirlooms  have  all  along  had  this  characteristic  of 
being  of  national  or  historic  interest,  although 
they  might  not  be  so  certified  by  the  Treasury 
until  a  later  period.  But  I  hare  to  deal  with  the 
words  of  the  will,  bearing  in  mind  that  what 
6ect.  20  of  the  Act  of  lSi»t»  does  is  to  exempt  this 

{roperty  until  the  happening  of  a  particular  event, 
t  is  not  like  sect,  lo  of  the  Act  of  18D4.  in  which 
the  Treasury  have  power,  in  respect  of  certain 
subject-matter,  to  remit  the  duty.  Here  tbe  duty 
is  exempt  until  something  has  happened.  Under 
these  circumstances  it  seems  to  me  that  this  is 
not  a  duty  which  comes  within  the  terms  used 
in  tbe  first  part  of  the  clause  in  the  will.  Those 
words  are,  "  so  much  of  the  estate  duty  and  other 
death  duties  (if  any)  as  .  .  .  shall  become 
payable  upon  or  by  reason  of  my  death  in  respect 
of  .  .  ."  Then  the  clause  details  the  estates. 
It  seems  to  me  that  this  duty  does  not  become 
payable  by  reason  of  the  death  of  tbe  testator; 
but  the  truth  of  that  matter  is  that  at  the  death 
of  tbe  testator  these  heirlooms  are  exempted  from 
duty,  and  it  is  only  when  that  event  happens 
which  is  defined  by  sect.  20  of  the  Act  of  18iK} 
that  the  duty  becomes  payable.  The  event  so 
defined,  as  we  have  already  seen,  is  that  the  heir- 
looms are  sold  when  they  are  in  possession  of 
some  person  competent  to  dispose  of  the  same. 
When  that  happens,  then  the  section  in  terms  says 
that  they  shall  become  liable  to  estate  duty. 
Under  those  circumstances  I  think  that  in  respect 
of  these  heirlooms  there  is  no  duty  and  no  right 
in  the  trustees  to  provide  out  of  the  residuary 
funds  money  for  estate  duty. 

Stiblino,  L  J. — Those  two  appeals  arise  out 
of  a  direction  which  is  given  by  the  will  of  tbe 
late  Lord  Leconfield  as  to  the  payment  of  estate 
duty  and  succession  duty  out  of  certain  property 
of  great  value  to  which  his  eldest  son  became 
entitled  as  tenant  for  life  upon  tbe  testator's 
death.  The  questions  are  of  some  difficulty 
having  regard  to  the  language  in  which  the 
testator  has  expressed  himself.  Now  the  first 
appea1  relates  to  a  direction  given  in  respect  of 
the  payment  of  succession  duty.  It  runs  thus. 
[His  Lordship  read  the  clause,  and  continued :] 
Among  the  estates  and  properties  specified  is 
the  very  large  real  estate,  of  which  a  part  is 
covered  with  valuable  timber  which  is  said  to 
produce  by  its  cutting,  in  the  ordinary  course  of 
management,  an  income  of  something  like 
between  30001.  and  40001.  a  year.  The  question 
which  arises  is  whether  the  succession  duty 
payable  on  that  is  included  in  the  direction  or 
not  Joyce,  J.  has  held  that  it  is  not,  but  with 
tbe  greatest  respect  I  have  come— though  not 
withont  considerable  hesitation— to  a  different 
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conclusion.  The  duty  in  question  is  imposed  by 
sect  10  of  the  Succession  Duty  Act  1853,  which 
says  this :  "  There  shall  be  levied  and  paid  to  Her 
Majesty  in  respect  of  every  such  succession  as 
aforesaid,  according  to  the  value  thereof,  the 
following  duties."  Then  when  the  successor 
shali  be  the  lineal  issue  or  lineal  ancestor  of  the 
predecessor,  "  a  duty  at  the  rate  of  11.  per  centum 
upon  Biich  value,"  and  so  on,  thero  being  a 
number  of  other  provisions  raising  the  amount  of 
duty  or  the  percentage  mainly  out  of  regard  to 
the  distanca  of  the  relationship  between  the  pre- 
decessor and  the  successor.  The  succession  is 
defined  in  the  early  part  of  the  Act  and  the 
main  definition  is  to  be  found  in  sect.  2,  and  from 
that  it  is  to  l>e  gathered  that  a  succession,  speak- 
ing broadly — but  sufficiently  for  the  present  pur- 
pose— is  a  beneficial  interest  in  property  arising 
upon  the  death  of  some  person  after  the  date 
appointed  for  tbe  commencement  of  the  Act. 
Now,  the  duty  being  bo  imposed,  there  are  in 
certain  parts  of  the  Act  directions  as  to  the 
assessment  and  payment  of  the  duty.  Sect  20 
gives  a  general  direction  that  the  duty  is  to  be 
paid  when — speaking  broadly  again — the  suc- 
cessor becomes  entitled  in  possession.  Sect.  21 
says  how  the  duty  is  to  be  assessed  and  paid  as 
regards  real  estate  and  provides  as  follows :  [His 
Lordship  read  that  section  and  continued :]  Upon 
that  it  is  to  be  observed  that  the  first  instalment 
becomes  payable,  not  at  the  death,  but  twelve 
months  after  the  death,  and  that  therefore,  if 
tbe  successor  dies  before  any  instalment  be- 
comes payable,  there  is  nothing  payable.  Then 
we  come  to  sect.  23,  which  deals  with  the  timber, 
and,  reading  it  shortly,  it  has  reference  to 
where  timber  shall  be  comprised  in  any  succes- 
sion. Therefore  it  applies  to  timber  included  in 
the  succession,  which  is  the  case  here;  and  it 
provides  that:  "The  successor  shall  be  charge- 
able with  duty  upon  his  interest  in  the  net  moneys, 
after  deducting  all  necessary  outgoings  for  the 
year,  which  shall  from  time  to  time  be  received 
from  any  sales  of  such  timber,  trees,  or  wood,  and 
shall  account  for  and  pay  the  same  yearly."  So 
that  the  successor  pays  the  duty  from  time  to 
time  as  the  timber  is  sold  in  the  course  of  the 
management  of  his  estate.  Now,  it  is  contended, 
and  that  view  has  been  adopted  by  the  learned  jn  dge 
in  the  court  below,  that  seeing  that  tbe  duty  is  not 
payable  until  a  sale  takes  place,  and  then  from 
time  to  time  yearly  as  sales  do  take  place,  that  is 
not  succession  duty  which  became  payable  upon  tbe 
death  of  the  testator  in  the  present  case.  Now, 
the  objection  to  that  is  this,  that  if  that  reasoning 
be  sound,  then  it  would  Beem  equally  clear  that 
duty  which  is  payable  under  sect.  21  in  respect  of 
the  annual  value  of  the  property  otherwise  than 
from  timber  is  also  open  to  the  same  objection, 
and  it  does  not  fall  within  the  direction  in  the 
will.  Yet  it  is  admitted  that  the  direction  does 
apply  to  the  succession  on  the  ordinary  annual 
value  of  the  estate  apart  from  the  timber.  As  I 
have  said,  the  words  do  give  rise  to  difficulty, 
but  the  succession  takes  place  on  death — takes 
place  upon  the  death  of  the  testator;  and  seeing 
that  it  is  admitted — I  think  rightly  admitted — 
that  the  direction  in  the  wilt  extends  to  the  annual 
value  of  the  real  estate,  apart  from  the  timber,  I 
do  not  see  my  way  to  draw  any  distinction  between 
tbe  two.  Therefore  I  think  that  the  direction 
ought  to  be  held  to  apply  equally  to  the  timber 
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he  remitted  by  the  Treasury,  but  that  the 
heirlooms  form  property  which  is  altogether 
exempt  from  duty.  It  seems  to  me  impossible, 
that  being  the  true  view,  in  reading  the  language 
of  the  will,  that  estate  duty  shall  be  payable  ia 
respect  of  the  heirlooms.  It  is  true,  no  doubt, 
that  the  Treasury  authorities  did  not  ascertain 
and  settl*  which  particular  heirlooms  were 
exempt  ;  but  when  they  do  ascertain  that,  the 
exemption  would  obvion«ly  tak*  effect  as  from 
the  death  of  Lord  Leconfi-ld.  For  these  reasons 
I  think  that  the  appeals  ought  to  be  allowed. 

Appeal*  allowed. 
Solicitors  for    all   parties:   Millet,  Jennings, 
White,  and  Foster. 


Monday,  March  7. 

(Before  Romek  and  Mathew,  L.JJ.) 

Gray  and  others  v.  Bonsall.  (a) 

appeal  from  the  kino's  jjench  division. 

Landlord  and  tenant — Forfeiture — Nonpayment 
of  rent — Judgment  for  possession  against  assignee 
of  lease — Application  by  sublessee  for  relief- 
Conveyancing  Art        {.Vi  <£*  50  Vict.e.  13), «.  4. 

The  court  has  jurisdiction  to  grant  relief  to  an 
underlcssee  under  sect.  4  of  the  Conveyancing 
Act  ]S!>2  in  case  of  forfeiture  of  the  original 
Uaie  for  nonpayment  of  rent. 

Appeal  of  the  plaintiffs  from  an  order  of 
Bucknill,  J.  made  at  chambers. 

In  Sept.  1858  a  lease  of  a  yard  in  Moorgate- 
street,  ia  the  City  of  London,  war  granted  by  the 
predecessor  of  the  plaintiffs  to  Woods  for  a  term 
of  sixty  years  at  the  yearly  rent  of  300Z. 

On  the  same  day  the  same  lessor  granted  to 
Woodf  a  lease  of  an  hotel  adjoining  the  yard  for 
a  term  of  sixty  years  at  the  yearly  rent  of  800'. 
This  lease  contained  a  proviso  that  if  the  rent  of 
300/.  reserved  by  the  lease  of  the  yard  should  at 
any  time  be  unpaid,  the  amount  in  arrear  should 
be  added  to  toe  rent  reserved  for  the  hotel  and 
be  subject  to  the  conditions  and  provisoes  con- 
tained in  the  lease  of  the  hotel. 

The  leases  contained  provisoes  for  re  entry  upon 
nonpayment  of  the  rent  reserved. 

Shortly  after  the  lease  was  granted  Woods 
subdemised  the  yard,  at  the  same  rent  of  300J.,  to 
the  Midland  Railway  Company  for  tbe  whole  of 
the  term,  less  tbe  last  fourteen  days  thereof. 

Subsequently  Woods  assigned  all  the  premises, 
both  the  hotel  and  the  yard,  for  all  the  residues  of 
the  terms  to  tbe  defendant  Bonsall. 

The  reversions  upon  both  the  leases  were  vested 
in  the  plaintiffs. 

The  rents  due  under  the  leases  not  having  been 
paid,  the  plaintiffs  brought  this  action  against 
Bone  all  to  recover  possession  of  all  tbe  premises 
under  tbe  provisoes  for  re-entry  on  nonpayment 
of  rent,  and  they  obtained  judgment  for  pos- 
session in  default  of  appearance. 

The  Midland  Railway  Company  thereupon 
applied  to  Bucknill,  J.  at  chambers  for  relief, 
neither  Woods  nor  the  defendant  Bonsall  being 
made  parties  to  tbe  application.  The  plaintiffs 
waived  any  objection  upon  the  ground  that 
Bonsall  wa*  not  made  a  party  to  the  application. 

The  learned  judge  nude  an  order  granting 


also.  The  other  question  is  one  of  a  different  kind 
altogether,  and  it  relates  to  some  very  valuable 
heirlooms  which  are  the  subject  of  family  settle- 
ment. The  direction  by  the  testator  with  regard 
to  those  is  as  follows:  [His  Lordship  read  the 
clause  of  the  will,  and  continued :]  The  estate  duty 
and  other  death  duties  which  are  to  be  paid  under 
this  direction  are  such  as  )>ecome  payable  upon  or 
by  reason  of  the  death  of  the  testator.  Now 
these  heirlooms  fall  under  se ct  '20  of  the  Finance 
Act  1890,  which  deals  with  pictures  and  other 
things  not  yielding  income  which  have  appeared 
to  the  "  Treasury  to  be  of  national,  scientific,  or 
historic  interest,"  which  are  settled  so  as  to  be 
enjojed  in  kind  in  succession  by  different  persons. 
That  being  so.  the  Act  provides  that  the  property 
shall  not,  on  the  death  of  the  deceased  person,  be 
^aggregated  with  other  property,  but  shall  form 
an  estate  by  itself,  and,  while  enjoyed  in  kind  by 
.a  person  not  competent  to  dispose  of  the  same, 
4/hall  be  exempt  from  estate  duty.  That  is  the 
.position  of  the  property  in  the  present  case,  and 
-therefore  no  estate  duty  is  now  assessable  or 
•payable  in  respect  of  these  heirlooms.  Then  the 
Act  goes  on  to  provide  that  if  the  property  is 
sold,  or  is  in  the  possession  of  some  person  who  is 
then  competent  to  dispose  of  the  same,  it  shall 
become  liable  to  estate  duty.  It  is  said  that  the  duty 
is  not  payable  upon  the  death  of  Lord  Let-onfield, 
but  that  it  will  or  mav  become  hereafter  payable 
by  reason  of  his  death.  I  do  not  think  that  that 
is  so  within  the  meaning  of  the  language  used  in 
the  will.  It  seems  to  me  that  it  will  only  become 
payable  by  reason  of  the  heirlooms  either  being 
sold  or  coming  into  the  possession  of  someone 
who  is  competent  to  dispose  of  tbe  property. 
That  event  has  not  arisen,  and  therefore  I  think 
that  no  provision  ought  to  be  made  for  tbe  pay- 
went  of  the  estate  duty. 

Cozens-Hardy,  L.J. — I  am  of  the  same 
opinion,  and  I  have  very  little  to  add.  Under 
the  Succession  Duty  Act  1853,  succession  duty  is 
levied  and  made  payable  in  respect  of  one  entire 
succession.  On  the  succession  of  the  present  Lord 
Leconfield  upon  his  father's  death,  in  respect  of 
different  portions  of  the  property  comprised 
in  the  succession,  duty  is  payable  at  different 
times  and  has  to  be  ascertained  by  different 
methods.  But  it  is  a  succession  duty  payable  in 
respect  of  one  entire  succession,  and  I  think — 
though  perhaps  it  is  unnecessary  to  express  a 
concluded  opinion  upon  it — that  the  succession 
duty  payable  in  respect  of  any  part  of  the  suc- 
cession is  meant  by  sect.  22  of  the  Act  of  1853  to 
fall  upon  the  whole  interest  of  the  successor. 
Now,  if  that  be  the  true  view  of  the  Act,  it  seems 
to  me  that  it  can  make  no  differenco  at  all  that  in 
the  particular  class  of  property  with  which  we  are 
now  dealing — namely,  timber — there  is  a  provision 
that  you  are  to  ascertain  the  amount  by  reference 
to  the  actual  sales  or  by  reference  to  the  commu- 
tation which  the  commissioners  are  bound  to 
allow.  That  being  so,  I,  for  the  reason  stated  by 
iny  Lord,  and  by  Stirling,  L  J.— though  with 
great  respect  to  the  learned  judge  in  tbe  court 
below — come  to  the  same  conclusion  as  my 
brethren.  I  think  that  this  succession  duty  is 
payable  "  npon  my  death  in  respect  of  the  same 
estates  and  property."  With  reference  to  the 
other  point,  it  seems  to  me  that  we  must  come  to 
the  conclusion  that,  under  sect.  20  of  the  Finance 
Act  1890,  the  duty  is  not  a  duty  which  is  liable  to 
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relief  to  tbe  Midland  Railway  Company  upon 
payment  of  costs  and  of  all  arrears  of  rent. 

The  Common  Law  Procedure  Act  I860  (23  & 
24  Vict.  c.  126)  provides  : 

Scot.  1.  In  the  oaw  of  any  ejectment  for  a  forfeiture 
for  nonpayment  of  rent,  the  court  or  a  judge  shall 
bave  power,  opan  rale  or  summons,  to  give  relief  in  a 
mammary  manner,  bnt  subjeot  to  appeal  as  hereinafter 
mentioned,  np  to  and  within  the  like  time  after  execu- 
tion executed,  and  subject  to  the  same  terms  and  con- 
ditions in  all  respects  an  to  payment  of  rent,  oosts,  and 
otherwiee,  as  in  tbe  Court  of  Chancery ;  and  if  the 
lessee,  his  execute™,  administrators,  or  assigns,  shall 
upon  Much  proceeding  be  relieved,  he  and  tbey  shall  hold 
tbe  demised  lands  aocirding  to  the  lease  thereof  made, 
without  any  new  lease. 

The  Conveyancing  Act  1881  (41 A  45  Vict, 
c.  41)  provides : 

Sect.  14  (2).  Where  a  lessor  is  proceeding  by  notion 
or  otherwise  to  enforce  such  a  right  of  re-entry  or  for- 
feiture, the  lessee  may  in  the  Ieraor's  action,  if  any,  or 
in  any  action  brought  by  himself,  apply  to  the  oourt  for 
relief,  and  the  court  may  grant  or  refuse  relief,  as  tbe 
oourt  having  Tegard  to  the  proceedings  and  conduot  of 
the  parties  under  the  foregoing  provisions  of  this  sec- 
tion, and  to  all  the  other  oircumstanoes,  thinks  fit,  and 
in  case  of  relief  may  grant  it  on  such  terms,  if  any,  as 
to  oosts,  expenses,  damages,  compensation,  penalty  or 
otherwise,  including  the  granting  of  an  injunction  to 
restrain  any  like  breach  in  tbe  future,  as  the  oourt  in 
the  circumstances  of  each  case  thinks  fit.  (S).  This 
f  eotion  shall  not  affect  the  law  relating  to  re-entry  or 
forfeiture  or  relief  in  oase  of  nonpayment  of  rent. 

The  Conveyancing  Act  1892  (55  <&  56  Vict. 
«.  13)  provides : 

Seot.  1.  This  Act  may  be  cited  as  .  .  .  and  tbe 
Conveyancing  and  Law  of  Property  Aot  18S1  and 
this  Aot  shall  be  read  together,  and  may  be  cited  to- 
jrether  as    .    .  . 

Sect  4.  Where  a  lessor  is  proceeding  by  action  or 
otherwise  to  enforce  a  right  of  re-entry  or  forfeiture 
coder  any  covenant,  proviso,  or  stipulation  in  a  leaie 
the  court  may,  on  application  by  any  person  claiming  as 
underleases  any  estate  or  interest  in  tbe  property  com- 
prised in  the  leaso  or  any  part  thereof,  either  in  tbe 
lessor's  action,  if  any,  or  in  any  action  brought  by  luch 
person  for  that  purpose,  make  an  order  vesting  for  the 
whole  of  tbe  term  of  the  lease  or  any  less  term  the 
property  oomprised  in  the  lease  or  any  part  thereof  in 
any  person  entitled  as  underlessee  to  any  estate  or 
interest  in  suoh  property  npon  such  conditions  as  to  tbe 
execution  of  any  deed  or  other  document,  payment  of 
rent,  oosts,  expensed,  damages,  compensation,  giving 
eecurity  or  otherwise,  at  the  osurt  in  the  oiroumstanoos 
■of  each  case  shall  think  fit,  but  in  no  case  shall  any 
«uch  underleases  be  entitled  to  require  a  lea»e  to  be 
granted  to  him  for  any  longer  term  than  he  bad  under 
bis  original  sublease. 

The  plaintiffs  appealed. 

Lush,  K.C.  and  B.  A.  Cohen  for  the  appellants. 
— The  learned  judge  had  no  power  to  grant  relief 
to  tbe  nnderlessees  npon  this  application.  Tbe 
application  for  relief  was  made  under  sect.  1  of 
the  Common  Law  Procedure  Act  1860,  and  under 
that  statute  relief  cannot  be  granted  to  an  under- 
lessee  unless  he  brings  the  original  leasee  before 
the  court,  because  the  effect  of  granting  relief 
■tinder  that  statute  is  to  restore  the  original  lease 
and  the  liability  of  the  original  lessee : 

flare  v.  Elmt,  68  L.  T.  Bep.  223 ;  (1893)  1  Q.  B. 
004. 

In  this  case  the  two  leases  granted  on  the  same 
day  must  be  treated  as  being  one  lease  by  reason 
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of  tbe  provision  as  to  payment  of  rent  of  the 
yard  contained  in  the  lease  of  the  hotel.  If 
relief  is  granted  at  all,  it  ought  to  be  upon  the 
terms  that  all  the  premises  are  vested  in  the 
underlease*.  The  provisions  of  sect.  4  of  the 
Conveyancing  Act  1892  do  not  apply  at  all  in 
cases  of  forfeiture  for  nonpayment  of  rent. 
Under  sect  14  of  the  Conveyancing  Act  1881  an 
underlessee  had  no  right  to  relief  at  all  in  cases 
which  came  within  that  Act  The  Act  of  1892 
was  passed  to  remedy  that  state  of  tbe  law  so  far 
as  concerned  nnderlessees,  and  to  enable  them  to 
obtain  relief  in  cases  which  came  within  sect.  14 
of  the  Act  of  1881.  Sect.  1  of  the  Act  of  1892 
provides  that  it  is  to  ba  read  together  with  the 
Act  of  1881,  and  then  by  sect.  4  provides  that  an 
underlessee  may  apply  for  relief  when  the  lessor 
is  proceeding  to  enforce  a  forfeiture.  By  sub- 
sect  8  of  sect  14  of  the  Act  of  1881  it  is  pro- 
vided that  "  this  section  shall  not  affect  the  law 
relating  to  re-entry  or  forfeiture  or  relief  in  case 
of  nonpayment  of  rent."  Therefore,  as  sect  1 
of  tbe  Act  of  1892  must  be  read  together  with 
sect.  14  of  the  Act  of  1881,  relief  cannot  be 
given  under  sect.  4  of  the  Act  of  1892  in  cases  of 
nonpayment  of  rent : 

CholmeUy  School,  Highgate  v.  Sewtll,  71  L.  T. 
Bep.  88  ;  (1894)  2  Q.  1).  90C. 

[Romer,  L.J.  referred  to  Imray  v.  Oakthette  (76 
L.  T.  Rep.  632;  (1897)  2  Q.  B.  218  }  That  case 
was  decided  upon  the  terms  of  sub-eect  6  of 
sect.  14  of  the  Act  of  1881,  which  are  very  dif- 
ferent from  the  terms  of  sub-sect.  8 ;  and,  further, 
there  was  no  other  statute  in  operation  in  respect 
of  the  matters  dealt  with  by  sub-sect.  6  as  there 
is  in  the  case  of  sub-sect.  8.  It  would  be  a 
strange  result  if,  although  the  lessee  himself 
cannot  applv  for  relief  under  the  Act  of  1881  in 
case  of  forfeiture  for  nonpayment  of  rent  but 
only  under  tbe  Common  Law  Procedure  Act,  yet 
an  underlessee  can  apply  under  the  Aot  of  1892, 
or  nnder  the  Common  Law  Procedure  Act  There 
are  such  important  differences  between  the  pro- 
visions as  to  relief  in  the  Common  Law  Procedure 
Aot  and  those  in  sect  4  of  the  Act  of  1892  that  it 
is  impossible  to  suppose  that  it  can  have  been 
intended  that  relief  could  be  given  under  either 
Act  in  cases  of  nonpayment  of  rent  The 
Common  Law  Procedure  Act  says  that  no  new 
lease  is  to  be  made,  whereas  nnder  the  Act  of 
1892  the  underlessee  may  be  ordered  to  execute 
a  new  lease.  In  the  case  of  London  Bridge 
Buildings  Company  v.  Thomson  and  others  (89 
L.  T.  Rep.  50),  before  Joyce,  J.,  this  point  was  not 
taken. 

Neville,  K.C.  and  C.  H.  Sargant  for  the 
respondents. — It  is  true  that  the  application  to 
tbe  learned  judge  was  made  nnder  the  Common 
Lnw  Procedure  Act  1860,  but  the  order  can  be 
supported  in  this  court  upon  any  other  ground. 
The  nnderlessees  could  obtain  relief  under  the 
Common  Law  Procedure  Act  1860.  It  was  not 
necessary  in  this  case  to  bring  the  original  lessee 
before  the  court,  and  the  appellants  waived  any 
objection  upon  the  ground  that  the  assignee  was 
not  before  the  court.  In  Hare  v.  Elms  (ubt  sup  )  the 
original  lessee  bad  not  assigned  his  lease  at  all, 
and  tbe  effect  of  granting  relief  would  have  been 
to  restore  tbe  privity  of  estate  between  him  and 
the  lessor;  in  this  case  the  original  lessee  had 
assigned  all  his  estate  to  Bon«all,  and  therefore 
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an  order  for  relief  would  not  reimpose  any 
burden  upon  him.  The  person  in  whose  shoes  the 
underlease©  ought  to  be  made  to  stand  is  the 
person  in  whom  the  term  was  vested  at  the  time 
of  the  forfeiture : 

Webber  v.  Smith,  2  Vernon,  103. 

The  effect  of  the  order  which  the  learned  judge 
has  made  is  that  the  under  lessees  are  put  in  the  place 
of  Bonsall,  the  assignee.  The  Conveyancing  Act 
1892  is  a  perfectly  general  Act,  and  the  provisions 
of  sect.  4  are  not  a  mere  amendment  of  sect.  14  of 
the  Act  of  1881.  These  provisions  are  in  terms 
applicable  to  all  cases,  whether  within  sect.  14  of 
the  earlier  Act  or  not,  and  the  former  jurisdiction 
to  grant  relief  under  the  Common  Law  Procedure 
Act  is  left  untouched.  The  decision  of  this 
court  in  Imray  v.  Oak$hette  (ubf  $up.)  is  a  clear 
authority  that  the  provisions  of  sact.  4  of  the  Act 
of  1892  are  not  limited  by  the  exceptions  con- 
tained in  sect.  14  of  the  Act  of  1881.  These  two 
leases  cannot  possibly  be  taken  to  be  all  one  lease 
of  one  property.  The  respondents  are  willing  to 
execute  any  proper  lease  or  deed  of  covenant  in 
respect  of  the  yard. 

Luth,  K.C.  in  reply. — The  respondents  ought 
not  to  be  relieved  except  upon  the  terms  of 
making  good  any  breaches  of  covenant — for 
instance,  the  repairing  covenant;  and  also  of 
paying  an  increased  rent,  as  was  done  in  Ewart  v. 
Fryer  (83  L.  T.  Rep.  551 ;  (1901)  1  Ch.  499). 

Romer,  L.J. — I  think  that  in  substance  the 
learned  judge  was  right  in  holding  that  relief 
should  be  given  to  the  underlessees  in  this  case ; 
but  I  am  not  satisfied  that  he  has  given  relief  in 
quite  the  right  form.  On  the  question  which  was 
argued  before  us,  which  I  think  was  really  the 
only  question  of  much  substance — that  is.  whether 
the  lease  of  this  yard  was  to  be  considered  as  a 
separate  lease — I  think  that  the  contention  of  the 
appellants  must  fail.  So  far  as  persons  claiming 
under  the  lease  of  the  yard  are  concerned,  I 
think  that  that  lease  must  not  be  connected  with 
the  lease  of  the  hotel,  and  not  the  less  because  in 
the  lease  of  the  hotel  there  was  a  special  provision 
enabling  the  lessor  to  re-enter  and  determine  the 
lease  of  the  hotel  if  the  rent  payable  under  the 
lease  of  the  yard  fell  into  arrear.  That  was  a 
provision  which  might  affect  all  persons  claiming 
under  the  lease  of  the  hotel,  but  it  was  not  a 
provision  which  could  affect  any  pen»on  claiming 
under  the  lease  of  the  yard.  Therefore  1  think 
that  it  was  quite  right  for  the  learned  judge  to 
hold,  as  I  gather  that  he  did  in  effect  hold,  that 
for  the  purpose  of  this  application  the  lease  of 
the  yard  was  the  only  lease  to  be  considered. 
Now,  it  is  clear  to  my  mind  that  relief  could  have 
been  granted  to  the  underlessees  of  this  yard 
either  under  the  Common  Law  Procedure  Act 
1860  or  under  the  provisions  of  sect.  4  of  the 
Conveyancing  Act  1892.  According,  however,  to 
the  terms  which  would  have  to  be  imposed  if  the 
Common  Law  Procedure  Act  I860  were  to  be 
applied,  difficulties  would  have  arisen  which  are, 
I  think,  wholly  got  rid  of  if  we  simply  apply 
tbe  provisions  of  sect.  4  of  the  Conveyancing 
Act  1892.  Those  difficulties  would  arise  from 
considering  what  would  be  tbe  position  of  the 
original  lessee  and  of  the  assignee  of  the  lease  if 
a  vesting  order  were  not  made  under  sect.  4  of  the 
Act  of  1892,  or  the  underleBsee  made  to  execute 
a  proper  deed  so  as  to  create  a  privity  of  contract 
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and  of  estate  as  between  tbe  underlessee  and  the 
lessor.  If  relief  of  the  ordinary  kind  were  granted 
under  the  Common  Law  Procedure  Act  1860 — 
that  is,  simple  relief  from  forfeiture  and  no  more 
— the  effect,  or  at  any  rate  the  probable  effect, 
would  be  simply  that  the  original  lease  would 
stand,  and  that  the  underlessee  would  simply 
remain  in  his  position  of  underlessee,  but  under 
no  direct  liability  to  the  lessor.  In  that  case  the 
old  term  that  existed  before  and  tbe  old  liability 
of  the  original  lessee,  and  possibly  of  the  assignee, 
would  remain.  I  think  that  that  would  have 
been  an  inconvenient  course  to  adopt,  especially 
as  the  original  lessee  was  not  before  the  court, 
and  the  assignee  was  not  before  tbe  court,  the 
lessors  having  waived  the  necessity  of  his  pre- 
sence. Still,  bis  absence  did,  in  my  opinion, 
create  a  difficulty  in  applying  the  provisions  of 
the  Common  Law  Procedure  Act  1860  in  tbe 
ordinary  way.  That  being  so,  I  think  that  the 
general  power  conferred  upon  the  court  by  sect.  4 
of  the  Conveyancing  Act  1892  ought  to  be  put  in 
force,  and  that  the  provisions  of  that  section  are 
those  which  can  be  most  usetully  applied  in  a 
case  like  this.  It  was  contended  that  sect.  4  of 
the  Conveyancing  Act  lt<92  does  not  enable  tbe 
court  to  grant  any  greater  relief  to  an  under- 
lessee  than  could  have  been  granted  to  an  under- 
lessee  by  the  Court  of  Chancery  under  its  old 
jurisdiction,  or  by  the  courts  of  common  law 
tinder  the  Common  Law  Procedure  Act  1860. 
That  contention  was  founded  upon  the  provision 
contained  in  sub-sect.  8  of  sect.  14  of  the  Con- 
veyancing Act  1831,  which  enacts  that  "  this 
section  shall  not  affect  the  law  relating  to  re-entry 
or  forfeiture  or  relief  in  case  of  nonpayment  of 
rent."   It  was  argued  that  we  must  import  that 

r revision  into  sect.  4  of  the  Conveyancing  Act 
892,  and  that  under  sect.  4  the  court  has  no 
further  power  in  the  case  of  forfeiture  for 
nonpayment  of  rent  on  the  application  of 
an  underlessee  than  it  would  have  had  under 
the  law  existing  before  the  Conveyancing 
Act  1881.'  In  my  opinion  that  contention 
is  not  well  founded.  I  think  that  sect.  4  of 
tbe  Act  of  1892  is  not  a  mere  amendment  of 
sect.  14  of  the  Act  of  1881.  On  the  contrary, 
I  think  that  sect.  4  is  what  it  purports  to  be— that 
is,  a  general  enabling  clause  empowering  the 
court  to  give  relief  to  underlessees  in  case  of 
forfeiture  of  the  superior  lease  under  any  circum- 
stances and  upon  such  terms  as  appear  to  the 
court  to  be  just,  having  regard  to  all  the  circum- 
stances of  the  case.  I  think  that  this  view  is  in 
substance  supported  by  the  decision  of  the  Court 
of  Appeal  in  Imray  v.  Oakthcttc  (76  L.  T.  Rep. 
632 ;  (1897)  2  Q.  B.  218),  in  which  a  similar  ques- 
tion arose.  In  sub-sect.  6  of  sect.  14  of  the  Con- 
veyancing Act  1881  there  iB  a  provision  that 
sect.  14  shall  not  apply  to  a  covenant  or  condition 
against  assigning,  underletting,  parting  with  the 
possession,  or  disposing  of  the  land  leased ;  and 
in  Imray  v.  OaktfUtle  («6i  nup.)  it  was  contended 
that,  that  being  so,  the  court  could  not  grant 
relief  to  an  underlessee,  under  sect.  4  of  the 
Conveyancing  Act  1892,  in  cases  in  which  relief 
could  not  be  granted  to  the  lessee  under  sect  14 
of  the  Act  of  1881.  It  was  argued,  as  it  has 
been  argued  in  this  case,  that  sect.  4  of  the  Act 
of  1892  is  a  mere  amendment  of  sect  14  of  the 
Act  of  1881,  but  that  argument  failed,  and  it  was 
decided  that  the  court  had  jurisdiction  under 
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sect.  4  of  the  Act  of  1892  to  relieve  an  under- 
lessee  against  a  forfeiture  of  the  original  lease, 
though  such  forfeiture  was  occasioned  by  breach 
of  a  covenant  not  to  assign  or  underlet  without 
licence,  and  therefore  could  not  be  relieved 
against  in  favour  of  the  lessee  under  the  Act  of 
J  $81,  notwithstanding  the  provision  that  the  Act 
of  1881  and  the  Act  of  1892  were  to  be  read  to- 
gether. If  the  judgments  of  Lopes  and  Rigby, 
L.JJ.  in  that  case  are  looked  at,  it  will  be  seen 
tbat,  after  carefully  considering  the  two  sec- 
tions in  the  two  Acts,  they  came  to  the  conclusion 
that  sect.  4  of  the  Act  of  1892  is,  as  I  have  said  it 
is,  a  substantive  section  in  itself,  unlimited  in  its 
application,  and  is  not  to  be  regarded  as  a  mere 
amendment  of  sect.  U  of  the  Act  of  1881  so  far 
as  the  nnderlessee  is  concerned.  Upon  these 
grounds  I  think  that  the  objection  in  law  to  the 
application  of  sect.  4  of  the  Act  of  1892  to  the 
present  case  falls  to  the  ground.  That  being  so. 
I  think  that  the  proper  coarse  to  be  adopted  here 
is  to  give  relief  to  the  underlessee  under  the 
provisions  of  sect.  4  of  the  Act  of  181*2,  and  I 
think  that  that  ought  to  be  done  by  vesting  in 
the  nnderlessee  tbe  term  of  the  underlease,  and 
making  tbe  underlessee  covenant  with  the 
lessors  to  pay  the  rent  of  the  yard  during  the 
term,  which  in  this  case  I  think  ought  clearly  to 
be  3»>Jf.  a  year,  the  rent  reserved  by  the  lease,  and 
to  observe  and  perform  the  covenants  contained 
in  the  original  lease  with  regard  to  the  demised 
premises.  In  that  view  it  appears  to  me  that  it 
will  certainly  be  unnecessary  to  bring  either  the 
lessee  or  the  assignee  before  the  court ;  in  fact,  I 
think  that  the  appellants  do  not  dispute  that,  if 
relief  is  given  in  that  form  under  sect.  4  of  the 
Act  of  1 892.  It  is  said  on  behalf  of  the  appel- 
lants that  there  may  have  been  breaches  of  the 
covenants  to  repair,  and  that,  before  the  vesting 
order  is  made  and  a  proper  deed  executed  by 
tbe  underlessees.  the  repairs  ought  to  be  done. 
I  agree  that,  if  that  be  so,  the  repairs  ought 
to  be  made  good  as  a  term  or  condition  to  be 
imposed  by  the  court  upon  tbe  underlessees 
in  granting  relief  against  forfeiture.  But, 
as  1  am  not  satisfied  that  there  have  been 
any  breaches  of  the  covenants  to  repair,  I 
think  that  it  is  best  to  refer  the  matter  back  to 
the  court  below  to  investigate  tbat  question.  If 
it  turns  out  that  there  have  been  such  breaches,  it 
will,  as  I  have  said,  be  a  condition  that  these 
breaches  be  made  good.  If  there  have  not  been 
any  such  breaches,  then  relief  will  be  granted 
upon  the  terms  which  I  have  indicated  ;  but  the 
details  of  the  deed  to  be  executed,  and  the  form 
of  the  order  as  to  vesting,  ought  to  be  settled 
by  the  court  below  when  the  hnal  order  comes 
to  be  made.  The  order  of  the  learned  judge  will 
be  discharged  and  the  matter  referred  back  to  be 
dealt  with. 

Mathew,  L.J. — I  am  of  the  same  opinion.  I 
must  say  that  I  am  not  at  all  satisfied  that,  if  the 
rights  of  the  underlessees  depended  only  on  the 

? revisions  of  the  Common  Law  Procedure  Act 
860,  it  is  an  imperative  rule  that  a  person  in  the 
position  of  the  original  lessee  in  this  case  must  be 
brought  before  the  court.  That  seems  to  me  to 
be  a  question  of  discretion.  The  original  lessee, 
Woods,  parted  with  his  interest  in  this  property 
to  Bonsai  1.  and  it  is  difficult  to  conjecture  what 
interest  Woods  could  possibly  have.  It  is  said 
that,  because  under  the  Common  Law  Procedure 


Act  18*50  no  new  lease  has  to  be  granted,  but  the 
old  lease  is  set  up,  difficulties  may  arise.  All 
difficulties,  however,  seem  to  me  to  be  effectively 
and  finally  dealt  with  by  sect.  4  of  the  Con. 
veyancing  Act  1802.  Construing  that  section 
reasonably  and  without  reference  to  the  supposed 
effect  of  the  incorporation  oi  the  Conveyancing 
Act  1881,  it  is  an  independent  enactment  directed 
to  get  rid  of  difficulties  and  grievances,  and  it  must 
be  construed  according  to  its  terms.  It  follows, 
therefore,  that  there  ought  to  be  a  vesting  order 
and  the  execution  of  such  a  deed  by  the  under- 
lessees  as  is  mentioned  in  sect.  4  aa  one  of  the 
conditions  upon  which  relief  may  be  granted. 
The  suggestion  tbat  there  ought  to  be  any 
increase  of  rent  cannot  be  entertained.  As  to 
any  other  conditions,  we  do  not  know  what  cir- 
cumstances may  be  brought  before  the  learned 
judge  to  show  that  particular  stipulations  may 
be  required.  Order  varied. 

Solicitors  for  the  appellants,  Druces  and  Attlee . 
Solicitors  for  the  respondents,  Beale  and  Co. 


Wednetday,  March  23. 

(Before  Collins,  M.R.,  Romer  and 
Mathew,  L.JJ.) 
Re  an    Arbitration  hex  week    C.  Traae, 
for   the    Owners   of    the  Steamship 

RlKARD  NORDEAAK,  AND  LENNARD  AND  SONS 

Limited.  (<i) 

appeal  from  the  king's  bench  division. 

Sh  ip — Charter-pa  rty—Hire — Suspension  of  hire— 
Detention  by  ice  "  caused  by  breakdown  of 
steamer  " — Vessel  detained  owing  to  repairs 
made  necessary  by  stranding. 

By  a  charter-party  it  was  provided  by  one  clause 
that,  in  the  event  of  loss  of  time  from  damage 
preventing  the  working  of  the  vessel,  tiie  payment 
of  hire  should  cease  until  she  should  again  be  in 
an  efficient  state  to  resume  her  service,  and  by 
another  clause  that  "  detention  by  ice  should  be 
for  account  of  charterers  unless  caused  by 
breakdown  of  steamer." 

During  the  voyage  the  vessel  stranded  ;  the 
necessary  repairs  were  effected  and  she  resumed 
her  voyage ;  owing,  however,  to  the  delay  thus 
caused  she  was  unable  to  proceed  to  the  destined 
port  before  it  was  closed  by  ice,  and  she  was 
consequently  detained  at  an  intermediate  port. 

Held  (affirming  the  judgment  of  Ridley,  J.),  that 
there  was  a  detention  by  ice  "  caused  by  break- 
down of  steamer,"  and  that  payment  of  hire 
ceased  during  that  detention. 

Appeal  of  C.  Traae  from  the  judgment  of 
Ridley,  J.  upon  a  special  case  stated  by 
arbitrators. 

The  arbitrators  appointed  under  a  submission 
contained  in  a  charter-party,  dated  the  1st  Oct. 
1902,  stated  a  special  case  for  the  opinion  of  the 
court  which,  so  far  as  is  material,  was  as  follows: 

By  the  charter-party,  dated  the  1st  Oct.  1902. 
it  was  agreed  between  C.  Traae,  for  the  owners 
of  the  steamship  Rikard  Nordraak,  hereinafter 
called  "  the  owners,"  and  J.  M.  Lennard  and  Sons 
Limited,  hereinafter  called  "  the  charterers,"  that 
the  owners  should  let  and  the  charterers  should 
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hire  the  steamship  for  the  term  of  about  two 
calendar  months  from  the  day  on  which  she  was 
placed  with  a  'clear  hold  at  the  disposal  of  tbe 
charterers  at  Cardiff.  Barry,  Pen  art  h.  Newport. 
Swansea,  or  Port  Talbot,  us  therein  mentioned, 
to  be  employed  on  a  voyage  to  Spain  and 
Portugal,  thence  to  the  Baltic,  and  back  to 
United  Kingdom  or  the  Continent,  as  charterers 
or  their  agents  should  direct,  upon  the  following 
(among  other)  conditions : 

Clause  1.  That  the  owners  should  maintain  the 
vessel  in  a  thoroughly  efficient  state  in  hull  and 
machinery  for  and  during  the  service. 

Clause  3.  That  the  charterers  should  pay  for 
the  use  and  hire  of  the  vessel  at  the  rate  of  370/. 
per  calendar  month,  commencing  on  aud  from 
the  day  of  ber  delivery  to  charterers  as  aforesaid, 
tiud  at  and  after  the  same  rate  for  any  part  of 
a  month  used  to  complete  a  voyage,  hire  to  con- 
tinue from  the  time  specified  for  terminating 
the  charter  until  her  delivery  to  owners  (unless 
lost)  in  the  same  good  order  and  condition  as 
when  accepted  (fair  wear  and  tear  only  excepted) 
at  a  port  in  United  Kingdom  or  on  the  Continent 
between  Bordeaux  and  Hambnrg. 

Clause  14.  That  in  the  event  of  loss  of  time 
from  deficiency  of  men  or  stores,  breakdown  of 
machinery,  or  damage  preventing  the  working  of 
the  vessel  for  more  than  twenty-four  running 
hours,  the  payment  of  hire  should  cease  nntil  she 
should  be  again  in  an  efficient  state  to  resume  her 
service ;  but  shonld  the  vessel  be  driven  into  port 
or  to  anchorage  by  Btress  of  weather  or  from  any 
accident  to  the  cargo,  such  detention  or  loss  of 
time  should  be  at  the  charterers'  risk  and 
expense. 

Clause  16.  The  act  of  God,  perils  of  sea,  fire, 
barratry  of  the  master  and  crew,  enemies,  pirates, 
and  thieves,  arrests  and  restraints  of  princes, 
rulers,  and  people,  collisions,  stranding,  and 
other  accidents  of  navigation  excepted,  even  when 
occasioned  by  nc^li^cnco,  default,  or  error  in  judg- 
ment of  tbe  pilot,  master,  mariners,  or  other 
servants  of  the  shipowner. 

Clause  26.  Detention  by  ice  to  be  for  account 
of  charterers  unless  caused  by  breakdown  of 
steamer. 

The  steamship  was  duly  placed  at  the  disposal 
of  the  charterers  under  the  charter-party,  and 
proceeded  under  the  charter-party  to  Pomaron,  in 
Spain,  where  she  loaded  a  cargo  under  the  charter- 
party,  for  which  bills  of  lading  were  signed  for 
delivery  of  the  said  cargo  at  St.  Petersburg. 

The  steamship  sailed  from  Pomaron  for  St. 
Petersburg  on  the  19th  Oct.  1902. 

On  the  28th  Oct.  1902,  while  in  the  course  of 
the  voyaga  to  St.  Petersburg,  the  steamship 
grounded  at  or  near  Fairmunde,  in  the  Baltic, 
and  thereby  received  such  damage  as  to  render 
her  unfit  to  continue  the  said  voyage  without 
repair.  The  captain  accordingly  put  back  to 
Copenhagen  for  repairs,  where  the  vessel  arrived 
on  or  about  the  1st  Nov.  1902,  and  the  necessary 
repairs  were  completed  on  the  1st  Dec.  1902.  The 
cargo,  or  part  of  it,  had  been  discharged  for  the 
purpose  of  the  repairs.  It  was  reloaded  after  the 
repairs  were  completed,  and  tbe  vessel  Bailed 
from  Copenhagen  on  the  1st  Jan.  1903,  and 
arrived  at  Revel,  at  the  entrance  of  the  Gulf  of 
Finland,  on  the  6th  Jan.  She  put  into  and 
stayed  at  Revel  because  she  was  unable  to  pro- 
ceed further  towards  St.  Petersburg  by  reason  of 


ice.  She  is  still  at  Revel,  not  frozen  in,  but 
awaiting  the  breaking  up  of  the  ice  at  St  Peters- 
burg and  the  approaches  thereto. 

In  these  circumstances  a  dispute  aroie  be- 
tween the  owners  and  the  charterers  under  the 
charter-party  as  to  the  period  for  which,  accord- 
ing to  the  true  construction  of  the  charter-party, 
the  payment  of  hire  should  cease  in  consequence 
of  the  damage  received  by  the  steamship  by 
grounding  as  aforesaid,  and  whether  hire  is  pay- 
able by  the  charterers  under  the  charter-party 
during  the  period  of  the  detention  of  the  ship  at 
Revel. 

The  arbitrators  found  and  awarded  that  no 
hire  was  payable  by  the  charterers  to  the  owners 
under  the  charter-party  for  the  period  from  the 
28th  Oct.  1902  until  the  20th  Dec.  1902  inclusive, 
but  that  hire  was  payable  by  the  charterers  to 
the  owners  in  respect  of  tbe  period  from  the 
20th  Dec.  1902  nntil  tbe  6th  Jan.  1903  inclusive. 

They  found  as  a  fact  that  the  port  of  St. 
Petersburg  became  closed  by  ice  on  the  26th  Nov. 
1902,  and  not  before,  and  that  by  reason  of  tbe 
ice  it  wan  practical] y  impossible  for  the  steam- 
ship, after  completion  ot  her  repairs  as  afore- 
said, to  get  nearer  to  St.  Petersburg  than  the 
port  of  Revel,  where  she  now  lies.  They  further 
round  as  a  fact  that,  if  the  steamship  bad  not 
grounded  on  the  28th  Oct.  1902  and  received 
damage  as  aforesaid,  she  could  easily  have 
reached  St.  Petersburg  and  have  discharged  her 
cargo  and  have  got  away  from  that  port  before 
the  26th  Nov.,  and  before  the  port  of  St.  Peters- 
burg was  closed  by  ice. 

In  these  circumstances  it  was  contended  before 
the  arbitrators  on  behalf  of  the  charterers  that 
the  detention  of  the  ship  at  Revel  was  a  deten- 
tion by  ice  caused  by  breakdown  of  steamer,  and 
that,  according  to  the  true  construction  of  the 
charter- party,  the  hire  censed  during  the  period  of 
such  detention.  On  the  other  hand,  it  was  con- 
tended on  behalf  of  the  owners  that  the  detention 
at  Revel  was  not  a  detention  by  ice  at  all,  or  that 
in  any  case  it  was  not  a  detention  by  ice  caused 
by  breakdown  of  the  steamer,  and  that  therefore 
the  hire  continued  to  run  during  the  period  ot 
such  detention. 

If  and  so  far  as  it  was  a  question  of  fact, 
the  arbitrators  awarded  and  determined  that  the 
detention  of  the  steamship  at  Revel  was  a  deten- 
tion caused  by  breakdown,  and,  subject  to  tbe 
opinion  of  the  court  on  tbe  question  hereinafter 
submitted,  they  awarded  and  determined  that  the 
hire  ceased  under  tbe  charter-party  during  the 
period  of  such  detention. 

The  question  for  the  opinion  of  the  osurt  was  .- 

Whether  upon  the  facta  stated  and  upon  the 
true  construction  of  the  charter-party  hire  was 
and  would  be  payable  by  the  charterers  to  the 
owners  under  the  charter  during  the  detention  of 
the  ship  at  Revel  awaiting  the  opening  of  the 
port  of  St.  Petersburg. 

If  the  court  should  answer  this  question  in  the 
negative,  then  the  award  as  above  stated  was  to 
stand. 

If  the  court  should  answer  the  question  in  the- 
affirmative,  then  the  award  aB  above  stated  was  to 
be  set  aside,  and  in  that  case  the  arbitrators 
awarded  and  directed  that  the  hire  continued  to 
run  at  the  rate  stipulated  by  the  charter- party, 
notwithstanding  the  detention  of  the  steamer  at 
Revel. 
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Tbe  special  case  waa  argued  before  Ridley,  J., 
and  the  learned  judge  held  that  the  decision  of  the 
arbitrators  was  right,  and  gave  judgment  in 
favour  of  tbe  charterers. 

The  shipowners  appealed. 

Sims  William*  for  the  appellants.  —  The 
decision  of  the  learned  judge,  holding  that  the 
award  of  tbe  arbitrators  must  be  upheld,  was 
wrong.  Under  this  charter-party  the  liability  to 
pay  hire  woald  not  cease  in  any  case  except  upon 
tbe  Imp  pen  tag  of  one  of  the  events  specified  in 
clause  14.  The  detention  of  the  vessel  at  Reve  I 
was  not  caused  by  any  one  of  those  events.  The 
veste).  as  soon  as  she  was  repaired,  was  again  in 
an  efficient  stat»,  and  the  liability  to  pay  hire 
would  again  arise.  It  had  been  decided  that  hire 
did  not  cease  to  be  payable  because,  owing  to 
accident,  the  vessel  was  delayed  for  repairs : 

Hartloek  v.  Oeddet.  10  East,  555; 
Jnman  8nam*hip  Company  v.  Bisehof,  47  L.  T. 
Rsp.  581  ;  7  App.  Cm.  670. 

In  consequence  of  those  decisions  this  clause  was 
inserted  in  charter-parties.  In  Hogarth  v.  Miller 
Brother  and  Co.  (64  L.  T.  Rep.  205  :  (1891)  A.  C. 
48)  this  clause  came  up  for  consideration,  and  it 
was  held  that  there  was  a  suspension  of  hire  only 
during  the  time  that  the  vessel  was  actually 
inefficient  for  service.  Even  if  this  detention  can 
be  said  to  have  been  caused  by  the  stranding  of 
the  vessel,  "  stranding  "  is  one  of  the  excepted 
perils  specified  in  clause  16.  Clause  26  does  not 
provide  that  the  payment  of  hire  shall  cease  if 
there  is  a  detention  by  ice  caused  by  breakdown 
of  steamer.  It  is  an  entirely  separate  and  dis- 
tinct clause,  and  a  provirion  for  the  cesser  of  hire 
ought  not  to  be  read  into  it.  If  tbe  charterers 
have  any  remedy  under  clause  26,  it  is  a  remedy 
in  damages  only.  This  detention  by  ice  was  not 
"  caused  by  breakdown  of  steamer."  Tbe  vessel 
after  she  was  repaired  was  not  broken  down  at 
all,  and  was  able  to  proceed  on  the  voyage.  She 
was  not  detained  by  ice,  for  she  waB  not  frozen 
in  at  all.  At  Revel  her  cargo  could  have  been 
discharged  and  forwarded  by  land  to  St. 
Petersburg. 

Serutlon,  K.C.  and  H.  TT.  Loehnis,  for  the 
respondents,  were  not  called  upon  to  argue. 

Collins,  M.R. — I  think  that  this  appeal  must 
fail.  It  seems  to  me  that  clause  26  of  the  charter- 
party  means  what  it  plainly  says  :  "  Detention  by 
ice  to  be  for  account  of  charterers  unless  caused 
by  breakdown  of  steamer."  The  steamer  was 
broken  down,  and  by  reason  of  that  breakdown 
she  waa  so  long  delayed  that  she  was  unable  to 
proceed  on  the  voyage  as  far  as  St.  Petersburg  by 
reason  of  that  port  being  blocked  by  ice.  There- 
fore there  was  a  "detention  by  ice,"  which  was 
not  to  be  "  for  account  of  charterers,"  but  was  to 
be  for  account  of  the  shipowners.  Therefore 
the  payment  of  hire  was  suspended  during  that 
detention.  This  appeal  fails,  and  must  be  dis- 
missed. 

Romeb,  L.J.— I  am  of  the  same  opinion. 
Mathew,  L.J.-I  agree.    Jppeal  d{,mitted. 

Solicitors  for  the  appellants,  Botterell  and 
Boche. 

Solicitors  for  the  respondents,  Downing,  Bolam, 
and  Co. 
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Tuesday,  March  29. 

(Before  Collins,  M.R.,  Romeb  and 
AIathew,  L.J  J.) 
Walter  r.  Bewicks.  Mobeino.  and  Co.  (a) 

APPEAL  FROM    THE  KINGS   BENCH  DIVIBION. 

Practice — Costs — Action  settled — "  Record  icith- 
drawn.  No  costs  on  either  tide  " — Costs  of 
interlocutory  proceedings  ordered  to  be  paid 
by  plaintiff— Right  of  defendant  to  tax  after 
settlement  of  action. 

During  the  progress  of  an  action  several  orders 
were  made,  upon  interlocutory  applications, 
that  the  plaintiff  should  pay  the  defendants' 
costs,  in  some  cases  "  in  any  event." 

The  action  teas  subsequently  settled  upon  the 
terms,  indorsed  on  the  briefs  of  counsel, 
"  Record  toithdraicn.  No  costs  on  either  side," 
the  question  of  the  costs  of  the  interlocutory 
proceedings  not  being  present  to  their  minds. 

Held  (dismissing  the  appeal),  that  after  the  settle- 
ment of  the  action  the  defendants  were  entitled 
to  taxation  and  payment  of  their  costs  of  the 
interlocutory  proceedings  which'  the  plaintiff 
had  been  ordered  to  pay. 

Appeal  of  the  plaintiff  from  an  order  of  Buck- 
nill,  J.  made  at  chambers. 

The  plaintiff  brought  this  action  to  recover 
damages  from  the  defendants  for  an  alleged  libel. 

During  the  progress  of  tbe  action  there  were 
several  interlocutory  applications,  in  chambers 
and  in  the  Court  of  Appeal,  in  which  the  plaintiff 
was  ordered  to  pay  tbe  costs  of  the  defendants, 
in  some  cases  "  in  any  event." 

Before  the  action  was  tried  it  was  settled  by 
tbe  parties  upon  the  following  terms :  *'  Record 
withdrawn.  No  costs  on  either  side."  The 
counsel,  who  came  to  this  agreement  and  indorsed 
their  briefs  with  the  terms  above  stated,  said  that 
the  question  of  tho  co*ts  of  the  interlocutory 
applications  was  not  present  to  their  minds  when 
they  so  settled  the  action. 

The  defendants  applied  to  the  master  for  an 
order  to  tax  their  costs  of  those  interlocutory 
applications,  but  tbe  master  refused  to  make  an 
order. 

Upon  appeal,  Bucknill,  J.  at  chambers  made 
an  order  for  tbe  taxation  of  the  defendants'  costs 
of  those  interlocutory  applications. 

The  plaintiff  appealed. 

Ernest  Pollock  for  the  appellant.— The  learned 
judge  had  no  power  to  order  the  taxation  of  these 
costs.  The  terms  of  settlement  mean  that  there 
shall  be  no  taxation  of  any  costs  at  all  of  any 
kind ;  that  there  shall  be  a  complete  truce  be- 
tween the  parties,  and  no  further  proceedings  of 
any  sort  or  kind  between  them.  When  the  record 
is  withdrawn  there  is  nothing  left  in  the  court  at 
all,  and  nothing  upon  which  any  order  of  any 
kind  can  be  made.  Therefore  there  cannot  bV 
any  order  for  taxation  of  any  coste,  or  any  taxa- 
tion  of  costs : 

Stodhart  v.  Johnson,  3  T.  B.  657  ; 

Burdon  v.  Flower,  7  Dowl.  P.  C.  786. 

The  withdrawal  of  the  record  ought  to  be  con- 
strued as  a  waiver  of  all  claims  to  costs  to  which 
a  party  may  have  been  entitled  before  the  settle- 
ment. The  master  refused  to  make  an  order,  in 
accordance  with  the  well- settled  practice  of  all  the 

~  <<»>  Reportol  by  J.  H.  Williams,  E*j.,  BwrUtar^i-Uw. 
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masters  to  refuse  to  tax  any  costs  when  the  record 
has  been  withdrawn*.  <Romer,  L.J.  referred  to 
Order  LXV.,  r.  33.] 

Norman  Craig,  for  the  respondents,  was  not 
called  upon  to  argue. 

Collins,  M.R. — It  appears  to  me  that  there  is 
no  ground  whatever  for  this  appeal.  During  the 
progress  of  the  action  orders  were  made  that  the 
plaintiff  should  pay  costs  to  the  defendants,  in 
some  oases  "in  any  event."  Those  orders  canno  t 
begot  rid  of  unless  the  parties  have  clearly  agreed 
that  those  costs  shall  not  be  paid.  In  this  case 
it  w;is  agreed  that  the  record  should  be  with- 
drawn, and  it  is  said  that  that  foregoes  all 
rights  to  any  costs  under  orders  previously 
made.  In  my  opinion  no  implication  arises  in 
point  of  law  from  that  agreement  that  it  was 
agreed  to  forego  such  costs.  In  those  circum- 
stances the  orders  made  for  payment  of  the 
defendants' costs  were  left  as  they  were,  and  the 
defendants  have  a  right  to  have  those  costs  taxed 
and  paid.  This  appeal  therefore  fails,  and  must 
be  dismissed.- 

Romer,  L.J. — I  agree.  Taxation  of  the  oosta 
under  these  orders  follows  as  a  matter  of  course 
when  the  order  has  been  made  and  the  proper 
time  arrives,  without  any  further  order  to  tax, 
though  I  think  that  in  the  circumstances  of  this 
case  it  was  a  proper  course  to  take  to  apply  for  an 
order  to  tax. 

Mat  hew,  L.J. — I  am  of  the  same  opinion. 

According  to  the  old  practice,  when  an  order  was 

made  dismissing  an  application  with  costs,  the 

successful  party  might  tax  his  costs  at  once,  and 

it  could  not  be  said  that  a  subsequent  settlement 

could,  apart  from  express  agreement,  affect  the 

right  to  such  costs.   In  the  present  case  the  costs 

were  not  to  be  taxed  and  paid  at  once,  but  that 

cannot  make  any  difference.   I  agree  that  the 

appeal  must  be  dismissed.       .        ...    .  , 

rt  Appeal  dismissed. 

Solicitors  for  the  appellant,  Pakeman  and  Read. 
Solicitors  for  the  respondents,  Bompas,  Bischoff, 
and  Co. 


HIGH  COURT  OF  JUSTICE. 

CHANCERY  DIVISION. 

Nov.  25,  26, 27, 28,  Dee.  1, 5, 15,  ll»o3,  and  Jan.  20, 
1904.  ■ 
(Before  Joyce,  J.) 

Knight  r.  Isle  of  Wight  Electric  Lioht 
and  Power  Company  Limited,  (a) 

Nuisance— Noise,  vibration,  and  smell— Electrical 
works— Generating  statior^-Injunction. 

By  a  provisional  order  made  under  the  Electric 
Lighting  Acts,  and  duly  confirmed  by  Act  of 
Parliament,  the  corporation  of  R.  were  authorised 
to  supply  electrical  energy  for  public  and 
private  purposes  within  the  area  of  the  borough  ; 
U  being  provided  by  the  order  that  nothing 
therein  should  exonerate  the  undertaken  from 
any  indictment,  action,  or  other  proceedings 
for  nuisance  in  the  event  of  any  nuisance  being 
caused  or  permitted  by  them.  The  corporation 
entered  into  arrangements  with  the  defendant 
company  for  the  erection,  maintaining,  and  work- 
Is)  RsporteJ  bj  Srrsir  Davkv,  E»q„  BarrTiMr-ftV-Ltw. 


ingofa  generating  station  within  the  borough; 
and  the  defendant  company,  in  pursuance  of 
such  arrangements,  acquired  as  a  site  for  the 
proposed  works  a  piece  of  land  adjoining  the 
garden  of  the  plaintiff's  house,  and  proceeded  to 
erect  therein  the  requisite  engines,  dynamos,  and 
other  machinery. 

The  plaintiff,  who  occupied  her  house  as  a  ladies' 
school,  complained  of  various  annoy  ances  to  the 
inmates  of  her  establishment  by  noise,  vibration, 
and  offensive  smells  or  vapours  produced  by  the 
operation  of  the  defendant  company's  works, 
and  instituted  an  action  for  an  injunction  and 
damages  in  respect  of  the  alleged  nuisance. 

The  court  being  of  opinion  that  the  annoyance* 
complained  of  were  not  trivial  or  a  kind  to  be 
expected  from  any  ordinary  and  reasonable  use 
by  the  defendant  company  of  the  land  they 
had  acquired,  and,  further,  that,  in  spite  of  a 
diminution  in  intensity  and  frequency  of  the 
annoyances  complained  of  since  the  commence- 
ment of  the  action,  yet  even  at  the  date  of 
the  trial  such  annoyances  had  repeatedly  and 
recently  recurred,  an  injunction  and  damage* 
were  granted  accordingly. 

Action  for  an  injunction  to  restrain  the  de- 
fendant company  from  so  working  their  engines 
and  carrying  on  their  works  as  to  interfere  with 
the  enjoyment  of  certain  premises  occupied  by 
the  plaintiff  for  the  purposes  of  her  business,  or 
so  as  in  any  way  to  cause  annoyance,  nuisance,  or 
danger  to  the  plaintiff  or  the  persons  inhabiting 
or  frequenting  the  said  premises. 

The  plaintiff  was  the  lessee  and  occupier  of  a 
large  house  and  garden  at  Ryde.  in  the  Isle  of 
Wight,  where  she  had  for  some  time  been  carry- 
ing on  a  ladies'  school.  The  defendants  had 
recently  acquired  a  piece  of  land  adjoining  the 
school  premises,  and  had  erected  thereon  exten- 
sive  works  for  the  supply  of  electric  light  and 
energy. 

The  plaintiff  alleged  that  the  running  of  the 
engines  and  mnchinery  used  in  the  works  caused 
vibration  and  noise  whioh  seriously  interfered 
with  the  rest  and  repose  of  the  plaintiff  and  the 
inmates  of  her  house,  and  that  the  defendants 
also  caused  or  permitted  offensive  smells  of  great 
intensity  and  injurious  to  health  to  be  emitted 
from  their  works  and  to  come  upon  the  plaintiffs 
premises.  In  respect  of  these  acts  she  claimed 
an  injunction  and  damages. 

The  facts  will  be  found  more  fully  set  out  in 
his  Lordship's  judgment. 

Hughes,   K.C  and  J.  W.  Manning  for  the 
plaintiff. 

Younger,  K.C.  and  /.  F.  Waggett  for  the 
defendants. — Even  though  the  acts  complained 
of  by  the  plaintiff  would  ordinarily  constitute  a 
nuisance,  such  acts  are  here  of  a  temporary 
character,  and  are  due  to  the  incompleteness  of 
the  works,  and  accordingly  an  injunction  should 
not  be  granted : 

Attorney-General  v.  Sheffield  Oas  Company,  3  D* 

G.  M.  ft  O.  304,  320.  340  ; 
Harrison  v.  Southward  and  Vauxhall  Water  Corn- 

puny,  64  L.  T.  Rep.  864  ;  (1891)  2  Ch.  409 ; 
A:  torney -General  v.  Preston  Corporation,  13  Tunes 
L.  Bep.  14 ; 

Attorney-General  v.  Cambridge  Consumers'  Gas 
Company,  19  L.  T.  Bep.  508 ;  L.  Hep.  4  Cb.  71, 
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Again,  there  is  no  proof  of  injury  to  the  plaintiff's 
property  of  a  structural  character,  so  that  the 
case  does  not  come  within  the  law  as  hud  down 
by  Lords  Westbury  and  Cranworth  in  St.  HcUh'm 
Smelting  Company  v.  Tipping  <\2  L.  T.  Rep. 
776;  11  H.of  L.  Cas.  642,650).  They  also  referred 
to  the  cases  of 

Gaunt  v.  Fynnty,  27  L.  T.  Rep.  569  ;  L.  Rep.  8  Ch. 
6.  13; 

Coolce  v.  Forbes,  17  L.  T.  Rep.  371  ;  L.  Rep.  5  Eq. 
1G0  ; 

8he\fer  v.  City  of  London  Electric  Lighting  Com- 
pany, 72  L.  T.  Rip.  34  ;  (1895)  1  Ch.  287,  310, 
313. 

Hughe*,  K.C.  in  reply. — Although,  undoubtedly, 
occupiers  of  property  must  all  to  some  degree 
suffer  slight  inconveniences  caused  by  their 
neighbours  in  the  reasonable  and  ordinary  enjoy- 
ment of  their  property,  nevertheless  an  occupier, 
as  here,  is  entitled  to  an  injunction  when  the 
annoyances  arise  from  an  unusual  use  of  pro- 
perty: 

Fritz  t.  Hobto::,  42  L.  T.  Rep.  225 ;  14  Ch.  Dir.  542, 
55(5; 

Bamford  t.  Turnlay,  3  B.  &  S.  62  ; 

Fleming  v.  Hi  flop.  1 1  App.  Cas.  686,  607  ; 

Ball  t.  Ray,  28  L.  T.  Rep.  316  ;  L.  Hep.  8  Ch.  467. 

Even  if  it  could  be  shown  that  the  annoyances 
are  only  occasional,  that  is  not  sufficient : 

Inchbald  v.  Robinton,  20  L.  T.  Rep.  259  ;  L.  Rep. 
4  Ch.  388  ; 

Liimbton  v.  Mdlith,  71  L.  T.  Rep.  385  ;  (1S94) 
3  Ch.  163. 

Cur.  adv.  vult. 

Joyce,  J.— The  plaintiff  is  the  leasee  for  the 
residue  of  a  term  of  twenty-one  years  from 
Michaelmas  1900  at  a  rent  of  2502.  of  a  house, 
Harden,  and  grounds  in  the  borough  of  Byde,  and 
she  carries  on  there  a  high-class  boarding  school 
for  young  ladies.  In  1899  the  corporation  of 
Ryde  obtained  a  provisional  order  under  the 
Electric  Lighting  Acts  authorising  them  in  the 
usual  way  to  supply  electrical  energy  for  public 
and  private  purposes  within  the  area  o?  the 
borough.  By  clause  69  of  that  ord9r  it  was  pro- 
vided that  nothing  in  the  order  should  exonerate 
the  undertakers  irom  any  indictment,  action,  or 
other  proceedings  for  nuisance  ;n  the  event  of  any 
nuisance  being  caused  or  permitted  by  them. 
This  order  was  duly  confirmed  by  Act  of  Parlia- 
ment. The  corporation  afterwards  entered  into 
arrangements  with  the  defendants  for  the 
erection,  maintaining,  and  working  of  a  generating 
station  within  the  borough.  In  pursuance  of  such 
arrangements  the  defendants,  in  the  early  part  of 
1903,  acquired,  as  a  site  for  the  purpose  of  the 
proposed  works,  a  piece  of  land  adjoining  the 
garden  of  the  plaintiffs  house,  and  proceeded  to 
erect  thereon  the  requisite  engines,  dynamos,  and 
other  machinery.  The  engines  were  driven  by  gas 
produced  upon  the  premises  by  a  system  of  the 
character  known  as  the  Dowson  process,  forone  of 
the  terms  under  which  the  defendants  held  the 
site  precluded  them  from  erecting  any  tall 
chimney  shaft  thereon.  The  plaintiff  e  house  was 
upon  a  higher  level  than  the  defendants'  generat- 
ing station,  and  there  were  no  intervening 
hnildings.  The  works  were  opened  on  the  1st 
Oct.  1903,  and  from  that  date,  if  not  before,  they 
had  been  supplying  the  energy  for  the  production 
of  electric  lignt  to  customers.   It  was,  of  course, 


|  hoped  by  the  defendants  and  the  corporation,  and 
it  was  to  be  expected,  that  the  demand  for  this 
supply  would  constantly  and  greatly  increase,  and 
that  consequently  from  time  to  time  considerable 
additions  and  extensions  would  have  to  be  made 
to  the  plant  and  machinery  at  present  installed 
upon  the  premises  of  the  defendants.   Before  the 
formal  opening  of  the  works  the  manufacture  of 
gas  for  working  the  engines  and  the  machinery 
generally  had  been  in  operation,  and  in  particular 
upon  one  occasion  in  September  for  a  period  of 
ninety  hours  the  engines  and  dynamos  were 
working  without  any  intermission.   The  plaintiff, 
complaining  of  various  annoyances  to  the  inmates 
of  her  establishment  by  noise,  vibration,  and 
offensive  smells  or  vapours  produced  by  the 
operation  of  tbe  defendants'  works,  instituted  this 
action  on  the  29th  Sept,  claiming  an  injunction 
and  damages  in  respect  of  the  alleged  nuisance. 
The  action  was  tried  upon  several  days  during 
the  Michaelmas  Sittings,  and  a  large  body  of 
evidence  was  adduced  upon  both  sides.  Having 
regard  to  the  positive  testimony  of  the  plaintiff 
and  the  witnesses  called  by  her,  whose  veracity 
and  substantial  accuracy  there  is  no  reason  to 
doubt,  and  to  the  acts  admitted  by  some  of  the 
defendants'  witnesses,  I  consider  it  to  have  been 
sufficiently  proved  before  me  that  at  various  times 
during  September,  and  for  not  inconsiderable 
periods,  the  works  of  the  defendants  were  so 
carried  on  as  by  noise,  offensive  smells,  and,  in 
some  degree,  by  vibration  to  occasion  a  serious 
interference  with  the  ordinary  comfort  of  the 
plaintiff  and  the  inmates  of  her  house,  and  the 
carrying  on  of  her  school.     There  was  some 
ground  for  suspecting  that  these  annoyanc38,  or 
some  of  them,  were  injurious  to  the  health  of 
some  of  the  ladies  in  the  plaintiff's  house ;  but  I 
do  not  consider  that  to  nave  been  established. 
Generally  the  annoyances  actually  experienced 
were  not,  in  my  opinion,  trivial  or  of  a  kind  to  be 
expected  from  any  ordinary  and  reasonable  use 
by  the  defendants  of  the  land  they  had  acquired. 
Nor  were  they  by  any  means  such  as  would  only 
be  complained  of  by   unreasonable   or  over- 
fastidious  persons.  No  doubt  since  the  com  mence- 
ment  of  the  action  the  defendants  have,  by  the 
adoption  of  various  expedients  known  to  mecha- 
nical engineers  and  men  of  science,  and,  perhaps, 
under  pressure  of  these  proceedings,  by  exercise 
of  special  care  in  the  management,  greatly 
diminished  the  intensity  and  frequency  of  the 
annoyances  complained  of.    The  engines  and 
machinery  are  not  now  worked  later  than  11  p.m., 
as  they  were  at  one  time.  There  is  room  for  further 
improvement  in  the  works,  and  the  most  skilful 
and  careful  management  will  always  be  necessary 
to  prevent  the  annoyance  complained  of  from 
constantly  recurring.   At  times  there    is  no 
annoyance  to  complain  of.   Still,  at  the  date  of 
the  trial  such  annoyance  had  repeatedly  and 
recently  recurred.   Even  then  the  works  were 
not  in  such  perfect  order,  if  that  perfection  were 
attainable,  as  to  remove  altogether  the  plaintiff's 
just  grounds  of  complaint.    In  my  opinion,  sub- 
ject to  a  question  to  be  mentioned  presently,  tbe 
plaintiff  had  ample  justification  for  the  institution 
of  the  action,  and  I  hold  that  the  repeated  and 
not  merely  momentary  annoyances  occasioned  to 
the  plaintiff  by  the  defendants'  works  amounted 
to  an  actionable  nuisance,  unless  the  defendants 
can  make  out  that  tuey  were  in  point  of  law 
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justified  or  to  be  excused.  The  defendants  con- 
tended that  they  were  to  be  so  excused,  and  in 
support  of  tbat  contention  they  relied  upon  the 
judgment  of  Vaugban  Williams.  L.J.  (then 
Vaughan  Williams.  J.)  in  Harrison  v.  South- 
war  k  and  Vauxhall  Water  Company  (64  L.  T. 
Rep.  864;  (18t»l)  2  Ch.  409),  where  he  said:  "In 
the  first  place,  it  seems  to  me  tbat,  if  the  defen- 
dants had  without  statutory  authority  sunk  this 
abaft  and  done  this  pumping  for  any  lawful  and 
ordinary  purpose  in  the  exercise  of  their  powers 
as  private  owners  of  the  land,  they  would  not 
have  been  responsible  as  for  a  nuisance.  It  fre- 
quently happens  tbat  the  owners  or  occupiers  of 
bind  cause,  in  the  execution  of  lawful  works  in 
the  ordinary  user  of  land,  a  considerable  amount 
of  temporary  annoyance  to  their  neighbours,  but 
they  are  not  necessarily  on  that  account  held  to 
be  guilty  of  causing  an  unlawful  nuisance.  The 
business  of  life  could  not  be  carried  on  if  it  were 
eo.  For  instance,  a  man  who  pulls  down  bis 
bouse  for  the  purpose  of  building  a  new  one  no 
doubt  causes  a  considerable  inconvenience  to  his 
next-door  neighbours  during  the  process  of 
•demolition;  but  be  is  not  responsible  as  for  a 
nuisance  if  he  useB  all  reasonable  skill  and  care 
to  avoid  annoyance  to  his  neighbour  by  the  works 
of  demolition.  Nor  is  be  liable  to  an  action,  even 
though  the  noise  and  duBt  and  the  consequent 
annoyance  be  such  as  would  constitute  a  nuisance, 
if  the  name,  instead  of  being  created  for  the  pur- 
pose of  the  demolition  of  the  house,  bad  been 
-created  in  sheer  wantonness  or  in  the  execution  of 
works  for  a  purpose  involving  a  permanent  con- 
tinuance of  the  noise  and  dust.  For  the  law,  in 
judging  what  constitutes  a  nuisance,  does  take 
into  consideration  both  the  object  and  duration 
of  tbat  which  is  said  to  constitute  the  nuisance." 
Now,  accepting  that  statement  of  the  law,  it  must 
be  observed  that  the  nuisance  or  annoyances  com- 
plained of  in  the  present  case  did  not  arise  from 
acts  of  the  nature  referred  to  in  the  passage  which 
I  have  read.  The  plaintiff  bad  submitted  to  any 
inconvenience  that  arose  from  the  mere  construc- 
tion of  the  defendants'  works.  What  she  com- 
plained of  was  what  she  bad  suffered,  and  was 
from  time  to  time  still  Buffering,  from  the  working 
of  the  generating  station,  and  the  operations 
•carried  on,  and  which  would  continue  to  be  carried 
on,  there.  These  I  hold  to  be  not  an  ordinary 
nse  of  the  defendants'  property,  or  in  any  sense 
reasonable,  if  serious  annoyance  is  thereby  occa- 
sioned to  the  occupiers  of  the  adjoining  house  and 
garden.  Another  excuse  set  up  was  that  the 
annoyances  were  only  temporary  and  occasional. 
The  judgment  of  Bramwell,  B.  in  the  leading 
case  otBamford  v.  Turnley  (3  B.  &  S.  62)  furnishes 
a  sufficient  answer  to  that.  The  defendants  do 
not  allege,  nor  has  it  been  shown,  that  their 
works  could  not  have  been  established  and  set 
permanently  in  operation  without  occasioning  a 
nuisance  if  the  necessary  and  reasonable  precau- 
tions had  been  carefully  taken  in  the  first 
instance.  Further,  what  is  complained  of  is  not 
by  any  means  what  happened  in  some  cases  that 
have  been  referred  to,  where,  once  in  a  way.  for  a 
public  purpose,  there  was  a  breaking  up  of  a 
portion  of  a  road  for  Borne  two  or  three  days, 
after  which  there  was  an  end  of  the  matter. 
Upon  the  whole,  I  hold(l)  tbat  the  acts  complained 
of  have  from  time  to  time,  and  frequently,  been 
such  as,  having  regard  to  the  circumstances  and 


surroundings  of  the  defendants'  property,  are  in 
excess  of  the  natural  and  ordinary  course  of 
enjoyment  of  that  property ;  and  (2)  that  thes* 
acts  bad  up  to  tbe  trial  materially  interfered  with 
the  ordinary  comfort  of  existence  of  the  plain- 
tiff and  her  household.  Consequently  there  must 
be  an  injunction,  during  the  continuance  of  the 
plaintiff's  lease,  to  restrain  the  defendant  com- 
pany, its  directors,  servants,  and  agents,  from 
using  or  working,  or  causing  or  permitting  to  be 
used  or  worked,  in  or  upon  their  generating 
station  and  other  works  adjacent  to  the  plaintiff's 
garden,  any  engines,  dynamos,  or  other  machinery, 
or  from  there  carrying  on  the  manufacture  of 
gas  or  any  other  process,  in  such  a  manner  as  by 
the  production  of  noise,  noxious  or  offensive 
8 mulls,  vibration,  or  otherwise  to  be  or  occasion 
nuisance  or  injury  to  the  plaintiff  as  lessee  or 
occupier  of  the  house,  garden,  and  premises  com- 
prised iu  her  lease.  There  will  also  be  an  inquiry 
as  to  damages. 

Solicitors  for  tbe  plaintiff,  Beale  and  Payne. 
for/.  Robinson,  Ryde. 

Solicitors  for  the  defendants,  Clarkaon,  Green- 
well,  and  Co. 


March  7  and  19. 
(Before  Joyce,  J.) 
lie  Glasdir  Copper  Mines  Limited  ;  Eng. 
LI8H    Electro-Metallur-.ical  Company 
Limited    v.    Glasdir     Copper  Mines 
Limited,  (a.) 

Landlord  and  tenant — Tenant'* fixtures — Removal 
by  mortgagee  after  forfeiture  of  leate. 

In  June  1S96  the  defendant  company  issued 
debentures  charging  with  the  payment  of  the 
moneys  advanced  its  undertaking  and  all  its 
property  whatsoever,  both  present  and  future. 

In  July  1896  the  defendant  company  took  a  lease 
of  certain  premises,  the  lease  containing  a  clause 
that,  if  the  company  should  become  bankrupt  or 
insolvent  or  go  into  liquidation,  the  term  should 
cease  and  determine  and  be  void  to  all  intents 
and  purposes ;  and  upon  that  thtrc  was  power  of 
re-entry. 

On  the  8th  Feb.  1901,  in  a  debenture-holders' 
action  brought  on  behalf  of  the  debenture- 
holders  to  enforce  their  charge,  a  receiver  and 
manager  was  appointed  of  the  undertaking  of 
the  defendant  company,  and  of  all  the  present 
property  whatsoever  or  wheresorer  comprised  in 
or  subject  to  the  security. 

On  the  8th  July  1903  an  application  was  made  in 
the  debenture-holders'  action  that  certain  trade 
fixtures  upon  the  premises,  which  were  the 
subject  of  the  lease  of  July  1896,  might  be  sold 
by  the  receiver,  and  that  the  receiver  might  beat 
liberty  to  remove  the  same  from  the  premises  of 
the  defendant  company;  and  on  the  24<ft  Aug. 
1903  an  order  tea*  made  accordingly. 

On  the  16th  Oct.  1903  the  defendant  company 
passed  an  extraordinary  resolution  for  a  volun- 
tary winding-up. 

On  the  13th  Nov.  1903  the  reversioner  of  the 
premises,  which  were  the  subject  of  the  lease  of  , 
July  1896,  applied  to  the  receiver  for  delivery 
and  possession  of  the  same. 

Upon  an  application  by  the  reversioner  for  an 
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inquiry  as  to  her  interest  in  the  premises  and 
the  buildings  and  fixtures  thereon,  and  for 
delivery  of  possession  of  the  premises  by  the 
receiver  to  the  reversioner  : 

lleld,  that  the  interest  of  the  receiver  in  the 
premises  teas  not  concluded  by  the  resolution  of 
the  16/A  Oct.  1903,  but  that  the  receiver  still 
retained  the  right  to  remove  the  fixtures  during 
a  reasonable  time. 

Pngh  v.  Arton  (20  L.  T.  Rep.  8G5 ;  L.  Rep.  8  Eq. 
626)  distinguished. 

Motion  wherein  the  question  was  raised  and 
determined  as  to  whether  tenant's  fixtures  are 
removable  by  a  mortgagee  of  the  lessee  after  the 
determination  of  the  lease  by  forfeiture. 

The  facte  will  be  found  set  forth  at  length  in 
his  Lordship's  judgment. 

A.  F.  Peterson  for  the  applicant. — Tenant's 
fixtures  must  be  removed  during  the  continuance 
of  the  term,  or  within  such  time  afterwards  as  the 
tenant  may  properly  consider  himself  the  tenant 
of  the  landlord : 

Weeton  v.  Woodcock,  7  M.  A  W.  14 ; 
Pugh  v.  Arton,  20  L.  T.  B»p.  865  ;  L.  Bsp.  8  Eq. 
626; 

Barjf  v.  Probyn,  73  L.  T.  Rep.  118. 

Frank  Wright  {Hughes,  K  C.  with  him)  for  the 
debenture- holders. — The  proviso  in  the  lease,  that 
the  term  should  cease  and  determine  in  the  event 
of  the  company  becoming  bankrupt,  or  insolvent, 
or  going  into  liquidation,  only  baa  the  effect  of 
rendering  the  lease  void  at  the  option  of  the 
lessor ;  and  accordingly,  if  in  fact  a  reasonable 
time  ought  to  be  allowed  the  receiver  for  the 
removal  of  the  fixtures,  that  time  should  be  taken 
to  run  from  the  receipt  of  the  letter  dated  the 
13th  Nov.  1903.  Now,  whatever  may  be  the  rule 
as  to  the  removal  of  tenant's  fixtures  generally, 
where  there  is  an  agreement  in  a  lease  to  the  effect 
that  the  tenant  shall  be  at  liberty  to  remove  his 
fixtures,  he  will  be  allowed  a  reasonable  time  in 
which  to  remove  the  same  : 

FawosU,  Landlord  and  Tenant,  p.  493. 
And  we  submit  that  it  is  immaterial  whether  the 
agreement  is  in  the  lease  or  elsewhere.  In  this 
case  the  order  made  by  the  master  was  equivalent 
under  the  circumstances  to  an  agreement  by  the 
applicant  that  the  receiver  should  be  at  liberty  to 
remove  the  fixtures.  Moreover,  the  right  of  the 
receiver  to  remove  the  fixtures  could  not  be  pra- 
jadioed  by  the  company's  voluntarily  going  into 
liquidation.  A  surrender  by  a  lessee  cannot 
Htieet  the  rights  of  a  third  party ;  and  accordingly 
a  mortgagee  of  tenants'  fixtures  still  retains  the 
right  to  remove  the  same,  notwithstanding  a  sur- 
render, provided  that  he  does  so  within  a  reason- 
able time: 

Saint  v.  PiUey,  33  L.  T.  Rsp.  83;  L.  Rop.  10  Ex. 
137. 
See  also 

Fawostt,  Landlord  and  Tenant,  pp.  4 GO,  461. 
And  we  submit  that  there  is  uo  reason  why  the 
same  principle  shjuld  not  apply  to  the  present 
case. 

A.  Adams,  for  the  receiver,  adopted  the  argu- 
ments adduced  on  behalf  of  the  debenture- 
holders. 

Peterson  in  reply. — The  order  of  the  master 
simply  operates  as  an  admisthn  by  the  applicant 
that  at  the  date  of  the  order  she  had  no  iuterest 


in  the  premises;  it  cannot  be  construed  as  an 
agreement  by  the  applicant. 

Joyce,  J. — The  question  in  this  case  is  with 
reference  to  certain  fixtures — that  is  to  say,  certain 
articles  which,  though  annexed  to  the  soil,  do  not 
thereby  become  the  property  of  the  owner  of  the 
freehold,  but  are  removable  by  the  tenant  The- 
question  I  have  to  decide  is  whether  these  articles 
may  be  removed  by  a  purchaser  or  mortgagee 
from  the  lessee  afteo  the  lease  has  been  deter- 
mined by  forfeiture.   In  the  month  of  June  1&)& 
the  defendant  company  (then  bearing  a  different 
title)  issued  debentures  and  charged  with  the 
payment  of  the  moneys  advanced  its  undertak- 
ing and  all  its  property  whatsoever  and  where- 
soever both  present  and  future,  constituting  in 
point  of  fact  a  floating  charge.  Then  in  the  month 
of  July  1890  the  defendant  company  took  a  lease 
from  the  predecessor  of  the  present  applicants  ; 
and  in  that  lease  is  a  clause  which  provides  that 
"if  the  company,  their   successors  or  lawful 
assigns,  shall  become  bankrupt  or  insolvent  or  go 
into  liquidation,  or  shall  not  truly  and  faithfully 
and  according  to  the  true  intent  and  meaning  of 
these  presents  observe,  pet  form,  and  keep  all  and 
singular  the  covenants,"  and  so  on,  the  term  "  shall 
cease,  determine,  and  be  void  to  all  intents  and 
purpote j,  but  not  as  regards  the  right,  power,  and 
authority  of  the  lessor,  his  heirs  or  assigns,  to 
enforce  tne  due  performance  of  all  the  covenants" ; 
and  then  upon  that  there  is  a  power  to  re-enter. 
Subsequently  there  was  a  debenture-holders' 
action  brought  on  behalf  of  the  debenture-holders 
to  enforce  their  charge,  and  in  that  action,  on  the 
8th   Feb.  1901,  a  »eje  ver  and  manager  was 
appointed  of  the  undertaking  of  the  defendant 
company  and  of  all  the  present  property  whatso- 
ever and  wheresoever  comprised  in  or  subject  to 
the  security.    Thereupon  it  is  quite  clear  that  the 
debenture- holders,  as  mortgagees,  became  entitled 
to  the  same  rights  in  respect  of  any  fixtures  as 
the  lessee  had  formerly  possessed,  and  could 
remove  the  same  in  the  same  manner  as  the  lessee 
had  previously  been  entitled  s?  to  do.   On  the 
20th  June  19^3  a  petition  to  wind-up  was  pre- 
sented ;  ao  that,  if  an  order  had  been  made  upon 
that  petition,  there  would  have  been  a  forfeiture 
under  the  terms  of  the  lease,  and  the  commence- 
ment of  the  winding-up  would  have  been  on  the 
presentation  of  the  petition.  No  order  to  wind-up 
has  been  made,  and  the  petition  is  either  still 
pending  or  has  been  struck  out  by  the  judge  in 
chamber*.   Then  on  the  8th  July  an  application 
was  made  by  the  plaintiffs  in  the  debenture- 
holders'  action  that  the  trade  fixtures  in  question, 
the  boilers  and  engines  and  so  on,  not  including 
any  patented  machinery  which  could  only  be  used 
by  the  defendant  company  under  the  licence 
granted  to  them,  might  be  sold  by  the  receiver, 
and  that  the  receiver  might  be  at  libsrty  to 
remove  the  same  from  the  premises  of  the  defen- 
dant company.   That  summons  came  before  the 
master  on  several  occasions,  and  ultimately  the 
landlord  or  the  representative  of  the  landlord— I 
do  not  know  whether  the  original  landlord  was 
dead  then  or  not — was  served ;  and  the  landlord 
or  his  representative  (as  the  case  was)  appeared 
by  a  solicitor.    Unfortunately  the  order  made  was 
not  drawn  up.    I  am  not  sure  that  it  would  be 
necessary  to  draw  this  order  up,  because  it  is  an 
order  with  reference  to  an  officer  of  the  court ; 
but  in  the  presence  of  the  solicitor  of  the  landlord 
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the  summons  was  disposed  of,  and  the  note 
indorsed  by  the  master  is  in  these  terms  :  "  Leave 
to  the  receiver  to  sell  the  plant  mentioned  in  para- 
graphs 1  (sub-sects.  1  to  6)  and  2  of  the  said  affidavit 
of  John  Bevan.  filed  the  20th  July  1903.  The  land, 
lord  claims  no  interest  in  this  plant.  Reserves  to  be 
fixed  by  the  receiver."  That  order  having  been 
made  on  the  16th  Oct.  following — the  receiver,  of 
course,  being  in  possession^ — the  company  passed 
an  extraordinary  resolution  for  a  voluntary 
winding-up.  This  did  not  terminate  the  lease, 
because,  as  I  pointed  out,  or  as  was  pointed  out 
to  me  in  the  course  of  the  argument,  it  is  well 
settled  that  expressions  of  the  kind  such  as  there 
are  in  this  lease  only  mean  that  the  tenancy 
shall  determine  at  the  option  of  the  lessor,  that 
it  shall  be  voidable  and  not  void,  and  <i  fortiori, 
when  it  iB  added — as  it  is  in  this  case — that  it 
shall  be  lawful  for  the  lessor  thereupon  to  re- 
enter, it  follows,  where  the  proviso  makes  the 
lease  voidable,  the  landlord  must,  in  order  to  take 
advantage  of  it,  do  some  unequivocal  act  notified 
to  the  lessee  indicating  his  intention  to  avail 
himself  of  his  option.  After  this  the  receiver, 
acting  uuder  the  order  of  the  24th  Aug.,  issued 
advertisements  for  the  sale  of  the  fixtures  in 
question  on  the  26th  Nov.  In  consequence  of 
this  advertisement,  and  knowing  it  had  been 
issued,  and  after  money  had  been  expended 
towards  carrying  out  the  order,  the  landlord 
formally  demanded  possession  on  the  13th  Nov.,  or 
rather  the  solicitor  or  agent  wrote  to  the  receiver 
as  follows :  "  I  am  instructed  by  my  client.  Mrs. 
Taughan.  to  apply  to  you  as  receiver  for  delivery 
and  possession  of  the  premises  comprised  in  and 
demised  by  the  lease,  the  reversion  of  the 
premises  being  now  vested  in  Mrs.  Vaughan 
under  the  will  of  her  husband,  the  late  John 
Vaughan."  That  was  on  the  13th  Nov.  On  the 
17th  Nov.  notice  was  given  in  the  motion  which 
is  now  before  me.  That  was  on  behalf  of  the 
representative  of  the  landlord,  asking  that  an 
inquiry  be  made  whether  Mrs.  Vaughan  has  any 
and  what  interest  in  the  lands  and  mines — that 
is,  the  binds  and  mines  demised— and  the  build- 
ings and  fixtures  thereon  taken  possession  of  by 
the  receiver  and  manager,  and  that  directions 
may  be  given  to  the  receiver  to  deliver  up  pos- 
session to  the  applicant  of  the  said  lands  and 
mines,  buildings,  and  fixtures,  or  that  the  appli- 
cant may  be  at  liberty  to  commence  proceedings 
against  the  said  receiver  to  recover  possession  in 
the  usual  way.  and  for  an  injunction  to  restrain 
the  receiver  from  going  on  with  the  sale  or  re- 
moving the  fixtures.  Now.  the  applicant's  con- 
tention iB  that — the  receiver  not  now  holding  the 
premises  under  a  right  still  to  consider  himself  as 
tenant  (the  words  used  in  Weeton  v.  Woodcock 
<7  M.  &  W.  Hi  and  Afackintoth  v.  Trotter  3  M.  Si  W. 
184) — the  landlord  was  entitled  to  re-enter,  and 
that  the  interest  of  the  receiver  and  debenture- 
holders  is  at  an  end.  Upon  those  two  cases  and 
that  rule,  I  observe  that  Tliesiger,  L.J.  in  Ex 
parte  Brook  (39  L.  T.  Rep.  458 ;  10  Ch.  Div.  100) 
savs:  "It  is  not  easy  to  define  precisely  what 
was  meant  by  the  propositions  to  which  we  have 
just  referred,  and  we  observe  that,  as  regards  the 
rule  laid  down  in  Weeton  v.  Woodcock,  the  diffi- 
culty which  we  feel  in  understanding  its  exact 
meaning  was  shared  in  by  the  Court  of  Common 
Pleas,  as  stated  by  Willes.  J.  in  delivering  the 
judgment  of  that  court  in  Leader  v.  Homewood 


(5  C.  B.  N.  S.  546)  " ;  and  he  goes  on  to  say  :  "  It 
may  be  that  in  cases  where  a  tenant  holds  over 
after  the  expiration  of  a  term  certain  under  a 
reasonable  supposition  of  consent  on  the  part  of 
his  landlord,  or  in  the  case  where  an  interest  of 
uncertain  duration  comes  suddenly  to  an  end  and 
the  tenant  keeps  possession  for  such  reasonable 
time  only  as  would  enable  him  to  sever  his  fix- 
tures and  to  remove  them  with  his  goods  and 
chattels  off  the  demised  premises,  or  even  incases 
where  the  landlord  exercises  a  right  of  forfeiture 
and  the  tenant  remains  on  the  premises  for  such 
reasonable  time  as  last  referred  to,  the  law  would 
presume  a  right  to  remove  tenant's  fixtures  after 
the  expiration  or  determination  of  the  tenancy." 
Then  be  says  the  case  before  them  is  a  different 
case,  and  that,  at  all  events,  the  rule  does  not 
apply  to  that  case.  Now,  for  the  purpose  of 
determining  the  question  here,  it  appears  to 
me  that  1  have  not  to  decide  whether— as  is 
stated  in  some  of  the  books,  or  as  suggested 
by  North,  J.  in  Cumberland  Union  Banking 
Company  v.  Maryport  Hematite  Iron  and  Steel 
Company  (60  L.  T.  Rep.  108 ;  (1892)  1  Ch.  415)— 
no  property  at  all  in  the  fixtures  vests  in  the 
landlord  until  the  term  comes  to  an  end.  or 
whether  the  property  in  the  fixtures  does  sub 
modo  vest  in  the  landlord  when  they  are  affixed 
and  the  tenant  retains  only  a  power  coupled  with 
an  interest.  However  this  may  be,  it  is  well 
settled  that  where  the  tenant,  the  lessee,  surren- 
ders his  interest  to  the  landlord,  that  does  not 
deprive  the  mortgagees  or  purchasers  of  the 
rights  they  then  possessed  (the  previous  pur- 
chasers of  course)  in  reference  to  fixtures  situated 
such  as  these  are,  and  that  they  still  retain  the 
right  to  remove  them  during  a  reasonable  time. 
The  authorities  for  that  are  London  and  Weet- 
mititter  Loan  and  Discount  Company  v.  Drake 
(6  C.  B.  N.  S.  798)  and  Saint  v.  Pilley  (33  L.  T. 
Rep.  93  ;  L.  Rep.  10  Ex.  137) ;  and  there  are  also 
other  cases.  Here  the  passing  of  the  extra- 
ordinary resolution  was  a  voluntary  act  on  the 
part  of  the  lessees  in  which  the  mortgagees  did 
not  concur,  and  therefore  the  passing  of  such 
resolution,  in  my  opinion,  cannot  vest  the  abso- 
lute property  in  chattels  belonging  to  a  mortgagee 
in  the  reversioner  or  take  away  the  purchaser's 
power  to  remove  any  more  tuan  such  power  or 
such  right  (whatever  it  may  be)  would  be  taken 
away  in  the  case  of  the  surrender  of  a  lease  by  the 
lessee.  I  was  properly  pressed  with  the  case  of 
Pugh  v.  Arton  (20  L.  T.  Rep.  865;  L.  Rep.  8  Eq. 
626),  before  Malina.  V.C.,  where  it  was  held, 
according  to  the  marginal  note,  that  "  in  the 
absence  of  special  contract,  tenants'  fixtures  cannot 
be  removed  after  the  termination  of  the  lease,  and 
this  rule  applies  whether  the  lease  determines  by 
effluxion  of  time  or  by  re-entry  on  forfeiture." 
In  my  opinion,  that  marginal  note  goes  beyond 
the  decision,  and  is  not  in  accordance  with  the 
law.  That  may  be  very  true  so  far  as  concerns  a 
power  to  remove  by  the  tenant  himself,  though  I 
trust  the  Court  of  Appeal,  whenever  the  case 
comes  to  be  discussed  there,  will  come  to  a 
different  conclusion.  But,  at  all  events,  this  only 
concerns  the  tenant  himself,  and  has  nothing  to 
do  with  the  case  of  a  mortgagee  or  purchaser 
from  the  tenant  before  the  forfeiture  accrues; 
and  in  this  particular  case  of  Pugh  v.  Arton  the 
perse  u  wbo  was  claiming  the  fixtures  and  whose 
claim  was  disallowed  was  a  person  whoso  only 
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claim  was  as  a  volunteer,  and  it  was  under  and 
by  virtue  of  the  assignment  from  the  lessee,  which 
assignment  was  in  itself  the  act  of  forfeiture.  In 
my  opinion,  the  authorities  enable  me  to  decide 
this  case  in  a  way  which  is  consonant  with  reason 
and  justice,  and  I  hold  that  the  mortgagees,  the 
debenture-holders,  have  a  reasonable  time  within 
which  to  remote  these  fixtures. 

Solicitor  for  the  applicant,  W.  Wilding  Jones. 

Solicitors  for  the  plaintiff  company,  Goldberg, 
Barrett,  and  Xewall. 

Solicitors  for  the  receiver,  Godden,  Son,  and 
Holme. 


KING'S  BENCH  DIVISION. 
Monday,  Feb.  22. 
(Before  Channell,  J.) 
Parker  p.  London  County  Council,  (a) 
Public  authority — Limitation  of  action — Tramway 
acquired  and  worked  by  county  council  under 
statutory  powers— Public  Authorities  Protec- 
tion Act  18l>3  (56  £■  57  Vict.  c.  61),  s. 1. 

The  London  County  Council    by    two  private 

statutes  were  empowered  to  acquire  and  work  a 

certain  tramway. 
An  accident  having  happened  to  a  passenger  on  one 

of  the  tramcars  owing  to  the  alleged  negligence 

of  the  council  or  their  servants : 
Held,  that  the  action  must  be  commenced  within 

six  months,  as  sect.  1  of  the  Public  Authorities 

Protection  Act  1893  applied. 

Point  of  law  raised  on  the  pleadings. 

The  action  was  brought  by  the  plaintiff  to 
recover  damages  for  personal  injuries  suffered 
while  he  was  a  passenger  on  a  tram  car.  owing,  it 
was  alleged,  to  the  negligence  of  the  defendants 
or  their  servants. 

The  accident  happened  on  the  16th  June  1902, 
and  the  writ  in  the  action  was  issued  on  the  12th 
Jan.  1903. 

The  tramway  upon  which  the  accident  occurred 
was  acquired  from  the  London  Tramways  Com- 
pany  by  the  London  Tramwajs  Company  Act 
1896  (59  6i  60  Vict.c.  clxxxix.),  and  power  was  con- 
ferred upon  the  defendants  to  work  the  same  by 
the  London  County  Tramways  Act  1896  (59  Si 
6o  Vict.  c.  li.). 

For  the  purpose  of  the  argument  it  was 
admitted  that  the  accident  happened  in  the  course 
of  the  working  of  the  tramway. 

It  was  contended  by  the  defendants  that  the 
action  was  barred  by  the  Public  Authorities  Pro- 
tection Act  1893  (5t>  Jt  57  Vict.  .%  61),  as  it  was 
not  commenced  within  six  months. 

By  that  statute  it  is  provided  by  Beet.  1 : 

Where,  after  the  commencement  of  this  Act,  any  action, 
prosecution,  or  other  proceeding  is  commenced  in  the 
United  Kingdom  against  any  person  for  any  act  done 
m  pursuance  or  execution  or  intended  execution  of  any 
Act  of  Parliament,  or  of  any  public  duty  or  authority,  or 
in  re»|>ect  of  any  alleged  neglect  or  default  in  the  execu- 
tion ol  any  such  act,  duty,  or  authority,  the  following 
provisions  shall  have  effect :  (a)  The  action,  prosecution, 
or  proceeding  ehall  not  lie  or  be  instituted  unlets  it  is 
commenced  within  six  months  next  after  theast,  neglect, 
or  default  complained  of,  or,  in  ease  of  a  oontinuance  of 
injury  or  damage,  within  six  months  next  after  the  ceasing 
thereof. 

(•)  Reported  by  W.  KB  B.  Hehbirt,  E*q.,  Bsrriiin-al-Law. 


[K.B.  Div. 


JUoyses  for  the  plaint  iff. — The  question  raised 
here  is  whether  the  Public  Authorities  Protection 
Act  1893  will  avail  the  defendants  when  they  are 
acting  in  the  capacity  as  carriers  of  pasteogers 
and  the  proprietors  of  tramways.  I  submit  that 
qua  earners  of  passengers  they  are  not  entitled 
to  set  up  this  statute.  In  Carpue  v.  London  and 
Brii/hton  Railway  Company  (5  Q.  B.  747; 
D.  A  M.  608)  the  company  by  their  Act,  7  Will.  4 
&  1  Vict.  c.  cxix.,  were  empowered  to  make  the 
railway,  to  provide  accommodation  for  the  con- 
veyance of  passengers,  and  to  make  charges  for 
such  conveyance.  It  was  further  provided  "  that 
no  action,  suit,  or  information,  or  any  other  pro- 
ceeding of  what  nature  soever,  shall  be  brought, 
commenced,  or  prosecuted  against  any  person 
or  corporation  for  anything  done  or  omitted  to 
be  done  in  pursuance  of  this  Act,  or  in  the 
execution  of  the  powers  or  authorities  or  any 
of  the  orders  made,  given,  or  directed  in,  by, 
or  under  this  Act,  unless  twenty  days'  previous 
notice  in  writing  has  been  given."  An  accident 
having  happened  owing  to  a  carriage  having 
been  thrown  off  the  rails  and  the  plaintiff 
injured,  it  was  held  that  no  notice  of  action  was 
necessary,  the  company  being  sued  in  their  capa- 
city of  carriers  and  not  for  anything  done  or 
omitted  under  the  special  authority  of  the  Act 
H»j  also  referred  to 

Palmer  v.  Grand  Junction  Riilway  Company,  4 
M.  A  W.  749. 

[Channell,  J.  —  The  point  seems  to  be  this, 
whether  when  a  statute  empowers  a  public  body 
such  as  this  to  carry  on  what  is  really  a  trading 
enterprise,  the  empowering  them  to  do  it  thereby 
preventing  it  being  ultra  cires  makes  what  they 
do  things  specified  to  be  done  in  the  execution  of 
the  Act.] 

Doldy  for  the  defendants.— These  tramways 
were  acquired  by  the  county  council  out  of  toe 
rates.  They  were  equipped  out  of  the  rates  and 
any  liability  for  an  accident  must  be  met  out  of 
the  rates.  The  defendants  are,  therefore,  under  a 
public  dnty  with  regard  to  the  management  of 
these  tramways.   He  referred  to 

Jmbler  andSoiw  v.  Bradford  Corporation,  87  L.  T. 

Kep.  217  j  (1002)  2  Cb.  685  ; 
Chamberlain  and  Bookham  Limited  v.  Bradford 

Corporation,  83  L.  T.  Rep.  518. 

These  cases  show  that  if  the  work  done  by  the 
public  authority  was  the  execution  of  a  public 
duty  or  authority,  negligence  in  carrying  out  that 
work  would  be  within  the  protection  afforded  by 
the  Btatnte.   He  referred  to 

The  Tramways  Aot  1870  (33  A  34  Vict.  o.  78), 
s.  43; 

I.ondon  County  Council  Tramways  Act  1896  (59  A 

60  Viet.  c.  li.)  ; 
Loudon   Tramways   Aot  1696    (59  &    6u  Vict. 

o.  olxxxix.). 

Under  those  Acts  the  defendants  have  power  both 
to  purchase  and  work  these  tramways.  He 
referred  to 

Attorney-Oeneral  v.  Margate  Pier  and  Harbour 
Company,  82  L.  T.  Rep.  448  ;  (1900)  1  Cb.  749 ; 

TTie  Ydvn,  81  L.  T.  Rep.  10  ;  (1899)  P.  236  ; 

Markty  v.  Tolvorth  Isolation  Hospital,  83  L.  T. 
Rap.  28  ;  (1900)  2  Q.  B.  454. 

There  is  a  case  in  which  the  London  County 
Council  in  exercising  their  tramway  powers  were 
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treated  as  being  within  the  protection  of  the 
Public  Authorities  Protection  Act  1S93.  It  is 
the  case  of  North  Metropolitan  Tramway  Com- 
pany v.  London  County  Council  (78  L  T.  Bep. 
711 ;  (1898)  2  Ch.  145).  It  was  there  held  that 
the  London  County  Council  acting  under  their 
tramways  ActB  were  entitled  to  have  their  costs 
taxed  as  between  solicitor  and  client  because  they 
came  within  the  statute.   He  also  referred  to 

Smith  v.  Kortklearh  Aural  District  Council,  85 

L.  T.  B«p.  449;  (1902)  1  Ch.  197; 
Edward$  t.  8t.  Uary,  Ulington,  60  L.  T.  Bsp,  723 ; 

22  Q.  B.  Div.  338  ; 
Carey  v.  Bermondtey  Borough  Council,  67  J.  P.  447. 

Tbe  defendants  here  in  working  these  tramways, 
baring  regard  to  the  private  Acts  to  which  1 
have  referred,  are  under  a  public  duty  and  are 
exercUing  a  public  authority.  This  failure — 
though  it  be  a  failure  on  the  part  of  the  driver  of 
the  tram— is  just  as  much  a  neglect  or  default 
in  the  execution  of  such  duty  or  authority  aa  if 
the  defendants  had  themselves  neglected  to 
provide  a  competent  driver  to  drive  the  tram. 
Moyte*  in  reply. 

Channbll,  J.— For  a  considerable  portion  of 
this  argument  I  was  inclined  to  think  tbat  there 
were  grounds  upon  which  I  could  decide  this 
point  in  favour  of  the  plaintiff ;  but  I  have  now 
come  to  the  conclusion  that  the  matter  is  really 
concluded  by  authority,  and  tLat,  whatever  my 
opinion  upon  it  may  be,  I  am  bouud  on  the  point 
that  has  been  argued  )>efore  me  to  give  judgment 
for  the  defendants.  Now,  the  facts  are  these  : 
Tbe  London  County  Council  have  obtained 
under  the  combined  operations  of,  I  think  I  may 
say,  teveral  Acts  of  Parliament  the  power  to 
acquit e,  and  when  acquired  to  work,  certain  tram- 
ways, and  in  particular  a  tramway  somewhere  in 
Tooting  upon  which  this  accident  occurred,  and 
the  plaintiff  brings  his  action  in  respect  of  an 
accident  happening  to  him  when  a  passenger 
upon  the  tramway.  I  think  the  negligence  is 
alleged  against  the  drivers  of  two  tramcars. 
Now,  the  question  is  whether  that  is  an  action  to 
which  the  protection  of  the  Public  Authorities 
Protection  Act  applies.  Tbe  case  of  Attorney- 
General  v.  Margate  Pier  and  Harbour  Company 
(tup.),  before  Kekewicb,  J.,  shows,  if  it  were 
necessary,  and  I  think  there  are  many  other 
authorities  which  will  show  it  also,  tbat  a  tram- 
way company  would  have  no  such  protection ; 
they  would  be  a  commercial  carrying  company 
just  as  a  railway  company  does  a  business  in 
which  in  one  sense  the  public  are  to  a  certain 
extent  interested  in,  because  it  is  a  public 
business.  But  it  doeB  not  make  them  persons 
acting  in  the  execution  of  statutory  or  other 

C"  lie  duties  when  they  ure  carrying  on  that 
ness,  although  the  public  are  interested  in  it. 
Here  it  is  what  I  may  call  a  municipal  body 
that  is  carrying  it  on  and  the  general  principle 
in  reference  to  matters  that  have  to  be  paid  tor 
out  of  the  ru'es  is  that  each  body  of  ratepayers 
for  the  time  being  should  bear  its  own  burdens, 
and  that  they  should  not  be  borrowing  money 
without  authority  and  putting  the  burden  unfairly 
on  posterity,  nor  should  they  leave  their  own 
things  unpaid  for  in  their  own  time  in  order  that 
they  might  be  paid  for  in  after  years.  That  is 
the  reason  why  the  Legislature  may  have  given 
this  sort  of  protection  to  anybody  administering 
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the  rate ;  but  I  do  not  find  anything  of  that  sort 
in  tbe  words  of  the  Act  of  Parliament,  and 
although  that  may  be  a  very  good  and  practical 
reason  why  it  should  have  been  done,  I  myself  do 
not  go  on  tbat.  In  point  of  fact  I  think  the 
Legislature,  when  they  passed  this  Act  of  Parlia- 
ment, was  not  contemplating  the  case  of  a  muni- 
cipal body  carrying  on  a  commercial  enterprise 
at  all.  The  question  is,  What  is  the  effect  or  the 
wordB  that  they  have  used  ?  Now,  here  tbe 
complaint  is  negligence  in  tbe  course  of  working 
tbe  tia'nway.  I  should  have  been  inclined  my Belf, 
but  I  think  now  I  should  have  been  wrong,  no 
doubt,  because  I  find  that  tbe  contrary  has  been 
laid  down  by  other  learned  judges,  to  have  said 
that,  although  the  municipal  body  might  have 
the  protection  of  this  Act  of  Parliament  in 
reference  to  matters  which  they  did  in  the  course 
of  tbe  construction  of  the  works  of  malting  a 
tramway,  or  of  laying  down  pipes,  or  inter- 
fering with  the  road  lor  the  purpose  of  doing 
either  of  those  thingc  they  would  not  have  tbe 
protection  of  tbe  Act  merely  in  carrying  on  the 
work  itself  afterwards.  It  would  not  have  been 
within  these  words  "  neglect  or  default  in  the 
execution  of  such  duty  or  authority"  merely 
because  the  act  which  they  were  doing  was  an 
act  which  would  have  been  ultra  vires  unless 
there  bad  been  statutory  authority  for  that  body 
to  do  it.  As  I  have  said,  I  thought  there  was 
a  great  deal  in  that  argument  myself,  but  when 
I  looked  into  the  cases,  a  good  many  of  which 
hive  a  more  or  less  indirect  bearing  upon  it,  to 
which  I  have  been  referred  by  Mr.  Daldy.  there 
is  this  particular  case  of  The  Ydun  (81  L.  T.  Rep. 
10;  (18l»i>)  P.  236).  It  was  an  Admiralty  case, 
and  the  municipal  corporation  had  become  a 
harbour  authority,  and  had  acquired  the 
statutory  power  to  take  tolls,  and  their 
harbour  master  had  been  negligent,  and  his 
negligence  had  caused  damage  to  a  ship.  The 
exact  point  that  I  have  been  considering  was 
argued  there,  and  the  President  in  giving  judg- 
ment said  :  "  I  cannot  doubt  that  the  corporation  of 
Preston  in  carrying  out  under  statutory  authority 
its  enterprise  of  the  Bibble  navigation,  a  water 
highway  to  Preston,  acts  as  a  public  authority 
exercising  a  public  duty  as  much  as  when  it  makes 
or  maintains  the  land  highways  within  tbe  ambit 
of  the  municipality.  I  think,  further,  tbat  the 
point  is  covered  by  authority."  Then  he  refers 
to  Harrop  v.  Mayor  of  Qitctt  (78  L.  T.  Rep.  3S7 ; 
(1898)  1  Ch.  525),  North  Metropolitan  Tramway 
Company  v.  London  County  Council  (78  L.  T.  Rep. 
711 ;  (18yS)  2  Ch.  145).  and  Fielding  v.  Morley 
Corporation  (79  L.  T.  Rep.  231 ;  (1899)  1  Ch.  1), 
which  he  says  "  are  instances  in  which  this  Act  was 
held  to  apply  to  municipal  corporations  carrying 
out  works  outside  the  scope  of  strictly  municipal 
duties.  An  endeavour  was  made  before  me  to 
distinguish  those  decisions  on  the  ground  that 
they  apply  to  the  construction  of  works  and  not  to 
tbe  carrying  out  of  a  business  by  contract  with 
private  individuals.  But  I  see  no  ground  for  this 
distinction.  Whether  a  corporation  is  construct- 
ing a  work  or  using  it,  whether,  for  example,  it 
is  building  an  aqueduct  and  laying  pipes  from  it 
or  supplying  a  consumer  from  ths  aqueduct  by 
means  of  tue  piping,  it  appears  to  me  to  be 
equally  engtiged  in  executing  the  duties  imposed 
upon  it  by  Act  of  Parliament,  and,  though  it 
may  be  asked  why  a  corporation  so  acting  should 
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receive  privileged  advantages  in  litigation,  I 
cannot  doubt  that  the  Act  in  question  has  con- 
ferred them."  Now,  that  is  the  exact  point  in 
this  case,  and  it  was  so  held  by  the  President  of 
the  Admiralty  Division  in  that  case.  The  case 
went  to  the  Court  of  Appeal,  and  in  that  court 
the  same  arguments  were  addressed  to  the  court 
by  Mr.  Robaon,  K.C.,  Mr.  Carver,  K.C.  and  Mr. 
Stokes,  the  counsel  for  the  plaintiffs,  and  their 
argument  was  repeated  to  the  effect  that  there  was 
a  distinction  between  the  carrying  on  of  works  and 
the  construction  of  them,  but  the  Court  of  Appeal 
decided  against  them.  Their  Lordships  do  not 
in  their  judgment  go  fully  into  tbat  particular 
distinction  that  was  taken,  but  it  must  have  been 
present  to  their  minds,  because  it  is  put  forward 
clearly  in  the  arguments,  and  they  decided  tbat 
in  a  proceeding  to  recover  damages  for  the 
negligence  of  the  harbour  master  in  admitting  the 
ship  into  the  harbour  when  there  was  not  Bum- 
cient  water  for  her,  that  that  was  a  matter  in 
which  the  municipal  corporation  were  entitled  to 
the  protection  of  the  statute,  and  it  seems  to  me 
that  tbat  is  a  decision  on  the  only  point  in  regard 
to  the  matter  on  which  I  bad  any  real  doubt.  The 
authorities  to  which  Mr.  Moyses  has  referred  me 
are  rather  old.  There  are,  of  course,  some  pointB 
of  law  with  regard  to  which  the  older  the  authority 
is  the  better,  but  in  regard  to  some  other  points 
that  is  not  so,  and,  with  regard  to  these  points 
about  notice  of  action,  statute  of  limitations,  and 
public  duties,  and  so  on  the  law  has  been  con- 
tiiderably  altered  within  the  last  sixty  years,  I  do 
not  think  anyone  can  doubt  that,  and,  conse- 
quently an  authority  sixty  3 ears  old  is  not  so 
reliable  as  one  in  1999.  In  that  case  there  was 
an  action  brought  against  what  was  undoubtedly 
a  trading  company,  and,  acoording  to  the  modern 
decisions,  tbat  would  not  have  brought  them 
within  the  protection  of  this  Act  of  Parliament 
any  more  than  if  it  came  within  the  protection  of 
the  old  Act  of  Parliament  which  was  in  existence 
at  that  time.  I  think,  therefore,  that  I  cannot 
regard  tbat  as  an  authority  which  prevents  my 
acting  on,  or  justifies  me  in  not  acting  on,  the 
recent  authority  in  the  Court  of  Appeal.  On 
these  grounds  I  tbink  that  I  must  hold  that  the 
defendants  are  entitled  to  the  piotection  of  this 
statute.  Judgment  for  the  defendants. 

Solicitors:  Henry  L.  Sydney;  W.  A.  Blaxland. 


Thursday,  March  3. 

(Before  Lord  Alvebsto.se,  C.J.,  Wills  and 
Kennedy,  JJ.) 

Jackson  (app.)  v.  Wimbledon  Urban  Dis- 
trict Council  (reaps.),  (a) 

Public  health — Drain  on  private  ground — Drotn- 
ing  never  at  houses — Drain  or  sewer — "Single 
private  drain  "—Public  Health  Act  1875  (38  Jc 
M  Vid  e.  55)  s.  41— Public  Health  Acts  Amend- 
ment Act  1890  (53  <£•  54  Fief.  c.  59)  s.  19. 

J.  wis  the  owner  of  twelve  houses,  at  the  rear  of 
which  runs  a  main  or  common  drain  with  which 
each  of  the  houses  connects. 

The  sewage  is  conveyed  from  the  main  or  common 

(•)  R« ported  by  W.  0*  B.  Baiur,  E*j.,  Btrtliler-»t-U». 


drain  through  a  branch  drain  into  the  public 
sewer. 

The  sewage  of  four  other  houses,  belonging  to  two 
other  owners,  is  conveyed  by  the  main  or  ct  mmon 
drain,  which  also  runs  at  the  rear  of  those  four 
houses,  into  the  said  branch  drain. 

Both  the  main  or  common  drain  and  the  branch 
drain  are  constructed  wholly  on  private  pro- 
perty, and  it  was  adynitted  that  the  branch 
drain  was  a  "  single  private  drain  "  within  the 
meaning  of  sect.  19  of  the  Public  Health  Acts 

'  Amendment  Act  1890. 

Held,  that  the  main  or  common  drain  running  at 
the  rear  of  J.'s  houses  was  a  sewer  and  was  not 
a  "  single  private  drain  "  within  sect.  19  of  the 
Public  Health  Acts  Amendment  Act  of  1890. 

Case  Btated  on  the  hearing  of  a  summons  pre- 
ferred by  the  respondents  against  the  appellant 
for  that  he,  the  appellant,  did  on  the  29th  April 
1903,  or  on  some  day  or  days  within  six  mouths 
then  last  past,  make  default  in  payment  of  the 
sum  of  35j.  Is.  due  and  owing  from  the  appel- 
lant to  the  respondents,  being  the  amount  of 
expenses  incurred  by  the  respondents  in  the 
execution  of  certain  works  in  relaying  the  main 
drain  at  the  rear  of  Nos.  51  to  73  (odd  numbers), 
Hartfield-crescent,  Wimbledon,  and  also  did  make 
default  in  payment  of  13/.  Is.  5ct.,  being  a  pro- 
portion of  the  expenses  incurred  by  the  re- 
spondents in  the  execution  of  certain  works  in 
re- laving  a  single  private  drain,  connecting 
No.  73,  Hartfield-cresoent  and  a  certain  other 
house,  No.  75,  Hartfield-crescent,  belonging  to  a 
different  owner,  with  a  certain  public  sewer. 

On  the  north  side  of  Hartfield-crescent,  in  the 
respondents'  district,  are  sixteen  houses,  num- 
bered with  odd  numbers  from  51  to  81,  both  in- 
clusive. The  appellant  is  the  owner  of  twelve  of 
the  houses— namely,  the  houses  numbered  51  to 
73  inclusive.  One  Holliday  is  owner  of  the  house 
No.  75,  and  a  Mrs.  Eysoldt  is  the  owner  of  the 
three  houses  Nos.  77,  79,  and  81. 

At  the  rear  of  the  sixteen  houses  runs  a  main 
or  common  drain,  which  is  connected  with  the 
public  sewer  in  Hartfield-crescent  by  a  branch 
drain,  which  runs  between  the  house  numbered 
73  and  the  house  numbered  75  at  about  right 
angles  to  the  road,  under  a  narrow  piece  of  land 
between  »he  two  houses,  which  is  unbuilt  upon. 
Each  of  the  sixteen  houses  connects  with  the 
main  drain  or  common  drain  by  means  of  branch 
drains,  which  convey  the  sewage  from  each  of  the 
houses  to  the  main  or  common  drain,  and  thence 
through  the  branch  drain  into  tbe  public  sewer 
in  tbe  Hartfield-crescent. 

The  plan  set  out  below  formed  part  of  the 
case. 

The  main  or  common  drain,  from  D  to  C,  and 
the  branch  drain,  B  to  A,  are  constructed 
wholly  upon  private  property. 

Part  3  of  the  Public  Health  Acts  Amend- 
ment Act  1890,  which  includes  sect.  19  of  the 
Act.  has  been  adopted  in  the  respondents' 
district. 

On  the  26tb  Nov.  1902  a  written  application  was 
made  by  certain  persons  to  the  respondents  acting 
as  tbo  local  authority  under  the  Public  Health 
Act  1S75,  statiug  tbat  the  drains  on  or  belonging 
to  the  premises  Nos.  77  to  N5  (odd  numbers) 
inclusive,  Hartfield-cresoent,  were  a  nuisance  and 
injurious  to  health,  and  requesting  the  respondents, 
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in  pursuance  of  the  provisions  of  tbe  Act,  to 
empower  their  surveyor  or  inspector  of  nuisances 
to  enter  the  premises  with  or  without  assistants, 
and  cause  the  ground  to  be  opened  and  examined 
after  due  notice  to  the  occupiers  of  such  premises. 

Acting  in  pursuance  of  sect.  41  of  the  Act,  the 
respondents,  as  such  local  authority,  did,  on  the 
loth  Dec.  1902,  by  writing,  empower  their  inspector 
of  nuisances,  after  twenty-four  hours'  written 
notice  to  tbe  occupiers  of  the  premises,  and  such 
other  premises  as  might  be  by  bim  found  necessary, 
to  enter  such  premises  with  or  without  assistants 
and  cause  the  ground  to  be  opened  and  examine 
such  drains. 

In  pursuance  of  such  authority,  the  inspector 
of  nuisances  did  open  up  the  drains — namely,  the 
drains  at  the  rear  of  Nos.  7?  to  85  (odd  numbers) 
inclusive,  Hartfield-crescent — after  giving  twenty- 
four  hours'  due  notice  to  tbe  occupiers  of  such 
premises,  and  upon  such  examination  found  that 
it  was  necessary  for  the  drain  at  the  rear  of  Nos. 
75  and  51  to  73  (odd  numbers)  inclusive,  Hart- 
field-crescent,  to  be  also  opened  up  and  examined. 
Being  empowered  by  the  respondents  to  open  up 
such  other  drains,  the  inspector,  after  due  notice 
to  the  occupiers  of  Nos.  75  and  51  to  73  (odd 
numbers)  inclusive,  Hartfield-crescent  aforesaid, 
did  enter  such  premises  and  open  up  such  drains. 

The  whole  of  the  main  or  common  drain 
appeared  to  be  in  a  bad  condition  and  to  require 
alteration  and  amendment,  and  tbe  inspector  duly 
represented  such  fact  to  the  respondents.  The  re- 
spondents, acting  upon  such  representation,  forth- 
with caused  notice  in  writing  to  be  given  to  the 
owners  or  occupiers  of  the  sixteen  houses,  requiring 
them  forthwith  or  within  a  reasonable  time  therein 
specified  to  do  the  necessary  works. 

Tbe  owners  of  the  premises  Nos.  75,  77.  79,  and 
81,  Hartfield-crescent  duly  executed  tbe  works 
required  by  tbe  respondents  to  their  satisfaction 
so  far  as  such  works  affected  the  main  or  common 
drain  at  the  rear  of  their  premises,  but  made 
default  in  executing  the  works  required  to  tbe 
branch  drain  between  the  points  A  and  B  on  the 
plan. 

The  appellant,  as  the  owner  of  the  houses  Nos. 
51  to  73  (odd  numbers)  inclusive,  Hartfield-crescent, 
did  not  comply  with  such  notice,  but  made  default 
in  executing  tbe  works  so  required  to  be  done  to  the 
I  >  ranch  drain  A  and  B,  and  the  main  or  common 
drain  between  the  points  B  and  C>  and  tbe  respon- 
dents duly  executed  such  works,  and  their  sur- 
veyor duly  made  an  apportionment  of  the  expenses 
of  such  works  by  apportioning  the  expense  of  the 
branch  drain  A  and  B  amongst  the  owners  of  the 
sixteen  houses — namely,  upon  the  appellant  in 
respect  of  his  ownership  of  the  houses  Nos.  51  to 
73  (odd  numbers)  inclusive,  upon  Holliday  in 
respect  of  the  ownership  of  the  house  No.  75,  and 
upon  Mrs.  Eysoldt  in  respect  of  her  ownership  of 
the  houses  Nos.  77,  79,  and  SI,  and  also  appor- 
tioned the  cost  of  the  works  executed  to  the  main 
or  common  drain  at  the  rear  of  51  to  73  (odd 
numbers)  inclusive  upon  the  appelant. 

The  appellant  did  not,  wittiin  the  required 
statutory  period  of  three  months,  dispute  such 
apportionment,  and  the  same  has  now  become 
nindicg  and  conclusive. 

Formal  demand  was  duly  made  by  the  respon- 
dents acting  as  the  local  authority  on  the 
appellant  for  payment  of  the  Bum  of  35/.  Is., 
being  tbe  amount  of  the  apportionment  in  retpsct 


of  the  works  executed  to  the  main  or  common 
drain  at  the  rear  of  51  to  73  (odd  numbers) 
inclusive.  Hartfield-crescent,  shown  as  between 
the  point  marked  B  and  C  on  the  plan,  and  tbe 
sum  of  13/.  7*.  5cZ.  as  his  proportion  of  the  expenses 
of  the  works  executed  to  the  branch  drain  shown 
as  between  tbe  points  A  and  B  on  the  plan. 

The  appellant  made  default  in  complying 
with  such  demand,  and  the  respondents,  on  the 
8th  Aug.  1903.  duly  laid  their  complaint. 

There  was  no  dispute  between  the  parties  as  to 
tbe  amounts  claimed  by  the  respondents,  and  for 
the  purpose  of  this  case  they  were  to  be  taken  as 
agreed. 

By  sect.  41  of  the  Public  Health  Act  1875  it 
is  provided  that : 

On  tbe  written  appHostion  of  any  person  to  a  local 
authority  it* ting  that  say  drain,  wuter-oloset,  earth- 
clo»et.  privy,  ash-pit,  or  oe«tpool,  on  or  belonging  to  any 
premise*  within  the  district,  is  a  nuisance  or  injurious  to 
health  (but  not  otherwise!,  tbe  local  authority  may  by 
writing  empower  their  surveyor  or  inspector  of  nuisances, 
af  ter  twenty-four  boars'  written  notice  to  tbe  occupier  of 
•nch  premises,  or  in  cue  of  emergency  without  notice, 
to  enter  such  premises  with  or  without  assistants,  and 
cause  the  ground  to  be  opened  and  examine  anoh  drain, 
water-closet,  eartb-cloeet,  privy,  ash-pit,  or  cesspool.  If 
the  drain,  water-closet,  earth-closet,  privy,  ashpit,  or  cess- 
pool on  examination  is  found  to  bo  in  proper  condition, 
be  shall  cause  the  ground  to  be  closed  and  any  damage 
done  to  be  made  good  as  s»o:i  as  can  be,  and  the 
expenses  of  tbe  works  shall  be  defrayed  by  the  local 
authority.  If  the  drain,  water-cloeet,  earth-closet,  privy, 
ash-pit,  or  oesspool  on  examination  shall  appear  to  be  in 
bad  condition  or  to  require  alteration  or  amendment,  the 
local  authority  shall  forthwith  cause  notice  in  writing  to 
be  given  to  tbe  owner  or  occupier  of  the  premises 
requiring  to  forthwith  or  within  a  reasonable  time  therein 
specified  to  do  tbe  ne^esBary  works,  anil  if  such  notice 
is  not  complied  with  the  person  to  whom  it  is  given  shall 
be  liable  to  a  penalty  not  exceeding  10*.  for  every  day 
during  which  he  continues  to  make  default,  and  tbe 
local  authority  may,  if  tbey  think  fit,  execute  sucb 
works,  and  may  recover  in  a  summary  manner  from  tbe 
owner  tbe  expenses  incurred  by  tbem  io  so  doing,  or  may 
by  order  declare  the  same  to  be  private  improvement 
expenses. 

By  sect.  4  of  the  Public  Health  Act  1875 : 

"  Drain  "  means  any  drain  of  and  useil  for  drainage  of 
one  building  only  or  premises  within  tbe  same  cartilages , 
and  made  merely  for  tbe  purpose  of  communicating 
therefrom  with  a  cesspool  or  other  like  receptacle  for 
drainage,  or  with  a  sewer  into  which  the  drainage  of  two 
or  more  buildings  or  premises  ocoupied  by  different 
persons  is  conveyed. 

"Sewer"  includes  sewers  snd  drains  of  every 
description  except  drains  to  which  the  word  'drain'' 
interpreted  as  aforesaid  applies,  and  except  drains  vested 
in  or  under  the  oontrol  of  any  authority  having  the 
management  of  roads  and  not  being  a  local  authority 
under  this  Aot. 

By  sect.  19,  sub-sect.  1  of  the  Public  Health 
Acts  Amendment  Act  lS'.'U  it  is  provided  that: 

Where  two  or  more  bootee  belonging  to  different 
owners  are  connected  to  a  public  iewer  by  a  simple- 
private  drain  an  application  may  be  made  under  sect.  41 
of  tbe  Public  Health  Act  1875  (relating  to  complaints  as 
to  nuisances  from  drains),  and  the  looal  authority  may 
recover  any  expenses  incurred  by  tbem  in  executing  any 
works  under  tbe  powers  conferred  on  them  by  that 
section  from  the  owners  of  the  homes  in  snob  shares  and 
proportions  as  shall  be  settled  by  their  surveyor  or  in 
case  of  dispute  by  a  court  of  summary  jurisdiction. 
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And  by  sub-sect.  3  it  is  provided  that : 

For  tbe  purposes  of  this  section  the  expression 
"drain  "  includes  a  drain  died  for  the  drainage  of  more 
than  one  building. 

The  question  for  decision  was  whether,  baring 
regard  to  all  the  facts,  the  main  or  common 
drain.  B  to  C,  nsed  for  the  drainage  of  houses 
Nos.  51  to  73  (odd  numbers)  inclusive,  all  of  which 
houses  belonged  to  the  appellant,  was  a  single 
prirate  drain  within  the  meaning  of  sect.  19  of 
the  Public  Health  Acts  Amendment  Act  189<>. 

At  the  hearing  it  was  admitted  on  behalf  of 
the  appellant  that  the  branch  drain,  A  to  B,  was 
a  ••single"  private  drain  within  the  meaning  of 
sect  l!»  of  the  Act  of  1890.  but  it  was  contended 
on  his  behalf  that  the  main  or  common  drain, 
B  to  C.  was  a  sewer  within  the  meaning  of 
sect  4  of  the  Public  Health  Act  1875,  and  not  a 
single  private  drain  connecting  two  or  more 
houses  belonging  to  different  owners  with  a  public 
sewer  within  the  meaning  of  sect.  19  of  the  Act 
of  1890. 

The  following  cases  were  cited  in  support  of 


Travis  r.  Uttley,  70  L.T.Eep.  242:  (1S94)  1  Q.  B. 
233; 


Self  r.   Hove  CommUnionert,  72  L.  T.  Rep.  234  ; 

(1895)  1  Q.  B.  685  : 
Bradford  v.  Mayor  of  Eastbourne,  74  L.  T.  Rep. 

762  ;  (1890)  2  Q.  B.  205  ; 
Kershaw  r.   Taylor,  73  L.  T.  Rep.  274  ;  (1605)  2 

Q.  B.  471  : 
Holland  v.  Lizanis,  Gfi  L.  J.  285,  Q.  B. 

On  behalf  of  the  respondents  it  was  contended 
that  it  was  necessary  to  have  regard  to  the  entire 
system  of  drainage  discharging  into  the  public 
newer  at  the  end  of  the  branch  drain  nearest  the 
public  sewer,  marked  A,  and  that  such  system  of 
drainage  comprehends  the  drainage  of  the  whole 
of  the  sixteen  houses,  Nos.  51  to  81  (odd  num. 
bers)  inclusive,  Hartfield-crescent,  which  houses 
belong  to  different  owners,  and  form,  in  fact,  one 
entire  drain  connecting  the  whole  of  the  sixteen 
houses  with  the  public  sewer,  and  that,  there- 
fore, the  main  or  common  drain,  D  to  C,  behind 
all  the  sixteen  houses,  and  the  branch  drain,  B  to 
A,  are  capable  of  being  dealt  with  under  sect.  19 
of  the  Public  Health  Acts  Amendment  Act  1890 
as  a  single  private  drain  within  the  meaning  of 
that  section.  Seal  v.  Merthyr  Tydfil  Urban  Dis- 
trict Council  (77  L.  T.  Rep.  303;  (1897)  2  Q.  B. 
543)  was  cited  on  behalf  of  the  respondents. 

The  justices  decided  in  favour  of  the  con- 
tention of  the  respondents. 


A  to  B.— Branch  drain  from 

Mr.  Jaokson  (51  to  73). 
B  to  C— Drain  from  Mr.  Jackson's  houses. 
B  to  D.— Drain  from  Mrs.  Eysoldt's  and  Mr.  Holiday's  houses. 


belonging  to  Mrs.  Eysoldt  (77  to  81),  Mr.  Hollidajr  (75),  and 


Sylvain  Mayer  for  the  appellant — It  is  con- 
tended by  the  respondents  that  B  to  C  is  a  single 
private  drain  within  sect.  19  of  tbe  Public  Health 
Acts  Amendment  Act  1890.  It  is  really  a  sewer, 
for,  so  fit  as  this  portion  of  the  main  or  common 
drain  is  concerned,  it  does  not  connect  two  or 
more  houses  belonging  to  different  owners  with 
the  public  sewer.  It  is  not,  therefore,  a  single 
private  drain  within  the  meaning  of  that  section. 
Sect  4  of  the  Public  Health  Act  1875  is  also  in 
my  favour.  If  the  contention  of  the  respondents 
is  correct  there  would  be  no  sewers  left  He 
referred  to 

Bradford  v.  Mayor  of  Eastbourne,  74  L.  T.  Rep.  762; 

(1390)  2  Q.  B.  205  ; 
R#j.  v.  Mayor  of  fasting*,  75  L.  T.  Rep.  377  ;  (1897) 

1  Q.  B.  4G. 

ifarmorran,  K.Q.  (George  Humphreys  with 
him)  for  the  respondents  —Apart  from  the  Public 


Health  Acts  Amendment  Act  1890,  the  entire 
system  is  a  system  of  sewers.  That  statute  did 
not  alter  what  was  a  drain  or  a  sewer,  but  merely 
made  the  owners  liable  for  the  repairs  to  a 
'•  single  private  drain  "  which  connected  two  or 
more  houses  belonging  to  different  owners  with  a 
public  sewer.  For  the  purposes  of  sect.  19  of  the 
Act  of  1890  a  "  drain  "  includes  a  drain  used  for 
the  drainage  of  more  than  one  building,  and  so 
for  that  purpose  a  sewer  may  be  a  "  drain."  He 
referred  to 

Bradford  v.  Mnyor  of  Eastbourne  (tup  ),  judg- 
ment of  Wills,  J.,  at  p.  215. 

The  facts  of  this  case  would  lead  to  an  absurdity 
unless  the  contention  of  tbe  respondents  is  the 
right  one.  There  cannot  be  a  sewer  leading  into 
a  single  private  drain  and  then  into  a  sewer. 
These  drains  are  made  by  tbe  statute  single 
private  drains  because  they  are  on  private  ground, 
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and  the  public  authority  oinnot  get  at  them. 
The  case  of  Reg.  v.  Mayor  of  Uatlingt  (tup.)  is 
not  in  point,  and  the  decision  there  does  not 
affect  this  case. 
Mayer  in  reply  referred  to 

Seal  v.  Merthyr  Tydfil  Urban  DUlrict  Council,  77 
L.  T.  R«p.  303 ;  (1:597)  2  Q.  D.  543. 

Lord  Alvkrstonk,  C.J.— I  hope  that  the  day 
will  arrive  when  no  question  can  arise  as  to  what 
is  a  sewer  and  what  ia  a  drain.  Really,  the 
difficulty  of  dealing  with  these  questions  is  such, 
and  the  courts  have  had  such  difficulty  that  one 
does  hope  that  something  may  be  done  in  the 
way  of  a  declaratory  Act  or  an  amending  Act  to 
put  these  questions  bejond  the  range  of  dis- 
cussion. The  difficulty  probably  arises,  and  the 
difficulty  in  legislating  jrjbably  arose,  from  the 
fact  that  here  you  are  applying  modern  provisions 
as  to  sanitation  and  repairs  of  drains  to  old 
methods  of  drainage  that  have  been  built  up 
under  all  kinds  of  systems.  Now,  the  main 
proposition  for  which  Mr.  Macmorran  contends 
is  this:  Once  get  sect.  19  of  the  Act  of  1890  to 
apply,  you  are  entitled  to  go  back  to  the  end  of 
all  the  drains  and  sawers — for  this  purpose  I  will 
call  them  drains  so  as  not  to  beg  the  question- 
that  connect  with  your  private  drains,  and  to 
bring  them  all  within  the  purview  of  sect.  41  of 
the  Act  of  1875.  I  think  stated  in  that  w?y  the 
proposition  goes  too  far.  I  have  had  a  great  deal 
of  troubloin  this  case  by  reason  of  the  fact  that 
it  is  admitted  that  from  A  to  B  is  a  single  private 
drain  within  sect.  19,  and  therefore  in  respect  to 
that  part  of  i',  at  any  rate,  proceedings  could  be 
taken  under  sect.  41.  'But  I  think  that  the  main 
contention  of  Mr.  Macmorran  goes  too  far.  It 
does  not  follow  that  you  can  be  entitled  to  go  to 
the  end  of  every  pipe  and  say  that  they  are  all  of 
them  private  drains  because  they  happen  to  con- 
nect. One  can  put  a  number  of  case*,  although  I 
do  not  know  that  very  much  light  is  thrown  by  try. 
ing  to  put  cases.  But  it  does  seem  to  me,  to  take 
one  case,  that  if  that  were  so,  a  person  who  was  in 
possession  of  an  undoubted  sewer,  or  through 
whose  land  there  went  a  sewer,  the  obligation  of 
repairing  such  sewer  having  fallen  upon  the 
local  authority,  might  be  deprived  of  those  rights 
by  the  action  of  third  persons  without  bis  consent 
at  all.  Therefore  I  think  the  proposition  is  too 
wide.  Under  these  circumstances  what  is  the 
real  question  we  have  to  decide  ?  From  C  to  B, 
it  is  admitted,  would  be  a  sewer  within  the  mean- 
ing of  the  Public  Health  Act  1875  if  it  had 
discharged  into  a  sewer  at  the  point  B,  or  if  it 
had  been  connected  by  a  pipe  (which  was  not  a 
single  private  drain)  which  ran  from  the  point  B 
into  the  Bewer.  At  first  I  was  inclined  to  think  it 
was  difficult  to  contend  that  a  sewer  could  com- 
municate with  a  single  private  drain,  but,  after 
the  consideration  this  case  undergone  and  the 
argument  that  has  been  addressed  to  us,  I  think 
that  that  view  of  mine  was  not  well  founded  and 
went  too  far.  The  pcbeme,  as  far  as  one  can  see 
there  is  a  scheme  of  legislation,  originally  pro- 
vided that  where  there  was  a  drain  which  drained 
more  than  two  houses  or  more  than  two  buildings 
within  the  definition  (sect.  4  of  the  Public  Health 
Act  1875)  it  became  a  Bewer  because  it  was  not  a 
drain.  I  can  well  imagine  that  there  may  be  a 
structure,  as  in  this  case,  dealing  with  a  long  row 
of  houses  as  to  which  it  could  not  be  denied  that 


they  would  be  sewers.  They  do  in  fact  empty 
on  both  sides  in  this  case  into  that  which,  for  this 
purpose,  most  be  taken  as  being  a  single  private 
drain.  I  do  not  think  that  the  admission 
of  a  single  private  drain  ought  to  be  con- 
strued as  being  an  admission  that  the  whole 
of  it  is  a  single  private  drain,  because  what- 
ever may  have  been  the  reasons  for  the  ad- 
mission, or  however  it  carao  to  be  made,  the 
point  was  distinctly  raised  that  from  C  to  B 
was  a  sewer.  Does  sect.  19  of  the  Act  of  1-S90, 
which  enables  the  local  authority  to  apply  sect.  41 
of  the  Act  of  1875,  involve  the  proposition  and 
enable  one  to  say  that,  because  that  you  find  that 
there  is  a  tingle  private  drain,  the  connections, 
with  that  must  be  part  of  the  single  private 
drain,  and  are  to  be  so  regarded  'i  As  I  have 
already  pointed  out,  that  might  involve  the  loss 
of  rights  and  the  change  of  obligations  which 
undoubtedly  existed  prior  to  the  Act  of  1890,  and 
it  would  require  clear  and  distinct  words  in 
order  to  bring  about  that  result.  The  words  of 
sect.  19  are:'"  Where  two  or  more  houses,  be- 
longing to  different  owners,  are  connected  with  a 
public  sewer  by  a  single  private  drain."  I  am 
fully  conscious  of  the  difficulty  of  understanding 
what  was  meant  by  a  single  private  drain,  having 
regard  to  the  fact  that  if  a  drain  does  drain  two 
houses  it  would  become  a  sewer  by  virtue  of  the 
Public  Health  Act  1875.  But  at  the  same  time 
the  Legislature,  I  think,  certainly  did  not  mean 
to  sweep  away  the  distinction  between  a  drain 
and  a  sewer  for  all  purposes  in  that  particular 
case,  nor  does  Mr.  Macmorran  contend  that.  He 
says  that  for  some  purposes  the  distinction  will 
remain.  If  it  deals  with  nuisance  and  repair,  I 
do  not  know  what  there  is  substantial  left  beyond 
ventilation,  which  Mr.  Macmorran  referred  to.  At 
any  rate,  it  seems  to  me  that  the  purview  of  the  sec- 
tion is  to  confine  the  operation  of  sect.  4-1  to  that 
which  is  a  single  private  drain,  and  T  point  out 
that  in  the  case  which  has  been  of  great  assist- 
ance to  us  and  which  certainly  discussed  the 
matter  more  cartfu'ly  than  any  other  case  that  I 
know — I  mean  the  case  of  Bradford  v.  Mayor  of 
Eattboume  (74  L.  T  Rep.  762  ;  (1S9<>)  2  Q.  B.  205) 
— it  was  not  contended  in  the  case,  nor  was  it  any 
part  of  the  decision,  that  the  obligations  and 
rights  extended  to  more  than  that  it  was  a  single 
private  drain  in  fact.  It  was  not  any  part  of  that 
decision  to  decide  that  that  which  was  connected 
with  a  single  private  drain  must  of  necessity 
have  been  a  single  private  drain  itself,  or  part  of 
it.  I  cannot  help  thinking  that  the  language  of 
the  most  careful  judgment  (if  be  will  permit  me 
to  say  so)  of  my  brother  Wills  rather  excludes  the 
idea  that  the  matter  was  in  any  way  considered 
by  the  court  beyond  the  particular  question  as  to 
what  was  the  meaning  of  "  a  single  private  drain  " 
under  sect.  19  of  the  Act  of  ISi'O.  Therefore  I 
think  that  we  are  entitled,  notwithstanding  the 
admission,  to  say  that  that  which  was  a  sewer 
may  still  remain  to  be  a  sewer,  and  that  the  fact 
that  it  connects  with  a  single  private  drain  does 
not  make  a  difference.  It  would  have  been  a 
sewer  had  it  connected  with  the  main  sewer  by 
means  of  that  which  was  itself  a  sewer,  or  by  a 
continuation  of  its  own  pipe.  I  do  not  think  the 
fact  that  it  does  happen  to  pour  out  into  a  single 
private  drain  between  the  points  A  B,  and 
thereby  gets  to  the  sewer,  makes  any  difference 
1  for  the  purpose  of  deciding  what  is  the  character 
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of  thfl  pipe  which  runs  from  C  to  B.  Of  course, 
in  this  case  Mr.  Macmorran  sayB  you  find  a 
private  drain ;  you  find  the  different  owners,  and 
therefore  a  case  under  sect.  19  arises.  1  think 
that  is  perfectly  true  so  far  as  the  portion  of  the 
pipe  or  conduit  is  concerned  which  is  found  to  be 
a  single  private  drain  into  which  the  other  drains 
or  sewers  may  connect ;  but  I  can  see  no  reason 
why  a  sewer  should  not  connect  with  the  single 
private  drain  and  then  with  another  sewer,  l  or 
these  reaeonp,  which  I  admit  are  diffioult  to 
express  clearly,  having  regard  to  the  difficulty 
of  the  subject,  I  have  come  to  the  conclusion 
that  the  magistrates  were  wrong  in  coming  to 
tbe  conclusion  that  the  portion  of  the  drain 
or  conduit  between  C  and  B  was  a  drain  within 
the  meaning  of  tbe  Public  Health  Act  and 
not  a  sewer  ,  and  that  this  appeal  ought  to  be 
allowed. 

Wills,  J. — I  have  come  to  tbe  same  conclusion, 
though  with  considerable  difficulty,  because  it 
seems  to  me  that  to  reconcile  sect.  It*  of  the  Act 
of  1890  with  the  general  legislation  on  this  sub- 
ject is  a  work  of  extreme  difficulty.   The  court  of 
which  I  was  a  member  attempted  to  do  it  in  tbe 
Eat t bourne  case,  and  I  think,  so  far  as  the  Eiitt- 
bourne  case  was  concerned,  the  attempt  was  not 
altogether    unsuccessful.     But  now   it  conies 
to  be  applied  to   a  different  set   of  circum- 
stances, and  that  brings  one  to  a  fresh  diffi- 
culty and  one  as  to  which  the  considerations 
of  policy  appear  to  me  to  be  pretty  evenly 
balanced;  so  there  is  a  very  great  difficulty 
in  saying  that  there  is  any  particular  reason 
why  one  should  incline  to  one  class  of  construc- 
tion rather  than  another  for  reasons  of  public 
convenience  or  general  policy.   What  appears  to 
me  to  be  the  determining  factor  really  is  that 
when  you  come  to  look  at  sect.  19  and  suppose 
that  it  does  apply  to  what  has  happened  in  this 
case,  tbe  facte  which  are  disclosed  in  this  case 
would  seem  to,  prim<i  facie,  bring  us  to  say  that 
this  was  a  case  in  which — under  certain  circum- 
stances, at  all  events — sect  19  might  apply, 
because  there  are  two  or  more  houses  which  belong 
to  different  owners — namely,  those  on  the  right- 
hand  side  and  those  on  the  left-hand  side  of  the 
passage-way  through  which  A  to  B  is  carried. 
They  are  connected  with  tbe  public  sewer  by  that 
single  private  drain  A  B,  and  then  one  has  got 
to  see  when  that  is  granted  what  the  conse- 
quences are  those  being  the  facts.   The  conse- 
quences are  that  application  may  be  made  under 
sect.  41.  of  the  principal  Act,  and,  when  you  return 
to  sect.  41,  I  think  it  is  very  cleai  that  the  drain 
in  respect  of  which  complaint  is  to  be  made  and 
the  drain  in  respect  of  which  the  local  authority 
has  tbe  power  of  calling  upon  the  owner  to  do  the 
work,  and  may  do  it  themselves  if  the  owner 
does  not  do  it,  is  the  same  in  each  case.   If  that 
is  the  case,  then,  inasmuch  as  the  obstruction  did 
not  lie  between  A  and  B,  sect.  41  would  not 
apply.   There  seems  to  be  a  certain  sort  of  intelli- 
gent groundwork  for  such  a  view  in  this  con- 
sideration, that  if  the  obstruction  does  arise 
between  A  and  B,  generally  speaking,  it  is  almost 
impossible  to  say  which  of  the  various  effluents 
which  meet  in  A  and  B  is  the  one  that  does 
the  mischief,   and  therefore   it  is  reasonable 
enongh  that  the  expense  of  putting  things  right 
should  he  shared  amongst  all  the  people  who  use 
A  and  B.   That,  of  course,  does  not  apply  when 
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you  are  dealing  with  B  to  C,  because  from  B  to 
C  tbe  other  houses  which  are  necessary  to  bring 
in  the  operation  of  Eeut.  19  of  the  Act  of  ISfO  do 
not  come  in  at  all,  and  because,  excepting  for  the 
purposes  of  sect.  19,  from  B  to  C  is  undoubtedly 
a  sewer.  I  do  not  lay  that  thsse  reasons  are 
satisfactory.  I  very  much  doubt  whether  com- 
pletely satisfactory  reasons  could  be  given  for  any 
decision  any  way  upon  any  question  almost  of 
those  which  have  come  under  my  notice  under 
this  sect  19 ;  but  1  think,  upon  the  whole,  for  tbe 
reasons  which  I  have  nuntioned.  that  the  decision 
which  my  Lord  has  announced  is  the  correct  one. 

Kennedy,  J. — I  think  so  too.  I  quite  agree 
that  it  is  very  difficult  to  come  to  any  satisfactory 
solution  of  the  difficulties  which  are  presented  on 
one  side  or  the  other  in  connection  with  this  case ; 
but  it  at-ems  to  me  that  the  least  difficult  is  the 
one  which  my  Lord  has  presented.  I  will  only 
add  just  this :  The  section  which  is  invoked  by 
the  respondents  here  is  sect.  19  of  the  Public 
Health  Acta  Amendment  Act  1890.  To  what 
does  that  relate  !'  To  put  it  shortly,  it  relates  to- 
the  rights  or  duties  of  repairing  and  of  bearing 
expense  connected  with  a  single  private  drain 
which  connects  two  or  more  houses  belonging  to- 
different  owners  with  a  sewer.  Does  any  portion 
of  B  to  C — that  is  what  we  have  got  to  deal  with 
— fulfil  that  condition  ?  Clearly  not.  B  to  C  is  a 
complete  length,  which  would  be  a  sewer  and  repair- 
able by  the  public  authority  for  the  whole  dis- 
twce,  because  it  is  a  length  of  conveyance  of 
sewage — to  avoid  the  words  "drain"  and 
"  sewer'' — not  from  different  owners  but  from  the 
same  owner.  Does  A  to  B  satisfy  it  P  1  think 
myself  it  does,  and  no  question  arises  as  to  A  to 
B.  There  from  B  to  A  you  have  got  the 
different  owners ;  you  have  got  them  connected 
by  what  certainly  may  be  described  as  a  single 
private  drain.  Does  the  fact  then  that  A  to  B 
may  be  a  single  private  drain  and  does  collect 
from  bouses  owned  by  different  persons,  carry 
with  it,  so  to  speak,  tbe  right  to  treat  as  a  single 
private  drain  within  the  section  a  tract,  I  will 
call  it,  or  a  range  of  drainage  which  clearly  does 
satisfy  it,  and  the  connection  of  which  at  B  is 
one  of  tbe  elements,  but  one  which  by  itself  would 
be  insufficient  to  make  A  B  a  single  private  drain. 
A  B  only  becomes  a  single  private  drain  because 
of  the  connection  with  different  houses  which  is 
involved  in  tbe  connection  of  B  not  only  with 
B  C,  but  with  B  D.  It  seems  to  me  that  that  is 
the  most  simple  because  the  most  natural  explana- 
tion of  tbe  words,  and  also  the  one  which  on  the 
whole  least  conflicts  with  the  consideration  that 
arises  from  the  fact  that  this  is  an  amending 
Act,  and  has  to  be  read  with  the  provisions  of  the 
earlier  legislation,  which  undoubtedly  did  protect 
the  private  owner  in  respect  of  these  things. 

Appeal  allowed. 

Solicitors:  TF.  W.  Young,  Son,  and  Ward  ; 
R.  H.  S.  B utter tcorth. 
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March  3  and  4. 
(Bsfore   the    Loud   Chancellor  (Halebury), 
Lords   Macxaghten,  Davey,  Robertson. 
and  Lindlbv.) 

Reid  r.  Macbeth  and  Grat.  (a) 

ON  APPEAL  FROM  THE  FIR8T  DIVISION  OF 
THE  COURT  OF  SESSION  IN  SCOTLAND. 

Sale  of  gooit — Materials  for  $hi}>  in  course  of 
construction  —  Bankruptcy  of  shipbuilder  — 
Property  in  goods. 

A  firm  of  shipbuilders  contracted  to  build  a  ship 
for  the  respondents,  to  be  claned  liX)  A  1  at 
Lloyd's,  and  built  under  their  superintendence. 
The  contract  contained  a  clause  to  the  effect  that 
*'  The  vessel  as  she  is  constructed,  and  all  her 
engines,  boilers,  and  machinery,  and  all  mate- 
rials  from  time  to  time  intended  for  her  or  them, 
whether  in  the  building  yard,  workshop,  river, 
or  ehexehere,  shall  immediately  as  the  same 
proceeds  become  the  property  of  the  purchasers, 
and  shall  not  be  within  the  ownership,  control, 
or  disposition  of  the  builders,  but  the  builders 
shall  at  all  times  have  a  lien  thereon  for  their 
unpaid  purchase  money."  The  coitract  further 
provided  that  tn  default  of  delivery  it  should 
be  competent  for  the  owners  to  take  possession 
of  the  vessel,  and  of  all  materials  intended  for 
her,  and  to  complete  her  themselves.  Before 
the  vessel  was  completed  the  shipbuilders  became 
bankrupt.  At  the  date  of  the  bankruptcy  there 
was  in  the  shipbuilding  yard  a  quantity  of 
plates  intended  for  use  in  the  construction  of  the 
ship.  They  had  been  passed  by  Lloyd's  sur- 
veyor at  the  makers'  v;orks,and  had  been  marked 
with  the  number  of  the  ship  for  which  they  were 
intended,  and  with  the  position  which  they  were 
to  occupy  in  her.  They  had  been  seen  in  the 
shipbuilding  yard  by  the  shipowners  so  marked, 
but  had  net  been  tjtecially  inspected  or  approved 
by  them. 

Held,  that  the  case  was  governed  by  the  decision 
in  Seath  r.  Moore  (51  L.  T.  Hep.  (590;  11  App. 
Cas.  350),  'nnd  was  not  affected  by  the  Sale  of 
Goods  Act  1893  (5t>  JL-  57  Viet.  c.  71).  and  that 
the  trustee  in  the  bankruptcy  was  entitled  to 
the  plates  as  against  the  shipowners. 

Judgment  of  the  First  Division  of  the  Court  of 
Session  in  Scotland  reversed. 

Appeal  from  a  judgment  of  the  First  Division  of 
the  Court  of  Session  in  Scotland  (the  Lord  Presi- 
dent  (Balfour)  and  Lords  Adam.  M'Laren,  and 
Kinnear),  reported  41  Sc.  L.  Rep.  3ti9,  who  had 
reversed  a  judgment  of  the  Lord  Ordinary  (Lord 
Low),  considering  themselves  bound  by  a  decision 
of  the  Second  Division  of  the  court  in  an  action 
between  the  Bame  parties,  reported  4  F.  345 ;  39 
Sc.  L.  Rep.  18K. 

The  question  was  whether  Robert  Reid, 
trustee  of  the  sequestrated  estate  of  Car- 
michael,  Maclean,  and  Co..  shipbuilders,  Greenock, 
or  Macbeth  and  Gray,  shipowners,  Glasgow,  were 
entitled  to  a  sum  of  19571.  19s.  id.  being  the 
value  of  certain  materials  purchased  by  Car- 
michael,  Maclean,  and  Co,  from  Yonng  and 
Alexander,  iron  merchants,  Glasgow,  to  be  used 
in    the    construction  of  a   steamship,  which 

(«)  Beportad  by  C.  E.  Malm  x,  Kkj.,  Barrteter-st-Law.  ( 
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Carmicbael.  Maclean,  and  Co.  had  contracted  to 
build  for  Macbeth  and  Gray. 

Young  and  Alexander  also  claimed  the  sum  in 
question  on  the  ground  that  the  materials,  of 
which  the  price  had  not  been  paid,  had  been 
stopped  by  them  in  transitu,  but  that  claim  was 
repelled  by  the  Lord  Ordinary,  and  was  not  now 
insisted  on. 

The  sole  question,  therefore,  was  whether  the 
trustee  of  the  sequestrated  estate  of  the  builders, 
or  the  shipowners  for  whom  the  ship  was  being 
built,  had  right  to  the  sum  in  question. 

By  art.  4  of  the  agreement  for  the  building  of 
the  ship,  entered  into  between  Carmicbael,  Mac- 
lean, and  Co.  and  Macbeth  and  Gray,  dated  the 
27th  Oct.  1898,  it  was  provided  that : 

The  vessel,  as  she  is  constructed,  and  all  her  engines, 
boiler*,  and  machinery,  and  all  materials  from  time  to 
time  intended  for  her  or  them,  whether  in  the  bu'lding 
yard,  workshop,  river,  or  elsewhere,  shall  immediately 
as  the  same  proceeds  become  the  property  of  the  pur- 
chasers, and  shall  not  be  within  the  ownership,  control, 
or.  disposition  of  the  builders,  bat  the  builders  shall  stall 
times  have  a  lien  thereon  for  their  unpaid  purchase 
money. 

And  by  art.  5  it  was  declared  that : 

In  the  event  of  the  builders  making  default  in  the  prose- 
cation  of  the  construction  of  the  vessel,  engines,  boilers, 
and  machinery,  or  making  default  in  her  dt  livery  by  the 
date  stipulated,  it  shall  be  competent  for  (but  not 
ineombent  npou)  the  purchaser*  to  take  possession  of 
the  vessel  in  ber  then  state,  and  of  all  her  engines, 
boilers,  and  machinery,  and  all  materials  intended  for 
her  or  them  at  before  mentioned, 

and  to  complete  the  vessel. 

To  enable  them  to  build  the  steamship  in  ques- 
tion, Carmichael.  Maclean,  and  Co.  entered  into  a 
contract  with  Young  and  Alexander  for  the 
requisite  quantities  of  iron  or  steel  materials.  By 
this  contract  the  place  of  delivery  was  stated  to 
be  "  free  on  trucks,  Greenock,"  and  the  materials 
were  sent  to  Greenock  by  railway,  intimation  of 
their  arrival  being  made  to  Carmichael,  Maclean, 
and  Co.,  whose  storekeeper  wen  t  to  the  station 
and  selected  the  portions  which  were  immediately 
required.  These  were  sent  on  to  the  shipbuilding 
yard,  and  the  remainder  were  allowed  to  remain 
in  the  Btation  yard  until  they  were  needed. 

The  superintendent  engineer  in  Unemployment 
of  Macbeth  and  Gray  visited  Carmichael,  Maclean, 
and  Co.'s  yard  and  saw  the  materials  there.  It 
was  bis  custom  to  go  round  the  yard  from  time  to 
time  for  this  purpose. 

He  stated  that  when  he  was  shown  the  materials 
he  saw  that  No.  29  (the  number  of  the  steamship) 
whs  painted  or  otherwise  marked  upon  them,  and 
that  tho  places  which  they  were  to  occupy  in  the 
ship  were  also  bo  marked,  and  that  he  also  saw  the 
materials  which  were  lying  at  the  station. 

It  further  appeared  that  the  materials  were 
examined  and  passed  by  Lloyd's  surveyor  before 
they  came  to  the  shipbuilders'  yard  or  the  station, 
having  been  tested  by  him  at  the  mills  at  which 
they  were  made  before  being  sent  out. 

In  his  judgment  the  Lord  Ordinary  said  that  it 
was  admitted  that  the  question  raised  in  the 
present  appeal  would  be  ruled  by  the  ultimate 
decision  in  another  case  then  pending,  in  which 
the  question  was  whether  the  property  in  the 
materials  which  had  been  taken  into  the  ship- 
building yard  had  passed  to  Macbeth  and  Gray 
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under  the  same  contract  aa  that  under  which  the 
present  question  was  raised,  and  this  question  was 
decided  in  the  affirmative  by  the  Second  Division 
of  the  court. 

Ure,  K.C.  (of  the  Scotch  Bar)  and  Loehnii 
appeared  for  the  appellant,  and  contended  that, 
though  the  conrt  below  had  considered  themselves 
bound  to  follow  the  judgment  of  the  Second 
Division,  the  case  was  really  indistinguishable 
from  that  of  Seath  v.  Moore  yr,±  L.  T.  Rep.  090 ;  11 
App.  Caa.  350}.  The  contract  was  for  the  sale  of  a 
completed  ship.   They  also  referred  to 

Wood*  v.  Ruttell.  5  B.  A  Aid.  942  :  24  K.  It  621 ; 
Gom  v.  QniHton.  3  M.  A  <_i  825 ;  60  B.  B.  016  ; 
Wood  v.  Bell,  5  K.  A  B.  772  ;  on  appeal,  6  E.  A  B. 

35o  ; 

Clarke  v.  Spence.  4  A.  A  K.  448  ;  43  R.  E.  3».i  ; 
Tripp  v.  AnnUagr,  4  M.  &  W.  637  ;  51  K.  K. 

702: 

LaMler  v.  Burliiuon,  2  M.  A  W.  602  ;  44  R.  R. 
717. 

The  Sale  of  Goods  Act  1893  (56  &.  57  Vict.  c.  71) 
does  not  affect  the  case. 

The  Lord  Advocate  (Scott  Dickson.  K.C.  of  the 
Scotch  Bar)  and  il/wir  Mackenzie,  for  the  respon- 
dents, argued  that  Seath  v.  Moore  and  the  other 
cases  cited  were  distinguishable.  Here  the 
course  of  business  implies  that  the  property 
passed  to  the  respondents  when  the  materials 
were  passed  by  Lloyd's  surveyor,  which  brings 
the  case  within  the  Sale  of  Goods  Act  1393.  See 
Benjamin  on  Sales,  book  2,  chap.  3,  p.  293,  4th 
edit.  1888,.  and  chap.  5.  pp.  318,  330,  332,  and  the 
cases  there  cited.   See  also 

McBain  v.  Wallace,  45  L.  T.  Rsp.  261  ;  6  App. 
Cm.  523  : 

Jonen  and  Co.'*  Trustee  v.  Allan,  4  F.  374 ;  39 
So.  L.  Rep.  263. 

Ure,  K.C.  was  heard  in  reply. 

At  the  conclusion  of  the  arguments  their  Lord- 
ships gave  judgment  as  follows  : — 

The  Lord  Chancellor  (Halsbury).  —  My 
Lords :  In  this  case  I  think  that  I  might  Bay 
that  the  question  is  covered  by  authority  for  a 
reason  which  I  will  give  in  a  moment,  but,  looting 
at  it  as  if  it  were  res  inUgra,  I  think  that  the 
difficulty  in  the  way  of  the  Lord  Advocate  is 
that  in  my  view  there  is  no  sale  at  all  in  this 
contract  except  the  sale  of  a  complete  ship.  I 
think  that  the  observations  made  by  the  learned 
counsel  for  the  appellant  are  very  cogent,  that 
those  articles  upon  which  reliance  has  been  placed 
— namely,  arts.  4  and  5 — lack  every  element  of 
Rale  of  these  things.  What  they  do  1  will  any 
a  word  upon  in  a  moment,  but  there  is  no  sale  of 
these  things.  It  is  an  abuse  of  language  to  speak 
of  these  sections  as  a  sale  of  things  to  which 
they  refer.  My  own  view  of  those  act  ions  is  that 
they  were  intended  by  tbe  part  it-*  to  form  a 
security.  I  daresay  it  was  an  ineffectual  attempt 
by  the  parties  to  form  a  security,  but  that  which 
is  fold  is  a  complete  ship.  The  whole  foundation 
of  the  judgment  at  which  I  invite  your  Lordship3 
to  arrive  is  that  there  is  no  sale  of  these  things 
at  all ;  tbe  only  thing  sold  is  tbe  ship.  It  seema 
to  me  rather  an  extraordinary,  and  I  think  I 
may  say  an  incomprehensible,  view  that  the 
inspection  by  Lloyd's  of  the  materials  is  an  accept- 
ance by  the  buyer  of  the  ship  of  those  particular 
things  which  are  to  form  portions  of  the  ship 


when  sold.  There  is  no  such  provision  in  the 
contract;  there  is  nothing  in  the  relation  of  the 
parties  which  to  my  mind  suggests  the  agency 
of  Lloyd's  as  taking  the  place  of  the  person  who 
is  to  act  on  behalf  of  the  purchaser.  It  is  said 
that,  simply  because  Lloyd's  in  the  management 
of  their  business  think  it  right  to  say  that  they 
will  not  giv9  a  certificate  that  a  ship  is  A  1  at 
Lloyd's  without  themselves  having  an  opportunity 
of  inspecting  and  passing  materials  of  which  the 
ship  is  to  consist,  therefore  the  person  who  con- 
tracts that  be  will  supply  a  ship  A  1  at  Lloyd's 
thereby  places  Lloyd's  in  the  position  of  a  person 
who  is  entitled  to  act  on  the  purchaser's  behalf 
as  inspector  and  ascertained  if  I  may  so  describe 
him,  of  those  goods  which  are  to  form  the  ship  in 
the  ultimate  result.  It  appears  to  me  to  be  a  most 
monstrous  proposition,  and,  if  there  were  nothing 
more,  I  should  say  that  it  was  a  proposition  for 
which  no  authority  is  to  be  found.  But  further 
than  that,  in  the  very  contract  in  which  the  ship, 
being  A  1  at  Lloyd's,  is  the  thing  Bold  by  one 
party  and  accepted  by  the  other,  other  persons 
representing  the  purchaser  are  to  have  right* 
inconsistent  with  the  idea  that  Lloyd's  certificate 
of  these  different  plates  would  be  a  conclusive 
acceptance  on  the  part  of  the  purchaser  of  the 
ship  of  the  goodness  of  the  quality  of  the  material. 

I  think  that  of  itself  would  be  sufficient  to  dispose 
of  the  case,  but,  as  I  said  just  now,  I  think  that 
the  matter  is  really  concluded  by  authority, 
because  your  Lordships'  House  has  had  before  it 
in  the  esse  of  Seath  v.  Moore  (54  L.  T.  Rep.  t!90 ; 

II  App.  Cas.  350)  a  contract  which  it  would  be 
vain  to  attempt  to  distinguish  from  that  in  the 
present  case.  The  only  distinction,  as  I  under- 
stand it,  which  is  insisted  upon  is  this,  that  what 
was  there  in  five  contracts  is  here  in  one.  It  is 
said  that  a  different  view  would  have  been  taken 
by  the  noble  and  learned  Lords  who  decided  that 
case  if,  instead  of  being  in  five  different  contracts, 
it  had  all  been  on  the  same  piece  of  paper.  I 
cannot  find  the  least  foundation  for  that  in  any 
part  of  the  judgments  delivered  by  their  Lord- 
ships in  that  case  ;  and  what  seems  to  me  to  be 
absolutely  conclusive,  and  to  cover  the  case  now 
before  your  Lordships,  is  what  Lord  Watson 
said  in  Seath  v.  Moore  :  "  There  is  another  prin- 
ciple which  appears  to  me  to  be  deducible  from 
these  authorities,  and  to  be  in  itself  sound, 
and  that  is  that  materials  provided  by  thi  builder, 
and  portions  of  tbe  fabric,  whether  wholly  or 
partially  finished,  although  intended  to  bs  used 
in  the  execution  of  tbe  contract,  cannot  be 
regarded  as  appropriated  to  the  contract,  or  as 
'  sold,'  unless  tbey  have  been  affixed  to,  or  in 
a  reasonable  sense  made  part  of,  the  corpus." 
It  seems  to  me,  considering  that  Lord  WatBon 
was  dealing  with  a  contract  substantially  the 
same  as  that  which  we  are  considering,  that  it 
would  be  an  extraordinary  thing  if  your  Lord- 
ships were  to  depart  from  the  principles  there 
laid  down.  Accordingly,  as  I  am  of  opinion  that 
there  was  no  sale  here  at  all  of  these  materials 
as  distinguished  from  a  contract  of  sale  of  the 
ship,  and  that  there  was  no  acceptance  of  these 
materials  in  any  sense  which  can  be  relied  upon, 
except  in  a  sense  which,  as  I  have  said,  is  inap- 
plicable to  the  purpose — namely,  the  certificate  of 
Lloyd's  as  to  the  goodness  of  the  materials — it 
seems  to  me,  with  all  respect  to  the  learned  judges 
who  have  decided  the  case  in  the  court  below. 
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that  their  decision  was  wrong,  ail  ought  to 
be  reversed,  and  I  move  your  Lirdsbipa  >c- 
cordingly. 

lord  Macnaohtks. — My  L>rds:  T  am  of  the 
same  opinion.  I  think  that  the  case  is  governed 
by  the  decision  in  Seath  v.  Moore,  and.  bo  far  as 
it  may  not  he  governed  by  that  case,  I  entirely 
agree  with  the  reasons  which  have  been  given  by 
the  Lord  Chancellor. 

Lord  Davet — My  Lords:  I  put  the  same  con- 
struction upon  the  contract  which  is  before  your 
Lordships  as  the  Lord  Chancellor  has  put  upon 
it,  and  I  need  not  repeut  what  he  ha*  said  u  3on 
that  head.  I  will  only  add  this  to  what  be  has 
said  with  regard  to  art.  4.  as  to  the  expression 
about  which  we  heard  so  much  in  th«  course  of 
the  argument,  "as  the  same  proceeds."  I  think 
that  "  the  same  "  must  mean  cither  "  as  the  ship 
proceeds,"  or  "  as  the  construction  of  the  ship 
proceeds";  but,  whether  you  put  the  one  or  tbe 
other  of  these  meanings  upon  tbw  words,  it  is 
clear  that,  whatever  els«  m*y  be  obscure  in  this 
4th  article,  the  goods  in  question  are  not  to 
become  the  property  of  the  purchaser  except  as 
the  construction  of  the  ship  proceeds.  From  that 
1  should  certainly  understand,  as  I  think  was  the 
▼iew  of  the  Lord  Ordinary,  that,  according  to  the 
true  construction  of  the  article,  it  was  only  when 
the  chattels  in  question  were  applied  for  the  usa 
of  the  ship,  and  became  part  of  the  structure  of 
the  ship,  that  it  was  intended  that  those  words 
Testing  the  property  should  operate.  But,  quite 
independently  of  that  question,  supposing  that 
the  construction  contended  for  by  the  Lord 
Advocate  were  correct,  I  still  think  that  it  would 
•  be  impossible  to  uphold  the  judgment.  I  entirely 
agree  with  what  has  been  s*id  as  to  tbe  decision 
in  Seath  v.  Moore,  and  upon  that  I  would  merely 
add  that  the  only  suggestion  which  I  heard  by 
which  an  attempt  was  made  in  any  way  to  get 
rid  of  the  authority  of  that  case  was  that  at  that 
time  the  Sale  of  Goods  Act  1893  had  tiOt  been 
passed.  I  am  unable  to  see  in  that  any  solid 
ground  for  distinguishing  tbe  case.  At  tbe  time, 
as  was  pointed  out  in  the  judgments,  although  a 
contract  of  sale  created,  according  to  the  law  of 
Scotland,  only  a  jut  ad  rem  against  the  goods 
until  delivery,  still,  having  regard  to  the  provi- 
sions of  the  Mercantile  Law  Amendment  Act, 
which  was  then  in  force,  the  distinction  was  only 
a  question  of  words,  and  not  of  substance.  But  I 
turn  to  the  Sale  of  Goods  Act,  and  1  find  that  the 
material  sections  are  those  referred  to  by  the 
learned  judges  of  the  Second  Division — namely, 
sects.  16,  17,  and  Is*.  I  will  read  only  sect.  lt>, 
which  see  in  s  to  me  to  be  the  material  one: 
"  Where  there  is  a  contract  for  the  sale  of  un- 
ascertained goods,  no  property  in  the  goods  is 
transferred  to  tbe  buyer  unle  s  and  until  tbe 
goods  are  ascertained  " ;  and  then  in  rule  5  of 
sect.  IB  it  says,  "  Where  there  is  a  contract  for 
the  sale  of  unascertained  or  future  go^ds  by 
description,"  nod  so  forth,  tbe  property  in  the 
goods  passes  to  the  buyer  on  ascertainment  by 
the  buyer  and  the  seller.  It  appears  to  uie  that 
those  sections  have  no  application  whatever  to  the 
case  before  your  Lordships,  for  the  simple  reason 
which  was  mentioned  by  the  Lord  Chancellor, 
that  here  there  was  no  contract  for  the  purchase 
of  these  material*.  The  learned  counsel,  and  also 
the  learned  judges  in  tbe  court  lelow,  seem  to  me 
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to  have  proceeded  on  the  supposition  or  hypothesis 
that  this  contract  contained  not  only  a  contract 
for  tbe  purchase  of  the  ship,  but  a  separate  con- 
tract for  tbe  purchase  of  the  materials  also ;  and 
that  seems  to  me  to  be  a  complete  fallacy.  There 
is  only  one  contract,  a  contract  for  the  purchase  of 
the  ship.  There  is  no  contract  for  the  sale  or 
purchase  of  these  materials,  and,  unless  you  can 
find  a  contract  for  the  sale  of  these  chattels  within 
the  meaning  of  the  Sale  of  Goods  Act,  it  appears 
to  me  that  the  sections  of  that  Act  have  no  appli- 
cation whatever  to  the  case.  I  think,  therefore, 
that  the  case  is  exactly  covered  by  the  decision 
given  by  your  Lordships'  House  in  the  case  of 
beath  v.  Moore,  and  I  will  only  express  my  entire 
concurrence  in  tbe  judgments  given  in  that  case 
by  those  very  learned  Lords,  Lord  Blackburn  and 
Lord  Watson. 

Lord  Robebtsox. — My  Lords :  I  have  only  lo 
add  that  I  cannot  find  in  this  contract  any  con- 
tract to  buy  materials,  or  to  buy  anything 
except  a  completed  ship.  Art.  4  seems  to  me 
to  fall  exactly  within  sect.  01,  sub-sect.  4,  of  the 
Sale  of  Goods  Act  1893—  that  is  to  say,  it  "  is 
intended  to  operate  by  way  of  mortgage,  pledge, 
charge,  or  other  security."  The  circumstance 
that  it  is  inserted  in  what  is  a  sale  of  a  completed 
ship  will  not  avail  to  make  it  a  sale  in  the  sense 
of  th*  Sale  of  Goods  Act  18l>3.  In  fact  art.  4 
does  not  even  purport  to  express  a  sale.  It 
merely  asserts  that  to  be  tbe  property  of  the 
purchaser  of  tbe  ship  which  has  no  more  relation 
to  it  than  that  it  was  intended  by  tbe  builder  for  tbe 
ship.  That  as  it  stands  is  impossibly  wide,  and  I 
agree  with  your  Lordships  that  the  respondents' 
attempt  to  make  those  materials  "  specific  "  in 
the  sense  of  the  Sale  of  Goods  Act,  by  saying  that 
they  had  been  passed  by  Lloyd's  surveyor,  is  not 
warranted  by  the  terms  of  the  contract.  Tbe 
reference  to  Lloyd's  in  the  first  article  cannot  be 
strained  to  this  extent.  The  truth  is  that  art.  4 
is  simply  a  bold  attempt  to  sweep  into  the  net  the 
whole  of  the  materials  required  for  the  ship. 
Tbe  judgments  of  this  House  in  Seath  v.  Moore 
negative  the  possibility  of  that  being  legally 
done. 

Lord  Lixdlet. — My  Lords  :  I  am  of  the  same 
opinion,  and  cannot  usefully  add  anything. 

Interlocutori    appealed    againtt  reverted, 
lletpondentt  to  pay  to  the  appellant  hit 
cottt  both  here  and  below. 
Solicitors  for  the  appellant,  McKenna  and  Co., 
for  Drummond  and  Rexd,  Edinburgh,  and  Donald- 
ton  und  Alexander,  Glasgow. 

Solicitors  for  the  respondents.  Thomat  Cooper 
and  Co.,  for  J.  and  J.  Bote,  Edinburgh,  and 
Maelay,  Murray,  and  Spent,  Glasgow. 
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Pkit.  Co.]  Moobb  v.  Bishop  or  Oxford.  [Pair  Co. 


Juotctal  Commtttrc  of  ttjc  Iprtbg  Council. 

March  16  and  17. 

(Present:  The  Right  Hons,  the  Lord  Chan- 
cellor (Halsbury),  Lords  Macnaohten, 
James  of  Hereford,  Davey.  Lindlby,  and 
Robertson.  Ecclesiastical  Assessors:  The 
Archbishop  of  Canterbury  (DavidRon) 
und  the  Bishops  of  Southwell  (Ridding) 
and  Ripon  (Boyd-Carpenter). 

Moore  r.  Bishop  of  Oxford,  (<j) 

OS  APPEAL  FltOM   THE    CONSI8TORY    COURT  OF 
THE  DIOCE8E  OF  OXFORD. 

Ecclesiastical  law—Cltray  Discipline  Act  1892 
(55  «£-  06  Vict,  c.32)  —  Immoral  habit  0/ swearing 
and  ribaldry. 

The  occasional  use  of  objectionable  language  by  a 
clergyman,  under  circumstances  of  great  provo- 
cation, upon  rare  occasions  extending  over  a 
period  of  three  years  : 

Htld,  not  to  amount  to  an  immoral  habit  "  of 
swearing  and  ribaldry"  tcith  in  the  meaning  of 
the  Clergy  Discipline  Act  18!'2. 

Judgment  of  the  court  below  reversed. 

A  ppeal  by  a  beneficed  clergyman  in  the  Diocese 
ot  Oxford  from  it  decision  of  the  Consistory 
Court  of  the  diocese  convicting  him  nnder  the 
Clergy  Discipline  Act  l«Stf2  in  respect  of  alleged 
immoral  intercourse  with  a  woman  of  the  name 
<»f  Johnson,  and  of  an  imm»ral  habit  of  swearing 
«nd  ribaldry. 

Duhe,  K.C.  and  Cecil  Walsh  appeared  for  the 
appellant. 

Acland,  K.C.  and  Snagge  for  the  respondent 

At  the  conclusion  of  the  arguments  tbeir  Lord- 
ships*  judgment  whs  dtliveied  by 

The  Lord  Chancellor  (Halsbury). — Their 
Lordships  are  of  opinion  that  the  main  charge 
in  this  case  has  broken  down.  The  statement*  of 
Xhe  only  witness  who  is  relied  upon  for  the  pur- 
pose of  proviug  the  charge  are,  in  the  opinion  of 
tbeir  Lordships,  uncorroborated  by  any  conduct, 
act,  or  proof,  and  tbeir  Lordships  aie  unable  to 
■concur  with  the  Consistory  Court  in  thinking  that 
there  is  any  corroboration  by  the  correspondence 
or  otherwise  in  favour  of  the  accusation  which  has 
Leen  made.  Apart  from  Any  technical  rule  upon 
the  subject,  it  would  be  a  most  dangerous  thing 
for  any  court  to  allow  an  accusation  of  this  sort 
to  prevail  when  there  is  no  corroboration ;  and 
probably  no  court  would  be  induced  to  do  so.  In 
those  circumstances  tbeir  Lordships  think  it 
impossible  to  confirm  the  finding  that  the 
■evidence  of  the  witness,  uncorroborated  as  it  is, 
.and  discredited  by  her  own  version  of  the  trans- 
action, can  be  accepted  as  conclusive  against  the 
clergyman  whom  she  accuses.  With  retrard  to 
the  other  charge,  of  having  been  "  habitually 
xuilty  of  swearing  and  ribaldry,"  there  is  a 
body  of  evidence  relating  to  three  or 
four  occasions,  which  undoubtedly  establishes 
<aa  the  court  below  baa  found)  that  on  those 
occasions  language  was  used  which  certainly 
could  not  be  defended,  the  use  of  which  wonld  be 
disgraceful  to  anybody,  whether  clergyman  or 
layman.   But  the  question  upon  this  part  of  the 

(a)  Reported  by  C.  E.  Maids*.  Esq..  B*jrUt«r-»t-L»w. 


case  if,  whether  the  defendant  wa?,  or  was  not, 
guilty  of  the  charge  made — and  properly  made — 
in  pursuance  of  the  Clergy  Discipline  Act  1892, 
a.  2,  which  speaks  of  a  clergyman  "  alleged  to 
have  been  guilty  of  any  immoral  act,  immoral 
conduct,  or  immoral  habit,"  the  words  "  immoral 
habit  "  being  the  word*  contained  in  the  charge. 
Where  on  occasions  of  considerable  provecition 
words  are  uted  however  discreditable  and  dis- 
graceful to  the  person  who  used  them— and 
certainly  no  words  could  be  too  severe  in  con- 
demnation of  language  such  as  that  found  to  have 
been  used  by  the  appellant,  even  allowing  for 
exaggeration  in  the  views  of  some  of  the  witnesses 
who  used  such  words  themselves,  and  attributed 
them  to  the  appellant — yet  the  question  would 
still  remain  whether  or  not,  the  clergyman  having 
bien  proved  in  circumstances  of  provocation  to 
have  used  such  words  on  three  or  four  occasions 
in  the  course  of  three  years,  it  is  true  to  say  that 
be  is  guilty  of  the  offence  contemplated  by  the 
statute.  The  use  of  language  of  that  sort  can 
hardly  be  described  as  an  "  immoral  act"  in  the 
sense  in  which  that  term  is  used  in  the  Clergy 
Discipline  Act.  Immoral  conduct  and  immoral 
habit  are  probably  the  tame  thing.  What  is 
charged — sud  in  their  Lordships'  opinion  properly 
charged  in  accordance  with  the  statute— is  that 
the  appellant  has  "during  the  past  five  years 
been  guilty  of  offences  against  the  laws  ecclesias- 
tical (being  offences  against  morality  within  the 
meaning  of  the  Clergy  Discipline  Act  1892)  in 
that  he  had  habitually  been  guilty  of  swearing 
and  ribaldry."  Their  Lordships  certainly  do  not 
mean  to  give  any  countenance  to  the  supposed 
innocence  of  the  use  of  such  word*,  even  on 
special  occasions  of  extraordinary  provocation. 
As  hae  been  already  said,  no  words  are  too  severe 
to  condemn  su.-h  language.  But  the  view  which 
their  Lordships  entertain  is  that  the  offence 
contemplated  by  the  statute — namely,  of  being 
habitually  guilty  of  swearing  and  ribaldry — is 
not  made  out.  Even  although  the  appellant  may 
have  sometimes  used  such  language,  it  is  not 
established  that  he  has  been  habitually  guilty  of 
such  conduct.  The  evidence  is  spread  over  a 
period  of  three  year?,  and  the  suggestion  on  the 
appellant's  behalf  is  that  objectionable  language 
was  only  used  on  rare  occasions  of  great  provo- 
cation. Under  these  circumstances  their  Lord- 
ships are  of  opinion  that  the  appeal  ought  to  be 
allowed  with  respect  to  both  charges.  It  is  satis- 
factory to  tbeir  Lordships  to  find  that  the  views 
which  they  entertain  are  shared  by  the  most 
reverend  and  right  reverend  prelates  who  have 
been  good  enough  to  give  them  their  assistance 
on  this  occasion.  Tbeir  Lordships  desire  to  add 
that  they  entirely  concur  in  the  observation  of 
the  learned  counsel  for  the  appellant  that,  under 
the  circumstance?,  the  Bishop  of  Oxford  could 
not  have  taken  any  other  course  in  this  case  than 
that  which  he  has  pursued.  The  result,  there- 
fore, is  that  their  Lordships  will  humbly  advise 
His  Majesty  to  allow  the  appeal,  but  under  the 
circumstances  their  Lordships  feel  that  it  is  not 
a  case  in  which  costs  should  ba  given,  and  there 
will,  therefore,  be  no  order  as  to  costs  on  either 
side,  either  before  this  board  or  in  the  court 
below. 

Solicitors  for  the  appellant,  Bryant  and  Hall, 
for  A.  Walsh,  Oxford. 
Solicitors  for  the  respondent,  Mallam  and  Co. 
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Or.  of  App.]  Be  Sussex  Beick  Company. 


jJttjremt  Court  of  fubkatet*- 


COURT  OF  APPEAL. 

Friday,  Feb.  12. 

(Before  Vauohan  Williams,  Stirling,  and 
Cozens-Hakpy,  L.JJ.) 

Be  Sussex  Brick  Company,  (ft) 

APPEAL  FROM  THE  CHANCERY  DIVI8ION. 

Company — Registration  of  transfer  of  shares — 
Unreasonable  delay — Reconstruction  of  company 
— Date  on  which  transfer  to  be  treated  as  regis- 
tered—Companies Act 1862  (25  «£•  26  Vict.  c.  8!»), 
ss.  35,  161. 

The  court  has  power  under  sect.  35  of  the  Com- 
panics  Act  1862  to  rectify  the  register  of 
members  after  the  liquidation  of  the  company 
has  commenced ;  and  such  power  is  not  limited  by 
sect.  98  to  rectification  for  the  purpose  of  settling 
the  list  of  contributories. 

Where  there  had  been  unnecessary  delay  in 
registering  a  trantfer  of  shares,  and  in  con- 
sequence it  had  not  been  registered  when  the 
company  went  into  voluntary  liquidation  for  the 
purpose  of  reconstruction  under  sect.  161  of  the 
Companies  Act  1862,  the  court,  on  the  applica- 
tion of  the  transferee,  ordered  the  transfer  to  be 
registered  as  of  a  date  prior  to  the  iri>ulin<j.up, 
which  rendered  valid  a  notice  of  dissent  given 
by  the  transferee  under  sect.  161  after  the  date 
on  which  the  transfer  ought  to  hare  been,  but 
teas  not,  registered. 

Be  Joint  Stock  Discount  Company;  Nation's 
case  (15  /,.  T.  Bep.  308;  L.  Bep.  3  Eq.  77) 
followed. 

Application  by  the  transferor  and  transferees 
of  certain  shares  in  the  Sussex  Brick  Company  to 
have  the  register  of  shareholders  rectified  by 
putting  the  names  of  the  transferees  on  the 
register  in  place  of  that  of  the  transferor  on  the 
ground  that  the  change  had  not  been  made  in 
consequence  of  unnecessary  delay  on  the  part  of 
the  company. 

The  factB  appear  sufficiently  in  the  judgment  of 
Buckley,  J.,  delivered  the  30th  July  1903. 

Buckley,  J. — This  is  an  application  in  which 
Belcher,  the  transferor,  and  Brown  and  Pollock, 
the  transferees,  of  two  blocks  of  shares,  all 
concur  in  seeking,  to  put  it  shortly,  to  obtain  a 
rectification  of  the  register  by  putting  the  trans- 
ferees'  names  on  in  lieu  of  that  of  the  trans* 
feror.  The  shares  are  all  fully  paid.  On  the 
12th  March  1903  there  was  sent  by  Brown,  one  of 
the  transferees,  a  transfer  which  is  dated  the  3rd 
March  for  17,234  shares.  He  sent  the  certificate 
and  the  transfer,  and  asked  for  an  acknowledg- 
ment and  a  new  certificate.  On  the  14th  March 
the  secretary  wrote  in  reply  sending  a  receipt. 
The  reply  is  simply :  "  Herewith  inclosed  please 
find  transfer  receipt  17,234  shares  in  the  company 
from  Belcher's  name  to  Brown  and  Pollock. ' 
That  was  marked  in  the  corner,  "  One  inclosure." 
Unfortunately  that  inclosure  is  not  forthcoming, 
but  it  is  what  is  called  a  transfer  receipt.  1  have 
the  form  of  it  because  I  have  it  as  regards  the 
other  transfer.    It  bears  in  print  at  the  foot : 

(c)  Beporttd  by  W.  C.  Bis*,  Esq.,  B»rriitcr-at-L»w. 
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"  Certificate  in  exchange  for  this  receipt  will  be 
ready  about  (blank)."  From  a  subsequent  letter 
it  would  seem  that  that  must  have  been  so 
filled  in  as  to  read  thus  :  "  Certificate  in  ex- 
change for  this  receipt  will  be  ready  about  the 
28th  inst  "—that  is,  the  28th  March.  On  the 
27th  March  Brown  wrote  and  sent  to  the 
secretary  a  letter  inclosing  the  certificate  of 
5000  other  fully-paid  shares,  and  the  transfer  of 
them  which  had  been  executed  as  long  ago  as 
Jan.  1901,  and  asked  for  a  new  certificate  of  those 
shares.  On  the  1st  April  the  secretary  wrote 
back  saying :  "  As  you  are  aware  the  books  have 
been  closed  until  after  the  meeting  to-morrow." 
That  would  be  the  2od,  and  I  infer  that  means 
tbey  would  be  open  again  on  the  3rd  April.  On 
the  4th  Brown  writes  again:  "As  we  presume 
the  books  of  the  company  are  now  open,  we  shall 
be  glad  to  receive  reply  to  our  letter  of  27th 
ult,"  which  was  the  letter  I  mentioned  before. 
On  the  4th  the  secretary  writes  acknowledging 
the  receipt  of  the  transfer  for  the  5000  shares, 
and  stating  that  he  would  place  it  before  the 
directors  at  the  next  board  meeting,  "  when  a 
certificate  will  be  made  out  and  signed  and  for- 
warded to  you."  On  the  4th  Brown  wrote  again 
acknowledging  receipt  of  that  letter,  and  saying  : 
"  You  do  not,  however,  say  anything  about  the 
17,234  shares  the  receipt  for  which  we  inclose, 
and  the  certificate  for  which  was  to  have  b^en. 
ready  28th  ult.  May  we  take  it  that  this  certifi- 
cate will  be  sent  to  us  with  the  others 't "  On  the 
7th  the  secretary  writes  again  :  "In  reply  to  yours 
of  the  4th,  the  transfers  of  17,234  shares  will  be 
placed  before  the  directors  together  with  the 
transfer  of  the  5u00  at  their  next  board  for  regis- 
tration, and  when  registered  I  will  forward  the 
certificate  to  you.  Formal  receipt  for  the  5000 
shares  herewith  inclosed."  That  iB  the  document 
I  referred  to  just  now,  and  that  has  at  the  foot 
"A  certificate  in  exchange  for  this  receipt  will 
be  ready  about  the  27th  inst."  So  that  the  trans- 
action throughout  was  this:  Fully-paid  shares, 
no  possible  o  bjection  to  registering  the  transfer, 
and  no  objection  is  suggested  or  raised,  but  the 
reply  which  is  always  made  is,  "  At  our  next 
board  meeting  the  matter  will  be  carried 
through,  and  you  shall  have  your  certificate 
back.  In  fact  on  the  2nd  April  the  com- 
pany passed  a  resolution  for  voluntary  liqui- 
dation, and  on  the  20th  it  was  confirmed.  1  will 
take  the  two  transfers  separately.  The  transfer 
sent  in  on  the  12th  March  should  have  been  before 
the  board  which  was  held  on  the  21st  March, 
and  it  was  not  brought  before  that  board.  Why 
it  was  not,  I  do  not  know ;  there  was  no 
reason  why  it  should  not  be.  The  only  reason 
suggested  is  that  the  secretary  had  resigned, 
and  there  had  been  a  new  secretary.  The  new 
secretary  ought  to  have  informed  himself  of  what 
was  going  on,  and  the  matter  ought  to  have  been 
brought  before  the  board.  The  next  transfer, 
which  was  lodged  on  the  27th  March,  was  after 
the  date  of  that  board  meeting,  but  according  to 
the  letteis  which  passed  it  would  have  been  in 
the  ordinary  course  of  the  company's  business  to 
have  convened  a  board  which  would  have  passed 
the  transfer  and  issued  a  new  certificate.  Before 
the  27th  April— viz.,  on  the  2oth— the  company 
was  wonnd  up.  I  suppose  the  fact  is  at  that 
particular  time  a  voluntary  liquidation  being  in 
i  contemplation  the  board  was  not  meeting  as 
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regularly  as  it  otherwise  would  have  met,  and 
there  was  a  delay  occasioned  by  that.  I  do  not 
say  an  improper  delay,  but  a  delay  in  point  of 
fact,  and  the  transfers  ought  to  have  been  regis- 
tered, I  think,  before  the  winding-up  on  the  20th 
April.  However,  they  have  not  been  registered, 
and  the  application  now  is,  the  company  Geing  in 
liquidation,  to  register  them  notwithstanding  the 
winding-up.  Under  sect  131  of  the  Companies 
Act  1862  no  doubt  the  sanction  of  the  liquidator 
ib  required  for  the  registration  of  a  transfer,  but 
I  have  power  under  sect.  198,  coupled  with  138, 
to  rectify  the  register,  notwithstanding  the 
winding-up,  if  I  think  there  ha*  been  improper 
delay.  It  seems  to  me  there  has  been  a  delay 
under  sect.  35,  and  these  transfers  ought  to  be 
registered.  I  therefore  make  the  order  for  rectifi- 
cation of  the  register  by  substituting  the  names 
of  the  transferees  for  that  of  the  transferor,  and 
the  company  must  pay  the  costs. 

His  Lordship,  having  refused  to  order  the 
register  to  be  rectified  by  dating  the  transfer  as 
of  an  earlier  date  than  the  date  of  his  order,  the 
transferees  appealed,  asking  that  the  order  might 
be  varied  by  providing  that  tbe  rectification  of 
the  company  s  register  should  have  effect  as 
regarded  the  17,234  shares  as  at  and  from  the 
20th  March  1903.  and  as  regarded  the  5000  shares 
as  at  and  from  the  4th  April  1903. 

Muir  Mackenzie  for  the  appellants. — The  order 
of  Buckley,  J.  does  not  go  far  enough.  He  orders 
the  register  to  be  rectified  as  of  the  date  of  his 
order,  instead  of  nunc  pro  tunc  as  in  Re  Joint 
Stock  Discount  Company ;  Nation's  case  (15  L.  T. 
Rep.  308 ;  L.  Rep.  3  Eq.  77).  The  registration  of 
these  transfers  ought  to  date  as  from  the  date 
when  they  ought  to  have  been  registered.  The 
effect  cn  the  appellants  of  the  order  of  Buckley,  J. 
is  aerions.  Under  this  voluntary  winding-up 
there  was  a  scheme  of  reconstruction,  and  the 
appellants  object  to  that  scheme  and  desire,  under 
sect  161  of  the  Companies  Act  1862,  to  give 
notice  dissenting  from  it,  which  would  give  them 
the  right  to  have  their  holding  in  the  company 
valued,  and  the  value  paid  to  them.  But  not 
being  on  the  register  their  notice  was  ineffectual, 
and  the  transferor  has  given  no  such  notice. 
Under  sect.  161  that  notice  must  be  given  by  a 
member  of  the  company  within  seven  days  after 
the  passing  of  the  resolution.  Here,  as  Buckley,  J. 
held,  the  appellants  ought  to  have  baen  put  on 
the  register  on  the  21st  March  and  the  4th  April 
1903  respectively,  and,  therefore,  the  registration 
onght  to  be  ante-dated  to  those  dates,  for  on  the 
-0th  April,  when  the  resolution  for  a  voluntary 
winding-up  was  passed,  they  were  the  persons  in 
fact  entitled  to  the  benefit  of  the  proviso  in 
sect.  161. 

Gore-Browne,  K.C.  and  /.  E.  Harman  for  the 
liquidator. — The  liquidation  of  the  company 
having  commenced,  the  appellants  are  not 
entitled  to  have  their  names  put  on  the  register 
of  members  on  a  date  anterior  to  tbe  commence- 
ment of  the  winding-up.  The  court  has  no 
jurisdiction  to  make  the  order  under  sect.  35  of 
the  Companies  Act  1862.  The  case  of  Be  Joint 
Stock  Discount  Company  .  Nation's  case  (ubi  sup.) 
and  other  similar  cases  were  decided  under  sect.  98 
of  the  Companies  Act  1862,  which  links  together 
for  this  purpose  the  settling  of  the  list  of  con- 
tributories,  and  the  rectification  of  the  register 
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under  sect.  35 ;  and  under  it,  for  the  purpose  of 
settling  the  list  of  contributories,  the  court  has 
power  even  after  a  liquidation  to  rectify  the 
register  of  members  by  taking  off  the  name 
of  a  person  who  ought  not  to  be  on,  and  putting 
on  the  name  of  a  person  which  ought  to  be  on. 
Before  liquidation  the  court  will  rectify  the 
register  under  sect.  35,  after  liquidation  has  com- 
menced, it  will  only  do  so  under  6ect.  98. 
[Cozkns-Hardy,  hJ — Sect.  131  seems  to  con- 
template a  transfer  of  shares  after  a  voluntary 
liquidation,  and  not  merely  the  settlement  of  a 
list  of  contributories.]  Only  with  the  consent 
of  the  liquidators.  After  liquidation  the  list 
of  contributories  is  the  important  list.  If 
a  call  is  made  it  is  not  made  on  those  on 
the  register  of  members  of  the  company, 
but  on  those  on  the  list  of  contributories. 
[Vauqhan  Williams,  L.J. — In  Buckley  on  the 
Companies  Acts  (8th  edit.),  pp.  322,  323,  in  the 
note  to  sect.  98,  it  is  stated  affirmatively  that 
after  a  liquidation  the  power  of  rectification  under 
sect.  35  is  not  limited  to  merely  settling  a  list  of 
contributories,  and  reference  is  made  to  Be 
Scottish  Universal  Finance  Bank  ;  Breckenridge's 
case  (12  L.  T.  Rep.  796 ;  2  H.  &  M.  642),  Beese 
Biver  Silver  Mining  Company  v.  Smith  (L.  Rep. 
4  E.  Sl  I.  App.  64),  xnd  Be  London,  Hamburg, 
and  Continental  Exchange  Bank ,  Ward  and 
Henry's  case  (16  L.  T.  Rep.  254;  L.  Rep.  2  Ch. 
App.  431).  J  The  effect  of  that  passage  is  that 
after  the  liquidation  has  commenced  sect.  35  only 
applies  so  far  as  is  provided  by  sect.  98.  If  the 
appellants  are  to  be  treated  for  all  purposes  as  if 
they  had  become  members  before  the  2nd  April, 
it  involves  not  only  that  they  are  entitled  to  give 
notice  of  dissent  under  Beet.  161,  but  that  they 
were  entitled  to  have  notice  of  the  meetings,  and 
then  the  special  resolutions  passed  at  the  meetings 
would  be  invalidated  as  notice  was  not  given  to 
them.  [Vauohan  Williams,  L.J.— I  think  not. 
The  statute  is  complied  with  by  the  issue  of  the 
notice  to  the  shareholders  whose  names  then 
appear  on  the  register.  The  validity  of  the 
meeting  or  the  validity  of  any  proceedings  will 
not  be  affected  by  the  order  asked  for.]  Sup- 
posing the  tranferor  had  given  notice  of  dissent, 
then  he  must  have  been  treated  as  the  person 
entitled  to  do  so. 

Vaughan  Williams,  L.J.— I  think  this  appeal 
must  be  allowed.  I  propose  to  deal  with  this  case 
as  a  case  in  which  there  has  been  an  unfortunate 
accident  which  resulted  in  very  unnecessary  delay 
in  putting  the  names  of  these  gentlemen,  Messrs. 
Brown  and  Pollock,  upon  the  register.  Sect.  35 
of  tbe  Companies  Act  1862  says:  "  If  the  name 
of  any  person  is,  without  sufficient  cause,  entered 
in  or  omitted  from  the  register  of  members  of 
any  company  under  this  Act,  or  if  default  is  made 
or  unnecessary  delay  takes  place  in  entering  on 
the  register  tbe  fact  of  any  person  having  ceased 
to  be  a  member  of  the  company,  tbe  person  or 
member  aggrieved,  or  any  member  of  the  com- 
pany, or  the  company  itself,  may,  as  respects 
companies  registered  in  England  or  Ireland,  by 
motion  in  any  of  His  Majesty's  superior  courts  of 
law  or  equity,  or  by  application  to  a  judge  sitting 
in  chambers,  or  to  the  Vice- Warden  of  the  Stan- 
naries in  the  case  of  companies  subject  to  his 
jurisdiction,  and  us  respects  companies  registered 
in  Scotland  by  summary  petition  to  the  Court  of 
Session,  or  in  such  other  manner  as  the  said 
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courts  may  direct,  apply  for  an  order  of  the  court 
that  the  register  may  be  rectified,  and  the  court 
may  either  refuse  such  application,  with  or 
without  costs,  to  be  paid  by  the  applicant,  or  it 
may,  if  satisfied  of  the  justice  of  the  case,  make 
an  order  for  the  rectification  of  the  register,  and 
may  direct  the  company  to  pay  all  the  costs  of 
Buch  motion,  application,  or  petition,  and  any 
damages  the  party  aggrieved  may  have  sustained." 
Now,  there  can  bo  no  doubt  bat  that  the  names 
of  these  gentlemen  ought  to  have  been  on  the 
register  at  an  earlier  date,-  and,  so  far  as  this 
case  is  concerned,  at  a  date  earlier  than  the  time 
of  the  holding  of  the  meetings  with  regard  to 
the  reconstruction  of  this  company.  Under  those 
circumstances  there  can  be  no  doubt  that  the  case 
of  Be  Joint  Stock  Discount  Company ;  Nation's 
case  {ubi  sup.)  is  an  authority  for  the  proposition 
that  when  it  is  right  that  an  order  for  rectification 
should  be  made  (and  Lord  Romilly  there  draws 
no  distinction  between  an  order  for  rectification 
by  taking  the  name  off,  or  by  putting  a  name 
on,  the  register),  th«  court  may  make  an 
order  not  only  that  the  right  name  shall 
be    put    on   or   taken   off    the   register  as 


the  case  may  be,  but  that  the  register 
be  treated  as  if  the  name  had  been  on  or 
off  the  register  when  it  ought  to  have  been 
on  or  off  the  register.  But  it  has  been  argued 
here  that  it  is  quite  true  that  may  be  done  in  the 
exercise  of  the  powers  given  by  sect  35  of  the 
Act  of  1862 ;  but  the  power  which  was  actually 
exercised  by  Lord  Romilly  in  that  case  was  a 
power  exercised  in  respect  of  a  list  of  contribu- 
tories,  and  after  the  commencement  of  this 
liquidation  the  only  power  under  which  the 
register  can  be  modified  is  under  the  98th  section, 
and  the  35th  section  no  longer  applies.  The  98th 
section  saj  s :  "  As  soon  as  may  be  after  making  an 
order  for  winding-up  the  company  the  court  shall 
Bettle  a  list  of  contributories,  with  power  to  rectify 
the  register  of  members  in  all  cases  where  such 
rectification  is  required  in  pursuance  of  this  Act, 
and  shall  cause  the  assets  of  the  company  to  be 
collected  and  applied  in  discharge  of  its  liabili- 
ties." It  is  eaid  that  after  the  liquidation  rectifica- 
tion is  not  ordered  under  sect.  33,  but  under 
sect.  98  ;  and  that  under  these  circumstances  this 
rectification  ought  not  to  be  made  nunc  pro  tune. 
On  that  point  there  is  a  decision  of  Wood.  V.C.  in 
the  cafe  of  Re  Scottish  Universal  Finance  Bank ; 
Breckenrzdge's  case  (ubi  sup.),  and  it  is  clear  that 
this  particular  point  was  raised  there.  Counsel 
is  there  reported  to  have  said  in  argument :  "  The 
98th  section  of  the  Act  is  a  positive  direction 
as  to  the  course  which  is  to  be  pursued.  The 
court  is  to  settle  a  list  of  contributories  with 
power  to  rectify  the  register  for  that  purpose,  and 
is  bound  to  rectify  the  register  so  far  as  may  be 
necessary."  When  the  learned  Vice- Chancellor 
gave  jjdgment  he  said :  "  It  is  said  in  opposition 
to  the  motion  that  it  is  irregular  after  a  winding- 
up  order  has  been  made,  because  the  whole 
matter  is  then  in  the  hands  of  the  court  and  I 
am  referred  to  the  98th  section  of  the  Act  to  show 
that  the  rectification  of  the  register  is  after 
such  an  order  a  matter  merely  auxiliary  to 
the  settlement  of  the  list  of  contributories. 
But  tbeie  is  nothing  in  that  section  to  prohibit 
the  court  from  acting  in  respect  of  the  share 
register  of  the  company  in  any  manner  in  which 
it  might  have  acted  had  that  section  not  existed, 


and  I  cannot,  therefore,  hold  that  the  hands  of 
the  court  are  in  any  manner  tied  by  that  section." 
That  decision  of  Wood,  V.O.  seems  to  me  to  be 
exactly  in  point,  and  to  negative  the  argument 
which  counsel  for  the  liquidator  submitted  to  us. 
I  see  that  view  is  taken  in  Buckley  on  the  Com- 
panies Acts,  8th  edit.,  at  p.  322,  where  several  other 
authorities  besides  Breckenridge's  case  {ubi  sup  > 
are  referred  to ;  and  it  is  sa'd  there :  "  After  a 
winding-up  order  has  been  made  the  power  of 
rectification  given  to  the  court  by  sect.  35  is  not. 
cut  down  and  reduced  to  a  mere  power  of  rectifi- 
cation in  the  settling  of  the  list  of  contributories. 
It  is  open  to  a  contributory,  after  the  order  has 
been  made  and  before  the  list  of  contributories- 
has  been  settled  to  move  for  rectification  under 
this  section  and  the  35th  section."  I  have  only 
to  add  this,  that  I  do  not  mean  for  a  moment  to 
suggest  that  anyone  is  entitled  to  such  an  order 
ex  debito  justiti;e;  it  is  a  matter  in  the  discretion 
of  the  judge,  and  there  might  be  cases  in  which 
the  learned  judge,  although  he  considered  ic 
essential  to  completely  putting  in  order  the 
rights  of  the  applicant,  might  refuse  to  do  so 
becaueo  he  thought  it  would  work  injustice  iu 
respect  of  other  people.  Jf  1  thought  hero 
that  it  would  work  injustice  to  other  people, 
and  especially  if  I  thought  it  would  work 
injustice  to  persons  who  are  not  in  tny  way 
bound  to  bear  the  mistakes  of  the  company,  1 
should  have  carefully  considered  the  matter  betore 
I  made  this  order.  But  in  the  present  case  there 
is  no  evidence  that  ary  injustice  will  be  caused 
at  all.  It  has  been  suggested  that  if  we  make 
this  order  we  shall  invalidate  the  resolutions, 
because  the  meetiogs  will  not  have  been  pro- 
perly called;  and  a  variety  of  otLer  sugges- 
tions of  that  sort  were  made  in  the  course 
of  the  argument.  As  the  matter  stands,  we  can 
do  justice  and  prevent  any  wrong  accruing  to 
those  two  gentlemen,  Mr.  Brown  and  Mr.  Pollock, 
without  doing  any  injustice  to  anyone  else.  Under 
those  circumstances  I  think  that  the  order  for 
rectification  ought  to  be  treated  as  an  order  of 
Home  date  immediately  btfore  the  holding  of  the 
meeting. 

Stirling,  L.J. — I  am  of  the  same  opinion. 
The  first  objection  raised  in  this  case  to  the 
exercise  of  the  jurisdiction  which  is  conferred  on 
the  court  by  sect.  35  of  the  Companies  Act  1862, 
is  on  argument  that  the  court  is  deprived  of  the 
power  of  exercising  that  jurisdiction,  except  for 
the  purpose  of  settling  the  list  of  contributories. 
That  objection  is  based  on  the  wording  of 
of  sect.  98.  [His  Lordship  read  the  section  and 
continued :  j  it  is  said  that  the  power  of  rectifica- 
tion which  is  derived  under  sect.  35  is  confined  to 
the  settlement  of  the  list  of  contributories.  I 
think  that  is  entirely  contrary  to  previous 
decisions.  There  is  not  only  the  case  to  which 
my  Lord  has  referred— namely,  Breckinridge* 
case  {ubi  sup.)— but  I  observe,  on  looking  at 
another  case  which  is  cited  in  Buckley  on  the 
Companies  Acts — namely,  Reese  River  Silver 
Mining  Company  v.  Smith  (ubi  sup.) — there  is 
the  high  authority  of  Lord  Cairns  for  the  pro- 
position which  was  laid  down  by  Sir  William. 
i'age-Wood  in  the  case  which  has  already  been 
cited.  Lord  Cairns  says:  "  Notwithstanding  the 
winding-up,  the  court  under  the  98th  section  isto 
rectify  the  register  of  members  in  all  cases  where 
such  rectification  is  required  in  pursuance  of  the 
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Act— that  is  to  Bay,  at  all  events  in  those  cases 
pointed  out  by  tbe  35th  section."  Now  toe 
present  case  falls  within  the  35th  section,  because 
as  tbe  learned  judge  has  found,  and  the  finding  of 
fact  is  really  not  disputed,  in  the  language  of  the 
Act  "  unnecessary  delay  "  has  taken  place  in  the 
entering  on  tbe  register  the  fact  of  a  person 
having  ceased  to  be  a  member  of  tbe  company, 
and  be  has  also  found  that  the  names  of  the 
applicants  Brown  and  Pollock  have  been  omitted 
without  sufficient  cause  from  the  register.  That 
being  so.  the  jurisdiction  to  make  such  an  order 
as  Buckley,  J.  his  made  exists,  and  the  order, 
therefore,  must  be  sustained  as  far  a3  it  goes. 
But  tbe  objectof  this  appeal  is  to  fix  the  date  at 
which  the  change  on  the  register  is  to  be  opera- 
tive ;  and  it  is  contended  on  behalf  of  the  liqui- 
ditor  that  the  court  under  sect.  3>  has  no  power 
to  do  that  There  again,  it  seems  to  me  we  have  the 
guidance  of  authority  so  old  asthe  decision  of  Lord 
Romilly  in  JRe  Joint  Stock  Ditcount  Company  ; 
Nation  $  case  {ubi  »up.)  which  was  decided  in  1866. 
That  order  was  made  by  the  Master  of  the  Rolls, 
no  doubt  having  regard  to  sect.  98.  in  the  exercise 
of  the  powers  conferred  by  sect.  35.  It  is  there, 
fore  an  authority  that  in  a  proper  case  the  court 
has  power  to  fix  a  date  at  which  the  change  ia  the 
register  is  to  be  made.  But  then  after  that  there 
comes,  no  doubt,  a  serious  question.  Tbe  application 
of  the  appellant  is  in  s  abstance  that  the.  registration 
be  made  nunc  pro  tunc.  Now,  when  an  applica- 
tion of  that  sort  is  made,  the  court  ought  to  be 
very  careful  to  see  that  it  does  no  injustice  by 
making  the  registration  retrospective.  1  may 
point  oot  that  the  power  which  is  conferred  by 
sect.  35  is  not  inoperative.  All  that  it  provides 
is  that  the  court  may,  in  a  proper  case,  make  an 
order  for  rectification.  Therefore  the  court  has 
full  discretion  to  deal  with  every  particular  case 
which  comes  before  it  in  such  a  way  as  may  pro- 
duce complete  justice  ;  but  in  the  present  case  I 
fail  to  6ee  that  any  injustice  is  to  be  done  if  the 
alteration  is  made  as  is  asked.  These  gentlemen, 
the  present  applicants,  pressing  to  have  their 
transfers  registered,  and  seeking  their  certificates 
as  early  as  possible,  get  answers  from  the  secre- 
tary of  the  company  which  led  them  to  believe 
that  by  the  date  of  the  last  meeting  the  register 
would  be  altered,  and  tbey  would  appear  aa 
members.  Supposing  this  had  been  done, 
although  they  nad  not  received  their  certificates, 
they  sent  in  notices  of  dissent  from  the  special 
resolution  in  the  way  prescribed  by  sect.  161  of 
tbe  Companies  Act  186*2.  That  gave  the  liquidator 
fall  notice  of  the  position  that  they  took  in  the 
matter,  and  he  chose  to  disregard  it.  Then  this 
-application  is  made  to  Buckley,  J.  with  the  result 
that  the  register  is  altered  in  favour  of  the  appli- 
cants.  There  is  no  evidence  before  ns  to  satisfy 
me  in  any  way  that  any  injustice  is  likely  to 
accrue  from  the  alteration  of  tbe  register  being 
dated  so  as  to  cover  tbe  notice  which  was  given 
hj  tbe  present  appellants  in  the  exercise  of  the 
rights  which  they  had  as  members  under  sect  161. 
I  think,  therefore,  that  the  order  ought  to  be 
tnsde. 

Cozens-Haedt,  L.J. —  I  am  entirely  of  the 
name  opinion.  It  seems  to  me  that  tbe  argu- 
ment for  the  respondent  is  really  based  on  this 
hypothesis;  that  the  register  of  members  is  a 
thing  which  ceases  to  have  any  real  operation  or 
existence  after  the  winding-up  order;  that  the 
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only  right  which  can  be  dealt  with  after  a 
winding-up  order  is  to  be  given  effect  to  by 
making  some  change  in  the  list  of  contributories. 
But,  if  the  scheme  and  method  of  the  Act  is 
looked  at,  the  register  of  members  is  one  thing, 
and  the  list  of  contributories  is  an  entirely 
different  thing.  The  list  of  contributories,  to 
mention  one  distinction,  what  is  known  as  list  A 
and  list  B  is  something  larger  than  and  different 
from  the  register  of  members,  and  the  Act  itself, 
as  it  seems  to  me,  indicates  in  no  doubtful  manner 
that,  notwithstanding  a  winding-up,  the  register 
of  members  and  tbe  status  of  members  may  be 
altered.  Now,  sect  131,  the  very  section  under 
which  Buckley,  J.  has  acted,  or  under  which  he 
has  partly  acted,  says  this :  "  Whenever  a  com- 
pany is  wound-up  voluntarily  the  company  shall, 
from  the  date  of  the  commencement  of  such 
winding-up,  cease  to  carry  on  its  business  except 
in  to  far  as  may  be  required  for  tbe  beneficial 
winding-up  thereof,  and  all  transfers  of  shares, 
except  transfers  made  to  or  with  the  sanction  of 
the  liquidators,  or  alteration  in  the  status  of  the 
members  of  the  company,  taking  place  after  tbe 
commencement  of  Buch  winding-up,  shall  be  void." 
That  section  asserts  that  there  may  be  after  a 
winding-up  transfers  of  shares  with  tbe  sanction 
of  the  liquidators.  That  being  so,  it  seems  to 
me  that,  quite  apart  from  auy  list  of  contribu- 
tories, there  is  a  register  of  members  to  which  all 
the  provisions  of  sect.'  35  of  the  Act  of  1862 
ought  to  be  applied.  The  authority  to  which  my 
Lord  has  called  attention,  and  also  the  authority 
to  which  Stirling,  L.J.  has  called  attention,  seem 
to  me  conclusively  to  show  that  the  power  given 
by  sect  35  is  independent  of  that  which  is  found 
by  reference  under  sect.  yS.  I,  therefore,  cannot 
doubt  that  the  court  has  the  right  to  exerciee 
every  power  which  is  conferred  by  sect.  35  where 
there  has  been  an  undue  delay  in  registering  a 
transfer.  That  there  has  been  undue  delay  here 
is  found  aa  a  fact  by  the  learned  judge,  and  the 
accuracy  of  that  finding  is  really  not  disputed. 
Then  we  have  authority  wring  back  to  the  very 
early  days  of  the  Companies  Act  1862  that  under 
sect.  35  in  a  proper  case  an  order  having  a  retro- 
spective effect  may  be  made — may  be  male  not 
must  be  made — and  may  be  made  imposing  such 
conditions  as  the  court  thinks  necessary  to  protect 
the  rights  of  any  third  persons ;  but  in  a  casa 
like  this,  where  there  has  been  no  really  serious 
suggestion  of  any  ill  result  or  any  unjust  conse- 
quence which  would  follow  from  dating  the 
transfers  as  of  tbe  date  when  they  ought  to  have 
been  made,  I  can  see  no  ground  for  imposing 
any  condition  whatever.  I  think,  therefore,  the 
order  proposed  by  my  Lord  is  quite  right. 

Muir  Mackenzie. — It  will  be  sufficient  for  the 
appellants  if  the  registration  of  each  transfer  U 
carried  back  to  the  4ih  April  1903. 

Vauohan  Williams,  L  J.— Then  let  that  be 
tbe  date. 

Harmon.  —  The  notice  of  the  confirmation 
meeting  of  the  20th  April  will  not  be  invalidated 
in  consequence. 

Vauohan  Williams,  L.J.— It  will  not  affect 
that  notice  at  all.  The  notice  was  in  accordance 
with  the  register  as  it  then  stood. 

Solicitors:  Ingle,  Holmes,  Sons,  and  Pott; 
Morrit,  Fuller,  and  Co. 
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(Before  Ridley,  J.) 

Skinner  r.  Hunt  and  others,  (a) 

Landlord  and  tenant — Covenant  by  tenant  to  pay 
all  charges — Paving  expenses — Notice  to  tenant 
to  pay — Payment  by  tenant — Deduction  of 
amount  paid  from  rent — Landlord's  right  to 
distrain  for  amount  deducted  —  Metropolis 
Management  (Amendment)  Act  1862  (25  &  26 
Vict.  c.  102),  s.  !>6. 

The  lease  of  a  house  contained  a  covenant  on  the 
part  of  tlie  tenant  to  pay  the  rent  free  of  all 
deductions  except  landlord's  property  tax,  and 
to  pay  all  rates,  taxes,  and  assessments  whulso- 
ever,  and  all  charges  imposed  by  any  local 
authority  upon  the  frontagers  in  respect  of  the 
taking  over  and  the  making  and  repair  of  the 
roaxls  abutting  on  the  premises.  The  local 
authority,  having  incurred  expenses  in  paving 
the  road  and  having  apportioned  the  expenses 
among  the  frontagers,  gave  the  tenant  notice, 
under  sect.  96  of  the  Metropolis  Management 
(Amendment)  Act  1862,  not  to  pay  his  rent 
without  first  deducting  the  amount  of  the  paving 
expenses  due  to  the  local  authority  from  the 
landlord  as  owner  of  the  house.  The  amount  of 
the  expenses  so  claimed  from  the  tenant  ex- 
ceeded the  whole  sum  which  he  owed  to  his  land- 
lord as  rent,  and  the  tenant  paid  to  the  local 
authority  the  whole  rent  then  due,  in  accord. 
once  with  the  notice.  The  landlord  then  de- 
manded the  rent  from  the  tenant,  which  the 
tenant  refused  to  pay,  and  thereupon  the  land- 
lord distrained  upon  the  tenant  for  the  rent, 
the  whole  amount  of  which  the  tenant  had  paid 
to  the  local  authority. 

Held,  that  thtt  tenant  having  paid  the  whole  amount 
of  the  rent  to  the  local  authority,  as  he  was 
bound  under  the  section  to  do,  that  payment 
was,  under  lite  section,  to  be  taken  as  a  payment 
of  the  rent,  and  that  therefore  the  rent  was  gone 
and  the  landlord  had  no  right  to  distrain  for 
the  same,  though  by  the  proviso  at  the  end  of 
the  section  the  landlord's  rights  under  the 
tenant's  covenant  to  pay  all  such  charges 
remained. 

Action  tried  before  Ridley,  J.  with  a  common 
jury. 

The  action  was  brought  to  recover  damages  for 
an  alleged  wrongful  distress,  and  the  jury  found 
a  verdict  for  the  plaintiff  for  50J.  damages. 

Upon  the  admitted  facts  the  case  was  argued 
upon  the  points  of  law  arising  under  sect.  96  of 
the  Metropolis  Management  Act  1862.  The 
facts  were  as  follows  : 

The  plaintiff  was  tenant  and  occupier  of  a  shop 
under  a  lease  from  one  Jacob  Budd,  for  a  term 
of  twenty-one  years,  at  a  rent  of  401.  a  year,  pay- 
able quarterly  free  of  all  deductions  except  land- 
lord's property  tax. 

The  lease  contained  a  covenant  on  the  part  of 
the  plaintiff  to  pay  all  rates,  taxes,  and  assess- 
ments whatsoever,  and  all  charges  imposed  by 
any  local  authority  upon  the  frontagers  in  respect 
of  the  taking  over  the  roads  and  footpaths 

(a|  Reported  by  \V.  W.  Ohr,  LV| ,  BarrUleratLaw. 
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abutting  upon  the  eaid  premises,  or  the  making 
or  repair  thereof. 

On  the  22nd  Feb.  1900  the  plaintiff  had  re- 
ceived  notice  that  the  defendants  had  been 
appointed  receivers  of  the  rents  of  the  plaintiff's 
premises,  and  they  gave  notics  to  the  plaintiff  to 
pay  his  rent  to  them. 

On  the  18th  Dec.  1902  the  plaintiff  received  a 
notice  from  the  Wandsworth  Borough  Council 
not  to  pay  Mb  rent  without  first  deducting  the 
sum  of  341. 19«.  2d.,  due  to  the  council  under  an 
apportionment  of  the  estimated  cost  of  paving 
the  road  and  footpaths. 

On  the  20th  Jan.  1903  the  plaintiff  paid  the 
borough  council  10/.,  being  one  quarter's  rent,  due 
on  the  25th  Dec.  1902,  and  he  informed  the 
defendants  that  he  had  done  so. 

On  the  22nd  Jan.  1903  the  defendants  demanded 
payment  of  the  rent  due  on  the  25th  Dec.  1902, 
which  was  not  paid,  and  on  the  12th  Feb.  1903 
they  put  in  a  distress  upon  the  plaintiff's  premises 
for  that  rent. 

The  present  action  was  then  brought  by  the 
plaintiff,  alleging  that  the  distress  was  a  wrongful 
distress. 

The  defendants  counterclaimed  for  the  rent. 

Sect.  96  of  the  Metropolis  Management 
(Amendment)  Act  1862  (25  Jt  26  Vict.  c.  102) 
provides  : 

The  two  hundred  sad  seventeenth,  two  hundred  sad 
eighteenth,  and  two  hundred  and  nineteenth  sections  of 
the  firstly  recited  Act — that  is,  the  Metropolis  Manage- 
ment Act  1855 — are  hereby  repealed  ;  and  in  lieu  thoroof 
bo  it  enacted,  that  it  shall  be  lawfal  for  any  vestry  or  dis- 
trict board,  at  their  discretion,  to  require  the  payment  of 
any  oosts  or  eipotixoa  which  the  owner  of  soy  premises 
may  bo  liable  to  pay  under  the  mid  recited  Aot  or  this 
Act,  either  from  the  owner  or  from  any  person  who  then 
or  at  any  time  thereafter  ocoupies  suoh  premises,  and 
such  owner  or  oooapier  shall  be  liable  to  pay  the  same, 
and  the  same  shall  be  recovered  in  manner  authorised  by 
the  recited  Aot  and  this  Aot ;  and  the  owner  shall  allow 
suoh  oooupier  to  dsduot  the  sums  of  money  which  he  so- 
pay  a  out  of  the  rent  from  tiino  to  time  becoming  due  in 
respect  of  the  said  premises  as  if  the  same  had  been 
actually  paid  to  suoh  owner  as  part  of  suoh  rent :  Pro- 
vided always,  that  no  suoh  occupier  shall  be  required  to 
pay  any  further  sum  than  the  amount  of  rent  for  the 
time  being  duo  from  him,  or  which,  after  such  demand 
of  such  costs  or  expenses  from  suoh  occupier,  and  after 
notiuo  not  to  pay  his  landlord  any  rent  without  first 
deducting  the  amount  of  suoh  oosts  or  expenses, 
becomes  payable  by  suoh  occupier,  unless  be  refuse,  on 
application  being  mads  to  him  for  that  purpose  by  or 
on  behalf  of  the  vestry  or  district  board,  truly  to  dis- 
close the  amount  of  his  rent,  and  the  name  and  address 
of  the  person  to  whom  suoh  rent  is  payable,  but  the 
burden  of  proof  that  the  sum  demanded  from  any  such 
oooupier  is  greater  than  the  rent  due  by  him  at  the 
time  of  such  nottoe,  or  which  has  since  accrued,  shall 
lie  upon  suoh  occupier:  Provided  also,  that  nothing 
herein  contained  shall  be  taken  to  affect  any  oontraot 
made  or  to  bs  made  botween  any  owner  and  occupier  of 
any  house,  building,  or  other  property  whereof  it  is  or 
may  be  agreed  that  tho  occupier  shall  pay  and  discharge 
all  rate*,  dues,  and  sums  of  money  payable  in  respect  or 
such  bouso,  building,  or  other  property,  or  to  affect  any 
contract  whatsoever  betwoen  landlord  and  tenant. 

Hawke  for  the  defendants. — The  plaintiff  is  not 
entitled  to  maintain  the  action,  as  the  distress  was 
a  lawful  distress  for  the  rent  due.  The  lease 
under  which  the  plaintiff  held  contained  a  cove- 
nant on  the  plaintiff's  part  that  he  would  pay  all 
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charges  imposed  by  any  local  authority  in  respect 
of  the  making  up  or  repair  of  the  roads.  The 
tenant  was  bound  by  his  covenant  to  pay  these 
charges,  and,  that  being  so,  he  was  not  entitled 
to  deduct  them  from  the  rent.  He  was  bound  to 
pay  the  rent  to  the  landlord  free  of  all  these 
charges,  and  tbat,  when  taken  in  conjunction  with 
the  covenant  to  pay  all  charges  imposed  by  the 
local  authority  for  the  making  up  of  the  roads, 
amounted  to  a  contract  on  his  part  that  he  would 
not  deduct  the  amount  of  the  charges  from  the 
rent  Having  no  power  to  deduct  the  charges, 
the  rent  was  due,  and  the  distress  was  conBe- 
quently  lawful. 

Sweet  v.  Searjer,  29  L.  T.  Kep.  O.  S.  109  ;  2  C.  B. 
X.  S.  119; 

Thompson  r.  Lapworth,  17  L.  T.  Kep.  507  ;  L. 
Rep.  3  CP.  141). 

S.  G.  Liuhington  for  the  plaintiff. — By  sect.  105 
of  the  Metropolis  Management  Act  1855  the 
liability  to  the  expenses  of  paving  new  streets  is 
cast  upon  the  owners  of  the  houses  forming  such 
street ;  and  by  sect.  77  of  the  Metropolis  Manage- 
ment Amendment  Act   1862,  that  liability  is 
■extended  to  "  the  owners  of  the  land  bounding  or 
abutting  on  such  Btreet."   So  that  by  these  two 
sections  the  liability  to  the  charges  incurred  in 
this  case  by  the  local  authority  in  paving  the  roads 
is  cast  upon  the  defendants  as  the  owners  of  the 
land  bounding  or  abutting  on  the  road.    It  is  a 
charge  upon  the  owner  ana  not  a  charge  upon  the 
occupier.  Then  sect.  96  of  the  Act  of  1862  enables 
the  local  authority  to  recover  this  charge,  which  is 
the  landlord's  charge,  from  the  occupier  or  tenant, 
by  requiring  such  tenant  to  pay  the  charge  out 
of  the  rent.   The  local  authority  are  enabled  to  go 
to  the  tenant  and  demand  payment  from  him  of 
these  expenses  out  of  the  rent,  and  the  tenant  is 
liable  to  pay,  but  only  to  the  extent  of  the  rent 
which  he  then  owes  to  bis  landlord.   There  was 
the  same  procedure  adopted  under  the  Income 
Tax  Act  1812,  which  provided  that  if  the  tenant 
had  to  pay  a  landlord's  tax  he  was  enabled  to 
deduct  it  from  the  rent,  and  the  payment  operated 
as  a  payment  pro  tanto  of  the  rent,  and  could  be 
pleaded  as  such.     The  same  principle  applies 
wherever  the  amount  of  the  rent  is  claimed  from 
the  tenant  by  a  right  paramount  to  that  of  the 
landlord.    When  the  tenant  paid  the  amount  to 
the  local  authority  the  payment  was  the  same  as 
if  he  had  paid  the  rent  to  the  landlord.  The  rent 
was  gone  and  with  it  the  right  of  the  defendants 
to  distrain.    The  distress  was  therefore  wrongful, 
as  there  was  no  rent  due.   [He  was  stopped.]  He 
referred  to 

Jones  v.  Karris,  3  Ex.  742 : 

Ryan  v.  Thompson,  17  L.  T.  Rep.  506;  L.  Rep.  3 

C.  P.  144; 
Thompton  v.  Lapworth  (uhi  sit  p.). 

Ridley,  J. — I  have  come  to  the  conclusion 
that  the  plaintiff  is  entitled  to  judgment.  I  think 
that  the  section  which  has  to  be  applied  in  this 
case  is  one  which  requires  a  little  consideration. 
The  question  raised  is  whether,  where  the  local 
authority,  under  sect.  96  of  the  Metropolis 
Management  (Amendment)  Act  1862,  have  taken 
steps  to  recover  from  the  tenant  or  occupier  the 
amount  of  the  expenses  due  in  respect  of  the 
making  and  repair  of  roads,  there  still  remains 
to  the  landlord  the  right  to  distrain  for  the  rent, 
in  respect  of  which  the  local  authority  have  made 


their  demands.   Sect.  9t>  itself  is  a  replacement 
of  sects.  217.  218,  and  219  of  the  Metropolis 
Management  Act  of  1855,  under  which  there  had 
been  a  decision  nearly  in  point  with  the  present 
case  which  was  cited  by  counsel  for  the  de- 
fendants.   But  before  I  refer  to  that  I  ought 
to  say  in  a  few  words  the  way  in  which  I  read 
the  effect  of  this  enactment.   The  Act  of  1362 
itself  contains  other   provisions  in  an  earlier 
section — sect.  77 — by  which  there  is  given  to 
the  local   authority  a  right  to  recover  from 
the  owner  these  expense.",  which  are  matters 
wholly  for  the  owner.    The  local  authority  may 
recover  them  in  the  County  Court,  or  by  pro- 
ceeding in  a  summary  manner  before  a  justice 
of  the   peace;  but  Beet.  i>6  proceeds  to  give 
them  a  further  power,  and  it  is  a  power  which 
gives  them  a  right  to  go  to  the  owner  or  to  the 
occupier  in  enforcement,  in  point  of  fact,  of  their 
right  to  get  back  from  not  only  the  owner, 
whose  liability  it  is,  but  also  from  the  occupier, 
who  is  only  interested  in  the  matter  as  tenant  of 
such  owner,  the  expenses  to  which  they  have  been 
put.    [His  Lordship  read  sect.  t)6,  including  the 
proviso  at  the  end,  and  proceeded.]   It  is  upon 
the  words  of  the  section  that  I  have  read  that  the 
main  argument  arises.   Counsel  for  the  plaintiff 
says  that  the  rent  is  gone  ;  that  it  is  enacted  that 
the  money  which  is  demanded  from  the  tenant, 
and  which  ne  pays,  shall  be  actually  paid  as  pait 
of  such  rent ;  that,  therefore,  it  is  gone  as  rent, 
and  with  it  the  right  of  distraining  for  it ;  and, 
further,  that  the  proviso  at  the  end  of  the  section 
only  keeps  alive  such  contracts  as  may  exist  be- 
tween  the  landlord  and  the  tenant,  chiefly, 
according  to  the  words  of  the  statute,  in  respect 
of  the  payment  of  such  rates,  and  that  the  words 
"  any  contract  whatsoever "  would  have  relation 
to  a  contract  of  a  similar  nature  to  those  already 
specified — namely,  an  agreement  "that  the  occu- 
pier shall  pay  and  discharge  all  rates,  dues,  and 
sums  of  money  payable  in  respect  of  Buch  house." 
Counsel  for  the  defendants,  on  the  other  hand, 
contends  that  tbat  is  not  so,  and  that  the  tenant 
has  no  such  right  as  is  contended  for.   It  is  said 
that  the  tenant  has  a  right  to  deduct  the  expenses 
paid  by  him  unless  there  is  an  agreement  to  the 
contrary,  and  that  here  there  is  an  agreement  to 
the  contrary,  because  there  is  an  agreement  to 
this  effect  that  the  sum  of  money  duo  in  respect 
of  the  roads  shall  be  paid  by  aim.   It  is  said, 
therefore,  that  there  exusts  an  agreement  to  the 
contrary,  or  an  agreement  which  is  in  effect  to 
the  contrary,  because  there  is  an  agreement 
which   says    that    the    tenant    is    to  pay 
all   charges   imposed  by  the  local  authority 
in   respect  of  the   taking  over   and  paving 
the  roads  and  footpaths  abutting  upon  the  pre- 
mises, and  that  therefore  he  loses  his  right  of 
deducting  these  charges  from  the  rent ;  and  that 
he  can  only  deduct  these  charges  from  the  rent 
if  the  burden  of  paying  for  those  roads  falls  upon 
the  landlord  only,  and  not  upon  the  tenant  him. 
self.   Therefore  counsel  for  the  defendants  has 
contended  that,  according  to  the  proper  meaning 
of  this  section  and  the  authorities  which  he  has 
cited,  there  is  an  agreement  here  to  the  contrary 
under  the  closing  proviso,  and  that,  consequently, 
the  occupier  has  not  the  right  to  deduct  what  he 
has  paid  from  the  rent.   That  is  the  difference 
between  the  contentions  on  either  side  as  to  the 
meaning  of  this  section.   When  I  come  to  look  at 
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the  section  I  think  the  words  are  too  strong  with 
regard  to  the  payment  off  the  amount  of  rent  to 
admit  of  the  defendants'  construction.   The  sec- 
tion says  that  the  payment  by  the  tenant  to  the 
local  authority  is  to  be  taken  "  as  if  the  same  had 
been  actually  paid  to  such  owner  as  part  of  such 
rent."   Now,  if  it  had  been  paid  to  the  owner  as 
part  of  such  rent,  and  if  the  whole  amount  of  the 
rent  bad  been  thereby  paid,  then  the  rent  would  be 
gone,  and  if  the  rent  is  gone  the  landlord  cannot 
distrain  in  respect  of  it.   It  xas  not  necessary  for 
the  purposes  of  the  statute  that  the  words  should 
have  been  so  precise.   They  might  have  been 
enacted  in  a  much  less  specific  way.  but  when  we 
see  that  a  payment  when  made  sbill  be  taken  to 
hare  been  actually  paid  on  account  of  that  rent, 
it  appears  to  me  that,  prim*  facie,  the  rent  is 
gone.   It  may  not  hare  been  within  the  idea  or 
purview  of  those  who  drew  the  statute  that  it 
should  be  so,  but  I  think  the  proper  effect  to  be 
given  to  those  words  is  what  I  have  stated,  that 
the  rent  is.  prima  facie,  gone.   That  being  so,  is 
there  anything  in  the  proviso  to  show  that  the 
contrary  was  the  meaning  of  the  Legislature?  I 
think  not.   If  we  look  at  the  section  it  appears  to 
me  that  the  intention  of  the  Legislature  was  this : 
The  Legislature  gave  the  lccal  authority  a  remedy 
for  this  purpose  against  both  owner  and  occupier ; 
the  remedy  against  the  occupier  was  a  remedy 
against  him  in  respect  of  the  rent  which  he  held 
in  his  hands  and  which  he  owed  to  the  owner ; 
they  gave  the  right  to  take  that  rent  out  of  the 
hands  of  the  occupier  and  away  from  the  owner, 
and  (hey  took  from  the  owner,  therefore,  the 
right  to  the  rent.   The  right  to  the  rent,  there- 
fore— that  is,  so  much  of  the  rent  as  the  Uinnt 
had  had  to  pay  to  the  local  authority — was  gone. 
But  then  the  Legislature,  having  done  that, 
thought  that  they  must  make  some  provision  as 
t  what  might  be  the  state  of  things  between  the 
1  ndlord  and  the  tenant  according  to  the  lease  or 
the  agreement  of  tenancy  which  existed  between 
them.   Therefore  they  put  in  a  proviso  at  the  end 
of  the  section  which  bad  this  effect :  If  it  be  the 
fact  that  the  tenant  is  bound   to  his  landlord 
either  by  lease  or  by  some  covenant  or  agreement 
to  pay  these  expenses,  that  right  of  the  landlord 
is  still  to  survive.   Therefore  the  Legislature  put 
in  the  proviso  that  nothing  therein  contained 
should  "  affect  any  contract  whatsoever  between 
landlord  and  tenant" — any  contract,  I  mean, 
relating  to  matters  of  this  kind.    It  might 
possibly  be  argued  by  an  astute  tenant  that  if 
this  sum  of  money  had  once  been  paid  by  the 
tenant  in  respect  of  the  demand  maae  upon  him 
for  the  Tent  by  the  local  authority  it  had  been 
paid  already  ;  and  if  the  landlord  were  to  come  to 
the  tenant  and  say  :  "  Pay  me  that  which  is  due 
under  your  covenant  for  the  expenses  of  these 
roads,"  the  tenant,  if  he  were  astute,  might  say, 
"  I  have  paid  it.    Yon  may  call  it  rent,  but  I  have 
paid  it  already  as  the  amount  of  my  rent."  There- 
fore it  was  necessary  to  put  in  some  provision  to 
the  effect  that  the  tenant  should  still  remain  liable 
to  perform,  as  regards  his  landlord,  that  burden 
which  the  lease  cast  upon  him.   The  tenant  has 
relieved  himself  of  the  duty  of  paying  the  rent 
to  the  landlord.   He  baa  been  ordered  to  pay  it  to 
somebody  else,  and  as  rent  it  is  gone,  but  the 
landlord  has  left  to  him  the  right  iosay:  "You  have 
paid  the  rent  and  no  donbt  you  have  got  rid  of 
that,  but  you  are  still  liable  to  me  to  pay  that 


which  under  your  covenant  you  have  got  to  pay ; 
therefore  under  the  proviso  in  the  section,  which 
is  put  in  for  that  purpose,  I  have  got  a  right  to 
say  to  you,  pay  me  the  expenses  which  have  been 
laid  upon  my  shoulders  by  the  authorities."  I 
think  that  satisfies  the  meaning  of  the  section, 
and  i?  more  in  accordance  with  it  than  to  say,  as 
counsel  for  the  defendant  b  argued,  that  the  tenan  t 
has  not  a  right,  where  this  proceeding  has  been 

Eut  in  force,  to  come  and  say  that  the  rent  has 
een  paid.   He  contends  that  any  agreement  of 
the  kind  which  I  have  referred  to  takes  away 
from  the  tenant  the  right  to  say  that  he  has  so 
far  paid  the  amount  of  the  rent.   It  seems  to  me 
that  if  we  give  that  construction  to  the  proviso 
we  should  be  violating  tbe  actual  and  natural 
meaning  of  the  words  in  the  earlier  part  of  the 
section  j  whereas,  if  we  take  the  other  meaning,  it 
is  more  consonant  with  the  section,  and  it  is  com- 
pletely as  just ;  for  I  cannot  quite  see  that  there 
is  any  greater  reason  for  preserving  to  the 
landlord  a  right  to  distrain  for  that  which  is 
gone  than  there  is  for  the  other  view,  which,  sa- 
lt seems  to  me,  would  be  an  equally  just  provi- 
sion.  The  landlord  has  lost  his  rent  because  it 
has  had  to  be  paid  to  somebody  else,  but  the  rest 
of  the  burden  which  fell  upon  the  tenant  the 
landlord  has  still  got  the  right  to  enforce.  I 
cannot  see  any  objection  to  that  interpretation  of 
the  section.   There  is  another  part  of  the  section 
which  I  havo  left  out  for  the  time.   I  must,  ho*, 
ever,  refer  to  it  with  the  view  to  discussing  tbe 
decision  which  was  cited  for  the  defendants,  the 
case  of  Sweet  v.  Seager  (ubi  $up.),  which  is  tbe 
nearest  in  point  of  any  of  the  cases  which  have 
been  cited,  although  decided  upon  tbe  earlier 
statute  of  1855.    It  appears  to  me,  in  the  first 
instance,  that  that  case  was  not  argued  upon  this 
point.   That  gives  rise  to  a  suspicion  in  my  mind 
that  the  point  did  not  arise,  because,  whichever 
way  it  is  decided,  it  is  certainly  a  point  worth 
arguing.    Yet,  if  that  is  so,  it  is  singular  that 
neither  of  the  learned  counsel  engaged  in  tbe  case 
dealt  with  the  matter,  nor  did  tbe  court.  When 
I  look  at  the  facts  of  that  case  I  see  that, 
according  to  those  facts,  it  was  not  a  pro- 
ceeding  similar  to  this  at  all,    but  it  was 
some  other  proceeding.    The  facts  there  were 
theae:  "On  the  16th  Dec.  1856  the  plaintiff 
was  required  by  the  board  to  pay  and  did  pay  to 
tbe  board  the  sum  of  27/.  16«.  Sd.,  being  the 
amount  of  the  expenses  paid  by  the  board  for  the 
works.  On  the  25th  Deo.  1856  the  Bum  of  22/. 10*. 
became  due  from  the  plaintiff  to  tbe  defendant 
for  a  quarter's  rent  for  the  house  and  premises 
reserved  by  the  underlease.   The  plaintiff  claimed 
to  retain  the  said  sum  of  221. 10*.  iu  part  satisfac- 
tion of  the  Bum  of  27/.  16«.  Hd.  paid  to  the  board 
of  works.   On  the  22nd  Jan.  1857  tbe  defendant 
distrained  tbe  goods  of  the  plaintiff  on  the 
demised  premises  for  the  said  sum  of  222.  10s." 
Therefore  I  do  not  understand  how  that  could 
have  been  in  respect  of  a  similar  proceeding  to  this. 
As  to  the  amount  due,  in  dealing  with  tbe  amount 
which  the  tenant  has  got  to  pay — and  this  is  the 
part  of  the  section  which  I  left  out  at  first — tbe 
section  says  this  :  "  Provided  always,  that  no  such 
occupier  shall  be  required  to  pay  any  further  sum 
than  the  amount  o^  the  rent  for  tbe  time  being 
dne  from  him."   That  is  the  main  provision  and 
effect  of  the  section.    It  would  not  be  right  that 
the  occupier  should  be  ordered  to  pay  more  than 
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is  actually  due  from  him  to  the  owner ;  but  there 
is  another  consideration  which  comes  in  and 
which  made  it  necessary  to  add  a  few  words  to 
meet  this  contingency.  The  notice  is  given  first 
of  all,  but  some  rent  may  become  due  between 
the  time  when  the  notice  is  given  and  the  time 
when  the  payment  is  made.  Then  the  proviso  eaya 
that  for  such  rent  which  may  accrue  due  daring 
those  few  days,  there  still  shall  be  the  right  and 
the  authority  to  proceed  under  the  section  as  far 
as  that  amount  of  rent  may  go.  I  think  the 
words  of  the  proviso  clearly  mean  that.  The  pro- 
viso says :  "  Kent  which  is  for  the  time  being  due, 
or  which,  after  such  demand  .  .  .  and  after  notice 
not  to  pay  his  landlord  .  .  .  becomes  payable  by 
such  occupier  "—that  is  to  say.  which  may  accrue 
due  in  that  interval.  Farther  on  the  section 
says:  "But  the  buiden  of  proof  that  the  sum 
demanded  from  any  such  occupier  is  greater  than 
the  rent  due  by  him  at  the  time  of  such  notice, 
or  which  has  since  accrued,  shall  lie  upon  such 
occupier."  I  think,  therefore,  that  that  is  the 
meaning  of  those  words.  That  being  so,  I 
cannot  see  how  Sweet  v.  S eager  (ubi  $up.)  could 
really  have  been  decided  upon  this  point,  though 
it  may  be  so.  I  think  it  must  have  been  other- 
wise,  and  that  my  reading  of  those  wordB  is 
according  to  the  natural  sense,  which,  as  it 
appeara  to  me,  is  the  sense  I  have  indicated. 
There  was  one  other  decision  cited  for  the  de- 
fendants, the  case  of  Thompson  v.  Lapworth  (ubi 
sup.).  The  point  of  that  case,  as  counsel  for  the 
defendants  said,  is  not  immediately  this  point, 
but  incidentally  the  subject  was  discussed  by 
Willes,  J.,  who  says  :  ••  The  effect,  therefore,  of 
the  96th  section  is  to  give  a  remedy  against  the 
tenant,  who  is  to  be  allowed  to  recoup  himself  out 
of  the  rent  due  from  bim  unless  there  be  some 
agreement  between  himself  and  his  landlord  to 
the  contrary."  There  seems  to  me  nothing  in 
those  words  which  is  contrary  to  what  I  have  said. 
The  learned  judge  is  there  dealing  generally 
with  the  effect  of  the  section,  and  it  cannot  be 
suggested  that  he  was  thinking  of  the  question 
whether  or  not  the  landlord  still  had  a  right  to 
distrain.  What  he  says  is  that  there  is  a  remedy 
against  the  tenant,  that  is  true;  that  the  tenant 
has  a  right  to  recoup  himself  out  of  the  rent  due 
from  him,  and  that  is  also  true  in  a  general  sense, 
in  accordance  with  what  I  have  said  in  this  case, 
unless  there  be  some  agreement  between  himself 
and  his  landlord  to  the  contrary.  In  that  case  he 
could  not  recoup  himself  because  he  fctill  would 
remain  liable  to  the  covenant  by  which  he  is  com- 
pellable to  pay  the  expenses.  The  case  is  one 
which  is  capable  of  argument,  but  I  have  come 
to  the  conclusion  that  in  this  case  the  right  of 
distraint  is  gone.  Therefore  there  will  be  judg- 
ment for  the  plaintiff  for  bOL,  the  amount  found 
by  the  jury ;  and  also,  the  defendants  will  fail  to 
recover  the  '101.  which  they  claim  to  be  due  for 

r*n*'  Judgment  for  the  plaintiff. 

Solicitor  for  the  plaintiff,  Alexander  Pope. 
Solicitors  for  the  defendants,  Todd,  Dennes, 
and  Lamb. 


Tuesday,  Jan.  26. 
(Before  Wills  and  Kennedy,  JJ.) 
Blake  v.  Midland  Railway  Company. (a) 
Employer  and  workman  —  Injuries  by  accident — 
Compensation  —  Agreement    /or   payment  of 
weekly  turn — Suite  quint  acceptance  of  work  at 
reduced  wages  —  Application  ly  wcrkman  to 
have  memorandum  of  agreinunt  registered — 
"  Qenuintneis  "  of  memorandum —  Workmen's 
Compensation  Act  1S97  (CO  &  CI  Vict.  c.  37), 
schea.  2,  clause  8. 

A  workman  received  injuries  ly  accident  which 
rendered  him  for  a  time  totally  incapable  of 
work.  He  agreed  to  accept  compensation  under 
the  Workmen's  Compensation  Act  1S97,  and  an 
agreement  was  duly  entered  into  between  him 
and  his  employers,  by  which  he  was  to  receive 
half  his  average  weekly  earnings  at  the  time  of 
the  accident.  He  partially  recovered,  and  ica* 
offered  and  accepted  Jrom  his  employers 
lighter  work  at  reduced  wages.  On  his  resump- 
tion of  work  at  the  reduced  wages,  he  admitted 
that  he  was  no  longer  entitled  to  the  former 
weekly  sum  as  compensation,  and  negotiations 
took  place,  but  no  new  agreement  was  come  to 
as  to  the  weekly  amount  of  compensation  he  was 
to  receive  in  addition  to  his  reduced  wages. 
The  workman  subsequently  applied  to  a  County 
Court  to  have  the  memorandum  of  the  agree- 
ment registered  under  sehed.  2,  clause  8,  of  the 
Workmen's  Compensation  Act  1897,  but  the 
County  Court  judge  refuted  to  register  the 
memorandum  of  the  agreement  upon  the  ground 
that  the  memorandum  was  not  then  applicable 
to  the  facts  of  the  case,  and  that  therefore  the 
agreement  was  not  then  "genuine"  within  the 
meaning  of  the  rules. 

Held,  that  the  word  "  genuineness "  in  clause  8 
refers  to  the  memorandum  and  not  to  the  agree- 
ment, and  that,  as  the  memorandum  accurately 
represented  the  agretmtnt  which  had  been  come 
to,  it  was  a  "  genuine  "  memorandum  within  the 
meaning  of  the  clause,  and  ought  to  have  been 
registered,  although  the  agreement  itself  was  no 
longer  applicable  to  the  altered  circumstances  of 
the  case. 

Appeal  from  the  decision  of  the  judge  Derby 
County  Court,  upon  an  application  made  by  the 
applicant  Blake  to  bave  a  certain  memorandum 
of  agreement  registered  under  the  provisions  of 
ached.  2.  clause  8,  of  the  Workmen's  Compensation 
Act  1897. 

The  applicant  wan  a  workman  employed  by 
the  respondents,  the  Midland  Railway  Company,, 
and  was  engaged  as  a  (■hunter.  While  in  the 
service  of  the  refpondtnts,  on  the  2-lth  Jan.  1902 
be  met  with  a  tericus  accident  to  his  foot,  in 
consequence  of  which  he  was  taken  to  a  hospital, 
and  be  lost  his  leg  below  the  tight  knee.  He 
was  about  thirty-nine  years  of  age,  and  bad  a 
wife  and  two  children. 

The  accident  was  admitted,  and  at  the  time  of 
the  accident  on  the  24th  Jan.  1902  his  average 
weekly  earnings  before  the  accident  were  admitted 
to  be  25s.  Id. 

In  consequence  of  the  accident  he  was  totally 
incapacitated  from  work  up  to  the  23rd  Feb. 
1903,  and  this  total  incapacity  up  to  that  date 
was  admitted,  and  during  that  period  he  received 

(«>  Beported  by  W.  W.  Qiw.  Eiq..  B»nl»ter.»t-L»w. 
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12*.  7<t.  a  week  up  to  Saturday,  the  '21st  Feb. 
1903,  being  the  maximum  amount  of  compensa- 
tion  under  the  scale  of  compensation  in  the 
1st  schedule  to  the  Workmen's  Compensation 
Act.  Partial  incapacity  was  admitted  still  to 
continue. 

On  the  23rd  Feb.  1003  the  applicant,  baring 
partially  recovered  from  the  effects  of  the  acci- 
dent, was  given  light  work,  and  started  to  work 
again  with  the  railway  company,  at  18*.  a  week, 
as  signalman  at  Burton. 

On  the  7th  May  the  applicant  signed  the 
following : 

Kettering  Station.- 7th  May  1902.— I  hereby  elect  to 
accept  from  the  Midland  Kailwey  Company  oompen»a 
tion  under  the  Workmen  *  Compensation  Aot  1897,  for 
the  injuries  received  by  mo  at  Kettering;  on  the  24th 
Jan.  1902,  and  abandon  any  other  claim,  if  any,  that  I 
may  have  against  the  company  in  respeot  of  such 
injuries. 

On  the  same  day  the  appellant  and  the  railway 
company  had  come  to  an  agreement  whereby  the 
company  agreed  to  pay  12*.  7d.  a  week  as  com- 
pensation during  the  total  or  partial  incapacity  of 
the  appellant,  and  the  appellant  made  and  signed 
the  memorandum  to  that  effect. 

In  July  1903  the  applicant  sent  tbe  memo- 
randum to  the  County  Court  for  the  purpose  of 
having  it  registered,  according  to  the  provisions 
contained  in  ached.  2,  clause  8,  of  the  Workmen's 
Compensation  Act  1897. 

On  the  hearing  of  this  application,  it  was 
admitted  on  behalf  of  tbe  railway  company  that 
there  was  an  agreement  to  the  effect  of  this 
memorandum  so  long  as  the  total  incapacity 
lasted,  hut  objection  waj  taken  on  their  behalf  to 
this  agreement  being  filed,  as,  since  the  applicant's 
resumption  of  work  in  Feb.  1903  he  was  only 
entitled  at  the  most  to  7s.  a  week,  and  that  there- 
fore  the  memorandum  in  its  present  form  was 
inapplicable,  and  should  not  be  bled. 

Toe  applicant  admitted  in  his  evidence  that  he 
asked  for  •>«.  lOd.  a  week  when  he  got  wages  at 
IS*,  a  week,  and  he  said  that  negotiations  had 
passed  between  them  for  the  payment  of  a  lump 
sum. 

The  learned  judge  gave  judgment  as  follows  : 
I  find  as  a  fact  that  on  Blake's  resumption  of  wotk 
in  Feb.  1903  he  admitted  that  he  was  no  longer  entitled 
to  12*.  7(1 ,  mentioned  in  this  propoaod  application,  and 
claimed  as  compensation  tit.  10rf.  a  week  in  addition  to 
his  wages  of  1 8*.,  and  opened  negotiations  with  tbe 
company  on  that  basis  j  1  therefore  dismiss  the  applica- 
tion on  the  ground  that  this  memorandum  at  the  pre- 
sent lime  is  not  applicable  to  the  facts  of  the  case,  and 
that  no  agreement  bad  been  oome  to  between  the  parties 
which  is  applicable  to  the  present  circumstances,  and 
that  therefore  thia  agreement  is  not  now  genuine,  within 
tbe  meaning  of  these  rules.  Applicant  to  pay  costs  of 
application  ouaoalo  I].  Stay  of  eieoution  for  twenty -one 
days,  and  leave  to  appeal,  if  necessary. 

The  applicant  tppeuled. 

Clause  S  of  sthed.  2  of  the  Workmen's  Com- 
pensation Act  ls)7  (00  Jc  01  Vict.  c.  37)  provides : 

Where  the  amonit  of  compensation  under  this  Act 
shall  have  been  lUcertained,  or  any  weekly  payment 
varied,  or  any  ot|ier  matter  decided  under  this  Aot, 
either  by  a  commi  ttee  or  by  an  arbitrator  or  by  agree- 
ment, a  memorandum  thereof  shall  be  sent,  in  manner 
prescribed  by  rules  cf  coort,  by  the  said  committee  or 
arbitrator,  or  by  anv  2>arty  interested,  to  tbe  registrar 
of  tbe  County  Court  ffv  the  district  in  which  any  person 
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entitled  to  snoh  com|>ensation  resides,  who  shall,  subject 
to  such  rules,  on  being  tatis6od  as  to  its  genuineness, 
record  anch  memorandum  in  a  speoial  register  without 
fee,  and  thereupon  the  said  memorandum  shall  for  all 
purposes  be  enforceable  as  a  County  Conrt  judgment. 
Provided  that  the  County  Court  judge  may  at  any  time 
rectify  such  register. 

S.  T.  Erans,  K.C.  (C.  Edwards  with  him)  for 
tbe  applicant.— The  County  Court  judge  was 
wrong  in  not  registering  tbe  memorandum.  Tbe 
application  to  register  a  memorandum  of  an 
agreement  settling  the  amount  of  compensation 
under  the  Workmen's  Compensation  Act  is  made 
under  clause  8  of  sched.  2  of  the  Act.  Under 
that  clause  the  County  Court  registrar  or  judge 
is  bound  to  register  the  memorandum  "  on  being 
satisfied  as  to  its  genuineness."    Tbe  learned 
judge  placed  a  wrong  meaning  on  the  word 
"genuineness."    He  says  that  he  dismissed  tbe 
application  on  the  ground  that  the  memorandum 
at  the  time  was  not  applicable  to  the  facts  of  tbe 
case,  and  that  no  agreement  had  been  come  to 
which  was  applicable  to  the  present  circumstances 
of  the  case.   He  seem 9  to  have  been  of  opinion 
that  the  word  "genuineness"  referred  to  the 
agreement,  and  not  to  the  memorandum  ;  but  in 
the  clause  the  word  "  genuineness  "  refers  clearly 
to  tbe  memorandum  and  not  to  the  agreement. 
The  clause  saye  that  the  memorandum  is  to  be 
sent,  and  that  tbe  registrar  is  to  register  it,  on 
being  satisfied  of  "its" — that  is,  the  memoran- 
dum s — "  genuineness."     Tbe  memorandum  in 
this  case  was  a  genuine  memorandum  within  the 
meaning  of  the  rules;  it  was  the  memorandum  of 
the  actual  agreement  that  had  been  made,  and  it 
was  admitted  to  be  a  genuine  memorandum,  and 
ought  to  have  been  registered.    It  was  wholly 
immaterial  that  tbe  circumstances  may  have 
changed.    The  change  of  circumstances  did  not 
in  the  leant  affect  the  memorandum  of  the  former 
agreement,  or  the  genuineness  of  such  memo- 
randum.   No  injustice  could  be  done  by  regis- 
tering tbe  memorandum  as  it  stood,  because  there 
is  a  power  to  review  the  weekly  payments  on  the 
request  of  either  party.    There  is  no  decision  in 
this  country  directly  in  point.  In  Field  v.  Longden 
and  Sons  (85  L.  T.  Rep.  571,  at  p.  573;  J902)  1 
K.  B.  47,  at  p.  53),  Collins,  M.K.,  dealing  with 
this  very  clause — clause  8  of  sched.  2 — says  that 
that  clause  is  an  important  provision  as  showing 
the  scheme  of  the  Act  to  l)e  that  the  workman  is 
to  get  compensation  with  as  little  expense  as 
possible.    There  is  no  limitation  of  time  within 
which  this  memorandum  under  clause  8  is  to  be 
registered : 

Cochrane  v.  Trail!  and  Sont,  3  Fraser,  27  : 
Cammick  v.  Qlaegou  iron  and  Steam  Company,  4 
Fraser,  198. 

The  judgment  of  the  Lord  Justice-Clerk,  in  the 
latter  case,  shows  that  "  the  placing  of  a  memo- 
randum of  an  agreement  on  tbe  register  is  of  the 
nature  of  a  ministerial  and  administrative  act, 
and  that  it  in  no  way  prejudices  the  rights  of  the 
parties,  for  a  party  can  at  once  apply  to  have  the 
arrangement  made  by  it  modified  or  put  an  end 
to  if  grounds  can  be  Btated  for  bo  doing."  That 
is  a  decision  exactly  in  point  here. 

J.  D.  Crawford  for  the  respondents.  —  Tbe 
learned  County  Court  judge  was  right  in  refusing 
to  register  the  memorandum  of  the  agreement. 
The  judge  has  found  as  a  fact  that  on  the  work- 
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man's  resumption  of  work  in  Feb.  1903  be 
admitted  that  be  was  no  looger  entitled  to  the 
wbole  12*.  Id.  a  week,  and  claimed  only  6*.  10d. 
in  addition  to  his  wages  of  18«.  a  week,  and  that 
he  opened  negotiations  with  the  company  on  that 
basis.  So  that  at  the  time  when  the  application 
to  register  was  made  the  applicant  himself 
admitted  that  the  agreement  which  he  sought  to 
register  was  no  looger  applicable  to  the  circum- 
stances  of  the  case.  That  is  a  finding  of  fact 
which  is  binding  upon  the  court,  and,  if  there  is 
any  evidence  on  which  the  County  Court  judge 
could  come  to  that  conclusion,  then  this  court 
will  not  interfere.  The  County  Court  judge  was 
right  in  finding  that  the  original  agreement  had, 
by  the  course  which  this  workman  had  adopted, 
come  to  an  end  between  the  parties.  Before  the 
memorandum  can  be  registered  under  clause  8,  the 
judge  has  to  be  satisfied  as  to  its  "genuineness." 
Here  there  was  no  "  genuineness "  within  the 
meaning  of  this  clause.  The  memorandum  was  the 
memorandum  of  an  agreement  which  had  entirely 
ceased  to  be  applicable  to  the  circumstances  of  the 
case.  What  the  judge  is  to  register  is  an  agree- 
ment which  is  in  existence,  not  only  as  to  liability, 
but  also  as  to  amount  at  the  time  when  the  applica- 
tion to  register  is  made.  That  is  what  is  meant 
by  "  genuineness  "  in  the  clause,  and  the  judge 
can  only  register  "on  being  satisfied  as  to  its 
genuineness,"  and  the  clause  goes  on  to  say: 
"And  thereupon"  — that  is,  after  registration 
— "  the  said  memorandum  shall  for  all  purposes 
be  enforceable  as  a  County  Court  judgment.  If 
the  judge  had  registered  the  memorandum  in  the 
present  case,  inasmuch  as  the  agreement  showed 
that  the  weekly  payments  were  12*.  7d.  a  week, 
then  upon  registration  the  original  agreement  as 
to  the  12*.  Id.  would  have  been  enforceable  as  a 
County  Court  judgment,  which  would  have  been 
a  great  injustice  to  the  railway  company,  as  all  the 
workman  himself  asked  for  was  6*.  lOd.  a  week 
in  addition  to  his  new  wages.  That  alone  shows 
that  it  could  not  have  been  intended  to  register 
a  memorandum  of  an  agreement  which  has  in 
fact  ceased  to  exist.  The  agreement  to  be  regis- 
tered must  show  two  things,  an  agreement  as  to 
liability  and  as  to  liability  for  so  much  per  week 
(per  Collins,  M.R.  in  Field  v.  Longden  and  Son*, 
nbi  tup.),  or,  as  put  by  Mathew,  L.J.  in  the  same 
case,  it  must  show  three  things — liability  to  pay, 
the  amount  of  compensation,  and  the  duration  of 
the  compensation. 

Wills,  J. — I  do  not  think  that  there  is  any 
doubt  on  this  point,  and  the  case  seems  to  me  to 
be  entirely  free  from  all  practical  difficulties. 
Every  description  of  practical  difficulty  has  been 
suggested  by  counsel  for  the  railway  company, 
but  in  point  of  fact  I  think  them  is  none.  The 
Act  of  Parliament  is  as  clear  as  can  be.  There 
is  an  agreement  which  has  been  come  to  with 
reference  to  compensation.    The  workman  is 
entitled  by  the  compensation  rales  of  the  Act  to 
have  that  agreement  registered,  and  I  think  it 
has  been  held  that  there  is  no  limit  of  length  of 
time  within  which  it  is  to  be  registered.  The 
workman  in  this  case  has  applied  to  have  the 
agreement  registered,  and  the  answer  to  that  is 
that  the  agreement,  which  was  come  to  in  1902, 
iB  no  longer  applicable  to  the  present  circum- 
stances of  the  case.   So  far  that  is  conceded.  It 
is  conceded  that  in  its  entirety  the  agreement  is 
not  applicable  to  the  present  circumstances  ;  but 
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is  that  any  reason  why  it  should  not  be  recorded 
as  having  been  the  agreement  come  to  at  the  time 
between  the  parties?  It  is  very  important  that 
it  should  ba  recorded,  because  it  prevents  the 
necessity  of  beginning  proceedings  under  the 
Workmen's  Compensation  Act  de  novo,  and  ap- 
plying for  either  a  fresh  agreement  or  an  arbitra- 
tion and  taking  proceedings  which  are  more  or 
less  cumbrous  and  expensive,  when  the  greater 
part  of  them  has  been  rendered  unnecessary  by  the 
agreement  which  has  been  already  come  to.  It 
is  to  be  observed  that  all  the  rules  require  to  be 
ascertained  iB  not  whether  the  agreement  is  in 
force  at  the  time  of  the  application,  but  whether 
the  record  of  the  memorandum,  which  is  to  be 
registered,  is  genuine — that  is  to  say,  whether  it 
honestly  or  truthfully  represents  the  agreement 
which  was  then  come  to  between  the  parties.  There 
is  no  question  about  it  in  the  present  case,  that 
what  is  sought  to  be  registered  did  so  represent 
the  agreement  which  was  come  to  between  the 
parties;  and  therefore,  looking  merely  at  the 
words  of  the  Act,  I  cannot  see  what  obstacle 
there  is  to  the  agreement  being  recorded.  But 
counsel  for  the  respondents  says  that  it  would 
work  injustice,  and  if  he  could  have  satisfied  me 
that  to  allow  the  agreement  to  be  registered 
would  necessarily  work  injustice,  I  should  have 
been  very  much  inclined  to  say  that  I  do  not 
believe  that  the  Act  ever  meant  to  do  injustice, 
or  to  do  anything  except  what  is  right,  and 
if  he  could  satisfy  me  that  it  necessarily  would 
work  injustice,  then  I  should  try  all  I  could 
to  find  some  other  explanation  of  the  mean- 
ing of  these  sections.  But  I  cannot  myself 
see  that  there  is  the  least  fear  of  its  doing 
injustice.  It  is  quite  true  that  the  Act  says  in 
scned.  2,  clause  8,  that  the  agreement,  when  once 
recorded,  shall  operate  as  a  County  Court  judg- 
ment—tbat  is  to  say,  that  when  it  is  recorded 
as  to_12».  Id.  a  week,  it  gives  the  workman  a 
primi  facie  right  to  go  to  the  court  to  take  out 
execution  for  12*.  Id.,  or  for  whatever  sum  may  be 
due  on  the  basis  of  12*.  Id.  a  week.  But  the  pro- 
ceedings of  all  courts,  and  the  application  of  their 
judgments,  are  always  subject  to  the  control  of  the 
court,  and  if  the  court  sees  that  its  process  is 
sought  to  be  made  use  of  for  what  would  bo 
scarcely  less  than  a  dishonest  purpose,  under  the 
circumstances  of  this  case,  the  court  always  baa 
an  inherent  jurisdiction  to  prevent  anything  of 
that  kind  from  being  done,  and  an  application  to 
the  County  Court  judge  on  the  ground  that  t> 
enforce  this  equivalent  to  a  judgment  for  a  sum 
based  on  12*.  Id.  a  week  would  be  inequitable 
between  the  parties,  and  would  be  contrary  to 
good  faith  and  justice,  would  succeed.  The 
judge  might  have  som*  little  trouble  in  saying 
whether  it  should  be  (>«.  10d.,  or  6*.  i)d.,  or  5s.  6d. 
a  week  *,  but  that  is  a  matter  which  we  constantly 
have  to  deal  with  in  cases  of  this  kind,  and  there 
does  not  seem  to  be  anything  in  that  objection 
founded  upon  such  a  difficulty  as  that  against  allow- 
ing this  to  be  recorded.  If  the  respondents  in  the 
present  case  had  come  to  a  fresh  agreement  with 
the  workman,  they  might  have  registered  that 
agreement,  and  there  would  have  been  an  end  of 
it.  Bat  they  have  not  done  so,  and  it  would  be 
unjust  to  leave  the  workman  without  remedy, 
so  that  he  would  have  nothing  upon  which  he 
could  issue  execution  without  going  through  a 
!  fresh,  elaborate  and  expensive  process;  and 
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inasmuch  as  the  question  of  quantum,  upon 
proper  application  to  the  judge,  is  always  subject 
to  review,  I  do  not  see  the  difficulty  or  the 
injustice.  Let  me  point  out  what  was  pointed 
pointed  out  to  me  by  my  brother  Kennedy  in  the 
course  of  the  argument,  an  observation  exceed- 
ingly to  the  point  on  this  part  of  the  cas\  that 
if  the  agreement  had  been  recorded  in  the  first 
instance,  when  there  was  no  doubt  about  its  being 
operative,  it  would  have  had  precisely  the  same 
efftot,  and  upon  the  return  of  the  workman  to 
wot  k  and  his  getting  his  18*.  a  week,  exactly  the 
same  difficulty  would  have  arisen.  There  being 
uo  fresh  agreement,  the  agreement  recorded 
would  have  oeen  enforceable  for  12s.  7d.  a  week, 
or  a  sum  based  upon  that,  without  interference; 
but  interference  would  have  taken  place  because 
justice  required  it,  and  inasmuch  as  nothing 
except  putting  an  end  to  the  agreement  by  a  fresh 
agreement  could  have  prevented,  or  ought  to 
prevent,  the  workman  from  having  the  benefit  of 
the  judgment  of  some  sort  or  other,  enforceable 
for  a  ]  roper  amount,  the  difficulty  which  seemed 
to  counsel  for  the  respondents  insuperable  under 
the  present  circumstances,  would  have  been 
exactly  the  same  if  the  agreement  had  been 
registered  in  the  Bret  instance,  when  nobody  could 
have  doubted  about  the  propriety  of  its  registra- 
tion, lint  where  the  learned  County  Court  judge 
made  a  mistake  was,  in  my  opinion,  in  confound- 
ing the  registration  of  the  memorandum  with 
■the  regif.tration  of  the  agreement.  What  the 
•County  Court  judge  has  to  be  satisfi-d  of  is. 
not  that  the  agreement  is  applicable  to  the 
present  circumstances,  but  that  it  waB  come  to, 
and  that  tbe  record  of  it  in  the  memorandum 
proposed  to  be  registered  is  correct.  When 
those  two  elements  are  present,  it  seems  to  me 
that  the  workman  is  entitled  as  a  matter  of 
right  under  the  Act  of  Parliament  to  have  the 
agreement  registered. 

Kennedy,  J. — As  we  are  reversing  the  decision 
of  the  learned  County  Court  judge.  I  think  out 
of  respect  for  him  I  should  add  a  few  words, 
though  I  fay  generally  that  I  quite  agree  with 
what  my  learned  brother  has  said.  With  great 
respect  to  the  learned  judge  and  the  counsel  who 
argued  in  support  of  bis  judgment.  I  do  not  think 
it  is  really  a  difficult  case.  The  Workmen's  Com- 
pensation Act  provides  for  an  agreement  between 
the  parties  which  shall  save  procedure  under  tbe 
other  methods  which  the  Act  gives  tbe  workman 
iu  order  to  obtain  compensation.  Tbe  Act  not 
■only  sanctions  such  an  agreement,  but  it  provides 
for  an  official  record  of  the  agreement,  and  there 
is  in  that  part  of  the  Act  which  provides  for  such 
a  tecord  no  stipulation  as  to  the  time  within 
which  h  record  of  the  agreement  shall  l>e  applied 
for.  Further,  it  provides  for  no  objection  being 
permissible  before  the  learned  County  Court 
judge,  except  one,  that  the  memorandum  which  it 
is  proposed  to  place  on  record  is  not  genuine. 
That  is  provided  for  in  terms  in  the  schedule  in 
this  sense  that  the  only  objection  contemplated 
is  an  objection  to  its  genuineness,  and  tbe  learned 
County  Court  judge  here  is  obliged  to  find,  in 
ord?r  to  justify  his  judgment,  that  the  document 
was  nut  then  genuine  within  the  meaning  of  the 
ekiuse.  Willi  great  respect  to  the  learned  judge 
I  have  never  heard  the  word  "genuine  "  so  used. 
A  judgment  is  not  the  lesB  genuine  aa  a  trans- 
action if  it  wjg  genuine  when  made,  say,  five 


years  ago,  though  something  else  has  been  sub- 
stituted for  it  in  the  meantime,  which  may  be  an 
answer  to  any  proceedings  under  the  judgment ; 
but  the  judgment  is  genuine  all  the  same.  The 
question  of  genuineness  means  that  the  parties 
who  appear  to  be  parties  made  tbe  agreement 
which  is  described  in  tbe  document.  That  is 
all  it  means;  and  it  seems  to  me  that  it  would 
be  using  the  word  "genuine"  in  a  seuse  for 
which,  in  my  opinion,  there  is  no  sort  of  jus. 
tification  to  s«y— which  is  the  reason  given 
by  the  learned  judge— that  he  holds  that  "  this 
agreement  is  not  now  genuine  within  the  meaning 
of  these  rules,"  when  the  reason  given  is  that  in 
fact  there  has  been  a  change  of  circumstances 
which  would  make  the  carrying  out  of  these  terms 
now  no  longer  fair.  When  we  come  to  look  at  the 
form  of  miord,  which  is  form  16  in  the  Workmen's 
Compensation  Rules  1898.  we  see  bow  carefully 
any  mistake  is  guarded  against  by  their  recording 
— lor  that  is  the  form  of  the  record — the  memo- 
randum. First  of  all,  it  has  to  give  the  date  of 
injury;  and,  secondly,  " thut  on  tbe  day  of 
the  following  agreement  was  come  to  by 
and  between  the  said  A.  B.  and  tbe  said  C.  D 
and  Co.  Limited,  that  is  to  say  :'"  If  that  is  so. 
then  it  seems  to  me  that  what  was  sought  to  be 
done  here  is  a  matter  against  which  time  had  no 
effect,  and  that,  it  being  admitted  that  the  docu- 
ment was  genuine,  the  learned  judge  had  nothing 
else  to  inquire  into  or  to  do.  What  tbe  effect  of 
recording  the  agreement  is  on  the  enforceability 
of  it  is,  as  my  brother  has  pointed  out,  a  matter 
on  which  proceedings  could  be  taken,  and  they 
could  be  taken  as  regards  tbe  future  immediately, 
if  circumstances  had  changed,  by  the  employer 
taking  steps  to  revio  v.  The  change  of  circum- 
stances can  be  availed  of,  if  it  is  sought  to  enforce 
tbe  agreement  as  a  County  Court  judgment,  by 
proceedings  before  the  learned  County  Court 
judge  to  stay  the  proceedings  on  the  judgment 
except  on  terms.  Speaking  for  myself,  I  would 
seek  to  give  an  interpretation  to  statutes  iu  order 
to  avoid  any  possible  injustice,  but  I  am  also 
bound  to  say  that  I  think,  having  regard  to 
the  relations  of  workmen  with  employers,  if 
the  employers  find  that  the  workman  is  getting 
better,  and  if  they  are  able  to  give  him, 
and  he  is  abh  to  do  for  them,  other  work, 
which  bhows  that  the  scheme  of  the  agree- 
ment is  no  longer  applicable,  it  is  not  un- 
reasonable, and  not  too  much  for  the  workman 
to  ask  the  employers  lo  say,  record  the  agree- 
ment now,  and  at  once  apply  for  a  revhw.  Times 
have  changed,  and  why  should  it  not  lie  on  them 
to  do  it.  In  this  case  it  is  not  pretended  that 
any  other  agreement  was  ever  come  to,  or  that 
there  was  auy  answer  in  U»  to  the  agreement 
whiob  was,  in  fact,  come  to,  had  it  stood  outside 
the  statute,  simply  as  an  agreement  enforceable 
in  law  between  the  parties.  Terms  were  offered, 
and  the  workman  who  bad  lost  one  leg  and  bad 
got  better  and  was  able  to  do  some  work,  was 
very  properly  willing  to  accept  work,  and  the 
only  question  was  some  difference  between  2s.  and 
3s.  as  to  the  amount  of  the  wages,  but  no  new 
agreement  was  come  to.  If  it  had  happened  that 
by  reason  of  the  record  of  this  agreement  it  could 
be  only  in  the  future  that  the  pay  could  be 
reviewed,  I  do  not  really  think  that  any  great 
injustice,  or  any  injustice,  would  have  fallen  on 
the  railway  company  if  they  had  chosen,  on  this 
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ogreement  being  recorded,  not  to  apply  for  any 
review,  but  to  pass  months  iu  pajing  this  work* 
man  in  some  employment,  not  giving  uim  another 
agreement  and  disputing  with  him  simply  as  to 
whether  they  were  to  pay  6*.  or  U.  They  had  it 
in  their  own  hands  in  a  moment  to  give  him  that 
which,  either  by  agreement  or  by  proceedings  for 
review  under  the  Act,  would  have  l>een  the  proper 
amount,  and,  therefore,  the  diminished  amount  of 
compensation.  For  these  reasons  it  appears  to  me 
that  there  wns  really  no  answer  to  this  applica- 
tion. I  Bhould  personally  bo  very  sorry  in  these 
cases,  in  which  the  great  object  is  to  do  justice 
and  at  the  same  time  to  save  expense,  to  have  to 
come  to  the  result,  which  counsel  for  the  railway 
company  asks  us  to  come  to—namely,  that  this 
man  should  have  to  start  expensive  proceedings 
to  obtain  compensation  now  under  the  Act,  when 
I  he  only  difference  between  the  parties  is  some 
2s.  a  week,  though,  of  course,  if  the  law  obliged 
us  to  come  to  that  conclusion  we  should  be 
bound  loyally  to  do  it. 

Appeal  allowed.  Case  remitted  to  the  County 
Court  judge  with  a  direction  that  the  memo- 
randum of  agreement  should  be  recorded. 
Leave  to  appeal  refute  J. 

Solicitors   for    the    appellant,    Dubois  and 
Williams,  for  Flint  and  Son,  Derby. 
^S^icitors  for  the  respondents,  lieale  and  Co., 


Wednesday.  Feb.  3. 

(Before  Lord  Alvirstonn.  C.J.,  Wills  and 
Kennedy,  JJ.) 

Stiles  (app.)  c.  Galinski  (reap);  Noekh  and 
Nokes  (app.)  v.  Matob,  Ac,  of  Islington 
(re«p«.).(a) 

Public  health  (London)- — Bylaw*  —  Lodging, 
house — Cleansing  at  stated  times — Liability  of 
"  landlord  " — No  provision  in  by-late  for  notice 
to  landlord — Valiaity  of  by-law — Public  Health 
(London)  Act  1891  (54  &  55  Vict.  c.  76),  s.  94. 

Under  the  provisions  of  sect.  94  of  the  Public 
Health  (London)  Act  1891,  by  which  sanitary 
mtthoriiies  are  enjoined  to  make  by-laws  for 
(amongst  other  things)  "  the  cleansing  and  lime' 
washing  at  stated  times  of  the  premise*)  "—Ma/ 
it,"  of  a  house  or  part  of  a  house  which  islet  in 
lodgings  or  occupied  by  members  of  more  than 
one  family  " — a  metropolitan  borough  council 
made  by-laws  wherein  "  lodging-house "  was 
defined  as  "  a  house  or  part  of  a  house  which  is 
let  in  lodgings  or  tKcupied  by  members  of  more 
than  one  family."  One  of  thete  by- laws  provided 
that  "  the  landlord  of  a  lodging-house  shall  in 
the  first  week  of  the  ntonlh  of  April  in  every 
year  cause  every  part  of  the  premises  to  be 
cleansed."  The  by-law  contained  no  provision 
as  to  the  giving  of  notice  to  the  "  landlord,"  who 
was  defined  as  including  the  jnrson  who  received 
or  was  entitled  to  rjecire  the  rack  rent  of  the 
lodging-house  or  the  profits  arising  from  the 
letting. 

Held,  that  the  by-law  was  unreasonable  and  bad, 
in  that  it  did  not  provide  for  notice  of  the  state 
of  the  premises  to  be  given  to  the  landlord,  who 
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was  thereby  matle  responsible,  before  making  him 
liable  for  a  breach  of  the  bylaw. 
Held,  further,  by  Wills,  J.,  that  the  by- law  was 
also  bad  upon  the  ground  that  the  work  was 
required  to  be  done  in  the  first  week  in  April, 
which  frequently  included  the.  Easter  holidays, 
when  there  would  be  a  great  difficulty  in  getting 
sufficient  labour  to  do  work  which  might  require 
several  duys. 

Two  cases  stated  by  metropolitan  police  magis- 
trates and  heard  together. 

Stiles  (app.)  t.  Galinski  (resp.). 

Case  stated  by  the  metropolitan  police  magis- 
trate sitting  at  the  Thames  Police-court 

At  the  Thames  Police-court  on  the  23rd  June 
1903  an  information  was  preferred  by  tbo  appel- 
lant against  the  respondeat  for  that  the  respon- 
dent, being  the  landlord  of  a  lodging-house, 
No.  166,  Stepney-green,  did  not,  in  the  first  week 
of  the  month  of  April  last,  cause  every  part  of 
the  premises  to  be  cleansed,  contrary  to  the  by- 
laws in  such  case  made  and  provided.  This 
information  was  heard  on  the  30th  Jane,  when 
the  magistrate  dismissed  the  summons,  subject  to 
this  case. 

The  appellant  was  a  sanitary  inspector  and 
inspector  of  lodging-houses  under  the  council  of 
tho  borough  of  Stepney. 

The  respondent  was  the  landlord,  within  the 
meaning  of  the  by-laws  hereinafter  referred  to, 
of  the  lodging-house  in  question,  which  was  within 
the  borough  of  Stepney,  and  was  registered  under 
the  by-laws. 

Evidence  was  given  that  on  the  18th  March 
1903  the  appellant  visited  the  house  and  found 
the  rooms  and  staircases  dirty.  He  again  visited 
the  house  on  the  14th  April,  and  he  found  the 
same  state  of  dirt,  so  that  it  was  clear  that  no 
cleansing  bad  been  done  during  the  first  week  of 
April. 

On  the  11th  June  1902  the  council  of  the 
borough  of  Stepney,  under  sect.  94  of  the  Public 
Health  ;London)  Act  1891,  made  by-laws  which 
had  been  duly  allowed  by  the  Local  Government 
Board  with  respect  to  houses  let  in  lodgings. 

The  Public  Health  (London)  Act  1891  (54  Sl  55 
Vict.  c.  76)  provides  : 

Soot.  91  (1).  Kvery  sanitary  authority  shall  mako 
and  snforoo  suoh  bylawH  a*  are  requisite  for  tho 
following  matters ;  (that  is  to  say),  (a)  for  fixing  the 
number  of  persona  who  may  occupy  a  honse  or  part  of 
a  bouse  which  is  let  in  lodgings  or  occupied  by  members 
of  more  than  one  family,  and  for  the  separation  of  the 
sexes  in  a  bonne  so  let  or  occupied ;  (b)  tor  tho  regis- 
tration of  houses  to  let  or  occupied  ;  (e)  for  the  inspec- 
tion of  snch  houses ;  (d)  foronforoing  drainage  for  snob 
houses,  and  for  promoting  cleanliness  and  ventilation 
in  such  houses ;  (*)  for  the  cleaning  and  lime-washing 
at  stated  time*  of  the  promises  -.  (/)  for  the  taking  of 
precautions  In  case  of  any  infectious  disease.  <2)  I  bis 
section  shall  not  apply  to  common  Jodtring-botieoa 
within  the  Common  Lodging-houses  Act  lK.il,  or  any 
Act  amending  the  samo- 

Sout.  li  t.  All  by  laws  made  by  tho  county  council  or 
by  any  sanitary  authority  nnder  this  Act  shall  bo  made 
subject  and  according  to  the  provisions  with  respect  to 
by-laws  contained  in  sections  one  hundred  and  eighty- 
two  to  one  hundred  and  eighty-six  of  tbe  Public  Hotlth 
Act  187.*,  and  sot  forth  in  the  first  rcbcdule  to  this  Act : 
and  those  sections  shall  apply  in  like  manner  us  if  the 
county  council  or  sanitary  authority  wero  a  local 
authority.    .    .  . 
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Sect  182  of  the  Public  Health  Act  1875 
(38  Si  39  Vict.  c.  55),  provides  : 

All  by-laws  made  by  a  local  authority  under  and 
for  the  purposes  of  this  Act  shall  be  under  tlicir 
common  seal;  and  any  snch  by-law  may  be  altered  or 
repealed  by  a  subsequent  by-law  made  pursuant  to  the 
provisions  of  this  Act :  Provided  that  no  by-law  made 
under  tbis  Aot  by  a  local  authority  shall  be  of  any  effeot 
if  repugnant  to  the  laws  of  Kn gland  or  to  the  pro- 
visions of  tbis  Act. 

Sect.  181.  By-laws  made  by  a  IocaI  authority  under 
this  Act  shall  not  take  effect  unless  and  until  they 
have  been  submitted  to  and  confirmed  by  the  Local 
Government  Board,  whiob  board  is  hereby  empowered 
to  allow  or  disallow  the  same  aa  it  may  think 
proper ;    .    .  . 

The  by-laws  in  question  were  by-laws  "  mode 
by  the  council  of  the  metropolitan  borough  of 
Stepney  with  respect  to  houses  let  in  lodgings  or 
occupied  by  members  of  more  than  one  family, 
ia  the  metropolitan  borough  of  Stepney,"  and  they 
purported  to  be  made  under  the  Public  Health 
(London)  Act  185)1. 

The  by-laws  provided : 

By-law  1.  In  these  by-laws,  unless  the  contest  other- 
wise requires,  the  following  words  and  expressions  have 
llio  meanings  horoinaftor  respectively  assigned  to  them  ; 
that  is  to  say  :  "  Lodging-house  "  means  a  house  or  part 
of  a  house  whiob  is  let  in  lodgings  or  occupied  by 
members  of  more  than  one  family.  "  Landlord,"  in  rela- 
tion to  a  house  or  part  of  a  house  which  is  let  in  lodg. 
ings  or  occupied  by  members  of  more  than  one  family, 
means  the  person  (whatever  may  be  the  nature  or  extent 
of  his  interest  in  the  premises,  and  whether  he  reside, 
on  the  premises  or  not)  who  receives  or  is  entitled  to 
receive  the  rack  rent  of  a  lodging-house.  "  Keeper,"  in 
relation  to  a  house  or  part  of  a  bouse  which  is  let  in 
lodgings  or  occupied  by  members  of  more  than  one 
family,  means  the  person  (whatever  may  be  the  natnro 
or  extent  of  his  interest  in  tho  premises)  by  whom  or  on 
whose  behalf  such  house  or  part  of  a  house  is  let  in 
lodgings,  or  for  occupation  by  memlxsrs  of  mora  than 
one  family,  or  for  the  time  being  receives  or  is  entitled 
to  recsive  the  profits  arising  from  such  lotting,  whether 
on  his  own  account  or  as  agent  or  trustee  for  any  other 
person,  or  who  would  so  receive  the  same  if  such  house 
or  part  of  a  house  were  let  at  a  rent.  "  Lodger,"  in  rela- 
tion to  a  house  or  part  of  a  house  which  is  let  in  lodg- 
ing* or  occupied  by  members  of  mora  than  one  family, 
means  a  person  to  whom  any  room  or  rooms  in  such 
house  or  part  of  a  house  may  have  been  1st  as  a  lodging 
or  for  his  use  and  occupation,  or  who,  not  being  a  member 
of  the  family  of  such  person,  may  occupy  or  use  any 
suoh  room  or  rooms  by  permission  of  the  person  to  whom 
tho  same  may  be  let. 

By-law  10.  Every  lodger  in  a  lodging-bonne  shall 
cauBe all  solid  or  liquid  filth  or  refuse  to  ba  removed  once 
iit  least  in  every  day  from  every  room  whioh  has  been 
let  to  him,  and  shall  once  at  least  in  every  day  cause 
every  vessel,  utensil,  or  other  receptacle  for  suoh  filth 
or  refuse,  to  be  thoroughly  cleansed. 

By-law  11.  In  every  cass  where  a  lodger  in  a  lodging- 
house  is  cntitloi  to  the  exclusive  use  of  any  staircase, 
landing,  or  passage  in  such  house,  such  lodger  shall 
cause  every  part  of  such  staircaso,  landing,  or  passage 
to  be  thoroughly  cloansed  from  time  to  time  as  often  as 
may  be  reqoisito. 

By-law  I  I  [the  one  now  in  question].  The  landlord  of 
u  lodging-house  shall,  in  the  first  week  in  the  month  of 
April  in  every  year,  and  at  suoh  othsr  times  as  the  con- 
dition thereof  may  render  it  neoossary,  oause  every  part 
of  the  premises  to  be  cleansed.  He  shall  at  tho  samo 
time,  except  in  suoh  cases  as  are  hereinafter  speci- 
fied, oause  every  area,  the  interior  surface  of  every  oeil- 


ing  SJld  wall  of  every  water-closet  belonging  to  the 
premises,  and  the  interior  surface  of  every  ceiling  and 
wall  of  every  room,  staircase,  and  passage  in  the  bouse 
to  be  thoroughly  lime-washed.  Provided  that  the  fore- 
going requirement  with  respect  to  the  limo-washing  of 
the  internal  surfacs  of  the  walls  of  rooms,  staircases. 
And  passages  shall  not  apply  in  any  oa«c  where  tho 
internal  surface  of  any  such  wall  is  painted,  or  where 
the  material  of  or  with  which  ssch  surface  is  con- 
structed or  covered  is  such  as  to  render  the  lime- 
washing  thereof  unsuitable  or  inexpedient,  and  where 
kucIi  surface  is  thoroughly  cleansed  and  tho  paint  or 
other  covering  i*  renewed,  if  the  renewal  thereof  be 
necessary  for  the  purpose  of  keeping  the  premises  in  a 
cleanly  and  wholesome  condition. 

By-law  19.  Kvory  person  who  shall  offend  against  any 
of  the  foregoing  by-laws  shall  be  liable  for  every  such 
offense  to  a  penalty  of  five  poundn,  and  in  the  case  of  a 
continuing  offenoe  to  a  further  penalty  of  forty  shilling!* 
for  osch  day  after  written  notice  of  tho  offense  from  tbe 
council, 

with  the  proviso  that  a  less  penalty  may  be 
imposed. 

The  above  by-laws  applied  equally  whether  the 
lodging-houses  were  registered  or  not. 

The  magistrate  was  of  opinion  that  so  much  of 
the  first  clause  of  by-law  14  as  required  the  annual 
cleansing  by  the  landlord  was  invalid  on  the 
following  grounds  :  (a)  Being  ultra  vires ;  (b)  being 
repugnant  to  the  laws  of  England;  (c)  being 
repugnant  to  the  provisions  of  the  Public  Health 
(London)  Act  185)1  ;  (d)  being  unreasonable.  He 
therefore  dismissed  the  summons. 

He  considered  :  (a)  That  Beet.  94  (d)  and  (e)  of 
the  Public  Health  (London )  Act  1891  did  not 
empower  tbe  borough  council  to  cast  an  obligation 
upon  a  "  landlord  which  did  not  already  exist 
at  common  law  or  by  statute,  bnt  merely  entitled 
them  to  legulate  the  duties  of  persons  already 
responsible  by  requiring — for  example,  periodical 
performances;  (6)  that  the  by-law  is  repugnant  to 
the  laws  of  England,  because  in  the  absence  of 
express  covenants  there  is  no  obligation  upon  a 
reversioner  even  to  repair,  much  less  to  cleanse, 
any  premises  which  have  been  let  to  a  tenant  for 
any  term,  at  any  rate  unless  the  state  of  the 
premises,  in  consequence  of  dirt  or  non-repair,  is 
a  nuisance  of  which  he  has  notice,  and  it  was  in 
his  power  to  abate  the  nuisance  by  putting  an 
end  to  the  tenancy.  None  of  these  conditions  are 
appended  to  the  by-law ;  (c)  that  under  the  Public 
Health  (London)  Act  1891,  and  the  Public  Health 
Act  1875,  tho  following  state  of  things  must  exist 
be  fore  any  obligation  additional  to  the  common 
law  can  bo  cast  upon  the  owner  (the  equivalent  to 
the  "  landlord  "  under  the  by-laws) :  (1)  A  nuis- 
ance injurious  to  health,  and  (2)  inability  to  find 
tbe  person  by  whose  act,  default,  or  sufferance 
the  nuisance  exists,  or  structural  defect  the 
cause  of  the  nuisance  ;  (d)  that  even  if  the  by-law 
would  be  otherwise  good  in  making  the  landlord 
responsible,  it  is  unreasonable,  because  it  does 
not  cast  a  primary,  or  at  least  a  concurrent, 
liability  upon  the  lodger  to  cleanse  his  rooms,  and 
also  relieves  the  keeper,  who  has  more  immediate 
control  of  the  premises  than  the  landlord,  from 
all  liability  in  tbe  matter,  either  concurrent  or 
prior,  so  far  as  the  rooms  and  exclusive  staircase*. 
&c..  are  concerned. 

The  question  for  the  opinion  of  the  court  was 
whether  the  determination  of  the  magistrate  was 
right  in  law,  and  if  not  what  should  be  done  in 
tbe  premises. 
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George  Elliott  for  the  appellant,— The  first 
point  is  whether  the  magistrate  was  right  when 
be  Baid  that  he  considered  that  sect  94  of  the  Act 
of  1891  did  not  empower  the  borough  council  to 
cast  an  obligation  on  a  "  landlord  "  which  did  not 
already  exist  at  common  law  or  by  statute.  It  is 
submitted  that  on  that  point  the  magistrate  is 
inaccurate  in  supposing  that  this  by-law  imposed 
upon  the  "  landlord  any  obligation  which  is 
inconsistent  with  the  statute ;  and  his  suggestion 
that  it  imposes  a  greater  obligation  than  in 
imposed  at  common  law  is  not  well  founded.  The 
Act  of  1891  itself  imposed  obligations  which  did 
not  exist  at  common  law — for  instance,  the 
requisite  that  a  house  shall  be  habitable  or 
sanitary.  Sect  4  (1)  of  the  Act  has  the  provision 
that  the  sanitary  authority  may  serve  notice  of  a 
nuisance  on  the  person  by  whose  act  or  default 
the  nuisance  arose,  or,  if  such  person  cannot  bo 
found,  "  on  the  occupier  or  owner  "  of  the  premises. 
Those  words  "  occupier  or  owner  "  are  very  wide, 
and  the  word  "owner"  there  would  be  wide 
enough  to  include  the  "  landlord  "  in  this  case- 
namely,  the  respondent.  So  that  this  by.  law  is 
merely  carrying  Into  effect  what  the  Act  provides 
for  where  a  nuisance  exists — namely,  the  throwing 
the  onus  of  cleaning  a  lodging-house  on  the  person 
who  can  easily  bo  found.  [Lord  Alvbrstone, 
C  J. — The  real  point  here  is  that  in  sect  i  (1)  the 
statute  implies  that  .in  the  absence  of  the  occu- 
pier yon  may  go  against  the  owner.  This  by-law 
seems  to  give  the  right  to  go  against  the  landlord 
as  being  nnder  a  primary  liability.  Does  the 
statute  contemplate  a  primary  liability  being 
placed  on  the  owner  ?]  This  London  Act  of  1891 
does  not,  but  every  landlord  could  make  an 
express  covenant  in  a  case  of  this  kind  as  a  condi- 
tion of  bis  letting,  that  the  letting  should  be  for- 
feited if  the  tenant  did  not  do  the  requisite  things. 
The  contention  of  the  magistrate  that  this  by- 
law imposes  obligations  more  than  are  imposed 
at  common  law,  is  clearly  answered  by  the  fact 
that  the  Act  does  the  same  in  sect  94,  where  the 
sanitary  authority  are  required  to  make  by-laws 
to  do  certain  things,  as,  for  instance,  in  (a)  and 
{&),  and  in  the  latter  sub- section  there  is  an 
obligation  as  to  drainage  which  is  wider  than  that 
at  common  law.  The  Legislature  would  know 
that  in  the  condition  of  things  existing  in  the 
East-end  of  London,  the  person  who  in  the  case 
of  these  houses  would  be  more  easily  got  at  would 
be  the  landlord,  as.  the  tenant -might  be  a  very 
transitory  person.  [Lord  Alvebbtone,  C.J. — If 
the  landlord  can  Bay  that  this  by-law  makes 
every  landlord  liable,  whatever  the  circumstances 
are,  it  is  a  question  whether  that  does  not  go  too 
far.]  The  by-law  says  that  the  landlord  shall 
"  cause "  every  part  of  the  premises  to  bo 
cleansed — that  is,  shall  cause  it  to  be  done  either 
by  himself  or  through  his  lodger  or  keeper,  if 
there  is  one.  That  is  a  perfectly  reasonable  pro- 
vision. Then,  as  to  the  limit  as  to  this  being  done 
in  the  first  week  in  April,  there  is  no  difficulty  in 
the  work  being  done  in  the  first  seven  days  of 
April,  and  it  is  a  perfectly  reasonable  provision. 
The  section  (sub-sect,  (e)  says  that  the  cleansing 
is  to  be  "  at  stated  times,"  and  therefore  it  would 
not  satisfy  the  section  to  say  that  the  work  should 
be  done  "  by  "  a  stated  time.  The  balance  of 
convenience  is  to  have  the  work  done  at  the  par. 
ticular  stated  time  that  is  specified  in  the  by-law. 
The  by-law  is  not  invalid  upon  any  of  the  grounds 


set  out  l>y  the  magistrate,  but  is  a  valid  by-law, 
going  no  further  than  carrying  out  the  objects  of 
the  section. 

R.  Cunningham  Glen  (Clavell  Salter  with  him) 
for  the  respondent — The  magistrate  was  right. 
The  question  really  is  whether  the  council  have 
in  this  by-law  been  carrying  out  the  Act  or  going 
beyond  it  It  is  submitted  that  they  have  been 
going  beyond  the  Act  and  have  been  attempting 
to  legislate.  It  is  necessary  to  look  at  the 
definition  of  "  lodging-house,"  and  by  that  defini- 
tion it  includes  any  house  or  part  of  a  house  which 
is  let  in  lodgings  or  occupied  by  more  than  one 
family.  It  is  not  confined  to  houses  which  are 
registered,  but  it  includes  houses  of  any  rent 
which  happen  to  be  let  in  lodgings  or  to  be  occu- 
pied by  more  than  one  family ;  and  it  applies  to 
part  oi  a  hoiiBe.  There  is  no  saving  clause  or 
reservation  whatever  in  these  by-laws  as  to  existing 
leases  or  in  any  other  way.  This  by-law  imposes 
as  to  existing  leases  these  penal  obligations  on 
landlords  of  all  premises  which  are  out  of  their 
control  and  in  respect  of  which  they  would  be 
trespassers  if  they  interfered.  It  applies  to  all 
lodging-houses  whether  there  is  a  keeper  or 
not,  and  there  is  no  reservation  in  it  confining 
it  to  those  houses  where  there  is  a  keeper.  In 
Nolces  v.  Islington  Borough  Council  (90  L.  T. 
Rep.  22 ;  (1901)  1  K.  B.  CIO)  it  was  held  that 
a  by-law  which  required  the  landlord  to  do 
work  without  first  having  been  given  notice  of 
the  necessity  of  doing  it  waB  a  bad  by-law.  The 
by-law  is  unjust  and  unreasonable,  and  coires 
within  what  was  said  by  Hawkins,  J.  in  Wallen 
v.  Litter  (70  L.  T.  Rep.  348;  (1894;  1  Q.  B. 
312)  that  it  enabled  proceedings  to  be  taken 
against  a  person  who  had  ceased  to  have  any 
interest  in  the  property.  A  by-law  which  imposes 
on  a.  person  the  obligation  of  doing  that  which 
he  cannot  do  is  bad  (Ibid.),  and  it  is  invalid  as 
twiing  unreasonable  :  (AVtwe  v.  Johnson,  78  L.  T. 
Rep.  647;  (1898)  2  Q.  B.  91).  [Wills,  J.— 
There  may  be  some  force  in  that  observation  with 
regard  to  tenancies  existing  at  the  time  the  by- 
laws were  passed,  but  very  little  with  regard  to 
tenancies  created  after.  Lord  Alvebstone, 
C.J. — There  is  nothing  unusual  or  unreasonable 
in  the  landlord  reserving  the  right  to  go  in  to 
inspect  the  premises,  and  saying  to  the  tenant, 
"  Ton  must  clean  the  premises  and  I  am  to  have 
the  right  to  go  in  and  see  that  you  have  done  it] 
Ii  is  unreasonable  to  place  the  primary  liability 
on  the  landlord ;  it  has  never  yet  been  done  by 
statute.  Statutory  provisions  place  the  primary  lia- 
bility on  the  occupier,  and  in  no  case  on  the  owner 
in  the  first  instance.  Tbey  only  place  a  secondary 
obligation  on  the  owner  in  default  of  other 
persons  failing  to  perform  their  duty  ;  (Beet  4  of 
the  Public  Health  (London)  Act  1891).  Under 
that  section  the  primary  liability  is  placed,  first, 
on  the  person  whose  act  or  default  causes  the 
nuisance  then  on  the  occupier,  and  lastly  on  the 
owner.  Here  it  was  the  act  or  default  of  the 
lodger  that  was  in  question.  Again,  the  by-law 
is  not  confined  to  a  cleaning  of  the  premises  in 
the  first  week  in  April,  but  such  cleaning  is  to  bo 
done  at  such  other  times  as  may  be  necessary. 
That  is  most  unreasonable,  and  contrary  to  the 
enactment  To  provide  that  if  lodging-houses 
are  not  cleansed  at  any  time  of  the  year  the 
landlord  is  liable  to  a  penalty  is  really  legislating, 
and  the  council  cannot  legislate  by  by-laws.  The 
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provision  of  tbe  statute  that  the  cleansing  is  to 
be  done  "  at  stated  times  "  is  not  complied  with 
by  a  by-law  which  fixes  one  particular  week,  and 
it  would  bo  an  unreasonable  interpretation  to 
place  upon  the  statute  to  hold  that  a  by-law  is 
good  which  requires  the  cleaning  to  be  done  in 
one  week  and  that  week  generally  occurring  in  the 
Bubtor  holidays. 

Elliott,  in  reply,  referred  to  the  provision  in 
sect,  llti  of  the  Act  of  1891  to  the  effect  that  the 
occupier  of  premises  cannot  prevent  tbe  owner 
from  obeying  or  carrying  into  effect  any  provision 
of  the  Act,  and  to  the  oases  of  Parker  t.  Inge 
(55  L.  T.  Rep.  300;  17  Q.  B.  Div.  584,  per  Pol- 
lock, B.)  and  Lancaster  v.  Barnes  District  Council 
(78  L.  T.  Rep.  355 ;  (1898)  1  Q.  B.  855)  as  showing 
that  an  owner  upon  whom  a  notice  to  abate  a 
nuisance  has  been  served  may  be  liable,  although 
he  has  not  the  immediate  possession  of  tbe 
premises. 

Nokbs  and  Nokes  (apps.)  t\  Mayor,  Ac.,  of 
Islington  ( reaps.). 

Case  stated  by  the  metropolitan  police  magis- 
trate  sitting  at  U'erkenwell  Polico-court. 

A  complaint  was  preferred  by  the  sanitary 
inspector,  acting  on  behalf  of  the  mayor,  alder- 
men, and  councillors  of  the  metropolitan  borough 
of  Islington,  against  Walter  Nokes  and  George 
Nokes  (the  appellants)  for  that  they  being  the 
landlords  as  defined  by  tbe  by-laws  of  the  mayor, 
aldermen,  and  councillors,  made  under  the  Public 
Health  (London)  Act  1891,  with  reepect  to  houses 
let  in  lodgings  or  occupied  by  members  of  more 
than  one  family,  of  a  lodging-house,  as  defiaod 
by  the  by-laws,  at  9,  St.  Clonient-street,  Barns- 
bury,  within  the  borough,  did  not  in  the  first 
week  of  the  month  of  April  1903  cause  every  part 
of  the  premises  to  be  cleansed,  contrary  to  the 
by-laws. 

After  bearing  the  parties  and  the  evidence 
adduced  by  them  on  the  17th  and  21th  June 
1903  the  magistrate  thereupon  convicted  the 
appellants,  and  fined  them  in  the  sum  of  10*., 
and  ordered  them  to  pay  a  further  sum  of  2/.  2s. 
for  costs. 

At  the  hearing  of  the  complaint  the  following 
facts  wore  admitted  or  proved : 

The  appellants  were  auctioneers  and  house 
agents,  and  were  the  landlords  within  the  mean- 
ing of  the  by-laws  of  the  premises  referred  to  in 
the  complaint,  and  did  not  in  the  first  week  of 
the  month  of  April  in  the  year  1903  cause  every 
part  of  tho  prcmisoa  to  be  cleinsed,  ni  required 
by  the  by-laws. 

The  house  in  question  contained  ten  rooms,  and 
was  not  cleansed  in  the  first  week  of  April 
according  to  the  by-law.  Some  of  tho  rooms 
wore  whitewashed  and  papered  in  Dec  1902,  and 
the  rest  of  the  cleansing  was  not  carriod  out  till 
May  1903. 

It  would  take  two  men  from  a  week  to  a  fort- 
night to  cleanse  such  a  house  in  accordance  with 
tho  by-law. 

The  builder  who  was  employed  by  tho  appellants 
had  orders  to  cleanse  fifteen  other  le^isterod 
lodging-houses  at  the  same  time  as  these  pre- 
mises, and  five  other  houses  belonging  to  the 
appellants,  and  stated  that  be  was  of  opinion 
that  ho  could  not  have  carried  out  tho  cleansing 
of  all  these  houses  during  tho  first  week  of  April. 
Ho  did  not,  however,  receive  his  ordors  to  cleanse 


these  premises  until  some  time  in  April,  and  did 
not  commence  until  tbe  beginning  of  May. 

Other  evidence  was  given  to  tbe  effect  that  with 
one  or  two  weeks  notice  an  almost  unlimited 
supply  of  such  labour  as  was  necessary  for  com- 
plying with  the  by-law  could  be  obtained  during 
the  first  week  of  April. 

Upon  the  evidence  before  him  the  magistrate 
came  to  the  conclusion  that  if  it  was  necessary 
tbat  the  cleansing  should  be  carried  out  in  any  one 
week,  the  first  week  in  April  was  the  most  suit- 
able, having  regard  to  the  condition  of  the  labour 
market  ana  all  other  matters.  There  were  about 
530  registered  houses  let  in  lodgings  in  the 
borough  of  Islington  and  coming  under  this 
by-law.  Tbe  appellants  owned  a  considerable 
number  of  such  houses.  There  were  in  tbe  whole 
of  London  16,000  such  houses. 

There  were  11,444)  men  in  the  borough  of 
Islington  engaged  in  the  house-building  trade,  of 
whom  3936  were  painters,  and  3452  labourers, 
which  formed  a  larger  proportion  to  tbe  whole 
population  than  the  same  class  formed  in  the 
neighbouring  boroughs. 

The  cleansing  required  by  the  by-law  in  these 
houses  could  to  a  very  large  extent  be  carried  out 
by  unskilled  labour. 

It  w.'is  contended  on  behalf  of  the  appellant* 
that  the  by-law  was  unreasonable  and  ultra  vires, 
and  therefore  invalid,  in  that  it  was  practically 
impossible  that  all  such  houses  could  be  cleansed 
in  the  space  of  one  week. 

The  magistrate  was  of  opinion  that  although 
there  might  bo  some  difficulty  in  complying  with 
the  by-law,  yet  as  there  was  no  impossibility  in 
so  doing,  the  by-law  was  not  so  unreasonable  as 
to  be  invalid  in  law,  and  he  so  determined 
accordingly,  and  fined  the  appellants  as  aforesaid. 

The  question  for  tho  opinion  of  the  court  was 
whether  the  determination  of  the  magistrate  was 
right ;  and  if  the  court  should  be  of  opinion  that 
his  determination  was  right  the  conviction  was 
to  stand ;  but  if  the  court  should  be  of  the  con- 
trary opinion,  then  tho  oonviction  was  to  be  set 
aside. 

The  by-laws  in  question  wore  "  By-laws  made 
by  the  vostry  of  the  parish  of  St.  Mary,  Islington, 
in  the  county  of  London,  being  the  sanitary  autho- 
rity for  tbe  said  parish,  with  respect  to  houses  let 
in  lodgings  or  occupied  by  members  of  more  than 
one  family,"  and  they  purported  to  be  made 
under  tho  Public  Health  (London)  Act  1891. 
The  by-liws  provided: 

By-l»w  1.  Ia  thoao  by-laws,  unless  tbo  oontext  other- 
wise requires, 'he  following  words  aad  expression*  have 
the  meanings  hereinafter  respectively  assigned  to  them — 
tbat  is  to  say  :  "  S  u>itary  authority  "  means  the  vestry 
of  tbo  pariah  o(  St  Mary,  Islington.  "  Lodging-booss  " 
means  a  bonsu  or  part  of  a  house  in  tbe  parish  of  St. 
Mary,  Islington,  whtob  is  lot  in  lodgings  or  oooapied  by 
member*  of  more  than  one  famdy.  "  Landlord,"  in 
relation  to  a  house  or  part  of  a  house  whioh  is  1st  in 
lodging*  or  occupied  by  members  of  moro  thut  one  family, 
moms  the  person  (whatever  may  be  tbe  natnro  or  extant 
of  his  inttruat  in  the  premise')  by  whom  or  on  whose 
behalf  snoh  house  or  part  of  a  hoiee  in  let  in  lodgings, 
or  for  occupation  by  members  of  more  than  one  family, 
or  wbo  for  the  time  being  receives  or  is  enUtlod  to 
receive  the  profits  arising  from  mob  letting,  whether  on 
his  own  acoount,  or  as  agent  or  trustee  lor  any  other 
person,  or  who  would  so  receive  the  same  if  such  house 
or  part  of  a  house  wtre  let  at  a  rent.  "  Lodger,"  in 
relation  to  a  bouse  or  part  of  a  boaae  whioh  is  let  in 
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lodgings  or  occupied  by  members  of  more  than  one 
family,  mean*  a  person  to  whom  any  room  or  rooms  in 
such  house  or  part  of  a  house  may  hnvo  been  lot  as  a 
lodging  or  for  his  ih  and  occupation. 

By-law  14.  In  every  case  where  a  lodger  in  a  lodging- 
house  is  entitled  to  the  exclusive  dm  of  any  staircase, 
landing,  or  passage  in  aooh  house,  aucb  lodger  shall 
cause  every  part  of  suoh  staircase,  landing,  or  passage 
tj  b«  thoroughly  oleaoaed  from  time  to  time  an  often  as 


^Uj^Z^Tg"  Tbe  landlord  of   a  lodging-bouse  ^eball 

to  be  throughly  oleansed  from  time  to  time  aa  often  aa 
may  bo  requisite. 

Bylaw  17  [the  by-law  now  in  qaation].  The  landlord 
of  a  lodging-house  shall,  in  tho  firnt  week  of  tho  month  of 
April  in  evrry  year,  oanse  every  part  of  tho  premises  to 
be  cleansed.  He  hHsJI,  at  the  same  time,  except  in  suoh 
oases  as  are  hereinafter  specified,  cause  every  area,  the 
interior  surface  of  overy  ceiling  and  wall  of  every  water- 
closet  belonging  to  tbe  p  rem  is  os,  and  tbe  interior  surface 
of  every  coiling  and  wall  of  every  room,  staircase,  and 
passage  in  the  bouse  to  be  thoroughly  lime-washed. 
Provided  tbat  the  foregoing  requirement  with  respect  to 
tbe  lime- washing  of  the  internal  surface  of  the  walls  of 
a,  and  pasRages  shall  not  apply  in  any 
where  tbe  internal  surface  of  any  snob  wait  ia 

of  or  with  which  such 
i  ia  constructed  or  covered  is  aooh  as  to  render 
tbe  lime-whiting  thereof  unsuitable  or  inexpedient,  and 
where  suoh  surface  is  thoroughly  cleansed  and  the  paint 
or  other  covering  ia  renewed,  if  the  renewal  thereof  be 
ncoeenary  for  tbe  pnrpoee  of  keeping  tbe  premises  in  a 
cleanly  and  wholesome  condition. 

By-law  21.  Every  person  who  shall  offend  against  any 
of  tbe  foregoing  by-laws  shall  be  liable  for  ovory  such 
offence  to  a  penalty  of  five  pounds,  and  in  tbe  case  of 
a  continuing  offence  to  a  further  penalty  of  forty 
shillings  for  each  day  after  written  notice  of  the  offence 
from  the  sanitary  authority. 

Clarke-Williams  for  the  nppellant*. —  The 
magistrate  was  wrong  in  holding  that  the  by-law 
was  not  tin  reasonable.  The  by-law  is  bad.  It  is 
repugnant  to  the  Act  of  lfilU  itself,  and  goes 
beyond  that  Act.  In  both  tbe  Public  Health  Act 
of  1875  and  in  this  Act  of  181)1,  it  is  provided 
that  the  person  offending  against  the  by-law  must 
have  no!  ice.  Here  there  is  noprovision  in  the  by-law 
I  hat  the  landlord  who  iB  to  bo  made  liable  under  it 
should  have  notice.  Tbe  by-law  is  bad  upon  that 
ground.  Moreover,  there  is  no  finding  that  there 
was  any  offence  committed  against  the  Act ;  the 
only  offence  alleged  is  against  the  by-law.  There 
is  another  objection  to  the  by-law.  It  provides 
for  the  doing  of  this  work  in  the  first  week  in 
April.  That  week  generally  occurs  in  the  Eostor 
holidays,  when  it  would  be  difficult  to  get  persons 
to  clean  these  places.  It  is  unreasonable  to 
require  tbat  all  the  work  should  be  done  in  one 
week,  and  that,  too.  Eiater  week.  Upon  every 
possible  ground  the  by-law  is  unreasonable  and 

Courthope-Munroe  for  the  respondent*. — [Lord 
Alvkrstonb,  C.J. — The  question  is  whether  this 
by-law  can  be  good,  having  regard  to  the  fact 
that  it  does  not  provide  for  notice  to  be  given.] 
No  notice  in  such  a  case  is  necessary.  The 
"  landlord  "  in  this  case  is,  as  we  seo  by  tho  defini- 
tion of  the  terms,  the  sarao  as  "  keeper  *'  in  the 
previous  ease.  The  appellants  here  are  really 
tbe  "  keepers "  of  this  lodging-house ;  and  the 
by.  law  cannot  be  bad  merely  upon  the  ground 
that  it  does  not  provide  for  the  giving  of  a  notice. 
Then,  with  regard  to  the  time  within  which  this  I 


work  has  to  be  done,  tho  Act  itself,  in  sect.  94, 
says  that  the  cleansing  iB  to  be  done  "at  stated 
times."  The  by-law  in  providing  that  it  iB  to  be 
done  during  the  first  week  of  April,  conforms  to 
the  Act  in  that  respect.  [Lord  Alverstonb,  C  J. 
—We  all  think  that  there  may  be  a  stated  time 
for  carrying  out  the  work ;  the  only  point  is  as  to 
whether  the  particular  time  chosen — namely,  the 
first  week  in  April — is  reasonable.]  As  to  that, 
it  must  l>e  supposed  that  tbe  public  authorities 
will  carry  out  their  by-law  ia  a  reasonable  way, 
and  will  do  what  is  reasonable.  This  provision  in 
sect.  94  of  the  Act  of  1891  is  not  new.  There  was 
exactly  the  same  provision  in  sect.  35  (5)  of  the 
Sanitary  Act  18GU  (29  A  30  Vict.  c.  90),  which 
sub-section  empowered  the  public  authority  to 
make  regulations  "for  the  cleansing  and  lime* 
washing  at  stated  times  of  such  premises  " — that 
is,  of  lodging-houses.  Pursuant  to  that  provision 
by-laws  have  been  made  which  have  not  oeen  held 
to  be  unreasonable.  The  case  of  Nokes  v.  Islington 
Borough  Council  (90  L.  T.  Rep.  22),  which  has 
been  referred  to,  does  not  really  touch  this  case  at 
all. 

Clarice-  Williams  in  reply. 

Lord  Alverstonb,  C.J.  —  Nobody  can  have 
listened  to  this  argument  without  being  struck 
with  the  extreme  importance  of  tho  point  that  bus 
been  raised,  and  I  am  very  glad  (although  we 
have  had  two  cases)  that  we  have  had  the  advan- 
tage of  having  hud  it  thoroughly  argued  by  two 
counsel  on  each  side.    In  consequence  of  some 
observations  that  have  been  made,  holding,  as  I 
do  hold,  that  the  by-laws  in  both  these  cases 
must  be  held  to  be  unreasonable,  I  desire  expressly 
to  point  out  that  we  are  not  interfering  with  the 
discretion  of  the  local  authorities  to  the  extent 
to  which  it  has  been  suggested  by  counsel  who 
supported  the  by-laws.  In  the  first  place,  1  recog- 
nise tbat  ou  practical  questions,  where  a  power  is 
given  to  a  public  authority  to  make  by-laws 
within  the  ambitus  of  the  po*er  that  is  given  to 
them,  as,  for  instance,  in  this  case,  for  cleansing 
and  lime- washing  at  stated  times  of  the  premise*, 
their  discretion  ought  not  to  be  lightly  inter- 
fered with,  especially  where  by-laws  have  been 
sanctioned  by  a  public  department  and  particular 
duties  and  times  and  periods  have  boon  enforced. 
It  is  only  where  we  see  tbat  some  legal  principle 
is  interfered  with  that  we  ought  to  bold  that  by- 
laws are  unreasonable,  and,  therefore,  I  am  not 
quite  sure  tbat  we  are  all  agreed  as  to  all  tho 
grounds  upon  which  we  think  that  these  by-laws 
are  unreasonable.    I  also  agree,  as  Lord  Russell, 
(J.J.  pointed  out  in  Kruse  v.  Johnson  {ubi  sup  ), 
that  by-laws,  such    as  these  made  by  public 
authorities,  are  not  to  bo  set  aside  except  upon 
strong  grounds;  and  it  is  not  to  be  assumed 
against  them  that  they  would  be  construed  or 
administered  unreasonably.   On  the  other  hand, 
as  wo  pointed  out  in  the  case  of  Sokes  v.  Islington 
Ilorough  Council  {ubi  sup.),  if  they  necessarily 
involved  that  which  is  unreasonable,  it  is  our 
duty  to  set  them  aside.    There  can,  in  my 
opinion,  be  no  difficult/  in  properly  framiug  by- 
laws which  can  really  get  rid  ol  all  tho  objections 
which  have  been  taken  in  these  cases,  and  1  think, 
although  possibly  it  may  be  a  difficult  task  to  per- 
form, tho  matter  has  not  been  quite  sufficiently 
considered  by  tho  framers  of  the&e  by-laws. 
They  may  have  followed,  as  baa  ' 
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eome  model  by-la*rs,  and  those  model  by-laws 
may  not  have  sufficiently  considered  the  points 
which  have  been  developed  in  this  case.  The 
benefit  of  the  arguments  in  such  a  case  as  this 
is  that  it  doea  point  to  objections  that  may  be 
raised,  and  so  enables  local  authorities  to  meet 
them   in  their  future  by-laws.     Taking  the 
Stepney  case  first,  the  objection  that  I  take  to  this 
by-law  14  and  the  ground  upon  which  I  think 
it  is  unreasonable  is  that  it  includes,  or  may 
include,  a  class  of  people  who  are  not  legally 
responsible,  and  not  morally  responsible,  without 
properly  safeguarding  them  before  they  can  be 
made  liable  for  a  criminal  offenoe.    The  words 
are :  "  The  landlord  of  a  lodging-house  shall  in 
the  first  week  of  the  month  of  April  in  every 
year  cause  every  part  of  the  premises  to  be 
cleansed";  and  by-law  10  imposes  a  penalty  of 
Si.  upon  every  person  who  shall  offend  against 
any  of  the  by-laws  for  every  such  offence.  Now, 
the  word  "  cause  "  is  the  word  that  gives  rise  to 
the  difficulty.   If  "  cause  "  could  be  construed  to 
mean  "  take   reasonable  steps "  —  such  as  by 
making  a  contract  with  his  tenants,  or  something 
of  that  kind — the  same  difficulty  would  not  have 
arisen ;  but  I  think  very  properly  in  the  interest 
of  sanitation  and  of  the  good  working  of  Acts  of 
Parliament  of  this  kind,  "  cause  "  does  not  mean 
merely  "  take  steps,"  but  doea  mean  "  shall  seo 
that  the  thing  is  done."   Therefore  we  have  the 
by-law  providing  that  the  person  upon  whom 
under  the  by-law  the  duty  is  cast,  was  to  see  that 
the  thing  is  done.    Now  I  turn  to  "  landlord," 
and  I  find  that  "  landlord  "  in  these  by-laws 
includes  [His  Lordship  read  the  definition  of 
"  landlord  "].    I  do  not  for  the  moment  read  the 
definition  of  "keeper"  from    these  by-laws, 
because  I  quite  agree  that  there  would  be  lees 
objection  to  the  by-law  if  it  were  confined  to  a 
person  who  really  had  what  I  may  call  tho 
personal  management  of  the  house.    I  think  this 
view  again  is  confirmed  by  analogy  by  the  same 
kind  of  argument  that  I  pointed  out  with  refer- 
ence to  the  by-law  in  Nokee  v.  Islington  Borough 
Council  (ubi  sup.),  where  the  question  was  as  to 
the  supply  of  water-closet  accommodation.  The 
Act,  by  sect.  4,  sub- sect.  3  (a)  and  (b)  makes  pro- 
vision that  where  the  nuisance  arises  from  any 
want  or  defect  of  a  structural  character,  or  where 
the  premises  ore  unoccupied,  then  the  notice  shall 
be  served  upon  the  owner,  and  where  the  person 
causing  the  nuisance  cannot  be  found,  and  it  is 
clear  that  the  nuisance  does  not  arise  from  the 
act  or  sufferance  of  the  occupier  or  owner  of  the 
premises,  the  sanitary  authority  may  themselves 
abate  the  nuisance,  and  may  themselves  do  the 
necessary  work.   Only  by  way  of  analogy,  I  point 
out  that  the  Act  seems  at  places  to  draw  a  dis- 
tinction between   the  occupier  who  would  be 
responsible,  or  who  ought  to  look  after  these 
matters,  and  the  owner.    It  seems  to  me  that  the 
objection  to  this  by-law — which  is  not  any  objec- 
tion to  the  local  authority  making  a  proper  by-law 
dealing  with  the  matter — is  that  a  person,  who 
may  have  taken  an  agreement  from  a  responsible 
agent  and  who  is  going  to  let  the  house  in 
lodgings,  would  be  held  to  be  liable  on  the  ground 
that  he  was  entitled  to  receive  the  rack  rent,  and 
he  had  not  caused  the  cleansing  to  be  done.  I 
ought  to  Bay  that  I  attach  no  importance  to 
the  objections  taken  by  some  of  the  counsel  in 
this  ai  gument— namely,  the  suggestion  that  the 


landlord  would  not  have  a  right  of  entry  on  the 
premises,    I  think  it  perfectly  obvious  that  uitder 
on  ordinary  agreement  rights  of  entry  would  be 
reserved,  or  ought  to  be  reserved,  in  order  to 
justify  a  landlord  in  interfering  and  enable  him 
to  see  that  the  law  is  obeyed.   I  wish  further  to 
say  this  :  I  see  no  objection  to  a  by-law  which 
puts  the  responsibility  upon  the  landlord,  even 
though  he  may  be  the  person  who  is  merely 
entitled  to  receive  the  rent.    But,  in  my  opinion, 
any    such    by. law   ought   to    be   made  with 
reference   to  such   a  person's   position,  and 
ought  in  fact  to  provide  that  in  the  ca9e  in 
which  there  is  some  person  who  is  liable  or 
may  be  liable  to   the  landlord  to  fulfil  the 
obligation  of  the  statute,  the  landlord  himself 
should  not  be  subjected  to  a  criminal  charge 
without  notice  being  given  to  him.   Therefore,  I 
come  to  the  conclusion  that  the  by-law  in  both 
these  eases  is  bad,  because  it  does  not  provide 
for  the  person,  who  is  going  to  be  made  subject 
to  the  charge,  receiving  notice  in  cases  in  which, 
under  many  circumstances,  he  may  not,  so  to 
speak,  have  what  I  may  call  the  ordinary  means 
of  knowing  whether  or  not  the  law  has  been 
fulfilled.  With  regard  to  the  second  case,  counsel 
for  the  respondents — the  borough  of  Islington — 
raised  a  point,  which,  if  he  could  have  made  it 
good,  would  have  differentiated  his  case  from  the 
decision  whioh  I  am  now  giving.    He  said  that 
under  the  by-law  in  the  parish  of  St.  Mary, 
Islington,  the  definition  of  "  landlord  "  is  narrower 
and  corresponds  with  the  definition  of  "  keeper  " 
in  the  Stepney  case,  and  to  a  certain  extent  I 
agree  with  him ;  but  I  still  think,  even  if  we  take 
the  definition  of  "landlord"  in  the  Islington 
case,  it  is  not  sufficiently  precise  to  eiclude  the 
case  to  which  I  have  already  referred.    It  seems 
to  me  that  it  does  still  render  it  possible  that  the 
by-law  might  be  construed  without  putting  an 
unreasonable  construction  upon  it  to  include  the 
person  who  gets  the  profit — that  is  to  say,  receives 
the  ultimate  money — though  he  may  not  be  in 
fact  in  touch  with  the  lodging-house  in  the  same 
way  as  the  ordinary  keeper  is.    I  certainly  think 
that  it  is  not  possible  to-  hold,  as  counsel  for  the 
Islington  council  contended  in  the  second  case, 
that  there  is  no  liability  until  the  house  is  regis- 
tered, because  I  think  that  by-law  2  brings  this 
by-law  into  force  as  soon  as  the  person  is  required 
to  give  the  particulars,  and  the  subsequent  par- 
ticulars about  continuance  of  the  liabibty  do  not 
in  any  way  confer  an  exemption  from  or  removal 
of  that  liability.   These  by-laws  which,  no  doubt, 
were  designed  with  the  very  best  intention,  and 
which  ought  to  be  supported  unless  they  aro 
shown  to  give  rise  to  a  serious  objection,  require 
re-modelling  from  the  point  of  view,  not  of  pre- 
venting the  landlord  from  being  responsible  if 
he  does  not  see  that  tho  work  is  done,  but  of 
giving  him  reasonable  and  proper  notice  before 
be  can  be  charged  with  the  breach  of  the  by-law, 
as  be  was  in  these  cases,  simply  because  the 
house  had  not  been  cleansed,  or  had  not  been 
cleansed  by  the  given  day.   I  now  come  to  that 
part  of  the  case  which  has  given  me  more  diffi- 
culty, and  upon  which  I  am  not  quite  sure  that 
we  are  all  agreed.   Speaking  for  myself  only,  I 
should  not  have  been  disposed  to  interfere  with 
this  finding  that  the  by-law  was  valid,  merely  on 
the  ground  that  the  period  adopted  in  the  by- 
law for  carrying  out  the  work  was  the  end  of  the 
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first  week  in  April.  The  statute  in  sect.  94  says 
that  the  sanitary  authority  are  to  make  by-laws 
for  the  cleansing  and  lime-washing  at  stated 
times,  of  the  premises.  Undoubtedly,  in  my 
opinion,  that  does  mean  fixed  dates  about 
the  time  when  it  should  be  done,  or  by 
which  day  it  should  be  done.  I  trust 
that  if  these  by-laws  come  to  be  reconsidered,  the 
objection,  which  seems  to  me  to  be  a  very  Btrong 
objection,  to  the  taking  of  this  particular  period, 
which  my  brother  Wills  has  pointed  out  during 
the  argument,  will  be  considered.  I  can  well 
imagine  that  a  week  or  fortnight  at  the  end  of 
April  or  at  the  beginning  of  M  ty,  or  any  period 
of  that  kind,  would  remove  all  the  objections 
that  may  be  taken  upon  that  ground.  But  why 
I  should  not  have  been  disposed  to  interfere  on 
that  ground  is  that  that  does  seem  to  me  exactly 
one  of  the  things  in  which  the  knowledge  and 
experience  of  the  local  authority,  who  have  to  fix 
a  stated  time,  ought  to  prevail,  unless  some  grave 
objection,  so  serious  as  to  amount  to  an  objection 
in  law,  or  some  strong  unreasonableness  in  fact 
prevails.  While  I  have  been  very  much  impressed 
by  the  suggestion  that  the  end  of  the  first 
week  in  April  will  very  often  be  a  difficult  time 
for  the  work  to  be  done,  there  may  be  other  con- 
siderations in  connection  with  the  class  of  lodging- 
booses  or  the  class  of  people  who  inhabit  these 
lodging-houses,  of  which  I  do  not  know,  which 
may  counterbalance  the  inconvenience  arising 
from  those  former  considerations.  Had  the  matter 
rested  with  me,  I  should  not  have  been  disposed 
to  hold,  and  I  do  not  hold,  that  the  by-law  is  bad 
because  of  that  particular  week  being  taken ;  but, 
for  the  reasons  which  I  have  stated,  which  are, 
in  my  opinion,  more  substantial  with  regard  to 
the  question  of  no  notice  being  given  to  an  absent 
landlord,  who  may  be  under  no  legal  or  moral 
responsibility  to  see  the  Act  carried  out  as 
between  himself  and  the  real  person  who  is  in 
occupation  as  tenant  of  the  premises,  I  think  this 
by-law  must  be  held  to  be  unreasonable.  That 
being  so,  the  appeal  in  the  first  case  must  be  dis- 
missed, and  the  appeal  in  the  second  case  must 
be  allowed. 

Wills,  J. — I  am  of  the  same  opinion,  and  I 
desire  to  adopt  as  part  of  my  judgment  everything 
which  my  Lord  has  said,  except  with  regard  to  the 
matter  about  the  selection  of  the  firet  week  in 
the  month  of  April  for  the  doing  of  the  work. 
There  are,  however,  a  few  obsarvations  which  I 
should  like  to  add.  It  seems  to  me  that  an 
initial  mistake  has  been  made  in  these  by-laws  by 
trying  to  make  the  same  hard  and  fast  rule  apply 
to  two  perfectly  different  classes  of  tenements. 
The  lodging-house  proper,  which  is  something  in 
the  character  of  a  common  lodging-bouse,  may 
perfectly  well  be  dealt  with  by  a  series  of  regula- 
tions which  are  really  quite  inapplicable  to  the 
very  large  class  of  houses  which  are  brought  under 
the  common  operation  of  these  by-laws  under  the 
words  "  houses  occupied  by  members  of  more 
than  one  family."  Take  the  West  Eud  of 
London,  where  we  are  told  the  same  sort  of  by- 
laws apply;  it  ia  not  too  much  to  say  that  there 
are  very  large  areas  in  some  of  the  beat  parts  of 
London  where  two-thirds  or  three-fourths  of  the 
houses  are  so  occupied  that  they  would  come 
under  this  definition.  One  cannot  pass  through 
;reat  number  of  streets  without  finding  half 
upon  the  same  door ;  it  is 


a  great 
a  dozen 


the  commonest  thing  in  the  world  for  a  medical 
man,  who  has  an  extremely  good  house  very  highly 
rented,  to  let  off  one  or  two  rooms  as  consulting 
rooms  to  somebody  else.  Thai  immediately 
brings  this  house  within  the  definition  of  a 
lodging-house  and  makes  all  these  by-laws  appli- 
cable to  it,  and  when  we  come  to  such  a  case  a? 
that,  the  application  of  this  by-law  seems  to  me 
to  be  unreasonable  to  the  last  extent.  Moreover, 
tho  definition  of  "  landlord  "  embraces  the  person 
who  receives  the  rack  rent  of  the  hou*o.  To  teat 
that,  take,  for  example,  the  very  large  area  which 
is  ovned  by  some  large  owner  of  property  in 
London.  Probably  there  are  five  hundred  to  a 
thousand  houses  on  that  area  of  which  the  owner 
receives  the  rack  rent,  and  for  every  oue  of  these 
houses,  if  occupied  in  the  way  I  have  described, 
the  owner  would  be  liable  as  for  a  lodging-honso 
within  the  meaning  of  these  by-laws.  To  hold 
that  he  was  liable  because  every  one  of  these 
houses  was  not  thoroughly  cleansed,  or  was  not 
lime-washed  from  top  to  bottom  during  the  first 
week  in  April,  would  impose  upon  the  landlord 
in  such  a  case  as  that  an  absolutely  intolerable 
burden,  and  one  against  which  all  common  sense 
and  all  instincts  of  fair  play  rebel.  I  only  give 
that  instance  because  it  is  quite  within  the 
extreme  instances  which  may  be  given  of  the 
operation  of  these  by-laws.  If  the  cases  are 
fairly  within  the  scope  of  the  by-lawB,  as  un- 
doubtedly the  case  I  have  given  would  be,  it  is 
only  by  pointing  out  the  circumstances  of  the 
by-laws  as  applied  in  such  cases  that  one  sees 
whether  or  not,  taken  as  a  whole  and  as  appli- 
cable all  round,  the  by-laws  are  reasonable.  If 
they  were  confined  to  the  class  of  houses  of  the 
same  sort  and  occupied  in  the  same  sort  of  way 
as  common  lodging-houses,  then  of  course  there 
would  be  very  much  more  to  be  said  in  their  favour. 
But,  even  in  that  case,  1  agree  with  my  Lord  that, 
unless  the  person  who  is  Btruck  at  is  a  person  who, 
from  his  position  and  his  relation  to  the  property, 
ought  to  know  exactly  what  his  tenants  are  doing 
and  in  what  state  they  are  keeping  the  house,  and 
so  on,  it  would  be  quite  unfair  to  render  bim 
liable  without  his  having  had  notice  of  what  is 
taking  place.  Counsel  for  tbe  Islington  Borough 
Council  defends  a  good  deal  of  this — and  it  is 
part  of  his  argument  that  I  do  not  like,  and  that 
1  feel  bound  to  protest  against  on  important  public 

Crinciples  —  by  saying:  "These  by-laws  might 
e  harsh  and  improper  and  unjust  if  they  were 
applied  all  round,  but  the  borough  council  or  the 
local  authority  must  be  trusted  only  to  put  tho  law 
in  motion  in  such  cases  as  those  in  which  it  would 
be  reasonable  to  do  so."  To  begin  with,  the 
borough  council  are  not  the  only  persons  who  are 
entitled  to  put  the  law  in  motion ;  every  subject 
of  the  Crown  is  entitled  to  do  bo.  And,  further,  I 
do  not  like  legislation  which  is  felt  to  be  so  unfair, 
applying  it  all  round,  that  it  requires  to  be 
justified  by  saying  that  in  particular  cases  it 
will  not  be  enforced.  I  think  that  is  as  bad 
a  ground  upon  which  to  defend  legislation  as  one 
could  very  well  have.  I  pass  from  that  part  of 
the  case  to  say  a  few  words  about  this  provision 
as  to  the  first  week  in  April,  as  to  which  I  feel 
fully  the  force  of  a  great  deal  my  Lord  has  said. 
One  constantly  knows  the  principles  to  be 
applied;  but  it  is  the  application  of  principles 
which  raises  the  difficulty.  In  Uub  particular 
case  I  feel  that  it  is  hardly  right  to  say  that 
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No  money  must  be  received  by  any  oarter  or  other 
pei-Hon*  taking-  or  receiving  orders  (czoept  at  the  shop 
or  storee)  until  the  foods  ordered  have  been  delivered. 
(3)  The  fall  name  and  poetal  address  of  all  persona 
moat  be  entered  in  tbe  books  provided  for  that 
and  sent  in  to  tbe  office  the  day  before  tbe 
are  to  be  delivered. 


Tbe  existence  of  tbe  rales  and  their  purport 
and  effect  were  not  communicated  to  or  known 
by  Jobn  Plant  hereinafter  mentioned,  or  any 
other  customer;  nor  was  any  limitation  of 
Cooper's  authority  to  make  tales  of  or  to  take 
orders  for  beer  or  stout  on  behalf  of  the  appel- 
lant communicated  to  or  known  by  John  Plant 
or  any  other  customer,  the  general  course  of 
dealing  being  that  when  Cooper  accepted  orders 
from  customers  tbey  expected  them  to  be  and 
they  were  in  fact  executed. 

The  appellant  supplied  to  Cooper  certain  poet- 
cards  for  the  use  of  customers,  containing  a  price 
list,  a  notice  that  travellers  would  wait  upon 
them,  that  orders  by  post  would  receive  prompt 
attention,  a  space  for  particulars  of  orders, 
and  a  srace  for  the  name  and  address  of  the 
persons  giving  such  orders.  Cooper  occasionally, 
but  not  invariably,  took  out  such  postcards 
and  gave  them  to  persons  on  whom  he  called  for 
or  den. 

Previously  to  the  5th  Nov.  1902.  one  John 
Plant,  of  No.  4,  Walmsley-street,  Rishton,  had 
from  time  to  time  ordered  certain  stout  from  the 
appellant  by  letter  addressed  to  the  appellant  at 
his  licenced  premises  at  Nelson,  and  on  one 
occasion  by  an  order  given  to  Coooer  verbally. 
On  tbe  5th  Nov.  liH)2  Cooper  called  *on  Plant  at 
his  house  and  obtained  from  him  there  an  order 
for  a  two-gallon  jar  of  stout  for  the  price  of 
2a.  id.  Cooper  thereupon  entered  that  order  in 
his  order-book,  and  on  the  following  day  he 
posted  to  the  appellant  such  order-book,  together 
with  a  summary  which  he  rmide  out  of  all  the 
orders  obtained  by  him  in  tbe  Rishton  district, 
including  that  of  John  Plant  He  also  posted  to 
the  appellant  a  number  of  gummed  labels  con- 
taining  the  names  of  the  persons  who  had  given 
the  orders.  Thoee  labels  were  to  be  affixed  to 
the  vessels  in  which  the  goods  ordered  were  to 
be  delivered. 

At  the  time  when  the  order  was  given  Cooper 
handed  to  Plant  a  postcard,  but  did  not  inform 
him  that  it  was  to  be  used  as  hereinbefore  men- 
tioned or  otherwise,  and  it  was  not  used,  but  was 
destroyed  by  his  wife  within  a  short  time  after- 
wards. 

On  receipt  by  tbe  appellant  at  his  licensed 
premises  of  the  order-book,  summary,  and  labels 
on  the  7th  Nov.  1902,  his  servants  at  his  licensed 
premises  selected  and  appropriated  a  two-gallon 
jar  belonging  to  the  appellant,  filled  with  stout, 
in  fulfilment  of  Plant's  order,  and  affixed  thereto 
a  label  bearing  Plant's  name. 

The  two- gallon  jar,  together  with  other  vessels 
filled  pursuant  to  other  orders,  was  thereupon 
placed  on  a  cart  of  the  appellant  to  bo  delivered 
in  the  Rishton  district  to  John  Plant  and  the 
appellant's  other  customers  by  Cooper  and  one 
Boyle,  a  carter  of  the  appellant,  and  only  liquors 
in  accordance  with  such  order-book  and  summary 
were  placed  on  the  cart,  all  being  labelled  with 
the  names  of  the  respective  customers. 

Cooper  and  Boyle  did  not  deliver  to  Plant  the 
stout  as  ordered  by  him,  but  they  delivered  to 


him  a  two- gallon  jar  of  strong  ale,  of  which  the 
price  was  2*.  8d.t  and  which  nad  affixed  to  it  a 
label  bearing  the  name  Lancaster,  a  customer  of 
the  appellant,  who  had  on  the  5th  Nov.  given  to 
Cooper  an  order  for  such  a  jar  of  strong  ale. 
Plant's  wife  accepted  tbe  jar  of  ale  and  paid 
Cooper  2a.  4d.  for  it,  but  she  was  not,  nor  were 
Cooper  or  Boyle  at  the  time  of  such  delivery, 
aware  of  the  mistake  which  had  occurred  in 
regard  to  it. 

Plant  kept  and  consumed  the  strong  ale 
delivered  as  above-mentioned,  and  afterwards,  on 
the  18th  Nov.,  offered  to  Cooper  4d.  in  addition 
to  the  sum  already  paid  for  the  same,  but  that 
offer  was  not  accepted  by  Cooper  or  the  appellant 
on  the  ground  that  toe  mistake  was  that  of 
Cooper  and  not  that  of  Plant. 

It  waa  contended  for  the  appellant  that  there 
was  no  evidence  of  any  holding  out  that  Cooper 
had  authority  to  accept  orders,  and  that  he  had 
no  such  authority  ;  in  fact  that  (subject  to  the 
Court  of  Quarter  Sessions  being  bound  by  the 
authority  hereinafter  referred  to)  an  executory 
contract  waa  not  sufficient  in  law  to  bring  the 
case  within  the  provisions  of  the  Act,  and  that 
an  executory  contract  was  not  complete  till 
accepted  at  the  licensed  premises,  and  that  if  an 
executory  contract  was  sufficient  it  was  made  on 
such  licensed  premises. 

It  was  further  contended  that  though  the  jar 
of  stout  was  delivered  in  pursuance  of  the  order 
given  by  Plant  to  Cooper  on  the  5th  Nov.  1902, 
there  was  no  contract  until  Cooper's  order-book 
was  recoived  by  post  at  Nelson  and  accepted  by 
the  appellant ;  that  the  jar  of  stout  had  been 
appropriated  and  set  apart  by  the  appellant  at 
kelson,  and  that  the  sale  thereupon  took  place  at 
the  licensed  premises  at  Nelson  and  not  at 
Rishton.  It  was  further  contended  that  if  no 
appropriation  took  place  on  the  licensed  pre- 
mises, then  that  the  order  given  by  Plant  had 
never  been  executed  by  the  appellant,  because 
stout  had  never  been  delivered  to  Plant  or  paid 
for  by  him,  and  that  the  parties  were  never 
ad  idem  as  to  the  ale  delivered  to  Plant,  and 
that  there  was  no  evidence  of  any  new  contract 
for  tho  sale  of  the  ale. 

It  was  contended  for  the  respondent  that  the 
sale,  or  the  contract  for  the  sale,  of  tbe  stout 
was  completed  at  Plant's  house  at  Rishton  on 
the  5th  and  7th  Nov. ;  that  on  the  facts  proved 
Cooper  was  the  agent  of  the  appellant  to  sell  to 
Plant  and  to  make  a  contract  with  him  for  the 
sale  of  the  stout,  and  that  he  had  been  held  out 
as  such  agent  to  Plant  by  the  appellant.  It 
waa  further  and  alternatively  contended  that  by 
reason  of  Plant's  acceptance  of  the  strong  ale  on 
the  7th  Nov.  1902.  and  of  the  appellant's  assent 
thereto,  signified  by  his  foregoing  the  additional 
price  to  which  he  was  thereby  entitled,  a  new 
contract  was  entered  into  and  executed  between 
Plant  and  the  appellant  for  the  sale  of  the  strong 
ale  by  the  appellant  to  Plant  on  the  7th  Nov. 
1 902. 

The  Court  of  Quarter  Sessions  were  of  opinion 
that  on  the  facts  proved  an  executory  contract 
for  the  sale  of  the  stout  was  made  at  Plant's 
house  at  Rishton,  and  that  therefore  the  court 
were  bound  by  the  authority  of  the  jtid^ments  in 
the  case  of  Stephenson  v.  Ilogcre  (80  L.  T.  Rep. 
at  p.  195)  to  hold  that  an  offence  had  been  com- 
mitted within  the  meaning  of  the  Licensing  Act 
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1872,  8.  3,  and  the  court  dismissed  the  appeal, 
but  reduced  the  tine  of  SOZ.  imposed  by  the  petty 
.sessions  to  -201. 

The  question  for  the  opinion  of  the  court  was 
whether  or  not  the  decision  of  the  Court  of  Quarter 
•Sessions  was  right. 

If  the  court  should  be  of  opinion  that  it  was 
right,  then  the  order  of  quarter  sessions  dis- 
missing the  appeal  was  to  be  confirmed. 

If  the  court  should  be  of  opinion  that  it  was 
not  right,  then  the  order  of  quarter  sessions  was 
to  be  quashed. 

Sect.  3  of  the  Licensing  Act  1872  (35  A  36  Vict 
c.  t«4)  provides  : 

No  person  shall  sell  or  expose  for  sale  by  retail  any 
intoxicating  lienor  without  being  duly  licensed  to  sell 
the  woe,  or  at  any  pltoe  whero  he  ia  not  authorised 
by  his  licence  to  sell  the  same.  Any  person  selling  or 
exposing  for  sale  by  wtail  any  intoxicating  liquor  which 
be  is  not  lioensed  to  sell  by  retail,  or  soiling  or  exposing 
for  aale  any  intoxicating  liquor  at  any  plaoe  where  he 
n  not  authorised  by  hie  licence  to  sell  the  same,  shall 
be  subject  to  the  following 


Boskill,  K.C.  (William  Mackenzie  with  him) 
for  the  appellant.  —  The  facts  in  the  present 
case  are  absolutely  identical  with   the  facts 
in  the  recent  case  of  Walker  v.  leafier  (67  J.  P. 
152),  in  which  this  court  decided  that  there  was 
no  sale  oil  the  licensed  premises  und  that  no 
offence  under  sect.  3  had  been  committed.  The 
authorities  show  that  to  constitute  a  sale  at 
the  licensed  premises  two  things  are  necessary, 
the  order  must  be  accepted  at  the  licensed  pre- 
mises and  the  goods  must  be  appropriated  on  the 
licensed  premises.   If  both  those  things  concur, 
then  the  sale  is  a  sale  at  the  licensed  premises 
and  not  elsewhere.  In  the  present  case  both  those 
things  concurred  at  the  licensed  premises  ;  there 
was  the  acceptance  of  the  order  there  and  the 
goods  were  set  aside  and  appropriated  there,  so 
that  there  was  a  binding  contract  only  at  the 
licensed  premises.     It  is  immaterial  that  the 
delivery  was  at  Plant's  house.  In  Plettt  v.  Beattie 
(74  L.  T.  Rep.  148;  (1896)  1  Q.  B.  519)  Wills,  J. 
points  out  the  distinction  between  a  sale  and  a 
delivery,  and  he  says :  "  I  think  that  it  is  clear 
that  although  the  delivery  of  the  beer  was  to  be 
at  Aocrington,  the  sale  was  at  Burnley.   Sale  and 
delivery  are  two  distinct  elements  in  a  contract 
for  the  sale  of  goods.   .   .   .   Those  provisions " 
-^that  is,  the  provisions  of  the  Licensing  Act — 
"^u-e  satisfied  if  the  substantial  elements  of  a 
sale  take  place  on  the  licensed  premises,  though 
the  beer  is  consumed  or  delivered  off  them." 
Wright,  J.  in  the  same  case  points  out  that  the 
fact  of  the  order  being  taken  at  the  customer's 
door  does  not  prevent  the  sale  from  being  a  sale 
at  the  licensed  premises ;  and  in  Plettt  v.  Camp- 
bell (73  L.  T.  Hep.  344;  (1895)  2  Q.  B.  229,  at 
p.  233)  he  points  out  that  if  the  jars  were  addressed 
or  otherwise  appropriated  to  the  customer  before 
leaving  the  licensed  premises,  it  would  necessarily 
make  a  difference  in  the  licence-holder's  liability, 
in  favour  of  the  licence-holder.     That  is  what 
took  place  here,  as  the  jar  in  this  case  was 
addressed  and  appropriated  to  Plant  before  it 
left  the  licensed  premises.   [Lord  Alvkrstonk, 
C.J. — In  any  of  these  cases  was  the  beer  to  be 
paid  for  on  delivery  ?]    Yes,  in  Waller  v.  Walker 
(ubi  tup.),  where  the  facta  are  the  same  as  the 
pretent.    When  the  order  is  accepted— which  it 


was  in  this  case  at  the  licensed  premi 
there  is  a  contract.   He  also  referred  to 

Hewitt  v.  Jervis,  38  L.  J.  305,  July  18,  1303. 

E.  Banket,  K.C.  (IT.  Whately  with  hiui)  for 
the  respondent. — The  question  is  entirely  one  of 
fact,  and  the  justices  here  so  dealt  with  it, 
and  convicted  the  appellant.  The  substance 
of  the  transaction  was  that  already  a  completed 
contract  tor  sale  was  made  at  tue  customer's 
house,  although  the  traveller  went  through 
the  form  of  giving  the  postcard  to  the 
customer.  It  that  be  so,  then  the  fact  that  the 
appellants  servauts  selected  and  appropriated 
tne  beer  at  the  licensed  premises  makes  no 
difference,  and  the  justices  upon  these  facts  have 
found— and  they  were  right  in  so  finding— that 
there  was  an  executory  contract  for  sale  at  Plant's 
house.  With  regard  to  the  cases,  PUttt  v. 
Beatlie  (ubi  tup)  does  not  apply,  as  all  the  court 
there  held  was  that  under  the  particular  circum- 
stances of  that  case  all  the  essential  elements  of 
the  contract  of  sale  were  made  at  the  licensed 
premises.  It  was  never  decided  in  terms  that 
m  these  cases  an  executory  contract  of  sale  was 
enough  until  Channell,  J.  decided  it  in  Stephen, 
ton  v.  Itegers  (St>  L.  T.  Hep.  193,  at  p.  196). 
Channell,  J.  there  clearly  decides  that  an 
executory  contract  of  sale  is  enough  to  bring  the 
case  within  the  statute.  He  says :  "  On  the  whole, 
therefore,  the  authorities  seem  to  me  to  be  fairly 
clear  to  show  that  an  executory  contract  is  within 
the  section,  and  that  it  is  not  necessary,  in  order 
to  make  the  transaction  an  offence,  that  pro- 
perty should  have  passed."  Walker  v.  Walker 
(ubi  sup.)  is  distinguishable  in  this,  that  the 
licence- bolder  did  exercise  his  own  judgment  as 
to  whether  he  would  execute  the  order  or  not. 
[Lord  Alverstone,  C.J.— I  am  notquite  satisfied 
that  an  executory  contract  of  Bale  off  the  licensed 
premises  is  sufficient ;  I  think  you  must  argue 
the  main  question  whether  what  was  said  by 
Channel!,  J.  that  an  executory  contract  wonld 
do  is  right.]  Sect.  3  says  "  no  person  shall '  sell,' " 
and  the  word  "  sell "  includes  an  agreement 
to  sell  (sect.  1  of  the  Sale  of  Goods  Act  1393).  In 
dealing  with  an  executory  contract  of  Bale  it  ia 
sufficient  if  there  be  a  completed  agreetnentto  sell 
and  to  buy,  and  the  executory  contract  of  Bale, 
plus  delivery,  or  completed  by  delivery,  makes  a 
complete  sale,  or  a  completed  contract  of  sale. 
The  intention  was  that  the  sale  of  intoxicating 
liquors  should  only  take  place  at  certain  places 
wuich  could  be  controlled.  [Kennedy,  J. — Has 
it  ever  been  held  that  a  mere  agreement  for  the 
sale  brings  the  case  within  the  section  ?}  Sect.  62 
of  the  Act,  where  wide  words  are  used  as  to  what 
is  necessary  in  proving  a  sale,  and  the  judgment 
of  Channell,  J.  in  /Stephenson  v.  Rogers  (ubi 
tup.)  show  that.  The  distinction  is  between  the 
caee  where  a  person  acts  as  a  mere  conduit- pipe  to 
convey  the  order,  as  in  Plettt  v.  Beattie  (ubi  sup.), 
in  which  case  the  sale  would  not  be  at  the 
unlicensed  place,  and  the  case  where  the  person 
goes  and  accepts  and  has  power  to  accept  the 
order  at  the  customer's  house,  in  which  there 
would  be  a  sale  at  that  house.  In  Guild  v.  Free- 
man (3b'  Sc.  L.  Rep.  6)  it  was  held  under  similar 
circumstances  that  the  sale  took  place  at  the 
unlicensed  premises.  The  whole  question  really 
turns  on  the  view  as  to  what  took  place  at  the 
's  house.   There  is  no  suggestion  here 
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that  the  purchaser  assented  to  an  appropriation 
of  the  poods  at  the  vendor's  place  of  business. 
On  the  facts  the  justices  were  abundantly  justified 
in  coming  to  the  conclusion  to  which  they  came. 
It  is  submitted,  first,  that  there  was  an  executory 
contract  of  sale  at  the  customer's  house,  and 
next,  that  an  executory  contract  of  sale,  even 
without  delirery.  but,  at  any  rate,  if  followed  by 
delivery,  is  sufficient  to  bring  the  case  within 
the  section.  There  is  no  decision  to  the  con- 
trary, and  there  is  authority,  especially  the 
judgment  of  Channell.  J.,  in  support  of  that 
view.  [He  also  referred  to  Plettt  v.  Campbell 
(ubi  svp.).] 

Rotkill,  K.C.  in  reply.— By  sect.  2  (2)  of  the 
Judicature  Aot  1894,  this  court  can  draw  infer- 
ences of  fact  on  appeals  from  quarter  sessions. 
There  is  no  statement  in  the  case  that  Cooper  had 
authority  to  accept  orders;  there  is  a  clear 
statement  that  he  bad  no  such  authority.  As  to 
the  question  of  executory  contract,  there  are  only 
two  casea  which  deal  with  it:  8tallard  v.  Marlct 
(38  L.  T.  Rep.  566,  3  Q.  B.  Div.  412)  and  Guild 
v.  Freeman  (ubieup.)  ;  the  dictum  of  Channell,  J. 
on  that  point  is  merely  obiter.  There  was  here 
no  contract  at  all  at  Plant's  house.  It  was, 
both  to  the  knowledge  of  the  purchaser  and 
of  the  traveller,  a  mere  traveller's  order  to 
transmit. 

Lord  Alvbr8TONB,  C.J. — In  these  licensing 
cases  it  is  extremely  important,  when  principles 
have  been  laid  down  in  deciding  them,  that  those 
principles  should  be  applied  in  subsequent  cases 
where  there  is  really  no  substantial  difference  in 
the  facta.  The  case  of  Walker  v.  Walker  (ubi  tup.) 
has  been  relied  on  by  counsel  for  the  appellant 
as  an  authority  in  his  favour  on  all  the  points 
which  have  been  raised.  I  do  not,  however,  think 
he  was  quite  entitled  to  use  it  in  that  way.  It  is 
quite  true  that  it  is  very  difficult  to  find  any  sub- 
stantial difference  in  the  facts  of  the  two  oases;  but, 
on  the  other  hand,  it  is  quite  plain  from  the  report 
that  the  argument  that  has  been  addressed  to  us 
with  reference  to  an  executory  contract  being 
sufficient  to  bring  a  case  within  the  section  was 
not  presented  to  the  court  in  that  case,  and  was 
not  the  point  on  which  the  decision  was  based. 
There  having  been  a  contention  there  that  there  was 
no  appropriation  of  the  goods  on  the  licensed  pre- 
mises and  that  the  property  in  the  goods  did  not  pass 
until  actual  delivery,  the  facts  were  that  the  order 
was  taken  to  the  licensed  premises  and  accepted 
there  by  the  licensee,  and  that  there  was  a  setting 
aside  of  the  goods  and  their  subsequent  delivery. 
The  court  there  thought,  on  the  authorities,  that 
those  facts  did  not  show  a  Bale  off  the  licensed 
but  that  the  contract,  if  any,  was  made 
on  the  licensed  premises.  That  short  statement 
of  the  effect  of  the  judgment  showed  that  the 
court  there  were  not  applying  their  minds  to  the 
point,  which  does  not  seem  to  have  been  raised 
there,  as  to  whether  or  not  an  executory  contract 
by  the  agent  of  the  licensed  person  would  be 
sufficient  to  constitute  an  offence  within  sect.  3 
of  the  Act.  I  may  also  remark  that  Channell,  J. 
was  also  a  party  to  that  judgment,  and  in  all 
probability,  if  any  question  had  been  raised  on 
that  point,  he  would  have  directed  attention  to 
the  case  of  Stephenton  v.  Rogers  (ubi  tup  ).  That 
being  so,  it  will  probably  have  to  be  decided  some 
day  or  other  whether  an  executory  contract  made 


by  the  traveller  with  the  authority  of  the  licensed: 
person  brings  the  licensed  person  within  the  Act. 
Speaking  for  myself,  after  having  heard  the  point 
argued  on  both  sides,  the  inclination  of  my  mind 
at  present  is  that  it  would  do  so.  I  am  inclined 
to  the  opinion  indicated  by  Channell,  J.  in 
Stephenton  v.  Rop*r$  (ubi  tup.),  and  probably 
intimated  by  Wright,  J.  in  the  case  of  PletU  v. 
Campbell  (ubi  tup.),  and  to  a  certain  extent  sup- 
ported by  the  case  of  Stallard  v.  Marks  (ubi  tup.), 
and  by  the  Scotch  case  of  Guild  v.  Freeman  (ubi 
tup.),  which  has  been  referred  to.  But  as  I  do 
not  think  that  the  point  really  arises  in  this  case, 
I  must  not  be  supposed  to  express  a  definite 
opinion  upon  the  point  It  is  a  very  important 
question  which  may  some  day  arise,  and  it  ie 
better  to  reserve  any  decision  upon  it  until  it 
does  arise.  With  regard  to  the  particular  facta 
of  this  case,  I  have  come  to  the  conclusion  that 
in  this  case  as  stated  there  was  no  evidence  on 
which  the  magistrates  onght  to  have  found  that 
there  was  an  executory  contract  entered  into  by 
Cooper  on  the  occasion  of  his  interview  witb 
Plant.  There  was  at  the  most  evidence  of  the> 
acceptance  of  an  order  to  be  transmitted  to  his 
principal,  who  might  himself  act  upon  it.  Refer- 
ring to  the  earlier  transactions  between  the 
appellant  and  Plant,  Plant  or  Mrs.  Plant  had 
from  time  to  time  ordered  stout  from  tbe  appel- 
lant by  letter  addressed  to  the  appellant,  and  on 
one  occasion  had  given  a  verbal  order  through 
Cooper.  On  this  particular  occasion  Mrs.  Plant 
did  not  think  it  necessary  to  use  the  postcard 
which  was  left  with  her  in  order  that  she  might 
order  goods  on  that  or  on  some  future  occasion. 
I  do  not  find  anything  in  what  passed  between 
Plant  and  Cooper  to  show  an  acceptance  of  a 
contract  of  sale.  What,  are  the  other  facts  in  the 
case  ?  As  I  have  said,  I  do  not  think  it  necessary 
to  draw  fine  distinctions  in  thei<e  licensing  matters. 
Travellers  canvassing  for  orders  are  undoubtedly 
common  incidents  in  the  wine  and  spirit  trade  ao 
in  many  other  trades,  and  I  think  it  would  be 
a  startling  proposition  to  ssy  that  the  mere  for- 
warding an  order  was  sufficient  evidence  of  the 
acceptance  of  a  contract.  It  seems  to  me  that 
tbe  course  of  business  here  prescribed,  that  no- 
order  was  to  1*  accepted  in  the  sente  of  a  con- 
tract, nor  goods  delivered,  until  the  orders  were 
first  handed  into  the  office  and  entered  in  the 
order-book,  and  that  any  person  infringing  that 
rule  would  be  instantly  dismissed,  did  point  to 
the  fact  that  it  was  not  intended  that  the  taking 
of  an  order  to  be  afterwards  transmitted  should 
be  the  acceptance  of  a  contract.  I  think  that 
the  magistrates  meant  to  say  that  Cooper  was  a 
person  who  was  to  canvas  for  orders,  and  they 
set  oat  the  restrictions  or  rules  under  which  be- 
was  to  do  so,  And  then  they  found  that  Plant 
had  not  any  notice  of  those  restrictions,  or  of 
any  limitation  on  Cooper's  authority.  Lookim: 
at  the*e  facts,  and  comparing  them  with  tbe 
facts  in  Walker  v.  Walker  {ubi  tup),  in  my 
opinion  there  was  no  evidence  on  which  the 
magistrates  ought  to  have  come  to  the  conclusion 
that  there  was  an  executory  contract  made  at 
Plant's  house  for  the  sale  of  the  beer.  So  far  as 
the  written  rules  wont,  there  was  no  evidence  of 
Cooper's  authority,  in  fact,  to  accept  contracts; 
and,  so  far  as  tbe  previous  practice  went,  there 
was  no  evidence  that  the  appellant  had  authorised 
him  to  accept  contracts.    It  seemB  to  me  that 


Digitized  by  Google 


Jnno  4,  1901.] 


THE  LAW  TIMES. 


[Vol.  XC.-449 


K.B.  Dit  ] 


the  only  inference  that  the  magistrates  ought  to 
have  drawn  was  that  Cooper  was  there  to  take 
orders  and  transmit  them  to  headquarters,  where 
they  might  be  accepted  or  not,  as  the  appellant 
liked.  I  do  not  know  that  much  is  to  be  gained 
by  referring  to  the  authorities  beyond  saying  that 
in  the  case  of  Pleitt  v.  Campbell  (ubi  tup.)  the 
court,  on  the  facts  there  stated,  came  to  the 
conclusion  that  the  substantial  part  of  the  trans- 
action took  place  at  the  customer's  place  of  buii- 
ness,  or,  at  any  rate,  not  on  the  licensed  premises. 
In  Plettt  v.  Beattie  (ubi  tup.),  where  a  postcard 
had  been  sant,  the  court  came  to  the  conclusion 
that  there  had  been  no  sale  off  the  licensed  pre. 
raises.  In  Stephenson  v.  Roger*  {ubi  tup  ),  the 
court  came  to  the  Bame  conclusion,  and  they 
came  to  the  same  result  in  Walker  v.  Walker  (ubi 
tup.).  The  setting  aside  and  appropriation  of 
the  goods  at  the  licensed  premises  where  the 
order  was  received  was  also  a  matter  to  be  taken 
into  consideration.  Looking  at  all  the  facts 
fairly,  I  can  see  no  evidence  of  anything  more 
than  an  acceptance  of  an  order,  the  forwarding 
of  that  order  to  headquarters,  and  the  dealing 
with  that  order  by  the  principal,  so  as  to  show 
that  the  contract— even  the  executory  contract — 
was  not  made  until  the  order  had  been  entered 
and  the  authority  of  Cooper  to  make  it  ratified. 
For  these  reasons  I  have  come  to  the  conclusion 
that  the  principle  acted  upon  in  the  case  of 
Walker  v.  Walker  (ubi  tup.)  applies  to  this  case, 
and  that  there  was  no  sufficient  evidence  of  an 
executory  contract  for  sale  by  Cooper,  so  as  to 
raise  the  point  as  to  th<*  sufficiency  of  an  executory 
contract,  which  was  discussed  by  Channell,  J.  in 
Stephenson  v.  Roqert  (ubi  tup.).  I  therefore  think 
that  this  appeal  should  be  allowed. 

Wills,  J.  concurred,  being  of  opinion  that  the 
facts  Bbowed  that  there  was  no  executory  con- 
tract made  at  Plant's  house,  and  added :  With 
regard  to  the  question  whether  an  executory  con- 
tract made  at  the  purchaser's  house  does  bring  a 
caee  within  the  words  of  the  section  constituting 
the  offence,  I  would  rather  reserve  anything  in 
the  nature  of  a  judgment.  The  impression,  how- 
ever,  left  on  my  mind  by  the  arguments  which 
have  deen  addressed  to  us,  is  rather  in  favour  of 
the  view  that  an  executory  contract  is  sufficient ; 
but  I  still  emphatically  desire  to  keep  an  open 
mind  on  the  question,  in  case  it  should  come  up 
before  us  on  a  future  occasion,  because  it  is  im- 
possible for  any  mind,  however  experienced  in 
judicial  matters,  to  approach  a  question  which  it 
was  not  necessary  to  decide  in  the  same  spirit  as 
as  if  it  had  to  be  decided.  On  the  question 
whether  there  was  really  any  evidence  of  a  com- 
pleted sale  at  Plant's  house  at  Rishton,  my  opinion 
had  iomewhat  fluctuated  during  the  course  of  the 
argument,  but  I  have  ultimately  come  to  the 
conclusion  that  the  view  expressed  by  the  Lord 
Chief  Justice  is  correct. 

Kennedy,  J.  concurred.—- As  to  the  point 
whether  an  executory  contract  would  be  sufficient 
without  more  to  constitute  a  violation  of  the 
section  in  question,  as  I  desire  entirely  to  reserve 
it  for  careful  consideration,  I  do  not  wish  to 
■ay,  and  in  fact  it  would  be  quite  useless  to 
say,  what  the  inclination  of  my  mind  is  on  that 
point. 

Appeal  allowed.    Order  of  quarter  tettiont 
quashed. 


[K.B.  Div. 


Solicitors  for  the  appellant,  Butk,  Mellor,  and) 
Norrit,  for  Procter  and  Son,  Burnley. 

Solicitors  for  the  respondent,  Bower,  Cotton, 
and  Bower,  for  Ainsworth,  Sanderson,  and  Howton> 
Blackburn. 


Thursday,  Feb.  4. 

(Before  Lord  Alverstone,  C.J.,  Wills  and 
Kennedy,  JJ.) 

Kingsland  (app.)  r.  Haben  (reap.),  (a) 
ilctropolit  management  —  Uraint  —  By-laws — 
Reconstruction  of  drain  of  old  building — Kecet- 
tity  of  intercepting  trap—  Work  "  in  any  build- 
ing " — Melropoli*  Management  Act  1855  (18  k  li> 
Vict.  c.  120),  t.  202. 

By  a  by-law  made  under  the  poteen  of  the  Metro, 
polia  Management  Act  1835  it  was  provided  that 
every  person  tcho  thould  construct  or  reconstruct 
any  pipe  or  drain,  or  other  meant  of  communi- 
cating with  sewers,  so  far  at  he  should  effect  any 
such  works  "  in  any  building "  erected  before 
the  confirmation  of  the  by-laws,  thould  provide 
in  such  drain  a  tuitable  and  efficient  intercepting 
trap. 

Held,  that  the  word  "  in  " — in  the  word*  "in  any 
building" — meant,  not  "intide  the  building,'* 
but  "  in  connection  with  the  building,"  and  that 
consequently  the  by-law  applied  to  the  recon- 
struction of  a  drain  in  connection  with  an  old 
building  erected  before  the  confirmation  of  the 
by  laws,  at  the  reconstruction  of  the  drain  wat  a 
work"  in"  such  building,  although  such  drain 
wat  outside  the  building,  and  that  such  drain 
ought  to  be  reconstructed  tcith  an  efficient  inter- 
cepting trap,  at  required  by  tlie  by-taw. 

Case  stated  by  a  metropolitan  police  magistrate. 

The  appellant  was  a  builder  carrying  on  busi- 
ness at  Upper  Clapton,  in  the  county  of  London, 
and  the  respondent  was  a  sanitary  inspector  of 
the  metropolitan  borough  of  Hackney. 

The  appellant  was  employed  by  the  owner  of 
the  messuage  and  premises  No.  181,  High-street, 
Homerton,  within  the  borough,  to  carry  out 
certain  repaire  to  the  premises,  and  in  the  exercise 
of  such  employment  reconstucted  a  drain  upon 
the  premises.  The  messuage,  premises,  and  the 
drain  so  reconstructed  were  shown  upon  a  plan 
annexed  to  the  case. 

The  drain  commenced  in  a  water-closet  consti- 
tuting an  outbuilding  or  back  addition  to  the 
messuage,  passed  through  the  back  yard  of  the 
messuage  into  the  adjoining  premises  No.  183, 
High-street,  where,  uniting  with  a  drain  of  the- 
last- mentioned  premise?,  it  became  a  sewer  within 
the  meaning  of  the  Metropolis  Management  Acts, 
and  of  the  by-laws  hereinafter  mentioned.  The 
messuage  and  water-closet  were  erected  before 
the  confirmation  of  the  by-laws. 

By  by-laws  under  sect.  202  of  the  Metropolis 
Management  Act  1855,  made  by  the  London 
County  Council  on  the  13th  Oct.  1900,  confirmed 
at  a  subsequent  meeting  of  that  council  on  the 
6th  Nov.  ll>00,  and  approved  by  the  Local 
Government  Board  on  the  14th  June  1901,  it  was 
provided  as  follows : 

By-law  5.  Every  person  who  shall  erect  a  new 
building  ahull  provide  in  every  main  drain  or  other  drain 
of  each  bnildiug  which  may  immediately  oommoniosts 

(a)  Beperted  by  W.  \V.  oa»,  E»q.,  6wrUier-4t-L»w. 
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with  any  sewer,  a  suitable  and  efficient  intercepting 
trap  at  a  poir.t  aa  distant  as  may  be  practicable  from 
euch  building,  and  aa  near  aa  may  be  practicable  to  the 
point  at  which  auoh  drain  may  be  in  connection  with  the 
eower.  He  shall,  exoept  in  case*  where  the  means  of 
access  to  be  provided  in  complianoe  with  the  presetting 
by-law,  give  adequate  means  of  access  to  soch  trap,  and 
provide  a  soparate  manhole  or  other  separate  means  of 
access  to  snob  trap  for  the  purpose  of  cleantring  it. 

By-law  21.  These  by-laws  shall,  so  far  aa  practicable, 
apply  to  any  person  who  shall  oonstruot  or  reconstruct 
any  pipe  or  drain,  or  other  means  of  communication  with 
sewers,  or  any  trap  or  apparatus  connected  therewith,  so 
far  as  be  shall  effect  any  such  works  in  any  buildinv 
erected  before  the  confirmation  of  these  by-laws,  as  if 
the  same  were  being  constructed  in  a  building  newly 
e  rooted. 

The  appellant  did  not  provide  in  tbe  dra>n  a 
suitable  and  efficient  or  any  intercepting  trap, 
and  an  information  was  accordingly  laid  by  the 
respondent  before  tbe  magistrate  that  he  had 
reconstructed  the  drain  without  providing  therein 
an  intercepting  trap  and  a  separate  manhole  or 
other  separate  means  of  access  to  the  trap  for  the 
purpose  of  cleansing  it  in  accordance  with  the 
by-laws.  Apart  from  the  providing  of  the  inter- 
cepting trap  and  manhole  or  other  means  of 
access  thereto,  tbe  drain  was  laid  by  the  appel- 
lant in  a  satisfactory  manner. 

The  magistrate  was  of  opinion  that  the  water- 
closet  being  a  building  erected  before  the  con- 
formation  of  the  by-laws,  the  reconstruction  of 
the  drain  was  a  work  "  in  "  such  building  within 
the  meaning  of  the  foregoing  by-law  21,  and 
he  convicted  the  appellant  of  the  offence  charged, 
and  adjudged  that  he  should  pay  a  penalty  of 
20s.,  and  two  guineas  costs. 

The  question  for  the  opinion  of  the  court  was 
whether  the  magistrate  was  right  in  holding  that 
the  reconstruction  of  the  drain  was  a  work  in  a 
building  within  the  meaning  of  such  by-law  as 
aforesaid. 

Sect.  202  of  the  Metropolis  Management  Act 
18o.r>  (18  &  1W  Vict.  c.  120),  gave  power  to  make 
by-laws  for  (amongst  other  things)  "  regulating 
the  dimensions,  form,  and  mode  of  construction, 
and  the  keeping,  cleansing,  and  repairing  of  the 
pipes,  drains,  and  other  means  of  communi- 
cating with  sewers,  and  the  traps  and  apparatus 
connected  therewith." 

Courlhope-Munroe  for  the  appellant.  —  The 
magistrate  was  wrong  in  holding  that  the  recon- 
struction of  the  drain  was  a  work  "  in "  tbe 
building,  within  the  meaning  of  by-law  21. 
By-law  5  deaU  with  new  buildings  and  with 
persons  erecting  new  buildings,  and  provides  that 
the  person  erecting  any  new  building  shall 
provide  in  every  drain  of  such  building,  which 
may  immediately  communicate  with  any  sewer, 
an  efficient  intercepting  trap,  and  so  forth.  Then 
by-law  21  deals  with  old  buildings — that  is,  build- 
ings erected  before  the  confirmation  of  the 
by-laws — and  provides  that  the  previous  by-law 
is  to  apply  to  a  person  who  shall  construct  or 
reconstruct  any  pipe,  drain,  or  other  means  of 
communicating  with  sewers,  so  far  as  he  shall 
effect  any  such  works  "  in  any  building  "  erected 
before  the  confirmation  of  the  by-laws,  as  if  the 
same  were  thereby  constructed  in  a  newly-erected 
building.  Tbe  word  "  in  "  in  the  expression  "in 
any  building  "  means  "  inside "  the  building. 
By-law  21  does  not  apply  at  all  in  a  case  of  this 


kind  ;  it  applies  only  to  work  done  "  inside  "  tbe 
building.  The  construction  of  the  two  by-laws 
taken  together  is  this,  that  if  a  person  is  erecting 
a  new  building,  then  (by  by-law  5)  be  is  to  build  it 
with  all  modern  improvements,  and  he  is  to 
provide  nil  the  drains  of  such  building,  which  may 
communicate  with  sewers,  with  efficient  intercept- 
ing traps ;  but  if  he  is  merely  reconstructing  the 
drains  of  an  old  building— as  the  appellant  was  in 
this  case — then,  if  he  effects  any  such  works  "  in  " 
that  is,  "  inside  "  the  building,  he  is  also  to 
provide  suitable  intercepting  traps,  but  if  the 
works  are  outside  the  building,  he  is  under  no 
such  obligation.  Here  the  building  was  an  old 
building,  and  theiefore  by-law  5  does  not  apply; 
and  inasmuch  as  the  reconstruction  of  the  drain 
was  work  effected  outside  the  building,  by-law  21 
does  not  apply.  The  magistrate  was  therefore 
wrong  in  his  construction  of  the  by-law,  and  the 
appellant  ought  not  to  have  been  convicted.  He 
referred  to 

Metropolitan  Industrial   Duelling*  Company  v. 
Long,  C8  J.  P.  113. 

Avory,  K.C.  (Thomas  Bevan  with  him),  for  the 
respondent,  was  not  called  upon. 

Lord  Alverstone,  C.J.— I  should  be  sorry  to 
think  that  in  construing  the  words  "  in  any 
building  "  in  by-law  21  we  ought  to  be  driven  to 
construe  the  word  "  in "  literally,  as  meaning 
"  inside  within  the  walls  "  when  we  are  applying 
by-law  5  to  that  state  of  things.  I  am  not  at  all 
Bure  that  in  one  sense  it  would  not  be  correct  to 
say  that  these  are  not  the  drains  in  the  building, 
•but  to  my  mind  we  do  not  want  to  put  our  decision 
on  that  narrow  ground.  It  seems  to  me  that  we 
have  got  here  a  by-law  which  says  that  when  yon 
are  making  a  drain  of  such  building  which  may 
immediately  communicate  with  any  sewer  you  are 
to  put  in  a  sufficient,  suitable,  and  efficient 
intercepting  trap,  which  is,  of  course,  a  most 
desirable  thing.  This,  if  it  is  applicable,  is 
intended  to  be  applied  under  by-law  21,  and  it  is 
material  to  observe  that  by-law  21  relates  directly 
to  the  reconstructing  of  pipes  or  drains.  Every 
person  who  shall  construct  or  reconstruct  any 
pipe  or  drain,  or  other  means  of  communicating 
with  sewers,  or  any  trap  or  apparatus  connected 
therewith,  so  far  as  he  shall  effect  any  such  works 
in  any  building  erected  before  the  confirmation 
of  these  by-laws,  shall  do  tbe  same  as  if  it  were 
a  new  building.  I  cannot  think  that  that  means 
that  the  pipes  or  drains  there  referred  to,  which, 
in  the  majority  of  cases  so  far  as  this  work  is 
concerned,  must  be  outside  the  actual  walls  are 
to  be  limited  to  works  which  are  inside  the 
building,  and  that  the  word  *'  in  "  there  means 
"inside."  In  my  opinion,  the  word  "in"  does 
mean  "  in  reference  to  "  or  "  in  connection  with," 
and  does  not  mean  "  inside,"  and  certainly  this  is 
a  case  in  which,  as  we  have  to  apply  the  by-law, 
we  ought  to  apply  it  in,  as  it  appears  to  me,  the 
only  reasonable  way  in  which  it  can  be  applied. 
Therefore  I  think  the  magistrate  was  perfectly 
right. 

Wills,  J. — I  entirely  agree. 

Kennedy,  J. — I  am  of  the  same  opinion. 

Appeal  dismissed. 

Solicitors:  for  the  appellant,  Bramall,  White, 
and  Roberts;  for  the  respondent,  William  A. 
Williams. 
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Saturday,  March  5, 
(Before  Walton,  J.) 
Norfolk  County  Council  r.  Grken  and 

ANOTHER,  (a) 

Highway s  —  Repair  —  Extraordinary  traffic  — 
Extraordinary  expenses  for  repair$— Haulage 
of  timber  over  road* — Timber  the  natural  pro- 
duce of  land — Period  of  limitation  for  recovery 
of  expenses—"  Particular  work  extending  over 
long  period  "  —  Highways  and  Locomotives 
{Amendment)  Act  1878  (41  «i-  42  Vict.  c.  77), 
s.  23— Locomotives  Act  1898  (61  £62  Vict,  c.29), 
s.  12,  sub-s.  1  (6). 

The  defendants  for  a  period  extending  over  two 
years  bought  front  the  owner  of  an  estate 
a  large  quantity  of  timber  which  was  felled  on 
the  estate,  and  the  timber  was  hauled  by  the 
defendants  to  the  railway  station  over  two  roads 
for  a  distance  of  between  tiro  and  three  miles  on 
each  road,  the  haulage  being  done  partly  by 
horse*  and  partly  by  a  traction  engine.  The 
quantity  of  timber  so  hauled  was  about  1500  tons, 
and  the  felling  and  hauling  were  done  under 
several  separate  contracts  extending  over  the  two 
years.  During  this  period  the  traffic  of  the 
defendants  over  the  roads  was  unusual  traffic, 
did  unusual  damage  to  the  roads,  and  caused 
unusual  expenses  in  repairing  the  roads,  which 
were  constructed  to  bear  ordinary  country  traffic, 
usually  agricultural  traffic. 

In  an  action  brought  by  the  highway  authority  to 
recover  the  expenses  of  repairing  the  roads,  as 
being  "extraordinary  expenses*  incurred  by 
thevi  in  consequence  of  the  "  extraordinary 
traffic"  within  sect.  23  of  the  Highways  and 
Locomotives  Act  1878,  the  defendants  alleged 
that  the  timber  was  the  natural  produce  of  tlie 
land  and  that  the  carting  of  such  produce  to  the 
railway  station  was  ordinary  traffic  and  an 
ordinary  user  of  the  road. 

Held,  that,  having  regard  to  the  total  weight 
carried,  the  frequency  of  the  loads  and  the  means 
by  which  it  was  carried,  the  traffic  was  "  extra- 
ordinary traffic  "  within  the  meaning  of  sect.  23, 
and  the  fact  that  the  timber  was  the  natural  pro- 
duce of  the  land  did  not,  under  the  circumstances, 
prevent  the  traffic  from  being  "  extraordinary, ' 
or  the  expenses  from  being  "  extraordinary 
expenses,"  which  the  highway  authority  were 
entitled  to  recover. 

Held,  further,  that  the  work  was  not  a  "particular 
work  extending  over  a  long  period  "  within  the 
meaning  of  sect.  12,  sub-sect.  I  (6),  of  the  Locomo- 
tives Act  1898,  and  that  therefore  the  sub-section 
did  not  give  the  highway  authority  the  right  to 
bring  their  action  for  the  recovery  of  the  whole  of 
the  expenses  within  six  months  after  the  comple- 
tion of  the  work,  and  consequently  that  by  the  sub- 
section their  claim  was  barred  for  any  expenses 
incurred  more  than  twelve  months  before  the  com- 
mencement of  the  action. 

Action  tried  before  Walton,  J.  without  a  jury. 

The  plaintiffB,  the  Norfolk  County  Council, 
aliened,  in  their  statement  of  claim,  that  they 
were  liable  to  repair  tbe  main  roads  therein 
mentioned — namely,  the  Norwich  and  Stalham- 
road  and  the  Barton  and  Neatiahead-road,  and  a 
bridge  carrying  the  latter  road  over  a  stream, 
situate  in  the  county  of  Norfolk— and  that  they 

(a)  Reported  by  W.  W.  oau,  Esq.,  Btrmier  at-Law. 
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bad  incurred  extraordinary  expenses  in  repairing 
the  same  by  reason  of  the  damage  arising  from 
the  excessive  weight  passed  along  such  roadB  and 
the  extraordinary  traffic  conducted  thereon,  by  or 
in  consequence  of  the  orders  of  the  defendants, 
during  the  three  years  ending  the  31st  March 
1902,  and  tbe  plaintiffs  claimed  in  respect  thereof 
the  sum  of  677/.  '2s.  Id.,  the  action  having  been 
commenced  on  the  4th  Aug.  1902. 

Tbe  defendant  Edward  Green,  in  his  defend© 
said  (inter  alia)  that  on  the  20th  Out.  1900  the 
partnership  subsisting  between  himself  and  his 
co-defendant  (Edward  Harry  Green)  was  duly 
determined,  and  that  since  that  date  he  had 
no  interest  in  and  had  taken  no  part  in  the 
management  of  the  business,  in  respect  of  which 
the  plaintiffs'  claim  was  alleged  to  have  arisen ; 
and  he  also  relied  on  the  defence  of  bis  co-defen- 
dant. 

The  defendant  Edward  Harry  Green,  in  his 
defence  said  (inter  alia)  that  he  used  the  main 
roads  in  question,  if  and  when  he  used  the  same 
during  such  period,  properly  and  with  due  care, 
for  an  ordinary  trade  of  the  district — namely,  the 
periodical  haulage  of  timber  cut  by  the  defendant 
from  woods  adjoining  or  served  by  such  main 
roads. 

As  to  the  whole  of  the  plaintiffs'  claim  the 
defendant  relied  on  tbe  provisions  of  sect.  12, 
sub-sect  1  (b),  of  the  Locomotives  Act  1898,  and 
submitted  that  the  plaintiffs  could  not  recover 
any  expenses  incurred  in  respect  of  damage  done 
to  those  main  roads  and  bridge  more  than  six 
months,  or  alternatively  more  than  twelve 
months  before  the  commencement  of  this  action. 

Alternatively,  the  defendant,  while  denying  all 
liability,  brought  into  court  the  sum  of  110/.,  and 
said  that  that  sum  was  sufficient  to  satisfy  the 
whole  of  the  plaintiffs'  claim. 

Sect.  23  of  the  Highways  and  Locomotives 
(Amendment)  Act  1878  (41  &  42  Vict.  c.  77), 
under  tbe  heading  "  Extraordinary  Traffic,"  pro- 
vides: 

Where  by  a  certificate  of  their  surveyor  it  appears  to 
the  authority  which  i*  liable  or  has  undertaken  to 
repair  any  highway,  whether  a  main  road  or  not,  that, 
having  regard  to  the  average  expense  of  repairing  high- 
ways in  tbe  neighbourhood,  extraordinary  expenses  have 
been  incurred  by  each  authority  in  repairing  such  high- 
way by  reason  of  the  damage  oaaaed  by  excessive 
weight  passing  along  the  same,  or  extraordinary  traffic 
thereon,  enoh  authority  may  recover  in  a  summary 
manner  from  any  person  by  whose  order  such  weight  or 
traffic  has  been  conducted  tbe  amount  of  mob  expenses 
as  may  be  proved  to  the  satisfaction  of  the  ooart  having 
cogninsnoe  of  the  case  to  havo  boon  incorrod  by  such 
authority  by  reason  of  the  damage  arising  from  snob 
weight  or  traffic  as  aforesaid. 

The  Locomotives  Act  1898  (61  &  62  Vict  c.  29) 
provides : 

Sect.  12  (1).  Section  twenty-three  of  tho  Highways 
and  Locomotives  (Amendment)  Act  1878  (which  relates 
to  the  recovery  of  expenses  of  extraordinary  traffic), 
shall  be  amended  as  follows  :  (a)  Expenses  under  that 
section  shall  cease  to  be  recoverable  in  a  summary 
manner,  but  may  be  recovered  if  not  exceeding  two 
hundred  and  fifty  pound*  in  the  County  Court,  and  if 
exoeeding  that  sum  in  the  High  Court,  (b)  Proceeding* 
for  tho  recovery  of  any  expenses  incurred  after  the 
passing  of  this  Act  shall  be  commenoed  within  twelve 
months  of  tho  time  at  which  the  damage  has  boon  done, 
or  whore  the  damage  is  the  consequence  of  any  par- 
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"tionUr  building  oontract,  or  work  extending  over  a  long 
period,  shall  be  commenced  not  later  than  tix  months 
after  tbo  oompletion  of  the  contract  or  work.  (c) 
There  shall  be  anbsUtnted  for  tbe  words  "  bv  wboae 
order"  the  words  "by  or  In  consequence  tf  whose 

The  facts  and  arguments  are  fully  set  out  in 
the  judgment, 

Maemorran,  K.C.  and  Ean$ell  for  the 
plaintiffs. 

Bray,  K.C.  and  H.  Gregory  for  tbe  defendants. 

Cvr.  adv.  rult. 

March  5. — Walton,  J,  delivered  the  following 
judgment:  This  iB  an  action  by  tbe  Norfolk 
County  Council  against  Edward  Green  and 
Edward  Harry  Green,  and  the  plaintiffs  say  in 
their  statement  of  claim  that  they  are  liable  to 
repair  the  main  roads  which  are  hereinafter  men- 
tioned, and  that  they  have  incurred  extraordinary 
■expenses  in  repairing  the  same  by  reason  of  the 
damage  arising  from  the  excessive  weight  passed 
along  such  roads,  and  the  extraordinary  traffic 
■conducted  thereon,  by  or  in  consequence  of  the 
orders  of  the  defendants  during  the  tbiee  years 
ending  the  31st  March  1902,  and  the  roads  in 
respect  of  which  tbe  cluim  is  made  are  stated 
to  be  the  Norwich  and  Stalhaui-road  and  the 
Barton  and  Neatishead-road.  The  facts  are 
to  a  large  extent  admitted.  Between  the  year 
1897  and  March  1902 — tbe  clnim  extending  up  to 
the  31st  March  1902 — a  considerable  quantity  of 
timber  was  felled  on  the  Beeston  estate,  which  is 
in  the  north-eastern  part  of  Norfolk,  between 
Norwich  and  the  sea,  Beeston  Park  lying  on  tbe 
road  from  Norwich  and  Wroxhum  to  Stalham. 
About  the  year  1894,  Sir  Philip  Preston,  the  life 
tenant  of  the  Beeston  estate,  died,  and  he  was 
succeeded  by  Sir  Henry,  who  died  four  years 
later,  in  1897.  The  trustees  of  tbe  estate  after 
Sir  Henry's  death  bad  heavy  expenses  to  meet 
It  happened  that  at  this  time  there  was  upon  the 
estate  a  good  deal  of  fallen  timber  which  had 
been  blown  down  in  a  gale.  Tbe  trustees  found 
that  they  could  raise  a  considerable  sum  by  tbe 
sale  of  this  and  other  timber,  and  accordingly 
between  1897  and  March  1902,  tbey  sold  a  large 
quantity  of  timber.  Tbe  first  sales  in  1897,  in 
1898,  and  1899  were  made  to  a  timber  merchant 
named  Woods,  but  early  in  1900  the  trustees 
found  that  they  could  make  better  terms  with  tbe 
defendants,  Messrs.  Green,  and  from  that  date 
they  dealt  with  them,  making  t ales  to  them  from 
time  to  time  during  1900  and  1901.  These  sales 
were  separate  transactions,  and  the  trustees 
might  at  any  time  in  1900  or  IK) I  have  ceased  to 
do  business  with  Messrs.  Green,  and  Messrs.  Green 
might  at  any  time  have  ceased  to  buy  timber  from 
the  trustees.  Tbe  Umber  thus  bought  by  the  de- 
fendants was  hauled  by  tbem  for  the  most  part  to 
Wroxham  station  and  over  tbe  roads  in  respect 
of  which  tbe  claim  arises — that  is  to  say,  tbe 
Wroxham  and  Stalham-road  and  the  Barton  and 
Neatishead-road.  Tbe  principal  claim  is  in 
respect  of  the  Wroxham  and  Stalham-road.  Tbe 
length  of  the  road  affected  in  each  case  was 
Vjetwee n  two  and  three  miles.  In  the  statement 
of  claim  the  length  of  the  Stalham-road  is 
described  as  a  little  over  three  miles,  but  the  part 
really  affected  was,  I  think,  rather  less — some- 
thing under  three  miles.  The  quantity  of  timber 
hauled  by  the  defendants  between  the  early  part 
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of  1900  and  March  1902  was  about  1510  tons. 
The  haulage  was  done  partly  by  horses  and  partly 
by  traction  engines.  As  I  understand,  the  total 
quantity  of  timber  sold  by  the  trustees  produced  a 
sum  of  about  50002.  The  quantity  sold  to  tbe  defen- 
dants realised  or  produced  a  price  of  about  4O0O/. 
Those  are  approximately  tbe  figures,  although 
I  do  not  know  that  they  are  absolutely  accurate. 
Tbe  roads  in  question  were  ordinary  country 
roads,  constructed  to  War  ordinary  country  traffic. 
The  usual  traffic  over  the  roads  was  agricultural 
traffic,  and  no  doubt  the  roads  were  used  to  some 
extent  by  brewers'  drays,  and  occasionally  by 
other  traffic  of  a  similar  description  so  far  as 
weight  is  concerned.  I  ought  to  mention  here 
that  the  defendant  Edward  Green  retired  from 
partnership  with  his  co-defendant  Edward  Harry 
Green  in  Oct.  19lM),  and  is  not  re»Donsible  for 
what  was  done  after  that  date.  Now,  a  great 
deal  of  evidence  was  given  as  to  tbe  user 
of  tbe  roads  by  the  defendants,  and  I  have 
come  to  the  conclusion  undoubtedly  that  during 
the  two  years  in  question — that  io,  from  tbe  early 
part  of  1900  op  to  the  31st  March  1902— the 
traffic  of  the  defendants  over  the  roads  in  ques- 
tion was — I  use  the  term  advisedly— unusual,  and 
did  unusual  damage  to  the  roads,  so  occasioning 
unusual  expense  to  the  plaintiffs.  The  question 
which  I  have  to  determine  is  whether  the  traffic 
was  extraordinary  traffic  within  the  meaning  of 
sect  23  of  the  Highways  and  Locomotives  Act 
1878  (41  i  42  Vict  c.  77).  There  was  evidence 
that  the  north-east  part  of  Norfolk  is  well  wooded, 
and  that  large  quantities  of  timber  are  sometimes 
felled  in  that  district  and  carried  to  railway 
stations,  but  I  am  satisfied  that  the  two  roads  in 
question  have,  so  far  as  I  have  heard,  never  been 
used  for  traffic  of  the  kind  which  was  put  upon 
the  roads  by  the  defendants  in  the  years  1900. 

1901,  and  to  some  extent  in  the  early  part  of 

1902,  having  regard  to  the  quantity  carried,  the 
period  within  which  it  was  carried,  and  tbe 
means  by  which  it  was  carried.    I  do  not  think 
that  in  this  district  there  is  anything  like  a 
regular  system  of  cultivation  of  timber  for  the 
purpose  of  sale,  such  as  was  proved  in  the  case  of 
Raglan  Highway  Board  v.  Monmouth  Steam  Com- 
pany (46  J.  P.  598).   It  may  be  and  probably  is 
tbe  fact  tLat  in  former  years,  and  before  the 
felling  of  the  Beeston  estate  began,  loads  of 
timber  passed  over  these  roads ;  traction  engines 
were  sometimes  used  on  the  roads  before  1900, 
but  in  niy  judgment  only  occasionally,  and  never 
to  the  extent  to  which  the  defendants'  traction 
engine  was  used  during  the  two  years  in  ques- 
tion.   Now,  it  is  said  that  tbe  timber  was  tbe 
natural  produce  of  the  land,  jnst  like  grain, 
barley,  or  wheat,  or  potatoes  or  turnips,  and  that 
the  carting  of  such  produce  to  the  railway  station 
must  be  the  ordinary  traffic  over  the  roads,  heavier 
at  sometimes  than  at  others,  heavier  upon  par- 
ticular roads  than  upon  others,  but  still,  speaking 
broadly,  the  natural  and  ordinary  use  of  the  roads. 
I  find  that  tbat  contention  was  put  forward  in 
the  case  of  William*  v.  Daviet  (44  J.  P.  347). 
In  the  judgment  in  tbe  Court  of  Appeal  in  Hill 
v.  TAomos(G9  L.T.  Rep.  5-53;  (1893)  2  Q.  B.  333;. 
that  case  was  discussed,  and  I  think  almost  all 
tbe  other  cases  of  importance,  which  had  been 
decided  before  tbe  year  1893,  were  discussed,  and 
with  regard  to  Williams  v.  Daviet  (vbi  sup.),  what 
Lord  Bowen,  who  delivered  the  judgment  of  tbe 
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Court  of  Appeal  in  that  case,  said  was  this :  "  The 
first  case  to  be  noticed  is  that  of  Williams  v. 
Davits  (ubi  sup.).   The  defendant  had  bought 
timber  near  a  railway  station  which  was  conveyed 
in  waggons  in  sixty-seven  loads  batween  Christmas 
and  March.   The  timber  was  purchased  in  the 
ordinary  course  of  business,  but  the  sixty-seven 
loads  of  timber  were  a  greater  number  of  timber- 
loads  than  usually  passed  over  the  roads  in  ques- 
tion in  three  consecutive  months,  and  the  heavier 
loads  were  heavier  than  the  loads  of  ordinary 
agricultural  produce.   The  magistrates  held  that 
the  sixty-seven  loads  of  timber  were  in  the  aggre- 
gate excessive  weight  and  extraordinary  traffic. 
The  Court  of  Queen's  Bench  (Lush  ana  Bo  wen, 
JJ.)  held  that  the  justices  were  right.    '  What 
the  traffic  was  to  be  compared  with,'  said  Lush,  J. 
'was  the  ordinary  traffic  along  the  road,'  and 
the  fact  that  the  timber  was  the  natural  produce 
of  the  land  did  not  prevent  the  traffic  being  held 
as  extraordinary."    Another  way  of  putting  the 
same  contention,  or  practically  the  same  conten- 
tion, is  that  the  carting  of  timber,  which  is  no 
doubt  felled  sometimes,  and  sometimes  in  large 
quantities,  is  just  one  of  the  things  that  the  roads 
were  made  for.   Tnat  is  a  proposition  which  I 
think  cannot  be  disputed.    Nobody  suggests  that 
the  use  made  by  the  defendants  of  these  roads 
was  not  a  lawful  use.    In  that  sense  it  was  not  an 
abuse  of  the  roads.   They  had  a  right  to  use  the 
roads,  and  they  had  a  right  to  use  the  roads  in 
the  way  in  which  they  did  use  them.  But  the  ques- 
tion is,  who  has  got  to  pay,  and,  if  the  defendants 
used  them  for  the  purposes  of  extraordinary 
traffic  within  the  meaning  of  the  statute,  and 
caused  extraordinary  expense,  although  they  were 
perfectly  justified  in  using  the  roads,  and  although, 
in  that  sense,  the  roads  were  made  for  such  use, 
still  they  have  got  to  pay  the  extraordinary  cost 
of  repairing  the  extraordinary  damage  which  their 
extraordinary  traffic  did.    I  may  again  refer  to 
what  Lord  Bowen  said  in  the  case  otJiill  v.  Thomas 
(ubi  sup  ),  at  p.  339;  (1393)  2  Q.  B.,  at  the  begin- 
mug  of  his  judgment.  He  there  giveB  that  which 
is,  1  think,  now  always  recognised  to  be  the  true 
definition,  the  authoritative  definition,  of  what 
extraordinary  traffic  is.    He  says:  "The  most 
important  question  we  have  to  consider  is  the 
true  meaning  to  be  placed  on  the  words  '  damage 
caused  by  extraordinary  traffij.'    We  may  begin 
by  observing  that  the  object  of  the  section  is  not 
to  prohibit  extraordinary  traffic,  but  to  lay  the 
extra  expense  of  damage  done  by  such  traffic 
to  the  road  on  the  right  shoulders — namely,  upon 
thoae  who  caused  the  damage,  and  to  whose 
benefit  it  enured.    The  section,  in  the  second 
place,  distinguishes  between  'excessive  weight' 
and  'extraordinary  traffic'    The  damage  done 
by  '  extraordinary  traffic '  may,  therefore,  in  the 
eyes  of  the  Legislature,  differ  from  that  done 
by  '  excessive  weight.'  Traffic,  thirdly,  is  a  somen 
collectivutn — a  collective  term — i  noun  of  multi- 
tude.  It  doeB  not,  like  '  excessive  weight,'  apply 
merely  to  the  cargo  carried  by  a  single  vehicle ; 
it  is  large  enough  to  include  the  continuous  or 
repeated  user  of  the  road  by  various  vehicles 
belonging  to  one  owner.    Finally,  extraordinary 
traffic,  according  to  the  plain  use  of  language,  is 
tratfij  which  is  not  of  the  common  order  of 
traffic.     And,  taking  all  these  considerations 
together,  and  especially  when  we  remember  that 
the  object  of  tue  section  is  to  provide  for  the 


expense  of  such  extraordinary  traffic  as  does 
damage  to  a  highway,  we  shall  arrive  at  the 
following  result  —  namely,  that  'extraordinary 
traffic,'  as  distinct  from  'excessive  weight,'  will 
include  all  such  continuous  or  repeated  user  of 
the  road  by  a  person's  vehicles  as  is  out  of  the 
common  order  of  traffic,  and  us  may  be  calculated 
to  damage  the  highway  and  increase  the  expendi- 
ture on  its  repair."    That  is  the  test  which  I 
have  to  apply  in  this  case,  and  having  regard  to 
the  weight  carried,  to  the  frequency  of  the  loads 
— that  is  to  say,  to  the  total  weight  carried  during 
this  period,  wuich  is  a  j  eriod  of  two  years — and 
having  regard  tj  the  means  by  which  it  waa 
carried,  tue  venicles  and  traction  employed,  I 
have  come  to  the  conclu  sion  that  the  defendants' 
traffic  waa  extraordinary  traffic  within  the  defini- 
tion or  description  given  by  the  Court  of  Appeal 
in  the  case  of  Ht'U  v.  Thomas  (ubi  sup.).  But 
that  does  not  dispose  of  the  present  case,  because 
the  defendants  contend  that  the  plaintiffs'  claim 
is  to  a  large  extent  barred  by  a  limitation  which 
is  imposed  by  sect.  12,  sub-sect.  1  (6),  of  the 
Locomotives  Act  1898.    The  total  claim  is  tor  the 
damage  done  during  the  two  years  which  I  have 
mentioned— that  is  to  say,  between  the  early  part 
of  1900  and  the  31st  March  1902.    In  saying  that 
the  claim  was  for  two  years,  1  am  dealing  not 
with  the  formal  claim  made  in  the  action,  but 
with  the  facts  as  they  came  out  at  the  trial,  and 
at  the  trial  it  was  proved  that  the  traffic  in  ques- 
tion began  early  in  11)00.    Tt  is  difficult  to  say 
exactly  when,  but  still  early  in  1900,  and  the 
claim,  of  course,  extends  only  to  the  31st  March 
1902,  and  as  the  figures   worked  out  at  the 
trial  —  again   I  am  not  giving   them   as  a 
finding  by  myself,  but   merely  as    I  think 
they  were  put  forward    by  counsel  for  the 
plaintiffs  in  nis  reply — the  total  claim  in  respect 
of  both  roads  amounted  to  something  under  4&0L 
But  now  the  defendants  say  that  a  large  part  of 
that  claim  is  barred  by  the  limitation  to  which  I 
have  referred.   Sect.  12,  sub-sect.  1  (6),  of  the 
Locomotives  Act  1898  enacts  as  follows :  "  Pro- 
ceedings for  the  recovery  of  any  oxpenses  incurred 
after  the  passing  of  this  Act  shall  be  commenced 
within  twelve  months  of  the  time  at  which  the 
damage  has  been  done,  or  where  the  damage  ii 
the  consequence  ot  any  particular  building  con- 
tract, or  work  extending  over  a  long  period,  shall 
be  commenced  not  later  than  six  months  after 
the  completion  of  the  contract  or  work."  Now 
the  writ  in  this  action  was  issued  on  the  4th  Aug. 
liN)2.   The  defendants  contend  that  the  claim,  by 
virtue  of  sect.  12,  sub-sect.  1  (6),  must  be  barred 
to  damage  done  during  the  twelve  months  prior 
to  the  4th  Aug.  1902— that  is  to  say,  that  it  must 
be  confined  to  the  expense  of  repairing  damage 
done  after  the  4th  Aug.  1901 — and  prima  facie 
that  is  so,  unless  the  plaintiffs  can  bring  them- 
selves within  the  second  part  of  the  sub-section, 
because  the  sub-section  says  that  the  proceedings 
m  ust  be  commenced  within  twelve  months  of  the 
time  at  which  the  damage  has  been  done,  or,  and 
this  is  the  second  part  of  the  sub-section,  "  where 
the  damage  is  the  consequence  of  any  particular 
building  contract,  or  work  extending  over  a  long 
period,  shall  be  commenced  not  later  than  six 
months  after  the  completion  of  the  contract  or 
work."   The  plaintiffs  say  that  this  was  damage 
which  was  the  consequence  of  "  particular  work 
extending  over  a  long  period,"  and  that  they  did 
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expense  the  plaintiffs  were  put  to  during  the 
years  1900  and  1901.  and  before  the  4th  An*. 
1901,  or  in  respect  of  damage  done  before  the 
4th  Aug.  1901,  in  repairing  the  roads  and  in 
repairing  the  extra  damage  to  the  roads  caused 
by  the  extraordinary  traffic.  I  have  come  to  the 
conclusion  that  the  plaintiffs  can  recover  this  751. 
and  no  more.  It  is  not  necessary  for  me.  if  I 
am  right,  to  consider  this  other  question,  which  is 
a  very  troublesome  and  difficult  question.  1  have 
thought  it  better  not  to  deal  with  it  at  present,  but 
to  leave  it  over  and  simply  to  give  judgment 
upon  the  points  which  I  was  obliged  to  consider- 
namely,  the  question  whether  there  was  any 
extraordinary  traffic,  or  any  claim  in  respect 
thereof,  and,  if  so,  how  much.  My  judgment  is 
that  the  plaintiffs  are  entitled  to  recover  7ol.  and 
that  sum  only.  If  there  should  be  an  appeal,  and 
if  the  Court  of  Appeal  should  take  a  different 
view  of  the  case  from  that  which  I  take,  and  if  it 
should  be  necessary  to  assess  the  amount  of 
expense  incurred  in  1900  and  1901,  I  shall  be 
quite  prepared,  if  the  parties  desire  it,  to  deal 
with  that  question  upon  the  evidence  which  I  have 
got,  but  for  the  present  I  do  not  deal  with  it. 

Judgment  for  the  defendant  Edward  Green 
with  costs.  Judgment  for  the  defendant 
Edward  Harry  Green,  with  coat*  after  the 
payment  into  court. 

Solicitors  for  the  plaintiffs,  Sharpe,  Parker, 
Fritcliards,  Barham,  and  Lawford,  tor  Charlet 
Foster,  Norwich. 

Solicitors  for  the  defendants,  Trinder,  Capron, 
and  Co. 


Feb.  22  and  23. 
(Before  Channels,  J.) 
Walkers,  Winser,  and  Co.  r.  Shaw, 
Son,  and  Co.  (a) 

Custom — Sale  of  goods — Right  to  reject — Custom 
limiting  right— Validity — Custom  incorporated 
in  contracts — Powers  of  trade  arbitrators. 

By  a  custom  a  buyer  of  barley  was  not  entitled 
to  reject  for  difference  or  variation  in  quality 
unless  the  same  was  excessive  or  unreasonable 
and  was  so  found  by  arbitration  under  the 
contract. 

Held,  that  the  custom  was  good. 

Semble,  that  where  a  custom  applicable  to  con- 
tracts in  a  certain  trade  comes  to  be  incor- 
porated at  an  express  term  in  the  contracts  of 
that  trade,  the  proper  inference  to  be  drawn  is 
that  it  destroys  that  custom  as  a  custom. 

Apart  from  custom  or  contract,  an  arbitrator 
has  no  jurisdiction  to  award  a  money  compensa- 
tion imtead  of  rejection,  where  such  right  to 
reject  exists. 

Award  in  the  form  of  a  special  case. 

The  sellers,  Walkers,  Winser,  and  Co.,  are 
grain  merchants  carrying  on  business  in  London, 
and  the  buyers,  Shaw,  Son,  and  Co.,  are  grain 
merchants  carrying  on  business  in  Hull,  and 
having  frequent  transactions  in  grain  on  the 
London  market 

By  a  contract  in  writing  dated  London,  the  1st 
Oct.  1902,  entered  into  after  previous  negotiation 
by  telegrams  and  correspondence,  the  sellers  agreed 


commence  their  action  not  later  than  six  months 
after  the  completion  of  Buch  work.  That  is  the 
contention  of  the  plaintiffs.  That  depends  upon 
whether  the  work  in  question,  which  I  may 
describe  as  the  felling  and  haulage  of  this  timber 
from  the  Beeston  estate  was  a  "  particular  work  " 
within  the  meaning  of  this  sub-section.  As  I 
have  said,  the  felling  and  hanling  of  this  1500 
ton  a  of  timber  was  not  done  under  any  one  single 
contract  to  begin  with.  That  may  not  be  a  con- 
clusive test ;  but  in  fact  it  was  not.  It  really  was 
the  haulage  of  timber  which,  as  it  happened,  had 
been  bought  from  time  to  time  by  several  sepa- 
rate contracts,  contracts  made  in  each  of  the 
years  in  question,  and  it  appears  to  me  clear 
that  when  one  contract  was  made  and  the  timber 
included  in  that  contract  was  felled  and  hauled 
away,  it  was  never  certain  that  there  would  be 
another  contract  or  that  any  more  timber  would 
l>e  felled.  Nobody  could  say  when  this  work 
would  be  finished,  if  it  was  a  work  within  the 
meaning  of  the  sub-section ;  so  far  as  I  know,  I 
do  not  know  whether  it  is  finished  now.  It  is  a 
mere  question  for  how  long  it  would  be  convenient 
and  profitable  for  the  defendants  to  buy  timber 
from  the  trustees  of  the  Beeston  estate,  and  for 
how  long  it  might  be  convenient  and  profitable 
for  the  trustees  to  sell  the  timber  to  the  defen- 
dants and  not  to  sell  to  somebody  else,  or  not 
to  sell  at  all.  I  think  that  "  particular  work  " 
in  this  sub- section  must  be  construed  to  some 
extent  with  reference  to  the  other  words  of  this 
part  of  the  sub-section.  The  words  are :  "  Where 
the  damage  is  the  consequence  of  any  particular 
building  contract  or  work."  I  think  "  particular 
work  "  must  be  particular  work,  something  in  the 
nature  of,  something  similar  to,  a  building  contract. 
I  do  not  think  that  this  was  work  within  the 
meaning  of  that  Bub-section,  and,  therefore, 
although  this,  in  my  judgment,  was  extraordi- 
nary traffic,  I  do  not  think  that  the  plaintiffs  can 
recover  for  any  expense  incurred  in  respect  of 
damage  done  prior  to  the  4th  Aug.  1901.  One  of  the 
plaintiffs'  witnesses,  a  man  named  Bunn,  who  was 
in  charge  of  this  part  of  the  road  up  to  March 
1902,  said  that  he  did  not  remember  seeing  the 
traction  engine  in  the  latter  part  of  1901,  and, 
according  to  the  plaintiffs'  case,  the  damage  to 
the  roads  was  mainly  due  to  the  use  of  the  trac- 
tion engine.  The  expense  in  respect  of  which  the 
claim  is  made  for  the  year  1901-2  was,  as  appears 
from  the  evidence,  mainly  and  substantially 
incurred  before  the  end  of  the  year  1901.  There 
is  other  evidence  which  points  to  this  that  after 
Aug.  1JK)1  there  was  not  a  great  deal  of  extra- 
ordinary traffic  or  of  expense  incurred  attributable 
to  the  extraordinary  traffic.  I  think  there  was 
some.  It  is  extremely  difficult  for  me  to  say  how 
much,  but,  as  I  think  there  was  some,  I  must 
give  the  plaintiffs  something,  and  I  must  wtsess  it 
as  well  as  I  can,  though  in  making  assessments 
of  this  kind  one  is  very  often  obliged  to  do  so  by 
something  very  like  guesswork.  Doing  the  best 
I  can  with  the  materials  before  me,  I  believe 
there  was  some  damage,  and  some  damage  after 
the  4th  Aug.  1901,  and  some  expenses  incurred 
in  consequence  of  that,  and  I  think  I  shall  be 
doing  no  injustice  to  the  defendants  if  I  assess 
that  at  the  sum  of  75/.  I  have  considered,  having 
regard  to  my  judgment,  whether  I  ought  to  deal 
with  the  other  question  about  which  there  is  a 
very  great  deal  of  evidence— namely,  as  to  what 


(a)  Rtported  by  W.  dx  B.  Hebdsst.  E*q.,  BarrUur-ftt-lAW. 
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to  sell  and  the  buyers  to  purchase  a  quantity  of 
about  500  tons  of  St.  Maio  barley,  at  time  of 
shipment  "  to  be  about  as  per  sample  No.  373," 
for  shipment  in  Oct.  1902,  at  the  price  of  23g.  6d. 
per  42ulb.  free  on  board,  including  freight  and 
insurance  to  Hull,  Grimsby,  or  Goole,  the  destina- 
tion to  be  given  when  the  vessel  was  ready  to 
load.  Amongst  the  further  terms  of  the  contract 
it  was  provided  that  any  shipment  in  partial 
execution  of  the  contract  was  to  be  deemed  and 
accepted  as  if  made  under  a  separate  contract, 
and  that  there  should  be  no  implied  condition 
that  the  goods  were  free  from  latent  defect. 
Payment  was  to  be  by  net  cash  in  London  for 
invoice  amount  on  presentation  of  and  in  exchange 
for  bill  of  lading  and  policy  of  insurance,  and  any 
dispute  arising  out  of  the  contract  was  to  be  lett 
to  arbitration  in  London  in  the  usual  way. 

On  the  3rd  Oct.  the  sellers  chartered  the 
steamship  Formby  for  the  purpose  of  the  con- 
tract, and  by  letter  of  the  same  date  informed 
the  buyers  that  the  vessel  was  chartered  for  their 
purchase,  and  requested  destination  to  be  given. 

The  sellers,  for  the  purposes  of  the  sale  and  in 
pursuance  and  in  partial  execution  of  the  contract, 
caused  to  be  shipped  from  St.  Malo  a  quantity  of 
414  tons  17cwt.  2qrs.  41b.  of  barley  by  the 
steamship  Formby  and  duly  appropriated  such 
shipment  to  the  contract,  and  on  the  7th  Oct 
the  buyers  gave  directions  for  the  destination  of 
the  vessel  to  be  the  Albert  Dock,  Hull,  which 
directions  were  communicated  to  the  master. 

On  the  afternoon  of  the  8th  Oct.,  after  the 
vessel  was  partly  loaded,  the  buyers  (having  pre- 
viously requested  and  received  from  St.  Malo  a 
bulk  sample  of  the  barley  shipped)  by  telegram 
sent  from  Hull  at  4.30  p.m.  requested  the  sellers 
to  stop  the  shipment,  alleging  that  the  bulk  sample 
differed  from  the  selling  sample,  to  which  tele- 
gram the  sellers  replied  on  the  same  day  that 
they  were  uuabta  to  stop  the  shipment. 

lhe  loading  of  the  Formby  was  completed  on 
the  l>th  Oct.,  and  she  forthwith  sailed  for  Hull. 
The  bill  of  lading  was  made  out  in  the  name  of 
and  to  the  order  of  F.  Avril  Fils,  the  actual 
shipper  of  the  barley,  and,  after  indorsement  by 
him,  passed  into  the  hands  of  the]  Comptoir 
National  d'Escompte  de  Paris,  from  which  it  was 
obtained  by  the  sellers.  The  sellers  in  taking  up 
the  bill  of  lading  did  so  for  and  on  behalf  of  the 
buyere  for  the  purpose  of  enabling  the  latter  to 
receive  the  barley  at  Hull,  to  which  port  they  had 
ordered  the  ship,  and  not  with  the  intention  of 
reserving  to  themselves  any  power  of  disposing  of 
the  barley. 

On  the  9th  Oct.  the  sellers  forwarded  to  the 
buyers  the  invoice,  amounting  to  2~>(CA  16«.  Id.,  at 
the  same  time  stating  that  the  documents  would, 
no  doubt,  be  presented  on  the  following  Saturday, 
and  inquiring  at  what  London  bank  they  (the 
sellers)  were  to  present  the  same  for  payment.  On 
the  same  day  tbe  buyers  wrote  to  the  sellers  that, 
as  they  would  not  pay  until  proof  of  a  proper 
shipment,  it  would  be  of  no  use  to  present 
the  documents,  and  the  arbitrator  found  as  a  fact 
that  formai  presentation  of  the  shipping  docu- 
ments under  the  contract  was  waived  by  the 
buyers. 

Further  telegrams  and  correspondence  passed  I 
between  the  parties,  but  no  arrangement  was 
come  to,  and  the  buyers  still  declined  to  pay  for 
the  documents. 


On  the  12th  Oct.  the  sellers  again  wrote  that 
they  had  the  documents  in  their  possession,  and 
that  they  were  still  at  tbe  buyers'  service  against 
payment  of  20002.  on  account. 

The  Formby  arrived  in  Hull  on  the  13th  Oct., 
and,  the  buyer*  still  refusing  to  take  up  and  pay 
for  the  documents  pursuant  to  the  contract,  the 
sellera  landed  the  8a me  for  account  of  whom  it 
might  concern  with  Messrs.  Laner  and  Harrison 
(whose  names  had  been  suggested  by  the  buyer* 
in  the  course  of  the  correspondence)  pending 
arbitration,  and  on  the  same  day  nominated  their 
arbitrator. 

On  the  barley  being  landed,  it  was  ascertained 
that  there  was  a  deficiency  of  27.7..  quarters  of 
the  bill  of  lading  quantity.  The  freight  duty  and 
landing  charges  were  paid  by  the  sellera,  and 
amounted  to  2501.  13*.  4d.  The  barley  haa 
since  remained  in  store,  with  the  exception  of  a 
small  quantity  sold  by  arrangement  between 
the  parties  without  prejudice  to  their  respective 
rights. 

No  further  tender  of  barley  was  made  by  the 
sellers  to  complete  the  total  quantity  contracted 
to  be  sold. 

By  the  custom  and  usage  of  the  London  corn 
trade  applicable  to  the  sale  of  barley  or  other 
grain  on  contracts  in  the  form  employed  in  this 
case,  a  buyer  is  not  entitled  to  reject  for  differ- 
ence or  variation  in  quality  unless  the  same  is 
excessive  or  unreasonable  and  is  so  found  by 
arbitration  under  the  contract. 

Tnis  has  been  the  custom  in  the  corn  trade  in 
London  for  a  very  long  period,  and  it  has  been 
adopted  as  one  of  the  terms  of  the  forms  of 
contracts  for  sale  of  barley  and  other  grain  issued 
by  tbe  London  Corn  Trade  Association  eince  its 
incorporation  in  188G,  which  forms  are  very 
largely  used  not  only  in  the  United  Kingdom, 
but  also  throughout  the  British  colonies  and 
possessions,  and  on  the  Continent  of  Europe, 
and  in  America  and  elsewhere.  The  words  in- 
serted in  the  forms  of  contract  are  "  difference 
in  quality  shall  not  entitle  the  buyers  to  reject 
except  under  tbe  award  of  arbitrators  or  the 
committee  of  appeal,  as  the  case  may  be."  A 
similar  rule  has  been  adopted  by  the  Corn  Trade 
Associations  of  Liverpool  and  Hull  as  a  rule  in 
forms  of  contract  issued  by  these  associations. 

It  was  contended  before  the  arbitrator  on 
behalf  of  the  buyers  that  such  a  custom  would 
be  bad  in  law. 

The  barley  shipped  per  the  Formby,  although 
somewhat  inferior  to  the  sale  sample  in  quality, 
and  in  this  respect  not  "  about  as  per  sample  "  so 
as  to  entitle  the  sellers  to  insist  on  payment  of  the 
full  contract  price  without  any  allowance,  was- 
commercially  within  the  contract,  and  the  in- 
feriority was  not  excessive  or  unreasonable,  nor 
was  it  so  great  as  to  amount  to  a  difference  of 
description. 

At  the  request  of  the  buyers  the  arbitrator 
submitted  tbe  following  as  questions  of  law  for 
the  opinion  of  the  court:  (1)  whether,  by  reason 
of  the  quantity  of  barley  shipped  by  and  dis- 
charged from  the  Formby  being  below  the 
miniuum  named  in  the  contract,  the  tender  was  a 
good  tender  under  the  contract ;  and  i2)  whether 
tbe  above-mentioned  custom  or  usage  is  bad  in 
law,  and,  if  «o,  whether,  by  reason  of  the  inferi- 
ority of  quality,  the  buyers  were  justified  in 
entirely  rejecting  the  barley  per  Formby,  and  in 
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refusing  to  accept  the  eame  subject  to  an 
allowance. 

Tbe  evidence  of  tbe  witnesses  before  the 
arbitrator  formed  part  of  the  case. 

Scmiton,  K.C.  and  Isoehnie  for  tbe  borers, 
Shaw,  Son,  and  Co. — This  custom  is  bad.  The 
barley  was  to  be  "about  as  per  sample,"  and  the 
contract  was  made  on  that  condition.  The 
cnstom  is  contrary  to  that  condition  and  so  is 
void,  as  it  contradicts  tbe  written  contract. 
They  referred  to 

The  Alhambra,  43  L.  T.  Rap.  636  ;  4  Asp.  M*r. 

Law  Can.  410  ;  fl  P.  Dir.  68  ; 
Birrotr  v.  Dytter,  51  L.  T.  Rep.  573  ;  13  Q.  B.  Div. 
635. 

If  it  is  good,  then  the  seller  could  force  the  buyer 
to  take  goods  different  to  what  were  ordered.  It 
was  Uid  down  in  Yatet  v.  Pym  (6  Taunt.  4t<> ;  16 
R.  R.  653)  that  a  usage  of  trade  cannot  be  set  up 
in  contravention  of  au  express  contract,  and 
therefore,  on  a  warranty  of  prima  singed  bacon, 
■evidence  was  held  not  to  be  admissible  to  receive 
bacon  to  a  certain  degree  tainted  as  prime 
singed  bacon,  nor  of  a  practice  to  preclude  the 
purchaser  from  all  remedy  if  he  doeB  not  discover 
and  point  out  the  defect  by  an  early  day.  The 
custom  is  also  unreasonable.    They  referred  to 

Lcuclhart  v.  Cooper,  3  King.  N.C.99 ;  43  B.  B.  602  ; 

8ta  Steainthip  Company  v.  Price,  Walker,  and  Co., 
8  Com.  Cm.  292. 

Again,  tbe  custom  is  to>  vague  and  uncertain  to 
be  good,  for  the  margin  of  difference  is  entirely 
left  to  the  arbitrator,  and  one  arbitrator  might 
think  one  tbiog  and  one  another,  so  that  tbe 
buyers  and  the  sellers  would  never  know  how  they 
were  situated.  The  custom  does  not  now  exist, 
for,  according  to  the  findings  in  the  special  case, 
the  custom  is  incorporated  in  the  contracts.  On 
all  these  grounds  the  custom  is  bad. 

Carver,  K.C.  and  Leek  for  the  sellers,  Walkers, 
Winser,  and  Co. — The  custom  is  good,  for  its 
true  meaning  is  only  that  a  buyer  cannot  reject 
merely  on  account  of  there  being  a  difference  or 
variation  in  quality.  If  the  difference  or  varia- 
tion in  quality  is  excessive  or  unreasonable,  and 
whether  it  is  excessive  or  unreasonable  is  a  ques- 
tion for  the  arbitrator  to  decide,  tbe  right  to 
reject  still  remains.  Such  a  custom  cannot  be 
unreasonable.  Tbe  reasons  why  the  customs  were 
held  bad  in  Leuckhart  v.  Cooper  (tup.)  and  Sea 
Steamehip  Company  v.  Price,  Walker,  and  Co.  (sup.) 
were,  in  the  first  case,  because  it  would  bind  the 
goods  of  third  persons,  and,  in  the  second,  because 
it  was  clearly  unreasonable.  As  to  the  point 
raised  that  the  custom  is  too  vague  and  uncertain 
to  be  enforceable,  the  only  uncertainty  that 
exists  is  in  the  application  of  the  rule  which  the 
custom  makes.  The  rule  itself  is  certain  enough, 
and  the  same  might  be  said  of  every  rule  of  law. 
They  referred  to 

M'AnSrev  v.  ChapptU,  14  L.  T.  Rep.  556 ;  L.  Rep. 
1  C.  P.  643  : 

Jatkion  v.  Union  Marine  Insurance  Company,  31 
L.  T.  R«p.  789  ;  L.  R«p.  10  C.  P.  125  ; 

Pt>#r«  v.  Sandwon,  84  L.  T.  R*p.  464 ;  (1901)  1 
K.  B.  608. 

It  does  not  contradict  the  written  contract.  If  it 
had  been  imported  into  the  written  contract,  it 
would,  perhaps,  have  contradicted  some  terms  of 
such  contract,  bnt  no  one  could  have  contended 
that  it  was  void. 


Channell,  J. — This  case  certainly  raises  some 
points  of  difficulty.  1  think  that  they  are  mainly 
tbe  points  of  difficulty  which  always  arise  when 
one  tribunal  has  got  to  review  the  decision  of 
another  tribunal  and  has  not  the  same  jurisdic- 
tion, and  has  not  jurisdiction  to  go  into  the  whole 
matter  which  the  tribunal  below  has  gone  into. 
It  is  the  difficulty  which  arises  in  our  courts  in 
County  Court  appeals  and  in  magistrates'  appeals, 
and  aUo  in  tiiese  special  cases  stated  by 
arbitrators.  I,  sitting  here,  have  only  power  to 
review  or  even  express  opinion  as  far  as  I  know 
upon  the  decisions  of  these  arbitrators  so  far  as 
they  deal  with  t ho  question  of  law.  Questions  of 
fact  are  stilt  for  tue  arbitrators  alone,  notwith- 
standing the  alteration,  60  far  as  it  is  an  altera- 
tion, in  the  recent  Arbitration  Act.  There  is, 
besides  that,  a  little  difficulty  arising  upon  the 
terms  in  which  tbe  custom  has  been  found  by  the 
umpire.  The  custom  that  he  finds  is  that  in  the 
London  corn  trade,  the  custom  and  usage  of  the 
London  corn  trade  applicable  to  the  sale  of 
barley  or  other  grain  ou  contracts  in  the  form 
employed  in  this  cute,  is  as  he  states  it.  Tbe 
form  employed  in  this  case  is  a  contract  to 
purchase  barley  to  be  shipped  in  France  at  a 
cost  freight  and  insurance  price  with  a  clause 
providing  that  all  disputes  shall  be  settled  by 
arbitration,  without  any  clause  such  as  is  stated 
to  be  put  into  forms  of  contract  settled  by  the 
Corn  Trade  Association.  Where  there  is  a 
clause  in  the  contract,  it  says  that  the  difference 
in  quality  shall  not  entitle  the  buyers  to  reject 
except  under  the  award  of  arbitrators  or  the 
committee  of  appeal,  a*  the  case  may  be.  Tbe 
arbitrator  says  that  where  there  is  a  contract 
such  as  here,  there  is  a  custom  that  the 
buyer  is  not  entitled  to  reject  for  difference  or 
variation  in  quality  unless  the  same  is  excessive 
or  unreasonable  and  is  so  found  by  arbitration 
nnder  tha  contract.  I  tbink,  to  my  mind,  that 
there  is  just  a  little  difficulty  in  consequence  of 
the  form  in  which  that  is  stated.  It  is  stated 
generally  that  the  buyer  is  not  entitled  to  reject 
for  difference  or  variation  in  quality.  If  tbe 
thing  had  stopped  there,  I  shornd  think  that  it 
was  unreasonable;  but  it  does  not  stop  there. 
There  is  a  qualification  in  it,  "  unless  tbe  same  is 
excessive  or  unreasonable."  On  the  whole,  1  have 
come  to  the  conclusion  that  that  saves  it  and 
makes  tbe  thing  gojd.  1  thiuk  that  the  true 
meaning  of  what  the  arbitrator  has  found  is  that 
which  1  have  been  putting  throughout  the  latter 
portion  of  the  argument,  that  it  means  that  you 
have  not  a  right  to  i eject  merely  for  difference 
or  variation  in  quality  if  it  is  a  matter  that  can 
reasonably  be  met  by  an  allowance  in  the  price- 
that  is  to  say,  if  it  does  not  affect  other  matters 
than  the  amount,  the  price  at  which,  in  fact,  tbe 
corn  or  grain  was  bouglit.  If  it  did  affect  other 
matters,  then  that  variation  would  bean  unreason- 
able variation,  and  would  be  such  a  variation  that 
it  would  not  be  leasonable  to  require  a  buyer  to 
take  I  ho  goods  simply  at  an  allowance  in  the  price. 
If  that  is  what  the  custom  as  found  here  does 
mean,  I  see  no  leason  why  effect  cannot  be  given 
to  it  in  law.  The  law  now  upon  contracts  of 
sale  is,  of  course,  stereotyped  in  the  Sale  of  Goods 
Act,  and  tbe  two  sections  that  I  have  been  re- 
ferred to  dealing  with  the  matters  are  the  15th  and 
the  55th.  Sect.  15,  sub-sect.  2,  says  that  in  tbe  case 
of  a  contract  for  sale  by  sample  there  is  an 
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implied  condition  that  the  bulk  shall  correspond 
with  the  sample  in  quality — that  is  to  Bay,  that 
there  is  not  merely  a  warranty,  but  there  is  a 
condition — and  therefore  the  buyer  may  reject 
if  the  thing  tendered  is  not  in  accordance  with 
the  sample.  But  then  the  55th  section  saje 
that,  "  Where  any  right,  duty,  or  liability  would, 
arise  under  a  contract  of  sale  by  implication  of 
law  " — that,  I  think,  clearly  includes  this — it  may 
be  negatived,  amongst  other  things,  by  usage,  if 
the  usage  be  such  as  to  bind  both  parties  to  the 
contract.  Consequently  there  may  be  a  usage 
which  would  prevent  this  implied  coudition  arising 
and  alter  it  trom  a  condition  iuto  being  a  mere 
warranty.  Upon  that,  if  there  was  no  uroitrutiou 
clause,  damages  could  be  recovered.  If  iheie  is 
an  arbitration  clause,  of  course  the  matter 
wonld  be  settled  by  the  arbitrator  giving 
an  allowance.  Therefore,  provided  that  there 
is  a  valid  and  effective  usage  in  law,  this 
implied  condition,  as  a  condition,  is  gone.  The 
points  that  are  made  against  this  custom  are, 
first,  that  it  contradicts  the  written  contract.  If 
it  did,  of  course  effect  could  not  be  given  to  it.  I 
was  somewhat  struck  with  Mr.  Scrutton's  argu- 
ment in  the  first  instance,  but  I  think  that  Mr. 
Carver  answered  it  by  pointing  out  that  this 
custom  is  imported  into  a  large  number  of  con- 
tracts in  this  trade,  and  that,  when  it  is  there, 
nobody  contends  that  the  contract  cannot  be 
given  effect  to,  or  that  it  makes  the  contract 
of  no  effect.  Clearly  it  does  not.  Therefore  I  do 
not  think  that  it  can  be  said  that  this  custom  is 
so  inconsistent  with  the  terms  of  the  contract 
that  it  cannot  be  given  effect  to.  If  it  went  the 
length  of  Baying,  "  You  shall  have  no  remedy  for 
any  variation  in  the  quality  contracted  for,"  of 
coarse  that  would  be  unreasonable  and  would 
absolutely  alter  the  nature  of  the  contract.  But 
that  is  not  the  custom.  The  custom  simply  is 
that  you  may  take  it  with  a  variation  in  the  price, 
and  provided  there  is  a  limit  to  the  custom  in  the 
way  that  I  think  there  is  by  the  words  "  unless 
the  same  is  excessive  or  unreasonable,"  I  do  not 
see  that  tbat  is  inconsistent  with  the  written 
contract  The  point  whether  it  is  unreasonable 
is  very  nearly  the  same  as  that  which  I  have  been 
dealing  with  already.  The  suggestion  is — and  it 
is  obvious  that  it  ij  so — that  it  you  have  not  got 
something  of  this  sort  in  writing  it  is  not  fair 
between  the  two  parties,  because  one  party  has 
the  option  to  reject,  when  it  is  in  his  interest  to 
do  so  by  the  market  price  having  fallen,  and  he 
also  has  got  the  option  to  keep  it  when  the  price 
has  gone  the  other  way,  notwithstanding  the 
variation.  It  is  said,  and  I  think  with  a  great 
deal  of  truth,  that  it  is  leasonuble  to  have  a 
custom  which  will  prevent  the  rejection  being 
claimed  merely  on  the  ground  of  a  variation  which 
does  not  affect  the  purpose  for  which  the  buyer 
wants  to  use  the  goods,  but  only  goes  to  affect 
the  price  which  he  is  to  pay  for  it.  If  the  custom 
iB  so  limited,  it  seems  to  me  that  it  cannot  be  said 
to  be  unreasonable.  Then  there  is  another  ground 
on  which  it  is  said  to  be  unreasonable  which 
comes  in  with  the  third  ground  of  Mr.  Scrutton — 
namely,  that  it  is  uncertain.  It  is  said  that  it  is 
uncertain  because  it  is  a  custom  which  depends, 
as  was  put,  I  think,  by  Mr.  Loehnis  in  his  cross- 
examination  of  the  witnesses  before  the  arbitrator, 
npon  the  idiosyncrasies  of  the  arbitrator.  But 
reasonableness,  as  Mr.  Carver  has  pointed  out,  is  i 


a  thing  which  has  to  be  considered  in  very  many 
points  arising  in  law.    Reasonable  price,  reason- 
able time,  reasonable  care  and  skill  are  all  things 
recognised  by  the  law,  and  there  is  no  standard 
of  reasonableness  except  that  which  a  jury,  whioh 
iB  the  usual  tribunal  dealing  with  such  matters, 
may  think  to  1*  reasonable ;  and  juries  certainly 
have  idiosyncrasies,  sometimes  very  remarkable 
ones,  quite  as  much  as  arbitrators,  and  I  should 
think  that  most  likely  judges  have  them  also, 
bo  that  where  the  reasonableness,  as  in  the 
case  of  a  custom,  is  lor  the  judge  and  not 
for  the  jury,  there  may  be    great  variations 
of  opinion  according  to  what  may  be  called 
the  idiosyncrasies  of   the  judge  just  as  they 
are    called    the    idiosyncrasies   of    the  arbi- 
trator.    1  think,  therefore,  that  the  fact  that 
this  custom  in  its  operation  depends  upon  what 
tue  tribunal  which  has  to  deal  with  it  thinks  to 
be  reasonable  does  not  make  it  uncertain  in  law 
so  tbat  it  cannot  have  any  effect  given  to  it. 
Tbat,  therefore,  disposes  of  the  three  points  upon 
which  Mr.  Scrutton  has  contended  that  this 
custom  cannot  be  given  effect  to.   Then  comes 
the  point  which  he  dealt  with  lastly — in  one 
sense,  perhaps,  I  ought  to  have  dealt  with  it  first 
—namely,   whether   I   can  interfere  with  the 
finding  of  the  umpire  that  the  custom  exists  in 
fact.   As  to  that,  the  question  has  been  put  as  to 
whether  there  is  any  evidence  of  it.   If  there  is 
no  evidence  of  it,  I  am  at  liberty  to  treat  it  as  a 
question  of  law,  just  as  a  judge,  if  there  is  no 
evidence  to  go  to  the  jury,  says  so  as  a  matter  of 
law,  and  withdraws  the  case  from  the  jury.  If 
there  is  any  evidence  —  that  is  the  usual  ex- 
pression ;  I  suppose  that  it  means  any  real  and 
reliable  evidence  on  which  he  can  reasonably  find 
it — then  it  becomes  a  question  of  fact,  and  I 
cannot  interfere  with  it.    In  tbiB  case,  if  the 
whole  matter  were  for  me,  I  think  that  I  Bhould 
come  to  the  conclusion  tbat  the  custom  did  not 
exist,  and  for  this  reason.  There  is  a  considerable 
amount  of  evidence  of  gentlemen  who  have  known 
this  trade  for  a  long  time  that  at  one  time  the 
custom  did  exist,  iu  the  sense  that  it  was  not 
incorporated  in  contracts,  and  was  taken  to  be 
understood  bet  ween  the  parties  in  the  trade,  and 
that  they  made  their  contracts  upon  the  footing 
of  the  existence  of  this  custom,  without  incorpo- 
rating it  in  their  contrasts.    After  a  time  the 
Corn  Trade  Associ  ition  was  formed,  and  when 
the  association  was  formed  they  drew  their  own 
form  of  contract,  and  in  their  lorm  of  contract 
tbey  put  an  express  term  more  or  less  corre- 
sponding with  this  alleged  custom.   I  should 
myself  have  drawn  the  inference  that  that  meant 
this,  that  as  men  of  business  they  thought  it  far 
more  convenient  that  such  a  thing  as  this  is 
should  be  expressed  in  the  contract  rather  than 
left  to  a  common  understanding,  and  that  there- 
fore they  put  it  into  the  common  form  of  contract 
with  a  view  to  the  parties  agreeing  to  it  if  they 
meant  to  agree  to  it,  and  if  they  did  not  propose 
to  agree  to  it  leaving  it  out.   If  they  say  bo,  that 
destroys  the  custom  ?sa  custom,  a  custom  being 
something  that  is  so  well  understood  that  it  is 
unnecessary  to  put  it  into  jour  contract.  I  myself 
Bhould  have  drawn  that  inference,  I  think,  upon  the 
whole  of  this  evidence.   I  should  have  also  taken 
into  account,  of  course,  that  which  has  been  pointed 
out — namely,  that  the  witnesses  differed  a  good 
deal  as  to  some  portions  of  the  custom.   Many  of 
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them  say  that  they  always  pnt  it  into  their  con- 
tracts, and  many  of  them  also  base  it  upon  the 
arbitration  clause.    The  arbitration  clause  in  my 
opinion  is  an  insufficient  ground  to  base  it  upon. 
That  would  hare  been  my  view  upon  this  evidence, 
but  I  do  not  feel  at  liberty  to  gay  that  there  is  no 
evidence  upon  which  a  reasonable  person  could 
not  come  to  the  conclusion  to  the  contrary.  There 
are  soveral  witnesses  who.  although  they  vary  in 
details,  speak  decidedly  to  the  custom.  Then  there 
is  the  fact  that  the  umpire  is  himself  the  chair- 
man of  this  Corn  Trade  Association,  and  I  cannot 
help  thinking  that  when  people  refer  a  matter  to 
a  gentleman  in  that  position  they  mean  to  avail 
themselves  of  his  knowledge  of  the  trade  by 
selecting  him  as  the  umpire,  and  that  it  cannot 
be  said  that  he  is  not  at  liberty  to  take  some 
account,  at  any  rate,  of  his  knowledge.    It  would 
make  a  good  deal  of  difficulty,  in  my  mind,  in  my 
holding  aa  a  matter  of  law  that  there  was  no 
evidence  of  this  custom  if  the  gentleman,  merely 
of  his  own  assertion,  asserted  that  it  existed ;  but 
of  course  he  bos  done  more  than  that  in  this  cape, 
because  he  has  had  in  fact  the  evidence  of  gentle- 
men, possibly  as  skilled  as  himself  in  the  trade, 
who  have  spoken  more  or  less  to  the  custom. 
Therefore  I  think  that  I  cannot  hold  that  there 
is  no  evidence  of  the  existence  of  this  custom.  I 
said  just  now.  and  perhaps'  I  had  better  just 
explain  what  I  meant,  that  I  thought  that  the 
incorporation  of  an  arbitration  clause  merely  was 
not  sufficient  to  base  the  existence  of  this  con- 
tract upon.   What  I  mean  is  this :  I  do  not 
pretend  that  I  have  so  much  knowledge  of  these 
commercial  matters  now  as  I  think  that  I  had 
some  thirty  years  or  so  ago,  because  the  course  of 
business,  the  forming  of  a  special  commercial 
court,  has  taken  some  of  us  rather  out  of  the  way  of 
dealing  with  or  hearing  much  about  these  things. 
But  I  cannot  help  thinking  that  in  many  trades 
besides  thi3  trade,  arbitrators  have  been  in  the 
habit  of  assuming,  contrary  to  law,  where  there  is 
no  custom,  that  they  had  power,  when  objec- 
tion was  taken  to  the  quality  of  an  article  ten- 
dered, to  say,  "  That  shall  be  taken  with  an  allow- 
ance."  Before  the  Arbitration  Act  it  was  practi- 
cally impossible  to  review  in  any  way  the  decision 
of  arbitrators  unless  they  chose  to  state  a  special 
case,  and  there  was  no  difference  in  the  practical 
result  whether  they  went  wrong  upon  a  point  of 
law  or  upon  a  point  of  fact.   I  think  that  where 
arbitrators  were  taking  it  upon  themselves  to  say 
that  a  variation  did  not  signify  very  much,  and 
could  quite  fairly  be  met  by  an  allowance,  which 
undoubtedly  they  did,  they  were  going  wrong  on 
a  point  of  law,  having  been  selected  as  the 
tribunal  to  decide  both  law  and  fact.  Their 
decision  was  final  and  could  not  be  reviewed. 
But  now,  if  yon  intervene  at  the  proper  time 
and  in  sufficient  time,  you  can.  by  the  operation 
of  the  order  to  state  a  special  case,  stop  an  arbi- 
trator going  wrong  upon  points  of  law.  Therefore 
the  fact  that  they  have  been  in  the  habit  for 
years  past  of  deciding  these  questions,  in  the  way 
m  which  they  have  decided  them,  by  awarding  an 
allowance  instead  of  a  rejection,  does  not  seem  to 
me  to  show  the  existence  of  a  cnttom  in  law.  It 
merely  shows  that  arbitrators  have  been  in  the 
habit  of  dealing  with  the  matter  perhaps  in  a  way 
that  was  businesslike  and  probably  fair  and  just 
between  the  parties,  bub  they  have  been  in  the 
habit  of  dealing  with  it  in  that  way  not  according 
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to  law.  Of  course,  if  you  intervene  in  time,  as 
was  done  here,  apparently  you  can  deal  with  it. 
The  evidence  of  som*  of  the  gentlemen  who  gave 
evidence,  I  think,  really  did  not  go  much  beyond 
that  It  was  to  the  effect  that,  when  you  got  an 
arbitration,  the  arbitrator  has  got  power  to  deal 
with  the  matter,  and  that  it  had  always  been  the 
practice  of  arbitrators  to  say :  "  It  does  not  matter 
very  much.  We  will  give  you  a  money  allowance 
and  not  allow  rejection."  If  they  did  that,  follow- 
ing a  binding  custom  binding  the  parties  to  the 
contract  of  course  it  was  all  right,  but  if  tbey 
did  that  by  virtue  of  a  sort  of  equitable  jurisdic- 
tion assumed  by  themselves,  it  doeB  not  go  to 
make  a  custom.  It  only  shows  that  the  arbitrator 
wan  not  infrequently  going  a  little  bit  beyond  the 
law,  possibly  not  knowing  any  better.  I  would 
not  blame  them  for  it  if  they  thought  that  it  did 
justice,  but  they  could  have  been  stopped  if  the 
present  machinery  under  the  Arbitration  Act  had 
existed.  That  is  the  reason  upon  which  it  seems 
to  me  that  some  of  the  evidence  of  some  of  the 
gentlemen  really  with  regard  to  this  custom  based 
upon  the  fact  of  the  arbitration  clause  was  not 
evidence  to  the  point,  but  I  think  that  on  the 
whole,  there  was  such  evidence  before  the  umpire 
that  it  would  be  impossible  for  one  to  say  that 
there  was  no  evidence,  and  therefore,  although  I 
myself  should  have  found  to  the  contrary  on  this 
point  as  to  the  custom,  I  cannot  in  any  way  inter- 
fere with  the  finding.  I  do  not  think  that  I  have 
jurisdiction  to  do  so.  On  those  grounds  I  think 
that  the  decision  on  the  questions  in  this  special 
case  must  be  given  in  favour  of  Mr.  Carver's 

clients  Judgment  accordingly. 

Solicitors  for  Walkers,  Winser,  and  Co.,  Lowltt* 
and  Co.  Solicitors  for  Shaw,  Son,  and  Co , 
Pritchard  and  Sons. 


Tuesday,  Feb.  23. 
(Before  Channell,  J.) 
Lord  Ludlow  v.  Pike,  (a) 

Landlord  and  tenant— Tithe— Agreement  to  pay 
tithe  at  further  rent— Validity— Tithe  Act  1891 
(54  A  55  Vict.  c.  81,  s.  1. 

An  agreement  by  a  tenant  to  pay  to  his  landlord  a 
certain  rent  for  a  farm  and  "  aho  by  way  of 
further  rent  to  much  as  the  landlord  shall  pay 
by  way  of  tithe  rentcharge  on  the  said  premises  '" 
is  void  by  virtue  of  sect.  1  of  the  Tithe  Act  1891. 

Point  of  law  raised  on  the  pleadings. 

The  action  was  brought  to  recover  a  half-year's 
rent  due  the  29th  Sept.  1903  for  the  West  Ashton 
Farm.  By  the  lease  the  defendant  agreed  to  pay 
235i.  rent  per  annum,  and  "also  by  way  of 
further  rent  so  much  as  the  landlord  shall  pay 
by  way  of  tithe  rentcharge  on  the  said  pre- 
mises." 

The  defendant  paid  into  court  the  sum  of 
117/.  10*.,  but  pleaded  that,  as  to  the  balance,  the 
agreement  to  pay  was  void  by  virtue  of  sect.  1 
of  the  Tithe  Act  1S91  (54  S:  55  Vict.  c.  8),  and  so 
the  amount  so  reserved  was  not  recoverable. 

It  is  provided  by  sect.  1  of  the  Tithe  Act 
1S!>1 : 

(1)  Tithe  renlobarge  as  defined  by  this  Aot  issuing  out 
of  any  lands  a  hall  be  payable  by  the  owner  of  the  lands, 

(o)  Hf ported  by  W.  ds  B.  Uehbkht.  Exj  ,  B*rri»ur-*i-L4«. 
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notwithstanding  any  contract  between  him  and  the 
occupier  of  suoh  lands,  and  any  contract  made  between 
an  occupier  and  owner  of  lands  after  the  passing  of  tbie 
Act  for  the  payment  of  the  titbe  renteharge  by  the 
occupier  shall  be  roid.  (2)  Where  the  occupier  is  liable 
under  amy  contract  mule  before  the  passing  of  this  Aet 
to  pay  the  tithe  renteharge  then  he  aball  cease  to  be 
bound  by  that  part  of  his  contraot,  bat  he  shall  be 
liable  to  pay  to  the  owner  such  sum  at  the  owner  has 
properly  paid  on  account  of  the  tithe  renteharge  which 
each  occupier  is  liable  under  his  said  contract  to  pay 
exelusiTe  of  any  costs  incurred  or  paid  by  the  owner  in 
respect  of  such  titbe  renteharge,  and  every  receipt 
given  for  each  sum  shall  state  expressly  that  the  sum  is 
paid  in  respect  of  that  tithe  renteharge,  provided  that 
where  tbe  lands  out  of  which  any  tithe  renteharge  issues 
are  occupied  by  bovcniI  occupiers  who  have  contracted 
to  pay  the  tithe  renteharge  any  of  such  occupiers  shall 
be  liable  only  to  pay  suoh  proportion  of  the  sum  paid 
by  the  owner  of  the  lands  on  acoonn+  of  that  titbe  rent* 
charge  as  the  rateable  value  of  the  lands  oooopied  by 
him  bears  to  the  rateable  value  of  the  whole  of  the  lands 
occupied  by  such  occupiers. 

FooU,  K.C.  (Garland  and  Foa  with  him). — The 
question  raised  here  is  whether  the  10/.  lis.  9d., 
which  under  the  agreement  of  tenancy  is  the 
farther  rent  payable  by  the  tenant,  being  the 
amount  payable  by  the  landlord  as  tithe  rent- 
charge,  is  recoverable  or  not,  having  regard  to 
sect.  1  of  the  Tithe  Act  1891.  That  section  says 
that  a  contract  between  an  occupier  and  owner 
for  payment  of  tithe  renteharge  by  the  occupier 
is  to  be  void.  But  I  submit  that  the  proper  way 
to  read  that  section  is  that  any  contract  for  the 
payment  of  tithe  by  the  occupier  to  the  tithe 
owner  is  to  be  void,  and  that  it  does  not  affect  a 
contract  between  the  landlord  and  tenant  such  as 
this  one.  The  owner  of  the  land  must  pay  the 
tithe  owner,  and  then  he  can  recover  it  from  bis 
tenant.  Tbe  object  of  the  Tithe  Act  was  not  to 
avoid  an  arrangement  between  the  landlord  and 
tenant  like  this  one,  but  merely  to  make  the 
owner  of  the  land  responsible  direct  to  the  owner 
of  the  tithe.  There  is  no  doubt  that  if  in  this 
case  the  farm  bad  been  let  at  an  inclusive  rent, 
even  although  that  rent  was  higher,  because  the 
tithe  renteharge  was  taken  into  consideration, 
that  undoubtedly  would  have  been  good,  and 
Lord  St.  Leonards  points  out  in  Davits  v.  Fitton 
(2  Dr.  &  War.  226)— when  dealing  with  2  St  3 
Will.  4,  c.  Ill*,  which  is  an  Irish  statute  and  pro- 
rides  that  the  tenant  shall  hold  the  land  free 
from  the  payment  of  tithes,  and  that  all  contracts 
to  the  contrary  are  to  be  null  and  void — that  the 
landlord  could  get  a  rent  equivalent  to  both  the 
old  rent  and  the  tithe,  and  that  an  agreement  by 
the  tenant  "  to  pay  100/.  a  year  rent  and  in  con- 
sideration of  the  tithe  rentchargo  an  additional 
sum  of  5/.  a  year"  would  be  good.  He  also 
referred  to 

Collron  v.  Tratvn,  6  L.  T.  Bep.  287  ;  12  C.  B.  N.  S. 
181;  31  L.  J.  257.C.  P. 

This  last  case,  which  was  decided  with  reference 
to  the  Income  Tax  Acts,  shows  that  if  the  agree- 
meat  here  had  been  for  a  rent  of  a  certain  sum,  to 
be  reduced  by  a  certain  sum  if  tithe  renteharge 
should  be  abolished,  that  undoubtedly  would  be 
good,  and  it  can  make  no  difference  because  the 
sum  is  certain.  The  case  is  stronger  with  regard 
to  tithe  renteharge  than  with  regard  to  income  or 
property  taxes,  because  in  the  latter  statutes 
repayment  to  the  landlord  is  absolutely  forbidden. 
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On  these  considerations  this  agreement  is  good, 
and  the  plaintiff  is  entitled  to  recover  the  balance 
in  this  case. 

Moyses,  for  the  defendant,  was  not  cilled  upon 
to  argue. 

Channell,  J. — I  have  here  to  determine  the 
question  whether  sect.  1  of  the  Tithe  Act  1891, 
which  says  that  any  contract  made  between  an 
occupier  and  owner  of  lands  for  the  payment  of 
tithe  renteharge  by  the  occupier  shall  be  void, 
applies  to  this  contract.  It  is  said  by  the  plaintiff 
that  the  section  was  only  intended  to  apply  to  a 
contract  that  the  occupier  should  pay  tbe  titbe 
directly  to  the  tithe  owner,  and  that  it  does  not 
apply  to  a  contract  by  the  occupier  to  pay 
to  his  landlord  the  sum  which  that  landlord 
has  had  to  pay  by  way  of  tithe,  and  so  the 
agreement  is  good.  The  agreement  is  to  pay 
by  way  of  farther  rent  so  much  as  the  land- 
lord shall  pay  by  way  of  titbe  renteharge,  and 
it  certainly  does  not  make  the  tenant  liable 
to  repay  the  tithe  renteharge  as  suoh  when  the 
landlord  has  paid  it,  but  it  simply  says  that  as 
rent  or  in  addition  to  the  rent  the  tenant  is  to 
pay  an  amount  .equal  to  the  tithe.  It,  however, 
puts  upon  the  tenant  the  burden  of  the  tithe, 
though  he  gets  the  advantago  of  a  reduction  or 
the  disadvantage  of  an  increase  according  to  the 
fall  or  rise  in  the  prioe  of  corn.  However  that 
may  be,  I  think  this  contract  clearly  comes  within 
sect.  1  of  the  Tithe  Act  1891,  although  I  do  not 
see  why  a  contract  of  this  kind  Bhould  be  for- 
bidden. As  to  tbe  cases  which  have  been  cited, 
I  think  when  Davies  v.  Fitton  (sup.)  is  considered 
it  is  in  point,  though  distinctly  against  the  conten- 
tion put  forward  by  Mr.  Foote  on  behalf  of  the 
plaintiff.  Lord  St.  Leonards  said :  "  If  a  lease  be 
granted  subject  to  a  gross  rent  with  a  collateral 
covenant  with  the  tenant  to  pay  the  tithe  rent- 
charge,  that  agreement  would:  be  void  under  the 
statute.  But  suppose  an  agreement  of  this  nature 
— the  tenant  offers  to  pay  100/.  a  year  rent,  and 
in  consideration  of  the  tithe  renteharge  an  addi- 
tional Bum  of  5/.  a  year,  and  this  offer  is  accepted 
by  the  landlord.  If  this  court  were  called  upon 
to  carry  into  execution  such  an  agreement,  could 
it  refuse  to  do  so  ?  I  certainly  can  see  nothing 
to  prevent  it  doing  so.  I  apprehend  that  the 
court  would  have  no  difficulty  in  so  modelling  the 
contract  as  to  make  the  tenant  liable  to  an  entire 
rent  of  103/.  There  is  nothing  illegal  in  such  a 
contract,  and  by  so  executing  it  the  court  would 
act  according  to  the  Bpiritof  the  contract."  There 
his  Lordship  is  drawing  a  distinction  between  a 
contract  to  pay  tbe  exact  amount  of  the  tithe  and 
a  contraot  to  pay  a  fixed  certain  sum  assessed 
between  the  landlord  and  thej  tenant  as  compen- 
sation to  the  landlord  because  he  has  to  pay  the 
tithe,  and  he  certainly  says  that  the  contract  to 
pay  the  Bum  so  assessed  would  be  good.  Earlier 
in  his  judgment  he  said:  "No  doubt,  indepen- 
dently of  the  provisions  of  the  statute,  he  was 
bound  to  pay  the  tithe  which  is  part  of  the 
produce  which  be  takes  from  the  land  and  as  a 
natural  burthen  on  the  tenant,  but  the  effect  of 
the  statute  is  to  place  the  matter  on  a  different 
footing.  It  provided  that  no  tenant,  except  under 
the  peculiar  circumstances  mentioned  in  the  Act, 
should  be  liable  to  pay  this  demand,  and  trans- 
ferred the  liability  to  the  landlord  or  the  person 
who  is  seised  of  an  estate  of  inheritance  as 
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defined  in  the  statute.  On  t  be  other  hand,  bow- 
ever,  the  Act  does  not  prevent  the  landlord 
saying,  '  I  must  have  a  greater  rent  than  I  for- 
merly received  in  consequenoe  of  this  new  obliga- 
tion imposed  on  me  by  this  statute.'  Every 
man  may  take  the  largest  rent  people  will 
give  him ;  he  may,  notwithstanding  the  statute, 
by  contract,  get  a  rent  equivalent  both  to  the 
old  rent  and  the  tithe."  That  is  relied  on 
by  Mr.  Foote.  and  he  contends  that  it  disposes  of 
this  case  in  his  favour,  bat,  when  one  looks  further 
on  in  the  judgment,  this  is  not  so.  Lord  St. 
Leonards  continues :  "  But  this  contract  must  be 
construed  having  regard  to  the  enactments  of 
the  statute.  I  was  much  struck  by  the  drafts  of 
1833,  for  they  contain  clauses  which  expressly 
provide  for  the  payment  by  the  tenant  of  tbe 
tithes.  I  apprehend  these  provisions  would  have 
been  void."  At  p.  226  of  the  report  the  clauses 
in  the  drafts  referred  to  contain  these  words : 
"  Yielding  and  paying  the  amount  of  tithe  to  the 
said  R.  Hedges,  Esq.  (the  landlord],  his  heirs 
and  assigns,  or  to  such  proper  authorities  as  may 
by  Act  or  Acts  of  Parliament  be  duly  autho- 
rised to  receive  the  said  tithe  property. '  From 
that  it  appears  that  in  Lord  St.  Leonards' 
opinion  a  contract  to  pay  the  amount  of  the 
tithe  to  the  landlord  would  be  void,  just  as  a 
contract  to  pay  the  amount  of  the  tithe  to  the 
person  duly  authorised  to  receive  the  tithe  — 
namely,  the  tithe  owner— would  be  void.  It  would 
seem  that  both  the  cases  of  Davies  v.  Fitton 
and  Colbron  v.  Trover*  {sup.)  show  that  a  con- 
tract to  pay  the  amount  of  the  tithe  by  way  of 
rent  is  void,  and  I  think  that  the  contract  in  the 
present  case  is  within  sect.  1  of  the  Tithe  Act 
1891,  snd  judgment  must  be  entered  for  the 
defendant  Judgment  accordingly. 

Solicitors:  Rowchffes,  Riwle.  and  Co.,  for 
Pinniqer,  Callaway,  and  Pinniger,  West  bury  ; 
/.  T.  Rostiter. 


Friday,  March  4. 
(Before  Phillimore,  J.) 
R.  Barrett  and  Son  Limited  v.  Da  vies. 
Samb  v.  Withers  (a) 

Statute  of  Limitations— Letter  to  managing  director 
of  company — AcknowUdBment. 

A  letter,  written  by  the  debtor  to  the  managing 
director  of  a  company  to  whom  he  owe*  money, 
stating  .-  "  /  am  willing  to  tell  the  5230  iharet 
that  I  hold  in  the  P.  D.  B.  B.  Company  Limited 
for  the  *um  of  8161.  4#.  6d.,  and  in  the  event  of 
my  doing  so  ^  trill  with  the  money  pay  the  10$. 
call  due  on  629  of  the  above  shares,  amounting 
to  3147. 10*..  and  the  balance  in  settlement  of  my 
account  with  Jt.  B.  and  Son  Limited,  amount- 
ing at  December  last  to  50U.  14*.  6d."  it  svJH- 
cient  acknowledgment  to  take  the  debt  out  of  the 
Statute  of  Limitations,  even  although  the  sale 
of  the  thares  doet  not  take  place. 

A  general  acknowledgment  of  a  debt  with  a  con- 
ditional promise  to  pay,  but  without  any  dis- 
tinct statement  that  except  upon  the  performance 
of  the  condition  the  debtor  will  not  or  cannot  pay, 
is  sufficient  to  take  a  debt  out  of  the  Statute  of 
Limitations. 


(a)  Reported  by  W.  vtB.  8  ns  tar,  Esq.,  Ba-rtiter-eA-Law. 


Actions  tried  under  Order  XIV. 

The  following  were  tbe  facts : — 

The  plaintiff  company  sued  to  recover  from 
Da  vies  5571.  15s.  3d.  and  from  Withers  418/.  3*.. 
money  lent  and  interest,  and  the  defences  raised 
were  the  Statute  of  Limitations. 

In  Davies'  case  the  last  loan  was  made  by  the 
plaintiff  company  on  the  11th  Fob.  1897.  and  the 
writ  was  not  issued  until  the  27th  Jan.  1904. 

The  only  acknowledgment  on  which  reliance 
was  placed  to  take  the  case  out  of  the  statute  was 
a  letter,  dated  the  13th  March  1901,  which  came 
into  being  in  the  following  circumstances : 

Just  before  the  31st  Dec.  1900  an  account  w as 
rendered  by  the  plaintiff  company  to  the  defen- 
dant showing  the  total  then  due  from  him 
50ll.  14*.  6d ,  of  which  871  4*.  6d.  was  for  interest. 
This  account  was  accompanied  by  a  letter  written 
on  the  company's  paper  signed  "  C.  A.  Barrett, 
managing  director,"  in  which  Mr.  Barrett  said! 
that  he  inclosed  tbe  company's  account,  and 
that  if  Mr.  Davies  could  not  arrange  to  pay  the 
whole  by  tbe  *nd  of  the  year  he  must  ask  him  at 
least  to  pay  the  interest. 

It  was  agreed  that  after  this  there  was  a  meeting 
between  Mr.  Barrett  and  Mr.  Davie*,  which 
resulted  in  Mr  Davies  writing  tbe  letter  of  thel3tb 
March  1901. 

The  letter  waB  as  follows : 

Dear  Sir, — I  beg  to  confirm  onr  conversation  of 
yesterday — \\z.,  that  I  in  willing  toMll  tbe  5230 shares 
that  I  bold  in  tbe  Preston  Davies  Ball  Bearings  Com- 
par  y  Limited  for  tb«  sum  of  8161.  4#.  6d.,  and  in  tbe 
•vent  of  my  doing  so  I  will  with  the  money  pay  the  10*. 
call  doe  on  629  of  tbe  above  ■bares,  amounting  to 
3141.  10*  ,  and  the  balance  in  settlement  of  my  account 
with  B.  Barrett  and  Son  Limited,  amounting  at  tbe  31at 
Deo.  last  to  5011.  14*.  fld.— Yonr*  faithfully,  Pbkstos* 
Davies. 

Compston  for  the  plaintiff. 

Lush,JZ.C  and  W.  S.  Shaw  for  the  defendant. 

Phillimore,  J. — [His  Lordship,  after  stating 
the  facts  set  out  abjve,  continued  as  follows  :~\ 
It  was  suggested  that  this  letter  was  not  an 
acknowledgment  made  to  the  plaintiff  company* 
and  that  it  might  arise  out  of  some  private 
transactions  with  Mr.  Barrett.  I  do  not  think 
there  is  any  force  in  this.  Barrett  was  managing 
director ;  he  had  written  on  behalf  of  the  com- 
pany; the  letter  is  addressed  to  him  at  tbe  pre- 
mises which  happen  to  be  the  company's  office, 
and  I  was  told  that  the  plaintiff  company  had 
an  interest  in  the  Preston  Davies  Ball  Bearings 
Company  Limited  which  would  connect  them  with 
the  proposal  to  reconstruct  this  latter  company, 
and  with  the  advantages  to  be  gained  by  such 
reconstruction.  The  transaction  fell  through. 
There  was  no  quotation  for  the  Preston  Davies 
Bull  Bearings  shares  on  the  Stock  Exchange. 
These  are  apparently  all  tbe  facta.  It  haa  been 
decided  upon  the  construction  of  Lord  Ten- 
terden's  Act  (9  Geo.  4,  c.  14)  that  an  acknowledg- 
ment of  a  debt  is  not  enough ;  that  there  must 
be  a  promise  to  pay.  I  agree  with  what  B ram- 
well,  L  J.  says  in  Meyerhoy  v.  Froehlich  (39  L.  T. 
Rep.  620 ;  4  C.  P.  Div.,  at  p.  64),  and  I  think  it 
difficult  to  see  why  an  acknowledgment  in  writing 
has  not  been  held  a  sufficient  compliance  with  the 
statute.  But  it  has  certainly  been  decided  to  be? 
insufficient.  Tbe  next  steps  are  plain.  From  a 
general  acknowledgment  without  more  it  i» 
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proper  to  infer  a  promise  to  pay :  (see  Gardner 
v.  Macmahon,  2  G.  Si.  D.  593 ;  3  Q.  B.  otil ;  Mit- 
chill's  claim,  L.  Rep.  6  Cb.,  p.  828 ;  Skeet  v. 
Lindsey,  36  L.  T.  Rep.  98;  2  Ex.  Div.  314). 
From  an  acknowledgment  coupled  with  a  promise 
to  pay  upon  condition,  and  declaring  inability  or 
unwillingness  to  pay  except  upon  this  condition, 
no  general  promise  can  be  inferred,  and  the 
acknowledgment  does  not  operate  unless  the  con- 
dition is  satisfied  :  (see  Tanner  v.  Smart,  6  B.  & 
C.  603  ;  30  R.  R.  461 ;  Smith  v.  Thome,  18  Q.  B. 
134;  Mitchell's  claim,  L.  Rep.  6  Ch.,  p.  828; 
Meyerhqff  v.  Froehlich  (sup.),  and  many  other 
cases).  This,  however,  still  leaves  some  of  the 
ground  uncovered.  There  are  cases  in  which  the 
reference  to  a  particular  source  of  payment  has  been 
held  to  point  to  that  source  as  a  primary  one,  but 
not  as  the  only  one ;  and,  the  acknowledgment 
stands  as  a  general  promise  to  pay,  with  a  sug- 
gestion only  that  the  payment  may  be  made  out 
of  a  particular  fund.  Lastly,  there  may  be  a  case 
where  there  is  a  general  acknowledgment  of  the 
debt  with  a  conditional  promise  to  pay,  but  without 
any  distinct  statement  that  except  upon  the  per- 
foi  mance  of  the  condition  the  debtor  will  not  or 
cannot  pay.  That,  I  think,  is  this  case ;  and  1  do 
not  think  that  it  is  covered  by  authority.  There 
are  no  doubt  cases,  such  as  Re  Bethell  (56  L.  T. 
R<?p.  92 ;  34  Ch.  Div.  561)  and  Meyerhoff  v.  Froeh- 
lich, already  referred  to,  where  the  statement  that 
the  debtor  will  not  or  cannot  pay  except  upon 
condition  is  not  put  forward  in  precise  words, 
and  yet  the  acknowledgment  has  been  held 
insufficient  But  in  these  cases  the  whole  tenor 
of  the  language  is  such  as  distinctly  to  negative 
any  prospect  of  payment  unless  the  condition  is 
fulfilled.  In  the  case  before  me  I  have  a  distinct 
acknowledgment  of  the  debt  coupled  with  a  pro- 
mise to  pay  it  upon  a  particular  condition  happen- 
ing and  silence  as  to  what  is  to  occur  if  this 
condition  does  not  happen.  ArgainentB  can  be 
adduced  on  either  side.  For  the  debtor  it  will 
be  said  expressum  facit  cessare  taciturn,  where 
there  is  an  express  promise  no  other  promise  can 
be  implied — or,  to  put  it  in  another  way,  the 
express  promise  cannot  be  enlarged  by  implication. 
For  the  creditor  it  could  be  urged  that,  if  an 
acknowledgment  of  a  debt  implies  a  promise  to 
pay,  there  is  no  reason,  in  the  absence  of  negative 
words,  for  cutting  down  that  promise ;  that  the 
further  promise  to  pay  upon  the  happening  of  a 
particular  condition  is  at  worst  surplusage,  and 
should  in  this  case  rather  be  treated  as  explana- 
tory. It  might  be  said  that  the  object  of  the 
debtor  when  he  wrote  the  letter  of  the  13th  March 
1901  was  to  secure  himself  from  being  pressed  for 
payment  during  sach  reasonable  time  as  be  would 
require  to  real  i  se  the  shares,  and  that  in  order  to  se- 
cure his  practical  immunity — I  do  not  say  his  legal 
immunity— for  that  period  he  indicated  that  he 
would  pay  as  soon  as  he  realised,  while  by  a 
separate  admission  he  kept  alive  the  debt,  which 
was  not  at  that  time  statute  barred.  Upon  the 
whole  I  think  that  the  creditor  is  right,  and  that 
there  must  be  judgment  for  the  plaintiff  com- 
pany. I  must  not  forget  to  notice  the  further 
contention  put  forward  on  behalf  of  the  plaintiff 
company  that  the  letter  of  the  13th  March  1901 
gave  a  fresh  cause  of  action  upon  an  account 
stated,  whioh  would  run  for  six  years  from  that 
date.  If  this  were  so,  every  admission  of  debt 
with  a  conditional  promise  to  pay  would  be  an 
Vol  XC,  2326. 


account  stated  and  would  take  the  case  out  of  the 
statute ;  and  this  is  certainly  not  so.  The  defen- 
dant was  not  intending  to  agree  an  account ;  he 
was,  I  think,  intending  to  acknowledge  the  debt, 
and  therefore  I  have  inferred  a  promise  to  pay  ; 
but  the  case  for  the  plaintiff  company  is  not  made 
really  stronger  by  substituting  the  words  "  ac- 
count stated"  for  "acknowledgment."  In  the 
action  against  Withers  the  plaint i IT  company  hae 
tried  to  strengthen  the  case  Dy  two  letters  written 
by  the  defendant  on  the  31st  Dec.  1900  and  the 
20th  Deo.  1902.  I  do  not  think  that  these  letters 
add  strength  to  the  plaintiffs'  case.  Both  are 
promises  to  pay  when  things  get  better,  coupled 
with  positive  statements  of  inability  to  pay  until 
things  are  better.  Meyerhoff  v.  Froehlich  shows 
that  such  letters  do  not  keep  the  debt  alive.  The 
case,  therefore,  against  Withers  is  no  stronger 
than  the  case  against  Davies,  but  it  is  equally 
strong.  I  give  judgment  for  the  plaintiffs  in  both 
actions,  with  costs.        Judgment  accordingly. 

Solicitors :  Edmonds  and  Co. ;  Alfred  Davies. 


Smjremt  Court  rf  Ixttocatmre. 
— » 

COURT  OF  APPEAL. 

March  4,  7,  and  8. 
(Before  Vauohan  Williams,  Stiblino,  and 

Cozens-Habdt,  L.JJ.) 
London  and  Nobth-Westbbn  Railway  Com- 
pany v.  Mayor  and  Corporation  op  the 

ClTT  OF  WE8TMIN8TER.  (o) 
APPEAL  PROM  THE  CHANCERY  DIVISION. 
Local  government  —  Public    health  —  Sanitary- 
authority— Power  to  provide  "public  sanitary 
conveniences  " — Subway — Subsoil  of  highway — 
Vesting  in  sanitary  authority— Bight  of  adjoin- 


ing owner  usque  ad  medium  filum  v'ub— Trespass 
—Public  Health  (London)  Act  1891  (54  £  55 
Vict.  c.  76),  s.  44. 
Where  a  sanitary  authority, purporting  to  act  under 
the  powers  conferred  upon  them  by  sect.  44  of 
the  Public  Health  (London)  Act  1891,  had  con- 
structed beneath  the  middle  of  a  street  certain 
public  lavatories  and  sanitary  conveniences, 
with  requisite  and  proper  means  of  approach 
thereto  and  exit  therefrom  on  both  sides  of  the 
street  so  that  the  approaches  in  fact  constituted 
a  subway  for  crossing  the  street,  the  entrances  to 
the  e»hway  being  by  staircases  placed  at  each 
side  of  the  street  at  or  near  the  edge  of  the  foot- 


tcay,  it  was  held  that  the  sanitary  authority 
had  been  exercising  the  powers  conferred  by  the 
statute  for  a  purpose  not  thereby  authorised, 
they  having  no  power  to  acquire  lands  for  the 
purpose  of  constructing  a  subway ;  and  that 
therefore  the  plaintiffs,  opposite  the  doors  of 
whose  premises  one  of  the  entrances  to  the 
tubway  was  placed,  were  entitled  to  a  mandatory 
injunction  to  restrain  the  trespass. 
Decision  of  Joyce,  J.  (85  L.  T.  Rep.  54 1)  reversed. 

By  an  indenture  of  conveyance  dated  the  26th 
July  1886,  and  made  between  Alfred  Hooper, 

~(«)  RaporMd  bj  E.  A  8CBAiCBi.tr,  Ewj 
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Wi.liam  Henry  Wroot,  and  Mil  son  Percy  Wroot 
of  the  first  part,  Sir  Edmund  Antrobus  and  Hugh 
Lindsay  Antrobus  of  the  second  part,  Emma 
Elizabeth  Matthews  and  Joseph  Ebenezer  Newsom 
of  the  third  part,  Emma  Viner  of  the  fourth  part, 
the  plaintiffs  of  the  fifth  part,  and  Stephen  Keay 
of  the  sixth  part,  • 

AU  those  freehold  messuages  or  tenements  situate  in 
Parliament-street,  in  ths  parish  of  St  Margaret's, 
Westminster,  in  the  county  of  Middlesex,  and  nnmliered 
34,  35,  sad  3(5,  in  Parliatnontstreot  aforesaid,  and  also 
all  those  two  freehold  mosauagea  or  tenements  situate 
in  Bridge-street,  in  the  said  parish  of  St.  Margaret's, 
Westminster,  and  numbered  respectively  11  and  12  in 
Bridge-street  aforesaid,  but  wbioh  were  formerly  num- 
bered 4G  and  47  is  the  same  street,  all  of  wbioh  said 
premises  are  more  particularly  delineated  on  the  plan 
drawn  in  the  margin  of  these  presents  aod  therein 
coloured  red, 

were  conveyed  to  the  plaintiffs  in  fee  simple  in 
possession. 

The  property  comprised  a  block  of  buildings 
at  the  nortb-east  corner  formed  by  the  junction 
Parliament- street  and  Bridge-street 

The  houses  in  Parliament-street  had  vaults  or 
cellais  in  connection  with  them  which  extended 
beyond  the  boundary  line,  as  shown  upon  the 
plan,  under  the  pavement  of  the  footway,  and 
for  some  little  distance  into  the  roadway  as  it 
then  existed. 

At  the  date  of  tbe  conveyance  the  footway  was 
about  12ft.  wide  from  the  wall  of  the  houses  to 
the  outer  edge  of  the  pavement 

Between  1887  and  1800  the  plaintiffs  rebuilt  the 
premises,  and  as  rebuilt  they  consisted  of  a 
receiving  office  for  parcels  occupied  by  the  plain- 
tiffs, at  the  corner  of  Bridge -street,  and  other 
offices  and  shops  which  were  let  to  different 
tenants. 

In  1899  Parliament-street  was  widened  by 
pulling  down  the  houses  on  the  western  side,  and 
throwing  a  portion  of  the  site  into  the  roadway, 
and  at  the  same  time  the  footway  or  pavement  in 
front  of  the  plaintiffs'  premises  was  widened  by 
being  increased  from  12ft  to  about  21ft 

In  Nov.  1900  tbe  defendants,  who  were  the 
highway  and  sanitary  authority  of  the  district, 
constructed  underneath  the  middle  of  Parlia- 
ment-street certain  public  lavatories  and  sanitary 
•convenience*,  with  approaches  thereto  by  means 
of  Bubways  from  both  sides  of  Parliament-street, 
the  entrances  and  exits  to  and  from  tbe  subways 
«nd  conveniences  being  by  means  of  staircases 
placed  at  or  near  tbe  edge  of  the  footway. 

One  of  tbe  entrances  was  placed  opposite  the 
doorway  of  the  plaintiffs'  premises.  The  stair- 
case extended  for  a  distance  of  33ft.  along  the 
footway,  and  the  iron  railings  which  formed  part 
of  it  and  by  which  it  was  fenced  off  from  the 
roadway  encroached  to  the  extent  of  2ft.  9in.  on 
the  footway  or  pavement  as  it  existed  after  the 
street  was  widened. 

The  wall  of  the  staircase  nearest  to  tbe  plain- 
tiffs' premises  was  built  up  close  to  the  wall  of 
the  plaintiffs'  vaults. 

The  railing  on  the  pavement  was  placed  upon 
stone  slabs,  which  to  the  extent  of  a  few  inches 
were  vertically  over  the  wall  of  the  plaintiffs' 
vaults. 

The  plaintiffs,  who  claimed  to  be  entitled  to  the 
soil  of  the  roads  adjoining  their  premises  as  far 
as  the  middle  of  such  roads  as  they  existed  when 


conveyed  to  them,  alleged  the  works  were  not 
sanitary  conveniences  merely,  but  subways,  and 
that  the  defendants  had  no  statutory  power  to 
construct  subways  ;  that  inasmuch  as  the  subBoil 
of  the  roads  was  vested  in  the  plaintiffs  usque  ad 
medium  filum  via;  constructing  tbe  works  and 
excavating  the  soil  under  the  roadway  and  foot- 
way constituted  a  trespass  upon  the  plaintiffs' 
property ;  that  even  if  for  the  purposes  of  making 
sanitary  conveniences  the  subsoil  of  the  roadway 
was  vested  in  the  defendants  and  not  in  the 
plaintiffs,  the  subsoil  of  the  footway  was  not  so 
vested,  and  that,  to  tbe  extent  to  which  the  stair- 
case was  constructed  in  the  footway,  it  constituted 
a  trespass ;  further,  that  tbe  erection  of  a  portion 
of  the  staircase  over  the  wall  of  the  plaintiffs' 
vaults  constituted  a  trespass. 

In  the  alternative  tbe  plaintiffs  alleged  that  if 
tbe  soil  &&  far  as  the  middle  of  the  roads  did  not 
belong  to  them,  the  defendants  had  obstructed 
the  highway  by  erecting  the  staircase  and  railings 
opposite  to  the  entrance  to  the  plaintiff s*  premises 
to  the  particular  damage  of  tbe  plaintiffs  by 
interfering  with  the  access  of  the  plaintiff  a  from 
their  premises  to  the  highway. 

The  plaintiffs  therefore  brought  this  action 
against  the  defendants  claiming  (1)  an  injunction 
to  restrain  tbe  defendants  from  continuing  to 
trespass  on  the  plaintiffs'  premises  by  permitting 
tbe  subways,  staircase,  and  railings,  and  other 
works  to  remain  upon  tbe  plaintiffs'  land;  (2) 
alternatively  an  injunction  to  restrain  the  defen- 
dants from  continuing  to  cause  an  obstruction  of 
tbe  highway,  to  the  damage  of  the  plaintiffs  ;  and 
{•I)  damages. 

The  defendants  by  their  defence  alleged  that 
they  had  acted  in  pursuance  of  their  statutory 

P>wers  vested  in  them  for  that  purpose  by  the 
ublic  Health  (London)  Act  1891. 
The  material  section  of  that  Act  is  as  follows  : 

Seat.  44  (1).  Every  sanitary  authority  may  provide 
and  maintain  publio  lavatories  aod  ashpits,  and  public 
sanitary  conveniences,  other  than  privies,  in  situations 
where  they  doom  tbe  same  to  be  required,  and  may 
enpply  snob  lavatories  and  sanitary  conveniences  with 
water,  and  may  defray  tbe  expense  of  providing  snch 
lavatories,  ashpits,  and  BaniUry  conveniences,  and  of 
any  damage  occasioned  to  any  person  by  the  erection 
or  construction  thereof,  and  the  expense  of  keeping  the 
tame  in  good  order,  as  if  they  were  expenses  of  sewer- 
age. (2)  For  the  purpose  of  snob  provision  the  subsoil 
of  any  road,  exclusive  of  the  footway  adjoining  any 
building  or  the  ourtilago  of  a  building,  shall  be  vested 
in  ths  sanitary  authority. 

In  June  1901  tbe  action  came  on  for  trial 
before  Joyce,  J.,  when  his  Lordship  reserved 
judgment. 

On  the  19th  Nov.  1901  it  was  decided  by  Joyce, 
J.  (85  L.T.Rep.  544)  that  tbe  defendants  had  acted 
bond  fide  in  the  exercise  of  their  statutory  powers, 
and  that  the  erection  of  the  sanitary  conveniences 
and  the  approaches  thereto,  although  capable  of 
being  used  for  crossing  the  street,  was  not  ultra 
vires.  The  learned  judge  also  decided  that  ths 
presumption  of  law — that  in  the  absence  of 
evidence  to  tbe  contrary  (of  which  none  bad  been 
adduced)  the  soil  of  a  highway  to  the  middle  of 
tbe  road  {tuque  ad  medium  filum  vix)  belongs  to 
the  owner  of  land  adjoining  the  highway — being 
equally  applicable  to  streets  in  a  town  as  to 
highways  in  the  country:  (fie  White' t  Charitiet, 
78  L.  T.  Rep.  550 ;  (1898)  1  Ch.  659)  applied ;  and 
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that  the  land  or  soil  as  to  the  2ft.  9in.  in  width 
was  the  property  of  the  plaintiffs,  and,  being 
part  of  the  footway,  was  not  liable  to  be  taken 
and  used  by  the  defendants  under  sect.  44  of  the 
Public  Health  (London)  Act  1891  for  the  pur- 
pose of  the  construction  of  sanitary  conveni- 

A  mandatory  injunction  was  accordingly 
granted  for  the  removal  of  the  portion  of  the 
staircase  as  to  2ft.  9in.  in  width. 

As  to  the  first  part  of  that  decision  the  plain  tiffs 
appealed. 

The  hearing  of  the  appeal  was  delayed  by 
reason  of  negotiations  between  the  parties  with 
a  view  to  a  compromise.  The*e  negotiations, 
however,  ultimately  proved  abortive,  and  the 
appeal  was  restored  to  the  paper,  and  now  came 
ontfor  hearing. 

Younger,  K.C.  and  Euttaee  Hill*  (with  them 
Montague  Shearman,  K.C.)  for  the  appellants  — 
The  defendants'  only  defence  is  that  what  they 
have  done  was  in  exercise  of  the  powers  conferred 
upon  them  by  sect.  44  of  the  Public  Health 
(London)  Act  1891.  But  we  submit  that  they  have 
exceeded  the  powers  under  that  Act,  and  that 
the  whole  work  is  ultra  viree.  The  subsoil  is 
vested  in  the  defendants  by  that  section  for  the 
purpose  of  making  sanitary  conveniences  and  no 
other.  The  workB  which  the  defendants  have 
constructed  are  not  merely  sanitary  conveniences 
within  the  Act.  They  are  in  their  essence  a 
subway  for  foot  passengers,  and  none  the  less  a 
subway  because,  owing  to  the  manner  in  which  it 
lias  been  constructed,  it  can  be  used  as  a  means 
of  access  to  the  Banitary  conveniences.  The  plan 
shows  that;  and  the  defendants  have  described 
the  works  in  their  own  language  as  "  a  crossing 
for  foot  passengers  with  sanitary  conveniences 
communicating  therewith."  The  test  is  if  there 
had  been  no  sanitary  conveniences  would  the  sub- 
way have  been  a  distinct  thing  of  itself  Y  The 
answer  is  that  it  would  have  been  a  distinct  sub- 
way. As  to  the  sanitary  conveniences,  they  are 
distinct  in  themselves  and  shut  off  from  the 
subway.  The  real  and  original  intention  was  to 
construct  a  subway,  and  afterwards  it  was  con- 
sidered expedient  to  make  aaritary  conveniences  ; 
and  for  constructing  the  subway  the  defendants 
have  no  statutory  authority.  Having  exceeded 
their  statutory  authority  they  must  be  treated 
as  trespassers.  The  case  of  Mayor,  Sc.,  of  Tun- 
bridge  Welle  v.  Baird  (74  L.  T.  Rep.  385; 
(189ti)  A.  C.  434)  is  very  like  the  present 
except  that  the  defendants  here  justify  under 
sect.  44  of  the  Act  of  1891.  That  section 
was  passed  to  get  over  difficulties  which  were 
raised  outside  the  metropolis,  as  in  the  case  of 
Mayor,  &c,  of  Tunbridge  Wellev.  Baird  (ubi  tup.). 
[Stirling,  L.J.  referred  to  the  railway  cases  such 
as  Stockton  and  Darlington  Railway  Company  v. 
Brown  (9  H.  of  L.  Cas.  246).] 

Hughee,  K.C.  and  Dighton  Pollock  for  the 
respondents.— There  are  two  things  which  the 
plaintiffs  must  establish  in  order  to  entitle  them 
to  succeed  in  their  action ;  first,  that  the  defen- 
dants had  no  power  to  do  what  is  complained  of ; 
and  secondly,  that  they  have  not  acted  bond  fide, 
and  that  the  construction  of  the  sanitary  con- 
veniences waa  a  mere  device  in  order  to  permit  of 
the  construction  of  a  subway  at  the  same  time. 
On  the  face  of  the  Act  of  1891  it  is  perfectly  clear 


that  the  defendants  have  power  under  Beet.  44  to 
do  what  they  have  done.  What  they  have  con- 
structed is  sanitary  conveniences  in  the  middle  of 
the  roadway,  with  an  underground  access  from  the 
footway  on  both  sides  of  the  street.  The  sugges- 
tion is  that  the  defendants  had  no  power  to  make 
an  approach  by  means  of  a  subway  to  the  sanitary 
conveniences.  But  to  say  that  the  sanitary  con- 
veniences could  be  made  without  an  approach  is 
futile.  The  subway  is  merely  the  approach  to  the 
sanitary  conveniences,  and  there  is  nothing  in  the 
attempt  to  distinguish  the  approach  from  the 
entrance.  The  fact  that  there  is  a  subway  in  con* 
nection  with  the  sanitary  conveniences  does  not 
make  them  any  the  less  sanitary  conveniences. 
If  the  defendants  were  of  opinion  that  the 
entrance  from  the  footway  was  more  convenient 
than  from  the  roadway,  it  wss  not  only  within 
their  powers,  hut  it  was  their  duty  to  construct 
the  works  in  that  manner.  It  has  been  found 
that  if  the  entrance  to  sanitary  conveniences  is 
made  in  the  middle  of  the  street,  their  usefulness 
is  much  reduced.  The  matter  was  fully  con. 
sidered,  and  the  defendants  in  the  exercise  of  their 
discretion  came  to  the  conclusion  that  their 
scheme  was  the  best  that  could  be  adopted.  The 
approach  is  no  more  than  an  entrance  to  the  sani- 
tary conveniences  from  the  nearest  suitable  spot. 
If,  having  regard  to  sect.  44  of  the  Act  of  1891, 
the  plaintiffs  cannot  object  to  the  entrance  in 
the  middle  of  the  road,  neither  can  they  do  so  if 
it  is  placed  at  the  side  of  the  road.  They  are- 
sanitary  conveniences  placed  in  a  situation  where 
they  are  "  deemed  to  be  required."  It  is  not 
suggested  that  the  defendants  have  not  deemed 
the  sanitary  conveniences  to  be  required  where 
they  are  placed.  As  regards  the  question  of 
excess  of  statutory  authority,  the  following  are 
other  railway  cases  which  are  in  point : 

London,  Brighton,  and  South-Coast  Railway  Com- 
pany v.  Truman,  54  L.  T.  Rep.  250  ;  11  App. 
Cat.  45  ; 

Wilkinson  v.  Hull  and  Bamsley  Railway  and  Dock 
Company,  46  L.  T.  Hep.  445  ;  20  Cb.  Dir.  323  ; 

Lewis  v.  Weston-super-Mare  Local  Board  of  Health, 
59  L.  T.  Rep.  760 ;  40  Cb.  Div.  55. 

We  submit  that  the  action  is  wrong  in  toto,  but 
even  if  it  is  right  as  to  the  excess  of  4ft., 
which  is  complained  of,  then  it  should  be  limited 
in  that  way.  AH  that  the  court  should  do  is  to 
put  right  what  is  regarded  as  an  unreasonable 
width.  But  there  is  no  jurisdiction  to  order  the 
railings  to  be  removed. 

Younger,  K.C  ,  in  reply.— That  the  court  will 
grant  a  mandatory  injunction  in  anch  a  case  as. 
tho  present  is  shown  by 

Goodson  v.  Richardson,  30  L.  T.  FUp.  142  ;  L.  Rsp. 
9  Cb.  App.  281. 

rVAUOHAN  Williams,  L  J.  referred  to  Finchley 
Electric  Light  Company  Limited?.  Finchley  Urban 
District  Council  (88  L.  T.  Rep.  215  ;  (1903)  1  Ch. 
437).]  We  ask,  therefore,  that  the  court  will  order 
the  subway  and  works  to  be  removed  entirely.  The 
plaintiffs  are  in  exactly  the  same  position  as  the 
plaintiffs  in 

Mayor,  &x.,  of  Tunbridge  Wells  v.  Baird  (ubi  tup  ), 

Vauohan  Williams,  L.J.— So  far  as  the 
objects  of  the  vestry,  who  were  the  predecessors 
of  the  corporation  of  the  city  of  Westminster, 
and  the  objects  of  the  corporation  are  concerned, 
1  have  a  good  deal  of  sympathy  with  them.  And 
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I  cannot  doubt  myself  bat  that  they  acted  in 
good  faith  in  this  sense ;  that  their  desire  was  a 
desire  to  do  that  which  might  be  best  for  the 
public.  Of  their  good  faith,  in  that  sense,  I  have 
not  the  slightest  doubt.  Moreover.  I  think  that 
they  rather  drifted  into  the  position  which  they 
ultimately  took  up  than  took  that  position  up 
deliberately.  Their  first  object  was  to  make  a 
provision  for  the  comfort  and  convenience  of 
strangers  visiting  this  part  of  the  metropolis. 
It  is  known  that  a  great  many  persons  of  all 
nations,  as  well  us  natives  of  this  country,  go  to 
Bee  tbe  Houses  of  Parliament  and  Westminster 
Abbey,  and  the  desire  at  first  was  that  some 
accommodation  of  this  sort  should  be  provided 
for  those  visitors ;  and  it  was  desired  to  provide 
it  somewhere  near  the  Abbey  or  the  Houses  of 
Parliament.  There  was  a  difficulty  about  that. 
The  vestry  could  not  do  it  without  obtaining 
cei  tain  consents,  which  they  could  not  get.  Then 
the  notion  seems  to  have  occurred  to  them  that 
they  might  provide  this  accommodation  at  some 
point  more  to  tbe  north  than  the  Houses  of 
Parliament  and  Westminster  Abbey,  and  that, 
inasmuch  as  there  area  considerable  number  of 
carriage-ways  which  converge  in  that  direction, 
the  visitors  and  others  coming  from  Westminster 
Abbey  or  tbe  Houses  of  Parliament  might  get 
their  by  a  subway.  Then  it  seems  to  have 
occurred  to  somebody  that  if  they  had  a  subway 
there  it  was  juat  as  well  to  have  a  system  of 
subways.  They  found,  when  they  came  to  deal 
with  this  matter,  that  there  was  great  difficulty 
in  arranging  for  it,  and  they  then  seem  to  have 

given  up  the  notion  of  a  convenience  to  be  estab- 
shed  in  Victoria-street,  or  in  that  neighbour- 
hood, or,  as  was  at  one  time  thought,  at  Great 
George-street.  And  it  seems  to  have  occurred  to 
them  that  it  would  be  a  good  place  to  have  a 
convenience  at  the  southern  end  of  Parliament- 
street.  Then  it  occurred  to  them  that  it  would 
be  a  very  good  position  to  place  that  convenience 
in,  if  they  could  place  it  somewhere  adjacent  to 
a  subway,  and  get  some  public  authority — the 
First  Commissioner  of  Works,  and  one  other 
authority,  I  think,  were  asked  about  it — to  make 
the  subway  for  them.  Then  their  notion  was  to 
make  a  convenience  which  should  have  its  entrance 
from,  and  its  exit  to,  this  subway,  which  they 
hoped  to  persuade  other  people  to  make.  I  think 
one  gets  the  plainest  indication  of  this  view  in 
the  minute  of  the  27th  July  1898.  which  I  find  in 
the  extracts  from  the  minutes  of  the  united 
vestry  of  St.  Margaret's  and  8t.  John's.  It  runs 
thus :  "  Parliament-street  and  Parliament-square 
subway  and  convenience.  The  surveyor  has  sub- 
mitted a  plaD  showing  a  proposal  for  the  forma- 
tion of  a  subway  to  facilitate  vehicular  traffic 
and  to  provide  a  safe  crossing  for  foot-passengers 
under  Parliament-Btreet  and  Parliament- square 
in  connection  with  the  widening  of  tbe  first- 
named  thoroughfare,  and  embracing  in  tbe 
scheme  a  project  for  the  construction  of  a  large 
convenience.'  Then  it  goes  on  :  "  The  committee 
recommend  that  the  vestry  give  their  approval  in 
principle  to  the  proposition,  and  that  tne  scheme 
be  submitted  to  tbe  First  Commissioner  of 
Works  for  his  consideration  with  an  intimation 
that  the  vestry  would  undertake  tbe  construction 
and  maintenance  of  the  convenience."  That 
was  on  tbe  27th  July  1898.  On  the  11th  Jan. 
189!)  there  is  a  further  minute :  "  In  reference  to 


the  proposal  for  the  construction  of  a  convenience 
and  subways  at  the  south  end  of  Parliament- 
street,  and  to  the  representations  made  in  the 
matter  to  the  First  Commissioner  of  Works  by 
direction  of  tbe  vestry  on  tbe  27th  July  last, 
it  has  now  been  reported  by  the  surveyor  that  the 
department  does  not  intend  to  take  any  steps  to 
provide  the  suggested  subways,  and  has  expressed 
the  opinion  that  the  construction  of  the  conveni- 
ence should  not  be  commenced  until  after  the 
coming  session  of  Parliament."  That,  to  my 
mind,  shows  very  plainly  how  this  matter  was 
initiated— how  at  first  the  vestries  had  no  notion 
of  making  tbe  subway  themselves,  and  no  notion 
of  doing  anything  more  than  availing  them- 
selves of  tbe  subway,  when  it  should  come  to  be 
made,  as  a  place  into  which  the  exit  from  the  con- 
veniences should  be  made,  and  from  which  the 
entrance  should  be  made.  In  this  state  of  things 
which  has  come  about,  it  seems  to  me  quite  clear 
that  eventually  the  corporation  determined  that 
they  would  make  the  subway  themselves,  from 
which  the  entrance  was  to  be  to  the  convenience, 
and  into  which  the  exit  was  to  be.  Now,  for  tbe 
moment,  I  will  not  say  any  more  about  the  evi- 
dence, which,  to  my  mind,  shows  conclusively  that 
that  was  the  truth,  but  I  will  deal  for  a  moment 
with  what  the  powers  of  the  authority  were  under 
the  Public  Health  (London)  Act  1891 ;  and  in 
particular  sect.  44.  [His  Lordship  read  that  sec- 
tion and  continued :]  My  view  of  that  Bection  is, 
first,  that  I  do  not  think  that  sub-sect.  2  really 
intends  that  there  should  ba  vested  in  the  sani- 
tary authority  immediately  so  much  of  the  sub- 
soil as  could  possibly  be  used  for  the  purposes 
mentioned,  but  I  think  that  what  that  section  seems 
to  point  to  is,  that  if  the  sanitary  authority  in  fact 
do  use  the  subsoil  for  this  purpose,  then  ipto 
facto  the  subsoil  shall  vest  in  the  sanitary  autho- 
rity. I  mention  that  because,  if  that  is  the  right 
view,  it  seems  to  me  to  negative  altogether  the 
idea  that  the  sanitary  authority  are  to  acquire  the 
land  and  pay  for  it,  or  pay  compensation  for  it, 
in  any  shape  whatsoever.  I  do  not  think,  if 
that  is  the  right  view,  that  it  could  be  that  the 
words  "  may  defray  the  expense  ...  of  any 
damage  occasioned  to  any  person  by  the  erection 
or  construction  thereof  "  could  possibly  cover  the 
money  payment  in  respect  of  the  vesting  of  tbe 
land  taken  in  the  sanitary  authority.  That  is  of 
some  importance,  although  in  the  view  that  I 
take  of  this  oase,  it  is  not  essential  that  I  should 
determine  the  matter  now.  But  I  think  it  right 
to  mention  that  this  view  which  I  have  taken  of 
the  construction  of  this  section  might  be  of  im- 
portance if  one  had  to  decide  whether  or  not  the 
sanitary  authority  were  intended  to  be  the  judges 
of  what  land  should  be  taken,  and  how  muoh  of 
it,  because  when  the  House  of  Lords  had  to  deal 
with  a  similar  question  in  Stockton  and  Darlington 
Railway  Company  v.  Brown  (ubi  tup.),  I  find  in  the 
speech  of  Lord  Cranwortb  these  words  :  "  Seme 
general  propositions  admit  of  no  doubt.  In  the 
first  place,  I  think  it  clear  that  when  tbe  Legisla- 
ture authorises  railway  directors  to  take,  for  the 
purposes  of  their  undertaking,  any  lands  specially 
describe  I  in  their  Act,  it  constitutes  them  the 
Bole  judges  as  to  whether  they  will  or  will  not 
take  those  lands  provided  only  that  they  take 
them  borni  fide  with  the  object  of  using  them  for 
the  purposes  authorised  by  tbe  Legislature,  and 
not  for  any  sinister  or  collateral  purpose.  This 
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is  the  construction  to  be  put  on  all  such  legisla- 
tive powers,  whether  the  language  of  the  Act  is 
that  the  company  may  take  so  much  of  the  lands 
as  is  necessary  for  the  undertaking,  or  so  much 
as  is  required  or  is  expedient  to  be  taken,  or 
simply  ias  in  this  case)  that  the  company  may 
take  lands  for  the  purposes  of  the  undertaking. 
In  such  cases  the  Legislature,  having  provided 
what  it  considers  sufficient  means  for  securing 
adequato  compensation  to  the  owners  of  the  land, 
leaves  it  to  those  interested  in  the  undertaking  to 
say  to  what  extent  it  will  be  useful  to  them  to 
exercise  their  statutable  powers."  I  am  not 
quite  sure  myself — assuming  it  to  be  an  essen- 
tial part  of  Lord  Cranworth's  definition  as  to 
the  occasions  on  which  the  company,  or 
others,  taking  the  land,  have  jurisdiction  to  say 
to  what  extent  they  will  take  the  land,  that  the 
land  so  taken  shall  be  taken  under  the  condition 
that  there  iB  secured  to  the  landowner  adequate 
compensation  for  the  taking  of  the  land — that 
this  is  a  case  in  which  one  could  say  that  that 
was  true,  because  for  reasons  that  I  have  already 
given,  I  have  great  doubts  whether  the  words  in 
sect.  +4  as  to  damage  do  secure  adequate  compen- 
sation to  the  landowner.  But  I  do  not  propose 
to  decide  that  question  or  enter  into  it,  because  in 
my  judgment  it  is  not  necessary  in  this  case  to 
do  so.  I  say  that  it  is  not  necessary  in  this  case 
to  do  so,  because,  in  my  judgment,  in  the  present 
case,  it  is  not  true  to  say  that  the  corporation 
have  taken  this  land,  which  they  have  taken,  with 
the  object  of  using  it  for  the  purposes  authorised 
by  the  Legislature.  If  the  language  of  Lord 
Campbell,  who  delivered  the  first  judgment,  is 
looked  at,  as  well  as  this  judgment  of  Lord  Cran- 
worth  to  which  I  have  been  referring,  both  of 
them  affirm  in  the  clearest  possible  manner  that 
if  a  company  or  other  authority  purporting  to 
acquire  the  land  under  the  powers  of  the  Act  of 
Parliament  is  not  acquiring  it  for  the  purposes 
mentioned,  but  is  acquiring  it  for  other  and 
different  purposes,  then  the  duty  of  the  oourt 
would  be  to  restrain  that  authority.  Lord  Camp- 
bell's words  are,  "  If  it  had  been  proved  that  the 
company  was  acting  maid  fide,  and  trying  under 
the  powers  of  tbe  Act  of  Parliament  to  get  pos- 
session of  lands  of  Brown,  which  were  to  be 
applied  to  other  and  different  ourposes,  I  think 
the  court  would  have  been  justified  in  interfering 
by  injunction,"  and  Lord  Cranworth  says  pre- 
cisely the  same  thing.  Now  I  want  to  say  one 
word  about  mala  fidet.  Lord  Campbell  uses  the 
words  "  maid  fide."  Joyce,  J.  said  that  be  could 
not  find  on  the  evidence  here  that  tbe  corporation 
or  the  vestry,  or  either  of  them  acted  otherwise 
than  bond  fide.  I  think  that  when  Lord  Campbell 
eayB  here  "  was  acting  mala  fide,  and  trying  under 
the  powers  of  the  Act  of  Parliament  to  get  pos- 
session of  lands  which  were  to  be  applied  to  other 
•and  different  purposes"  than  those  authorised  by 
the  Act  of  Parliament  he  meant  merely  to  explain 
there  what  would  be  mala  fides.  You  are  acting 
maid  fide  if  you  are  seeking  to  acquire  and  are 
acquiring  lands  for  a  purpose  not  authorised  by 
the  Act  of  Parliament.  In  suoh  a  case  it  is  right 
torestrain  persons  who  are  misapplying  thepowers 
of  an  Act  of  Parliament  Now,  as  I  have  already 
said,  my  view  is  that  the  defendants  here,  and 
their  predecessors  did  acquire  these  lands  for  pur- 
poses not  justified  by  the  Act  of  Parliament.  It 
really  was  hardly  denied  during  tbe  argument. 


but  that  in  truth  and  in  fact  the  defendants  did 
construct  this  approach  as  it  has  been  called,  of 
dimensions  which  were  wider  than  would  be 
required  for  the  approach  to  a  sanitary  con- 
venience, and  which  were  suitable  for  a  subway. 
It  also  really  was  hardly  denied,  but  that  in  so 
doing  they  did  it  for  the  very  purpose  that  this 
subway  might  be  used  as  a  highway.  They  have 
no  parliamentary  authority  to  acquire  land  for 
the  purpose  of  making  a  subway,  and  under  those 
circumstances,  it  seems  to  me,  that  they  ought  to 
be  restrained.  I  have  said  that  in  argument  it 
waa  hardly  denied  that  the  facta  were  such  as  I 
have  stated.  But  really  it  could  not  be  denied  in 
the  face  of  two  such  letters  as  the  letters  of  the 
20th  Sept.  1900  and  the  4th  Dec.  1900.  The 
letter  of  the  20th  Sept  1900,  written  to  the  soli- 
citor of  the  London  and  North- Western  Rail- 
way Company,  runB  thus:  "1  am  constructing 
on  behalf  of  the  Westminster  Vestry,  and  in 
accordance  with  their  directions,  a  subway  from 
one  side  of  Parliament-street  opposite  your  offices 
to  the  western  side  which  is  approached  by 
staircases  on  footpath.  Unfortunately  this  will 
necessitate  the  acquiring  by  lease  or  purchase 
a  portion  of  your  vault  I  should  therefore 
feel  obliged  if  you  would  inform  me  what 
your  company  would  require  for  assisting  in 
giving  a  great  convenience  to  the  public  at 
so  dangerous  a  crossing,  and  inclose  a  plan." 
Now,  as  to  that  letter  I  wish  to  say  that  it 
seems  to  me  couched  in  most  accurate  language 
and  exactly  to  describe  the  true  f  acts,  and  also 
to  recognise  the  legal  consequences  following 
upon  the  adoption  of  the  course  indicated  by  the 
letter.  Then  we  come  to  the  letter  of  the  4th 
Deo.  1900,  which  is  again  written  to  the  solicitor 
of  the  London  and  North- Western  Railway  Com- 
pany :  "  Your  letter  of  the  19th  ult.  on  the  sub- 
ject of  the  works  in  progress  at  the  south  end  of 
Parliament-street  was  laid  before  the  works, 
sewers,  and  highways  committee  of  the  city 
council  at  their  last  meeting,  when  I  was  directed 
to  explain  that  the  intention  is  the  construction 
of  a  subway  to  facilitate  pedestrians  crossing 
from  one  side  to  the  other  of  a  thoroughfare  of 
great  width  and  very  considerable  traffic,  an 
object  with  which  the  committee  consider  your 
company  will  be  in  the  fullest  accord.  The  forma- 
tion of  an  entrance  at  the  position  in  question  is 
necessarily  obligatory  to  give  proper  effect  to  the 
scheme.  Admission  to  the  conveniences  which 
I  will  be  accessible  from  the  Bubway  could  other- 
wise have  been  provided  from  refuges  above 
them.  I  may  add.  for  your  information,  that  the 
plan  and  project  generally  received  tbe  approval 
of  Her  Majesty's  Office  of  Works."  Now,  in  the 
face  of  those  letters  it  is  not  to  be  wondered  at 
that  there  was  considerable  hesitation  in  arguing 
that  the  object  and  purpose  which  the  Corpora- 
tion of  Westminster  had  in  view  here  was  the 
construction  of  a  subway.  We  find  an  argument 
about  whether  tbe  Act  of  Parliament  authorised 
or  justified  the  taking  of  the  subsoil  for  the  pur. 
pose  of  making  approaches  to  the  sanitary  con- 
venience— I  shall  say  one  word  about  that  in  a 
moment — but  let  me  assume  to  the  fall  that  the 
Act  of  Parliament  does  justify  that  It  only 
justifies  suoh  a  course  in  a  case  where  the  making 
of  the  approach  where  it  is  made  is  really  neces- 
sitated by  the  conditions  of  access  to  and  egress 
from  the  convenience.   But  how  can  that  be  said 
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to  be  so  here  when  this  very  letter  tella  us  that 
admission  to  the  convenience,  which  will  be 
accessible  from  the  subway,  could  otherwise  have 
been  provided  from  the  refuges  above  ?  It  cease  b 
— if  that  passage  is  true — to  be  true  that  these 
snbwaya  have  in  fact  been  constructed  as 
approaches  to  the  sanitary  convenience.  It  is 
merely  that  these  subways,  having  been  built  by 
the  Westminster  Corporation,  it  is  supposed  by 
the  Westminster  Corporation  that  it  will  be  a 
convenient  thing  that  there  Bhould  be  placed 
sanitary  conveniences,  the  access  to  and  egress 
from  which  shall  be  in  a  subway  which  is  being 
constructed  by  the  corporation.  With  regard 
to  the  approaches  I  agree  with  a  great  deal  that 
counsel  for  the  respondents  said.  I  think  that 
where  you  are  to  have  underground  convenience* 
yon  must  have  approaches  other  than  mere 
access  (entrance  to)  and  egress  (exit  from)  them, 
because  in  the  nature  of  things  you  must  have 
some  stairs  or  some  slope,  which  will  occupy  con- 
siderable lateral  Bpaco,  leading  yon  to  immediate 

?roximity  to  the  situation  of  the  conveniences, 
'berefore  I  think  that  you  must  have  an  approach, 
and  I  think,  probably,  that  if  the  corporation  or 
other  sanitary  authority  bad  really  fixed  upon  a 
a  particular  passage  as  affording  a  proper 
approach  for  the  conveniences,  as  sucb.it  might 
not  have  bean  right  for  us  to  review  their  discre- 
tion in  that  respect.  But  no  such  question  arises 
in  the  present  case  if  you  arrive  at  the  conclusion 
that  I  have  arrived  at,  in  fact  which  J  cannot  put 
better  than  this,  that  the  true  position  of  affairs 
ie  accurately  described  in  the  letter  of  the  4th 
Dec.  1900,  which  1  have  just  read.  Under  these 
circumstances,  I  think  that  this  appeal  ought  to 
be  allowed.  I  think  that  the  remedy  which 
should  be  given  to  the  plaintiffs  here  should 
be  wider  than  that  which  Joyce,  J.,  gave.  Now 
what  is  the  beat  way  of  giving  this  remedy  ? 
As  I  paid  before,  one  wishes,  in  giving  this 
remedy,  to  give  it  in  such  a  manner  as  shall  be 
least  detrimental  to  the  public  There  ie  the 
subway ;  there  are  the  conveniences.  Whether 
they  are  in  a  convenient  position  or  not  it  is  not 
for  me  to  say — the  sanitary  authority  will  con- 
sider that.  But  I  have  no  doubt  that,  apart  from 
the  conveniences,  the  subway  at  the  present 
moment  is  a  considerable  convenience  to  pedes- 
trians crossing  that  wide  thoroughfare.  Under 
these  circumstances,  although  I  think  that  we 
ought  not  to  limit  our  injunction  to  what  has 
been  called  the  excess  of  -lit.,  yet  I  want  to  give 
an  opportunity  for  the  defendants,  the  corpora- 
tion, to  do  that  which  I  [am  sure  they  would  wish 
to  do — that  which  is  most  for  the  benefit  of  the 
public,  and  at  the  same  time  consistent  with  the 
law  as  we  lay  it  down.  If  we  now  say  that  this 
is  a  case  in  which  it  may  be  right  ultimately  to 
grant  an  injunction,  we  can  yet  give  to  the  cor- 
poration an  opportunity  of  making,  or  under- 
taking to  make,  alterations  which  will  relieve 
us  from  the  necessity  of  granting  any  injunction  I 
at  all.  If  we  hold  our  hand  in  that  way,  and  j 
give  to  the  corporation  liberty  to  apply  to  ns — 
of  course  the  other  aide  mnat  have  liberty  to 
apply  in  case  there  in  delay— it  may  be  that  the 
corporation  will  satisfy  us  that  they  have  either 
made,  or  are  immediately  going  to  make,  such 
alterations  as  will  justify  us  in  saying  we  ehall 
not  grant  an  injunction  at  all.  I  think  that 
is  all  I  bave  to  say  at  present,  except  that  I  take 


it  for  granted  that  the  plaintiffs  will,  in  a 
matter  of  this  sort,  facilitate  the  work  which 
the  corporation  has  to  do,  and  will  be  prompt 
and  ready  to  agree  to  any  alterations  which  may 
reasonably  and  properly  be  suggested  by  the 
corporation. 

Stirling,  L.J. — In  this  case  the  defendants, 
the  corporation  of  the  city  of  Westminster,  pur- 
porting to  act  under  statutory  powers  conferred 
on  them  as  the  sanitary  authority  within  the  city, 
have  erected  two  subterranean  constructions  at 
the  south  end  of  Parliament-street,  one  being  a 
public  sanitary  convenience  and  the  other  a  sub- 
way. Both  those  erections  stand  in  part  on  the 
subsoil  of  Parliament- street  at  a  point  where  that 
subsoil  is  vested,  or  is  admitted  to  be  vested  for 
the  purpose  of  the  present  proceedings,  in  the 
plaintiffs,  the  London  and  North- Western  Rail- 
way Company,  who  are  the  owners  of  a  house  in 
Parliament-street.  The  plaintiffs  allege  in  this 
appeal  that  that  subway  has  been  erected  without 
any  statutory  power  for  the  purpose.  In  this 
appeal,  whatever  may  have  been  the  case  at  other 
times,  the  erection  of  the  sanitary  convenience  is 
not  complained  of,  but  it  is  alleged,  as  I  have 
already  said,  that  the  subway  has  been  erected 
without  any  proper  authority,  and,  at  the  Bar, 
an  injunction  has  been  asked  against  the  defen- 
dant corporation  to  restrain  that  corporation 
from  maintaining  or  using  the  subway.  That 
relief  iB  sought  on  two  grounds.  First,  on  a 
ground  which  is  thus  stated  by  Lord  C  ran  worth 
in  Galloway  v.  Mayor  and  Commonalty  of 
London  (14  L.  T.  Rep.  865 ;  L.  Rep.  1  E.  &  I. 
App.  34,  at  p.  43):  "It  has  become  a  well 
settled  head  of  equity  that  any  company  autho- 
rised by  the  Legislature  to  take  compulsorily  the 
land  of  another  for  a  definite  object  will,  if 
attempting  to  take  it  for  any  other  object,  be 
restrained  by  the  injunction  of  the  Court  of 
Chancery  from  so  doing."  That  is  one  ground. 
The  other  ground  is,  that  the  corporation,  having 
erected  this  subway  without  any  authority,  are  in 
the  position  of  trespassers,  and  continuing  tres- 
passers, on  the  soil  of  the  plaintiffs.  And  for 
that  reason,  in  accordance  with  tbe  decision  of 
(his  court  in  Goodton  v.  Richardson  (30  L  T. 
Rep.  142  ;  L.  Rep.  9  Ch.  App.  221),  the  plaintiffs 
are  entitled  to  the  injunction  which  is  sought.  If 
the  fact  be,  as  is  alleged,  that  the  subway  has  been 
erected  without  any  statutory  authority,  it  seems 
to  me  that  relief  may  properly  be  given  on  both 
these  grounds;  and  that  the  main  question  in  tbe 
action  really  is,  whether  or  not  this  subway  has 
been  bo  improperly  erected.  Now,  as  regards  the 
statutory  authority,  the  matter  stands  thus: 
However  useful  it  may  be  that  in  such  fre- 
quented streets  subways  for  the  purpose  of  the 
passage  of  passengers  should  be  made,  the  Legis- 
lature has  not  yet  thought  fit  to  confer  that 
power  on  any  corporate  body  having  authority 
within  the  cities.  It  has  conferred  by  sect.  44  of 
the  Publio  Health  (London)  Act  1891,  a  power  on 
every  Banitary  authority  within  tbe  area  which  is 
governed  by  the  Act  to  provide  and  maintain, 
amongst  other  things,  public  sanitary  conveni- 
ences m  situations  where  they  deem  the  same  to 
be  required,  and  has  provided  that  for  the  pur- 
pose of  auoh  provision  the  subsoil  of  any  road 
shall  be  vested  in  tbe  sanitary  authority  and  it  is 
under  this  section  of  the  Act,  and  under  this 
alone,  that  the  defendants,  the  corporation  of 
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Westminster,  justify  what  they  have  done.  The 
corporation  allege  that  it  is  within  their  power 
under  the  section  not  merely  to  determine  the 
situation  where  this  sanitary  conTenienoe  is  to  be 
placed,  bat  also  the  proper  and  reasonable  mode 
■of  providing  for  the  entrance  and  exit  of  the 
persons  who  are  to  use  it.  And  they  contend 
that  they  are  not  limited  to  making  those  en- 
trance* and  exit*  simply  by  lifts  or  by  stairs,  but 
that  tliey  may,  if  they  see  fit,  make  proper  ap- 
proaches to  the  convenience  from  the  pavement 
to  the  place  where  it  is  situate  in  the  roadway.  I 
shall  assume  that  that  contention  is  well  founded, 
and  then  the  question  simply  reduces  itself  to 
this,  was  this  subway  constructed  as  an  approach 
to  the  convenience,  or  was  it  constructed  with  an 
•object  that  it  might  be  made  use  of  by  the  public 
for  passing  from  one  Bide  of  Parliament-street  to 
the  other  ?  Now,  upon  that  I  come  to  the  con- 
clusion on  the  evidence  that  the  latter  was  the 
real  object  with  which  the  subway  was  constructed. 
I  do  not  desire  to  go  through  the  evidence,  much 
of  which  has  already  been  referred  to  by  my 
Lord.  But  I  will  state  very  briefly  some  of  the 
— to  my  mind — striking  pussagcs  of  the  evidence. 
I  refer  first  of  all  to  the  minutes  of  the  prede 
cessors  of  the  defendants — namely,  the  united 
vestries  of  the  parishes  of  St.  Margaret  and  St. 
John,  Westminster,  under  the  dates  of  the  29th 
July  1898  and  the  27th  June  1900,  and  to  the 
minutes  of  the  defendant  corporation  under  date 
the  6th  Dec.  1900.  I  also  refer,  as  my  Lord  has 
■already  referred,  to  the  two  letters  of  the  20th  Sept. 
1900  and  the  4th  Dec.  1900.  In  addition  to  that 
I  should  like  to  read  two  short  passages  from 
the  evidence  of  the  defendants'  witnesses.  [His 
Lordship  did  so  and  continued :]  Therefore, 
it  seems  to  me  from  its  size,  and  from  the 
statement  of  the  chairman  of  the  committee, 
it  has  actually  beeu  constructed  in  such  a  way  as 
to  be  far  more  than  an  approach,  and  that  it  is 
not  a  reasonable  and  proper  approach  to  the  con- 
venience which  haB  been  lawfully  erected.  Under 
these  circumstances,  I  think  that  the  plaintiffs 
are  entitled  to  the  injunction  for  which  they  ask. 
But  at  the  same  time,  as  it  is  possible  that  the 
eubway  may  be  so  altered  as  to  make  it  a  reason- 
able and  proper  approach  to  the  convenience,  I 
think  that  it  is  reasonable  that  the  corpora- 
tion should  have  an  opportunity  of  making 
such  alteration  if  they  see  fib  to  avail  them- 
selves of  leave  for  that  purpose.  Therefore,  I 
quite  agree  in  the  form  of  judgment  which  is 

CozexsHabdt,  L.J.-I  am  of  the  same 
opinion,  and  I  entirely  agree  with  what  has  fallen 
from  my  Lord  and  Stirling.  L.J.,  and  I  should 
-not  desire  to  add  anything  were  it  not  for  the 
fact  that  we  are  differing  from  the  judgment  of 
Joyce,  J.  Now,  two  things.  I  think,  are  quite 
clear  here:  first,  that  the  Westminster  Corpora- 
tion have  no  power  at  all  to  construct  a  subway, 
or  at  least,  if  they  have  power  under  some  of  their 
general  Acts  to  incur  the  expense  of  constructing 
a  subway,  although  no  such  statutory  power  has 
been  called  to  our  attention,  they  certainly  have 
not  any  power  to  take  the  plaintiffs'  land  for  the 
purpose  of  constructing  a  subway.  I  think  it  is 
equally  clear  that  they  have  power  under  sect  44 
of  the  Act  of  1891  to  provide  and  maintain 
sanitary  conveniences,  and  for  the  purpose  of 
such  provision  to  take  and  use  that  portion  of  the 


property  of  the  plaintiffs  which  is  under  the  road, 
exclusive  of  the  footway.  But  those  two  pro- 
positions being  quite  clear,  I  think  we  must 
approach  the  consideration  of  this  question  having 
regard  to  the  perfectly  well-established  and 
extremely  important  jurisdiction  which  the  Court 
of  Chancery  have  exercised  from  the  earliest  days 
of  railway  legislation,  and  probably  long  before, 
the  jurisdiction,  1  mean,  to  aay  that  public  bodies 
authorised  by  Parliament,  to  take  certain  land 
shall  not  be  allowed  to  take  that  land  except  for 
the  purpose  authorised  by  Parliament.  And  if 
that  doctrine  is  important  in  ordinary  cases  where 
compensation  is  provided  for  all  land  taken,  it  is 
specially  obligatory  on  the  court  to  have  regard  to 
it  in  a  case  where  a  public  body  is  authorised  to 
take  another  person's  property  without  making 
any  provision  for  his  compensation.  In  my  view, 
therefore,  the  question  for  our  consideration  is 
really  this :  With  what  purpose  was  this  land  of  the 
plaintiff s  taken  ?  I  think  you  cannot  avoid  con- 
sidering that  question  first.  The  language  of 
Lord  Cran worth  in  Stockton  and  Darlington  Mail- 
way  v.  Brown  (ubi  tup.)  was  this:  That  although 
the  railway  company  are  the  sole  judges  of 
what  they  require,  and  will  take  for  their  purposes, 
there  is  the  proviso:  "Provided  only  that  they 
take  them  bond  fide  with  the  object  of  using  them 
for  the  purposes  authorised  by  the  Legislature, 
and  not  for  any  sinister  or  collateral  purpose." 
Now,  here  I  cannot  bring  myself  to  doubt  what 
was  the  purpote  for  which  this  land  was  taken.  My 
Lord  and  Stirling,  L. J.  have  both  gone  through 
the  evidence,  and  it  would  be  a  waste  of  time  for 
me  to  repeat  it.  I  observe  that  Joyce,  J.  said, 
and  thiB  is  no.  doubt  the  foundation  of  his  judg- 
ment, that  the  defendant's  primary  object  was,  m 
his  opinion,  the  construction  of  the  conveniences 
with  requisite  and  proper  means  of  approach 
thereto  and  exit  therefrom.  If  I  had  come  to  that 
conclusion  of  fact,  I  think  I  should  probably  have 
agreed  almost  entirely  with  the  judgment.  But 
being  unable  to  come  to  that  conclusion,  as  a 
matter  of  fact,  having  satisfied  myself  from  the 
documentary  evidence  that  the  primary  object 
was  to  construct  a  subway  for  facilitating  the 
passage  of  passengers  from  one  side  of  Parlia- 
ment-street to  the  other,  I  come  to  the  conclusion 
that  the  Westminster  Corporation  are  now 
Beeking  to  justify  that  which  was  a  wrongful  act, 
and  saying  that  they  might  justify  the  taking 
not  the  whole,  but  a  part  of  it,  for  a  purpose 
authorised  by  sect.  44  of  the  Act  of  1891.  I  do 
not  think  that  they  ought  to  be  allowed  to  do 
that.  I  feel  very  strongly  that  in  every  case  in 
which  a  public  body  intrusted  with  the  duties  of 
performing  a  public  work  say  that  they  have,  in 
the  exercise  of  their  discretion,  fixed  upon  a  par- 
ticular place  and  a  particular  mode,  the  court 
ought  to  be  extremely  slow  to  interfere  with  their 
discretion.  But  when  they  have  not  really  been 
acting  under  the  authority  of  the  Act,  when  they 
have  been  doing  something  outside  the  Parlia- 
mentary power,  and  have  been  governed  by  con- 
siderations of  a  different  kind,  and  for  a  different 
purpose,  the  question  of  discretion  seems  to  me  to 
have  no  bearing  whatever  on  the  case.  For  these 
reasons  I  agree  with  what  has  been  said,  and  think 
that  the  injunction  ought  to  be  granted,  qualified 
as  my  Lord  has  said.  I  observe  that  in  the  court 
below,  the  learned  judge  finding  as  he  did  that 
the  plaintiffs  had  succeeded  in  part  and  failed 
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in  part,  gave  no  coats,  but  the  plaintiffs  mast 
have  the  costs  in  the  court  below  as  well  as  the 
coste  of  the  appeal. 

Their  Lordships  granted  an  injunction  order- 
ing the  defendant*  to  pull  down  the  whole  of 
the  staircase  railings  ana  other  works  placed  upon 
the  plaintiffs'  land  other  than  the  conveniences 
and  Buch  further  portion  of  the  construction 
as  the  court  might  upon  application  sanction 
as  a  proper  approach  to  the  conveniences ;  and 
the  operation  of  the  order  was  suspended,  with 
liberty  to  apply  to  the  court.  Their  Lordships 
also  acceded  to  an  application  that  the  injunc- 
tion should  be  suspended  fcr  two  months,  to 
enable  the  defendants  to  decide  whether  they 
would  appeal  to  the  House  of  Lords,  and,  if  they 
ehould  bo  appeal,  the  injunction  was  to  be 
suspended  pending  the  appeal.  Appeal  aUotced_ 

Solicitor  for  the  appellants,  C.  de  J.  Andrewes. 
Solicitors  for  the  respondents,  Allen  and  Son. 


Saturday,  March  12. 
(Before  Collins.  M  R.,  Mathkw  and  Cozens. 
Hardy,  L.JJ.) 
Rex  v.  Pinckney.  (a) 

APPEAL  FROM  THE  KINGS  RENCH  DIVISION. 
Habeas  corpus— Jurisdiction  of  court — Issue  of 

writ — Person  out  of  the  jurisdiction. 
The  court  has  no  jurisdiction  to  order  a  writ  of 
habeas  corpus  to  issue  directed  to  a  person  who, 
at  the  time  of  the  application  for  the  writ,  is  out 
of  the  jurisdiction. 

Appeal  from  an  order  of  the  Divisional  Court 
(Lord  Alverstone,  C.J.,  Lawrance  and  Kennedy, 
Jj.)  affirming  an  order  made  by  Walton,  J.  at 
chambers  directing  that  a  writ  of  habeas  corpus 
should  issue,  but  that  it  should  be  allowed  to  Ho 
in  the  offioav 

On  the  29th  July  1903  Mr.  Pinckney  applied  to 
Walton  J.  at  chambers  for  a  writ  of  habeas  corpus 
directing  Mrs.  Pinckney,  his  wife,  to  produce 
before  the  judt»e  at  chambers  the  child  who  waa 
the  issue  of  their  marriage. 

The  learned  judge  ordered  that  the  writ  should 
issue. 

The  child  was  between  three  and  four  years  of 
age. 

At  the  time  this  application  was  made  Mrs. 
Pinckney  was,  with  the  child,  out  of  the  jurisdic- 
tion. 

On  the  5th  Aug.  Walton  J.  quashed  the 
order  he  bad  made  on  the  20th  July,  and  made  a 
new  order  directing  that  the  writ  should  issue, 
but  that  it  should  lie  in  the  office  until  Mrs. 
Pinckney  should  come  within  the  jurisdiction. 

Mrs.  Pinckney  appealed  against  this  order. 

The  Divisional  Court  (Lord  Alverstone,  C.J.. 
Lawrance  and  Kennedy,  JJ.)  thought  that  the 
question  was  one  for  the  discretion  of  the  judge, 
and  refused  to  interfere  with  the  order  of 
Walton,  J. 

Mrs.  Pinckney  appealed. 

Montague  Lush,  K.C.  and  A.  8.  Poyser  for  Mrs. 
Pinckney. — The  judge  at  chambers  had  no  juris- 
diction to  order  the  writ  to  lie  in  the  office  till  the 
appellant  came  within  the  jurisdiction.  The 

(a)  Reported  by  E.  HanIey  Suits,  E»q.,  R*rrliter-tt-L*w. 


[Ct.  op  App. 


foundation  of  the  high  prerogative  writ  of  habeas 
corpus  is  the  right  of  the  King  to  be  informed  if 
anyone  within  the  realm  is  being  illegally 
detained.  The  writ  cannot  be  issued  where  the 
person  said  to  be  detained  and  the  person  said  to 
be  detaining  are  both  outside  the  kingdom. 
Formerly  the  writ  could  issue  against  a  person  in 
any  part  of  the  dominions  of  the  Crown  : 

Rex  v.  Cowle,  2  Burr.  83-1,  at  p.  856. 

But  now  by  25  &  26  Yict.  c  20  it  is  provided, 
by  sect.  1,  that  no  writ  of  habeas  corpus  shall  issue 
out  of  England  by  authority  of  any  judge  or 
court  of  justice  therein  into  any  colony  or  foreign 
dominion  of  the  Crown  where  Her  Majesty  has  a 
lawfully  established  court  or  courts  of  justice 
having  authority  to  grant  and  issue  the  said  writ 
and  to  ensure  the  due  execution  theteof  through- 
out such  colony  or  dominion.  The  issue  of  the 
writ  is  a  question  that  concerns  the  righto  of  the 
Sovereign ;  it  is  not  a  question  between  party  and 
party: 

Richard  Bourn's  esse,  Cro.  Jsc.  543. 

It  cannot  be  contended  by  the  prosecutor  that  a 
writ  of  habeas  corpus  can  be  served  on  anyone  out 
of  the  jurisdiction.  His  only  object  in  obtain- 
ing an  order  that  the  writ  shall  issue  and 
lie  in  the  office  is  to  hold  it  tn  terrorem  again  tit 
Mrs.  Pinckney  and  to  prevent  her  from  ever 
coming  back  to  England.  That  is  not  a  use 
to  which  this  writ  can  be  put.  It  would  be  an 
abuse  of  the  writ.  The  nature  and  object  of  a 
writ  of  habeas  corpus  was  explained  by  Sir  John 
Eardley  Wilmot,  Lord  Chief  Justice  of  the  Court 
of  Common  Pleas,  in  his  answers  to  the  questions 

{>ut  by  the  House  of  Lords  in  1758.  He  there 
ikened  it  to  a  writ  of  mandamus  : 

Wilmot's  Opinions  and  Judgments,  pp.  83,  109, 
edit.  1802. 

The  prerogative  writ  of  mandamus  is  never 
issued  unless  the  court  is  satisfied  that  it  can  be 
made  effective  at  once.  Such  a  writ  is  never 
ordered  to  lie  in  the  offii»  until  the  defendant 
chooses  to  come  within  the  jurisdiction.  Rule 
232  of  the  Crown  Office  Rules  provides  that 
every  writ  therein  referred  to  when  issued  by  the 
Queen's  Bench  Division  shall  be  made  returnable 
forthwith  in  such  division,  "  provided  that  every 
writ  of  habeas  corpus  ad  subjiciendum  shall  be 
made  returnable  immediately."  Thus  it  is  a 
cardinal  condition  of  the  issue  of  the  writ  that  it 
shall  be  served  and  be  returnable  immediately; 
and,  in  fact,  the  reason  why  Walton  J.  quashed 
his  order  of  the  29th  July  was  that  the  writ 
could  not  be  served  at  onoe.  The  object  of  the 
writ  is  to  put  an  immediate  stop  to  an  unlawful, 
imprisonment  or  detention  of  someone.  Lord 
Halabury,  L.C.  said  :  "  Assume  the  fact  that  the 
detention  has  ceased,  then  the  writ  of  habeas 
corpus  is,  in  my  judgment,  inapplicable  " : 

Barnardo  v.  Ford  ;  Oouagt'i  ease,  67  L.  T.  Rep.  1 ; 
(18&2)  A.C.  326. 

In  that  case  thn  House  of  Lords  disapproved  of 
the  law  as  laid  down  by  the  Court  of  Appeal  in 
Reg.  v.  Barnardo ;  Tye's  case  (61 L.  T.  Rep.  547 ;  2* 
Q.B.  Div.  305).  It  would  be  a  very  strange  in- 
consistency in  the  law  of  England  if  the  court 
were  bound  to  do  an  act  nugatory  in  itself : 
Uobhoutet  cms,  3  B.  &  A.  420. 

A  writ  of  habeas  corpus  is  not  like  a  writ  of 
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attachment,  which  can  be  ordered  to  lie  in  the 


Colefax  for  the  prosecutor. — First,  there  is  no 
evidence  that  Mrs.  Pinckney  is  out  of  the  juris- 
diction. All  we  know  is  that  in  July  she  was  in 
France  with  the  child.  Next,  it  is  not  material 
that  the  child  is  being  detained  out  of  the  juris- 
diction : 

Barnardo  t.  Ford  ;  Cottage's  osm  (ub»  tup.) 
Nor  is  it  necessary  that  the  person  detaining  the 
child  should  be  within  the  jurisdiction : 

Ex  parte  Wyatt,  5  Dowl.  389. 
There  a  writ  of  haheat  corpus  was  served  on  a 

Esrson  in  France  and  was  disobeyed.  The 
nglish  proceeding  had  been  recognised  and 
ordered  to  be  obeyed  by  the  French  tribunals. 
The  Court  of  King's  Bench  refused  to  grant  a 
rule  absolute  in  the  first  instance  for  an  attach- 
ment, but  offered  counsel  for  the  applicant  a  rule 
nisi  for  an  attachment.  [Collins,  M  R. — The 
court  also  offered,  in  the  alternative,  a  new  writ 
of  habeas  corpus,  which  was  accepted,  the  defen- 
dant being  at  that  time  a  prisoner  for  debt  in  the 
Marshalsea  of  the  King's  Bench,  so  that  the 
case  came  to  nothing  J  No  objection  was  taken 
before  Walton  J.  that  he  had  no  power  to  order 
the  writ  to  issue  on  the  ground  that  Mrs.  Pinck- 
ney  was  out  of  the  jurisdiction.  It  is  now  too 
late  to  raise  that  point. 

Collins,  M.R.— It  seems  to  me  that  the  writ 
of  habeas  corpus  in  this  case  has  been  issued 
under  a  mistake.  There  is  evidence  that  the  last 
known  place  where  Mrs.  Pinckney  waa  staying 
was  somewhere  in  France,  and  she  had  expressed 
an  intention  to  remain  out  of  the  jurisdiction. 
Under  the  circumstances  it  has  hardly  been  con- 
tended that  the  court  has  jurisdiction  to  order  a 
writ  of  habeas  corpus  to  issue  directed  to  a  person 
who  is  not  within  the  jurisdiction.  Reliance  was 
placed  upon  a  kind  of  estoppel,  because  it  was 
said  that  at  the  application  to  the  judge  at 
-chambers  no  point  was  taken  on  behalf  of  Mrs. 
Pinckney  that  she  was  out  of  the  jurisdiction. 
But  the  omission  to  raise  that  point  would  not 
give  the  court  jurisdiction,  if  otherwise  they  bad 
none.  There  was  no  jurisdiction  to  order  the 
writ  to  issue,  and  the  appeal  must  be  allowed. 

Mathew,  L.J. — I  am  of  the  same  opinion.  I 
agree  with  that  part  of  the  order  of  Walton,  J.  by 
which  he  quashed  his  order  of  the  29th  July,  but 
I  cannot  agree  with  bis  order  substituting  a  new 
writ  which  was  to  lie  in  the  office  till  it  could  be 
served.  I  think  he  had  no  jurisdiction  to  make 
that  order.  This  is  not  like  a  case  of  attachment. 
A  writ  of  habeas  corpus  must  be  served  imme- 
diately it  is  issued. 

Cozbns-Habdy,  L.J. — I  agree. 

Appeal  allowed. 

Solicitors  for  the  prosecutor,  Harries,  Wil- 
kinson, and  Bailees. 

Solicitors  for  Mrs.  Pinckney,  Futvoye  and 
linker. 


March  11  and  14. 

(Before  Collins,  M.R.,  Romeb  and 
Mathew,  L.JJ.) 

Moobb,  Nbttlbfold,  and   Co.    v.  Sinoeb 
Manufacturing  Company,  (a) 

APPEAL  FBOM  THE  KINo'8  BENCH  DIVI8I0N. 
Landlord  and  tenant — Distress  for  rent — Sale  by 
auction  —  Purchase  of  goods    by  landlord— 
2  Will,  A  M.,sess.  1,  c.  5,  «.  2— Practice— Appeal 

from  County  Court— Claim  for  less  than  201. 
— Appeal  by  leave  —  "  Bight  of  appeal  "— 
County  Courts  Act  1888  (51  *  52  Vict.  c.  43), 
s.  120— Judicature  Act  1873  (36  &  37  Vict.  c.  66), 
s.  45— Judicature  Act  1894  (57  &  58  Vict.  c.  16), 
s.  1,  sub-s.5. 

Sect.  1,  sub-sect.  5,  of  the  Judicature  Act  1894 
applies  to  all  cases  in  which  an  appeal  has  pro- 
perly come  before  the  High  Court,  whether  it  has 
come  with  leave  or  without  leave. 

A  landlord  who  has  distrained  for  arrears  of  rent 
cannot  himself  purchase  the  goods  distrained 
when  they  are  sold  by  auction  under  2  Will. &M., 
sets.  1,  c.  5,  s.  2. 

Dictum  of  Blackburn,  J.  in  King  r.  England 
(9  L.  T.  Rep.  645  ;  4  B.  £  S.  782)  approved. 

Judgment  of  the  Divisional  Court  (88  L.  T.  Rep. 
739 ;  (1903)  2  K.  B.  168)  affirmed. 

Appeal  by  the  plaintiff  company  from  a  judg- 
ment of  the  Divisional  Court  (Lord  Alverstone, 
C.J.,  Wills  and  Channell,  JJ.)  reversing  a  decision 
of  the  judge  of  the  Shoreditch  County  Court. 

The  action  was  brought  for  the  conversion  of  a 
sewing  machine  valued  at  171. 

In  March  1902  the  defendants  let  the  machine 
in  question  on  the  hire-purchase  system  to  one 
Anton,  the  agreement  containing  a  clause  pro- 
viding that  the  defendants  should  have  power  to 
seize  the  machine  if  the  instalments  should  at  any 
time  be  in  arrear. 

Anton  was  a  tenant  of  the  plaintiffs,  and  in 
July  1902  waa  in  arrear  with  his  rent. 

The  plaintiffs  distrained  for  the  rent,  and  seized 
the  sewing  machine  in  question. 

The  machine  was  then  put  up  to  auction,  and 
at  the  auction  was  bought  by  the  plaintiffs,  who 
then  let  it  out  to  Anton  on  the  hire-purchase 
system. 

In  Oct.  1902  Anton  made  default  in  payment 
of  the  instalments  due  under  his  hire-purchase 
agreement  with  the  defendants,  and  the  defen- 
dants thereupon,  in  pursuance  of  the  power 
contained  in  the  agreement,  seized  the  machine. 

The  plaintiffs  brought  this  action  for  conversion 
of  the  machine  in  the  Shoreditch  County  Court. 

The  County  Court  judge  held  that  the  purchase 
of  the  machine  by  the  plaintiffs  at  the  auction 
was  a  valid  purchase',  and  that  therefore  the 
property  in  the  machine  was  in  the  plaintiffs  and 
that  they  were  entitled  to  succeed  in  the  action, 
and  be  gave  judgment  accordingly. 

The  Divisional  Court  (Lord  Alverstone,  C.J., 
Wills  and  Channell,  JJ.),  upon  the  defendants' 
appeal,  held  that  a  landlord  cannot  himself  pur- 
chase goods  that  he  hss  distrained  for  rent  when 
tbey  ore  sold  by  auction,  and  that,  as  the  plain- 
tiffs' purchase  of  the  machine  was  invalid,  the 
defendants  were  entitled  to  judgment,  and  they 
accordingly  reversed  the  decision  of  the  County 
Court  judge. 

<«)  n-i>urtol  br  E  IIjsley  Smith, 


Digitized  by  Google 


470— Vol.  xc] 


THE  LAW  TIMES. 


[June  11,  1901 


Ct.  or  App.J    Moore.  Nkttlkfold,  &  Co.  v.  Singer  Manufacturing  Co.    [Ct.  op  App. 


The  case  is  reported  83  L.  T.  Rep.  739 ;  (1903) 
2  K.  B.  168. 

The  Divisional  Court  refused  leave  to  appeal,  but 
leave  was  obtained  by  the  plaintiffs  on  applying 
to  the  Court  of  Appeal. 

On  the  appeal  being  called  on,  the  defendants 
raised  a  preliminary  objection. 

Hugo  Young,  K.C.  and  H.  H.  Lawless  for  the 
respondents. — There  is  a  preliminary  objection  to 
the  hearing  of  this  appeal.  The  amount  recovered 
by  the  plaintiffs  in  the  County  Court  being  not 
more  than  20/.,  the  appeal  to  the  Divisional  Court 
was  only  by  virtue  of  leave  given  by  the  County 
Court  judge  under  sect.  120  of  the  County  Court 
Act  1888.   The  Divisional  Court  refused  leave  to 
appeal,  and  leave  to  appeal  was  given  by  this 
court  upon  the  application  of  the  plaintiffs.  By 
sect.  45  of  the  Judicature  Act  1873  the  decision 
of  a  Divisional  Court  upon  an  appeal  from  a 
County  Court  is  final  "  unless  special  leave  to 
appeal  from  the  same  to  the  Court  of  Appeal 
shall  be  given  by  the  Divisional  Court  by  which 
such  appeal  shall  have  been  heard."   That  section 
has  not  been  repealed,  and  it  is  still  in  operation 
except  so  far  as  it  has  been  altered  by  sect.  1  (5) 
of  the  Judicature  Act  1894.   Sect.  1  (5)  of  the  Act 
of  1894  only  gives  the  Court  of  Appeal  power  to 
grant  leave  to  appeal "  in  all  cases  where  there  is  a 
right  of  appeal  to  the  High  Court  from  any  court 
or  person.'     In  the  present  case  there  was  no 
"  right  of  appeal "  from  the  County  Court  to  the 
High  Court,  but  only  a  power  to  appeal  with 
leave.   Therefore  this  case  does  not  come  within 
the  provisions  of  sect.  1  (5)  of  the  Act  of  1894, 
giving  the  Court  of  Appeal  power  to  grant  leave 
to  appeal,  but  remains  governed  by  sect.  45  of  the 
Act  of  1873,  under  which  the  Divisional  Court 
alone  can  grant  leave  to  appeal.   In  Be  Oddy  (71 
L.  T.  Rep.  861 ;  (1895)  1  Q.  B.  392)  the  distinc- 
tion was  pointed  out  between  cases  where  there  is 
a  "  right  of  appeal  "  and  cases  where  there  is  only 
a  power  to  appeal  with  leave.    In  Hawkins  v. 
Great  Wettern  Railway  Company  (14  R.  300)  and 
Godman  v.  Motet  (83  L.  T.  Kep.  40)  it  was  held 
that  the  Court  of  Appeal  could  grant  leave  to 
appeal  when  the  Divisional  Court  had  refused 
leave,  bnt  this  point  was  not  raised.    In  Wynne- 
Finch  v.  Chaytor  (89  L.  T.  Rep.  123 ;  (1903)  2  Ch. 
475)  the  decision  of  the  full  Court  of  Appeal  was 
that  sect.  1  (5)  of  the  Act  of  1894  applies  only 
to  appeals  from  inferior  courts,  and  that  decision 
does  not  affect  the  present  question. 

Lush,  K.C.  and  Lincoln  Reed  for  the  plaintiff*. 
—This  court  had  jurisdiction  to  grant  leave  to 
appeal.  Sect.  1  (5)  of  the  Judicature  Act  1894 
was  passed  for  the  purpose  of  making  a  uniform 
practice  on  appeal.  It  deals  generally  with  all 
appeals  from  inferior  courts  to  the  High  Court, 
and  provides  that  the  determination  thereof  by 
the  Divisional  Court  shall  be  final  unless  leave 
to  appeal  is  given  either  by  that  court  or  by  the 
Court  of  Appeal.  Tbe  words  in  Beet.  1  (5), 
"  where  there  is  a  right  of  appeal  to  the  High 
Court,"  are  taken  from  sects.  120  and  121  of  the 
County  Courts  Act  1888.  Sect.  121  provides  for  the 
procedure  on  appeal  "  in  any  action  or  matter  in 
which  there  is  a  right  of  appeal,"  and  clearly 
deals  with  all  appeals  from  the  County  Court, 
whether  with  or  without  leave  of  the  County 
Court  judge.  The  distinction  referred  to  by  the 
words  "right of  appeal "  in  sects.  120  and  121  of 


I  the  County  Courts  Act  and  sect.  1  (5)  of  the 
I  Judicature  Act  1894  is  between  cases  where  there 
is  a  right  to  appeal  either  with  or  without  leave 
and  cases  where  there  is  no  right  of  appeal  at 
all.  A  party  has  just  as  much  a  "  right  of 
appeal"  whether  he  appeals  because  he  has 
obtained  leave  to  appeal  or  because  he  can 
appeal  without  any  leave.  If  the  contention  of 
the  respondents  that  the  words  in  sect.  5  (1), 
"  where  there  is  a  right  of  appeal,"  refer  only 
to  cases  where  there  is  a  right  to  appeal  without 
leave  were  right,  there  would  be  no  provision  at 
all  for  the  hearing  of  appeals  by  leave  of  the 
County  Court  judge,  for  those  words  govern  the 
whole  of  sect.  1  (5) ;  and,  further,  the  provisions 
of  Beet.  121  of  the  County  Courts  Act  1888  would 
not  apply  to  appeals  by  leave,  and  the  appellant 
would  have  no  right  to  a  copy  of  the  judge's 
notes.  Tbe  decision  in  Godman  v.  Motet  (ubi 
tup.)  shows  that  sect.  45  of  the  Judicature  Act 
1873  has  been  repealed  by  sect.  1  (5)  of  the  Act  of 
1894. 

Hugo  Young,  K.C.  in  reply. — In  sect.  120  of 
the  County  Courts  Act  1889  the  expression 
"  right  of  appeal  "  is  used,  and  there  clearly  refers 
only  to  cases  in  which  there  is  a  right  to  appeal 
without  any  leave. 

Collins,  M.R. — I  am  of  opinion  that  the  pre- 
liminary objection  which  has  been  raised  in  this 
case  must  fail.  It  seems  to  me  that,  when  we 
examine  the  provisions  of  sect.  1  (5)  of  the 
Judicature  Act  1894  and  Bee  what  they  aim  at 
and  deal  with,  it  is  quite  obvious  that  they  are  not 
concerned  with  the  initial  condition  of  the  action 
at  all,  but  are  dealing  with  the  time  when  it 
becomes  necessary  to  see  what  is  the  court  by 
which  an  appeal  can  be  beard.  At  tbe  time 
when  appeals  have  to  be  dealt  with  thero  are 
cases  in  which  there  is  a  right  to  appeal  with 
leave  and  cases  in  which  there  is  a  right  to 
appeal  without  any  leave.  The  provisions  of 
sect.  1  (5)  deal  with  tbe  court  which  is  to  hear  all 
those  appeals,  and  therefore  must  necessarily 
consider  and  deal  with  all  those  cases  which  are 
appealable  and  include  all  appealable  cases,  both 
those  which  are  appealable  with  leave  and  those 
which  are  appealable  without  leave.  It  has  been 
contended  that  the  same  expression,  "right  of 
appeal,"  is  used  in  sects.  120  and  121  of  the 
County  Courts  Act  1888,  which  give  power  to 
appeal  to  the  High  Court,  and  that  therefore  the 
expression  in  sect.  1  (5)  must  of  necessity  be 
addressed  to  the  inception  of  the  action,  and  not 
to  the  subsequent  stage  when  the  appeal  comes 
before  tbe  High  Court.  But  in  sect  1  (5)  of  the 
J udicatnre  Act  1894  the  provisions  are  addressed 
to  a  different  stage,  and  there  is  undoubtedly  a 
"  right  of  appeal '  when  the  appeal  comes  before 
the  High  Court,  whether  it  comes  there  by  leave 
or  without  leave.  I  think,  therefore,  that  this 
objection  fails,  and  that  the  appeal  must  be 
heard. 

Rom br,  L.J. — I  am  of  the  same  opinion.  I 
think  that  the  words  "  right  of  appeal '  in  sect.  1 
(5)  of  the  Judicature  Act  1894  ought  to  be  read 
in  their  ordinary  sense  as  referring  to  the  time 
when  the  court  for  hearing  the  appeal  is  to  be 
constituted,  and  I  should  say  that  a  party,  if  he 
had  leave  to  appeal,  had  a  "  right  of  appeal  " 
just  as  much  as  if  he  could  have  appealed  with- 
out leave. 
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Mat  hew,  L.J. — I  am  of  the  same  opinion. 
•Sect  1  (5)  applies  to  all  appealable  cases.  There 
are  two  classes  of  appealable  cases— those  in 
which  there  is  an  appeal  without  any  leave  and 
those  in  which  there  is  an  appeal  only  with  leave. 
If  a  party  obtains  leave  to  appeal,  he  is  in  just 
the  same  position  as  if  he  had  a  right  to  appeal 
ab  initio.  ^, .  , .  ,  , 

(./•->t»r»  Objection  overruled. 

March  14. — The  appeal  being  heard  this  day,  it 
-was  heard  by  consent  before  two  judeea  only, 
under  the  Judicature  Act  1899  (62  &  63  Vict.  c.  6), 
s.  1. 

Montague  Lath,  K.C.  and  Arthur  Paqe  (Lin- 
coln Beed  with  them)  for  the  plaintiffs. — The 
Divisional  Court  decided  this  case  in  reliance 
upon  a  sentence  of  Blackburn,  J.,  who  said:  "  I 
think  the  sale  in  pursuance  of  stat.  2  Will.  &  M., 
sees.  l,c.  5,  s.  2,  must  be  a  sale  to  a  third 
otherwise  many  abuses  might  arise": 

King  r.  England,  9  L.  T.Rep.  615  ;  IB.  iS.  782. 

But  that  was  only  an  obiter  dictum.  The  real 
ground  of  the  decision  is  given  in  the  judgment 
of  Cockburn,  C.J.  The  landlord  in  that  case 
had  the  goodB  appraised  and  then  took  them  at 
the  appraised  value,  and  it  was  bis  appropriation 
of  the  goods  to  himself  in  that  way  that  the 
court  held  was  not  to  be  allowed.  Tho  case  is 
no  authority  for  saying  that  at  a  public  auction 
the  landlord  may  not  buy.  It  is  suggested  that 
to  allow  the  landlord  to  Buy  would  open  the  door 
to  abuses.  But  it  is  to  the  tenant's  interest  that 
there  should  be  plenty  of  bidders  at  the  auction, 
and  if  the  landlord  is  willing  to  give  more  for 
any  particular  article  put  up  for  sale  than  any 
other  bidder,  it  is  to  the  tenant's  advantage  that 
the  landlord's  offer  should  be  accepted.  So  far 
as  public  policy  is  concerned,  there  can  be  no 
greater  objection  to  a  landlord  bidding  at  an 
auction  of  goodB  that  he  has  distrained  than  an 
executor  creditor  bidding  at  a  sale  of  goods  taken 
in  execution.  They  referred  to  sect.  5  of  the 
Law  of  Distress  Amendment  Act  1888  (51  &  52 
"Vict,  c  21),  which  abolishes  the  necessity  of 
appraisement  under  2  Will.  <fc  M.,  sess.  1,  c  5,  s.  2, 
except  where  it  is  required  by  the  tenant  or  owner 
of  the  goods.  Then  it  was  said  that  the  landlord 
is  the  vendor  at  an  auction  of  goods  distrained 
for  rent,  and  that  he  cannot  sell  to  himaelf. 
That  is  not  the  correct  view.  The  landlord  is 
not  the  vendor.  The  goods  are  in  the  custody  of 
the  law.  When  the  goods  are  sold  the  property 
in  them  is  not  transferred  by  the  landlord,  but  by 
the  law,  as  in  the  case  of  a  sale  by  the  sheriff. 
The  landlord  has  no  property  in  them,  nor  even 
possession.   He  cannot  maintain  trover  : 

R.  v.  Cotton,  2  Vss.  Sen.  288. 
The  auctioneer  who  carries  out  the  sale  is  the 
agent,  not  merely  of  the  vendor,  but  also  of  the 
purchaser : 

Emmsrion  v.  ffeelw,  2  Taunt.  38. 

Therefore  the  contract  of  sale  in  this  case  cannot' 
be  said  to  be  made  by  the  landlord  with  himself. 
They  cited  also 

Bishop  v.  Bryant,  6  C.  &  P.  484. 

Hugo  Young,  K.C.  and  Lawless  for  the  defen- 
dants.— A  landlord  distraining  for  nonpayment 
of  rent  is  not  bound  to  sell  by  public  auction. 
He  may  also  sell  by  private  treaty.  If  he  can 
sell  to  himself  at  a  public  auction,  there  can  be  no 


reason  why  ha  cannot  sell  to  himself  by  private 
treaty.  That  would  open  the  door  to  great 
abuses.  Even  at  a  public  auction  the  landlord, 
by  arranging  the  sale  at  an  inconvenient  time  or 
place,  or  by  putting  the  goods  together  in  lots  in 
such  a  way  as  to  hinder  persons  from  bidding, 
might  be  enabled  to  do  great  injustice  in  order 
that  he  might  himself  buy  the  goods  cheap. 
Though  the  landlord  is  not  the  owner  of  the 
goods  distrained,  yet  under  the  statute  of  2  Will. 
A  M.,  sess.  1,  c  5,  he  is  the  vendor  of  the  goods. 
In  the  present  case  the  landlord  was  Belling  an 
article  which  belonged  to  a  third  person,  and 
this  is  a  thing  which  might  lead  to  great  abuse. 
A  tenant  might  arrange  with  his  landlord  so  that 
the  landlord  could  buy  in  the  article  for  a  very 
small  Bum,  and  then  let  it  out  on  hire  to  the 
tenant  for  a  less  sum  than  it  was  worth.  In 
Roclce  v.  Hill*  (3  Times  L.  Rep.  298)  Day,  J. 
ruled  that  a  landlord's  ■  agent  could  not  act  as 
an  appraiser  of  goods  distrained  by  the  land- 
lord, .i  fortiori  the  landlord  could  not  be  the 
purchaser  of  the  goods.  The  question  of  whose 
agent  the  auctioneer  is  does  not  affect  the  question 
whether  or  not  tho  landlord  can  sell  to  himself. 

Arthur  Page  in  reply. 

Collins,  M.R.— This  iB  an  appeal  against  a 
decision  of  the  Divisional  Court  upon  a  question 
arising  out  of  a  distress  for  rent  put  in  by  the 
plaintiffs  as  landlords.  They  seized  among 
other  things  a  sewing  machine  which  had  been 
let  out  on  hire  to  the  tenant,  and  upon  the 
machine  being  put  up  for  sale  by  public  auction 
they  bought  it  in  at  what  was  apparently  a  fair 
price.  Having  bought  the  machine,  they  then 
let  it  out  to  their  tenant.  The  defendants  are  a 
sewing-machine  company,  and  had  originally  let 
out  the  machine  to  the  tenant  on  the  hi  re-purchase 
system.  The  instalments  due  under  their  agree- 
ment fell  into  arrear,  and  they  seized  the  machine 
under  their  powers  under  their  agreement.  Now, 
the  landlords  have  brought  this  action  against 
the  sewing-machine  company  for  conversion  of 
the  machine.  That  raises  the  question  whether 
the  landlords  have  any  title  to  the  machine- 
Now,  it  seems  to  me  that  the  case  is  really  on  all 
fours  with  King  v.  England  (ubi  tup.).  In  that 
case  there  had  been  an  appraisement  of  the 
goods  distrained,  as  was  then  necessary,  and  the 
landlord  took  over  the  goods  at  the  appraised 
value  with  the  consent  of  the  tenant,  the  goods 
being  at  the  time  of  the  distress  the  property  of 
a  third  person.  The  true  owner  of  the  goods 
then  seized  them,  and  the  result  was  an  action 
against  him  for  conversion,  in  the  same  way  as 
in  the  present  case.  The  only  difference  is  that 
in  this  case  the  formality  of  a  sale  by  auction 
took  place.  But  still  the  substance  of  the  thing 
is  the  same — namely,  a  sale  by  the  landlord  to 
himself.  By  the  statute  the  landlord  is  to  sell 
the  goods  distrained.  It  iB  true  that  the 
auctioneer  selling  at  an  auction  is  for  certain 
purposes  considered  as  agent  both  for  vendor  and 
purchaser,  but  primarily  he  is  the  agent  of  the 
vendor.  The  mischief  in  the  present  case  is  the 
sa-ne  as  in  King  v.  England  {ubi  sup.)— namely, 
the  landlord  being  both  seller  and  buyer  — 
and  that  mischief  was  pointed  out  in  that 
case  by  Blackburn,  J.,  and  in  the  present  case 
by  Wills,  J.  It  seems  to  me  that  both  on  prin- 
ciple and  authority  the  decision  of  the  Divi- 
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sional  Court  was  right,  and  that  this  appeal  must 

be  dismissed. 

Mathew,  L.J. — 1  am  of  the  same  opinion. 

The  case  is  really  the  same  as  King  v.  England 

(ubi  tup.).   The  Act  of  2  Will.  A  M.,  sees.  1,  c.  5, 

s.  2,  makes  the  matter  quite  clear.   Under  that 

statute  the  landlord  is  empowered  to  s*U  the 

goods  he  has  distrained  for  rent    A  sale  clearly 

means  a  sale  to  someone  else.   It  is  said  that 

there  was  a  sale  because  there  was  an  auction. 

An  auctioneer  is  the  agent  of  the  landlord  to  effect 

the  sale,  and  he  may  be  the  agent  of  the  buyer 

to  record  the  sale.   But  in  the  present  case  there 

was  no  one  but  the  landlord  in  the  so-called  sale. 

The  case  is  dearly  within  the  authority  of  King 

v.  England  {ubi  tup.),  and  the  appeal  must  be 

dismissed.  .       ,     _ .  , 

Appeal  dismissed. 

Solicitor  for  the  plaintiffs,  Jama  Morley. 
Solicitor  for  the  defendants,  Gilbert  Want- 
brough. 


Monday,  March  14. 
(Before  Collins,  M.B.  and  Mathew,  L.J.) 

Society  Generalb  pour  Favoriser  le 
Dbveloppement  du  Commerce  et  de 
l'Industbib  bn  France  r.  Jomann  Maria 
Farina  and  Co.  (a)  « 
appeal  from  the  kino's  bench  division. 

Practice — Execution — Discovery  in  aid— Judg- 
ment against  a  company — Examination  as  to 
property  of  company  —  Ex-director  —  "  Any 
officer  "—Order  XLIL,  r.  32. 

Order XLII.,r.  32,  providce  that  when  a  judgment 
for  the  payment  of  money  hat  been  recovered 
against  a  company,  the  court  or  a  judge  may 
order  that  "any  officer  thereof"  thall  be  orally 
examined  at  to  whether  the  company  hat  any 
property  or  meant  of  satisfying  the  judgment. 

Held,  that  the  court  or  a  judge  has  Jurisdiction 
under  thit  rule  to  make  an  order  for  the 
examination  of  a  perton  who  has  been  a 
director  of  the  company,  though  he  may  have 
ceased  to  hold  that  office. 

Appeal  by  Gottlob  Emmanuel  Staenglen  from 
an  order  of  Phillimore  J.  at  chambers. 

On  the  9th  Oct.  1902  this  action  was  brought 
by  the  plaintiffs,  a  French  societc  anon j me,  upon 
a  bill  of  exchange  for  5000fr.  accepted  by  the 
defendants. 

On  the  18th  Oct.  appearance  was  entered  by 
Messrs.  Marshall  and  Marshall,  solicitors  for  the 
defendants,  in  the  following  form  : 

Eottr  an  appearance  for  Compazine  d'inatallation 
poor  l'fcolairage  et  le  Chanffage  par  le  Gaz  u  Bale,  a 
aooif'te  anonyms  tradioK  a«  Johamt  Maria  Farina  et 


•plat 


and 


Marin  Farina  and  Co.  in  this  action. 

On  the  29th  Oct.  an  application  was  made  on 
behalf  of  the  plaintiffs  for  Bummary  judgment 
under  Order  XIV.,  whereupon  an  affidavit  was 
filed  on  behalf  of  the  defendants,  made  by  the 
appellant,  Gottlob  Emmanuel  Staenglen,  who 
therein  described  himself  as  a  director  of  the 
Compagnie  d'Installation,  Ac. ;  and  upon  such 
application  unconditional  leave  to  defend  was 
given-  

la)  Reported  by  E.  Man  lit  Smi  III,  Kiq  ,  Uarriater-n-Law. 


On  the  24th  April  1903  the  defendants  with* 
drew  their  defence,  and  thereupon  judgment 
was  signed  by  the  plaintiffs  for  the  sum  of 
2072.  0«.  9d.  and  costs  to  be  taxed. 

As  this  judgment  remained  unsatisfied,  and  the 
plaintiffs  were  unable  to  discover  any  asset  of  the 
defendant*  whereon  to  levy  execution,  the  plain, 
tiffs,  on  the  5th  Nov.  1903,  obtained  an  order 
from  the  master  under  Order  XLII.,  r.  32, 
directing  an  examination  of  the  Baid  Gottlob 
Emmanuel  Staenglen,  as  a  director  of  the 
judgment  debtors,  as  to  what  debts  were 
owing  to  the  jadgment  debtors,  and  whether 
they  had  any  and  what  property  and  means  to 
satisfy  the  judgment  obtained  by  the  plaintiffs. 
This  order  was  not  opposed,  nor  was  it  appealed 
against. 

TW  order  was  duly  served  on  Staenglen. 

On  the  5th  Feb.  1904  Staenglen  attended  before 
the  master  who  had  been  appointed  to  bold  the 
examination. 

At  this  examination  Staenglen  admitted  that 
he  was  a  director  of  the  Compagnie  d'Installation, 
Ac,  at  the  time  when  the  judgment  in  this  action 
had  been  obtained,  and  that  Johann  Maria  Farina 
and  Co.  were  never  registered  as  a  company, 
but  were  merely  a  name  used  by  the  Compagnie 
d'Installation,  Ac.  After  making  these  admissions, 
however,  be  refused,  on  the  advice  of  his  solicitor, 
to  answer  any  further  questions  or  to  give  any 
information  as  to  the  debts  due  or  property  of  the 
alleged  Compagnie  d'Installation.  Ac,  or  Johann 
Maria  Farina  and  Co.,  on  the  ground  that,  as  he 
alleged,  he  had  ceased  to  be  a  director  of  the 
Compagnie  d'Installation  subsequently  to  the 
date  of  the  judgment— namely,  on  the  30th  June 
1903. 

The  master,  after  hearing  the  objections  of  the 
solicitor  who  appeared  on  behalf  of  Staenglen  at 
the  examination,  ruled  that  Staenglen  was  bound 
to  answer  the  questions  put  to  him  with  regard  to 
the  debts  due  and  property  of  the  company,  hut 
Staenglen  still  refused  to  answer,  and  thereupon 
the  master  adjourned  the  examination  to  make 
an  application  to  be  made  to  the  judge. 

Upon  the  plaintiffs'  application  to  the  judge 
for  an  order  to  commit  Staenglen  for  contempt  of 
"ourt,  Phillimore,  J.  made  an  order  directing 
Staenglen  to  attend  at  his  own  expense  before  the 
master  to  be  examined. 

Staenglen  appealed  from  this  order  of  Philli- 
more, J. 

Order  XLII.  provides  as  follows  : 

Bole  32.  When  a  jadgment  or  order  is  for  the 
recovery  or  payment  of  money,  the  party  entitled  to 
enforce  it  may  apply  to  the  court  or  a  judge  for  an  order 
that  the  debtor  liable  under  inch  jadgment  or  order,  or, 
in  the  case  of  a  corporation,  that  any  officer  thereof, 
be  orally  examined  aa  to  whether  any  and  what  debta 
are  owing  to  the  debtor,  and  whether  the  debtor  has 
any  and  what  other  property  or  meana  of  satisfying  the 
judgment  or  order,  before  a  judge  or  an  officer  of  the 
court  aa  the  court  or  judge  ehall  appoint :  and  the 
court  or  judge  may  make  an  order  for  the  attendance 
and  tbo  examination  of  such  debtor,  or  of  any  other 
person,  and  for  the  production  of  any  book*  or 
documents. 

C  F.  Hehler  for  Staenglen. — Order  XLII..  r.  32, 

Cvides  that  "any  officer  "of  the  company  may 
ordered  to  be  examined  as  to  the  company's 
property.  That  means  "any  existing  officer." 
The  rule  does  not  enable  the  court  to  order  any 
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one  to  be  examined  subject  only  to  the  provision 
that  at  some  time  or  another  he  has  been  an 
officer  of  the  company.  Staenglen  had  ceased  to 
be  a  director  of  the  company  when  the  order  for 
his  examination  was  made,  and  therefore  the 
court  had  no  jurisdiction  to  compel  him  to  undergo 
the  examination.  The  rule  must  be  construed 
strictly.  In  a  case  where  the  judgment  debtor 
was  a  married  woman,  the  Court  of  Appeal  held 
that  no  one  but  the  judgment  debtor  herself 
could  be  examined  under  this  rule  as  to  her 
property : 

Hood-Bam  v.  Heriot ;  Et  parte  Blyth,  75  L.  T. 
R«p.  15 ;  (1896)  2  Q  B.  338. 

And  in  the  case  of  a  corporation  being  a  judg- 
ment debtor,  Lord  Esher,  M.R.  said  that  the 
expression  "any  other  person,"  at  the  end  of 
r.  32,  "  does  not  include  within  the  rule  in  the  case 
of  an  individual  debtor  any  other  person  than 
himself,  or,  in  the  case  of  a  corporation,  anyone 
but  officers  of  the  corporation  " : 

Ineell  v.  Eden,  56  L.  T.  Rep.  620  ;  18  Q.  B.  Dir. 
588. 

He  referred  also  to 

Republic  of  Cost  a  Rica  v.  Stroueberg,  43  L.  T.  Rep. 
399  ;  16  Ch.  Div.  8. 

F.  M.  Abrahamt  for  the  plaintiffs.  —  The 
expression  "  any  officer  "  includes  past  as  well  as 
present  officers.  If  it  did  not,  a  company,  by 
changing  its  officers,  might  prevent  a  judgment 
creditor  from  obtaining  the  information  to  which, 
under  this  rule,  he  is  entitled.  It  is  enough  if 
the  judgment  creditor  can  show  that  the  ex- 
officer  of  the  company  whose  examination  is 
desired  is  a  person  who  is  likely  to  be  able  to 
give  the  required  information.  Then  the  court,  in 
its  discretion,  may  order  him  to  be  examined. 
Sect.  115  of  the  Companies  Act  1862  (25  Si  26 
Vict,  c.  89)  contains  an  enactment  very  similar  to 
rule  32.  It  provides  that  when  an  order  has  been 
made  for  the  winding-up  of  a  company,  the  court 
may  summon  before  it  for  examination  "any 
officer  of  the  company  or  person  known  or 
suspected  to  have  in  bis  possession  any  of  the 
estate  or  effects  of  the  company,  or  supposed  to 
be  indebted  to  the  company,  or  any  person  whom 
the  court  may  deem  capable  of  giving  informa- 
tion concerning  the  trade,  dealings,  estate  or 
effects  of  the  company."  There  the  words  "  any 
officer  "  include  any  ex-officer,  within  reasonable 
limits.  Further,  there  is  not  proper  evidence  here 
that  Staenglen  is  not  still  an  officer  of  the  company. 
We  know  for  certain  that  he  was  a  director  of 
the  company  when  judgment  was  signed  against 
it,  and  against  that  we  merely  have  his  assertion 
that,  in  order  to  avoid  being  examined,  he  has 
resigned  bis  directorship.  There  is  no  farther 
evidence  of  his  resignation,  and  we  do  not  know 
what  be  has  actually  done  in  order  to  carry  out 
his  resignation,  nor  what  is  the  legal  effect  of 
what  he  may  have  done. 

Hohler  in  reply. — This  is  n  foreign  company, 
and  the  Companies  Acts  have  nothing  to  do  with 
it.  There  is  nothing  to  contradict  the  evidence 
that  the  appellant  is  no  longer  an  officer  of  the 
company.  The  whole  question  turns  on  the 
meaning  of  rule  32. 

Collins,  M.R. — This  is  an  appeal  from  Philli- 
more,  J.  at  chambers,  who  ordered  the  appellant 
to  attend  at  his  own  expense  and  be  examined 


before  the  master.  The  action  was  brought 
against  Johann  Maria  Farina  and  Co.,  but  ap- 
pearand was  entered  for  the  "  Compagnie 
d'lnsLillation  pour  l'fcclairageetle  Chauffage  par 
1»  Oaz  a  Bale,  a  society  anonyme  trading  as 
Johann  Maria  Farina  et  Cie.,  gegeniiber  dem 
Josephsplatz,  and  sued  as  Johann  Maria  Farina 
and  Co.  in  this  action."  That  substituted  the 
Compagnie  d'Installation  in  the  place  of  Johann 
Maria  Farina  and  Co.  as  defendants  in  the  action. 
Judgment  was  obtained  against  the  defendants, 
and  an  application  was  afterwards  made  under 
Order  XLlf.,  r.  32,  for  the  examination  of  the 
appellant  as  a  director  of  the  defendant  com- 
pany. Now,  in  answer  to  the  application  made 
by  the  plaintiffs  for  leave  to  sign  judgment  under 
Order  XIV.,  the  appellant  swore  an  affidavit  in 
which  he  stated  that  he  was  then  a  director  of 
the  company,  and  authorised  to  make  affidavits 
on  their  behalf.  Naturally,  therefore,  the 
plaintiffs,  upon  their  application  under  Order 
XL1I.,  r.  32,  proposed  to  have  him  examined. 
He  attended  the  examination  as  directed,  but  he 
refused  to  answer  questions  put  to  him,  on  the 
ground  that  he  had  ceased  to  be  a  director  of  the 
defendant  company  since  the  date  when  judgment 
had  been  recovered  against  them.  Thereupon  an 
application  was  made  by  the  plaintiffs  to  Pbilli- 
111  ore,  J.,  who  has  made  the  order  against  which 
this  appeal  is  brought.  The  appellant's  conten- 
tion is  that  because  he  was  not  a  director  of  the 
company  at  the  time  when  the  order  was  made 
under  Order  XLII.,  r.  32,  the  court  or  judge  had 
no  jurisdiction  to  make  any  order  against  him 
under  that  rule.  Thatcontention  Beams  to  me  to 
put  too  narrow  a  construction  upon  that  rule.  I 
see  no  ground  for  limiting  its  application  S3  as 
to  make  it  apply  only  to  persons  who,  at  the  time 
of  the  application  to  the  judge,  are  officers  of  the 
company.  The  rule  enables  the  judge  to  order 
"  any  officer  "  of  the  company  to  be  examined.  I 
do  not  think  that  it  is  incompatible  with  that  ex* 
pression  to  say  that  persons  who  have  been  officers 
of  the  company  may  be  ordered  to  be  examined. 
It  cannot  be  that  an  officer  of  the  company  can 
get  rid  of  his  liability  to  be  examined  and  give 
information  as  to  the  company's  assets  merely  by 
resigning  his  office.  I  may  add  that  as  regards 
the  appellant,  we  do  not  know  whether  he  has 
resigned  his  directorship  in  the  proper  way  or 
what  is  the  exact  effect  of  what  he  has  done. 
But,  however  that  may  be,  I  think  that  it  would 
be  too  narrow  a  construction  to  put  upon  rule  32 
if  we  limited  it  so  as  to  make  it  applicable  only 
to  persons  who  at  the  date  of  the  order  are 
officers  of  the  company.  There  are  somewhat 
analogous  provisions  in  Beet.  115  of  the  Com- 
panies Act  1862,  but  the  effect  of  that  section 
has  not  bean  limited  to  persons  who  are  existing 
officers  of  the  oompany  in  question.  It  seems  to 
me  that  the  expression  "  any  officer  thereof  "  in 
rule  32  has  reference  not  to  a  period  of  time, 
but  to  the  character  of  tho  person  to  be  ex- 
amined, and  I  think  it  is  putting  a  fair  construc- 
tion on  the  words  to  say  that  they  give  power  to 
examine  a  person  who  has  been  an  officer  of  the 
company.  Though  be  may  have  ceased  to  be  an 
officer  of  the  company,  yet  he  may  have  some 
power  or  control  over  the  company's  property, 
and  be  able  to  give  information  about  it.  For 
those  reasons  I  think  that  the  appeal  must  be 
dismissed. 
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Mathbw,  L.J. — I  am  of  the  same  opinion. 
The  appellant  was  a  director  of  the  defendant 
company  when  judgment  was  recovered  against 
them,  but  he  alleges  now  that  he  bad  ceased  to  be 
a  director  when  the  order  was  made  for  his 
examination  as  to  the  company's  property.  He 
made  no  application  to  have  that  order  set  aside, 
bat,  when  he  attended  before  the  master  in  obedi- 
ence to  the  order,  he  refused  to  answer  the 
questions  pot  to  him.  It  is  contended  that  under 
the  words  of  Order  XLU.,  r.  32.  he  was  not  bound 
to  answer  the  questions.  Now,  it  must  be 
remembered  that  the  object  with  which  rule  32 
was  made  was  to  enable  a  person  who  has 
obtained  judgment  against  a  company  to  get 
from  persona  connected  with  the  company  in- 
formation which  he  is  entitled  to  have  as  to  the 
property  and  assets  of  the  company.  I  do  not 
think  that  a  company  ought  to  be  allowed 
to  escape  investigation  as  to  its  property 
by  getting  its  directors  to  resign.  We  ought 
not  to  put  such  a  construction  as  that  upon 
the  rule.  The  appellant  in  this  case  wan  certainly 
a  direotor  of  the  company  until  quite  recently, 
and  be  must  have  the  information  as  to  its  pro- 
perty which  the  plaintiffs  are  entitled  to  get  I 
agree  that  the  appeal  muBt  be  dismissed. 

Appral  dismissed. 

Solicitor  for  the  appellant,  John  Carnegie. 
Solicitors  for  the  respondents,  Michael  Abra- 
hams,  Sons,  and  Co. 


March  18  and  26. 

(Before  Collins,  M.B..  Rombb  and 
Mathew,  L.J  J.) 
ContinentalCaoutchocc  and  Guttapercha 
Company  v.  Kleinwort,  Sons,  and  Co.  (a) 

APPEAL  FROM  THE  KING'S  BENCH  DIVISION. 

Principal  and  agent — Mistake — Money  paid  to 
agent — Remittance  to  banker — Credit  given  by 
banker  to  customer — Remittance  made  by  mistake 
— Recovery  back  from  banker  by  payer. 

K.  was  a  merchant,  financed  by  two  banks.  These 
banks  were  each  in  the  habit  of  advancing  money 
to  K.  on  the  security  of  the  shipping  documents 
of  goods,  bought  by  him.  When  he  sold  such 
goods  he  was  in  the  habit  of  obtaining  from  them 
the  necessary  documents  to  enable  him  to  deliver 
the  goods,  and  at  the  same  time  assigning  to 
them  the  purchase  money.  On  receipt  of  the 
purchase  money  from  the  purchasers  of  the 
goods,  the  banks  would  credit  the  amount  to  K.'s 
account. 

The  plaintiffs  bought  several  parcels  of  goods  from 
A'.,  and  received  from  him  notice  of  the  assign- 
ment of  the  purchase  money.  The  purchase 
money  of  some  of  the  parcels  was  assigned  to  one 
bank,  and  of  the  other  parcels  to  the  other  bank. 
Through  a  mistake  of  their  clerk  the  whole  of  the 
money  payable  by  the  plaintiffs  in  respect  of  all 
these  parcels  of  goods  was  paid  over  by  them  to 
only  one  of  the  banks,  with  instructions  to  credit 
K.'s  account  with  the  amount.  This  was  accord- 
ingly done  by  the  bank  under  the  belief  that 
the  whole  of  the  money  was  rightly  paid  over 
to  them.  On  discovering  the  over-payment,  the 
plaintiffs  asked  the  bank  to  return  it.    The  bank 

<«>  Boporad  by  K.  Manlit  Smith,  E«q.,BsrrlaUr-st-L«w. 


refused.  In  an  action  to  resover  back  the 
money  .- 

Held  (affirming  the  decision  of  Bigham,  J.  at  the 
trial),  that  the  plaintiffs  were  entitled  to  the 
return  from  the  bank  of  the  money  that  had 
been  thus  paid  them  by  mistake. 

Appeal  by  the  defendant  company  from  the 
judgment  of  Bigham,  J.  at  the  trial  of  the  action 
without  a  jury. 

The  action  was  brought  to  I'ooover  back  a  sum 
of  1480/.  15*.  lid.  paid  by  the  plaintiffs  to  the 
defendants  by  mistake. 

At  the  trial  Bigham,  J.  gave  judgment  for  the 
plaintiffs. 

The  case  is  reported  8  Com.  Cas.  277. 

The  following  statement  of  facts  Is  taken  from 
the  judgment  of  Bigham,  J. : — 

A  firm  of  Kramrisch  and  Co.  carried  on  business 
in  Liverpool  as  importers  of  rubber.  The  defen- 
dants,  who  were  foreign  bankers  and  also  carried 
on  business  in  London,  were  in  the  habit  of 
making  advances  to  Kramrisch  and  Co.  on  the 
security  of  the  shipping  documents  of  the  rubber, 
and  when  the  robber  arrived  in  this  country  the 
defendants  continued  the  advances,  holding  the 
rubber  itself  a9  thoir  security.  When  Kramrisch 
and  Co.  sold  any  part  of  the  goods  it  was  their 
practice  to  apply  to  the  defendants  for  a  corre- 
sponding delivery  order,  which  the  defendants 
gave  them,  thereby  enabling  Kramrisch  and  Co. 
to  fulfil  their  contract  of  sale  with  their  buyer. 
In  exchange  for  the  delivery  order  Kramrisch  and 
Co.  gave  to  the  defendants  a  letter  containing  the 
particulars  of  the  sale,  the  quantity,  the  price, 
and  the  name  of  the  buyer,  and  by  the  same 
letter  they  assigned  to  the  defendants  the  right 
to  receive  the  purchase  money ;  this  assignment 
Kramrisch  and  Co.  completed  by  a  written  notice 
to  the  buyer  notifying  that  the  money  was  to  be 
paid  to  the  defendants.  Thus,  although  when  the 
rubber  was  sold  the  defendants  parted  with  the 
goods,  they  got  in  place  of  the  rubber  the  right 
to  receive  the  price  from  the  buyer.  When  the 
buyer  paid  the  price,  the  defendants  credited  the 
amount  to  Kramrisoh  and  Co.'s  account,  and 
thus  the  transaction  ended.  Kramrisch  and  Co. 
did  business  in  thiB  way  not  only  with  the  defen- 
dants, but  also  with  a  firm  of  Wm.  Brandt, 
Sons,  and  Co. 

The  plaintiffs  were  customers  of  Kramrisch  and 
Co.,  and  frequently  bought  parcels  of  rubber 
from  them,  and  following  the  practice  above 
described  they  were  in  the  habit  from  time  to 
time  of  paying  the  prioe  to  the  defendants  or  to 
Brandt  and  Co.,  as  the  case  might  be,  in  accord- 
ance with  the  directions  given  to  them  by 
Kramrisch  and  Co. 

In  Dec  1902  and  Jan.  1903  the  plaintiffs  had 
bought  from  Kramrisch  and  Co.  several  parcels  of 
rubber  which  had  been  held  by  the  defendants 
as  security  for  advances  made  to  Kramrisch  and 
Co.  The  defendants  had  parted  with  these 
parcels  of  goods,  getting  from  Kramrisch  and  Co. 
an  assignment  of  the  right  to  receive  the  price, 
of  which  assignment  express  notice  in  writing 
bad  been  given  to  the  plaintiffs.  The  goods  were 
delivered  to  the  plaintiffs  und  from  time  to  time 
in  the  early  part  of  January  the  plaintiffs  made 
remittances  to  the  defendants  on  account  of  the 
price.  The  total  price  of  the  different  parcels 
so  bought  by  plaintiffs  was  9505*.  17*.  3d.,  and 
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the  payments  made  on  account  amounted  to 
8*259/.  It.  7d.  Thas  there  remained  a  balance  of 
124tf/.  14s.  8d.  to  be  paid  by  the  plaintiffs  to  the 

It  appears  that  at  this  time  the  plaintiffs  were 
also  purchasers  from  Kramrisch  and  Co.  of  three 
other  parcels  of  rubber  amounting  to  1480/.  15s.  1  Id., 
against  which  advances  had  been  made  to 
Kramrisch  and  Co.  by  Brandt  and  Co. ;  and  the 
plaintiffs  were,  by  virtue  Of  an  assignment  made 
by  Kramrisch  and  Co.  in  favour  of  Brandt  and 
Co.,  under  an  obligation  to  pay  the  price  of  these 
parcels  to  Brandt  and  Co.  By  a  blunder  on  the 
part  of  one  of  the  plaintiffs'  clerks  the  fact  was 
overlooked  that  this  14801.  l-r>«.  lid.  was  to  go  to 
Brandt  and  Co.,  and  the  rem  ittanoes  for  the  whole 
amount  (the  12461.  14*.  Sd. and  the  1480/.  15s.  lid.) 
were  sent  by  plaintiffs  to  the  defendants.  ThuB 
the  defendant*  received  an  amount (1480/.  15«.lld.) 
which  ought  to  have  been  sent  to  Brandt  and 
Co. 

On  the  7th  Feb.  Brandt  and  Co.  wrote  to  the 
plaintiffs  to  know  why  the  money  for  the  three 
parcels  of  rubber,  the  1430/.  15«.  lid.,  bad  not 
been  remitted  to  them  in  accordance  with  the 
undertaking  created  by  the  alignment.  The 
plaintiffs  then  discovered  the  blunder  which  had 
been  made  by  their  clerk,  and  on  Feb.  10  they 
wrote  to  the  defendants  asking  to  have  the  matter 
put  right  by  the  return  of  the  money. 

The  defendants  refused  to  return  the  money, 
alleging  that  in  effect  it  had  been  paid  over  to 
Kramrisch  and  Co.  or  had  been  accounted  for  to 
them ;  and,  further,  that  on  the  faith  of  the 
representation  made  by  the  plaintiffs  that  the 
money  was  available  for  Kramrisch  and  Co.  in 
the  defendants'  hands,  the  defendants  bad  been 
induced  to  give  fresh  credit  to  Kramrisch  and 
Co. ;  and,  further,  that  whether  the  payment  had 
or  had  not  induced  the  giving  of  fresh  credit, 
the  state  of  the  accounts  between  Kramrisch  and 
Co.  and  the  defendants  had,  in  fact,  been  altered 
between  the  dates  of  the  receipt  of  the  money  and 
the  notification  of  the  mistake. 

Shortly  after  the  notification  of  the  mistake 
Kramrisch  and  Co.  failed ;  and  thereupon  Brandt 
and  Co.  called  on  the  plaintiffs  to  pay  the 
1480/.  15*.  lid.  in  accordance  with  the  obligation 
created  by  the  assignment,  and  the  plaintiffs  did 
pay,  as  indeed  they  were  bound  to  do.  Thus  the 
plaintiffs  had  paid  the  money  twice  over,  the  first 
time  in  mistake  to  the  defendants,  the  second  time 
properly  to  Brandt  and  Co.,  and  the  question  now 
was  whether  they  could  recover  back  from  the 
defendants  the  amount  of  the  first  payment  or 
whether  they  must  be  satisfied  with  a  proof 
the  bankrupt  estate  of  Kramrisch  and 

Before  the  mistaken  remittance  was  made, 
Kramrisch  and  Co.  had  advised  the  defendants  of 
large  sales  of  rubber  to  the  plaintiffs  in  addition 
to  those  already  referred  to,  and  had  obtained 
correepon  iing  deliveries  of  goods  from  the  defen- 
dants. Such  sales  had  in  fact  been  made,  but 
Kramrisch  and  Co..  instead  of  delivering  the 
goods  to  the  plaintiffs,  converted  them  to  their 
own  use,  so  that  plaintiffs  owed  nothing  in 
respect  of  them.  Of  this,  however,  the  defendants 
were  unaware,  so  that  when  they  received  the 
remittance  they  believed  that  it  was  properly  sent 
to  them  against  the  goods  with  which  they  had 
parted. 


By  the  letters  from  the  plaintiffs  to  the  defen- 
dants in  which  the  remittances  were  inclosed  the 
defendants  were  requested  to  credit  the  amount 
to  Kramrisch  and  Co.,  and  in  accordance  with 
these  letters  the  defendants  did  credit  Kramrisch 
and  Co.'s  account  with  the  remittances,  and  so 
advised  the  plaintiffs  when  they  wrote  acknow- 
ledging the  receipt  of  the  money.  Not  only  did 
the  defendants  deal  with  the  remittances  in  the 
way  they  were  told  to  deal  with  them,  but  they 
also  advised  Kramrisch  and  Co.  of  the  receipt  of 
the  money  and  that  the  amount  had  been  passed 
to  their  credit.  Kramrisch  and  Co  ,  in  answer  to 
this,  wrote  back  to  the  defendants  saying  that 
they  noted  the  fact  and  had  made  entries  in  their 
own  books  in  conformity  therewith.  Bigham,  J. 
found  that  Kramrisch  and  Co.  knew  well  that 
the  plaintiffs  ought  not  to  have  paid  the  money 
to  the  defendants,  and  that  they  (Kramrisch  and 
Co.)  had  no  right  to  the  credit  of  which  the  defen- 
dant* had  sent  advice ;  and  that  they  kept 
their  mouths  shut.  Between  the  receipt  of  the 
money  and  the  notification  of  the  mistake  the 
state  of  the  accounts  between  Kramrisch  and  Co. 
and  the  defendants  underwent  considerable 
changes,  the  general  effect  of  which  was  to  reduce 
very  considerably  the  large  amount  owing  to 
Kramrisch  and  Co.  No  doubt,  in  the  course  of 
these  changes,  some  payments  were  made  by  the 
defendants  to  Kramrisch  and  Co.  or  on  their 
account;  but  they  were  far  lesB  in  amount  than 
the  payments  in,  and  they  were  either  made 
against  ample  security  or  were  of  insignificant 
amounts.  Moreover,  not  one  of  the  payments  to 
Kramrisch  and  Co.  was  in  any  way  induced  by 
tbe  receipt  of  the  money  from  the  plaintiffs. 
This  the  defendants  themselves  admitted,  and  the 
learned  judge  was  satisfied,  A3  a  matter  of  fact, 
that  it  was  so.  The  receipt  of  the  money  in  no 
way  caused  tbe  defendants  to  make  any  payment 
or  to  grant  any  indulgence  to  Kramrisch  and  Co., 
or  to  favour  them  in  any  way.  Their  business 
with  Kramrisch  and  Co.  would  have  gone  on  pre- 
cisely as  it  did,  even  if  the  money  had  not  been 
received,  for  the  open  account  was,  at  the  time  of 
the  payment,  so  large  and  the  subsequent  deal- 
ings were  so  small  and  of  such  little  importance 
that  the  mistaken  payment  could  not  have 
influenced,  as  indeed  it  did  not  influence,  the 
defendants  in  any  way. 

The  defendants  were  still  large  creditors  of 
Kramrisch  and  Co. 

On  these  facts  Bigham  J.  held  that  the 
1480/.  15«.  lid.  was  paid  into  the  defendants' 
hands  in  such  circumstances  of  mistake  as  to 
make  it  money  paid  by  the  plaintiffs  to  their  own 
use,  and  that  it  had  never  ceased  to  have  that 
character.  He  therefore  gave  judgment  for  the 
plaintiffs. 

The  defendants  appealed. 

March  18.— A$quith,  K.C..  /.  A.  Hamilton, 
K.C.,  and  A.  H.  Chaytor  for  the  defendants. 

Serulton,  K.C.  and  F.  D.  MacKinnon  for  the 
plaintiffs.  Cur  adc  vulL 

March  26.— Collins,  M.R.  read  tho  following 
judgment  t— This  is  an  appeal  from  the  decision  of 
Bigham,  J.,  who  has  held  that  the  appellants  are 
bound  to  repay  to  the  plaintiffs  a  snm  of 
1490/.  15*.  lid.  paid  by  them  to  the  defendants 
under  a  mistake  of  fact   The  defence  is  that  the 
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turn  in  question  was  paid  to  and  received  by  the 
defendants  as  agents  for  Kramrisch  and  Co.,  now 
bankrupt,  with  whom  they  had,  previous  to  the 
plaintiffs'  domand,  settled  it  in  account.  The 
facts  are  fully  and  lucidly  statediu  the  judgmeatof 
Bigham,  J.,  and  a  bare  outline  is  all  that  is  neces- 
sary to makethis  judgment  intelligible.  Kramrisch 
was  an  importer  of  indiarubber,  carrying  on 
business  at  Liverpool.  He  was  financed  by  two 
"  merchant  bankers,"  as  they  are  described  in  the 
case,  viz.,  the  defendants  Klein  wort.  Sous, 
and  Co.,  and  Brandt  and  Co.,  who  only  come 
incidentally  into  this  discussion.  The  course  of 
business  as  between  Kramrisch  and  these  firms 
was  that  when  he  imported  a  parcel  of  india- 
rubber  one  or  other  of  these  firms  made  itself 
liable  to  the  vendor  for  the  price  upon  the 
security  of  the  shipping  documents,  which  were 
deposited  with  the  firm,  and  as  Kramrisch 
effected  sales  of  the  rubber  so  imported  the 
financing  firm  released  the  bills  of  lading  cover- 
ing such  sale  and  transmitted  them  to  the  pur- 
chaser, taking  from  Kramrisch  an  authority  to 
receive  tbe  price  from  the  purchaser  direct.  The 

Elaintiffa,  before  the  transaction  in  question,  had 
ought  from  Kramrisch  parcels  of  indiarubber, 
some  of  which  he  had  imported  through  the  aid 
of  the  defendants  and  some  through  that  of 
Brandt  and  Co.,  and  had  in  each  case  arranged  to 
pay  direct  to  tbe  defendants  and  Brandt  and  Co. 
respectively  according  to  the  instructions  received 
with  each  consignment.  The  sum  in  question  in 
this  case  represented  the  price  of  indiarubber 
which  was  in  fact  payable  direct  to  Brandt  and 
Co.,  but  by  a  mistake  of  a  clerk  of  the  plaintiffs 
it  was  sent  to  the  defendants  instead  of  to  the 
account  of  Kramrisoh.  The  defendants  placed 
it  to  the  credit  of  Kramrisoh  in  their  account  with 
him,  and  apprised  him  of  the  fact,  and  he  acknow- 
ledged and  approved  what  they  had  done.  It  was 
contended  by  the  defendants  that  they  were  thus 
discharged  from  all  liability  to  the  plaintiffs. 
Bigham,  J.  has  rejected  their  contention,  and  I 
am  of  opinion  that  he  was  right.  Without  going 
into  the  question  whether  there  was  an  absolute 
assignment  of  the  debt  by  Kramrisoh  to  Klein- 
wort,  Sons,  and  Co.,  with  notice  to  the  plaintiffs 
—a  matter  that  was  discussed  under  somewhat 
similar  circumstances  in  Brandt,  Sons,  and  Co.  v. 
U  union  Rubber  Company  (ante,  p.  106;  (1904) 
1  K.  B.  387) — the  undisputed  facts  are  sufficient, 
in  my  judgment,  to  decide  this  case  in  favour  of 
the  plaintiffs.  It  is  clear  law  that  prima  facie 
the  person  to  whom  money  has  been  paid  under 
a  mistake  of  fact  is  liable  to  refund  it,  even 
though  be  may  have  paid  it  away  to  third 
parties  in  ignorance  of  the  mistake.  He  has  had 
the  benefit  of  the  windfall  and  must  restore  it 
to  the  true  owner.  On  the  other  hand,  it  is 
equally  clear  that  an  intermediary  who  has  re- 
ceived money  for  the  purpose  of  handing  it  on  to 
a  third  party,  and  has  handed  it  on,  is  no  longer 
accountable  to  tbe  sender.  In  such  case  he  is  a 
mere  conduit-pipe,  and  has  not  had  the  benefit  of 
the  windfall.  A  case  rather  more  difficult  arises 
when  the  mode  by  which  he  passss  it  on  is  by 
Hettlement  in  account  with  a  third  party  for 
whom  he  has  received  it,  involving  the  applica- 
tion of  tbe  money  to  the  discharge  of  a  debt  due 
from  the  third  party  to  himself.  He  has  thus  no 
doubt  benefited  by  getting  his  debt  paid,  but  he 
has  done  so  in  discharging  his  primary  duty  of 


passing  the  money  on  to  his  •  principal.  He  has 
constructively  sent  it  on  ana  received  it  back, 
and  has  done  nothing  incompatible  with  his 
position  as  a  conduit-pipe  or  intermediary.  He 
was  entitled  to  be  paid,  and  has  been  paid  by  his 
debtor,  who  was  no  doubt  put  in  funds  to  do  so 
by  tbe  receipt  of  the  money,  and  who  therefore, 
and  not  the  intermediary,  has  had  the  benefit  of 
the  windfall.  Hence  the  oare  with  which  the 
courts  have  considered  whether  tbe  sum  has  in 
fact  been  effectually  passed  out  of  the  hands  of 
the  agent  into  those  of  the  principal,  no  entry  by 
the  agent  in  bis  books  sufficing  until  the  assent 
of  the  principal  has  completed  the  transaction  -. 
(see  Buller  v.  Harrison,  2  Cowp.  565).  But  these 
questions  as  to  whether  or  not  the  sum  received 
has  been  effectually  pasted  on  to  the  principal 
are  only  material  in  those  cases  where  the  person 
receiving  is  really  and  primarily  a  mere  inter- 
mediary— that  is  to  s%y,  a  person  who  as  against 
his  principal  has  no  right  to  receive  the  fund  for 
the  purpose  of  passing  it  on.  Once  place  him  in 
the  position  of  a  person  who  has  a  right  to  receive 
and  apply  the  fund  for  his  own  benefit,  and  he  is 
at  once  taken  out  of  the  category  of  mere  inter- 
mediaries for  whom  alone  the  defence  is  available 
that  they  have  acted  as  such  and  passed  on  to 
another  the  liability  to  refund  the  windfall.  I 
think  the  cases  of  Buller  v.  Harrison  (2  Cowp. 
565),  Cox  v.  Prentice  (3  M.  &  S.  344),  Holland 
v.  Bue$ell  (4  L.  T.  Rep.  547;  1  B.  <fc  8.  424  ; 
in  error,  8  L.  T.  Rep.  468.;  4  B.  &  S.  14),  and 
NeuHxll  v.  Tomlinton  (25  L.  T.  Rep.  382 ;  L.  Rep. 
6  C.  P.  405),  particularly  the  judgment  of 
Brett,  J.,  fully  establish  the  above]  propositions. 
Now,  in  this  case  it  is  quite  clear  that,  as  between 
Klein  wort,  Sons,  and  Co.  and  Kramrisch,  the 
former  were  the  persons  primarily  entitled  to 
receive  the  purchase  money  of  the  goods  in  respect 
of  which  they  had  released  the  bills  of  lading.  Had 
the  sum  due  from  the  buyer  been  deposited  with  a 
third  party  and  become  the  subject  of  an  inter- 

S leader  issue  between  Kramrisch  and  the  defen- 
ants,  it  must.  I  think,  have  been  awarded  to  the 
defendants.  For  these  reasons  I  think  that  the 
defendants  in  respect  of  the  sum  claimed  are  in 
no  better  position  than  any  other  persons  who 
have  received  for  their  own  benefit  money  paid  to 
them  under  a  mistake  of  fact  The  grounds  on 
which  I  base  my  opinion  relieve  me  from  discuss- 
ing some  of  the  points  referred  to  in  the  judg- 
ment of  Bigham,  J.  and  in  the  admirable 
argument  before  us.  In  my  opinion  the  appeal 
fails. 

Romer,  L.J.  read  the  following  judgment  :— 
I  am  of  the  same  opinion.  I  will  only  add  that, 
in  my  opinion  in  this  case,  unlike  the  one  recently 
decided  oy  us  and  referred  to  by  the  Master  of  the 
Rolls,  the  evidence  is  sufficient  to  establish  an 
equitable  assignment  as  between  Kramrisch  and 
the  defendants.  The  proceeds  of  the  rubber 
against  which  the  defendants  had  made  advances 
and  which  was  consigned  to  the  plaintiffs  for 
sale  were  equitably  assigned  by  Kramrisch  in 
favour  of  the  defendants.  And,  if  it  were 
essential  to  the  present  case  (though,  in  my 
opinion,  it  is  not),  I  should  come  to  tbe  con- 
clusion that  the  plaintiffs  had  notice  of  the  assign- 
ment, and  could  only  disregard  that  notice  at 
their  peril.  But,  in  justice  to  the  plaintiffs,  I 
think  they  did  not  disregard  the  notice.  On  the 
contrary,  it  was,  in  my  opinion,  because  the  plain- 
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tiffs  recognised  the  obligation  cast  upon  them  that 
they  forwarded  the  proceeds  of  the  rubber  to  the 
defendants,  and  it  was  by  reason  of  the  mistake 
in  fact  made  on  their  behalf,  in  thinking  that  the 
moneys,  the  subject  of  this  action,  were  proceeds 
of  such  rubber,  that  these  moneys  weie  forwarded 
to  the  defendants.  Wnen  the  mistake  in  fact  was 
discovered  the  plaintiffs  became  entitled  to  recover 
the  moneys  from  the  defendants,  unless  the  defen- 
dants could  show  that  they  had  received  the 
moneys  us  agents,  and  before  notice  of  the  mistake 
had  parted  with  them  to  their  principal,  or  so 
dealt  with  them  by  mandate  of  their  principal  as 
to  render  it  unjust  to  call  upon  them  to  repay 
the  moneys  to  the  plaintiffs.  But  in  the  present 
case  the  defendants  could  not  show  that  they  had 
so  received  and  dealt  with  the  moneys.  In  fact, 
they  received  the  moneys  by  virtue  of  the  rights 
existing  between  them  and  Kramrisch,  including 
their  rights  as  equitable  assignees,  and  when 
they  had  to  received  the  moneys  they  dealt  with 
them  according  to  those  rights,  and  not  according 
to  any  unfettered  right  of  Kramrisch  to  direct 
how  the  moneys  should  be  dealt  with.  The  notice 
they  gave  to  Kramrisch  of  the  way  in  which  the 
moneys  had  been  appropriated  by  them  was  simply 
notice  that  they  had  applied  them  according  to 
their  own  rights  as  previously  pointed  out,  and  not 
by  way  of  obtaining  a  ratification  from  Kramrisch 
of  a  previously  unauthorised  application.  I 
agree,  therefore,  that  the  appeal  fails. 

Mathew,  L.J.  concurred.  j{ppgai  dismissed 

Solicitors  for  the  plaintiffs,  Stephenson,  Har- 
wood,  and  Co. 

Solicitors  for  the  defendants.  Hollam$,  Son$, 
Coward,  and  Hawksley. 


HIGH  COURT  OF  JUSTICE. 

CHANCERY  DIVISION. 
Thursday,  Jan.  28. 
(Before  Byrne,  J.) 
Be  Fox ;  Wodehousb  v.  Fox.  (a) 

Will — Powers  of  appointment  and  advancement — 
Hotchpot  clause. 

A  testator  gave  his  real  and  residuary  personal 
estate  upon  trust  for  his  wife  for  life,  and  after 
her  death  for  his  four  children  as  his  wife 
should  by  will  appoint.  In  default  of  appoint- 
ment the  children  were  to  take  equally.  The 
testator's  will  contained  a  power  of  advancement. 
A  nv  child  who  had  received  any  part  of  the  funds 
tinder  any  appointment  was,  in  default  of 
appointment  to  the  contrary,  to  bring  the 
appointed  funds  into  hotchpot.  After  the  testa- 
tor's death  7052.  was  advanced  to  R.,  one  of  his 
children.  The  widow  subsequently  by  her  will 
appointed  one  equal  fourth  part  of  the  property 
of  which  she  was  tenant  for  life  to  each  of  two 
of  her  children  absolutely,  and  one  equal  fourth 
part  upon  trust  for  each  of  her  other  children  (of 
whom  R.  was  one)  respectively  for  life,  with 
remainder  to  their  respective  children.  A'o  refer- 
ence was  made  in  the  widow's  icill  to  the  705Z. 
advanced  to  R. 

(a)  Be]K>rte>l  by  E.  L.  Hopkins,  Esq.,  BorriutiT-nt-Lnw 


[Chan.  Div. 


Hdd,  that  R.  was  not  liable  to  bring  into  hotchpot 
or  account  for  the  7051.  advanced  to  him  out  of 
his  expectant  share. 

By  his  will  the  Rev.  W.  C.  Fox  devised  and 
bequeathed  all  bis  real  estate  and  the  residue  of 
his  personal  estate  to  trustees  upon  trust  to  pay 
the  income  thereof  to  his  wife  for  her  life,  and 
after  ber  death  "  in  trust  for  all  such  one  or 
more  exclusively  of  the  others  or  other  of  my 
children,  Eliza  Frances  Fox,  Lionel  Wodehouse 
Fox,  Armine  Wodehouse  Fox,  and  Raymond 
Wodehouse  Fox,  or  their  issue  respectively  born 
or  to  be  born  during  tbe  life  of  my  said  wife,  or 
within  twenty-one  years  after  her  death,  at  such 
age  or  time  or  respective  ages  or  times,  if  more 
than  one,  in  such  shares  and  with  such  future 
executory  or  other  trusts  for  the  benefit  of  the 
said  issue,  or  some  or  one  of  them,  with  Buch  pro- 
visions for  their  respective  advancement,  mainten- 
ance, or  education  at  the  discretion  either  of  the 
said  trustees  or  trustee,  or  of  any  other  persons 
or  person,  and  upon  such  conditions  with  such 
restrictions  and  in  such  manner  as  my  said  wife 
shall,  whether  covert  or  sole,  by  will  or  codicil 
appoint,  and  in  default  of  such  appointment,  and 
so  far  as  no  such  appointment  shall  extend,  in 
trust  for  all  such  of  my  four  last-mentioned 
children  living  at  my  death,  and  of  tbe  children 
then  living  or  afterwards  born  of  any  suoh  child 
or  children  having  died  in  my  lifetimo  as  being 
male  attain  tbe  age  of  twenty-one  years,  or  being 
female  attain  that  age  or  marry  under  that  age, 
if  more  than  one  as  tenants  in  common  in  equal 
shares,  so  that  my  children  who  shall  be  objects 
of  this  trust  shall  take  in  equal  shares,  and  the 
children  being  objects  of  this  trust  of  any  child  of 
mine  having  died  in  my  lifetime  Bnall  take 
equally  between  them  the  share  which  the  parent 
would  have  taken  had  he  or  she  survived  me. 
Provided  always  that  no  child  who  or  whose  issue 
shall  take  any  part  of  the  said  premises  under 
any  appointment  in  pursuance  of  the  power 
hereinbefore  contained  shall,  in  default  of  appoint- 
ment to  the  contrary,  have  or  be  entitled  to  any 
share  of  the  unappointed  part  of  the  said  trust 
premises  without  bringing  tbe  share  or  shares 
appointed  to  him  or  her  or  to  his  or  her  issue 
into  hotchpot,  and  accounting  for  the  same 
accordingly.  Provided  always  and  I  hereby 
declare  that  it  shall  be  lawful  for  tbe  said 
trustees  or  trustee  after  the  death  of  my  said 
wife  or  previously  thereto,  with  her  consent  in 
writing,  to  raise  any  part  or  parts  not  exceeding 
in  the  whole  one  half  of  the  then  expectant  or 
presumptive  share  of  any  child  under  the  trusts 
hereinbefore  declared,  and  to  apply  the  same  for 
his  or  her  advancement  or  benefit  as  the  Baid 
trustees  or  trustee  shall  think  fit." 

The  testator  died  in  Oct.  1883. 

His  widow  in  1890  sent  to  the  trustees  a  request 
in  writing  that  they  would,  under  the  advance- 
ment clause  in  the  testator's  will,  advance  to  ber 
son  Raymond  Wodehouse  Fox,  who  was  then  a 
minor,  the  Bum  of  -tOOf.  to  enable  him  to  be 
articled  to  a  solicitor.  The  money  was  advanced, 
and  the  receipt  for  the  same  was  signed  by  tbe 
widow.  In  Dec.  1894  tbe  trustees  similarly 
advanced  to  Raymond  Wodehouse  Fox  a  sum 
of  30oi. 

On  the  22nd  June  189S  the  widow  made  her 
will  and,  after  reciting  the  power  given  to  her 
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by  her  husband's  will  "  to  nppoint  hiB  real  and 
residuary  personal  estate  of  which  I  am  tenant 
for  life,  appointed  that  the  trustees  should  stand 
possessed  of  the  trust  estate  "  upon  trust,  as  to 
one  equal  fourth  part  or  share  thereof,  for  my 
said  daughter  Eliza  Frances  Williams  absolutely 
for  her  own  benefit,  and  as  to  one  other  equal 
fourth  part  or  share  thereof  upon  trust  for  my 
said  son  Armine  Wodehouse  Fox  absolutely  for 
his  benefit,  and  as  to  one  other  equal  fourth  part 
or  share  thereof  upon  trust  to  retain  the  same 
and  pay  the  income  thereof  to  my  son  Lionel 
Wodehouse  Fox  until  his  death  or  until  he  shall 
become  bankrupt  or  assign  or  charge  the  said 
income  or  some  part  thereof,"  and  then  if  he  died 
in  trust  for  hiB  children  as  he  should  appoint, 
and  in  default  of  appointment  for  all  bis 
children  equally,  and  if  he  had  no  children 
then  for  his  brothers  and  sister,  but  if  ho 
became  bankrupt  in  trust  for  all  his 
children  equally.  The  testatrix  gave  "  the 
remaining  fourth  part  or  share  of  my  husband's 
trust  estate  upon  trusts  similar  in  all  respects 
mutatis  mutandis  in  favour  of  my  son  Raymond 
Wodehouse  Fox  to  those  hereinbefore  expressed 
with  reference  to  the  one  fourth  share  herein- 
before appointed  in  favour  of  the  said  Lionel 
Wodehouse  Fox." 

On  the  8th  Dec.  1900  the  testatrix  made  a 
codicil  to  her  will  and  thereby  directed  that 
another  sum  of  7001.  which  had  been  advanced 
the  husband  of  her  daughter  Eliza  Frances 
illiams  to  Raymond  Wodehouse  Fox  should,  in 
the  division  of  the  testator's  estate,  be  charged 
upon  the  share  directed  to  be  retained  by  the 
trustees  for  Raymond  Wodehouse  Fox  and 
added  to  the  share  given  to  Eli/a  Frances 
Williams. 

By  a  second  codicil,  dated  the  29th  March 
1001,  the  testatrix  directed  that  the  trustees 
should  have  power  to  apply  one  half  of  the  share 
of  Lionel  and  Raymond  for  their  advancement 
respectively,  and  she  gave  Raymond  a  general 
power  of  appointment  over  his  share. 

There  was  no  reference  either  in  her  will  or 
codicils  to  the  advancement  of  the  sum  of  705/.  to 
Raymond. 

Mrs.  Fox  died  on  the  9th  July  1901. 

This  originating  summons  was  taken  out  by 
the  trustees  of  the  testator's  will  for  the  deter- 
mination  of  the  following  questions :  First, 
whether  the  7051.  advanced  to  Raymond  Wode- 
house Fox  ottt  of  his  expectant  share  ought  to  be 
brought  into  hotchpot  or  accounted  for;  and, 
secondly,  if  so,  in  what  manner  it  was  to  be 
done. 

Humphry  for  the  trustees. 

Crostfield  for  the  defendant  Raymond  Wode- 
house Fox.— The  advances  made  to  Raymond 
were  irrevocable,  and  the  sum  of  7051.  was 
thereby  withdrawn  from  the  settlement,  and  no 
longer  formed  part  of  the  settled  funds : 

Re  Gviset't  Settlement,  19  Beav.  529,  535 ; 

Lawrie  v.  Bon**»,  4  K.  A  J.  142. 

The  money  advanced  to  Raymond  became  his 
property  for  all  purposes,  and  consequently  the 
widow  had  only  power  to  appoint  property  which 
had  not  been  advanced.  She  only  purported  by 
her  will  to  deal  with  the  property  of  which  she 
was  tenant  for  life ;  and  as  she  had  parted  with 
the  7051.  she  was  no  longer  tenant  for  lif e  of  it 
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Her  trustees  could  not  "  retain "  it,  for  it  was 
gone.  It  is  clear  from  the  codicils  that  the  inten- 
tion of  the  testatrix  was  that  Raymond  should 
have  an  interest  in  a  share  of  the  trust  estate 
equal  to  the  other  shares.  He  is  entitled  to  retain 
the  7051.  advanced  to  him,  and  also  to  have  a  life 
interest  under  bis  mother's  will  in  one  fourth  of 
the  remainder  of  the  trust  funds. 

Harman  for  the  brothers  and  sisters  of 
Raymond.— The  sum  advanced  must  be  brought 
into  account.  The  power  of  appointment  given 
to  the  testator's  widow  being  a  special  power,  the 
appointment  must  be  read  into  the  testator's  will. 
The  money  advanced  to  Raymond  was  not  taken 
out  of  the  trust  estate  absolutely.  According  to 
the  ordinary  practice  of  conveyancers,  the  trust 
estate  is  to  be  treated  as  consisting  of  the 
remaining  investments,  plus  any  money  which 
may  have  been  advanced  : 

Davidson's  Preoedenta  in  Conveyancing,  3rd  sdit., 
vol.  3,  pt.  2,  p.  772. 

[Byrne,  J. — The  hotchpot  clause  only  applies 
in  default  of  appointment.  Mrs.  Fox  has  exer- 
cised ber  power  of  appointment,  and  has 
deliberately  abstained  from  making  the  shares 
equal.  ]  She  was  purporting  to  deal  with  every- 
thing that  could  form  part  of  the  trust  estate, 
including  the  money  advanced,  which  had  not 
been  taken  out  of  the  estate  for  all  purposes.  In 
Be  OoeteVs  Settlement  (ubi  sup.)  the  question  was 
whether  the  money  paid  to  the  son  was  appointed 
to  him  or  taken  as  an  advance.  The  judgment 
was  on  that  point  only,  and  it  was  held  that  the 
hotchpot  clause  applied.  That  case  did  not 
decide  that  money  advanced  was  taken  out  of  the 
estate  altogether.  The  7051.  formed  part  of  the 
estate  which  Mrs.  Fox  appointed.  Reading  the 
two  wills  together,  the  advance  must  be  treated  as 
having  been  made  subsequently  to  the  date  of  the 
testator's  will.  If  it  had  been  made  in  his  life- 
time, the  rule  against  double  portions  would  hare 
applied,  and  the  court  can  treat  that  rule  as 
applying  in  the  present  case.  The  second  question 
does  not  arise  if  the  7051.  is  not  to  be  brought  into 
account. 

Byrne,  J.  stated  the  facts  and  continued:— 
There  are  expressions  in  the  lady's  will  in  which 
she  speaks  of  her  husband's  residuary  estate  of 
which  she  was  tenant  for  life.  There  is  no 
reference  in  it  to  the  advance  of  7051.  to  Ray- 
mond. It  is  argued  that  Raymond  onght  to 
bring  into  account,  or  that  there  ought  to  be 
brought  into  account,  from  the  share  given  to 
him  and  his  children,  a  sum  equal  to  the  advances 
made  to  him.  It  is  admitted  that  the  hotchpot 
clause  has  no  application  to  the  matter,  and  that 
there  is  no  peneral  equity  that  a  person  who  has 
been  advanced  should  repay  the  sum  advanced  in 
such  circumstances  as  these.  The  question  is 
whether,  looking  at  the  appointment  which  has 
been  made,  there  was  an  intention  that  this  7051. 
should  be  brought  into  account  I  think  it  clear 
that  such  advances  as  these  take  the  sum 
advanced  out  of  the  trust  estate  altogether.  In 
Re  Oottet's  Settlement  (ubi  sup.)  the  will  contained 
a  power  of  appointment  and  a  power  of  advance- 
ment, and  a  hotchpot  clause  which  was  applic- 
able to  the  latter  and  not  to  the  former,  xh* 
Master  of  the  Rolls  said :  "  An  advancement  has 
a  definite  meaning  distinct  from  an  appointment. 
It  means  that  a  certain  portion  of  the  fond  is 
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actually  taken  out  of  tbe  settlement  altogether 
and  paid  over  to  the  object  of  the  power.  But  an 
appointment  deals  only  with  the  reversion  of 
the  fond,  leaving;  the  previous  life  interests 
untouched."  And  in  Lawrie  v.  Banket  (ubi  tup.), 
where  there  had  been  an  advancement  to  a  son 
for  the  purpose  of  procuring  a  commission,  and 
he  had  got  posaeeBion  of  the  f  and,  it  was  held 
that  tbe  amount  of  tbe  advancement  was  taken 
out  of  the  trust  estate  so  as  to  free  him  from  any 
liability  to  bring  it  into  account.  The  last  para- 
graph of  the  headnote  says :  "  Proceeds  of  the 
sale  by  an  infant  of  his  commission  in  tbe  army, 
purchased  three  months  previously  at  his  request 
by  his  trustees,  under  a  power  to  raise  money  for 
his  maintenance  and  advancement  out  of  a  fund 
in  which  he  had  only  a  contingent  interest: 
Held,  in  tbe  absence  of  fraud,  to  belong  to  the 
infant,  although  tbe  trustees'  object  in  exercising 
the  power  had  failed  ab  initio."  It  appears  to 
me.  looking  at  the  will  of  the  widow,  that  I  cannot 
find  anything  to  make  me  say  that  she  made  an 
appointment  of  what  at  that  time  constituted  her 
husband's  estate  so  as  to  ensure  the  bringing  of 
the  advance  into  ucoount.  There  is  nothing 
unreasonable  in  such  a  scheme  as  this,  for  it  is 
always  in  the  power  of  the  appointor  to  appoint  so 
u  to  make  it  certain  that  money  advanced  shall  be 
accounted  for.  As  I  read  her  will,  tbe  widow 
intended  to  appoint  the  funds  so  that  Raymond 
should  not  be  liable  to  account  for  the  705?. 

Solicitors  :  Gribble,  Oddie,  Sinclair,  and  John- 
ton,  for  Osborne,  Ward,  Vattall,  and  Co.,  Bristol ; 
C.  E.  8.  Whitford. 


Feb.  20  and  22. 
(Before  Paewbll,  J.) 
Curl  Brothers  Limited  p.  Webster,  (a) 
Goodwill — Sale  of  business  with  goodwill — Vendor 
interetted  in  new  business — Solicitation  of  old 
customers  who  have  alto  become  customers  of  the 
uew  business. 

The  vendor  of  an  interest  in  a  business  which  with 
the  goodwill  thereof  had  been  told  by  him  to  a 
company  solicited  on  behalf  of  a  competing  buei- 
nest  in  which  he  wot  interested  customers  of  the 
old  business,  who  were  alto  customers  of  the 
competing  business. 

Held,  that,  on  the  rule  laid  down  in  Trego  v.  Hunt 
(73  L.  T.  Sep.  514 ;  (1896)  A.  C.  7),  the  vendor 
mutt  be  restrained  by  injunction  from  soliciting 
the  customers  of  the  business  which  he  had  sold, 
whether  or  not  such  customert  were  also  customers 
of  the  competing  business. 

WlTNE8S  ACTION. 

On  the  17th  May  18SW  a  firm  known  as  Curl 
Brothers,  who  had  some  time  previously  carried 
on  tbe  business  of  wholesale  drapers  and  ware- 
housemen in  the  city  of  Norwich,  entered  into  an 
agreement  with  a  trustee  on  behalf  of  a  limited 
company  proposed  to  be  formed  for  the  sale  of 
the  business  and  goodwill  to  such  company. 
Such  company  was  to  be  known  as  Curl  Brothers 
Limited. 

At  tbe  date  of  this  agreement  the  firm  consisted 
of  Jacob  Curl  and  Henley  Curl,  Robert  William 
Claxton  Skoyles,  and  William  Hucks  Webster. 

Tbe  company  was  registered  on  the  18th  May 

(«)  R»port«U  by  J.  Abtucb  Pkics,  Eiq.,  Burlater-ftt-lAW. 


1889,  and  on  the  14th  July  the  agreement  was 
confirmed  by  the  company. 

Tbe  brothers  Curl  and  Webster  entered  into  an 
agreement  with  the  company  to  act  as  directors 
thereof  until  the  3rd  Jan.  1903.  Webster  agreed 
thereunder  that  he  would,  with  certain  exceptions, 
devote  bis  whole  time  to  the  business  of  the 
company  and  the  furtherance  of  such  business, 
and  would  not  prior  to  the  3rd  Jan.  be  oonc  erned, 
either  directly  or  indirectly,  as  a  partner  or 
manager  or  otherwise  in  any  business  whatsoever 
other  than  the  business  of  the  company. 

Webster  continued  to  act  as  a  managing 
director  of  the  company  until  Jan.  1903,  when  be 
ceased  to  be  a  director  and  left  the  company's 
business.  He  thereupon  joined  with  another  firm 
of  drapers  in  Norwich  in  promoting  and  bringing 
out  a  company  known  as  the  Norwich  Warehouse 
Company  Limited,  and  in  this  company  be  was  a 
director  and  considerable  shareholder. 

The  company  commenced  business,  and  Curl 
Brothers  Limited  brought  an  action  against 
Webster  to  restrain  him  from  soliciting  the 
plaintiffs'  customers,  either  personally  t>y  a 
traveller  or  by  letter. 

It  was  admitted  in  tbe  course  of  the  trial  that 
the  defendant  had  solicited  custom  from  certain 
customers  of  tbe  plaintiffs. 

Some  of  these  persons,  however,  it  was  alleged, 
had  voluntarily  become  the  customers  of  the 
Norwich  Warehouse  Company  Limited  prior  to 
the  date  of  such  solicitation  by  the  defendant. 

Tbe  question,  therefore,  was  argued  whether  in 
granting  an  injunction  against  the  defendant  tbe 
court  should  confine  the  injunction  to  oases  in 
which  the  customers  had  not  become  tbe  customers 
Of  Norwich  Warehouse  Company  Limited  prior 
to  the  date  of  the  defendant  s  solicitation. 

Eldon  Banket,  K.C.  and  R.  J.  Parker  for  the 
plaintiffs. 

Upjohn,  K.C.  and  Jettel  for  the  defendant.— 
The  relief  to  which  the  plaintiff 3  are  entitled  l  and 
we  do  not  deny  that  they  are  entitled  to  an 
injunction)  should  be  limited  so  as  not  to  restrain 
the  defendant  from  soliciting  old  customers  of 
Curl  Brothers,  who,  prior  to  any  solicitation  on 
his  part,  bad  become  customers  of  the  Norwich 
Warehouse.  It  is  unavoidable  (as  is  stated  by 
tbe  House  of  Lords  in  Trego  v.  Hunt,  73  L.  T. 
Rep.  514 ;  (1896)  A.  C.  7),  but  that  customers  in  the 
old  business,  of  which  the  goodwill  has  been  sold, 
may  transfer  their  custom  to  a  new  firm  in  which 
the  vendor  is  interested ;  but  when  this  has  been 
done  there  is  no  objection  to  the  vendor  soliciting 
them.  Otherwise  the  vendor  could  not  even  send 
a  price  list  to  a  person  who  had  once  been  a 
customer  of  the  old  firm.  It  would  be,  further, 
excessively  inconvenient  to  work  such  an  injunc- 
tion : 

Leggott  v.  Barrett,  43  L.  T.  Bsp.  641 ;  15  Ch.  Div. 
30*  i. 

Eldon  Banket,  K.C.  in  reply. — The  defendant 
ought  not  to  be  allowed  to  solicit  any  person  who 
is  our  customer,  even  though,  once  in  a  way,  he 
may  have  bought  something  from  the  business 
with  which  the  defendant  is  now  connected. 
Having  sold  bis  interest  in  the  goodwill,  he  is  not 
at  liberty  to  recapture  it ;  and  the  only  test  that 
can  be  applied  in  deciding  whether  he  is  trying  to 
do  so,  is  to  ask  whether  or  not  the  person  solicited 
is  a  customer  of  tbe  plaintiffs'  business. 
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AtTOBNET-GeNKBAL  V.  SaBDOVBB  AND  LONO.  [K.B.  DtY. 

KING'S  BENCH  DIVISION. 
Wednesday,  March  9. 
(Before  Channell,  J.) 
Attobney-Genrbal  v.  Sandover  and 
Long,  (a) 

Copyhold — Fine —  Colo  arable  admittance — C usto- 
rnary  tenant — Bight  of  lord  to  have  admittance 
cancelled. 

By  the  custom  of  the  minor  of  R.  a  person  not 
already  a  customary  tenant  taking  any  estate  as 
a  purchaser  by  surrender  or  otherwise  has  to 
pay  an  arbitrary  fine  to  the  lord,  but  a  customary 
tenant  purchasing  other  customary  lands  pays 
only  two  years'  quit  rent  of  the  purchase. 
S.,  who  teas  not  a  customary  tenant,  having  agreed 
to  purchase  certain  property  within  the  manor, 
agreed  with  L.  to  purchase  of  him  a  cottage 
within  the  manor  for  1002.,  S.  agreeing  to  pay 
all  expenses  in  connection  with  the  transfer,  to 
reconvey  the  cottage  within  three  months  for  751., 
and  to  allow  L.  to  collect  and  retain  the  rent  of 
such  cottage,  L.  to  pay  all  outgoings.  If  S. 
desired  to  retain  the  cottage  he  was  to  pay  80Z. 
more. 

S.  was  duly  admitted  to  the  cottage,  and  paid 
an  arbitrary  fine  in  respect  thereof  to  the  lord. 
He  then  applied  and  was  admitted  to  the  certain 
other  property,  paying  a  sum  of  6i.  as  quit  rent 
only. 

Held,  that,  as  the  transaction  with  regard  to  the 
cottage  was  a  colourable  one  (though  not  fraudu- 
lent), the  lord  of  the  manor  was  entitled  to  an 
arbitrary  fine  in  respect  of  the  property  as  if  8. 
had  not  been  admitted  to  the  cottage. 

Information. 

His  Majesty  the  King,  in  right  of  his  Crown, 
is  lord  ox  the  manor  of  Richmond,  otherwise 
West  Sheen,  in  the  county  of  Surrey. 

By  the  custom  of  the  manor,  if  a  person 
not  already  a  customary  tenant  of  the  manor 
takes  any  estate  as  a  purchaser  by  surrender  or 
otherwise  of  the  customary  lands  or  tenements 
within  the  manor,  he  is  to  pay  an  arbitrary  fine 
to  the  lord,  but  if  a  person  being  a  customary 
tenant  of  the  manor  purchases  other  customary 
lands  or  tenements  he  is  to  pay  only  a  sum  equal 
to  two  years'  quit  rent  of  the  property  purchased. 

Shortly  before  Aug.  1902  the  defendant, 
William  Sandover,  who  was  not  a  customary 
tenant  of  the  manor,  agreed  to  purchase  a  mes- 
suage, land,  and  hereditaments,  known  as  Ormond 
Lodge,  copyhold  of  the  manor,  from  John  Thomas 
Billett,  for  the  sum  of  1725/. 

The  fine  payable  to  His  Majesty  as  lord  of  the 
manor  by  the  defendant  on  the  purchase  of  that 
property  had  been  duly  assessed  at  the  sum  of 

In  order  to  avoid  payment  of  that  fine  the 
defendant  Sandover,  it  was  alleged  by  the  Crown, 
arranged  with  the  defendant  Walter  James  Long, 
who  is  an  auctioneer  at  Richmond  and  a  custo- 
mary tenant,  for  a  colourable  sale  by  the  defen- 
dant Long  to  the  defendant  Sandover  of  a  copy- 
hold cottage,  No.  11,  Prospeot-pliice,  Richmond, 
so  that  the  defendant  Sandover  might  appear  to 
be  already  a  customary  tenant  of  the  manor  when 
he  should  apply  for  admission  as  purchaser  to 
Ormond  Lodge. 
In  pursuance  of  that  arrangement  Sandover 
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Far  well,  J.— The  only  question  that  I  have 
to  consider  here  is  whether  the  rule  whioh  pro- 
hibits the  vendor  of  a  business  from  soliciting  old 
customers  applies  when  those  customers,  althongh 
continuing  customers  of  the  old  firm,  have  in 
fact  dealt  with  the  vendor's  new  firm,  and  so 
become  customers  of  the  new    firm.    In  my 
opinion  it  would  make  no  difference.    The  testis 
whether  or  not  they  can  properly  be  styled 
customers  of  the  firm  of  which  the  goodwill  has 
been  sold.   The  principle  governing  this  class  of 
cases  is,  unfortunately,  wide,  and,  Decause  of  its 
generality  it  is  difficult  to  apply.    It  is,  however, 
the  old  principle  that  a  man  may  not  derogate 
from  his  grant ;  but  it  is  complicated  by  the 
fact  that  it  is,  notwithstanding  that  principle, 
well  settled  law,   that   it   is  competent  for 
a  man    who  has    sold    his   business    to  Bet 
up  a  similar    business  next    door  next  day 
and  to  do  the  best  he  can  short  of  representing 
that  he  is  still  carrying  on  the  old  business,  or 
soliciting  the  customers  of  the  old  business,  to 
attract  away  all  the  old  business  that  he  has 
already  sold.   I  take  the  law  as  I  find  it  to  be; 
as  Lord  Davey  says  in  Trego  v.  Hunt,  the  difficulty 
of  doing  full  justice  ought  not  to  prevent  me  from 
meting  out  such  scanty  measure  of  protection  to 
the  purchaser  of  a  goodwill,  as  the  circumstances 
permit.   It  seems  to  me  that  this  in  the  smallest 
measure  of  protection  that  a  purchaser  can  get. 
It  is  unfortunate  that  he  cannot  get  more ;  but  he 
is  entitled  on  the  authorities  to  say,  "  You  have 
sold  me  this  business,  and  you  shall  not  actively 
solicit  the  customers  who  made  that  business, 
who  formed  the  value  of  it,  to  leave  me  and 
come  to  you."  That  being  the  principle,  it  appears 
to  me  a  matter  of  no  consequence,  whether  a  par- 
ticular individual,  who  is  solicited,  has  also  of  his 
own  accord  done  business  with  the  vendor.   If  a 
customer,  as  in  the  instance  before  me  is  the  case 
with  every  witness,  has  remained  throughout  and 
still  is  a  customer  of  the  old  firm,  the  mischief 
done  by  the  solicitation  is  the  same,  whether  he 
has  also  dealt  with  the  new  firm  of  his  own  free 
will  or  not.   What  the  purchaser  is  entitled  to 
say  is, "  You  shall  not  actively  solicit  your  old 
customers,  who  became  mine,  so  long  as  they  are 
my  customers  to  come  to  you,  whether  they  have 
or  have  not  of  their  own  accord  come  to  buy 

Eoods  from  your  new  firm."  I  think  that  I  should 
e  wrong  to  limit  the  small  amount  of  protection 
which  the  purchaser  of  a  business  can  get  by  any 
such  restriction  as  is  suggested.  The  injunction 
will  go  without  any  qualification  as  against  Mr. 
Webster  and  his  agents.  I  cannot  grant  an 
injunction  against  the  company;  but  the  injunc- 
tion against  Mr.  Webster  must  restrain  him  from 
directing  or  suggesting  solicitation  by  travellers 
or  other  agents  ol  the  company. 

Judgment  for  plaintiffs. 

Solicitors :  Sharps,  Parker,  Pritchards.  Barham, 
and  Lawford,  for  Stevens,  Miller,  and  Jones, 
Norwich  ;  Christopher  and  Romy. 


(a)  Reported  bj  \V.  ut  B.  Hhseut,  Esq.,  B»rrUtor-*»-Uw. 
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signed  an  agree  meet  on  the  22nd  July  1902,  and  on 
the  13th  Aug.  1902  the  defendants,  representing 
to  the  deputy  steward  that  a  real  sale  was  taking 
place  between  them,  procured  entries  to  be  made 
on  the  court  rolls,  whereby  the  defendant  Long, 
in  consideration  of  1002.  paid  to  him  by  Sandover, 
purported  to  surrender  the  copyhold  cottage  of 
which  the  defendant  Long  was  then  tenant  on  the 
rolls,  to  Sandover,  and  whoreby  on  aach  surrender 
Sandover  was  admitted  tenant  at  a  quit  rent  of 
Id.  yearly,  paying  a  fine  of  322. 

8andover  then  completed  his  purchase  of 
Ormond  Lodge,  and  on  the  29th  Sept.  1902  was 
admitted  tenant  thereof  on  the  rolls  (upon  the 
surrender  of  John  Thomas  Billett,  and  in  con- 
sideration of  17252.)  at  3d.  quit  rent,  paying  to 
His  Majesty  a  fine  of  6d.  only,  because  he  was  (as 
the  defendants  pretended)  a  tenant  already. 

Oa  the  11th  Oct  1902  Sandover's  solicitor  wrote 
to  the  deputy  steward  alleging  (contrary,  as  it  was 
alleged,  to  the  real  facts)  that  Long  had  recently 
sold  to  Sandover  the  cottage,  that  he  had  agreed 
to  sell  back  the  cottage,  No.  11,  Prospect-place,  to 
Long  for  75/.,  and  requesting  to  have  the  neces- 
sary documents  prepared. 

On  the  2nd  Dec.  1902  the  defendants  again 
went  before  the  deputy  steward,  and  the  defendant 
Sandover,  in  consideration  of  752.  paid  to  him  by 
Long,  purported  to  surrender,  and  the  defendant 
Long  was  readmitted  to  the  copyhold  cottage, 
paying  a  sum  of  2d.  only. 

There  never  was  (the  information  stated)  any 
Bale  of  the  cottage  by  Long  to  Sandover,  nor 
any  intention  on  the  part  of  either  of  them  to 
effect  a  real  transfer  of  the  property,  or  of  any 
interest  therein.  There  was  no  negotiation  or 
contract  for  purchase  or  valuation  or  investigation 
of  title  or  change  of  possession  or  of  the  receipt 
of  rents,  and  all  costs  attending  the  transaction 
both  of  conveyance  and  reconveyance  were  paid  by 
Sandover.  The  sum  of  1002.  was  an  inadequate 
and  not  a  real  price,  and  the  difference  between 
the  sums  of  1002.  and  752.  was,  in  fact,  the  con- 
sideration paid  by  Sandover  to  Long  for  the 
assistance  of  the  latter  in  enabling  Sandover  to 
avoid  payment  of  the  fine  properly  payable  on  the 
sale  of  Ormond  Lodge.  The  real  nature  of  the 
transaction  and  the  agreement  of  the  22nd  July 
1902  were  concealed  by  the  defendants  from  the 
deputy  steward,  who  wonld  not  otherwise  have 
allowed  the  surrender  and  admission  of  the 
13th  Aug.  1902  to  be  entered  on  the  rolls  or  the 
forms  of  surrender  and  admission  to  be  gone 
through. 

Under  the  circumstances,  His  Majesty,  as 
lord  of  the  manor,  is  entitled  to  the  same 
fine  on  the  purchase  of  Ormond  Lodge  as  if 
the  surrender  and  admittance  of  the  13th  Aug. 
1902  had  not  been  made.  The  surrender  and 
admission  of  end  to  No.  11,  Prospect-place  were 
effected  with  no  other  purpose  than  that  of 
enabling  Sandover  to  avoid  payment  of  the  fines, 
and  were  covinous  and  void,  or  (if  not)  were  void- 
able by  His  Majesty,  and  ought  to  be  set  aside, 
and  the  entries  thereof  on  the  court  rolls  ought 
to  be  cancelled. 

The  information  prayed  (1)  that  it  might  be 
declared  that  the  alleged  purchase  of  the  cottage 
and  the  surrender  and  admission  of  the  13th  Aug. 
1902  were  merely  colourable  and  void  as  against 
His  Majesty,  and  ought  to  be  set  aside,  and  that 
Sandover  was   not   before   his   admission  to 


Ormond  Lodge  on  the  29th  Sept.  1902  a  cus- 
tomary tenant  of  the  manor;  (2)  that  Sandover 
might  be  ordered  to  pay  to  the  deputy  steward  of 
the  manor  the  sum  of  4002.,  or  such  other  sum  as 
the  court  might  direct,  the  full  fine  due  in  respect 
of  the  purchase  of  Ormond  Lodge  (less  the  sums 
of  322.  and  6<£.),  together  with  interest. 

The  agreement  made  between  Sxndover  and 
Long  on  the  22nd  July  1902  for  the  sale  of  the 
cottage  provided  that  Sandover  agreed  to  pur- 
chase the  cottage,  No.  11,  Prospect-place,  for  the 
sum  of  1002.  and  to  pay  all  expenses  in  connection 
with  the  transfer,  and  he  further  agreed  to  re- 
convey  the  cottage  at  his  expense,  at  the  expira- 
tiond  of  three  months,  for  752.,  and  he  agreed  to 
pay  and  bear  all  costs  in  connection  with  such 
transfer.  The  deeds  were  to  be  handed  to  his 
solicitor,  and  he  empowered  Long  to  collect  and 
retain  the  rents  during  the  term  be  (Sandover) 
held  the  cottage,  and  Long  was  to  pay  all  out- 
goings in  connection  therewith.  Incase  he  wished 
to  keep  the  property,  it  was  agreed  that  Sandover 
should  pay  a  further  sum  of  802. 

The  custom  of  the  manor  as  stated  in  the 
"  Certified  Extract  from  Parliamentary  Survey. 
A  Survey  of  the  Manor  of  Richmond,"  is  as 
follows : 

Has  that  is  a  stranger  and  oomoa  to  boo  a  tenant  of 
tho  coppichoald  lands  belonging  to  ye  id  manor  is  flne&ble 
for  ye  same  at  ye  will  of  ye  lord  of  the  ed  manor  as  the 
first  tenant,  bnt  never  after  hee  is  onoe  admitted  to  be 
a  tenant  doth  bee  pay  any  arbitrable  fine  for  any  other 
lands  that  hoe  shall  bury  within  the  sd  manor. 

The  defendant  William  Sandover  and  the 
defendant  Walter  Long  gave  evidence,  and  were 
cross-examined. 

The  Attorney.General  (Sir  R.  Finlay,  K.C> 
and  Vaughan  Hawkins  for  the  Crown.  —  The 
defendant  Sandover,  for  the  purpose  of  getting 
the  benefit  and  privilege  of  paying  only  two  years' 
quit  rent,  nominally  acquired  another  small  tene- 
ment in  the  manor.  If  that  small  tenement  had 
been  genuinely  and  really  acquired  there  is  no 
doubt  that  according  to  the  custom  of  the  manor 
he  would  have  been  let  off  the  payment  of  any- 
thing beyond  the  nominal  fine  on  the  purchase  of 
the  large  tenement :  but  what  was  carried  through 
was  not  a  genuine  acquisition  of  the  small  tene- 
ment at  all— it  was  a  mere  form.  (Theyreferred 
to  the  contract  of  the  22nd  July  1902.  J  We  do  not 
for  one  moment  dispute  that  if  there  had  been  a 
real  purchase  and  a  real  admittance  to  the  copy- 
hold cottage  that  would  have  been  good.  When 
the  contract  is  looked  at,  it  is  not  a  real  trans- 
action, and  there  is  no  real  passing  of  the  pro- 
perty in  any  way.  With  regard  to  the  question 
of  such  conveyances,  which  are  really  only  forms, 
the  leading  case  on  the  subject  is  Ilex  v.  JBoughi  y 
and  Fisher  (1  B.  &  C.  565  ;  2  Dowl.  Si  Ry.  824 ;  25 
R.  R.  516).  [They  referred  to  the  judgments  of 
Abbott,  C.J.,  Bayley  and  Holroyd,  JJ.l  The 
whole  question  is,  as  was  put  by  the  judges  in 
that  case,  Is  there  a  real  purchase  P  Here,  re* 
ip$a  loquitur;  the  whole  thing  is  transparently 
not  a  reality.  The  purchaser  is  not  to  enter  into 
possession  of  the  rents,  and  he  ia  not  to  be  liable 
lor  the  repairs.  Then,  as  regards  the  amount  of  the 
fine,  we  say  that,  although  the  admittance  could 
not  have  been  refused,  when  the  true  facts  are 
discovered  tho  porson  admitted  to  the  larger  tene- 
ment is  liable  for  the  fine  which  be  would  have 
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bad  to  pay  if  the  real  facts  had  come  to  lirht. 
They  re/erred  to 

Rex  v.  Dillington,  Fntrnto,  491 ;  1  Shower,  56  ; 

Certified  Eitract  from  Parliamentary  Surrey.  A 
8or»ey  of  the  Manor  of  Kicbmood. 

This  last  document  gives  the  custom  of  the  manor, 
and  the  question  was  dealt  with  in  Rex  v.  Dil- 
lington  {tup ),  and  in  this  last  case  they  refer  to 
another  cited  by  Dolben,  J.,  of  Pinsent  the  Pro- 
thonotary,  where  fire  years'  value  waa  set  for  a 
fine  and  it  was  held  to  be  reasonable,  and  in  such  a 
case  seven  years'  value  might  have  been  set.  Here 
four  years  improved  value  has  been  charged. 
They  also  referred  to 

Kitchin  on  Courts,  103  B. . 

Watkin  on  Copyholds,  p.  372. 

In  ordinary  cases  two  years'  value  has  been  esta- 
Wished  as  what  is  reasonable,  and  we  say  the 
additional  two  years — four  years  instead  of  two — 
is  only  reasonable  in  consideration  of  the  fact 
that  it  franks  the  tenant  for  all  other  purchases 
in  the  manor. 

Danehwertt,  K.C.  and  Hoi  man  Gregory  for  the 
defendant  Sandover.  —  We  ask  your  Lordship 
here  as  a  matter  of  fact  to  hold  that  there  was 
a  bond  fide  intention  on  the  part  of  thiB  defendant 
to  be  on  the  rolls  as  owner  for  a  period  of  three 
months  at  least.  We  submit  that  he  waa  the 
owner.  For  the  purpose  of  seeing  who  was  the 
beneficial  owner  of  thiB  property  you  must  look 
at  the  real  truth,  and  the  truth  of  the  matter  is 
that  Mr.  Sandover  was  the  legal  owner  of  the 
property  with  a  superadded  contract  that  he  was 
obliged  to  resell  to  Mr.  Long  at  the  expiration 
of  three  months  unless  he  chose  to  pay  a  further 
80/.  and  keep  it  for  ever.  That  is  the  legal  posi- 
tion and  the  equitable  position,  and  there  is 
nothing  whatever  upon  the  face  of  the  agreement 
to  alter  the  position  with  the  exception  of  the 
arrangement  about  the  rents.  As  to  those, 
that  does  not  make  him  the  equitable  owner  of 
the  property  at  all.  Long  was  not  to  have  them 
in  any  capacity  as  beneficial  owner,  but  simply  to 
hare  them  in  his  capacity  as  collector.  (Channell, 
J. — The  unfortunate  result  is  that  Mr.  Sandover 
did  not  get  the  property  under  the  circumstances.] 
We  Bubmit  that  he  did.  As  to  the  custom  of  the 
manor,  that  shows  that  the  criterion  is  tenant  or 
not  tenant  admitted.  The  custom  is  not  that  the 
man  shall  be  tenant  and  beneficial  owner.  They 
referred  to 

Ret  V.  Boughey  and  FUher  (tup.). 

The  custom  here  is  not  an  arbitrary  reasonable 
fine  at  all,  but  is  a  fine  absolutely  at  the  will  of 
the  lord.  The  custom,  therefore,  is  a  claim  to  an 
arbitrary  fine,  and  that  is  bad.  They  referred  to 
Douglas  Lord  Dytart,  6  L.  T.  Rep.  337;  10 
C.  B.  N.  S.  680. 

On  these  grounds  there  ought  to  be  judgment  for 
the  defendants,  and  in  any  case  four  years'  im- 
proved value  is  not  a  reasonable  fine. 

Cave,  K.C.  and  GUbarl  Bmith  for  the  defen- 
dant Long. — There  is  not  a  word  in  the  custom 
which  refers  to  sale  or  purchase,  and  the  whole 
attempt  to  show  that  this  was  not  a  bond  fide 
sale  or  purchase  is  beside  the  mark.  The  point 
is  this — that  the  man  must  be  a  customary  tenant. 
If  he  is  a  customary  tenant  he  does  not  pay 
the.  big  fine.  The  question  for  decision,  then, 
is;  Was  he  a  tenant  or  not;  was  he  really  a 
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tenant  of  the  manor  ?  We  submit  that,  just  as 
a  trustee  who  becomes  entitled  as  a  trustee  must 
be  admitted  if  a  copyholder  gives  the  tenement 
to  another,  the  copyholder  can  ask  the  lord  to 
admit  him  in  his  place  without  his  being  a  par- 
chaser.  [Channell,  J. — Is  not  Req.  v.  Garland 
(22  L.  T.  Rep.  l»ii>;  L.  Rep.  5  Q  B  269)  rather 
against  that  f  ]  They  also  referred  to 
Rex  v.  Manor  of  Hendon,  2  T.  K.  484. 

There  is  a  distinct  obligation  to  admit  any  person 
who  comes  with  a  surrender  of  a  copyhold  tene- 
ment. The  lord  is  bound  to  admit,  his  office 
being  merely  ministerial.   They  referred  to 

Elton  on  Copyholds,  p.  22,  quoting  from  Burton's 

Compendium  ; 
Hall      Bromley,  56  L.  T.  Bep.  683;  35  Ch.  Dir. 
642  ; 

Reg.  t.  Garland,  22  L.  T.  Bep.  160 ;  L.  Bep.  5 

Q.  B.  269. 

The  Attorney-General  in  reply. — I  ask  your 
Lordship  to  deal  with  the  case  directly  in  the  way 
indicated  by  the  court  in  the  case  of  Rex  v.  Bougfunj 
and  Fieker,  and  to  say  that  in  such  a  case  as  this 
there  is  no  right  to  be  admitted.  I  concede  that 
a  copyholder  is  entitled  to  alienate  for  value  or 
voluntarily,  bnt  he  must  alienate  in  fact,  and  here 
he  did  not   He  referred  to 

Alerandtr  v.  Netcman,  Barr.  &  Arn.  657  ;  2  C.  B. 
122. 

As  to  the  amount  of  the  fine,  he  referred  to 

Douglat  v.  Lord  Dytart,  6  L.  T.  Bep.  327  ;  10  C.  B. 

N.  S.  689  ; 
Soriven  on  Copyholds,  7th  edit,  p.  182. 

The  author  of  this  last-mentioned  work  refers  to  a 
whole  scries  of  cases  which  show  that  if  "  arbi- 
trary" meant  that  the  lord  might  exact  any 
amount  he  pleased  that  would  be  bad  and  un- 
reasonable. But  that  is  not  the  legal  meaning  of 
"  arbitrary."  As  Scriven  puts  it :  "  An  admission 
fine  is  pnmd  facie  uncertain,  or,  in  legal  phrase- 
ology, arbitrary."  When  it  is  said  that  a  fine 
is  to  be  arbitrary,  all  that  it  means  is  that  it  is 
uncertain,  and  then  the  law  imposes  the  limita- 
tion upon  it  that  it  must  be  reasonable  in  amount. 
In  the  present  case  I  submit  that  the  amount 
of  four  years'  improved  value  is  a  very  reasonable 
amount,  and  we  ask  that  Mr.  Sandover  may  be 
ordered  to  pay  4002.,  the  four  years'  value,  minus 
the  321.  ana  the  6d.  that  he  has  already  paid. 

Channell,  J.— In  this  case  I  must  find, 
subject  to  the  question  of  amount,  for  the  Crown. 
I  think  it  is  perfectly  clear  that  the  transaction 
was  in  point  of  fact  colourable,  and  I  think  that 
is  the  best  word  to  adopt,  because  I  do  not  think 
that  it  was  fraudulent  in  fact  as  a  moral  fraud  or 
anything  of  that  sort.  To  begin  with,  anyone  has 
a  right  to  evade  this  custom — that  is  to  say,  to  so 
conduct  his  business  as  not  to  come  within  the 
custom  and  not  to  subject  himself  to  the  larger 
fine.  It  was  perfectly  legitimate  for  Mr.  Sandover 
to  have  purchased  this  cottage  from  Mr.  Long, 
and  it  would  have  been  perfectly  legitimate,  in  my 
opinion,  for  them  to  have  had  an  understanding 
between  each  other  that,  if  desired,  at  a  future  date 
Mr.  Long  should  purchase  it  back  again.  The  trans- 
action would  then  have  passed  the  property  in  the 
cottage  to  Mr.  Sandover.  The  rentB  and  profits  of 
it  would  have  been  his.  It  would  have  been  his 
property,  and  it  would  not  have  signified  that  he 
only  wanted  to  become  owner  of  it  because  he 
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could  get  on  the  court  roll,  and,  being  on  the 
court  roll  as  tenant,  he  then  would  have  other 
advantages  as  tenant — in  this  particular  case  the 
advantage  of  getting  on  the  roll  in  reference  to 
another  property  at  a  cheaper  rate.   But  it  might 
have  been  for  any  other  advantage  which  being 
on  the  court  roll  would  give  him,  for  he  might 
have  bought  it  for  the  purpose  of  pasturing  a  cow 
on  the  common  for  a  particular  time  or  for  any 
other  reason.    It  does  not  in  the  least  signify 
what  his  motive  is,  for  his  motive  is  to  get  on 
the  court  roll  of  the  manor  and  to  get  other 
rights,  which  include  in  this  case  a  very  special 
right.    But  in  order  to  do  that  it  must  be  a  real 
transaction,  and,  if  be  pretends  to  purchase  pro- 
perty when  tbeie  is  no  intention  that  the  property 
shall  pass,  it  is  a  colourable  transaction.  The 
property  not  passing,  he  does  not  become  the 
person  who  is  entitled  to  go  on  the  roll  of  the 
manor  as  a  tenant.   The  result  is  that  the  lord  of 
the  manor  is  entitled  to  say :  "I  admitted  you 
upon  a  representation  that  you  had  become  the 
owner  of  this  cottage,  and  so  gave  you  the  rights 
of  a  tenant  of  the  manor,  but  as  you  procured 
admission  by  representing  to  me  something  that 
was  not  the  fact,  and  as  you  did  it  for  the  express 
purpose  of  paying  me  a  less  fine,  I  am  entitled  to 
treat  you  as  if  you  had  not  acquired  any  rights 
under  that  first  admittance."   I  think  that  seems 
to  be  supported  by  the  authority  of  the  case  of 
Rex  v.  Boughey  and  Fisher  (1  B.  k  C.  565; 
2  Dowl.  &  Ry.  824;  25  R.  R.  It  seems  to 

me  to  be  in  accordance  with  that  decision  and  in 
accordance  with  ordinary  principles.  I  do  not 
think  it  is  necessary  to  deal  with  the  case  as  to  what 
a  lord  of  the  manor  would  be  bound  to  do  upon  an 
absolutely  voluntary  surrender  when  a  person  who 
is  tenant  of  a  copyhold  property  comes  forward 
and  desires  to  put  on  the  roll  in  his  place  some- 
body who  has  not  acquired  for  any  valuable  con- 
sideration a  right  to  the  property,  and  who  is 
merely  going  to  be  there  on  the  rolls  as  a  trustee 
for  the  former  tenant.  It  is  not  necessary  to 
discuss  that  case.  In  all  probability,  when  there 
was  a  real  botfi  fide  reason  for  doing  it,  the  lord 
would  be  bound  to  admit  the  proposed  surrenderee, 
but,  when  it  is  shown  that  the  object  of  the  trans- 
action was  to  affect  the  lord's  fine,  it  seems  to  me 
>[uite  clear  that  he  has  a  right  to  refuse,  and 
possibly  Beg.  v.  Garland  (22  L.  T.  Rep.  160; 
L.  Rep.  5  Q.  B.  269)  may  be  some  authority  for 
that  proposition.  I  am  not  quite  sure  that  it  is, 
beca use  the  circumstances  were  very  different  in 
that  case.  Now,  it  only  remains  just  to  point  out 
why  I  say  that  this  transaction  was  colourable.  The 
principle  part,  to  my  mind,  is  not  the  agreement 
to  repurchase.  As  to  that,  that  might  be  evidence, 
but  no  more  than  evidence,  that  it  never  was 
intended  that  the  property  should  pass  at  all ; 
but  the  thing  that  shows  the  property  is  not  to 
pass  is  that  the  supposed  purchaser  was  not  to 
have  the  rents  and  profits  of  the  property  that 
he  purchased,  and  not  only  was  not  to  have  the 
rents  and  profits,  but  was  not  to  be  liable  to  the 
liabilities  of  the  property.  Those  were  both  to 
remain,  the  rents  and  profits  on  the  one  hand  and 
the  liabilities  on  the  other,  with  the  supposed 
vendor.  That  seems  to  me  to  show  quite  clearly 
that  the  property  really  never  passed,  and  that 
the  purchase  was  only  one  in  name,  and  that  it 
was  a  colourable  transaction.  That  being  the 
case,  and  again  saying  that  I  do  not  think  there 


Iwas  anything  which  could  be  called  intentional 
fraud,  the  parties  were  entitled  to  avail  them- 
selves of  any  mode  that  did  exist  of  complying 
with  this  peculiar  custom,  but  they  made  a 
mistake.   The  only  difficulty  is  about  what  the 
remedy  is.    I  think  the  lord  is  entitled  to  be  put 
in  the  position  in  which  he  would  have  been  if 
he  never  had  admitted  the  tenant  under  this 
representation.    Then   he  would  have  had  a 
reasonable  fine,  and  I  cannot  accept  the  view 
that  because  it  is  stated  in  the  custom  to  be 
arbitrary  and  at  the  will  of  the  lord  therefore  it 
is  bad,  because  those  cases,  as  I  always  under- 
stood, have  been  dealt  with  for  many  hundreds  of 
years,  and  a  limitation  was  put  upon  them  by  the 
court,  and  the  usual  limitation  is  the  two  years. 
But  then  there  is  authority  for  saying,  and  it 
speaks  for  itself  if  once  you  admit  that  the  ques- 
tion is  what  is  reasonable,  that  when  the  admit- 
tance purchases  a  special  right  such  as  this  is — 
namely,  to  be  admitted  to  future  property  at 
almost  a  nominal  fine — then  the  fine  must  be 
assessed  as  to  what  is  reasonable  for  the  admis- 
sion to  that  property  together  with  that  right  of 
being  admitted  on  the  purchase  of  other  property 
at  a  nominal  fine,  and  something  must  be  added 
for  that.    I  am  asked  on  my  own  judgment  to 
say  that  four  years  is  reasonable— -perhaps  not 
entirely  on  my  own  judgment — perhaps  on  the 
judgment  of  a  gentleman  as  to  whom  there  was 
a  doubt  raised  in  the  course  of  the  argument 
here  as  to  whether  he  was  judge  or  counsel,  and 
who  turned  out  to  be  a  judge  some  200  years  ago 
or  more,  who  then  thought  four  years  was  reason- 
able in  one  case,  and  said  that  he  had  known  as 
much  as  seven  (Dolben,  J.  in  Rex  v.  Dillinglon, 
sup.),  but  I  have  some  doubt  about  that.    I  think 
myself  that  regard  should  be  had  in  what  is 
reasonable,  to  add  to  the  fine  in  the  case  of  a 
manor  that  has  got  this  peculiar  custom.  I  think 
you  ought  to  consider  something  as  to  what  is  the 
value  of  the  property,  and  whether  there  is  some 
reason  to  think  that  the  property  in  question  is 
being  bought  for  the  purpose  of  being  admitted 
to  other  property.   For  instance,  if  it  were  a  ques- 
tion of  what  would  be  reasonable  for  the  admis- 
sion to  this  small  cottage  in  Prospect-place,  I 
think  then  I  should  be  very  much  inclined  to  go 
to  the  length  of  the  seven  years  Dolben,  J.  said 
had  been  gone  to  in  one  case  within  his  know- 
ledge, because  with  a  property  of  that  sort,  and 
especially  when  you  are  offering  the  tenant  the 
privilege  of  coming  in  at  a  much  smaller  rate  upon 
his  giving  up  this  right,  then  you  might  reason- 
ably charge  hi  in  upon  the  small  property  as  much 
as  the  seven  years,  or  at  any  rate  a  considerable 
amount,  but!  am  not  quite  so  aure  when  yon  are 
purchasing  a  substantial  property,  as  to  which 
there  would  be  no  suspicion  that  the  property 
was  l*ing  purchased  for  the  purpose  of  subse- 

nitly  purchasing  other  properties,  although  it 
,  no  doubt,  carry  the  right  to  do  so.  I  am  not 
quite  sure  that,  having  regand  to  all  the  circum- 
stances, I  should  be  inclined  to  say  that  what  was 
reasonable  in  that  case  was  as  much  as  double 
what  wonld  be  reasonable  in  the  manor  without 
that  additional  right.  It  strikes  me  that  to 
double  the  two  years  and  to  turn  it  into  four  when 
the  property  is  of  a  substantial  amount  is  going 
rather  far.  [His  Lordship  fixed  the  amount  of 
the  fine  at  3002.  without  prejudice  to  other  cases.] 
Judgment  for  the  Crown. 
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Nash,  and  Co. 


March  9  and  14. 
(Before  Bioham  J.) 

Ellinger  and  Co.  asd  Schlesingbb  v. 
Mutual  Like  Insurance  Company  of  New 
Tobk.  (a) 

Life  ir.$uranee — Application  form — Policy — Con- 
struction— Warranty  not  to  commit  suicide — 
Insurance  for  benefit  of  creditor  — 
ruing  at  trustee  for  creditor. 

An  application  for  a  policy  of  life  insurance 
expressed  to  be  the  basis  and  part  of  the  contract, 
and  contained  the  following  undertaking  by  the 
assured  .-  "  I  alto  warrant  and  agree  that  I  will 
not  commit  suicide,  sane  or  insane,  during  the 
period  of  one  year  from  the  date  of  the  taid  con- 
tract." The  policy  was  taken  out  for  the  benefit 
of  a  creditor,  and  by  the  policy  the  defendants 
agreed  to  pay,  subject  to  conditions,  4000Z.  to  the 
creditor  "  in  consideration  of  the  application  for 
this  policy  which  is  hereby  made  a  part  of  this 
contract."  During  the  period  of  one  year  from 
the  signing  of  the  policy,  the  assured  committed 
suicide  in  a  fit  of  temporary  insanity. 

Held,  thai  the  undertaking  was  such  that  the 
breach  of  it  rendered  the  policy  void,  and  that  it 
teas  not  an  undertaking  the  breach  of  which 
could  only  give  the  insurance  company  a  right 
to  claim  against  the  estate  of  the  assured. 

Commercial  cause  tried  before  Bigham,  J. 
without  a  jury. 

The  action  was  brought  by  tbe  plaintiffs. 
Ell i tiger  and  Co.,  aa  tbe  beneficiaries  under  a 
policy  of  life  assurance,  and  by  the  plaintiff 
'Schlesinger,  as  executor  of  the  insured  person,  on 
a  policy  of  life  insuranoe  made  and  issued  by  the 
defendant  company. 

Max  Firnberg  being  indebted  to  the  plaintiffs, 
Ellinger  and  Co.,  effected  the  policy  on  his  life 
for  the  benefit  of  Ellinger  and  Co.  by  way  of 
securing  the  payment  of  hiB  debt  to  them.  The 
material  parts  of  the  application  for  the  policy 
were  as  follows : 

This  applanation  made  to  ths  Mutual  Life  Insuranoe 
Company  of  New  York  is  the  haeie  and  a  part  of  a  pro- 
posed oontract  for  insuranoe,  subject  to  the  charter  of 
the  company.  I  hereby  Agree  thut  all  the  following  state- 
ments and  answers,  and  all  those  that  I  may  make  to 
the  company's  medical  examiner,  in  continuation  of  this 
application,  are  by  mo  warranted  to  be  true,  and  arc 
offered  to  the  oompany  aa  a  consideration  of  the  oontract, 
which  I  hereby  agree  to  accept,  and  which  shall  sot 
take  effect  nntil  the  first  premium  shall  have  been  paid, 
during  my  continuance  in  (rood  health,  and  the  policy 
aball  bare  been  signed  by  tho  secretary  of  tbe  oompany 
and  issued. 

Twenty  statements  were  then  set  out,  No.  9 
being  as  followg : 

The  full  name  of  the  pewon  to  whom  the  insurance  is 
pojable  is  Ellinger  and  Co.,  Manchester. 

By  No.  12  it  was  stated  that : 

The  insurable  interest  of  tbe  said  beneficiary  in  the 
life  proposed  for  insuranoe,  other  than  that  of  family 
relationship,  ia  to  rotvr  drht. 

io)  Reported  by  W.  TmvoaTiaTOX,  Esq.,  BerrUmr-et-Lew. 


The  application  also  contained  the  following 
three  clauses : 

I  hereby  warrant  and  agree  that  during  ths  next  two 
years  following;  the  data  of  iasne  of  the  oontract  of 
insuranoe  for  which  application  is  made,  I  wul  not 
travel  or  reside  in  any  part  of  the  Torrid  Zone,  or 
north  of  the  parallel  of  60  degrees  north  latitude  ia 
the  Western  Hemisphere,  or  north  of  ths  parallel  of 
70  degrees  north  latitude  of  tbe  Eastern  Hemisphere, 
and  will  not  engage  in  any  of  toe  following  extra 
haztrdooa  occupations  or  employments  —  retailing  in- 
toxicating lii[aor«,  handling  electric  wire*  and  dynamos, 
blasting,  mining,  submarine  labour,  aeronautic  asoensions, 
the  manufacture  of  highly  explosive  substAnoes,  service 
upon  any  railroad,  train,  or  track,  or  in  switching  or  in 
coupling  cars,  or  on  any  steam  or  other  vessel,  unless 
written  permission  is  eipressly  granted  by  the  company. 

I  further  warrant  and  agree  that  I  will  not  engage  in 
soy  military  or  naval  service  in  time  of  war,  during  tbe 
continuance  of  ths  said  oontract,  without  first  obtaining 
written  permission  from  this  oompany. 

I  also  warrant  and  agree  that  I  will  not  ooramit  suicide, 
whether  fan©  or  insane,  during  the  period  of  one  year 
from  ths  date  of  ths  said  contract. 

The  application  was  signed  by  Max  Firnberg, 
and  dated  the  23rd  May  1902. 

The  policy  commenced  as  follows  : 

In  consideration  of  the  applioation  for  this  polioy, 
which  is  hereby  mads  a  part  of  this  contract,  ths 
Mutual  Life  Insurance  Company  of  New  York 
tnises  to  pay  at  its  principal  agency  in  Great 
unto  Ellinger  and  Co.,  of  Manchester  .  .  . 
of  Max  Firnberg  .  .  .  four  thousand  pounds  star- 
ling upon  aooeptanos  of  satisfactory  proofs  of  ths 
death  of  the  said  Max  Firnberg,  provided  such  death 
takes  place  within  the  term  of  firs  years  from  the  date 
hereof,  during  the  oon  tin  nance  of  this  polioy,  upon  the 
following  ooDditioa,  sad  subjeot  to  the  provisions, 
requirements,  and  benefits  Btat«>d  on  the  back  of  this 
policy,  which  are  hereby  referred  to  aud  made  part 
hereof. 

On  the  back  of  tbe  policy  was  the  following 
provision  : 

Military  and  naval  servioe  of  any  kind,  the  volunteer 
service  of  Great  Britain  and  Ireland  in  time  of  peace 
excepted,  whether  aa  combatant  or  non-combatant 
without  permission  in  writing  signed  by  one  of  the 
officers  of  the  oompany,  is  prohibited  under  this 


The  policy  was  dated  the  24th  May  1902. 

At  the  time  of  effecting  the  policy,  Firnberg 
did  not  inform  Ellinger  and  Co.  that  he  was 
insuring  his  life  for  their  benefit,  and  it  was  not 
until  Nov.  1902  when  Firnberg  was  being  pressed 
for  payment  that  be  informed  them. 

In  Feb.  1903  Max  Firnberg,  in  a  fit  of  insanity, 
committed  suicide,  at  a  date  which  was  less  then 
a  year  from  the  issuing  of  the  policy. 

The  plaintiffs  brought  the  action  to  recover  the 
4000J.  under  the  policy. 

C.  A.  Russell,  K.C.for  the  plaintiff*.— This  was 
a  policy  effected  by  Firnberg  for  Ellinger  and 
Co.  issued  here  and  subject  to  the  laws  of  Eng- 
land, though  made  by  an  American  company. 
14  Geo.  3,  c.  48,  s.  2,  provides .-  "  That  it  shall  not 
be  lawful  to  make  any  policy  or  policies  on  the 
life  or  lives  of  any  person  or  persons,  or  other 
event  or  events,  witkout  inserting  in  such  policy 
or  policies  the  person  or  persons  name  or  names 
interested  therein,  or  for  whose  use,  benefit,  or  on 
whose  account  Buch  policy  is  so  made  or  under- 
wrote."  Sect.  3  provides  :  "  That  in  all  cases 
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where  the  insured  hath  interest  in  snub  life  or  lives, 
event  or  events,  no  greater  sum  Bhall  be  recovered 
or  received  from  tbe  insurer  or  insurers  than  the 
amount  or  value  of  tbe  interest  of  tbe  insured 
in  sucb  life  or  lives,  or  other  event  or  events." 
That  statute  was  a  recognition  of  policies  taken 
out  for  the  benefit  of  others,  and  treated  the 
person  for  whose  benefit  it  was  taken  out  as  the 
assured.  As  soon  us  tbe  fact  of  the  policy 
having  been  issued  was  communis  ted  to  Ellinger 
and  Co.,  there  was  a  trust  for  Ellinger  and  Co. 
It  is  only  because  Ellinger  and  Co.  are  interested 
that  in  this  case  the  defendants  are  liable  to  pay. 
Firnberg  told  the  company  that  he  was  taking 
out  the  policy  for  Ellinger  and  Co.  to  secure  debts. 
Where  a  policy  is  taken  out  for  a  third  party,  he 
cannot  control  tbe  promises  of  tbe  assured.  The 
insurance  company  ought  to  state  in  specific 
terms  in  tbe  policy  if  an  undertaking,  such  as  the 
one  under  discussion,  is  to  be  considered  a  condi- 
tion tbe  breach  of  which  renders  tbe  policy  void. 
There  was  no  intention  to  make  these  warranties 
or  agreements  conditions.  Suicide  whilst  insane 
is  an  accident,  or  a  misfortune.  It  is  for  the 
person  trying  to  make  out  a  condition  to  make  it 
clear  that  certain  results  will  follow  certain  non- 
observances.  The  plaintiffs  are  entitled  to 
recover,  though  tbe  defendants  may  have  a  claim 
against  Firnberg's  estate,  in  which  case  tbe 
damages  might  be  the  amount  they  would  have  to 
pay  under  the  policy.  If  the  action  was  brought 
in  Firnberg's  name  alone,  the  defendants  would 
be  liable  under  the  policy,  but  could  counter- 
claim for  damages  caused  by  the  act  of  commit- 
ting suicide.  If  Firnberg  had  become  bankrupt, 
the  trustee  in  bankruptcy  could  have  claimed, 
and  the  defendants  could  put  in  a  proof.  If, 
however,  Firnberg  had  assigned,  the  asignee  could 
sue,  but  the  defendants  could  not  counter-claim  ; 
a  counter-claim  will  only  lie  against  the  actual 
contract  breaker  or  his  estate. 

Cababe.— -These  three  clauses  are  three  peisonal 
independent  undertakings  by  Firnberg  himself, 
the  debtor.  This  is  a  creditor  policy,  and  these 
undertakings  are  not  conditions.  No  agreement 
as  to  promises  de  futuro  can  be  treated  as  a  con- 
dition, the  nonfullilment  of  which  will  avoid  the 
policy,  unless  the  policy  clearly  states  it  to  be 
such  in  express  tor  ma.  The  questions  and  answers 
in  the  application  form  are  put  on  a  different 
footing  from  the  three  undertakings.  The  policy 
is  a  trust  policy  from  tbe  first,  by  debtor  in 
favour  of  creditor,  and  to  tbe  knowledge  of  the 
defendant  company.  The  plaintiffs  are  entitled 
to  recover,  the  three  causes  being  only  personal 
promises,  and  not  conditions  in  any  sense  of  the 
policy. 

The  following  cases  were  referred  to : 

Btonehcm  v.  Ocean,  Railway,  and  General  Accident 
Insurance  Company,  57  L.  T.  Rep.  236 ;  19  y.  B. 
Div.  237 ; 

Hamhrough  v.  Mutual  Life  Insurance  Company 

of  New  York,  72  L.  T.  Rep.  140 ; 
Fowkes  v.  Manchester  and  London  Life  Auurance 

and  Loan  Association,  8  L.  T.  Rtp.  309  ;  3  B. 

&  S.  917 ; 

Crawley   v.  National   Employer*  Accident  nnd 

General  Assurance  Association,  1  Cababi'  &  Ellis, 

597  ;  1  Timss  L.  Rep.  255  ; 
UaneUy  Railway  and  Dock  Company  v.  London 

and  North.Western  Railway  Company,  29  L.  T. 

Rep.  357  j  8  Ch.  App.  942. 


R.  B.  Haldane.  K.C.  for  the  defendants.— The 
stipulation  not  to  commit  suicide  goes  to  tbe 
root  of  the  policy.  That  is  the  true  meaning  of 
the  policy.  The  measure  of  damages  in  an  action 
against  tbe  deceased's  estate  would  not  neces- 
sarily be  the  same  as  the  amount  of  the  insurance. 
The  contention  that  promises  as  to  acts  de  Juluro 
not  being  conditions  is  uot  sound ;  that  is  shown 
by  the  exception  in  marine  insurance  policies 
"  warranted  free  from  capture."  That  refers  to 
a  future  act,  and  is  a  true  exception  to  the  risk 
covered : 

Barnard  v.  Faber,  68  L.  T.  Rep.  179;  (1893)  L 
Q.  B.  340,  at  p.  342,  per  Lindley,  L.J. 

A  term  as  regards  the  risk  must  be  a  condition : 
Barnard  v.  Faber,  at  p.  344,  per  Bowes,  L.J. 

If  the  word  "warranty"  is  used  in  a  policy  of 

insurance  that  is  something  to  lead  one  to 

suppose  that  a  condition  is  meant : 

Hambrough  v.  Mutual  Life  Insurance  Company,  per 
Lopos,  LJ.  («up.). 

The  defendant  company  does  not  insure  againsb 
suicide.  The  plaintiffs  at  the  most  are  assignees 
in  equity. 

Rovolatt. — The  undertaking  in  the  policy  not  to 
commit  suicide  goes  to  the  root  of  the  pobcy. 
From  the  business  point  of  view  the  company  are 
deemed  to  have  said  to  the  assured,  "It  you  will 
not  commie  suicide  then  we  will  insure  you." 
The  plaintiffs  cannot  recover. 

C.  A.  RmeelL,  K.C.  replied.      Cuf  adv  vult 

Bigham,  J— On  the  23rd  May  1902  Max  Firn- 
berg signed  an  application  addressed  to  the 
defendant  company  tor  a  policy  of  insurance  for 
4000J.  for  five  years  on  his  own  life.  The  mate- 
rial parte  of  the-  document  are  as  follows : 

This  application  made  to  the  Mutual  Life  Inamanoe 
Company  of  New  York  is  the  basis  and  a  part  of  a 
proposed  oontraot  for  insurance.  ...  I  hereby 
agree  that  all  the  following  statement*  and  answeis  and 
ail  those  that  I  make  to  the  company's  medical 
examiner  in  continuation  of  this  application  are  by  me 
warranted  to  bs  true  and  are  offered  to  the  company  as 
a  consideration  of  tbe  contract  which  1  hereby  agree  to 
accept.    .    .  . 

Then  follow  twenty  numbered  statements,  begin- 
ning with  name  of  the  applicant.  Tbe  ninth  and 
twelfth  are  in  these  words : 

The  full  name  of  the  person  to  whom  the  insurance 
is  payable  is  Ellinger  and  Co.,  Manchester.  The  insur- 
able interest  of  tbe  said  beneficiary  in  the  life  proponed 
for  insurance  other  than  that  of  family  relationship  is  to 
cover  debt. 

The  words  in  italics  are  written.  After  these- 
statemente  there  are  three  clauses  in  the  follow- 
ing words : 

I  hereby  warrant  and  agree  that  during  the  next  two 
years  following  the  date  of  issue  of  the  contract  of 
insurance  for  whioh  application  is  hereby  made  I  will 
not  travel  or  reside  in  any  part  of  tbe  Torrid  Zone,  or 
north  of  the  parallel  of  60  degrees  north  latitude  in 
tbe  Western  Hemisphere,  or  north  of  tbe  parallel  of 
70  degrees  north  latitude  in  the  Eastern  Hemisphere, 
and  will  not  engage  in  any  of  the  following  extra 
hazardous  occupations  or  employ  menta — retailing  intoxi- 
cating liquors,  handling  electric  wires  and  dynamo*, 
blasting,  mining,  submarine  labour,  aeronautic  ascen- 
sions, tbe  manufacture  of  highly  explosive  substances, 
service  upon  any  railroad,  train,  or  traok,  or  in  switching. 
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or  in  ooupling  o*ra,  or  on  any  ateam  or  other  veasel, 
unless  written  permission  ia  expressly  granted  by  the 
company.  I  further  wutut  and  agree  that  I  will  not 
engage  in  any  military  or  naval  service  in  time  of  war, 
daring  the  oontinaanoe  of  the  said  oontract,  without 
first  obtaining  written  permission  from  this  company. 
I  alao  warrant  and  agree  that  I  will  not  commit  suicide, 
whether  sane  or  insane,  during  the  period  of  one  year 
i  the  date  of  the  aaid  oontract. 


The  question  in  this  case  ia  as  to  the  meaning 
and  effect  of  the  last  of  these  throo  clauses, 
'which  refers  to  suicide.  The  policy  was  issued 
on  the  21th  May  19<>2.  It  commences  with  theso 
words : 

In  consideration  of  the  application  for  this  polioy, 
-which  ^  is  ^hereby  made  a  part  of  this  non tract,  the 

to  pay  .  .  .  unto  Ellinger  and  Co.  .  .  credi- 
tors of  Max  Firaberg  .  .  .  their  successors  or 
assigns  40001.  .  .  .  upon  .  .  .  proofs  of  the 
death  of  the  said  Max  Firaberg  provided  auch  death 
takoa  place  within  the  term  of  five  years  from  the  date 
"hereof  .  .  .  npan  the  following  condition,  and 
subject  to  the  provisions,  requirements,  and  benefits 
stated  on  the  back  of  this  polioy,  whioh  are  hereby 
referred  to  and  made  part  hereof.  Tho  half  annual 
premium  of  561.  16*.  8d.  shall  be  paid  in  advance  on  the 
delivery  of  this  polioy,  and  thereafter  to  the  oompany 
at  its  principal  agency  is  Great  Britain  on  the  34th  day 
of  November  and  May  in  every  year  daring  the  oon- 
tin  nance  of  this  contract  until  premiums  for  fire  full 
.years  Bhall  have  been  duly  paid  to  the  said  company. 

A  number  of  provisions  are  printed  on  the  back 
of  the  policy,  only  one  of  which  need  be  referred 

to.    It  is  as  follows  : 

Military  and  naval  service  of  any  kind,  the  volunteer 
service  of  Great  Britain  and  Ireland  in  time  of  peace 
excepted,  whether  as  combatant  or  non-combatant, 
without  permission  in  writing,  signed  by  one  of  the 
officers  of  the  company,   is  prohibited  under  this 


I  have  read  the  different  so-called  warranties  and 
provisions,  because  the  plaintiffs  relied  upon  them 
as  showing  in  some  way  that  the  clause  as  to 
suicide  was  merely  intended  to  operate  as  an 
independent  promise  and  not  as  a  limitation  of 
"the  defendants'  liability.  It  appears  that  when 
Firaberg  took  out  this  policy  he  owed  money  to 
E  dinger  and  Co.  for  some  business  debt  In 
Nov.  1902  E Hinder  and  Co.  wero  pressing  for 
payment  of  this  debt,  and  then  for  the  first  time 
Firaberg  told  them  that  by  way  of  securing  tbe 
payment  of  their  debt  he  had  effected  this  polioy. 
In  Feb.  1903,  Firaberg,  during  a  fit  of  insanity, 
■committed  suicide.  On  the  25th  Nov.  1903  this 
action  was  brought  upon  the  policy  against  the 
defendant  company,  the  plaintiffs  being  Ellinger 
and  Co.,  the  creditors,  and  Richard  Schlesinijer, 
the  executor  of  Firnberg's  will,  who  is  described 
as  suing  as  trustee  for  Ellinger  and  Co.  Firaberg 
died  insolvent  owing  Ellinger  and  Co.  40001.  or 
more.  The  plaintiffs  contend  that  the  polioy 
must  be  regarded  as  having  been  taken  out  by 
Firaberg  on  tbeir  behalf,  and  that  they  are 
therefore  entitled  to  ratify  and  recover  on  it 
and  they  say  that  the  clause  as  to  suicide  amounts 
io  nothing  more  than  a  personal  undertaking 
by  Firaberg,  for  the  breach  of  which  the  defen- 
dants' remedy  is  limited  to  a  claim  against 
Firnberg's  bankrupt  estate.  On  the  other  hand, 
the  defendants  contend  that  the  effect  of  the 
clause  is  to  exclude  liability  on  their  part  if  death 


is  due  to  suicide.  I  am  of  opinion  that  tbe 
defendants'  contention  is  tbe  right  one.  The 
policy  was  made  by  the  defendants  with  Firn- 
berg,  and  with  no  one  else.  It  is  in  no  sense  a 
contract  with  Ellinger  and  Co.  Firaberg  alone 
was  responsible  for  the  payment  of  the  premiums. 
Neither  subsequent  notice  to  Ellenger  and  Co. 
of  its  existence  nor  ratification  of  it  by  them 
could  alter  or  affect  its  original  meaning.  What 
then,  did  the  parties,  Firaberg  and  the  defendant 
company,  intend  when  they  inserted  the  warranty 
that  Firaberg  should  not  commit  suicide  P  I 
think  it  is  clear  that  they  intended  that  in  the 
event  of  suicide  the  company  should  not  be  liable 
on  the  policy.  It  does  not  matter,  I  think,  whether 
the  clause  is  called  a  warranty  or  not.  It  consti- 
tutes a  limitation  of  the  defendants'  liability. 
Death  within  five  years  is  tbe  event  upon  the 
happening  of  which  the  defendants  were  to  pay, 
but  death  by  suicide  within  the  first  twelve 
mouths  is  excluded.  Apt  words  have  been  used 
to  express  that  intention,  and  it  is,  I  think, 
impossible  to  read  the  clause  as  merely  giving  to 
the  company  a  cross-claim  against  the  estate  of 
the  deceased  for  damages. 

Judgment  for  the  defendants. 

Solicitors  for  plaintiffs,  G.  Trenam,  for  Addle- 
thaw  and  Co.,  Manchester. 

Solicitors  for  defendants,  Freshfields. 


March  10,  II,  14,  and  21. 
(Before  Bigham,  J.) 
Grange  and  Co.  v.  Taylor,  (a) 
Bill  of  lading — Construction — Bulk  cargo 
divided  portions  of  bulk — '*  Each  bill  of  lading 
to  bear  itt  proportion  of  damage  "—Error  in 
apportioning — Short  delivery. 
Bills  of  lading  for  undivided  portions  of  a  bulk  cargo 
of  grain  contained  the  following  clause  and 
note  in  margin :  "  If  the  parcel  herein  signed 
for  constitutes  part  of  a  larger  bulk  shipped 
without  separation  into  parcels,  as  per  bills  of 
lading,  each  bill  of  lading  shall  bear  its  due 
proportion  of  shortage  or  damage  and  {or)  sweep- 
ings, if  any  : " 
"Part  of  a  parcel,  shipped  without  separation. 
Each  bill  of  lading  to  bear  its  proportion  of 
shortage  and  damage,  if  any." 
By  an  error  in  apportioning  damaged  grain  one 
consignee  received  a  full  consignment  of  sound 
grain.    One  of  the  other  consignees,  refusing  to 
accept  more  than  his  proportionate  share  of 
ain,  received  a  consignment  which 


-Un- 


damaged grat 

was  lU8  quarters  short. 
Held,  in  an  action  for  short  delivery,  that  the  error 

was  caused  by  the  consignees'  agents,  and  that 

the  clause  in  the  bills  of  lading  cast  no  duty  on 

the   shipowner  to   apportion   the   good  and 

unsound  grain. 
Claim  for  short  delivery  of  a  quantity  of  maize 
shipped  under  bills  of  biding  on  board  the  Pales- 
trina  and  discharged  at  the  Victoria  Docks,  and 
for  breach  of  contract  contained  in  the  bills  of 
lading  and  for  conversion  of  the  plaintiffs'  goods. 

The  cargo  of  maize  was  in  bulk,  and  bills  of 
lading  were  given  in  respect  of 
portions. 
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The  plaintiffs  were  indorsees  of  two  of  the  bills 
of  lading. 

The  bills  of  lading  contained  the  following 
clause  and  impressed  note  in  the  margin: 

If  the  parcel  herein  signed  for  constitutes  part  of 
larjrer  balk  ahippod  without  separation  into  parcels,  as 
per  bills  of  lading,  each  bill  of  lading  shall  bear  its  due 
proportion  of  shortage  or  damage  and  (or)  sweepings,  if 
any.  Part  of  a  parcel,  shipped  without  separation. 
Each  bill  of  lading  to  bear  it*  proportion  of  shortage 

By  an  error  in  apportioning,  one  consignee 
received  a  complete  consignment  of  round  grain 
and  the  plaintiffs,  refusing  to  acoept  more  than 
their  proportion  of  damaged  grain,  brongbt  an 
action  for  short  delivery. 

The  facts  sufficiently  appear  in  the  following 
considered  judgment. 

Hamilton,  K.C.  and  Leek  for  the  plaintiffs; 
Carver,  K.C.  and  Adair  Roche  for  the  defendants. 

The  following  cases  and  Act  were  cited : 
Porieout  v.  Watney,  89  L,  T.  Rep.  195  ;  3  Q.  B.  Dir. 

584,  at  p.  542.  per  Brett,  L.J. ; 
Petroeoehino  v.  Bolt,  30  L.  T.  Rep.  840 ;  L.  Kep.  9 

C.  P.  355  j 

Spicer  v.  Jfarrtn,  60  L.  T.  Rep.  540 ;  14  App.  Cas.  12  ; 
Nottingham  Patent  Briek  and  Tilt  Company  y. 

Butler,  15  Q.  B.  Div.  201,  at  p.  268,  per  Willea,  J  ; 
CMins  v.  Castle,  57  L.  T.  Rep.  764 ;  36  Co.  Dir. 

243  j 

The  London  and  St  .Catherine  Dock  Aot  1861 
(27  A  28  Vict.  c.  178),  e.  120. 

Cur.  adv.  vult. 
Bioham,  J. — This  is  an  action  by  indorsees  of 
billB  of  lading  against  shipowner  to  recover 
damages  for  short  delivery  of  a  quantity  (108 
quarters)  of  incize.  The  defence  is  that  the  maize 
wan  delivered  to  the  dock  company,  and  that  they 
were  the  agents  of  the  plaintiffs  to  receive  it.  The 
defendants'  ship,  the  Palettrina,  took  on  board  a 
large  Quantity  of  maize  in  bulk  at  Odessa  to  be 
carried  to  London.   The  shipper  asked  for  and 
obtained  from  the  defendants  several  bills  of 
lading,  each  being  for  an  undivided  portion  of  the 
bnlk.   This  was  done  to  facilitate  the  sale  of  the 
maize.  The  bills  of  lading  contained  the  following 
clause:  "If  the  parcel  herein  signed  for  consti- 
tutes part  of  a  larger  bnlk   shipped  without 
separation  into  parcels,  as  per  bills  of  lading,  each 
bill  of  lading  shall  bear  its  due  proportion  of 
shortage  or  damage  and  (or)  sweepings,  if  any  "  ; 
and  in  the  margin  there  was  an  impressed  note : 
"  Part  of  a  parcel,  shipped  without  separation. 
Each  bill  of  lading  to  bear  its  proportion  of 
shortage  and  damage,  if  any."   Two  of  these 
bills  of  lading  came  into  the  hands  of  the  plain- 
tiffs, who  were  buyers  of  the  portion  of  the  bulk 
thereby  represented.   The  bills  of  lading  for  the 
remainder  readied  the  bands  of  other  buyers, 
among  whom  was  a  Mr.  Paul.   The  vessel  arrived 
in  London  and  went  to  the  I  jetty  of  the  Victoria 
Dock,  when  she  began  her  discharge  by  means  of 
an  elevator  which  stands  on  that  jetty.  The  maize 
was  gathered  under  the  open  hatchways  and  then 
lilted  in  the  elevator  over  the  ship's  side  and  shot 
into  the  barges  of  the  bills  of  lading  holders. 
Mr.  Paul  came  first  in  time,  and  therefore  first  in 
turn,  and  received  his  full  hill  of  lading  quantity. 
Before  the  discharge  to  him  was  completed,  but 
when  it  was  too  late  to  stop  it,  part  of  the  remain* 
ing  bulk  was  found  to  be  heated.   This  heated 
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grain  was  put  on  the  quay,  and  was  there  appor- 
tioned among  the  different  bill  of  lading  holders, 
108  quarters  being  the  quantity  which  ought  to 
have  been  taken  oy  Mr.  Paul  as  the  quantity 
applicable  to  his  bill  of  lading.   He  had,  bow- 
ever,  already  received  and  taken  away  his  full 
quantity  in  sound  maize.   The  result  was  that  at 
the  end  of  the  discharge  the  plaintiffs  found  that 
unless  they  took  the  108  quarters  they  would  be 
short  by  that  quantity  of  their  share  of  the  bulk. 
They  refused  to  take  the  108  quarters,  alleging 
that  if  they  did  so  they  would  be  saddled  with 
more  than  their  proper  proportion  of  heated 
grain,  and  they  then  brought  this  action.  The 
question  is  whether  the  shipowners  are  liable. 
'Ihe  answer  depends  on  the  nature  of  the  obliga- 
tions of  the  shipowner  under  the  bill  of  lading 
contract  and  on  the  usage  or  practice  ordinarily 
followed  in  the  discharge  of  those  obligations. 
The  bill  of  lading,  of  course,  obliges  the  ship- 
owner to  deliver  goods  corresponding  with  the 
description  in  the  document,  and  it  also  oblige* 
him  to  deliver  such  goods  to  the  proper  person  to 
receive  them.   But  the  plaintiffs  contend  that,, 
having  regard  to  the  words,  "  each  bill  of  lading 
to  bear  its  own  proportion  of  damage,"  the 
obligation  is  not  discharged  by  a  mere  delivery 
of  the  bill  of  lading  quantity,  but  delivery  mu*t 
in  such  case  be  made  up  by  the  shipowner  of  the 
proper  proportions  of  sound  and  damaged.   It  is 
said  that  the  bill  of  lading  is  a  contract  between 
the  holder  and  the  shipowner  and  between  no 
other  persons,  and  that,  as  between  those  two 
parties,  the  words  relied  upon  can  have  no  other 
meaning  than  that  contended  for.    I  am  of 
opinion  that  the  words  put  no  such  burden  on 
the  shipowner.    It  would  be  very  unreasonable  if 
they  did.   The  delivery  is  made  to  the  bargee  of 
the  receivers  turn  and  turn  about.    At  first 
nothing  but  sound  grain  may  come  out  of  the 
ship,  and  it  will  be  impossible  to  say  whether 
there  will  be  any  damaged  grain  or,  if  any,  how 
much.   Again,  the  character  of  the  damage  may 
vary  very  much;   some  part  may  be  badly 
damaged  and  the  other  part  only  slightly.  How 
is  the  shipowner  to  foresee  this,  and  how,  where,, 
and  when  is  he  to  sort  the  grain  ?   Skilled  men 
are  required  for  such  work ;  the  crew  cannot  do 
it.   Is  the  shipowner  to  find  and  employ  such 
men?   Then,  where  is  the  sorting  to  be  done? 
It  cannot  be  done  in  the  ship.   Is  the  shipowner 
to  hire  quay  space  for  the  work  ?   And  when  ia 
it  to  be  done  ?   Until  the  last  parcel  of  the  bulk 
is  ont  the  sorting  is  impossible.   Must  the  ship- 
owner hold  back  all  delivery  until  that  point  in. 
the  discharge  is  reached  ?     I  agree  with  Mr. 
Hamilton  that  the  mere  difficulty  or  even  impossi- 
bility of  discharging  a  duty  affords  no  excuse  for 
a  breach  if  in  fact  the  duty  has  been  undertaken  ; 
but  when  I  am  asked  to  say  that  the  shipowner 
has  undertaken  the  difficult  duty  here  contended 
for  I  expect  to  find  plain  and  unambiguous  words 
imposing  it.   I  do  not  find  such  words  in  this 
case.   If  the  shipowner  had  given  but  one  bill  of 
lading  for  the  whole  parcel  his  duty  would  have 
been  completely  discharged  by  delivering  the 
grain  with  the  damaged  and  pound  mixed  just  as 
it  came  to  hand  out  of  the  ship.   Was  it  intended 
that  his  compliance  with  shipper's  request  to  give 
several  bills  of  lading  should  throw  upon  him  the 
burden  of  sorting  the  bulk  and  dividing  the 
damaged  grain  in  the  manner  suggested?  I 
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cannot  think  so.  Then  why  are  the  words  intro- 
duced, and  what  is  their  effect '(  This  hill  of 
lading  is  headed,  "  Chamber  of  Shipping,  Black 
Sea— Berth  Contract  Bill  of  Lading,  1902  "  ;  and 
in  the  top  left  corner  are  the  words,  "As  agreed 
with  the  London  Corn  Trade  Association  and  the 
Chamber  of  Shipping,  12  March  1902."  Thus 
the  bill  of  lading  appears  to  be  in  a  form  adopted 
by  the  members  of  the  Corn  Association  in  thiB 
country  and  shipowners  who  send  their  ships  to 
the  Black  Sea.  It  is  in  common  use  in  connec- 
tion with  a  very  large  trade,  and  is  doubtless  well 
known  to  all  people  in  that  trade.  Now  the 
shipment  of  grain  in  bsgs  and  the  stowing  of  it 
in  the  ship's  hold  in  separate  parcelB  are  expensive 
operations  which  add  to  the  cost  of  the  grain 
•when  it  arrives  in  this  country  without  enhancing 
its  value.  It  is  therefore  apparently  often  shipped 
in  bulk,  and  bills  of  lading  are  given  for  un- 
divided portions  of  the  bulk.  This  is  a  great 
convenience  to  the  merchant,  for  it  enables  him 
to  sell  the  grain  in  small  parcels.  The  form 
has  been  drawn  with  special  reference  to  this 
practice,  and  the  clause  relied  upon  has  been 
inserted  in  consequence  of  it.  Then  if  the  ship- 
ment it  made  under  this  practice  (it  is  not  neces- 
sarily so  made)  the  impressed  note  is  put  in  the 
margin  of  each  bill  of  lading  to  draw  attention 
to  the  fact:  "Part  of  parcel,  shipped  without 
separation.  Each  bill  of  lading  to  bear  its  pro- 
portion of  shortage  and  damage,  if  any."  The 
London  Corn  Trade  Association's  form  of  sale 
contract,  which  was  given  in  evidence  before  me, 
contains  a  corresponding  provision:  "Should 
any  of  the  within- mentioned  quantity  form  part 
of  a  larger  quantity  ...  in  bulk,  no  separa- 
tion .  .  .  shall  be  deemed  to  be  necessary. 
All  damages  and  sweepings  .  .  .  shall  be 
shared  by  the  various  parcels  pro  rata,"  showing 
that  when  the  grain  comes  to  be  sold  the  tales 
are  made  on  the  footing  on  which  the  bills  of 
lading  are  drawn.  When  the  bill  of  lading  is 
read  by  the  light  of  these  facts  the  meaning  and 
object  of  the  clause  in  question  becomes  quite 
-plain.  It  is  put  there  for  the  purpose  of  regulat- 
ing the  rights  of  the  holders  of  the  different  bills 
of  lading  inter  $e,  and  is  not  intended  to  increase 
the  shipowner's  duty  at  all.  But  the  plaintiffs 
insist  that  the  contract  in  the  bill  of  lading  does 
not  and  is  never  intended  to  do  more  than  express 
the  agreement  between  the  shipper  and  the  ship- 
owner; in  other  words,  that  it  cannot  regulate 
the  rights  of  cargo-owners  inter  te ;  and  they 
refer  to  Porteotu  v.  Watnty  (ubi  tup.)  in  support 
of  this  contention.  No  doubt  the  primary  ooject 
of  a  bill  of  lading  is  to  evidence  the  terms  on 
which  the  shipper  and  shipowner  have  agreed  for 
the  carriage  and  delivery  of  goods,  and  Brett,  L. J. 
at  p.  542  of  3  Q.  B.  Div.,  is  reported  as  sajing : 
"The  bill  of  lading  claims  to  be  a  contract 
between  the  shipowner  and  the  person  taking  the 
bill  of  lading.  There  is  no  relation  whatever 
between  the  holders  or  takers  of  other  bills  of 
lading  and  any  one  holder  of  a  bill  of  lading. 
They  are  not  co-sureties.  When,  therefore,  it  is 
said  we  can  look  at  all  the  bills  of  lading  and  then 
divide  the  days  of  demurrage  or  the  lay  dayB 
between  them,  we  are  looking  at  other  bills  of 
lading  which  cannot  be  given  in  evidence."  These 
words  mutt,  however,  be  read  with  reference  to 
the  form  of  the  bill  of  lading  in  that  case.  That 
form  contained  no  reference  whatever  to  the 


holders  of  other  bills  of  lading.  The  action  was 
by  shipowner  against  bill  of  lading  holder  for 
demurrage.  The  bill  of  lading  contained  the 
wordB  "  on  paying  freight  for  the  said  goods  and 
all  other  conditions  as  per  charter-party."  This 
charter-party  gave  a  lien  on  all  cargo  for  demur- 
rage  at  the  port  of  discharge.  Toe  defendant 
had  always  been  ready  and  willing  to  take  his 
goods,  but  the  holders  of  bills  of  lading  for 
other  cargo  lying  on  top  had  made  default  in 
taking  their  cargo  away  so  that  the  defendant's 
goods  could  nob  be  discharged.  It  was  held 
that  by  the  terms  of  his  bill  of  hiding  contract 
the  defendant  had  rendered  himself  liable  for 
payment  of  the  demurrage,  and  that  he  could  not 
escape  by  say  ing  that  the  del  ay  was  due  to  the  negli- 
gence of  homera  of  other  bilu  of  lading.  Indeed, 
so  much  did  Brett,  L.J.  consider  the  different  bills 
of  lading  holders  Bt rangers  to  each  other  that  he 
held  that  if  the  man  in  actual  default  had  paid 
the  shipowner,  the  defendant  oould  not  have 
relied  on  the  payment  by  way  of  defence,  an 
opinion  which  involved  the  rather  startling  con- 
clusion that  if  there  had  been  goods  below 
belonging  to  a  score  of  different  bill*  of  lading 
holders,  the  full  amount  of  the  demurrage  would 
have  been  recoverable  from  each  of  them.  The 
Lord  Justice  at  p.  543  useB  these  words  :  "  I  think 
that  if  the  consignee  of  a  portion  of  the  cargo 
had  a  bill  of  lading  in  the  same  words,  and  had 
been  called  upon  to  pay  and  had  paid  the  whole 
demurrage  to  the  shipowner,  the  holder  of 
another  bill  of  lading,  if  sued,  could  not  set  that 
up  as  a  defence.  That  defence  would  arise  in 
respect  of  a  wholly  independent  contract  between 
the  shipowner  and  the  holder  of  the  other  bill  of 
lading.  He  could  not  set  it  up  as  a  defence, 
because  he  would  have  no  right  to  prove  that 
other  and  wholly  independent  contract.  I  accept 
the  proposition  that  it  would  be  no  defence  for 
the  owner  of  the  bill  of  lading  to  say  that  the 
shipowner  had  been  paid  the  same  sum  by  all  other 
hok  lersof  bills  of  ladingfor  cargo  in  the  ship."  But 
the  authority  is  in  truth  of  no  application  to  the 
present  case.  The  bill  of  lading  before  me 
appears  on  its  face  to  be  one  of  a  group.  The 
makers  and  takers  of  it  know  it  to  he  one  of  a 
group.  The  same  thing  is  no  doubt  true  in  the 
case  of  the  bills  of  lading  for  the  remainder  of 
the  bulk.  The  shipowner,  not  for  his  own 
benefit,  but  merely  for  the  benefit  of  the  various 
receivers,  subscribes  to  the  stipulation  as  to  the 
division  of  damaged  grain.  All  the  receivers  buy 
their  bills  of  lading  with  notice,  and,  in  my 
opinion,  become  bound  towards  each  other  by 
what  the  shipowner  has  done  for  them.  Even  if  it 
shonld  be  true  that  the  intention  has  not  been 
legally  effected,  and  that  the  bills  of  lading  holders 
are  not  bound  inter  te,  that  affords  no  reason 
for  saying  that  the  words  used  in  the  sttetnpt 
to  accomplish  the  intention  should  be  twisted  to 
a  purpose  for  which  they  were  never  need — namely, 
to  impose  a  heavy  obligation  on  the  shipowner. 
The  view  which  I  take  of  the  meaning  of  the  hill 
of  lading  contract  is  borne  out  by  the  practice 
followed  in  the  discharge  of  grain  cargoes  at 
V  ictoria  Docks  and  at  the  jetty  in  question.  The 
practice  is  for  the  servants  of  the  dock  company 
to  bring  the  cargo  in  the  ship's  hold  under  the 
open  hatchways;  for  this  service  the  shipowner 
pays  the  dock  company  4d.  a  ton.  The  grain  is 
I  then  lifted  by  means  of  an  elevator  out  of  the 
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hold  and  shot  from  the  elevators  into  the  barges 
of  the  consignees  ;  for  this  service  the  consignees 
pay  the  dock  company  1*.  9d.  per  ton.  If  any 
of  the  grain  is  found  to  be  heated  it  is  discharged 
on  the  quay  and  there  sorted  by  the  dock  com- 
pany's servants,  the  cost  being  oorered  by  the 
cock,  company's  charge  against  the  consignees.  In 
this  way  the  dock  company  act  as  the  agents  of 
the  ship  to  discharge  the  cargo  and  as  the  agents 
of  the  consignees  to  receive  it ;  and  the  evidence, 
tbongh  in  parts  conflicting,  satisfies  me  that  as  a 
matter  of  fact  the  receipt  of  the  grain  into  the 
elevator  is  the  receipt  by  the  dock  company,  as 
agent  for  the  consignee  or  bill  of  lading  holder. 
If  this  be  so,  the  shipowner  has  in  this  case  not 
only  discharged  the  bill  of  lading  quantity,  bat 
the  plaintiffs  have  also  received  it,  with  tho  result 
that  the  claim  for  short  delivery  fails.  It  was, 
however,  contended  on  the  plaintiffs'  behalf  that, 
whatever  the  general  practice  might  be,  the  grain 
in  this  particular  instance  was  not  in  fact  received 
by  them  until  it  was  placed  in  their  barges  or 
trucks.  It  appeared  that  upon  this  jetty  there 
were  two  elevators  belonging  to  different  owners. 
The  elevator  which  was  used  on  this  occasion 
belongs  to  a  firm  of  Thompson  and  Co.,  who  use 
it  for  the  discharge  of  their  own  vessels.  But 
sometimes  no  vessel  of  their  own  happens  to  be 
alongside,  aud  the  elevator  is  idle.  On  such 
occasions  Thompson  and  Co.  solicit  other  ship- 
owners  to  send  their  ships  to  the  wharf,  so  that 
they  may  be  discharged  by  their  elevator,  and 
tbey  have  an  arrangement  with  the  dock  com. 
pany  by  which  in  such  circumstances  they  do 
all  the  work  above  described  for  the  dock  com- 
pany  for  an  inclusive  charge  of  Is.  lid.  a  ton. 
Thus  the  dock  company  get  the  work  for  which 
they  charge  2s.  Id.  (Is.  9d.  and  4d.)  done 
for  Is.  lid.  This  course  was  followed  in 
the  present  case.  Thompson  and  Co.  were 
anxious  to  secure  a  discharge  and  delivery  by 
their  elevator  because,  I  suppece,  they  oould  do 
the  work  for  less  than  Is.  lid.  per  ton,  and  so 
make  a  profit,  and.  as  tbey  feared  that  the  job 
might  fall  into  the  hands  of  the  owner  of  the 
rival  elevator,  they  went  to  the  defendants  and 
induced  the  defendants  to  send  the  ship  to  the 
part  of  the  jetty  where  their  elevator  stands. 
It  was  said  by  the  plaintiffs  that  the  defendants, 
by  allowing  the  vessel  to  go  under  Thompson's 
elevator  in  these  circumstances,  made  Thompson 
and  Co.  their  agents,  and  that  all  the  work, 
whether  done  on  the  ship  or  in  the  elevator  or 
on  the  quay,  was  therefore  done  by  the  defen- 
dants, I  do  not,  however,  take  this  view  of  the 
matter.  Neither  the  plaintiffs  nor  the  defendants 
had  anything  to  do  with  the  arrangement 
between  the  dock  company  and  Thompson,  and 
when  the  time  for  paying  for  the  work  arrived, 
debit  notes  were  sent  in  by  the  dock  company  to 
the  ship  and  cargo-owners  for  the  -id.  and  Is.  9d.. 
just  as  though  no  suoh  arrangement  existed.  I 
wish  to  add  that  the  practice  at  these  docks 
appears  to  have  been  substantially  the  same  for 
the  last  thirty  years,  although,  no  doubt,  elevatoi-s 
have  only  recently  come  into  use.  Dealing  with 
the  question  in  1874,  Brett,  J.,  after  stating  the 
practice  in  relation  to  the  delivery  of  bales  of 
hides,  says :  "  I  am  of  opinion  that  the  moment 
the  shipowner  has  cleared  the  goods  from  the 
•deck  he  ceases  to  be  responsible  in  any  way  for 
them ;  and  that,  whatever  remedy  the  plaintiffs 


may  have  against  the  dock  company  or  anyone 
else,  they  cannot  under  the  circumstances  charge 
the  shipowner  with  the  loss  of  the  bale " :  (see 
Petrocochino  v.  Bott,  L.  Rep.  9  C.  P.,  at  p.  361). 
It  is  perhaps  necessary  to  mention  one  other 
matter.  It  appeared  that  when  Thompson's  men 
in  working  out  the  ship  came  across  the  heated 
grain,  they  notified  the  circumstance  to  the  dock 
clerks,  and  after  the  apportionment  the  clerks,  in 
the  ordinary  course  of  their  duty,  entered  the 
108  quarters  in  the  dock  books  as  belonging  to  Mr. 
PauL  The  plaintiffs  suggested  that,  even  if  there 
was  no  short  delivery,  this  was  a  conversion.  To 
this  there  are  two  answers.  The  first  is  that 
there  was  no  conversion  ;  the  book  entry  inter- 
fered in  no  way  with  the  plaintiffs'  rights — the 
plaintiffs  might  have  taken  away  the  108  quarters 
at  any  moment,  and  no  one  would  have  objected. 
The  second  answer  is  that,  even  if  there  was  a 
conversion,  it  was  not  by  the  defendants ;  they, 
as  I  have  already  said,  had  finished  with  the 
goods  when  they  delivered  the  grain  into  the 
elevator.  The  fact  is  that  the  plaintiffs  did  not 
want  the  108  quarters.  They  preferred  their 
action  for  short  delivery.  If  they  had  taken  the 
108  quarters,  as  they  might  have  done  at  any 
moment  if  they  had  wished,  they  would  have  been 
left  with  an  action  for  breach  of  the  duty  to 

Eroperly  sort  and  apportion — an  action  which,  if 
rought  against  the  present  defendants,  would 
have  failed,  as  this  action  fails,  on  the  ground 
that  the  defendants  had  entered  into  no  contract 
to  do  the  work  of  sorting  and  apportioning. 
There  must  be  judgment  for  the  defendants  with 
costs,  and  for  the  defendants  on  the  counter- 
claim for  freight. 

Solicitors  for  plaintiffs,  Lowless  and  Co. 
Solicitors  for  defendants,  Botlerdl  and  Roche, 


Monday,  Feb.  29. 

( Before  Lord  Alvkrstonk.  C. J.,  Wills  and 

Kennedy,  JJ.) 
Millard  (app.)  v.  Balby-with  Hexthorpe 
Urban  District  Council  (reaps.),  (a) 
Public  health  —  Street    not  repairable  by  tn- 
habitants  at  large — Expense*  of  sewering  and 
paving — Liability  of  owner  of  premises — Owner 
at  date  of  completion  of  work  not  owner  at  date 
of  demand — Liability  of  person  not  owner  at 
date  of  demand— Public  Health  Act  1875  (38  & 
39  Vict.  c.  55),  ss.  150,  257. 

Under  sect.  150  of  the  Public  Health  Act  1875, 
notices  were  served  by  an  urban  authority  upon 
the  owners  of  premises  fronting  or  abutting  on  a 
street  (not  being  a  highway  repairable  by  the 
inhabitants  at  large)  to  sewer,  pave,  and  make 
up  the  street.  These  notices  not  having  been 
complied  with,  the  urban  authority  executed  the 
necessary  works  and  apportioned  the  expenses 
upon  the  owners  of  premises  fronting  on  the 
street.  The  appellant,  both  at  the  time  of  the 
notice  to  pave  and  it  the  time  of  the  completion 
of  the  works  by  the  urfcan  authority,  was  the 
owner  of  premises  fronting  the  street ;  but  before 
the  date  of  the  notice  of  apportionment  and  of 
the  demand  upon  him  to  pay  the  amount  appor. 
tioned  on  his  premises,  he  had  ceased  to  be 

(a)  Baporttd  by  W.  W.  Ork.  Esq.,  Btrrliter-41-Law. 
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owner,  having  sold  the  premises,  and  upon  the 
date  of  demand  of  such  amount  he  teas  not 
owner  of  the  premises. 

Upon  summary  proceedings  before  justices  to 
recover  the  amount  apportioned  on  the  premise*, 
from  the  appellant  as  being  the  "owner  in 
default  "  within  the  meaning  of  sect.  150  .- 

Held,  but  only  upon  the  authority  of  the  case  of  Reg. 
v.  Swindon  New  Town  Local  Board  (40  L.  T. 
Rep.  424 ;  If.  Div. 305),  that, notwithstanding 
the  words  in  sect.  257  of  the  Act  that  such  ex- 
penses may  be  recovered  by  the  local  authority 
"from  any  person  who  is  the  owner  of  such  pre- 
mises when  the  works  are  completed,"  the  appel- 
lant not  having  been  the  owner  at  the  date  of 
the  demand  upon  him  to  pay  the  apportioned 
amount,  was  not  the  "  owner  in  default  "  within 
the  meaning  of  sect.  150,  although  he  was  the 
owner  of  the  premises  at  the  time  when  the  work* 
icere  completed,  and  that  therefore  he  was  not 
liable  to  pay  the  expenses.  To  be  the  "  owner  in 
default"  in  such  case*,  a  person  must  be  the 
owner  not  only  at  the  time  when  the  works  are 
completed,  but  also  at  the  time  when  the  appor- 
tioned amount  is  demanded  from  him. 

Reg.  r.  Swindon  New  Town  Local  Board  (nbi 
nap.)  followed  but  questioned. 

Case  stated  by  justices  of  the  peace  for  the  West 
Riding  of  the  county  of  fork. 

At  the  court  of  summary  jurisdiction  sitting  at 
Doncaster,  being  a  petty  sessional  court,  a  com. 
plaint  was  preferred  by  the  Balby-with-Hexthorpe 
Urban  District  Council  (the  respondents;  against 
Samuel  Millard,  of  Catr-bill,  Balby.  builder  (the 
appellant),  for  that  the  respondents  having,  in 
accordance  with  the  provisions  in  that  behalf  of 
the  Public  Health  Act  1875,  executed  or  caused 
to  be  executed  certain  works,  to  wit,  sewered, 
levelled,  paved,  metalled,  flagged,  channelled,  and 
made  good  a  certain  Btreet  called  Carr-hill  road 
within  the  district  of  the  respondents,  not  being 
a  highway  repairable  by  the  inhabitants  at  large, 
and  that  the  appellant  was  the  owner  and 
occupier  of  certain  premises,  formerly  a  stable, 
sheds,  and  buildings,  situate  in  Carr-hill-road, 
being  premises  fronting  orabuttingupon  Carr-hill- 
road,  and  that  the  respondents  had  incurred 
expenses  to  the  amount  of  451.  11*.  7d.  in  the 
execution  of  the  works,  and  that  the  respondents 
within  Bix  calendar  months  then  last  past — 
namely,  on  the  20th  May  1903 — had  duly  caused 
to  be  served  on  the  appellant  a  notice  in  writing 
demanding  payment  of  the  sum  of  45?.  11*.  7d., 
and  that  sum,  or  any  part  of  it,  had  not  been 
paid  to  the  respondents  by  the  owner  or  occupier 
of  the  premises,  or  by  any  person  on  their  behalf, 
and  that  there  was  then  due  and  owing  by  the 
appellant  to  the  respondents  the  sum  of 
45i.  11*.  7d\,  with  7*.  3d.  interest  thereon,  at  the 
rate  of  5  per  cent,  per  annum  from  the  date  of 
the  service  of  the  notice  of  demand. 

The  information  was  heard  by  the  justices  on 
the  28th  July  1903,  when  they  found  that  the 
respondents  were  entitled  to  recover  from  the 
appellant  the  sum  of  45/.  11*.  7d.,  with  interest 
as  aforesaid,  and  they  made  an  order  directing 
payment  thereof  accordingly. 

Upon  the  hearing  of  the  information  the 
following  facta  were  proved  or  admitted. 

Carr-hill,  mentioned  in  the  information,  was  a 
street  not  being  a  highway  repairable  by  the 


inhabitants  at  large,  situate  within  the  respon- 
dents' urban  district,  and  on  and  before  the  8th 
June  1899  such  street  was  not  sewered,  paved, 
Ac,  and  made  good  to  the  satisfaction  of  the 
respondents. 

Before  the  8th  June  1899  the  respondents,  in 
compliance  with  the  provisions  of  sect.  150  of  the 
Public  Health  Act  1875,  caused  plans  and 
sections  of  the  structural  works  intended  to  be 
executed  under  the  section  and  an  estimate  of  the 
probable  cost  thereof  to  be  prepared  under  the 
direction  of  their  surveyor,  such  plans,  sections, 
and  estimates  being  prepared  in  accordance  with 
the  provisions  of  the  section,  and  being  deposited 
for  inspection  as  thereby  required,  and  on  the 
8th  June  181)9  the  appellant  was  the  owner  of 
certain  premises  fronting,  adjoining,  and  abutting 
on  such  parts  of  the  street  called  Carr-hill  a» 
required  to  be  sewered,  paved.  &c,  and  made  good, 
and  on  the  8th  June  1899  the  respondents  served 
upon  all  the  owners  (including  the  appellant)  of 
premises  fronting,  adjoining,  or  abutting  on  such 
parts  of  the  street  as  required  to  be  sewered, 
paved,  &c,  and  made  good,  notices  requiring  such 
owners  to  sewer,  level,  pave,  <£c,  and  make  cood 
suchpartB  of  the  street  called  Carr.  hill  as  afore- 
said, such  notices  being  in  the  form  prescribed  by 
the  Public  Health  Act  187">. 

Such  notices  were  not  complied  with  by  the 
persons  to  whom  they  were  addreued,  and  after 
the  expiration  of  one  calendar  month  from  the 
date  of  such  notices  the  respondents  executed  the 
works  mentioned  therein,  and  such  works  were 
completed  on  the  4th  Dec.  1901. 

In  tbe  course  of  the-  execution  of  the  worka 
mentioned  in  tbe  notice  tbe  respondents  incurred 
certain  expenses,  which  were  duly  apportioned  by 
the  surveyor  of  the  respondents  upon  the  owners- 
in  default  (being  tbe  persons  who  were  on  the 
4th  Dec.  1901,  the  date  of  completion  of  tbe 
works,  the  owners  of  premises  fronting,  adjoining, 
or  abutting  on  such  parts  of  tbe  Btreet  called 
Carr-hill  as  required  to  be  sewered,  levelled,  paved. 
Xc,  and  made  good),  according  to  tbe  frontage  of 
their  respective  premises. 

On  the  4th  Dec.  1901  the  appellant  was  the 
owner  of  certain  premises  fronting,  adjoining,  or 
abutting  on  such  parts  of  tbe  street  called  Carr- 
hill  as  required  to  be  sewered,  levelled,  paved,  and 
made  good  as  aforesaid,  and  the  surveyor  of  the 
respondents  duly  apportioned  upon  the  appellants 
and  hia  premises  the  sum  of  45/.  11*.  7a.,  as  the 
proportion  due  from  the  appellant  in  respect  of 
bis  premises  of  the  expenses  incurred  by  the 
respondents  in  the  execution  of  tbe  works. 

A  formal  notice  in  writing  of  such  apportion- 
ment, dated  the  18th  Nov.  1902,  was  on  the  24th 
Nov.  1902  personally  served  by  the  respondent* 
upon  the  appellant  in  accordance  with  the  pro- 
visions of  tect.  257  of  the  Public  Health  Act  1©75. 
and  tbe  appellant  did  not  within  three  months 
from  the  service  on  him  of  such  notice  of  appor- 
tionment by  written  notice  dispute  the  same. 

On  the  20th  May  1903  a  formal  demand  in 
writing  for  payment  of  the  sum  of  451.  11*.  Id. 
was  personally  served  by  the  respondents  upon 
the  appellant  in  accordance  with  tbe  provisions  of 
sect.  257  of  tbe  Pnblic  Health  Act  1875,  and  s  jcb 
notice  contained  a  claim  for  interest  at  the  rate 
of  5  per  cent,  upon  the  above  sum  from  tbe  date 
of  service  of  such  notice  until  payment  of  the- 
sum. 
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The  appellant  had  not  paid  the  452.  lis.  7(2.  and 
interest,  or  any  part  thereof,  before  the  25th  July 
1903. 

On  the  20th  March  1902  the  appellant  entered 
into  a  contract  for  the  sale  of  bis  premises  in  Carr- 
hill,  and  on  the  25th  April  1902  the  premises  were 
duly  conveyed  by  the  appellant  to  a  brewery 
ootupany. 

[The  evidence  adduced  in  support  of  the  facts 
above  stated  to  be  proved  was  set  out  in  the  case.] 

The  appellant  admitted  that  the  plans,  specific** 
tiona,  Ac.,  were  duly  prepared  and  deposited,  and 
that  the  notice  of  the  8th  June  1899  was  duly 
served  by  the  respondents  upon  the  appellant, 
and  that  on  the  8th  June  l899  (the  date  of 
service  of  such  notice)  he  was  the  owner  of  the 
premises  fronting,  adjoining,  or  abutting  on  such 
parts  of  Carr-hill  as  were  the  subject  of  the 
notice,  and  that  he  remained  owner  from  that 
date  op  to  the  20tb  March  1902,  and  that  the 
works  were  not  executed  by  the  persons  liable  to 
execute  the  same. 

He  admitted  that  certain  expenses  had  been 
incurred  l>y  the  respondents  in  the  execution  of 
works  in  Carr-hill,  and  that  the  apportionment  was 
duly  made  and  that  notice  thereof  was  duly 
served  upon  him,  and  that  the  amount  apportioned, 
if  recoverable  at  all,  was  correct  and  recoverable  in 
full,  and  that  the  apportionment  was  not  disputed 
in  manner  provided  by  sect  257  of  the  Public 
Health  Act  1875;  and  that  the  apportioned 
amount  was  duly  demanded  as  alleged  by  the 
respondents,  and  that  he  had  not  paid  tho  sum  of 
45/.  lis.  7d.  and  interest,  or  any  part  thereof. 

On  the  part  of  the  appellant  it  was  contended 
iinter  alia)  that  by  law  the  appellant  was  required 
to  be  the  owner  of  the  premises  both  in  Dec.  1901, 
when  the  work  was  found  by  the  justices  to  have 
been  completed,  and  also  on  the  20th  May  1903, 
the  day  of  the  date  of  the  demand,  and  that  as  the 
justices  had  found  as  a  fact  that  the  appellant 
was  not  such  owner  on  the  20th  May  1903,  the  com- 
plaint should  have  been  dismissed  on  that  ground, 
as  well  as  on  the  other  grounds. 

On  the  part  of  the  respondents  it  was  (inter 
alia)  contended  that  the  appellant  was,  on  his  own 
admission,  the  owner  of  the  premises,  the  subject 
of  these  proceedings,  on  the  8th  June  ISI'9  and 
from  that  date  up  to  and  including  the  20th 
March  1902,  and  that  it  was  not  contended  that 
the  appellant  was  the  owner  on  the  20th  May  1903, 
the  date  of  the  demand. 

That  the  appellant  was  not  required  by  law  to 
be  the  owner  of  the  premises  both  at  the  date  of 
completion  of  the  works  and  at  the  date  of 
demand,  but  that  by  virtue  of  sect.  257  of  the 
Public  Health  Act  1875,  the  apportioned  expenses 
with  interest  were  summarily  recoverable  from 
the  person  who  was  the  owner  of  the  premises  at 
the  time  the  works  were  completed  for  which  such 
expenses  had  been  incurred,  and  that  as  the  ap- 
pellant had  b/en  proved  to  be  the  owner  at  the 
time  the  works  were  completed  he  was  liable 
to  pay  Buch  expenses,  notwithstanding  the  fact 
that  the  appellant  was  not  the  owner  thereof  at 
the  date  of  service  of  demand  therefor.  In  sup- 
port of  this  contention  the  case  of  Be  BetUsworth 
lad  Richer  (58  L.  T.  Rep.  796 ;  37  Ch.  Div.  5a'.), 
was  cited  on  behalf  of  the  respondents. 

The  justices  were  of  opinion  that  the  respon* 
dents  in  exercise  of  the  powers  conferred  on  them 
hy  sect  150  of  the  Public  Health  Act  1875,  had 


executed  certain  street  works  in  Carr-hill,  a  street 
within  the  district  of  the  respondents  not  being 
a  highway  repairable  by  the  inhabitants  at  large, 
and  that  the  respondents  incurred  certain  ex- 
penses in  the  execution  of  such  works,  which 
expenses  the  respondents  were  entitled  to  appor- 
tion upon  and  recover  from  the  owners  of  pre- 
mises fronting  Carr-hill,  as  aforesaid,  of  whom 
the  appellant  was  one;  that  suoh  expenses  were 
duly  apportioned  and  demanded  and  that  all  the 
provisions  of  the  Public  Health  Act  1875,  relative 
to  the  matter  at  issue,  had  been  duly  complied 
with  by  the  respondents,  and  that  such  facts  as 
were  required  to  be  proved  by  the  respondents 
had  been  duly  proved,  and  that  the  submissions 
in  point  of  law  on  the  part  of  the  respondents  were 
supported  by  the  authorities  cited,  and  that  the 
appellant  was  liable  to  pay  to  the  respondents  the 
sum  of  451. lis.  7<2.,  the  amount  apportioned  in 
respect  of  his  property  in  Carr-hill,  together  with 
7s.  '.id.  for  interest  thereon,  and  22. 11«.,  the  costs 
of  these  proceedings,  and  they  accordingly  made 
an  order  for  payment  thereof  by  the  appellant  by 
instalments  of  52.  per  month. 

The  questions  for  tbe  opinion  of  the  court  were 
whether  there  was  any  evidence  to  justify  the 
justices  in  finding  the  facts  set  out  in  the  case, 
and  whether  (if  they  were  justified  in  so  finding) 
they  came  to  a  correct  determination  and  decision 
in  point  of  law ;  and  if  not  what  should  be  done 
in  the  premises. 

The  Public  Health  Act  1875  (38  A  39  Vict.  c.  55) 
provides  : 

Sect.  15';.  Where  any  street  within  any  urban  district 
(not  being  a  highway  repairable  by  the  inhabitant*  at 
large),  or  the  carriage  way,  footway,  or  aiij'  other 
part  of  soon  atrest,  is  not  sewered,  levelled,  paved, 
metalled,  digged,  channelled,  and  made  good,  or  is  not 
lighted  to  tbe  satisfaction  of  tho  urban  authority,  such 
authority  may,  by  notice  addressed  to  the  respective 
owners  or  occupiers  of  the  premises  fronting,  adjoining, 
or  abutting  on  snob  parts  thereof  as  may  be  required 
to  be  sewered,  levelled,  paved,  metalled,  nagged,  or 
channelled,  or  to  be  lighted,  require  tbem  to  sewer, 
level,  pave,  metal,  flag,  channel,  or  make  good,  or  to 
provide  proper  means  for  lighting  tbe  same  within  a 
time  to  be  speaifled  in  sneh  notice.  ...  If  such 
notice  is  not  complied  with,  the  urban  authority  may, 
if  they  think  fit,  execute  the  worka  mentioned  or  referred 
to  therein ;  and  may  recover  in  a  summary  manner  the 
expenses  incurred  by  them  in  so  doing  from  tbe  owners 
in  default,  according  to  the  frontage  of  their  renpective 
premises,  and  in  suoh  proportion  as  is  settled  by  the 
surveyor  of  the  urban  authority,  or  (in  case  of  dispute) 
by  arbitration  in  manner  provided  by  this  Aot ;  or  the 
urban  authority  may  by  order  declaro  the  expenses  so 
in  our  red  to  be  private  improvement  expenses. 

Sect  257.  Where  any  looal  authority  have  incurred 
expenses  for  the  repayment  whereof  the  owner  of  the 
premises  for  or  in  respect  of  whioh  tbe  same  are 
incurred  is  made  liable  under  this  Aot  or  by  any  agree- 
ment with  tbe  local  authority,  aooh  expenses  may  be 
recovered,  together  with  interest  at  a  rate  not  exceed- 
ing five  pounds  per  oentom  per  annum,  from  the  date 
of  service  of  a  demand  for  tho  name  till  payment  thereof, 
from  *ny  person  who  ie  the  owner  of  such  premises 
when  the  works  are  completed  for  which  suoh  expenses 
have  been  incurred,  sad  until  recovery  of  sn^h  expenses 
and  interest  the  same  shall  be  a  oharge  on  tho  premises 
in  respect  of  whioh  they  were  incurred.  In  all  sum- 
mary proceeding*  by  a  local  authority  for  the  recovery 
of  expenses  in  our  red  by  tbem  in  works  of  private 
improvement,  the  time  within  such  proceedings  may  bo 
U^an  Hhall  be  reokonei  from  the  date  of  the  service  of 
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notioe  of  demand.  Where  iDch  expenses  here  been 
settled  and  apportioned  by  the  surveyor  of  the  local 
authority  as  payable  by^suob  owner  each  apportionment 
shall  be  bindinf  and  conclusive  on  each  owner,  unlees 
within  three  months  from  serrioe  of  notioe  on  htm  by 
the  local  authority  or  their  surveyor  of  the  amount 
settled  by  the  surveyor  to  be  due  from  such  owner,  he 
shall  by  written  notice  dispute  the  same. 

The  local  authority  may,  by  order,  declare  any  such 
ci  pec  sea  to  be  payable  by  annual  instalments  within  a 
period  not  esoec<ling  thirty  jcirs,  with  interest  at  a  rate 
not  exceeding  five  pounds  per  centum  per  annum  until 
the  whole  amount  is  paid :  and  any  moh  instalments 
and  interest,  or  any  part  thereof,  may  be  recovered  in 
a  nummary  manner  from  the  owner  or  ocoupier  for  the 
time  being  of  snob  premises,  and  may  be  deducted 
from  the  rent  of  suoh  premises  in  the  same  proportions 
as  are  allowed  in  the  oaae  of  private  improvement  rates 
under  this  Act 

Itrael  Davit  for  the  appellant. — The  justices 
were  wrong  in  holding  that  it  was  not  necessary 
that  the  appellant  should  be  owner  at  the  date  of 
the  demand.  To  render  the  appellant  liable  to 
the  paving  expenses  under  sect.  150,  it  is  neces- 
sary that  he  should  be  owner  not  only  at  the  date 
of  the  completion  of  the  works,  but  also  at  the 
date  of  demand  for  payment  of  the  expenses. 
The  exact  point  was  raised  in  the  case  of  Reo.  v. 
Swindon  New  Town  Local  Board  (4  Q.  B.  Dir. 
305,  reported  as  Hinton  v.  Swindon  New  Town 
Local  Board,  40  L.  T.  Rep.  424),  and  it  was  there 
decided  that  the  person  who  is  made  liable  for 
these  paving  expenses  under  sect.  150  is  the  person 
who  was  owner  not  only  at  the  date  of  com- 

Sletion  of  the  works,  but  also  at  the  date  of  the 
emand.  Such  [person  is  the  "  owner  in  default " 
within  the  meaning  of  that  section,  and  the  judg- 
ment of  Cookburn,  C.J.  in  that  case  is  absolutely 
conclusive  upon  the  point  that  it  is  not  enough 
that  the  person  sought  to  be  charged  with  the 
expenses  should  have  been  owner  at  the  time  the 
work  was  completed,  but  he  must  also  be  owner 
at  the  time  wnen  payment  is  demanded.  Cock- 
burn,  C.J.  says  that  the  "  owner  in  default " 
must  be  "  a  person  who  continues  to  be  owner  at 
the  time  the  work  is  completed,  and  when  the 
money  laid  out  upon  it  is  demanded  from  him  " ; 
and  he  repeats  the  same  view  in  later  parts  of  his 
judgment,  and  emphasises  the  fact  that  if  the 
owner  has  ceased  to  be  owner  before  the  money 
is  demanded,  then  "  he  cannot  be  said  to  be  the 
owner  in  default  at  the  time  the  money  is  de- 
manded, and  when  another  has  stepped  into  his 
shoes  and  become  the  owner."  There  is  nothing 
due  until  apportionment  and  demand.  The 
scheme  of  the  Act  is  not  to  create  a  debt,  and 
does  not  create  a  debt,  but  to  provide  that  the 
burden  goes  with  the  benefit.  It  creates  a  charge 
on  the  property,  and  that  charge  may  be  enforced 
in  various  ways.  It  may  be  enforced  by  this 
summary  jurisdiction,  if  there  is  a  person  who 
satisfies  the  definition  of  "owner  in  default"; 
or  it  may  be  enforced  by  a  private  improvement 
rate  under  sect.  213,  which  is  the  alternative 
remedy.  There  are  three  or  four  sections  of  the 
Act  to  be  looked  at,  sect.  150,  by  the  3rd  para- 
graph of  which  the  urban  authority  have  power 
to  declare  these  expenses  to  be  private  improve- 
ment expenses,  sects.  213  and  214,  which  deal 
with  private  improvement  expenses,  and  sect.  257, 
which  provides  for  the  recovery  of  these  expenses 
from  owners.  Sect.  257  would  appear  to  be 
against  the  appellant  except  for  the  construction 


placed  on  the  word  "  owner  "  by  the  case  referred 
to.  [Lord  Alverstonk,  C.J.  —  That  section 
would  seem  to  put  completion  as  the  test  of 
liability.]  By  itself  it  does,  but  the  word 
"  owner  "  in  that  section  has  been  interpreted  as 
meaning  only  an  owner  in  possession  at  the  time 
the  notice  of  apportionment  and  demand  is  given. 
The  case  of  Reg.  v.  Swindon  New  Town  Local 
Board  (ubi  tup.)  reconciled  these  sections  once  for 
all,  and  persons  were  entitled  to  rely  upon  that 
decision,  which  says  that  the  "'owner  in  default" 
must  be  the  person  who  was  the  owner  not  only 
when  the  work  was  completed,  but  also  at  the  time 
when  notice  of  demand  was  given.  The  matter 
was  considered  by  North,  J.,  a*  between  vendor 
and  purchaser,  in  Re  Beltetworth  and  Richer  (5ft 
L.  T.  Rep.  796;  37  Ch.  Div.  535)  who  disregarded 
every  section  except  sect.  257.  The  learned  judge 
made  observations  there  with  regard  to  the 
Swindon  case  (ubi  tup.),  which  were  wholly  obiter, 
and  the  cane  merely  decides  that,  as  between  a 
vendor  and  a  purchaser,  the  expenses  become  a 
charge  on  the  property  from  toe  date  of  com- 
pletion of  the  work,  but  it  is  not  a  decision  as  to 
this  summary  remedy.  It  is  only  a  decision  as  to 
when  the  expenses  become  a  charge  on  the  pro- 
perty. There  is  a  distinction  between  the  time 
when  the  expenses  become  a  charge  on  the  pro- 
perty and  the  time  when  they  can  be  recovered 
summarily  in  the  nature  of  a  debt ;  and  therefore 
the  cases  which  say  that  the  expenses  are  a 
charge  on  the  property  from  the  time  when  the 
work  is  completed  are  not  of  necessity  incon- 
sistent with  those  that  say  that  you  can  recover 
only  from  a  particular  owner  who  was  the  owner 
at  the  time  when  the  amount  was  demanded. 
[Wills,  J. — I  do  not  find  in  the  Act  any  state- 
ment that  the  man  who  is  liable,  and  from  whom 
the  expenses  may  be  recovered  must  necessarily 
be  the  owner  when  the  demand  is  made.]  There 
is  no  express  statement  to  that  effect,  but  taking 
the  sections  together  they  mean  that,  and  that 
was  the  meaning  placed  on  them  by  this  court  in 
the  Swindon  case  (ubi  tup.).  [Lord  Alverstonk, 
C.J. — That  particular  distinction  between  com- 
pletion and  demand,  although  it  was  discussed 
by  North,  J.  on  the  charging  point,  has  new 
been  expressly  raised  on  this  point  until  this 
case.]  That  is  so,  and  the  view  of  North,  J.  in 
Re  Bettetworth  and  Richer  {ubi  tup.)  has  not  been 
entirely  accepted,  as,  for  instance,  in  Re  Bmr 
(60  L.T.  Rep.  412;  40  Ch.  Div.  572;.  He  also 
referred  to 

We«t  v.  Dovcnman,  42  L.  T.  Rep.  310;  14  Ch.  Div. 
Ill; 

Tottenham  Local  Board  v.  Rowell,  43  L.  T.  Rep 
616  ;  15  Ch.  Div.  378. 

Macmorran,  K.C.  (Scholefield  with  him)  for  the 
respondents. — The  justices  were  right  in  holding 
that  the  appellant  was  liable  to  pay.  As  far  as 
the  susnmary  remedy  is  concerned,  this  is  a  new 
point;  but  my  proposition  is  that  the  summary 
remedy  arises  at  the  same  time  as  the  charge, 
that  is  to  say,  that  the  person  liable  is  to  be 
determined  at  the  time  that  the  oharge  takes 
effect,  namely,  upon  the  completion  of  the  work, 
and  when  the  cases  are  looked  at  it  will  be  seen 
that  that  is  so.  That  part  of  the  judgment  of 
Cookburn,  C.J.  in  Reg.  v.  Swindon  New  Town 
Local  Board  {ubi  tup.),  which  points  to  a  contrary 
view,  was  really  obiter  and  must  be  disregarded. 
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Sect.  257  is  the  only  section  which  provides  for 
the  recovery  of  these  expenses,  and  it  says  that 
such  expenses  are  to  be  recovered  "from  any 
person  who  is  the  owner  of  such  premises  when 
the  works  are  completed,"  and  until  recovery  the 
sume  "  shall  be  a  charge  upon  the  premises." 
These  words  were  considered  by  North,  J.  in  Re 
Bettetworth  and  Richer  (ubi  sup.),  and,  after 
saving  (37  Ch.  Div.,  at  p.  539)  that  the  expenses 
are  charged  from  the  time  of  the  completion  of  the 
work,  he  goes  on  to  say :  "  It  is  quite  true  that 
the  owner  cannot  be  compelled  to  pay  till  the 
total  costs  have  been  made  out  and  apportioned 
between  the  owners,  and  notice  has  been  served, 
and  he  has  had  three  months  to  dispute  the 
apportionment,  and  at  the  end  of  the  three 
months  he  had  written  demand  served  upon  him. 
The  Act  says  payment  may  be  recovered  from 
the  person  who  is  owner  at  the  time  when  the 
works  are  completed,  and  he  is  the  person  charged 
under  the  Act."  In  that  case  there  was  an  open 
contract  of  sale,  and  the  question  was  as  between 
the  vendor  and  the  purchaser,  who  was  liable  to 
bear  the  charge.  The  decision  was  that  the 
vendor  was  liable  to  indemnify  the  purchaser 
because  th»  charge  had  taken  effect  before  the 
sale ;  and  North,  J.  points  out  that  the  person 
who  is  really  liable  personally  is  the  person  who 
was  owner  at  the  time  the  work  was  completed. 
That  case  has  frequently  come  before  the  courts 
and  has  never  been  called  in  question.  In 
the  Sunndon  case  (ubi  tup.),  Cock  burn,  C.J. 
seems  to  assume  that  the  personal  liability 
arises  immediately  the  work  is  completed,  and 
that  the  previous  owner  at  the  time  the  work 
is  completed  becomes  liabie  because  the  money 
becomes  forthwith  payable.  He  treats  the  two 
things,  the  completion  and  the  demand,  as  being 
the  same  thing,  and  be  assumes  that  tbe  person 
who  was  the  owner  when  the  work  was  completed 
ib  liable  because  the  expenses  would  be  demanded 
at  once.  He  does  not  appreciate  the  fact  that 
there  is  an  interval  between  tbe  two  things,  and 
he  does  not  deal  with  the  case  where  there  would 
be  such  interval ;  and,  moreover,  what  he  says 
about  the  time  of  demand  is  really  obiter. 
[Kennedy,  J. — Is  there  any  distinction  in  sub- 
stance between  this  Act  and  the  Acts  under  which 
West  v.  Doicnman  (ubi  tup.)  was  decided?  If 
not,  it  would  seem  from  what  Brett,  L  J.  there 
says,  that  there  is  no  liability  at  all  until 
apportionment.'  There  does  not  seem  to  be  any 
distinction  between  the  Acts  ;  there  is  a  liability 
before  apportionment,  though  it  cannot  be 
actually  enforced  by  summary  proceedings  until 
all  the  steps  are  taken.  The  case  of  Mornteg 
Local  Board  v.  Monarch  Invetiment  Building 
Society  (61  L.  T.  Rep.  867 ;  24  Q.  B.  Div.  1), 
related  to  a  question  of  cbarge,  but  the  court 
there  pointed  out  that  although  certain  steps 
were  necessary  to  be  taken  before  the  liability  could 
be  enforced,  the  liability  existed)  all  the  time. 
Esher,  M.R.  said:  "  The  charge  exists,  though 
the  exact  amount  charged  may  not  exist."  So, 
without  regard  to  the  person  liable,  the  personal 
liability  exists  against  somebody,  though  it  is  not 
ascertained.  Though  the  Swindon  case  (ubt  sup.) 
has  not  been  referred  to  in  recent  cases,  the  case 
of  Re  Bettetworth  and  Richer  (ubi  sup.)  has  been 
referred  to  with  approval  by  the  Court  of  Appeal 
in  several  recent  cases,  as  in  Stock  v.  Meakin  (82 
L.  T.  Rep.  248  ;  (1900;  1  Ch.  683),  where  the 
VoL  XC,  2327. 
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Court  of  Appeal  applied  to  the  Private  Street 
Works  Act  1892,  tne  decision  already  given  by 
North,  J.  in  Bettetworth  and  Richtr  (ubi  Bit  j)). 
and  Williams,  L.  J.,  who  delivered  the  considered 
judgment  of  tbe  court,  seems  to  imply  that  the 
personal  liability  is  one  which  arises  when  the 
works  are  completed,  although  it  cannot  be 
enforced  till  afterwards.  In  Surteet  v.  Woodhoute 
(88  L.  T.  Rep.  407 ;  (1903)  1  K.  B.  396),  the 
Court  of  Appeal  simplv  followed  Stock  v.  Meakin 
(ubi  tup.).  If  tbe  charge  were  enforced,  the 
person  who  was  liable  when  the  works  were  com- 
pleted as  between  vendor  and  purchaser  would  be 
eventually  liable,  and  sect.  257  does  appear  to 
justify  the  proceedings  by  the  local  authority  in 
this  caw,  because  it  makes  the  person  liable  to 
them  directly  who  is  owner  when  the  works  are 
completed  ;  and  if  that  person  is  not  personally 
liable,  then  the  result  is  that  there  ib  nobody 
against  whom  there  is  a  personal  liability. 

Israel  Davit  in  reply. 

Lord  Alverstone,  C.J. — I  have  no  hesita- 
tion in  saying  that  if  the  matter  was  res 
integra,  I  BnouJd  have  very  great  difficulty  in 
coming  to  the  conclusion  which  is  expressed  by 
the  judgment  of  Cockburn,  C.J.  in  the  case  of 
Reg.  v.  Swindon  New  Town  Local  Board  (ubi 
tup.).  It  seems  to  me  that  if  sect.  257  of  the 
Public  Health  Act  1875  is  looked  at,  the  person 
who  is  to  pay  is  clearly  defined;  but  I  have 
always  held,  and  still  maintain  the  view  strongly, 
that  where  there  has  been  a  clearly  expressed 
opinion  or  decision  whioh  is  under  ordinary 
circumstances  binding  on  this  court,  unless  we 
can  see  that  the  judgment  has  proceeded  on  a 
mistake  of  fact,  or  that  the  particular  point  has 
not  been  raised  so  that  the  opinion  was  clearly 
obiter,  we  ought  not  to  draw  fine  distinctions.  It 
is  Tery  important  that  we  should  do  so,  because, 
as  has  been  pointed  out,  persons  will  act,  and 
ought  to  act,  on  such  decisions,  and  those  deci- 
sions may  influence  their  conduct  to  a  consider- 
able extent;  and,  moreover,  this  is  one  of  those 
matters  which,  no  doubt,  would  be  pretty  well 
known  by  persons  dealing  with  local  government 
matters.  Looking  at  the  case  of  Reg.  v.  Swindon 
New  Town  Local  Board  (ubi  tup.),  I  must  say  it  is 
quite  impossible  to  bold  that  what  Cockburn,  C.J. 
there  said  as  to  the  date  of  demand  was  a  mere 
matter  of  dictum  or  not  a  matter  of  judgment 
in  that  case.  The  point  had  there  been  raised, 
and  three  times  over  Cockburn,  C.J.  in  his  judg- 
ment does  refer  to  it,  and,  speaking  of  sect.  150,  he 
adds  the  wordB  (4  Q.  B.  Div.,  at  p.  307) :  *'  We  have 
tbe  words  *  owner  in  default ' ;  that  is  to  say,  the 
person  who  as  owner  is  requited  to  do  the  work, 
and  is  in  default  by  reason  of  not  having  done  it, 
but  it  must  be  a  person  who  continues  to  be 
owner  at  tbe  time  the  work  is  completed,  and 
when  the  money  laid  out  upon  it  is  demanded 
from  him."  Then  later  on  in  his  judgment  he 
says :  "  I  think  that  defect  is  remedied  by  the 
257th  section,  which  treats  owners  upon  whom 
notice  was  originally  served,  and  who  are  the 
owners  at  the  time  the  work  is  completed,  and 
the  expenses  demanded,  as  the  persons  upon 
whom  the  local  board  shall  be  able  to  come  for 
expenses."  Later  on  he  again  says .-  "  What  was 
meant  was  this — if  the  owner  who  is  called  upon 
to  do  the  work,  and  who  makes  default  in  doing 
it,  continues  the  owner  at  the  time  tbe  wotk  is 
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executed  and  when  the  money  laid  out  upon  it  is 
demanded,  then  be  is  liable  under  the  150th 
section,  but  if  in  the  meantime  he  has  ceased  to 
be  owner,  be  cannot  be  said  to  be  the  '  owner  in 
default  at  the  time  the  money  is  demanded, 
and  when  another  has  stepped  into  his  shoes  and 
become  the  owner."  Under  those  circumstances, 
I  think  that  if  this  decision  is  to  be  questioned 
and  varied  in  this  respect — namely,  by  rejecting 
that  part  of  the  judgment  which  refers  to  the 
period  of  time  when  the  money  is  demanded,  as 
distinguished  from  the  period  of  time  when  the 
work  is  completed  as  stated  in  sect.  257,  it  must 
be  done  by  the  Court  of  Appeal  I  myself  should 
not  have  arrived  at  the  same  conclusion,  but  I 
think  we  are  bound  by  the  decision  in  Reg.  v. 
Swindon  New  Town  Local  Board  (ubi  tup.),  and 
that  we  ought  to  follow  it.  Therefore  this  appeal 
will  be  allowed. 

Wills,  J. — I  am  of  the  same  opinion,  and  I 
certainly  entertain  very  strongly  the  view  my 
Lord  has  expressed  that  where  there  is  a  decision 
which  seems  to  cover  the  point  it  is  better  to 
adhere  to  it  than  to  refine  it  away  because  we 
may  think  it  is  not  correct,  and  to  leave  the 
correction  to  be  made  by  the  Court  of  Appeal 
if  tbey  should  think  it  necessary,  especially 
where  the  judgment  is  an  old  one  and  where 
many  rights  may  have  been  created  by  relying  on 
the  judgment  as  it  stands.  Also,  I  entirely  agree 
that  I  should  not  myself,  after  the  full  discussion 
wo  have  hud,  and  after  consideration  of  the  sec- 
tions,  have  come  to  a  similar  conclusion,  because 
it  does  appear  to  me  that  the  words  of  sect.  257 
Arc  abundantly  plain,  and  that  they  convey  a 
liability,  or  an  inchoate  liability,  upon  the  person 
who  happens  to  be  the  owner  at  the  time 
the  work  is  completed,  although  it  may  be  the 
case  that  there  is  no  personal  liability  upon  him 
for  anything  until  he  has  had  notice  of  the 
demand  which  is  made  on  him.  It  is  when  the 
demand  is  made  and  the  notice  given  that  the 
liability  on  bim  arises.  That  may  perfectly  well 
be,  and  yet  it  does  not  change  the  person  upon 
whom  the  liability  falls.  It  appears  to  me  that 
the  person  liable  is  expressly  denned  by  sect.  257 
as  the  person  who  is  owner  of  the  premises 
"  when  the  works  are  completed  "  for  which  such 
expenses  have  been  inenrred. 

Kennedy,  J. — I  entirely  agree  with  my  Lord's 
judgment.  I  share  with  him  the  feeling  of  what 
the  position  of  this  court  should  be,  and  for  my 
part  I  question  the  correctness  of  the  previous 
decision  in  the  Swindon  case  {ubi  tup.). 

Appeal  allowed.     Order  quashed.    Leave  to 
appeal. 

Solicitors  for  the  appellant,  Hahe,  Truttram, 
and  Co.,  for  A.  Muir  Wilton,  Sheffield. 

Solicitors  for  the  respondents.  Speedily,  Mum- 
ford,  and  Craig,  for  Frank  Allen,  Doncaster. 


3ft oust  of  lores. 

Friday,  MarcJi  25. 
(Before  Lords  Macnaohten,  Davet.  James  of 

Hereford,  Robertson,  and  Lindley.) 
New  Balkis  Eerstbling  v.  Randt  Gold 
Mining  Company  Limited,  (a) 

on  appeal  from  the  court  of  appeal  in 

ENGLAND. 

Company — Sharet — Callt — Forfeiture  for  nonpay- 
ment of  calls — Sale — Certificate — Liability  of 
purchaser. 

Certain  tharet  of  the  value  of  5s.  each  were  ittued 
by  tlie  respondent  company.  The  turn  of 'it.  Ad. 
each  watpaid  up  upon  them,  and  a  further  call 
of  It.  8d.  wat  made,  but  not  paid  by  the  holder. 
The  tharet  were  thereupon  forfeited,  and  told 
by  the  respondents  to  tlie  appellant  company,  and 
by  the  certificate  it  wat  ttated  that  they  were  5*. 
tharet  on  which  ds.  4d.  wat  paid  up,  and  the 
remaining  It.  8d.  had  been  called  up  and  wat 
payable  by  the  former  holder.  It  wat  further 
ttated  that  the  purchaten  were  "to  be  deemed 
to  be  holders  of  the  taid  tharet  ditcharged 
from  all  callt  due  prior  to  t\t  date  hereof." 
Subsequently  another  call  was  made  on  the 
tharet. 

Held  (affirming  the  judgment  of  the  court  below), 

that  the  appellant*  were  liable  to  pay  thit  call. 
Appeal  from  a  judgment  of  the  Court  of  Appeal, 
consisting  of  the  Lord  Chancellor  (Halsbury), 
the  Lord  Chief  Justice  (Lord  Alverstone),  and 
SirF.  Jeune,  reported  88  L.  T.  Rep.  185);  U903) 
1  K.  B.  461,  who  had  affirmed  a  decision  of 
Bucknill,  J.,  reported  85  L.  T.  Rep.  780,  in  an 
action  tried  before  him  without  a  jury. 

The  respondent  company  was  incorporated  on 
the  5th  July  1895,  under  the  Companies  Acts  1862 
to  1890,  as  a  company  limited  by  shares,  with  a 
nominal  capital  of  80,000/.  in  80,000  shares  of  11 
each,  which  were  subsequently  by  special  reso- 
lution [passed  on  the  24th  July  1895  and  con- 
firmed on  the  8th  Aug.  1S95)  subdivided  into 
1120,000  shares  of  5s.  each.  The  material  articles 
of  association  provided  as  follows : 

8.  The  directors  mar  from  time  to  time  make  such 
calls  as  tbey  think  fit  upon  the  members  in  respect  of  all 
moneys  unpaid  on  the  shares  held  by  them,  and  not  by 
the  conditions  of  allotment  thereof  made  payable  at 
Bxed  times,  provided  that  no  call  ihmll  exceed  25  per 
cent,  of  the  nominal  amount  of  the  share,  and  that  no 
call  shall  be  made  payable  at  a  less  interval  thun  two 
calendar  months  from  the  date  fixed  for  the  payment  of 
a  previous  call,  and  each  member  shall  pay  the  amount 
of  every  call  so  made  on  him  to  the  persons,  and  at  the 
time,  or,  if  made  payable  by  instalments,  at  the  time* 
and  at  the  place  appointed  by  the  directors.  A  call  may 
l>e  made  payable  either  in  one  turn  or  by  two  or  more 
instalment*. 

11.  If  the  sum  payable  in  respect  of  any  call  or 
instalment  is  not  paid  on  or  before  the  day  appointed 
for  payment  thereof,  tbe  bolder  for  the  time  being  of  tho 
sharae  in  respect  of  which  the  call  shall  have  been  mad 
or  tho  instalments  shall  be  dnc  shall  pay  interest  for  the 
same  at  the  rate  of  101.  per  cent,  per  annam  from  the 
lay  appointed  for  the  payment  thereof  to  the  time  of  tbe 
aotnal  payment.  But  tbe  direotors  may,  if  they  think 
fit,  remit  altogether  or  in  part  any  sum  becoming 
payable  for  interest  nnder  this  olanse. 

13.  If  sny  member  .'ail  to  pay  aoy  call  or  instalment 

(o)  Reported  hj  0.  E.  Malpsk,  Ei4..  Barrister- at-Law. 
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on  or  before  the  day  appointed  for  the  payment  of  the 
eame,  the  directors  may  at  any  time  thereafter  daring 
•nch  time  as  the  call  or  inatalment  remaina  unpaid  serve 
&  notice  on  aueh  member  requiring  him  to  pay  the 
same,  together  with  any  intereat  that  may  bare  accraed 
and  all  expenaaa  that  may  bare  been  incurred  by  the 
company  by  reaaon  of  such  nonpayment. 

15.  If  the  reqoiaitiona  of  any  such  notioe  aa  aforesaid 
.ire  not  complied  with,  any  shares  in  reapeot  of  which 
each  notice  has  been  given  may  at  any  time  thereafter 
before  payment  of  all  calls  or  inatalment*,  intereat,  and 
expeneee  due  in  respect  thereof,  be  forfeited  by  a 
resolution  of  the  directors  to  that  effeot. 

1C.  Any  shares  so  forfeited  shall  be  deemed  to  be  the 
property  of  the  company,  and  the  directors  may  eell, 
re -allot,  or  otherwise  dispose  of  the  same  in  such  manner 
a3  they  ttiink  fit. 

17.  Any  member  whose  shares  have  been  forfeited 
shall,  notwithstanding,  be  liable  to  pay,  and  shall  forth- 
with pay  to  the  company  all  calls,  instalment*,  intereat, 
and  expenses  owing  upon  or  in  reapeot  cf  snob  shares  at 
the  time  of  forfeiture,  together  with  interest  thereon, 
from  the  time  of  forfeiture  until  payment  at  the  rate  of 
101.  per  cent,  per  annum,  and  the  directors  may  enforce 
the  payment  of  such  moneys,  or  any  put  thereof,  if 
they  think  fit,  but  eball  not  be  under  any  obligation  so 
to  do. 

IS.  The  dirootors  msy,  at  any  time  before  any  shsres 
■o  forfeited  shall  have  been  sold,  re-allotted,  or  otherwise 
disposed  of,  annul  the  forfeiture  thereof  upon  such 
conditions  as  they  think  fit. 

By  sect.  15  of  the  Companies  Act  18(12,  in  the 
caBe  of  a  company  limited  by  shares,  in  bo  far  as 
the  article*,  do  not  exclude  or  modify  the  regula- 
tions in  table  A.  those  regulations  shall,  so  far 
as  the  same  are  applicable,  be  deemed  to  be  the 
regulations  of  the  company.  The  articles  of  the 
respondent  company  were  not  expressed  toexclude 
or  modify  the  regulations  in  table  A. 

Among  the  regulations  in  table  A  is  the 
following : 

22.  A  statutory  declaration  in  writing  that  the  c*ll  in 
respect  of  a  share  waa  made  and  notioe  thereof  given, 
and  that  default  in  payment  of  the  call  was  made,  aud 
that  the  forfeiture  of  the  "hare  waa  made  by  a  reso- 
lution of  the  directors  to  taat  effect,  ih»ll  be  sufficient 
evidence  of  the  facta  therein  stated  as  againat  all  per- 
sons entitled  to  such  share,  and  such  declaration  and 
the  receipt  of  the  company  for  the  price  of  such  ahare 
ahall  constitute  a  good  title  to  auoh  ahare,  and  a  certifi- 
cate of  proprietorship  shall  be  delivered  to  a  purchaser, 
and  thereupon  he  shall  be  deemed  the  holder  of  auoh 
share,  discharged  from  all  calls  due  prior  to  auoh  pur- 
chase, and  he  ahall  not  be  bonnd  to  see  to  the  application 
of  the  purchase  money,  nor  shall  bis  title  to  such  sh&ro 
be  affected  by  any  irregularity  in  the  proceedings  in 
reference  to  auch  tale. 

At  various  dates  previous  to  May  1900,  a  large 
number  of  the  shares  in  the  respondent  company 
bad  been  forfeited  and  were  available  for  sale. 
Among  these  were  -40,000  shares  held  by  the 
African  Gold  Properties  Limited,  which  had,  in 
fact,  been  twice  forfeited  before  May  1900,  the 
first  forfeiture  having  been  annulled.  In  May 
1900  the  appellants  purchased  the  41,300  shares 
(including  the  above  10.000)  from  the  respondent 
company  for  150?.  on  tbe  terms  that  "  the  whole 
amounts  of  the  shares  had  been  called  up  and 
were  due  before  the  forfeitures  and  the  sale"  to  the 
appellants,  and  that  the  appellants  were  to  be 
holders  of  the  share)  "freeand  discharged  from  all 
calls  due  prior  to  the  purchase."  Thess  terms  were 
embodied  in  the  certificates  which,  on  payment  of 
tbe  150/.  purchase  money,  w.;re  issued  by  the 


respondent  company  to  the  appellants,  who  were 
duly  registered  us  tbe  holders  of  the  41 ,300  shares. 
The  certificate  relating  to  the  block  of  40,000 
shares  was  in  the  following  form  : 

Tbe  Randt  Gold  Mining  Company  Limited.  Registered 
office,  19  and  21,  Queen  Viotoria-atreet,  E.C.  Capital 
80,0001.,  divided  into  320,000  shares  of  5s.  each.  Cer- 
tificate.— Thia  ia  to  certify  that  the  New  Balkis 
Eerateling  Limited,  of  Winchester  House,  Old  Broad- 
street,  London,  E.C,  ia  the  registered  holder  of  40,000 
shares  of  5s.  eaob,  numbered  103,341—108,340,  220,808 
— 247,507, 92.9CC— 103.2G5  inclusive,  in  the  above-named 
company,  upon  which  the  sum  of  3s.  4<i.  per  sbaro  has 
been  paid.  The  remaining  Is.  8d.  per  ahare  has  been 
called  np  and  is  payable  by  the  African  Gold  Properties 
Limited,  who  were  the  holders  of  the  asid  Bhares  prior 
to  the  same  being  forfeited,  and  the  aaid  the  New  Balkis 
Eerateling  Limited  is  to  be  deemed  to  be  the  holder  of 
the  said  shares  discharged  from  all  calls  due  prior  to  tho 
date  hereof.  Given  under  the  commor.  seal  of  tbe  com- 
pany this  17th  day  of  May  1900. — F.  Catbsby  Holland, 
Director  ;  C.  F.  Wainwiuqht,  Secretary.  (Seal.) 

It  was  agreed  before  the  Court  of  Appeal  that 
the  form  of  certificate  was  in  fact  copied  from  the 
wording  of  art  22  of  table  A  set  out  above. 
At  the  trial  of  the  action  it  appeared  from  the 
evidence  of  the  secretary  of  the  respondent  com* 
pany  that  at  various  times  subsequent  to  the 
forfeiture  of  the  block  of  40,000  shares  previously 
held  by  the  African  Gold  Properties  Limited  that 
company  had  paid  to  the  respondent  company 
Bums  amounting  to  6171.  3*.  in  respect  of  their 
liability  (by  reason  of  art.  17  of  tbe  respondent 
company's  articles  of  association)  to  pay,  notwith- 
standing the  forfeiture,  the  calls  owing  on  the 
shares  at  tbe  date  of  the  forfeiture.  This  Bum  of 
027/.  3s.  represented  between  3J<1.  and  4d.  per 
share  on  the  40,000,  and  there  was  not  more  than 
3s.  8</.  paid  on  those  shares,  and  there  was  accord- 
ingly upwards  of  Is.  3d.  (the  amount  of  the  call 
now  in  Question)  remaining  unpaid  on  the  shares. 
On  the  12th  Dec.  1900  tbe  directors  of  the  respon- 
dent company  resolved  that  a  call  of  Is.  3d.  per 
share  be  made  on  all  the  shares  held  by  the  appel- 
lants, and  be  payable  on  the  3rd  Jan.  1901,  and 
notice  of  the  said  call  was  duly  given.  The 
appellants  refused  to  pay  the  amount  called,  and 
the  present  action  was  commenced  in  the  King's 
Bench  Division  on  the  6th  Feb.  1901  to  recover 
that  amount,  with  interest  and  costs.  Bucknill  J. 
ordered  judgment  to  be  entered  for  the  respon- 
dent company  (the  plaintiff*}  for  the  amount  of 
their  claim  (2605Z.  5«.  10d.),  with  891.  13s.  4d.  for 
interest  from  date  of  writ,  and  costs  and  judg- 
ment. 

Haldane,  K.C.  and  C.  C.  Scott  (A.  T.  Lawrence, 
K.C.  with  tbem),  for  the  appellants,  referred  to 
Re  Dronfield  Bilkslone  Coal  Company,  44  L.  T. 

Kep.  361 ;  17  Ch.  Dir.  76; 
Ramu  eW*  case,  45  L.  T.  Rep.  431 ; 
Luck  v.  Queensland  Inreiitmtnt  and  Mortgage  Com- 

pttr.y,  75  L.  T.  Kep.  3 ;  (1896)  A.  C-  461  ; 
Tre.orv.  Whiluorth,  57  L.  T.  Rep. 457 ;  12  A  pp. 
CiS.  409. 

Sir  It.  Reid,  X.C.  and  A.  T.  Clauton,  who 
appeared  for  the  respondents,  were  not  called 
upon  to  address  their  Lordships. 

At  the  conclusion  of  the  argument  for  the 
appellants  their  Lordships  gave  judgment  as 
follows : — 

Lord  Macnaohtbs. — My  Lords:  This  case  has 
been  presented  to  your  Lordships  on  the  part  of 
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the  appellants  with  great  ability,  but,  speaking 
for  myself,  I  rather  doubt  whether  there  is  any 
room  for  argument.  The  facts  are  quite  clear. 
There  was  a  company  called  the  African  Gold 
Properties  Company  Limited,  who  were  holders 
of  shares  in  the  Randt  Company ;  they  had 
40,000  shares,  upon  which  calls  to  tbe  amount  of 
3s.  id.  per  share  were  made  and  paid.  Then  there 
was  a  call  of  1*.  Hi.,  which  was  not  paid,  and  the 
shares  were  forfeited.  They  were  disposed  of  to 
the  present  appellants,  and  a  certificate  of  pro- 
prietorship was  granted  to  them.  It  seems  to  me 
that  the  whole  question  depends  upon  tbe  true 
construction  of  that  certificate,  bearing  in  mind, 
of  course,  that  the  certificate  derived  its  efficiency 
from  tbe  general  principles  applicable  to  such  a 
case  as  this,  and  the  provisions  of  tbe  enactment 
especially,  in  table  A.  of  the  Companies  Act  of 
1862.  The  general  principle  in  such  a  case  is.  I 
think,  that  every  member  of  a  company  limited 
by  shares  is  liable,  in  respect  of  all  moneys  pay- 
able  upon  his  shares,  to  pay  every  call  that  is 
duly  made  upon  him.  It  is  contended  by  the 
appellants  that  the  company  had  no  power  to 
make  this  call.  Now,  the  certificate  is  in  these 
terms  :  "  This  is  to  certify  that  tbe  New  Balk  is 
Eersteling  Limited  ...  is  tbe  holder  of 
40,000  shares  of  5».  each  "  ( then  it  sets  out  their 
numbers)  "  upon  which  the  sum  of  3*.  id.  has  been 
paid."  That,  of  course,  means  that  1*.  8d.  per 
share  has  not  been  paid.  Now,  the  provisions  of 
table  A  require  that  in  the  case  of  forfeiture  "  a 
certificate  of  proprietorship  shall  be  delivered  to 
a  purchaser,"  and,  according  to  the  provisions  of 
the  Act,  the  certificate  is  to  specify  the  shares  held 
by  him,  and  the  amount  of  liability  upon  those 
shares.  Therefore,  so  far,  the  certificate  in  this 
case  is  entirely  in  accordance  with  the  require- 
ments of  table  A.  It  leaves  the  appellants  liable 
on  the  face  of  the  certificate  for  the  Is.  Sd.  which 
is  unpaid.  The  contest  is  really  raised  upon  the 
latter  part  of  tbe  certificate,  which  is  in  these 
terms :  "  The  remaining  Is.  Sd.  per  share  has 
been  called  up,  and  is  payable  by  tbe  African 
Gold  Properties  Limited,  who  were  the  holders 
of  the  said  shares  prior  to  the  same  being  for- 
feited." That  is  a  statement  of  fact  which  is 
literally  and  accurately  true.  Then  it  goes  on 
to  say,  "and  tbe  said  New  Balkis  Eersteling 
Limited  is  to  be  deemed  to  be  the  bolder  of 
the  said  shares  discharged  from  all  calls  due 
prior  to  the  date  hereof."  That  follows  the 
language  of  art.  22  in  table  A,  which  says 
that  "a  certificate  of  proprietorship  shall  be 
delivered  to  a  purchaser,  and  thereupon  he  shall 
be  deemed  to  be  the  holder  of  suoh  share  dis- 
charged  from  all  calls  due  prior  to  such  purchase. 
It  seems  to  me  to  be  a  very  reasonable  provision 
to  make,  because,  if  he  had  not  been  discharged 
from  these  calls,  questions  might  have  been 
raised  as  to  whether  he  was  or  was  not  liable  to 
pay  interest  upon  those  shares  in  respect  of  the 
calls  which  had  been  made.  The  intention  seems 
to  me  to  be  that  he  is  to  get  a  certificate  of  proprie- 
torship, like  everybody  else,  specifying  what  had 
been  paid  on  his  shares,  and  leaving  him  liable  in 
respect  of  tbe  balance  to  any  call  which  the  com- 
pany may  properly  make.  As  regards  this  call, 
there  is  no  objection  taken  to  it  for  want  of 
formality  or  regularity,  or  anything  of  that  kind. 
It  seems  to  me  that  it  is  a  call  that  hnB  been 
duly  made,  and  the  appellants  are  liable  to  pay  it, 


and  therefore  1  move  your  Lordships  that  this 
appeal  be  dismissed  with  costs. 

Lord  Davet.— My  Lords :  I  confess  that  in  the 
course  of  the  argument  I  had  some  doubt  whether 
the  order  which  is  uppealed  from  could  be 
supported  or  not,  but  reflection  has  satisfied  me 
that  the  decision  of  Bucknill,  J.,  affirmed  by 
the  Court  of  Appeal,  is  correct.  It  appears 
to  me  that  the  certificate  in  question  follows  the 
terms  of  sect.  22  of  table  A  in  the  Companies  Act 
1862.  I  will  remark  that,  if  it  is  in  accordance 
with  sect.  22,  no  question  of  ultra  vire$  can  be 
raised,  because  it  would  be  ridiculous  to  say  that 
what  is  prescribed  by  an  Act  of  Parliament, 
agreeing  with  other  articles  of  a  company  formed 
under  that  Act,  could  be  ultra  vires.  The  ques- 
tion really,  as  it  appears  to  me,  turns  upon  the 
construction  of  a  few  words  in  sect.  22 — namely, 
what  is  meant  by  saying  that  the  purchaser  from 
the  company  of  a  forfeited  share  is  "to  be 
deemed  to  be  the  holder  of  suoh  share  discharged 
from  all  calls  due  prior  to  such  purchase."  Does 
that  mean  that  he  is  to  be  discharged  from  the 
liability  to  pay  tbe  amount  of  calls  already  due, 
or  does  it  really  mean  that  the  demand  which  has 
been  made  is  no  longer  to  affect  the  title  to  his 
shares  ?  The  words  rather  favour  the  former  con- 
struction, because  they  are  "  discharged  from  all 
calls  due."  Now,  what  is  due  is  the  amount  of 
the  previous  call ;  not  the  demand  itself,  the 
demand  iB  not  due,  but  the  amount  of  the  previous 
call  is  due.  But  if  I  look  at  the  whole  section, 
and  the  context  in  which  it  is  found,  and  also  at 
the  nature  of  the  transaction,  I  think  that  the 
meaning  must  be  that  the  holder  of  the  share  as 
such  is  to  be  discharged  from  any  liability  under 
tbe  previous  demand.  The  reason  why  1  say  so 
is  this.  In  tbe  first  place,  the  purport  of  sect.  22, 
and  the  effect  of  it,  and,  as  yon  see  if  you  read 
the  whole  of  it,  the  intention  is  to  give  the  holder 
of  the  purchased  share  a  good  title— that  is  to 
say,  a  clean  title  to  the  share  which  he  purchases 
unaffected  by  the  proceedings  which  had  pre- 
viously taken  place  rising  out  of  the  nonpayment 
of  tbe  previous  demand.  He  is  to  have  a  cleau 
title  unaffected  by  the  fact  of  the  previous  call 
having  been  made  •,  or,  in  other  words,  I  think 
that  the  effect  is  that,  so  far  as  the  purchaser  and 
any  holder  from  him  of  that  share  are  concerned, 
they  are  to  be  in  the  same  position  as  if  that  prior 
call  had  never  been  made.  But  that  is  a  mere 
question  of  quieting  and  perfecting  the  pur- 
chaser's title,  and  it  does  not  appear  to  me  to 
affect  the  question  of  what  it  is  that  he  purchases. 
Now,  what  is  it  that  he  purchases  ?  Upon  this 
certificate  there  can  be  no  doubt  what  it  is  that 
he  purchases — namely,  a  ot.  share  on  which  3s.  4d. 
only  has  been  paid — and  therefore  the  holder  of 
that  share,  under  the  Act  of  Parliament  and  the 
previous  clauses  (I  think  that  the  sections  are 
sects.  4  and  6)  in  table  A,  will  be  liable  to  pay  the 
extra  Is.  8ef.  Whether  the  company  could  make 
a  contract  to  relieve  him  from  the  payment  of 
that  It.  8d.  is,  I  think,  hardly  doubtful.  They 
could  not  do  so  unless  they  were  expressly 
authorised.  Now,  there  is  nothing  in  sect.  22,  as 
I  read  it,  which  authorises  tbe  company  to  relieve 
him  from  the  payment  of  that  1*.  Sd.  Therefore 
the  result  is  this,  that  the  purchaser  purchases  the 
shares  tali*  qualis — that  is  to  say,  shares  upon 
which  3*.  id.  only  has  been  paid  np.  He  is 
relieved  from  any  liability  under  the  previous 
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demand  or  call  which  has  been  made  by  the  com- 
pany, and  from  any  consequences  of  not  complying 
with  that  call,  but  the  bolder  of  them  is  subject  to 
any  call  which  the  company  may  properly  make. 
He  holds  his  shares  in  all  respects  as  if  those 
previous  calls  had  never  been  made  by  the  com- 
pany; and  with  this  consequence,  that  the 
company,  quoad  these  particular  shares  (I  am 
speaking  oa'y  of  the  forfeited  shares  which  are 
the  subject  of  the  purchase),  is  at  liberty  to 
make  another  call  calling  up  the  money  over 
again.  Therefore  I  think  that  the  order  appealed 
from  should  be  affirmed. 

Lord  James  of  H  kr  e  ford  — My  Lords ':  At  first 
I  confess  that  I  shared  the  doubts  to  which  Lord 
Davey  has  referred  as  having  been  entertained  by 
him,  but,  as  the  case  proceeded,  it  seemed  to  me 
that  the  conclusion  which  has  been  now  stated  by 
him  was  perfectly  accurate.  The  question  is 
really  contained  in  the  last  words  which  he  has 
ottered.  It  was  contended  at  the  Bar,  as  I  under* 
stand,  that  the  company  had  no  power  to  make  a 
second  call  on  the  shares  which  bad  been  forfeited. 
It  seems  to  me  that  it  is  in  that  statement  that 
the  fallacy  lies.  I  can  see  no  reason  why,  when 
the  shares  have  been  forfeited,  and  no  call  has 
been  received  on  them,  the  power  of  the  company 
should  be  taken  away,  and  it  should  be  prevented 
from  obtaining  the  amount  that  may  be  necessai  y 
to  put  it  in  funds  for  carrying  on  its  business  by 
making  a  second  call.  The  nonpayment  of  a 
call  cannot  be  f quivalent  to  the  receipt  of  it  in 
any  shape  or  form.  That  being  so,  there  is 
nothing  injurious  to  the  public  interest,  and 
nothing  contrary  to  the  equities  existing  between 
the  parties,  in  this  call  being  made  and  enforced 
against  the  present  appellants. 

Lord  Robertson. — My  Lords :  I  entirely  agree. 

Lord  Lindley.— My  Lords  :  I  am  of  the  same 
opinion.  1  am  not  surprised  at  this  certificate 
being  construed  in  different  ways  by  different 
people;  but  in  order  to  understand  it  one  must 
understand  the  subject-matter  to  which  it  relates. 
It  is  said  that  a  forfeited  share  is  like  a  table  or  a 
chair  or  any  other  property  which  the  company 
has  at  its  disposal.  It  is  nothing  of  the  sort  A 
forfeited  share,  which  is  either  sold  or  reissued, 
or  parted  with  with  a  view  to  future  use,  is  a  share 
in  the  company,  which  involves  a  great  deal. 
But  the  short  answer  to  the  appellants'  case 
appears  to  be  this.  Nobody  who  knows  anything 
at  all  about  companies,  and  shares,  and  the  forms 
of  documents  which  are  in  use  in  business,  would 
of  taking  this  certificate  as  a  certificate 


for  a  fully  paid-up  share.  It  is  nothing  of  the 
sort ;  it  tells  you  that  it  is  nothing  of  the  sort ; 
it  tells  you  how  much  is  paid ;  it  tells  you  what 
is  not  paid ;  and  then  it  goes  on  to  say  that  the 
person  who  takes  this  share  is  to  be  "  discharged 
from  liability  for  all  calls,"  which  means  that 
there  is  to  be  no  liability  on  this  share.  The 
holder  is  not  to  be  liable  for  the  Is.  Sd. ;  that 
call,  so  far  as  he  is  concerned,  does  not  affect  it. 
But  it  tells  him  in  language  which  I  do  not  say  is 
so  plain  that  it  cannot  be  misunderstood,  because 
evidently  it  has  been  misunderstood,  that  be  has 
l>ecome  the  bolder  of  a  share  not  paid  up  in  full. 
Now,  what  is  the  liability  of  the  man  who  takes 
that?  It  is  to  pay  calls  as  and  when  they  are 
made.  Then  it  is  said,  "  You  cannot  make  two 
If  yoo  look  at  art.  4  you  will  see  that 


they  are  asking  the  House  to  put  a  construction 
upon  it  which  has  never  been  put  upon  it  yet,  so 
far  as  I  know,  and  one  which  would  not  work  in 
practice  at  all.  What  would  bs  the  result  if 
under  a  certificate  of  this  kind,  or  proceedings  of 
this  sort,  the  company  were  endeavouring  to  raise 
more  than  5s.  per  share,  I  do  not  know :  but  that 
point  is  not  raised.  I  oan  conceive  that  there 
might  be  difficulties  then.  But,  as  I  understand 
it,  they  have  given  credit  to  these  gentlemen  for 
the  money  which  they  have  actually  got  from  the 
previous  call ;  therefore  this  point  is  not  raised. 
They  are  not  attempting  by  this  machinery  to 
raise  more  money  per  share  than  they  were 
authorised  to  raise  by  the  Act.  I  have  no  doubt 
myself  that  the  decision  is  quite  right,  and  that 
this  appeal  ought  to  be  dismissed. 

Order  appealed  from  affirmed,  and  appeal  dis- 
miued  with  cost*. 

Solicitors  for  the  appellants.  Dale,  Newman, 
and  Hood. 

Solicitors  for  the  respondents,  Sanderson, 
Adkin,  Lee,  and  Eddis. 
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Friday,  Feb.  26. 

(Before  Collins,  M.R..  Homer  and 
Matuew,  L.JJ.) 

Elliott  v.  Crutch  let  and  another  (a) 

APPEAL  FROM  THE  KINO'S  BENCH  DIVISION. 

Contract — Performance  rendered  impossible — No 
default  by  either  parly — Money  payable  before 
performance  became  impottible — Right  to  recover 
— Construction  of  contract — Cheque  given,  but 
payment  stopped. 

It  wai  agreed  between  the  plaintiff  and  the  defen- 
dants that  the  plaintiff  should  provide  the 
refreshments  for  a  sf earner  which  the  defendants 
had  hired  to  carry  passengers  to  the  naval 
review  which  was  arranged  to  tike  place  on  the 
28th  June  1902  in  connection  with  the  Corona, 
tion  of  the  King. 

The  contract  provided  that  3001.  should  be  paid  to 
the  plaintiff  on  account  of  the  refreshments  on 
the  23rd  June ;  and  the  defendants  stipulated 
that  "in  the  event  of  the  cancellation  of  the  review 
before  any  expense  is  incurred  by  the  contractor 
there  shall  be  no  liability  on  our  eide." 

On  the  '23rd  June  th-t  defendants  sent  a  cheque  for 
3001.  to  the  plaintiff.  On  the  2Uh  June  the 
review  was  cancelled  owing  to  the  illness  of  the 
King,  and  the  defendants  stopped  payment  of 
the  cheque.  The  plaintiff  had  incurred  only  a 
small  amount  of  expense. 

The  plaintiff  brought  this  action  to  recover  the 
amount  of  the  cheque. 

Held  (affirming  the  judgment  of  Ridley,  J.),  that 
the  true  construction  of  the  contract  was  that,  in 
the  event  of  the  review  being  cancelled,  the  d«- 
fendants  were  to  be  liable  only  for  the  expenses 
incurred  by  the  plaintiff,  and  that  the  plaintiff 
was  not  entitled  to  recover  the  sum  of  300f. 

~o)  Reported  bj  J.  H.  Williax*,  Eaq., 
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Appeal  of  the  plaintiff  from  the  judgment  of 
Ridley,  J.  at  the  trial  of  the  action  without  a 

plaintiff  brought  this  action  to  recover 
from  the  defendants  the  sum  of  300/.  upon  a 
cheque  drawn  by  the  defendants  in  favour  of  the 
plaintiff  and  dishonoured  upon  presentation. 

The  pLuntiff  was  a  refreshment  contractor  and 
caterer.  The  defendants  were  members  of  the 
executive  committee  of  the  Navy  League. 

The  plaintiff  provided  the  refreshments  for 
passengers  using  the  steamers  owned  by  a  com- 
pany called  the  Coast  Development  Company. 

In  March  1902  an  arrangement  was  made  by 
which  the  Coast  Development  Company  agreed 
to  place  their  steamer,  the  Yarmouth  Belle,  at 
the  disposal  of  the  Navy  League  for  the  naval 
review  intended  to  be  held  on  the  28th  June  in 
connection  with  the  Coronation  of  His  Majesty 
the  King;  and  as  part  of  that  arrangement  it 
was  agree!  that  the  plaintiff  should  do  the 
catering  for  the  steamer  on  that  occasion. 

In  pursuance  of  that  agreement,  on  the  4th 
March  1902  the  plaintiff  wrote  a  letter  to  the 
defendant*,  on  behalf  of  the  Navy  League,  as 
follows : 

Wo  will  supply  tho  three  math,  lunch,  tea,  Mid 
dinner,  m  per  mean,  at  12*.  6<i.  par  head,  yon  guaran- 
teeing not  leas  than  COO  passenger*,  and  paying  for  all 
over  that  number ;  wines  and  other  drinks  to  be  paid 
for  by  you  at  the  oompany's  ordinary  tariff  prices ; 
3001.  to  be  paid  to  Mr.  Elliott  on  account  of  the  refresh- 
ments on  the  Monday  previous  to  the  review  day. 

On  the  5th  March  the  defendants  wrote  an 
answer  which  accepted  the  terms  proposed  by 
the  plaintiff,  and  contained  a  postscript  as 
follows : 

It  is,  of  coarse,  understood  that  in  the  event  of  the 
cancellation  of  the  review  before  any  expense  ia  incurred 
by  the  oontraotor  there  shall  be  no  liability  on  our 
side. 

On  or  before  the  23rd  June  the  plaintiff  in- 
curred some  expense  in  the  purchase  of  extra 
knives,  forks,  and  crockery,  and  in  printing 
tickets,  but  some  of  this  expenditure  was  for 
other  steamers  hired  for  the  same  purpose.  The 
learned  judge  found  that  the  amount  so  expended 
for  the  Yarmouth  Belle  was  about  20/.  No  ex- 
penditure was  incurred  for  refreshments. 

On  the  23rd  June,  being  the  Monday  previous 
to  the  review  day,  the  defendants  signed  a  cheque 
for  300/.  in  favour  of  the  plaintiff,  and  sent  it  to 
him. 

On  the  24th  June  it  became  known  that,  owing 
to  the  illness  of  the  King,  the  review  would  not  be 
held,  and  nothing  more  was  done  by  the  plaintiff 
or  the  Navy  League  with  regard  to  the  Yarmouth 
Belle. 

On  the  25th  June  the  defendants  wrote  to  the 
plaintiff  saying  that,  as  the  arrangement  for  the 
review  was  cancelled,  they  thought  that  the 
greater  part  of  the  amount  of  the  cheque  should 
be  refunded. 

The  plaintiff  did  not  answer  that  letter. 

On  the  15th  July  the  plaintiff  saw  the  defen- 
dants, and  contended  that  be  was  entitled  to  be 
paid  all  the  money  which  he  would  have  been 
entitled  to  receive  if  the  trip  had  been  carried 
out. 

The  defendants  intimated  that  they  were  willing 
to  pay  all  the  expenses  incurred  by  the  plaintiff, 
but  he  refused  that  offer. 

■ 


[Ct.  or  App. 


The  cheque  not  having  been  presented  for  pay- 
ment, the  defendants  stopped  payment  thereof 
after  the  interview  on  the  15th  July. 

The  plaintiff  thereupon  brought  thiB  action  to 
recover  the  amount  of  the  cheque. 

The  action  was  tried  before  Ridley,  J.  without 
a  jury,  and  the  learned  judge  gave  judgment  in 
favour  of  the  defendants  (89  L.  T.  Rep.  417). 

The  plaintiff  appealed. 

Witt,  K.C.  and  A.  P.  Poley  for  the  appellant. — 
The  learned  judge  was  wrong  in  holding  that  the 
plaintiff  was  not  entitled  to  recover  the  amount 
of  the  cheque.  It  was  a  term  of  the  contract 
that  the  sum  of  300/.  should  be  paid  in  advance 
on  the  23rd  June,  and  the  plaintiff  had  a  right  to 
receive  that  sum  upon  that  day.  The  postscript 
to  the  defendants'  letter  did  not  affect  that  right. 
It  was  not  a  term  of  the  contract  that,  if  the  review 
was  cancelled,  any  money  paid  under  the  contract 
should  be  paid  back,  or  that  any  right  to  receive 
payment  which  had  accrued  Bhonld  be  affected  ; 
the  meaning  of  the  postscript  was  only  that,  if 
the  review  was  cancelled  before  any  expense  wan 
incurred  by  the  plaintiff,  no  further  liability 
should  accrue  to  the  defendants.  The  sum  of 
300/.  became  due  and  payable  before  the  review 
was  cancelled,  and  it  is  quite  immaterial  whether 
it  was  actually  paid  or  not.  This  is  like  the  case 
of  freight  payable  in  advance,  when  the  advance 
freight  is  payable  whether  the  voyage  is  per- 
formed or  not,  and  cannot  be  recovered  back 
if  the  ship  is  lost  before  performance  of  the> 
voyage : 

De  8ilvaU>  v.  AWall,  4  M.  &  S.  37. 

The  test  is  whether  this  300/.,  if  it  had  been 
actually  paid  upon  the  day  when  it  became  due 
under  the  contract,  could  have  been  recovered 
back.  If  it  could  not,  then  the  plaintiff  is  entitled 
to  recover  it  now.  The  plaintiff  had  a  vested 
right  to  be  paid  this  sum  before  performance  of 
the  contract  was  made  impossible  by  the  can- 
cellation of  the  review,  and  therefore  can  now 
recover : 

Blaluley  v.  Afutler,  88  L.  T.  Eep.  90 ;  (1903)  2 
K.  B.  760n ; 

Civil  Service  Co-operative  Society  Limited  v. 
General  Steam  Navigation  Company  Limited,  8» 
L.  T.  Rep.  429  ;  (1903)  2  K.  B.  756. 

The  condition  contained  in  the  postscript  does 
not  apply,  for  the  plaintiff  had  incurred  expense 
before  the  cancellation  of  the  review;  and, 
further,  this  sum  had  become  due  and  payable 
before  the  cancellation.  It  is  impossible  to 
import  into  this  contract  a  condition  that  money 
paid  should  be  recovered  back,  or  that  any 
accrued  right  to  payment  should  be  avoided.  The 
contract  cannot  be  construed  as  a  contract  to  pay 
only  the  amount  of  expenses  incurred,  if  the 
review  was  cancelled. 

Montague  Shearman,  K.C.  and  Eustace  G.  Hills, 
for  the  respondents,  were  not  called  upon  to- 
argue. 

Collins,  M.R.— In  this  case  the  defendants, 
who  were  members  of  the  executive  committee  of 
the  Navy  League,  made  a  contract  for  the  use  of 
a  steamer  for  the  purpose  of  carrying  passengers 
to  view  the  naval  review  intended  to  be  held  on 
the  28th  June  1902.  As  incidental  to  that  arrange- 
ment the  defendants  thought  that  it  was  desirable 
to  provide  for  the  Bupply  of  refreshments  on  the 
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r,  and  accordingly  they  made  a  contract 
"with  the  plaintiff  for  that  purpose  which  U  con- 
tained in  two  letters.  On  the  2nd  March  the 
plaintiff  wrote  to  the  defendants  saying :  "  We 
will  supply  the  three  meals  ...  at  12s.  6d. 
per  bead,  yon  guaranteeing  not  less  than  600 
passengers  and  paying  for  all  over  that  number 
.  .  .  ;  3001.  to  be  paid  to  Mr.  Elliott  on  account 
■of  the  refreshments  on  the  Monday  previous  to 
the  review  day."  The  defendants  replied  to  that 
letter  on  the  oth  March,  accepting  the  terms 
offered  by  the  plaintiff,  and  adding  a  postscript  as 
follows :  "  It  is,  of  coarse,  understood  that  in  the 
event  of  the  cancellation  of  the  review  before  any 
expense  is  incurred  by  the  contractor  there  shall 
be  no  liability  on  oor  side."  I  think  that  that 
postscript  is  very  material  in  this  case.  The  day 
arrived  on  which  that  sum  of  3002.  became  payable 
according  to  the  terms  of  the  letter — viz.,  the  23rd 
June.  The  defendants  were  willing  to  pay,  and 
they  sent  the  plaintiff  a  cheque  for  3001.  upon 
that  day.  Before  that  cheque  was  presented  for 
payment  the  review  was  countermanded  owing  to 
the  illness  of  the  King.  The  defendants  then 
stopped  payment  of  the  cheque,  and  the  plaintiff 
did  not  receive  any  part  of  the  3001.  In  my 
opinion  that  circumstance  makes  no  difference  to 
the  plaintiffs  rights ;  the  position  is  just  the 
same  as  if  the  money  had  been  actually  paid  to 
him  upon  the  appointed  day.  The  plaintiff's 
rights  are  not,  I  think,  in  any  way  affected  by  the 
fact  that  payment  of  the  cheque  was  stopped.  I 
eay  that  because  the  learned  judge  made  certain 
observations  in  his  judgment  upon  that  point. 
It  is  not  necessary  for  out  judgment  on  this 
appeal,  but  I  have  said  that  in  order  to  get  rid  of 
any  idea  that  we  agree  with  those  obsetvations  of 
the  learned  judge.  The  law  has  been  repeatedly 
stated  which  applies  to  cases  of  contract  when 
performance  becomes  impossible  without  the 
default  of  either  party,  and  it  has  been  quite 
recently  laid  down  in  this  court.  In  the  absence 
of  special  provisions,  payments  which  have  been 
already  made  remain  where  they  were  when 
performance  becomes  impossible;  the  party 
who  was  bound  to  pay  and  has  paid  cannot 
recover  them  back;  and  neither  party  is  bound 
to  any  further  performance  of  the  contract. 
The  contract  is  not  to  be  treated  as  rescinded 
ab  initio,  but  both  parties  are  excused  from  any 
further  performance.  Restitutio  in  integrum  is 
impossible,  but  no  further  performance  is  re- 
quired. This  rule  has  been  laid  down  because, 
the  parties  not  having  provided  for  the  event,  it 
is  impossible  for  the  court  to  adjust  exactly  the 
rights  of  the  parties  so  as  to  effect  a  complete 
restitutio  in  integrum.  In  the  present  case  that 
general  principle  is  not  applicable  because  the 
parties  themselves  Lave  by  their  contract  dealt 
with  that  very  matter,  and  have  provided  what  is 
to  happen  if  the  review  does  not  take  place. 
Therefore  the  decisions  to  which  I  have  referred 
do  not  govern  the  rights  of  the  parties  in  this 
case  in  the  event  of  the  thing  contemplated  and 
provided  for  becoming  impossible.  That  reduces 
this  case  to  the  sole  question  as  to  what  is  the 
proper  construction  of  the  contract  contained  in 
the  two  letters.  The  postscript  to  the  letter 
written  by  the  defendants  says :  "  It  is,  of  course, 
understood  that  in  the  event  of  the  cancellation 
of  the  review  before  any  expense  is  incurred  by 
the  contractor  there  shall  be  no  liability  on  our 


side."  Those  words  must  be  reasonably  construed. 
On  behalf  of  the  appellant  it  is  said  that  they 
mean  only  that  no  further  liability  is  to  be 
incurred  after  the  cancellation  of  the  review — 
that  is,  that  it  only  means  what  the  law  would 
imply.  I  cannot  agree  with  that  contention. 
Those  words  must  be  construed  reasonably  and 
not  too  narrowly.  It  seems  to  me  that  those 
words  mean  that  the  parties  are  to  be  placed  in 
the  position  in  which  they  would  be  if  there  could 
be  that  which  ordinarily  there  cannot  be— that  is, 
a  rescission  of  the  contract  with  a  re$titutio  in 
integrum.  A  restitutio  in  integrum  involves  the 
consequence  that  expenses  which  have  bean  in- 
curred by  the  one  party  are  to  be  recouped  by  the 
other  party.  This  contract  assumes  that  the 
expenses  are  to  be  recouped,  and  that  there  is  to 
be  a  wiping  out  of  any  liability  beyond  that.  It 
means  that  all  liability  is  to  be  extinguished  in 
the  event  of  cancellation  of  the  review,  but  subject 
to  the  obligation  to  reimburse  the  caterer  all 
expenses  which  he  may  have  then  incurred.  That 
is  a  reasonable  arrangement.  The  parties  are  to 
stand  as  nearly  as  possible  in  the  same  position 
as  if  no  contract  had  ever  been  made.  In  my 
judgment  the  decision  of  Ridley,  J.  was  right, 
and  therefore  this  appeal  most  fail  and  be 
dismissed. 

Rombr,  L.J. — I  am  of  the  same  opinion.  I 
think  that  upon  the  true  construction  of  these 
letters,  looked  at  from  a  business  and  common- 
sense  point  of  view,  this  is  not  a  case  in  which 
there  was  a  contract  to  employ  the  plaintiff  to 
provide  refreshments  whether  the  review  took 
place  or  not.  I  think  that  the  true  meaning  of 
the  contract  is  that  if  the  review  was  cancelled 
there  was  to  be  no  liability  on  the  part  of  the 
defendants  beyond  the  obligation  to  pay  the 
expenses  already  incurred  by  the  plaintiff  and  no 
more.  The  review  was  cancelled,  and  I  think 
that  the  defendants  became  liable  to  pay  to  the 
plaintiff  the  expenses  which  had  already  been 
incurred  by  him.  The  defendants  offered  to  pay 
those  expenses;  but  the  plaintiff  refused  that 
offer,  and  claimed  the  whole  3001.  In  that  con- 
tention I  think  that  he  was  wrong.  In  my 
opinion  the  Bum  of  3001.  was  to  be  paid  "  on 
account "  assuming  that  the  review  took  place. 
That  appears  to  me  to  be  the  true  meaning  of 
the  contract.  I  certainly  cannot  gather  from  the 
terms  of  the  contract  that  the  sum  of  3001.  was 
to  be  paid  to  the  plaintiff  as  a  kind  of  retainer 
or  to  be  his  absolutely  if  there  was  no  review.  I 
agree,  therefore,  that  this  appeal  must  be  dis- 
missed. 

Mathew,  L.J. — I  am  of  the  same  opinion.  If 
the  contract  was  to  pay  the  money  to  the  plain- 
tiff in  any  event,  he  would  be  entitled  to  recover. 
That,  however,  is  not  the  contract  in  this  case. 
The  contract  in  this  case  is  not  the  same  as  in 
the  other  cases  where  the  money  was  payable 
before  the  event  became  impossible.  In  this  case 
it.  is  perfectly  clear  that  it  was  the  intention  of 
the  defendants  to  pay,  out  of  the  proceeds  of 
tickets  sold,  the  sum  of  3001.  on  account.  The 
common-sense  meaning  of  the  postscript  is  per- 
fectly clear;  it  means  that  they  are  not  to  be 
liable  for  anything  beyond  the  plaintiff's  expenses 
if  the  review  is  cancelled.  I  think  that  the  fact 
that  the  cheque  was  given,  but  was  not  paid, 
makes  no  difference  in  this  case.   The  judgment 
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of^  the  learned  judge  was  right,  and  thin  appeal 

Appeal  dUmitted. 

Solicitors  for  the  appellants,  Samuel  Price  and 
Son*. 

Solicitors  for  the  respondent,  Dowton,  Aintlie, 
and  Martineau. 


HIGH  COURT  OF  JUSTICE. 

CHANCERY  DIVISION. 

D>-c.  9  ««d  10, 1903. 
(Before  Buck  let,  J.) 
Cavendish  v.  Stectt.  (a) 

Practice— Cotts — Taxation — Refrether  feet — Dis- 
cretion of  taxing  matter— Order  LXV.,  rr.  8,  27, 
•«6-rr.  29,  48. 

Sub- rule  29  of  Order  LXV.\r.  27,  givet  the  taxing 
matter  a  ditcretion  in  party  and  party  taxation 
to  allow  refrether  feet  in  addition  to  the 
maximum  feet  prescribed  by  sub-rule  48,  if  he 
finds  that  the  higher  amount  it  neeettary  or 
proper  for  the  attainment  of  justice  or  for 
defending  the  right*  of  any  party. 

Stewart  and  Co.  v.  Weber  (89  L.  T.  Rep.  559) 
approved  and  followed. 

Summons  to  review  taxation  as  between  party 
and  party,  raising  the  question  of  the  quantum 
of  discretion  given  to  the  taxing  masters  in  allow- 
iog  refresher  fees  to  counsel  by  the  new  sub- 
role  29  of  Order  LXV.,  r.  27,  passed  in  Jan.  1902. 

The  action  was  brought  to  set  aside  a  voluntary 
settlement  made  by  the  plaintiff.  It  involved  a 
large  sum  of  money,  and  after  a  trial  which  lasted 
twenty  days  Byrne.  J.  gave  judgment  for  the 
plaintiff  letting  aside  the  settlement  and  ordering 
the  defendants  to  pay  ooets  a3  between  party  and 
party. 

The  plaintiff's  costs  wera  taxed  at  nearly  20001., 
which  included  allowances  in  respect  of  three 
counsel,  but  a  sum  of  over  15001.  was  disallowed 
by  the  master  on  the  ground  that  he  was  pre- 
cluded by  submle48  of  Order  LXV.,  r.  27,  from 
allowing  more  than  the  maximum  refresher  fees 
there  specified.  The  master  stated  in  his  answers 
to  objections  that,  having  regard  to  the  import- 
ance of  the  action  and  the  smallness  of  the  brief 
fees,  be  would  have  been  prepared  to  allow  a  sub- 
stantial portion  of  the  refresher  fees  paid  by  the 
plaintiff  over  and  above  the  prescribed  maximum, 
but  he  considered  that  the  rules  gave  him  no 
discretion  in  the  matter. 

The  plaintiff,  on  the  other  hand,  contended  that 
the  effect  of  the  new  sub-rule  29  (rule  10  of  the 
Rules  of  the  Supreme  Court,  Jan.  1902)  was  to 
enlarge  the  discretion  of  the  taxing  master  and 
to  enable  him  to  allow,  in  addition  to  the  fees 
prescribed  by  appendix  N.  and  sub-rule  48,  all 
costs  which  appeared  to  him  "  necessary  or  proper 
for  the  attainment  of  justice  or  for  defending  the 
rights  of  any  part;." 

Sub  rule  29  is  as  follow*  : 

On  every  taxation  the  taxing  master  shall  allow  all 
such  oosto,  obarges,  and  expenses  a*  shell  appear  to  bim 
to  have  been  neoestarv  or  proper  for  the  attainment  of 
jnstioe,  or  for  defending  the  rights  of  any  psriy,  bat 
save  an  against  the  party  who  incurred  the  sane  no  costs 
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bhall  be  allowed  which  appear  to  the  taxing  master  to 
hare  been  incurred  or  inoreaeed  through  over-caution, 
negligence  or  mistake,  or  by  payment  of  special  tees  to 
counsel,  or  special  charge*  or  expenses  to  witaeeaes  or 
other  persons,  or  by  other  unusual  expenses. 

The  plaintiff  took  out  this  summons  to  review 
the  taxation. 

Buck  master,  K.C.  and  Mark  Bomer  for  the  plain, 
tiff. — The  taxing  master  has  discretion  under  the 
new  sub-rule  to  allow  these  refresher  fees.  The 
words  of  Order  LXV.,  r.  8— "no  higher  fees  shall 
be  allowed  in  any  case  except  such  as  are  by  this 
order  otherwise  provided  for  " — are  much  stronger 
than  those  of  sub-rule  48 ;  but  nevertheless,  in 
Mclver  and  Co.  Limited  v.  TateSteamert  Limited 
(87  L.  T.  Rep.  320;  (1902)  1  K.  B.  184),  when  the 
former  rule  was  in  question,  it  was  held  by  the 
Court  of  Appeal  that  sub-rule  29  had  conferred  a 
discretion  to  allow  fees  larger  than  those  pre- 
scribed, and  that  decision  has  been  followed  in 
Re  Ermen  (88  L.  T.  Rep.  352  ;  (1903)  2  Ch.  156). 
Moreover,  the  exact  point  has  been  decided  in  our 
favour  by  Kennedy,  J.  in  Stewart  and  Co.  v. 
Weber  (89  L.  T.  Rep.  559). 

Sargant  for  the  defendants. — The  decision  in 
Stewart  and  Co.  v.  Weber  is  wrong  and  ought  not 
to  be  followed.  Sub-rule  48  deals  with  refresher 
fees  on  the  principle  of  time ;  the  proviso  at  the 
end  was  inserted  in  1880  in  order  to  meet  the  diffi- 
culty raised  in  Re  Harriton  (55  L.  T.  Rep.  72;  311 
Ch.  Div.  52)  and  is  confined  to  taxations  as  between 
solicitor  and  client.  General  words  in  a  later  Act 
do  not  affect  earlier  and  special  legislation  (Seward 
v.  The  Vera  Cruz,  52  L.  T.  Rep.  474 ;  10  App. 
Cas.  59),  and  sub-rule  29  is  in  general  terms  and 
was  not  intended  to  abrogate  sub-rule  48.  In  Re. 
Ermen  the  taxation  was  as  between  solicitor  and 
client,  and  the  case  does  not  decide  that  rule  8 
has  been  enlarged  by  sub- rule  29.  Sub- rule  29 
does  not  apply  to  party  and  party  taxation ;  and 
even  if  it  does,  the  exception  as  to  "  payment  of 
special  fees  "  save  the  defendants  from  liability  for 
the  refreshers  in  this  case. 

BccKLET,  J.  —  In  this  action  Byrne,  J.  on 
the  14th  May  1903  ordered  the  defendants  to  nay 
to  the  plaintiff,  Cavendish,  the  costs  of  this  actioD 
up  to  judgment,  to  be  taxed  by  the  taxing 
muster.  The  plaintiff  carried  in  his  costs  for 
taxation.  They  have  been  taxed,  and  the  summons 
asks  that  the  plaintiffs  objections  to  that  taxation 
may  be  allowed,  and  that  it  may  be  referred  back 
to  the  taxing  master  to  vary  his  certificate 
accordingly.  The  objections  were  three  in 
number.  One  of  them  Mr.  Buck  master  did  not 
open ;  it  was  only  for  a  small  amount.  The 
second  objection  he  agreed  that  he  could  not 
argue,  as  the  taxing  master  had  exercised  his 
discretion  upon  it.  The  only  one  argued  before 
me  was  the  third.  It  is  no  doubt  of  importance. 
The  question  I  have  to  decide  is  whether  on  a 
taxation  of  costs  between  party  and  party  the 
taxing  master  has,  under  the  roles  as  they  now 
stand,  a  discretion  to  allow  a  refresher  fee  to 
counsel  in  eiceas  of  the  maximum  refresher  fee 
allowed  by  Order  LXV.,  r.  27,  sub.-r.  48.  The 
language  of  sub-role  48  is  that  "  the  taxing  officer 
may  allow"  fees  of  certain  amounts  from  one 
sum  named  to  another  sum  named.  The  rule 
contains  no  negative  words.  It  does  not  pro- 
vide that  the  taxing  officer  shall  not  allow  more 
than) those  amounts,  bat  on  the  true  construction. 
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of  the  rub-rule  I  tbink  that  is  its  effect,  and  in 
Be  Harriton    {ubi  sup.)    Cotton.    L.J.,  after 
expressing  some  doubt  on  the  subject,  Baid  t  hat 
the  sub- rale  must  be  read  as  restricting  the  fees. 
That  case  was  decided  before  the  proviso  now 
at  the  end  of  the  sub-rule  was  added.  The 
proviso  is  as  follows :  "  Provided  that  in  the 
taxation  of  costs  between  solicitor  and  client  the 
taxing  officer  shall  be  at  liberty  to  allow  larger 
fees,  under  special  circumstances  to  be  stated  oy 
him."    The  addition  of  tbat  proviso  no  doubt 
supports   further  the  construction  previously 
adopted  by  Cotton.  L  J.  as  to  taiations  between 
party  and  party.   The  history  of  the  proviso  is 
as  follows:   In  Be  Harrison  the  question  was 
raised  whether  on  a  taxation  between  solicitor 
and  client,  when  the  client  had  given  his  solicitor 
authority  to  employ  a  particular  leader,  and  to 
give  him  a  refresher  fee  larger  than  the  maximum 
fee  allowed  by  sub-rule  48,  the  limit  of  tbat 
sub-rule  applied,  with  the  result  that  the  taxing 
officer  was  precluded  from  allowing  more  than 
the  maximum  fee.   The  Court  of  Appeal  held 
that  it  did  apply,  although  it  could  be  displaced 
by  special  agreement.    The  proviso  was  then 
introduced  in  order  to  give  th«  taxing  master  a 
discretion  in  the  cose  of  solicitor  and  client 
costs.    The  discretion  thus  given  was  not  ex- 
tended  to  party  and  party  costs.   Therefore  I 
start  with  this,  that  sub- rule  48  is  to  be  read  as  if 
it  provided  that  in  a  party  and  party  taxation 
tbe  taxing  officer  may  allow,  bv  way  of  refresher 
fee,  so  much  and  no  more.    The  question  then 
arises  whether  tbe  new  rule  10  of  Jan.  1902, 
which  is  now  Order  LXY.,  r.  27,  sub-r.  29, 
has  given  the  taxing  matter  a  further  discretion 
— namely,  a  discretion  to  go  beyond  tbe  limits 
of  sub- rule  48  in  taxations  between  party  and 
party.   Sub- rule  29  is  as  follows :  [His  Lordship 
read  the  rule  and  continued:]    In  my  opinion 
this  has  given  him  a  further  discretion.   It  has 
been  decided  by  the  Court  of  Appeal  in  Melver 
and    Co.   LimiUd  v.  Tate   Steamers  Limited 
(ubi  sup.)  that  where   the   case   is   one  to 
which  Order  LXV.,  r.  8,  applies  the  taxing 
master  has  a  discretion  to  make  an  allowanoe  in 
respect  of  a  solicitor's  attendance  in  excess  of 
the  maximum   allowance  for  such  attendance 
specified  in  appendix  N,  No.  147.   Rule  8  does, 
whereas  sub- rule  48  does  not,  contain  negative 
words.   It  says :  "  And  no  higher  fees  shall  be 
allowed  in  any  case."   These  words  are,  it  is  true, 
controlled  by  an  exception,  "  except  such  as  are 
by  this  order  otherwise  provided  for."   The  Court 
of  Appeal,  however,  rested  their  decision,  not  on 
the  words  of  exception,  but  on  the  conclusion  at 
which  they  arrived,  that  sub-rule  29  gives  the 
master  on  every  taxation  a  discretion  to  allow 
such  costs  as  aopear  to  him  to  be  necessary  or 
proper  within  the  language  of  the  sub-rule.  Sub- 
rule  18  does  not  contain  the  words  "and  no 
higher  fee  shall  be  allowed,"  and  therefore,  of 
course,  contains  no  words  of  exception ;  hut, 
seeing  that  tbe  Court  of  Appeal  did  not  rest  their 
decision  on  those  words,  the  present  case  is  not 
distinguishable  from  Melver  and  Co.  Limited  v. 
Tate  Steamers  Limited.   In  construing  the  rules, 
I  think  I  am  bound  to  read  them  as  a  whole,  with 
the  result  that  sub-rule  29  qualifies  sub- rule  48, 
and  gives  the  taxing  master  a  discretion  with 
regard  to  allowing  fees  under  sub-sect.  48  which 
he  did  not  previously  possess.  The  old  sub- rule  29 


referred  only  to  costs  between  party  and  party, 
and  was  in  a  negative  form.   It  said  that  "  as  to 
costs  to  be  paid  or  borne  by  another  party,  no 
costs  are  to  be  allowed  which  do  not  appear  to 
the  taxing  officer  to  have  been  necessary  or 
proper,"  whereas  the  new  sub-rule  29  refers  to 
every  case  of  taxation,  and  is  in  an  affirmative 
form.   The  rule  committee  struck  out  the  old 
rule  and  substituted  the  other.   I  am  lonnd  to 
hold  that  they  did  that  deliberately  with  a  view 
to  adding  to  the  power  of  the  taxing  master.  The 
taxing  master  says  that  if  this  view  is  adopted  it 
will  tend  to  abolish  the  distinction  between  party 
and  party  and  solicitor  and  client  costs.   I  do  not 
think  so.    Sub-rule  29  consists  of  two  parts. 
Tho  first  sentence  is  general,  and  applies  to  every 
taxation :  "  On  every  taxation  the  taxing-master 
shall  allow  all  such  costs,  charges,  and  expenses 
as  shall  appear  to  him  to  have  been  necessary 
or  proper  for  the  attainment  of  justice  or  for 
defending  the  rights  of  any  party."   The  second 
part  applies  only  to  taxation  as  between  party 
and  party,  for  by  the  words  "  save  as  against  the 
party  who  incurred  the  same,"  it  excepts  a  taxa- 
tion as  between  solicitor  and  client.    It  says: 
"  But  save  as  against  the  party  who  incurred  the 
same  no  costs  shall  be  allowed  which  appear  to 
the  taxing  master  to  have  been  incurred  or 
increased  through  over- caution,  negligence  or 
mistake,  or  by  payment  of  special  fees  to  counsel, 
or  special  charges  or  expenses  to  witnesses  or 
other  persons,  or  by  other  unusual  expenses." 
The  result  is  tbat  in  taxations  between  party  and 
party  there  is  created  a  new  discretion  in  the 
taxing  master  limited  by  the  language  used  in 
sub-rule  29.   By  that  I  mean  that  this  limitation 
is  imposed  on  him,  that  be  must  find  that  the 
higher  amount  which  he  allows  is  "  necessary  or 
proper  for  the  attainment  of  justice  or  for  de- 
fending the  rights  of  any  party."  If  the  taxation 
is  between  solicitor  and  client,  he  is  not  bound  by 
that  limitation.   In  that  case  he  may  allow  oosts 
incurred  or  increased  by  "payment  of  special 
fees  to  counsel,"  or  special  charges  or  expenses 
to  witnesses  or  other  persons,  or  by  other  unusual 
expenses,"  which  he  is  not  to  allow  on  taxations 
between  party  and  party.    The  hitter  part  of 
the  sub-rule  includes  what  is  generally  called  a 
"special  fee"— that  is  to  say,  a  fee  paid  to 
counsel  who  will  only  go  into  court  on  payment 
of  a  special  fee  in  addition  to  tbe  usual  fees.  But 
it  is  not  limited  to  that.  "Special  fees"  there 
mean  unusual  or  extraordinary"  or  generous  fees. 
Mr.  Sargant,  who  argued  the  case  with  great 
ability,  has  pressed  the  argument  upon  me,  that 
I  ought  to  decide  the  question  upon  the  principle 
that  where  there  is  a  special  rule  referring  to 
details,  and  then  a  rule  is  made  on  the  same 
subject  but  of  a  general  character,  the  general 
rule  does  not  abrogate  the  special  rale.  He 
referred  to  Seicard  v.  The  Vera  Cruz  (ubi  sup.), 
where  Lord  Selborne  says  that :  "  Where  there 
are  general  words  in  a  later  Act  capable  of  reason- 
able and  sensible  application  without  extending 
tbem  to  subjects  specially  dealt  with  by  earlier 
legislation,  you  are  not  to  hold  that  earlier  and 
special  legislation,  directly  repealed,  altered,  or 
derogated  from  merely  by  force  of  such  general 
words,  without  any  indication  of  a  particular 
intention  to  do  so."   I  do  not  think  that  is  a 
principle  to  apply  in  this  case.   Into  these  rules 
are  introduced  from  time  to  time  alterations  and 
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variations,  and  I  must  take  it  that  the  committee 
in  making  the  alterations  are  dealing  with  the 
rules  as  a  whole.  I  have  to  make  np  my  mind 
whether  it  was  intended  to  qualify  what  was  in 
the  rules  before  the  alterations  or  not.  Here  I 
think  it  was  so  intended.  Mr.  Sargant  also  con- 
tended that,  on  the  assumption  that  sub-rule  29 
applied  to  sub-rale  48,  nevertheless  it  left  re- 
fresher fees  as  they  were  before,  because  sub- 
rule  48  gives  a  definite  maximum,  and  Bub-rule29 
says  that  on  taxations  between  party  and  party 
special  fees  and  other  unusual  expenses  shall  not 
be  allowed.  I  have  dealt  with  this  already.  The 
special  fee  there  referred  to  is  an  unusual  or 
extraordinary  fee,  and  not  a  fee  larger  than  that 
allowed  by  sub-rule  48,  whose  payment  is  neces- 
sary or  proper  within  sub.  rale  29.  Sub-rule  29 
empowers  tho  master  to  go  beyond  sub-rule  48, 
for  the  purpose,  not  of  allowing  in  party  and 
party  taxations  refresher  fees  which  are  unusual 
or  extraordinary,  but  of  allowing  such  refresher 
fees  as  are  "  necessary  or  proper  for  the  attain- 
ment  of  justice  or  for  defending  the  rights  of  any 
party,"  notwithstanding  that  they  are  in  excess 
of  sub-rule  48.  In  Be  Ermen  Farwell,  J.,  and  in 
Stewart  and  Co.  v.  Weber  Kennedy,  J.,  have 
decided  this  question  in  the  same  way  as  I  have 
done.  Stewart  and  Co.  v.  Weber  is  on  all  fours 
with  this  case,  and  I  might  have  followed  it 
without  adding  anything ;  but,  having  regard  to 
the  importance  of  the  question,  I  have  thought  it 
best  to  give  my  own  reasons.  I  allow  the  objec- 
tions, and  send  this  case  back  to  the  master  to 
decide  what  in  his  discretion  are  reasonable 
refresher  fees  to  allow  to  the  plaintiff's  counsel. 
The  plaintiff  has  succeeded  on  the  more  im- 
portant of  his  objections,  and  the  defendants 
must  pay  two-thirds  of  his  costs  of  the  present 
application. 

Solicitor  for  the  plaintiff,  Charles  Everett. 

Solicitors  for  the  defendants,  Ranger,  Burton, 
and  Frost. 


April  14  and  16. 
(Before  Joyce,  J.) 
Be  Venn;  Lindon  v.  Ingram,  (a) 

Will  —  Conttruetion  —  Ambiguity — Bef erring  to 
codicil  to  dear  up  ambiguity — Qift  contingent 
on  surviving  tenant  for  life— Class  gift— Gift  to 
a  class  and  a  named  person — Lapte. 

A  testatrix  directed  her  residuary  real  and  per- 
sonal estate  to  be  converted  into  money  and  the 
income  to  be  paid  to  a  niece  for  her  life,  and  on 
the  tenant  for  life's  decease  the  testatrix  directed 
her  trustees  to  divide  the  trust  estate  equally 
between  the  brothers  and  sisters  of  the  tenant  for 
life  living  at  the  latter' s  decease  and  A.,  B.,  and 
C.  in  equal  shares,  "  and  should  either  of  them 
le  dead  leaving  children  such  children  are  to 
take  the  share  their  deceased  parent  would  have 
been  entitled  to." 

By  a  codicil  the  testatrix  recited  that  she  had  in 
her  will  directed  her  residuary  estate  to  be  sold 
and  the  proceeds  divided  between  the  peraons 
therein  named,  and  desired  a  great-niece  to  have 
a  share  in  her  residuary  estate  equally  with  the 
others  named  in  the  will  and  bequeathed  her  the 
same  accordingly. 

(a)  He]Hjricd  br  II.  W  Law,  E«j  ,  P.arr;><lcr»l-L»w. 
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The  testatrix  died  in  1901,  and  the  tenant  for  life 
in  1902.  One  brother  only  of  the  tenant  for  life, 
and  no  sister,  teas  living  at  the  tenant  for  life's 
death.  Of  A.,  B.,  and  C.,  A.  had  predeceased  the 
testatrix,  and  B.,  though  he  survived  the  testatrix, 
died  before  the  tenant  for  life.  A.  and  B.  were 
half-brothers  of  the  testatrix,  but  C.  was  a 
stranger  in  blood. 

Upon  an  originating  summons  taken  out  for  the 
determination  of  the  questions  who  were  the 
persons  entitled  to  the  residuary  estate,  whether 
A.'s  share  devolved  upon  the  next  of  kin  of  the 
testatrix  or  became  divisible  between  the  other 
legatees,  and  whether  the  gift  of  a  share  to  B. 
was  contingent  on  his  surviving  the  tenant  for 
life. 

Held,  that  on  the  will  alone  there  was  an  ambiguity 
as  to  wfiether  the  estate  was  divisible  in  moieties 
or  in  equal  shares  among  all  who  took,  but  that 
the  court  was  entitled  to  refer  to  the  codicil  to 
clear  up  the  ambiguity,  and  that  the  codicil 
made  it  clear  that  the  estate  was  divisible  in 
equal  shares. 

llcld,  also,  that  the  gift  of  a  share  to  B.  was  not 
contingent  on  his  surviving  tlie  tenant  for  life, 
and  that,  in  view  of  the  judgments  of  the  House 
of  Lords  in  Kingsbury  v.  Walter  (84  L.  T. 
Rep.  697;  (1901)  A.  C.  187),  the  gift  could 
not  be  construed  as  a  class  gift,  anil  that  A.'s 
share  therefore  lapsed  to  the  testatrix's  next  if 

Darley  v.  Martin  (13  C.  B.  683)  and  Grover  v. 
Raper  (5  W.  B.  134)  followed. 

Adjourned  summons. 

By  her  will,  dated  the  18tb  Nov.  1890,  Mrs. 
Sarah  Venn,  widow,  of  Gravesend,  in  the  county 
cf  Kent,  gave,  devised,  and  bequeathed  (after 
directing  payment  of  her  debts  and  bequeathing 
a  pecuniary  legacy)  all  the  rest  of  her  real  and 
personal  estate  to  the  trustees  of  her  will  upon 
trust  to  convert  the  same  into  money  and  to  pay 
to  the  testatrix's  niece.  Emily  Alice  Ingram,  the 
interest,  dividends,  and  income  arising  therefrom 
for  her  life. 

The  will  then  proceeded  as  follows  : 

And  upon  bar  deoeate  I  direot  my  laid  trustees  to 
divide  all  my  said  trust  e»tat«  equally  between  the 
brothers  and  sisters  of  the  said  Emily  Alice  Ingram 
living  at  ber  deoeaae  and  Thomas  William  Gaze, 
Francis  Thomas  Brooker  Gaze,  and  William  Brand 
Parker  in  equal  shares,  and  should  either  of  them  be- 
dead  leaving  children  snob  ohildren  are  to  take  the 
share  their  deoeased  parent  would  have  been  entitled  to 
if  living. 

On  the  1st  June  1893  the  testatrix  executed  the 
following  codicil : 

Whereas  in  my  will  I  have  directed  my  residuary 
estate  to  be  Bold  and  the  proceeds  divided  botween  the 
persons  therein  named,  now  I  donire  my  great-nieco 
Louisa  Eraillo  Ingram  to  have  a  share  in  my  residuary 
eBtate  equally  with  the  others  named  in  the  said  will, 
and  I  bequeath  her  the  same  accordingly.  In  ail  other 
respocts  I  confirm  the  said  will. 

The  testatrix  died  on  the  7th  Aug.  1901,  and 
her  will  and  first  codicil  (with  another  codicil  not 
material  to  this  report)  were  proved  in  the  prin- 
cipal registry  on  the  20th  Sept.  1901. 

The  estate  was  composed  entirely  of  personalty. 

The  tenant  for  life,  Emily  Alice  Ingram,  died 
on  the  Hth  May  1902.  One  only  of  her  brothers 
was  then  living,  and  no  sister. 


Be  Venn;  Lindon  v.  Ingram. 
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Francis  Thomas  Brooker  Gaze  had  predeceased 
the  testatrix,  and  Thomas  William  Gaze,  though 
he  survived  the  testatrix,  died  before  the  tenant 
for  life.  They  were  half-brothers  of  the  testatrix. 
William  Brand  Parker,  who  was  a  stranger  in 
blood,  survived  the  tenant  for  life. 

Under  these  circumstances  the  trustees  of  the 
will  and  codicils  took  out  an  originating  summons 
asking  for  the  determination  of  the  questions  who 
were  the  persons  entitled  to  the  residuary  estate 
of  the  testatrix ;  whether  the  share  of  Francis 
Thomas  Brooker  Gaze  devolved  upon  the  next  of 
kin  of  the  testatrix  ;  or  whether  by  reason  of  his 
death  in  her  lifetime  her  residuary  estate  became 
divisible  between  the  legatees  named  in  the  will 
and  first  codicil  other  than  him  ;  and  whether  the 
gift  by  the  will  of  a  share  in  the  residuary  estate 
to  Thomas  William  Gaze  was  contingent  upon  his 
surviving  the  tenant  for  life. 

Burt  for  the  summons. 

Favocwt  for  the  surviving  brother  of  the  tenant 
for  life. — I  take  a  moiety  of  the  estate,  and  the 
K  teat-niece  named  in  the  codicil  takes  a  share 
only  in  the  other  moiety  with  the  three  persons 
named  in  the  will.  But  if  it  be  held  that  the 
whole  estate  is  divisible  in  equal  shares,  surviving 
the  tenant  for  life  is  a  condition  of  sharing  in  the 
case  of  the  persons  named,  just  as  much  as  in 
the  case  of  the  brothers  and  sisters  of  the  tenant 
for  life,  and  the  estate  of  T.  W.  Gaze  hi  therefore 
not  entitled  to  a  share.  The  words  "  the  share 
their  deceased  parent  would  have  been  entitled 
to  "  show  that  this  is  the  true  construction. 

R.  M.  Patli»»on  for  the  legal  personal  repre- 
sentative of  T.  W.  Gaze. — The  testatrix  did  not 
intend  to  divide  the  estate  into  moieties.  This  is 
clear  even  on  the  will,  but,  if  necessary,  the 
codicil  can  be  referred  to,  and  that  puts  the 
matter  beyond  doubt.  There  is  nothing  in  the 
will  to  make  surviving  the  tenant  for  life  a  con- 
dition of  taking  a  share  except  in  the  case  of  the 
tenant  for  life's  brothers  and  sisters. 

O.  S.  Alexander  for  W.  B.  Parker. — I  support 
the  contention  that  T.  W.  Gaze's  estate  does  not 
share  because  he  died  before  the  tenant  for  life. 
With  regard  to  the  share  of  F.  T.  B.  Gaze,  I  con- 
tend that  the  gift  is  one  to  a  class,  and  that  his 
share  therefore  did  not  lapse.  The  older  cases 
may  favour  the  view  tbat  some  blood  or  other  tie 
between  the  named  individual  and  the  class  is 
necessary  to  a  class  gift ;  but  in  Re  Mots  ;  Kings- 
bury v.  Walter  (81  L.  T.  Rep.  139:  (1899)2  Ch. 
314)  Romer,  L.J.  (1899)  2  Ch.,  at  p.  319)  lays  down 
the  principle  that  a  gift  to  a  class  properly  so 
called!  ana  a  named  individual  such  as  A.  equally 
is  priirui.  facie  a  gift  to  a  class.  No  doubt  when 
the  same  case  came  before  the  House  of  Lords 
(84  L.  T.  Bep.  697;  (1901)  A.  C.  187),  Lord 
Davey  (1901)  A.  C,  at  p.  193)  disapproved  of 
Romer,  L.J.'s  statement ;  but  the  House  affirmed 
the  decision  of  the  Court  of  Appeal  in  which  that 
statement  was  made  and  it  was  not  argued  before 
the  House,  and  I  contend  that  Lord  Davey's 
disapproval  was  dictum  only. 

Faiccue  replied. 

Joyce,  J. — The  question  in  this  case  is  as  to 
the  mode  in  which  the  residuary  estate  of  the 
testatrix  is  to  be  distributed  among  the  persons 
named  or  referred  to  in  her  will  and  first  codicil. 
[His  Lordship  read  the  passage  in  the  will  set  out  I 


tupra,  and  the  first  codicil,  and  continued:] 
Various  difficulties  arise.   The  first  question  is 
whether  the  trust  estate  is  to  be  divided  in 
moieties,  one  moiety  going  to  the  surviving 
brothers  and  sisters  of  the  tenant  for  life  and  the 
other  one  to  the  persons  named  in  the  will 
together  with  the  great- niece  named  in  the 
codicil,  or  whether   it  is   divisible  in  equal 
shares  between  all  those  persons.   Taking  the 
will    alone,   I  am   of   opinion   tbat   on  its 
true  construction  the  division  is  not  to  be 
in  moieties,  but  equally  between  all  entitled; 
but  I  admit  that  on  the  will  alone  there  is  an 
ambiguity  as  to  this,  and  that  it  is  well  arguable 
that  the  testatrix  intended  the  division  to  be  in 
moieties.   If,  however,  I  may  refer  to  the  first 
codicil  to  clear  up  the  ambiguity,  there  is  no  doubt 
but  that  the  estate  is  to  be  divided  equally  among 
all  the  beneficiaries.   If  there  had  been  a  recital 
of  the  will  in  the  codicil  which  was  obviously 
erroneous,  no  doubt  that  would  not  alter  the  con- 
struction of  the  will  (see  Skerratt  v.  Oakley,  7 
T.  R.  492;  4  R.  R.  504) ;  but,  if  the  recital  in  the 
codicil  is  not  absolutely  erroneous,  I  have  no 
doubt  that  I  may  refer  to  the  codicil  to  clear  up 
an  ambiguity  in  the  will.  The  principal  authority 
is  Darley  v.  Martin  (13  C.  B.  683).   There  Jervis. 
C.J.,  in  delivering  the  considered  judgment  of 
the  Court  of  Common  Pleas,  says  (at  p.  690) : 
And,  as  to  the  effect  of  the  codicil,  it  was 
argued  that  an  erroneous  reference  in  a  codicil 
to  the  dispositions  of  the  will  cannot  constitute  a 
new  bequest  in  opposition  to  the  will ;  and  Skerratt 
v.  Oakley  {ubi  sup.)  was  relied  on.  But  it  appears 
to  us  that  the  argument  with  respect  to  the 
effect  of  the  codicil,  when  rightly  considered,  is 
not  that  the  will  is  at  all  revoked  or  varied  by  the 
codicil ;  but  rather  that,  the  will  and  codicil  being 
all  one  testament,  the  language  of  the  will  may  be 
interpreted  by  that  of  the  codicil;  and  that 
accordingly,  the  gift  over  in  the  will  *  in  default 
of  such  issue'  being  capable  of  importing  a 
bequest   over  on  failure  of   issue   living  at 
the  death,   it    ought    to    be   inferred  that 
the  testator  employed  it  in  that  sense,  because, 
in  the  codicil,  he  refers  to  it  as  if  it  were 
a  gift  over  in  default  of  his  daughter's  leaving  no 
issue,  which,  as  regards  personalty,  is  tantamount 
to  a  gift  on  failure  of  issue  living  at  her  death. 
The  argument,  thus  viewed,  appears  to  us  to  be 
well  founded."    Now,  Kindersley,  V.C,  than 
whom  a  more  careful  judge  in  regard  to  such 
matters  never  existed,  did  the  same  thing  in 
Grover  v.  Raper,  reported  only  in  5  W.  R.  134. 
In  that  case  there  was  an  ambiguity  in  the  words 
of  the  will;  and  the   Vice-Chancellor,  after 
expressing  his  opinion  as  to  the  meaning  of  the 
will,  says  that  the  codicil,  however,  put  the 
matter  beyond  all  doubt.   I  think,  therefore,  that 
I  may,  following  the  considered  judgment  of  the 
Court  of  Common  Pleas  in  Darley  v.  Martin  (ubi 
$up.)  and  this  decision  of  Kindersley,  V.C,  have 
recourse  to  the  codicil  to  clear  up  the  ambiguity ; 
and  I  hold  that  the  testatrix's  residuary  estate  is 
divisible  in  equal  shares  among  all  who  take. 
One  of  the  persons  particularly  named,  T.  W. 
Gaze,  died  after  the  testatrix,  but  in  the  lifetime 
of  the  tenant  for  life.   It  is  contended  that  his 
representatives  are  not  entitled  to  share,  on  the 
ground  that  on  the  true  construction  of  the  will 
the  gift  is  contingent  on  his  surviving  the  tenant 
for  life.   There  is  not  a  word  in  the  will  to  that 
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effect,  though  no  doubt  the  testatrix  usee  the 
words  "  would  have  been  entitled  to."  This,  how. 
ever,  is  not  enough  for  the  purpose,  especially  as 
the  supposed  gift  over  would,  in  my  opinion, 
apply  equally  to  a  case  of  death  in  the  lifetime  of 
the  testatrix.  I  therefore  hold  that  T.  W.  Gize's 
representatives  are  entitled  to  a  share.  Then 
another  point  arises.  F.  T.  B.  Gaze  died  in  the 
lifetime  of  the  testatrix,  and  I  have  to  determine 
what  becomes  of  his  share.  Does  it  lapse  to  the 
next  of  kin,  or  does  it  pass  to  the  other  legatees  P 
Having  carefully  read  and  considered  the  judg- 
ments of  the  Rouse  of  Lords  in  Kingsbury  v. 
Walter  (84  L.  T.  Rep.  H97 ;  (1901)  A.  C.  187),  I  am 
of  opinion  that  this  cannot  be  construed  as  a 
class  gift,  and  I  therefore  hold  that  F.  T.  B. 
Gaze's  share  has  lapsed  to  the  testatrix's  next  of 
kin. 

Solicitors :  letrt's  and  8ons ;  Mason  and  Co. 


Jan.  21  and  Feb.  2. 
(Before  Swinfbn  Eajjy,  J.) 
Re  Risino;  Rising  v.  Rising,  (a) 
Will— Power— Excessive  execution— Cy-prea. 

Hereditaments  were  limited  to  the  use  of  B.  R.  for 
life,  with  remainder  to  the  use  of  hie  children,  or 
other  issue  born  in  hie  lifetime,  for  such  eetatee 
and  in  each  eharee  ae  B.  R.  should  by  deed  or 
will  appoint,  and  in  default  to  the  uee  of  hie 
children  in  fee  simple  as  tenants  in  common. 

B.  R.  by  hie  will  appointed  to  hie  son  W.  for  life, 
with  remainder  to  hie  sons  in  tail  male,  with 
remainder  to  his  daughters  in  tail  male,  with 
remainder  to  B.  R.'s  daughter  for  life,  with 
remainder  to  her  sons  in  tail  male,  with  re- 
mainder to  her  daughters,  with  divers  remaindere 


Held,  that  W.  did  not  take  an  eeiate  in  tail  general 
or  in  tail  male,  and  that  all  the  remaindere 
subsequent  to  the  life  estate  appointed  to  him 
failed. 
Adjourned  summons. 

Certain  hereditaments  were  by  will  limited  to 
the  use  of  Benjamin  Rising  for  life,  with 
remainder  to  the  use  of  his  children,  or  other 
issue  born  in  his  lifetime,  for  such  estates  and 
in  such  shares  as  he  should  by  deed  or  will 
appoint,  and  in  default  of  appointment  to  the 
use  of  his  children  in  fee  simple  as  tenants  in 
common. 

Benjamin  Rising,  by  his  will  dated  the  6th 
Dec.  1890,  appointed  the  hereditaments  to  his 
son  William  for  life,  with  remainder  to  William's 
tons  born  during  his  (Benjamin  Rising's)  life 
successively  according  to  seniority  fur  life,  with 
remainder  after  the  decease  of  each  such  son  to 
his  sons  successively  according  to  seniority  in 
tail  male,  with  remainder  to  the  sons  of  William 
born  after  Benjamin  Rising's  death  successively 
according  to  seniority  in  tail  male,  with  remainder 
to  William's  daughters  successively  according  to 
seniority,  with  remainder  after  the  death  of  each 
8ncb  daughter  to  her  sons  successively  according 
to  seniority  in  tail  male,  with  remainder  to 
Benjamin  Rising's  daughter  Ethel  for  life,  with 
remainder  to  her  sons  successively  according  to 
seniority  in  tail  male,  with  remainder  to  her 

l«j  Bepof^d  bj  u.  B  tUalLTjlf,  E*q.,  Btxrltler-tl-Ltw. 


daughters  successively  according  to  seniority, 
with  remainder  after  the  death  of  each  such 
daughter  to  her  sons  successively  according  to 
seniority  in  tail  male,  with  divers  remainders 


Benjamin  Rising  died  on  the  28th  Aug.  1902 
leaving  two  children — William,  who  was  married 
and  had  no  children,  and  Ethel,  who  was  married 
and  had  an  infant  eon. 

The  grandchildren  not  being  objects  of  the 
power,  this  summons  was  taken  out  to  determine 
whether  William  took  an  estate  tail  cy-pris. 

Ashworth  James  for  the  trustees  of  the  will. 

D.  Pollock  for  William. — It  will  carry  out  the 
testator's  intention  if  William  takes  an  estate 
tail: 

Farwell  on  Powers.  2nd  edit.,  p.  315  ; 
Stackpools  v.  Stackpools,  4  D.  A  War.  320  ;  65  B.  R. 
706. 

It  is  no  objection  that  William's  daughters  will 
take  as  coparceners  instead  of  successively : 

Pitt  v.  Jackson,  2  Bro.  C.  C  51  ; 

Vanderplank  v.  King,  3  Hare,  1 ;  CiB.B.  ISO. 

[Swinfbn  Eady,  J. — Ethel,  who  is  an  object  of 
the  power,  could  not  take  under  the  estate  tail.] 

A'.  Wood  for  EtheL— Subject  to  William's  life 
interest,  Ethel  takes  a  moiety  in  default  of 
appointment.   It  is  not  a  case  for  cy-pris. 

Tomlin  for  Ethel's  infant  son.— The  testator's 
intention  would  be  carried  out  by  giving  William 
an  estate  tail,  with  remainder  to  Ethel  for  life, 
with  remainder  to  her  Bon  in  tail  male.  [Swinfbn 
Eadt,  J.  referred  to  Monypennv  v.  Dering  (2 
De  G.  M.  &  G.  146).  j  ^  adp  ^ 

Feb.  2.— Swinfen  Eady,  J. — It  was  said  that 
the  effect  of  the  appointment  in  Benjamin  Rising's 
will  was  to  give  William  an  estate  in  tail  general, 
or,  at  all  events,  an  estate  in  tail  male  by  cy-pris, 
and  that  the  court  ought  to  adopt  a  construction 
of  the  will  which  would  give  effect,  so  far  as 
possible,  to  the  whole  of  the  testator's  intention. 
The  extent  and  application  of  the  doctrine  of 
cy-pris  were  explained  by  Lord  St  Leonards  in 
Monypenny  v.  Dering  (ubisup.)  The  object  is  to 
give  effect  to  the  general  intent,  but  it  is  not 
(as  in  other  cases)  to  be  carried  into  effect  at 
the  expense  of  the  particular  intent ;  in  apply- 
ing the  doctrine  nothing  is  to  be  sacrificed,  and 
neither  by  implication  nor  by  the  doctrine  of 
cy-pris  can  an  estate  be  given  to  a  class  or  a 
portion  of  a  class  for  whom  the  testator  did  not 
intend  to  provide.  In  Hampton  v.  Holman  (36 
L.  T.  Rep.  287;  5  Ch.  Div.  183)  Jeesel,  M.R. 
treated  Monypenny  v.  Dering  (ubi  sup.)  as  deciding 
that  the  doctrine  of  cy  pres,  which  be  considered 
was  more  properly  described  as  a  rule  of  construc- 
tion, cannot  be  applied  where  the  effect  of  so 
doing  will  be  to  make  the  estate  devolve  in  a  line 
of  succession  different  from  that  which  the  testator 
has  expressly  designated.  The  particular  intent 
is  only  sacrificed  so  far  as  may  be  necessary  to 
carry  out  the  general  intent  according  to  law.  In 
the  present  case  no  kind  of  estate  tail  can  be 
given  by  implication  to  William  which  would  not 
sacrifice  the  particular  intent  and  defeat  the 
general  intention  of  the  testator,  as  expressed  in 
his  will,  by  excluding  persons  for  whom  he 
intended  to  provide,  or  by  including  a  class  or 
portion  of  a  class  for  whom  he  did  not  intend  to 
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provide.  I  think  that  it  would  be  going  beyond 
any  decided  case,  and  that  it  would  be  contrary 
to  the  principles  laid  down  in  the  cases  I  have 
referred  to,  if  I  were  to  hold  that  Wijliam  takes 
an  estate  in  tail  general  or  in  tail  male  under  the 
appointment.  AH  remainders  subsequent  to  the 
estate  for  life  which  is  validly  appointed  to  him 
fail  in  the  events  which  have  happened. 

Solicitors:  Williams  and  James,  for  Worship 
and  Rising,  Great  Yarmouth. 


Thursday,  March  24. 
(Before  Swinkbn  Eadt,  J.) 
Re  Heathcote  ;  Heathcote  v.  Trench,  (a) 
Will — Accumulation — 39  &  40  Geo.  3,  c.  98— Trust 
to  pay  debts— Debts  paid  out  of  capital  moneys 
— Trust  to  recoup  capital. 

H.,  by  his  tcill  made  on  the  22nd  July  1881,  gave 
certain  annuities  and  decided  and  bequeathed 
the  residue  upon  trust  that  the  trustees  should 
accumulate  the  rents  and  profits,  until  sufficient 
should  be  raised  to  payoff  certain  sums  amounting 
in  all  to  11 6,<>0O2.,  for  twenty-one  years  from  the 
death  of  the  last  surviving  grandchild  living  at 
his  death.  Under  the  will  A.  was  the  present 
tenant  for  life,  and  B.  wot  tenant  in  tail  in 
remainder. 

The  will  provided  that  if  the  debts,  directed  to  be 
paid  out  of  accumulations,  were  paid  out  of 
capital  moneys,  the  capital  moneys  should  be 
recouped  the  itimi  so  paid. 

Until  1903  the  annuities  had  exhausted  the  whole 
of  the  income,  but  on  the  death  of  an  annuitant 
there  was  now  a  surplus  income  of  about  50002. 
per  annum.  One  hundred  thousand  pounds 
of  the  debts  directed  to  be  paid  out  of  accumula- 
tions had  been  paid  out  of  the  proceeds  of  sale 
of  land  sold  under  the  Settled  Land  Acts,  and 
16,0002.  had  been  paid  out  of  the  proceeds  of 
tale  of  land  told  by  the  trustees  under  a  power 
of  sale  contained  in  the  will.  It  was  submitted 
by  A.  that  he  toas  entitled  to  the  whole  income, 
as  the  trust  was  not  one  to  pay  debts,  but  to 
recoup  capital.   For  B.  it  was  said  that  the 

•  trust  to  recoup  capital  teas  in  fact  a  trust  to 
pay  debts. 

Held,  that,  as  to  the  lUO.OOOZ.  paid  out  of  capital 
moneys  arising  under  the  Settled  Land  Aett,  it 
was  clear  that  there  was  no  right  of  recoupment. 
As  to  the  16,0002.,  once  debts  were  paid  and 
satisfied  out  of  capital  moneys,  a  direction  that 
capital  should  be  recouped  was  not  a  direction 
for  payment  of  debt*. 

Adjourned  summons. 
By  his  will,  dated  the  22nd  July  1881,  Sir 

William  Heathcote  directed  his  trustees  for 


twenty-one  years  from  tbe  death  of  the  last 
surviving  grandchild  living  at  his  death  to 
accumulate  rents  and  profitB,  after  satisfying 
certain  annuities,  until  sufficient  to  pay  off 
charges  amounting  to  116,0001.  should  be  raised, 
and  directed  that  if  the  debts  directed  to  be  paid 
out  of  accumulations  were  paid  out  of  capital 
moneys,  the  capital  moneys  should  be  recouped 
the  sums  bo  paid. 

Sir  William  Heathcote  died  on  the  17th  Aug. 
1881.  

t»)  Reported  by  O.  B.  Hamiltj*.  Esq..  Bairiiter-et-Le«. 


On  the  15th  July  1882  an  order  was  made  for 
the  administration  of  the  estate. 

.Sir  W.  P.  Heathcote  died  in  Oct  1903,  and 
thereupon  an  annuity  of  50002.  ceased. 

The  present  tenant  for  life  was  Gilbert  Redvers 
Heathcote. 

One  hundred  thousand  pounds  of  the  charges 
had  been  paid  by  sales  under  the  Settled  Land 
Acts,  and  16,0002.  out  of  moneys  raised  by  the 
trustees  of  the  will  under  a  power  of  sale. 

Tbe  court  had  directed  payment  off,  being 
satisfied  that  it  was  for  the  benefit  of  all  parties. 

The  question  raised  by  the  summons  was 
whether  the  present  tenant  for  life  was  entitled 
to  the  income,  or  whether  there  must  be  accumu- 
lation until  tbe  116,0002.  was  made  good. 

Sect.  2  of  39  A  40  Geo.  3,  c.  98,  provides  : 

That  nothing  in  this  Aot  contained  shall  extend  to 
any  precision  for  payment  of  debta  of  any  grantor,, 
settler,  or  devisor,  or  other  person  or  penoas,  or  to  any 
provision  for  raitiog  portion*  for  any  child  or  children 
of  any  grantor,  settlor,  or  devisor,  or  aoy  child  or 
children  of  any  person  taking  any  interest  under  any 
such  conveyance,  settlement,  or  devise,  or  to  any  direc- 
tion tonohiog  the  produoe  of  timber  or  wood  upon  any 
lands  or  tenements,  bat  that  such  provisions  and  direc- 
tions shall  aid  m»y  be  made  nod  given  as  if  this  Act 
had  not  pissed. 

Farrer  for  tbe  trustees. 

Eve,  K  C.  and  Allen  for  the  tenant  for  life. — 
Accumulation  is  directed  for  the  purpose  of 
paying  debts.  But  there  are  no  debts,  so  the 
direction  is  void.  What  is  suggested  is  an 
accumulation  to  recoup  capital. 

JUacnaghten,  K.C.  and  Preston  for  a  tenant  in 
tail  in  remainder.— There  is  no  case  actually 
deciding  that  an  accumulation  such  as  this  would: 
not  be  good,  but  Hall,  V.C  expressed  an  opinion 
it  would  be  bad : 

Tewart  v.  Law  ton,  L.  Rep.  18  Eq.  490  -, 
Norton  v.  Johnson,  30  Ch.  Div.  (54t»,  653. 

Swinken  Eadt,  J. — Two  questions  are  raised 
by  this  summon*.  The  first,  as  to  the  100.0002. 
paid  out  of  money  arising  under  tbe  Settled  Land 
Act,  is  not  arguable.  As  to  the  16,0002.  which 
was  paid  out  of  the  proceeds  of  sale  of  land  sold 
by  the  trustees,  as  the  testator  has  been  dead 
twenty  three  years,  further  accumulation  is  for- 
bidden by  sect.  1  of  39  &  40  Geo.  3,  c.  98,  unless 
it  is  an  excepted  case.  In  my  opinion,  when  once 
debts  are  paid  and  satisfied  out  of  capital  moneys, 
a  direction  that  capital  moneys  shall  be  recouped 
is  not  a  provision  for  payment  of  debts.  When 
the  debts  are  once  paid  and  satisfied,  sect.  2  no 
longer  applies.  Where  the  object  of  the  accumula- 
tion is  to  provide  a.  fund  to  recoup  the  estate  for 
sums  paid  for  debts  out  of  capital,  tbe  accumula- 
tion is  not  one  authorised  by  the  section. 

Solicitors  :  Houseman  and  Co. ;  Johnson,  Long, 
and  Co. 


Thurtday,  April  14. 
(Before  Swinfen  Eadt,  J.) 
George  v.  Thomas.  (a) 

Vendor  and  purchaser—Specific  ptrfo 

Threat  of  litigation. 
At  a  sale  by  auction  on  the  2lst  July  1903  the 
defendant  contracted  to  buy  a  secured  profit 

ia)  Reported  byO.  B  Himiu  jh.  Esq.,  Barrister  el-Law. 
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rental  of  550?.  per  annum  for  5500/.  This  profit 
rental  was  secured  upon  two  houtet  in  Cheap  - 
side,  the  receipts  from  tenants  amounting  to 
950/.,  Uie  ground  rent  being  250/.,  and  the  rates 
and  taxes  on  one  of  the  houses  being  150/.  No 
deduction  was  made  in  respect  of  the  other 
house,  of  which  W.  was  the  tenant,  as  there  was 
no  covenant  by  the  landlord  to  pay  rates  and 
taxes.  As  a  matter  of  fact  the  landlord  had 
from  1876  until  1903  paid  Hie  rates  and  taxes  on 
the  house  let  to  W. 
On  the  '29th  Sept.  1903  Hr.  commenced  an  action 
for  rectification  of  his  lease,  but  the  action  was 
dismissed  because  he  had  granted  an  underlease 
of  the  term  vested  in  him  which  amounted  to  an 
assignment. 

TV.  wrote  that  he  intended  to  take  proceedings  to 
make  the  uudtrlessee  join,  and  bring  a  fresh 
action. 

The  plaintiff  said  that,  the  action  by  W.  having 
been  htard  and  dismissed,  the  plaintiff  was 
entitled  to  specific  performance. 

For  the  defendant  it  was  said  that  the  plaintiff 
knew  W.  said  thai  he  was  not  liable  to  pay  rate* 
and  taxes  before  the  sals,  and  that  the  plaintiff 
was  not  entitled  to  specific  performance. 

Held,  that  W.'s  claim  was  an  honest  one,  and  that 
specific  performance  could  not  now  be  granted, 
because  sufficient  time  had  not  elapsed  to  enable 
the  court  to  say  that  no  fresh  action  would  be 
brought.  The  action  was  ordered  to  stand  over 
till  the  24th  June,  and,  if  W.  had  then  taken  no 
steps  to  obtain  rectification,  the  court  might 
then  be  in  a  position  to  treat  his  claim  as 
shadowy. 

Action. 

By  an  indenture,  dated  the  12th  April  1S7«>, 
the  lower  ground  floor  of  certain  premises  in 
Cheapside  were  leased  to  F.  W.  Farthing  for 
forty-six  years,  leas  three  days,  from  the  25th 
Dec.  1*75,  at  300/.  per  annum. 

In  1877  this  lease  was  assigned  to  Whiffin. 

On  the  21st  July  1903,  at  a  sale  by  auction,  the 
defendant  contracted  to  buy  what  was  described 
as  "  a  secured  profit  rental  of  550/.  from  118  and 
119,  Cheapside. 

The  receipts  from  tenants  were  950/.,  the 
ground  rent  250/.,  and  the  rates  and  taxes  on  one 
of  the  houses  150/.  No  deduction  was  made 
for  rates  and  taxes  on  the  premises  held  by 
Whiffin. 

From  1870  to  1903  Whiffin  had  not  paid  rates 
and  taxes,  and  on  the  29th  March  1903  Whiffin 
commenced  an  action  for  rectification  of  his  lease. 
This  action  was  dismissed  because  Whiffin  had 
executed  what  purported  to  be  an  underlease,  but 
was  in  fact  an  assignment  of  his  whole  term.  His 
solicitors  wrote  that  he  intended  to  get  the 
assignee  to  joiD,  or  to  get  the  deed  rectified,  and 
bring  another  action. 

The  vendors  brought  this  action  for  specific 
performance  of  the  contract. 

Eve,  K.C.  and  Melhold  for  the  plaintiffs.— 
Whiffin's  action  has  been  heard  and  dismissed. 
Any  further  claim  by  him  is  too  shadowy  to  be 
regarded,  and  the  plaintiff  is  entitled  to  specific 
performance. 

lemon  Smith,  K.C.  and  Duke  for  the  defen- 
dant— There  has  been  misrepresentation,  for  the 
plaintiff  knew  at  the  time  of  the  Bale  that  Whiffin 
said  that  he  was  not  liable  to  pay  rates  and  taxes. 


A  purchaser  will  not  be  compelled  to  complete  a 
contract  when  litigation  is  pending  : 

Bentley  v.  Craven,  17  Bear.  204  ; 

Psgler  v^White,  33  Boar.  403. 

Swinfex  Eady,  J. — This  is  a  vendors'  action 
for  specific  performace.  The  property  in  ques- 
tion was  offered  for  sale  as  an  "  amply  secured 
ground  rent,"  and  certain  figures  were  given 
showing  a  profit  rental  of  550/.  The  purchaser 
agreed  to  give  ten  years'  purchase,  5500/. 
Before  the  date  of  completion  the  question 
arose  whether  rates  and  taxes  were  payable 
by  the  landlord  or  the  tenant.  On  the  title 
there  is  no  obligation  on  the  landlord  to  do 
60.  The  question  arose  whether  in  the  lease 
Whiffin  holds  a  covenant  to  pay  rates  and  taxes 
had  been  omitted.  It  is  not  disputed  that  Bince 
the  lease  was  granted  up  to  1903  the  rates  and 
taxes  were  in  fact  paid  by  the  landlord.  The 
h Digestion  is  that  they  were  paid  in  error,  because 
there  was  no  separate  apportionment  until  Feb. 
1903,  when  a  copy  of  the  lease  waB  obtained.  The 
vendors,  relying  on  the  title  shown  by  the  docu- 
ment*, have  brought  this  action.  The  defendant  is 
willing  to  complete  subject  to  the  question  of 
rates  and  taxes.  The  plaintiffs  are  able  to  make  a 
title,  and  the  only  question  is  whether  Whiffin  is 
entitled  to  rectification.  Whiffin  did  bring  an 
action  and  issued  a  writ  for  rectification.  The 
action  came  on  for  trial,  and  it  appeared  that 
Whiffin  purported  to  grant  an  underlease,  but 
parted  with  Bach  a  term  that  it  amounted  to  an 
assignment,  and  Buckley,  J.  held  that  Whiffin 
could  not  maintain  the  action.  The  action  stood 
over  for  a  fortnight  to  see  if  the  assignee  could 
be  induced  to  join,  but,  as  he  did  not,  the  action 
was  dismissed.  Whiflin  "h  solicitors  write  that  he 
insists  on  his  claim  to  rectification,  and  that  a 
fresh  action  will  be  instituted.  In  any  case,  the 
dismissal  of  Whiffin's  action  does  not  finally 
determine  the  action.  The  plaintiffs  say  that 
Whiffin's  claim  is  shadowy,  and  that  no  attention 
should  be  paid  to  it.  If  the  assignee  refuses  to 
join,  it  may  be,  tie  says,  disregarded.  Whiffin's 
claim  may  never  be  brought  and  may  wholly  fail. 
I  have  formed  the  view  Whiffin's  claim  is  an  honest 
one,  and  for  a  long  series  of  years  the  landlord 
paid  the  rates  and  taxes.  I  arrive  at  the  conclu- 
sion I  ought  not  to  force  specific  performance, 
because  sufficient  time  has  not  elapsed  to  enable 
the  court  to  say  that  no  fresh  action  will  be 
brought.  The  proper  coursa  is  to  order  the 
action  to  stand  over  to  a  day  when  the  couit  can 
see  whether  Whiffin's  claim  is  a  substantial  one  or 
not.  The  court  will  not  refuse  specific  perform- 
ance when  the  only  blot  on  title  is  a  person  saying 
a  deed  ought  to  be  rectified,  if  he  takes  no  steps 
to  obtain  rectification.  I  will  adjourn  the  further 
hearing  of  the  action  until  the  24th  June.  If 
Whiffin  proceeds  promptly,  his  claim  may  be 
judicially  considered.  If  no  steps  have  then 
been  taken,  the  court  may  consider  the  claim 
shadowy. 

Solicitors:  Coldliam  and  Birkett;  rhillips, 
Cumming,  and  Masser. 
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KING'S  BENCH  DIVISION. 

Tuesday,  March  29. 

(Before  Lord  Alvbrstonb,  C.J.,  Darlino  and 
Channkll,  JJ.) 

Thompsox  (app.)  r.  Mayor  of  Ecci.es 
(resp.).  (a) 

Public  health — Sewer  or  drain — "Single  private 
drain  "— Public  Health  Act  1875  (38  6:  39  Vict, 
c.  55),  s.  41 — Public  Health  Acts  Amendment 
Act  1890  (53  &  54  Vict.  c.  59),  s.  19. 

T.  tea*  the  owner  of  a  block  of  seven  houses  in  a 
street,  and  adjacent  to  these  were  two  blocks  of 
six  houses  each,  belonging  to  another  owner. 
There  were  two  private  passages  between  the 
blocks  leading  to  the  backs  of  the  houses. 

A  Gin.  pipe  passed  through  the  two  blocks  and 
across  the  two  passages,  passing  into  a  9in.  pipe 
passing  through  the  block  belonging  to  T,  and 
out  into  the  main  sewer  in  a  street  running  at 
right  angles  to  the  street  in  which  the  three 
blocks  were  situated. 

Held,  that  the  9m.  pipe  was  a  sewer  and  not  a 
drain,  and  so  was  repairable  by  the  local 
authority. 

Cask  stated  on  a  complaint  preferred  by  the  re- 
spondents under  Beet.  41  of  the  Public  Health 
Act  1875  (38  &  39  Vict.  c.  55)  and  sect.  19  of  the 
Publio  Health  Acts  Amendment  Act  1890  (53  &  54 
Vict.  c.  59)  against  the  appellant  for  that  on  the 
16th  March  1903  a  notice  was  served  upon  him 
requiring  him  to  abate  a  certain  nuisance  in  or  on 
certain  premises  situate  at  No.  428,  Liverpool* 
road,  in  the  district  of  the  respondents,  and 
that  he  had  made  default  in  complying  with 
the  requisitions  thereof  within  the  time  therein 
specified — that  is  to  say,  within  fourteen  dayB 
from  the  service  thereof,  and  for  that  purpose 
to  take  up  the  existing  defective  jard  and  cellar 
drains  and  gullies  and  tops  and  in  lieu  thereof 
provide  and  lay  down  efficient  drains  con- 
structed of  glazed  and  socketed  stoneware  pipes, 
the  joints  to  be  properly  made  good  with  cement, 
the  cellar  drain  to  be  embedded  in  concrete  to  a 
thickness  of  tiin.  all  around  the  pipes,  and  to 
provide  efficient  wash-out  gullies  with  lipped 
tops. 

The  complaint  was  heard  on  the  28th  Sept.  and 
the  19th  Oct.  1903,  when  the  justices  adjudged 
that  the  cellar  drain  complained  of  by  the  cor- 
poration (the  respondents)  wa9  used  by  two  or 
more  houses  belonging  to  different  owners,  and 
declared  that  such  drain  was  a  single  private 
drain  within  the  meaning  of  sect.  19  of  the  Public 
Health  Acts  Amendment  Act  1890,  and  made  an 
order  for  the  defendant  (the  appellant)  to  abate 
the  nuisance  and  to  do  any  works  necessary  for 
that  purpose  within  twenty-eight  days. 

Upon  the  hearing  of  the  complaint  the  following 
facts  were  proved: — 

The  appellant  is  the  owner  of  a  block  of  seven 
houses  numbered  426  to  438,  Liverpool-road,  in 
the  borough  of  Eccles,  of  which  the  house  No.  428, 
the  subject  of  the  complaint,  is  one.  ^ 

The  houses  were  built  in  1875  and  in  accordance 
with  plans  deposited  with  the  then  sanitary 
authority,  the  Barton,  Eccles,  Winton,  and 
Monton  Local  Board  (predecessors  of  the  respon- 
dents), and  approved  by  them  on  the  4th  March 
1875. 

{a)  imported  by  YV  dl  B.  HrRUfcaT  E-q. ,  Barrtiter-at-Ljiw. 
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Adjacent  to  the  block  of  seven  houses  and  only 
separated  therefrom  by  a  private  passage  giving 
access  to  the  backs  of  the  houses  (but  on  the 
same  side  of  Liverpool-road)  are  twelve  houses 
belonging  to  one  owner,  Edward  Johnson,  and 
divided  into  two  blocks  of  six  houses  each  by  a 
private  passage  giving  access  to  the  backs  of  the 
houses. 

On  the  6th  March  1903  complaint  was  made  to 
the  respondents  that  a  certain  drain  or  sewer 
belonging  to  No.  428,  Liverpool- road  was  a 
nuisance  and  injurious  to  health.  On  examina- 
tion the  drain  or  sewer  was  found  to  be  in  a  bad 
condition  and  to  require  alteration  or  amendment, 
and  the  respondents  thereupon  served  upon  the 
appellants  the  notice  of  the  16th  March  1903. 
The  works  specified  therein  were  necessary  for  the 
purpose  of  abating  the  nuisance. 

The  notice  was  not  complied  with. 

The  drain  or  sewer  was  part  of  a  joint  drain 
or  sewer  running  through  and  under  the  cellars 
of  the  seven  houses  belonging  to  the  appel- 
lant, and  receiving  the  drainage  of  each  house 
before  falling  into  the  respondents'  main  sewer  in 
Hampson-street,  a  street  running  off  and  at  right 
angles  to  Liverpool-road. 

The  9in.  drain  or  sewer  was  a  continuation  of 
and  received  the  drainage  from  a  6in.  drain  or 
sewer  passing  through  and  under  the  cellars 
of  the  two  blocks  of  six  houses  belonging  to 
Edward  Johnson  and  received  the  drainage  from 
each  of  the  twelve  houses  before  reaching  the 
9in.  drain  or  sewer,  as  shown  in  the  plan  given 
below.  Tho  whole  of  the  6in.  and  9in.  drain  or 
sewer  was  laid  through  private  property  until  it 
reached  the  public  sewer  in  Hampson-street. 

It  was  admitted  by  the  respondents  that  the 
notice  required  the  appellant  to  make  structural 
alterations  in  the  drain  or  sewer. 

On  the  part  of  the  appellant  it  was  contended 
that,  as  the  drain  of  the  house  received  the 
drainage  of  more  than  one  building  not  within 
the  same  curtilage  belonging  to  the  same  owner, 
it  became  a  sewer  under  the  provisions  of  sects.  4 
and  13  of  the  Public  Health  Act  1875  as  it  con- 
veyed  the  drainage  of  three  separate  blocks  of 
dwelling-houses  containing  six  in  each  in  two 
blocks  owned  by  one  owner,  Edward  Johnson, 
and  the  other  block  containing  seven  dwelling- 
houses  owned  by  the  appellant,  another  owner, 
and  was  vested  in  the  local  authority,  and 
it  was  the  duty  of  the  local  authority  to 
repair,  cleanse,  and  keep  it  so  as  not  to  be  a 
nuisance  or  injurious  to  health,  and  that  the  drain 
was  not  a  single  private  drain  within  the  meaning 
of  sect.  19  of  the  Public  Health  Acts  Amendment 
Act  1890. 

On  the  part  of  the  appellant  it  was  further  con- 
tended that  the  words  in  sect.  41  of  the  Public 
Health  Act  1875,  "  appear  to  be  in  bad  condition 
or  to  require  alteration  or  amendment."  did  not 
refer  to  defects  in  the  structure,  and  did  not 
empower  the  respondents  to  order  structural 
alterations,  and  the  notice  of  the  16th  March 
1903  was  therefore  ultra  vires  and  bad. 

On  the  part  of  the  respondents  it  was  con- 
tended that  the  drain  or  sewer  at  the  place  where 
the  nuisance  occurred  was  a  single  private  drain, 
to  which  sect  19  of  the  Pubfic  Health  Acts 
Amendment  Act  1890  applied,  and,  further,  that, 
as  the  works  specified  in  the  notice  were  neces- 
sary for  the  purpose  of  abating  the  nuisance,  the 
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respDndonta  were  authorised  to  require  the  execu- 
tion of  the  same  under  and  by  virtue  of  the 
provisions  of  sect.  41  of  the  Public  Health  Act 
1875. 

The  attention  of  the  justices  was  called  to  the 
following  cases : 

TravU  v.  UttUy,  70  L.  T.  Rep.  242;  (1894)  1  Q.  B. 
233; 

Kerthau:*.  Taylor,  73  L.  T.  Rap.  274:  (1895)  2 
Q.B.471; 

Self  v.  Hove  Commu$ioncr$,  72  L  T.  Kep.  234  ; 

(1895)  1  Q.  B.  6S5  : 
Hill  v.  Fair,  72  L.  T.  R>p.  629  ;  (1805)  1  Q.  B. 

906; 

Fulham  Vtttry  v.  Solomon,  (1896)  1  Q.  B.  198  ; 
Bradford  t.  Mayor  of  Ea$tbourtt<;  74  I..  T.  Rep. 

762;  (1896)  2  Q  B.  205; 
Seal  v.  Nerthyr  Tydfil  Urban  District  Council,  77 

L.  T.  Rep.  303;  (1897)  2  Q.  B-  543  ; 
Lancatter  v.  Bamts  Urban  Dutrict  Council,  78 

L.T.Rep.  355;  (1898)  1  Q.  B.  855; 
Berktnham  Urban  DUtrict  Council  v.  TFW,  60 

J.  P.  490. 

The  justices  found  that  the  drain  was  used  by 
two  or  morehouseB  belonging  to  different  owners, 
and  that  tbe  drain  was  a  single  private  drain 
within  the  meaning  of  sect.  19  of  the  Public 
Health  Acts  Amendment  Act  1890,  and  they 
made  an  order  upon  the  appellants  to  abate  thb 
nuisance  and  to  do  any  works  necessary  for  that 
purpose  within  twenty-eight  days. 
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The  notice  referred  to  above  was  as  follows : 
To  Mr.  Thompson,  of  41,  Alexandra-road,  Patricroft, 
iatbo  county  of  Lancaster,  owner  of  No.  428,  Liverpool- 
road.  Whereas  on  the  6tfa  March  1903  application  was 
made  to  the  said  local  authority  staling  that  certain 
drains  on  or  belonging  to  certain  premise*  situate  at 
No.  428,  Liverpool-road,  in  the  said  borongh,  were  a 
nuisance  and  injurious  to  health  ;  And  whereas  on  the 
6  th  March  1903  the  inspector  of  nniaanoes  to  the  said 
local  authority,  being  duly  empowered  by  the  said  local 
authority,  entered  the  promisee  and  caused  the  ground  to 
bo  opened  and  examined  the  drains ;  And  whereas  tbe 
drain*  then  appeared  to  be  in  bad  condition  and  required 
alteration  and  amendment ;  And  whereas  yoa  are  the 
owner  of  the  premises  ;  Notice  is  hereby  given  to  yon 
that  the  eaid  looal  authority  require  yon  to  do  the  fol- 
lowing necessary  works  and  to  complete  the  same  within 
fourteen  day*  from  the  service  of  this  notice — that  is  to 
say,  that  yon  take  op  the  existing  defective  yard  and 
cellar  drains  and  gullies  and  tope  and  in  lieu  thereof 
provide  and  lay  do  wn  efficient  drains  constructed  of  glazed 
and  socketed  stoneware  pipes,  the  joints  to  be  properly 
made  good  with  cement,  the  oellar  drain  to  be  embedded 
in  ooncrete  to  a  thickness  of  sis  inches  all  around  tbe 
pipe,  and  to  provide  efficient  wash-out  gullies  with  lipped 
tops.  And  further  take  notice  that  if  this  notice  be  not 
complied  with  you  will  be  liable  to  a  penalty  not  exceed- 
ing 10f.  for  evsry  day  you  make  default,  and  tbe  said 
local  authority  may,  if  they  think  fit,  themselves  execute 
tbe  works  and  may  reoover  tbe  expenses  thereof  in 
manner  provided  by  the  eaid  Acts. — Dated  the  16th 
Maroh  1903. — Wm.  Henrt  Hickson*.  Town  Clerk,  for 
and  on  behalf  of  the  said  authority. — Town  Hall,  Eoeles. 
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By  sect,  11  of  the  Public  Health  Act  1875  it  is 
provided  that : 

On  the  written  application  of  any  person  to  a  local 
authority  stating  that  any  drain,  water-closet,  earth- 
closet,  privy,  aeb-plt.  or  cesspool,  on  or  belonging  to  any 
premises  within  the  district,  is  a  nuisance  or  injurious  to 
health  (but  not  otherwise),  the  looal  authority  may  by 
writing  empower  their  surveyor  or  inspector  of  nniaanoes, 
after  twenty-four  boors*  written  notioe  to  the  occupier  of 
such  premises,  or  in  case  of  emergency  without  notioe. 
to  enter  such  premise »  with  or  without  assistants,  and 
cause  the  ground  to  be  opened  end  examine  such  drain, 
water-olcHBt,  earth -olotot,  privy,  ash-pit,  or  cesspool.  If 
the  drain,  water-oloeet,  earth-pit,  privy,  ash-pit,  or  cess- 
pool on  examination  is  found  to  be  in  proper  condition, 
he  shall  cause  tbe  ground  to  be  closed  and  any  damage 
done  to  be  made  gnod  as  soon  as  can  be,  and  the 
of  tbe  works  shall  be  defrayed  by  tbe  local 


authority.  If  the  drain,  water-closet,  earth-closet, privy, 
ash-pit,  or  cesspool  on  examination  shall  appear  to  be  in 
bed  condition  or  to  require  alteration  or  amendment,  tbe 
looal  authority  alull  forthwith  cause  notice  in  writing  t» 
be  given  to  the  owner  or  occupier  of  tbe  premises 
requiring  to  forthwith  or  within  a  reasonable  time  therein 
specified  to  do  tbe  necessary  works,  and  if  such  notice 
is  not  oomplied  with  tbe  person  to  whom  it  is  given  shall 
bs  liable  to  a  penalty  not  exceeding  10*.  for  every  day 
during  which  he  continues  to  make  default,  and  the 
looal  authority  may,  if  they  think  fit,  execute  snch 
works,  snd  may  reoover  in  a  summary  wanner  from  the 
owner  the  expenses  incurred  by  them  in  eo  doing,  or  may 
by  order  declare  the  same  to  be  private  improvement 
expenses. 

By  sect.  4  of  the  Public  Health  Act  187.">  : 
"  Drain  "  means  any  drain  of  and  used  for  drainage  of 
on«  building  only,  or  premises  within  the  lame  curtilages, 
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and  made  merely  for  the  pnrpoee  of  communicating 
therefrom  with  a  canspool  or  other  like  receptacle  for 
drainage,  or  with  a  ee^er  into  which  the  drainage  of  two 
or  more  buildings  or  premises  ooonpied  by  different 
persons  is  coot  eyed. 

"  Sewer  "  in  eludes  sewers  and  drains  of  every  d  3a  crip - 
tion  except  drains  to  which  the  word  "  drain  "  inter- 
preted as  aforesaid  applies,  and  except  drains  Tested 
in  or  under  the  control  of  any  authority  having  the 
management  of  roads  and  not  being  a  local  authority 
under  this  Aot. 

By  sect.  19,  sub-sect.  1,  of  the  Public  Health 
Acta  Amendment  Act  1890  it  is  provided  that : 

Where  two  or  more  houses  belonging  to  different 
owners  are  connected  to  a  public  sewer  by  a  single 
private  drain  an  application  may  be  made  under  sect.  41 
of  the  Public  Health  Act  1875  (relating  to  complaints 
aa  to  nuisances  from  drains),  and  the  local  authority  may 
recover  any  expenses  incurred  by  them  in  exeouting  any 
works  under  the  powers  conferred  on  them  by  that 
section  from  the  owners  of  the  housee  in  such  shares  and 
proportions  as  shall  be  settled  by  their  surveyor,  or  in 
case  of  dispute  by  a  ocurt  of  summary  jurisdiction. 

And  by  sub-sect.  3  it  is  provided  that : 

For  the  purposes  of  this  section  tho  expression 
"  drain  "  includes  a  drain  used  for  the  drainage  of  more 
than  one  building. 

Rhodes  for  the  appellant.— Thie  9in.  pipe  ia 
a  sewer,  as  it  receives  the  drainage  of  more  than 
one  building  not  belonging  to  the  same  owner 
and  not  within  the  same  curtilage.  That  brings 
it  within  sect.  4  of  the  Public  Health  Act  1875. 
It  is  not  within  sect.  19  of  the  Public  Health 
Acta  Amendment  Act  1890.  It  takes  the  drain- 
age of  twelve  other  houses,  which  ;ire  separated 
from  the  appellant's  houses  by  a  private  passage, 
into  the  main  sewer.  The  decision  in  Jackson  v. 
Wimbledon  Urban  District  Council  (90  L.  T.  Rep. 
417)  governs  this  case,  and  it  is  clear  from  Travis 
v.  Uttley  (70  L.  T.  Rep.  242;  (1S94)  1  Q.  B.  233) 
that  although  a  pipe  is  placed  entirely  upon 
private  ground  it  may  be  a  fewer.  He  also 
referred  to  , 

Bradford  v.  Mayor  of  Eattbourne,  74  L.  T.  Eep. 

762;  (1896)  2  Q.  B.  205; 
Fvlham  Vestry  v.  Solomon,  (1896)  1  Q.  B.  198 ; 

C.  F.  Pritehard  for  the  respondents. — The 
question  is  whether  this  pipe  is  a  sewer  or  a  single 
private  drain.  The  nuisance  arose  in  the  9in.  p  i  pe 
under  the  appellant's  premises,  and  at  that  point 
the  9in.  pipe  is  a  single  private  drain.  He 
referred  to 

Seal  v.  Merthyr  Tydfil  Urban  Dittrict  Council,  77 
L.  T.  Eep.  303  ;  (1897)  2  Q.  B.  543. 

Jackson  r.  Wimbledon  Urban  District  Council 
(tup  )  is  in  point,  but  in  the  respondent*'  favour, 
for  it  was  conceded  that  the  pipe  which  ran 
between  the  two  properties,  and  on  private  ground, 
and  took  the  drainage  of  different  owners  was  a 
single  private  drain.   He  also  referred  to 

Ma^or  of  Eastbourne  v.  Bradford  {tup.) ; 

Reg.  v.  Mayor  of  Kastinn*,  75  L.  T.  Rep.  377 ; 
(1897)  1  Q.  B.  46; 

Sovthwold  Corporation  v.  Crou-dy,  67  J.  P.  273  ;  1 
L.  O.  K.  899. 

Lord  ALriRSTOHB,  C.J.— Speaking  for  myself, 
I  can  only  repeat  that  I  hope  either  the  Court  of 
Appeal  or  the  House  of  Lords  may  be  able  to 
sweep  away  some  of  the  decisions  and  put  some 
logical  system  before  us,  or  that  the  Aot  of  1890 
may;  be  amended  by  some  definition  of  what  a 


single  private  drain  is.  I  have  always  felt  that 
from  the  beginning  there  has  been  rather  a  wrong 
view  allowed  to  become  law,  that  a  person  can 
put  upon  a  local  authority  the  obligation  to  repair 
a  drain  simply  because  the  owner  of  the  drain  has 
allowed  another  person  to  connect  his  drains  with 
it.  I  doubt  very  much  whether  there  is  any 
distinct  authority  which  supports  that  view 
directly,  but  it  is  involved  in  so  many  decisions 
that,  at  any  rate  in  this  court,  I  think  it  is  quite 
impossible  to  hold  that  a  structure,  though  made 
through  private  property,  which  does  receive,  in 
accordance  with  the  language  of  sect.  4  of  the 
Aot  of  1875,  the  drainage  of  more  than  one  build- 
ing or  premises  in  one  curtilage,  becomes  a  drain 
and  not  a  sewer.  If  it  is  possible  even  for  the 
Court  of  Appeal  or  the  House  of  Lords  to  go 
behind  all  this  and  say  that  the  action  of  a 
private  individual  with  regard  to  his  own  private 
drain  is  not  enough  to  make  it  a  sewer,  a  great 
many  difficulties  will  be  removed.  It  seems  to 
me,  therefore,  prima  facie  that,  having  regard  to 
the  decisions  and  language  of  the  Act  of  1875, 
independently  of  the  Act  of  1890,  this  structure, 
which  was  made  before  the  Act  of  1890,  did 
become  a  sewer  because  it  fulfilled  the  condi- 
tions that  made  it  a  sewer  after  the  Act  of  1875. 
Mr.  Pritehard  in  arguing  this  oase  frankly 
admitted  that,  and  other  learned  counsel  of 
great  experience  in  these  oases  have  admitted 
that,  in  this  court  at  any  rate,  they  would 
not  argue  that  a  thing  was  not  a  sewer  but 
a  drain  simply  because  it  pasaed  through  private 
property.  There  is  the  language  of  Cave,  J. 
in  more  than  one  judgment  which  nhowed 
his  opinion  was,  and  bo  was  of  great  learning 
in  these  matters,  that  that  might  and  ought 
to  hare  been  the  rule;  but  certainly  that  rule  has 
not  been  followed.  That  being  so,  we  get  a 
structure  made  as  this  was,  prior  to  the  passing, 
or  at  any  rate  prior  to  the  adoption,  of  the  Act  of 
1890,  a  sewer.  Now,  it  is  said  that  the  decisions  in 
Bradford  v.  Mayor  of  Eastbourne  (sup.)  and  Self  v. 
Hove  Commissioners  (sup.)  and  some  others  have 
decided  that  simply  because  a  pipe  behind  a 
number  of  houses  received  the  drainage  of  houses 
belonging  to  different  owners,  that  would  still 
remain  a  drain  for  the  purposes  of  sect.  41 
although  it  would  have  been  a  sewer  if  the  houses 
bad  all  belonged  to  one  person.  Of  course,  that 
as  a  result  is  really  ridiculous,  as  has  been 
pointed  out,  and  one  hopes  that  there  may 
be  some  means  of  avoiding  that  absurdity. 
To  say  that  it  is  a  sewer  if  twelve  houses  belong 
to  one  person  and  becomes  a  drain  for  the  purpose 
of  this  section  because  he  sella  one  is  absurd  and 
ridiculous,  and  that  particular  test  of  what  would 
make  a  particular  conduit  in  a  particular  con- 
dition of  things  a  drain  or  a  sewer,  depending 
on  the  words  "belonging  to  different  owners, 
scarcely  can  be  a  sufficient  principle  on  which  to 
decide  whether  a  particular  conduit  is  at  the  time 
being  a  drain  or  a  sewer.  Then  come  the  words 
"  a  single  private  drain."  The  facts  in  the  East- 
bourne  case  are  very  like  this  case.  The  finding  or 
statement  in  that  oase  is  that  there  was  a  private 
pipe  or  drain  which  ran  through  private  property 
which  bad  been  allowed  to  receive  the  drainage 
of  a  number  of  different  houses,  and  under  the 
circumstances  the  court  thought  that  in  that  case 
the  conditions  of  sect.  19  were  fulfilled,  and  that 
pipe  having  become  a  nuisance  (not  the  drain 
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beyond  it)  it  should  be  treated  as  being  a  single 
private  dmin.  I  myself  am  satisfied  that  what- 
ever the  Legislature  intended,  they  did  not  mean 
a  single  private  drain  to  be  determined  by  the 
circumstances  I  have  been  referring  to.  They 
probably  thought,  as  my  brother  Cbansell  has 
pointed  out,  that  a  drain  on  private  property 
draining  more  than  one  house  would  be  a  drain 
but  not  a  sewer;  but  it  is  possible,  of  course, 
they  may  have  had  in  mind  other  cases  where  a 
person  has  a  single  private  drain  not  a  sewer,  and 
does  allow  different  owners  to  drain  through  it 
by  provision  for  value  to  himself  or  any  other 
reason.  I  must  follow  the  view  I  expressed  in 
the  course  of  the  argument  of  the  case,  although 
I  quite  agree  that  the  Wimbledon  case  is  not  an 
authority  in  this  case.  It  was  conceded  by  the 
counsel  for  the  respondents  in  the  Wimbledon 
case  that  he  could  not  have  argued  the  con- 
duit behind  the  house  was  not  a  sewer  but  for 
the  fact  that  it  had  come  out  into  that  which  was 
a  single  private  drain  admitted  to  be  so  on  the 
case.  They  contended  that  because  at  one  end 
it  was  a  single  private  drain,  it  did  not  cease 
throughout  its  length  to  be  a  single  private 
drain.  For  reasons  which  I  explained  in  the 
judgment,  we  held  that,  notwithstanding  that, 
we  must  come  to  the  conclusion  that  the 
conduit  which  drained  the  several  houses  of 
one  owner  or  different  owners  still  might 
be  a  sewer.  I  think,  for  the  reasons  I  have 
endeavoured  to  explain  (I  know  how  difficult 
it  is),  this  was  a  sewer,  and  that  the  appeal 
must  be  allowed  on  that  ground.  The  other 
grounds  of  the  appeal  are  not  required,  in  my 
opinion.  I  think  the  Southwold  case  did  decide, 
and  the  language  of  the  section  shows  that,  for 
the  purpose  of  sect.  41,  yon  have  to  look  at 
the  condition  of  the  sewer  as  it  exists  at  the 
time  of  the  nuisance,  and  that  the  words 
"  alteration  and  amendments"  refer  to  alteration 
and  amendment  of  the  ttalu  quo  of  the  sewer 
at  the  moment.  I  think  this  appeal  must  be 
allowed,  and  that,  on  these  grounds,  they  ought 
to  have  held  that  this  was  a  sewer  and  not  a 
drain. 

Dabling,  J. — I  was  going  to  say  I  am  of  the 
same  opinion,  but  I  will  not  say  that.  I  assent 
to  what  the  Lord  Chief  Justice  has  said.  Really, 
to  have  any  reasonable  view  that  you  can  call  an 
opinion  upon  these  various  Acts  of  Parliament 
and  the  oases  decided  upon  them.  I  do  not  think 
is  possible.  One  follows  the  case  when  there 
is  one  of  them,  but  ultimately  there  are  a  great 
many,  some  barely  reconcilable  to  the  others; 
and  to  follow  one,  the  result  is  that  one  becomes 
involved  in  manifest  absurdities  from  time  to 
time.  All  sorts  of  cases  are  put  from  the  bar  in 
argument,  which  anyone  has  to  admit  at  once 
can  be  supported  by  some  case  or  another,  and 
yet  involve  a  manifest  absurdity.  I  should  be 
very  glad  if  the  Lord  Chief  Justice's  idea  could 
be  reached,  and  there  could  be  found  a  court  of 
sufficient  authority  to  make  sense  of  these  Acts 
of  Parliament.  I  think  much  the  simplest  thing 
to  do,  and  what  ought  to  be  done,  really  iB  to 
acknowledge  that  a  mistake  has  been  made  in  this 
legislation  altogether,  and  that  it  is  not  possible 
to  give  a  decision  which  will  not  result  in  all 
kind  of  difficulties  or  absurdities  following  from 
it  because  of  the  way  in  which  this  19th  section 
has  been  passed.  The  only  reasonable  and  effective 
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thing  to  do  is  to  go  back  and  legislate  again, 
sweep  away  all  these  decisions,  and  put  the  matter 
upon  a  reasonable  basis,  and  until  that  is  done  I 
think  there  will  not  be  a  reasonable  basis  at 
all.  I  do  not  profess  to  be  able  to  give  any 
kind  of  reason  for  the  decision  at  which  I  have 
arrived.  I  think  if  anybody  could  explain 
these  Acts  of  Parliament  it  is  my  brother 
Channell,  and  he  has  not  yet  said  what  his  view 
about  this  case  is,  but  I  can  only  say  that  what- 
ever it  may  be,  feeling  certain  if  anybody  can 
explain  it  he  can,  I  am  content  to  say  I  agree 
with  him. 

Channell,  J.— I  am  afraid  I  must  repeat 
what  I  have  said,  and  I  am  afraid  I  shall  not  satisfy 
my  brother.  My  opinion  is  that  the  problem 
really  is  an  insoluble  one.  I  should  like  to  give 
the  judgment  that  would  most  clearly  secure  that 
this  case  should  go  before  another  tribunal  in 
order  if  possible  to  get  an  authoritative  solution 
which  would  be  the  best  that  could  be  obtained. 
I  do  not  think  any  Court  of  Appeal  would  say 
their  decision  was  thoroughly  satisfactory,  yet  we 
should  get  a  decision  for  use  in  these  courts, 
where  this  question  is  always  turning  up.  The 
real  problem  is  to  reconcile  somehow  or  other  the 
provisions  of  the  19th  section  of  the  Act  of  1890 
with  the  general  definition  clause  in  the  Act  of 
1875.  To  begin  with,  I  get  rid  of  one  difficulty 
in  this  case  as  to  the  words  "belonging  to 
different  owners  "  in  sect.  19.  As  to  that,  I  am 
perfectly  clear  that  the  true  interpretation  of  the 
words  "  belonging  to  different  owners  "  is  "  not 
all  belonging  to  the  same  owner."  It  is  quite  clear 
from  the  purview  of  the  section  altogether  that 
that  is  what  is  meant.  It  would  not  mean  to 
make  a  difference  in  a  row  of  nineteen  or  twenty 
houses  that  there  was  only  nineteen  owners 
because  two  of  the  houses  somewhere  or  other 
along  the  row  happened  to  belong  to  the  same 
person.  That  is  impossible.  Whatever  the  object 
of  the  Legislature  was  in  passing  this  enactment, 
it  is  quite  natural  they  should  say  in  reference  to 
that  which  is  a  single  private  drain,  it  should  not 
prevent  the  making  of  an  order  under  sect.  41  of 
the  Public  Health  Act  1875  because  the  houses 
do  not  all  belong  to  the  same  owner.  Whatever 
they  meant  by  "  a  single  private  drain,"  I  am 
quite  satisfied  that  is  the  natural  meaning  of 
sect.  19.  The  most  natural  solution  of  it  is 
that  which  I  suggested  during  the  course  of  the 
argument,  that  that  section,  which  was  passed  by 
the  Legislature  and  adopted  by  the  Legislature, 
was  in  point  of  fact  framed  by  somebody  who 
was  under  the  idea  that  a  thing  might  be  a 
single  private  drain  although  it  drained  different- 
houses  provided  they  all  belonged  to  the  same 
owner.  That  is  not  the  general  law,  but  there  are 
such  cases.  Then  there  is  another  solution  of  the 
problem  about  how  this  Act  of  1890  came  to  be 
passed,  and  that  is  this :  It  is  an  adoptive  Act, 
and  as  a  matter  of  fact,  the  large  number  of 
clauses  in  it  are  clauses  which  have  been  passed 
from  time  to  time  in  various  local  Acts,  and  this 
particular  clause,  clause  19,  is  a  clause  that  had 
been  in  local  Acts.  It  has  been  discussed  in 
Self  v.  Hove  CommtBtionert  and  Hill  v.  Hair.  I 
am  not  sure  about  it,  but  1  know  the  clause 
under  discussion  was  a  clause  in  a  local  Act, 
and  the  fact  is,  as  a  matter  of  history,  that 
this  clause  has  been  in  local  Acts  for  a  con- 
siderable time.    But  then  those  local  Acts  in 
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all  probability  and  in  all  the  cases  where  it  was 
properly  in,  bad  definition  clauses  which  differed 
from  that  in  the  Public  Health  Act  of  1875. 
Certainly  some  of  them  had  clautes  somewhat 
similar  to  the  metropolitan  clauses  about  com- 
bined drainage  under  an  order,  and  whenever 
you  set  a  definition  clause  of  that  character 
and  this  19th  clause  in  the  local  Act  the  whole 
thing  was  perfectly  easy  to  construe  and  there 
was  no  difficulty  about  it,  but  when  it  got 
into  this  Act  and  the  only  definition  clause 
was  the  definition  that  there  was  in  the  Act  of 
1875,  of  course  a  difficulty  was  at  once  created. 
Personally,  I  do  not  think  it  is  possible  to 
give  a  perfectly  satisfactory  solution  of  the 
problem,  but  I  suppose  one  has  to  set  to  work 
about  it  as  best  one  can,  and  it  seemB  to  me  that 
the  best  solution  is  that  which  was  given  by  the 
late  Cave,  J.  He  pointed  out  that,  although  it 
whs  exceptional,  yet,  nevertheless,  there  might  in 
law  be  a  single  private  drain  draining  more  than 
one  house.  There  are,  however,  few  cases  in 
which  the  court  have  found  the  facte  such  as  they 
could  so  hold.  But  there  is  a  thing  called  a 
drain  made  for  the  owner's  own  profit,  and  there 
is  at  least  one  case  where  it  was  held  that  a  drain 
was  a  drain  made  for  a  person's  own  private 
profit  and  so  remained  vested  in  the  owner, 
although  otherwise  it  would  have  been  a  sewer 
vested  in  the  local  authority.  Now,  assuming 
that  to  be  a  possible  state  of  things,  you  have 
got  a  case  in  which  there  may  be  such  a  thing 
as  a  single  private  drain  draining  several 
houses — a  thing  that  is  not  a  sewer,  but  which 
drains  more  than  one  house  and  a  thing  that 
would  have  be»n  so  apart  from  this  Act  of  18i)0. 
Then  you  could  apply  a  sensible  interpretation 
to  this  sect.  19.  You  say  provided  that  you 
can  find  such  a  thing  as  a  single  private  drain, 
then,  when  you  have  got  it,  notwithstanding 
that  all  the  houses  do  not  belong  to  the 
same  owner  you  may  make  an  order  under 
sect.  41.  If  that  is  the  true  interpretation,  then 
when  you  have  got  before  you  any  of  these  cases 
you  have  got  to  see  what  is  the  evidence,  if  any. 
that  this  particular  pipe  or  thing  that  you  are 
dealing  with  is  a  private  drain.  It  will  not  be  a 
private  drain  because  it  belongs  to  different 
owners.  If  it  is  a  private  drain  you  may  get  it 
under  this  section,  although  it  does  belong  to 
different  owners,  but  you  must  first  show  that  it 
is  in  point  of  fact  a  private  drain.  You  may  show 
it  in  one  way,  at  any  rate,  by  showing  that  it  was 
a  drain  made  for  profit  within  the  meaning  of 
that  clause.  That  is  one  way  it  could  be  shown, 
and  I  do  not  say  that  there  may  not  possibly  be 
other  ways.  I  should  not  like  to  say  that  an 
agreement  between  a  local  authority  and  a  build- 
ing owner  that  they  would  sanction  such  a 
svstem  of  drainage  as  he  proposed  upon  the  terms 
that  the  thing  should  remain  a  private  drain 
would  not  be  binding.  I  see  no  reason  why  it 
should  not  be,  but  then  you  must  prove  it  if  you 
want  in  any  particular  case  to  say  that  was  a 
private  drain,  because  it  was  built  and  made  in 
that  way.  It  seems  to  me  that  the  only  reason- 
able way  in  which  you  can  reconcile  sect.  19  of 
the  Act  of  1890  and  the  definition  clause  of  the 
Act  of  1875  is  by  saying  that  provided  in  any 
particular  case  you  snow  that  the  thing  is  a 
private  drain  and  not  a  sewer,  which  prima  facie 
it  will  be  if  it  drains  more  than  one  house,  then 
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you  may  make  an  order  under  sect  41,  notwith- 
standing that  it  drains  houses  which  do  not  all 
belong  to  the  same  owner.  That  seems  to  me  to 
be,  on  the  whole,  the  most  satisfactory  solution  of 
this  problem,  which  all  the  same  I  think  cannot 
quite  satisfactorily  be  solved.  If  that  is  the  fair 
meaning,  and  applying  that  to  this  present  case, 
then  in  this  present  case  there  is  no  evidence  that 
this  thing  in  point  of  fact  was  a  single  private 
drain.  There  is  nothing  set  out  in  the  case  to 
show  that  it  was.  The  argument  that  was  raised 
did  snggest  it  is  so,  because  it  was  said  it  does 
drain  houses  that  did  belong  to  different  owners, 
but  I  do  not  think  that  is  sufficient. 

Appeal  allowed. 
Solicitors:  E.  Lorimer   Wilson,  Manchester; 
Sharpe,  Parker,  Pritchards,  Barham,  and  Lauford, 
for  W.  H.  Hickson,  Eccles. 


Friday,  March  4. 
(Before  Lord  Alverstone,  C.J.,  Kennedy  and 
Channell,  JJ.) 
Hill  (app.)  ir.  Pannifer  (resp.).  (a) 

Poor  rale — Distress — Sale — Charges  in  schedule — 
Further  charges — Legality — 57  Qco.  3,  c.  93 — 
7  <C  8  Geo.  4.  c.  17-12  &  13  Viet.  c.  14. 

On  a  distress  for  poor  rates  the  costs  and  charges 
are  not  limited  to  those  provided  by  the  schedule 
to  57  Geo.  3,  c.  93,  applied  to  a  distress  for  such 
rates  by  7  Jt  8  Geo.  4,  c.  17,  but  the  "  reasonable 
charges  of  the  taking,  keeping,  and  selling  the 
said  dittress  "  may  be  deducted  at  provided  by 
12  £  13  Fief.  c.  14.  1. 1. 

These  "  reasonable  charges  "  may  include  a  charge 
for  the  fee  of  an  auctioneer  on  the  sale. 

Case  stated  on  a  complaint  preferred  by  the 
appellant,  Robert  William  Hill,  against  the  re- 
spondents, or  some  or  one  of  them,  for  that  they 
(having  sold  or  caused  to  be  sold  certain  goods  of 
the  appellant  to  satisfy  a  poor  rate  for  the  parish  of 
Bildeston,  in  the  county  of  Suffolk,  and  certain 
costs  and  charges  levied  by  distress  upon  the 
goods)  on  or  about  the  28th  J  uly  1903  levied,  took, 
and  received  from  the  appellant  and  retained  and 
took  from  the  produce  of  such  goods  sold,  or 
caused  to  be  sold,  or  caused  to  be  levied,  taken,  or 
received,  or  caused  to  be  retained  and  taken, 
greater  costs  and  charges  than  are  mentioned  and 
Bet  down  in  the  schedule  to  the  Act  57  Geo.  3, 
c.  93,  to  wit,  a  charge  of  14s.  for  the  expenses  of 
an  "  auctioneer,"  contrary  to  the  provisions  of  that 
statute  and  of  7  &  8  Geo.  4,  c.  17,  and  12  &  13 
Vict.  c.  14. 

Upon  the  hearing  of  the  complaint  it  was  proved 
that  the  respondent  Robert  Pannifer  is  assistant 
o-erseer,  and  the  other  respondents,  Robert 
Grimsey  and  Joaiah  Shipp,  overseers  of  the  poor 
for  the  parish  of  Bildeston. 

On  the  2nd  July  1903  Pannifer  obtained  from 
two  justices  a  warrant  of  distress  against  the 
appellant,  directing  him  to  make  distress  of  the 
goods  of  the  appellant  and  to  sell  the  same  if 
within  the  Bpace  of  five  days  after  making  the 
distress  the  sum  of  II.  then  due  and  owing  from 
the  appellant  in  respect  of  poor  rate  and  the 
further  sum  of  5s.  Id.,  the  costs  of  obtaining  the 
warrant,  were  not  duly  paid  by  the  appellant. 

(•)  Reported  by  W.  ds  B.  Hkbbibt,  Eaq.,  B*rrliUr-»t-L»w. 
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Pannifer,  acting  under  the  warrant,  duly  made 
distress  upon  the  goods  and  demanded  toe  pay- 
ment of  the  moneys  referred  to  above. 

On  the  13th  July  the  appellant  paid  to  Pannifer 
the  sum  of  12.  4s.  Id.,  being  the  sum  of  5*.  Id.  in 
respect  of  the  costs  and  19«.  in  respect  of  the 
poor  rate,  but  declined  to  pay  the  balance  of  1*. 
claimed  to  be  due  in  respect  of  the  rate. 

On  the  28th  July  1903  Pannifer,  as  directed  by 
the  warrant,  sold  the  appellant's  goads  so  dis- 
trained to  satisfy  the  unpaid  balanc  »  of  the  rate, 
and  after  the  sale  he  gave  the  appellaut  a  statu- 
tory notice  of  costs  and  charges  as  required  by 
57  Geo.  3,  c.  93. 

The  sum  realised  by  the  Bile  was  1/.  5*., 
from  which  the  respondent  took  and  retained,  in 
addition  to  the  sum  of  If.  for  the  rate,  the 
following  costs  and  charges :  Levy.  3*. ;  taking, 
keeping,  and  use  of  room,  &c,  6e.  3d.  ;  auc- 
tioneer, 14*. ;  and  paid  the  balance  of  9d.  to  the 
aDPellaut. 

The  sum  of  14*.  was  one-third  of  a  fee  of  two 
guineas  paid  by  the  respondent  to  an  auctioneer 
in  respect  of  the  sale  at  one  time  of  the  goods  of 
the  appellant  and  two  other  ratepayers  against 
whom  distress  warrants  had  been  granted. 

In  all  these  matters  Pannifer  acted  with  the 
knowledge  and  consent  and  under  the  authority 
of  the  other  respondents. 

It  was  contended  by  the  appellant  that  the 
costs  and  charges  to  which  the  respondents  were 
entitled  were  limited  by  the  statute  57  Geo.  3, 
c.  93,  as  applied  to  the  levy  of  a  distress  in  respect 
of  poor  rates  by  7  &  8  Geo.  4,  c.  17.  and  that  the 
charge  of  14s.  for  the  auctioneer's  fee  was  an 
excessive  and  illegal  charge. 

The  appellant  further  contended  that  12  &  13 
Vict.  c.  14,  did  not  entitle  the  respondents  to 
reimburse  themselves  by  appropriating  any  higher 
or  other  costs  or  charges  than  those  which  were 
authorised  by  57  Geo.  3,  c.  93,  as  applied  to  pro- 
ceedings for  the  recovery  of  poor  rates. 

On  behalf  of  the  respondents  it  was  contended 
that  the  words  of  12  *  13  Vict.  c.  14,  s.  1,  and 
the  express  provisions  of  the  warrant  of  distress 
which  cited  those  words,  entitled  them  (notwith- 
standing the  earlier  provisions  of  57  Geo.  3,  c.  93, 
and  7  <&  8  Geo.  4,  c.  17)  to  deduct  and  retain  from 
the  proceeds  of  the  sale  of  the  appellant's  goods 
costs  and  charges,  to  wit,  in  the  words  of  the 
Act,  "  the  reasonable  charges  of  selling."  in  excess 
of  and  other  than  those  specified  in  the  schedule 
to  57  Geo.  3,  c.  93,  and  that  the  last-mentioned 
statute  must  be  considered  to  be  pro  tanto  revoked 
and  amended. 

The  justices  were  of  opinion  that  the  respon- 
dents' contention  as  to  the  effect  of  the  statute 
12  &  13  Vict.  c.  14.  s.  1,  was  right,  and  they  found 
that  the  charge  of  14*.  was  a  reasonable  and  proper 
charge,  and  one  which  by  law  could  properly  be 
made  in  the  circumstances  of  the  case,  and  they 
therefore  dismissed  the  complaint. 

By  57  Geo.  3,  c.  93,  e.  1,  an  Act  to  regulate  the 
costs  of  distresses  levied  for  payment  of  small 
rents,  it  is  provided : 

Wbsrssa  divers  persons  acting  as  brokers  and  dis- 
training on  the  (roods  and  chattel*  of  other-,  or  employ  od 
in  the  course  of  snob  distresses,  have  of  late  mads  ex- 
ce&sivs  charges  to  the  great  oppression  of  poor  tenants 
and  others,  and  it  is  expedient  to  check  each  prac- 
tices :  Be  it  therefore  enacted  that  from  and  after  the 
passing  of  this  Aot  no  person  whatsoever  making  any  dis- 


tress for  root,  where  the  snm  demanded  and  dne  6H-a.Il 
not  exceed  the  sum  of  201.  for  and  in  respect  of  such, 
rent,  nor  any  person  whatsoever  employed  in  any  manner 
in  making  such  distress  or  doing  any  aot  whatsoever  in 
the  course  of  soch  distress  or  for  carrying  the  ssme  into 
cff set,  shall  have,  take,  or  receive  ont  of  the  prodace  of 
the  goods  or  chattels  distrained  npoa  and  sold,  or  from 
the  tenant  distrained  on,  or  from  the  lsndlord,  or  from 
any  other  person  whatsoever  any  other  or  more  cent* 
and  oharges  for  and  in  respect  of  anoh  distress,  or  any 
matter  or  thing  done  therein,  than  snch  as  are  fixed  and 
set  forth  in  the  schedule  bsreanto  annexed  and  eppro- 
to  each  act  whioh  shall  have  been  done  in  the 
of  snoh  distress  ;  and  no  person  or  persons  what- 
soever shall  make  any  charge  whatsoever  for  any  act, 
matter,  or  thing  mentioned  in  the  said  «:h«dole  unlet* 
saoh  act  shall  have  been  really  done. 

Schedule  of  the  limitation  of  cjsts  and  charges  on  dis- 
for  small  rents : 


#.  d. 

Levying  distress   .T  0 

Man  in  possession,  per  day   2  6 

Appraisement,  whether  by  one  broker 
or  more,  6d.  in  the  pound  on  ths 

value  of  the  goo  Is   — 

Stamp,  the  lawful  amount  thereof   — 

All  expenses  of  advertisement,  if  any 

snch     10  0 

Catalogues,  sale  and  c-ommi*«ion,  and 
delivery  of  goods,  Is.  in  ths  pound 
on  ths  nst  produce  of  th»  sale  . .  — 

This  Act  was  extended  by  7  &  S  Geo.  4,  c.  17, 
to  distresses  for  laud  tax,  assessed  taxes,  poor 
rates,  church  rates,  tithes,  highway  rates,  sewer 
rates,  or  any  other  rates,  taxes,  impositions,  or 
assessments  whatsoever,  where  the  sum  demanded 
and  due  does  not  exceed  20/. 

By  12  k  13  Vict.  c.  14,  s.  1,  an  Act  to  enable- 
overseers  of  the  poor  and  surveyors  of  highways 
to  recover  the  costs  of  distraining  for  rates,  it  ia 
provided: 

Whereas  provision  is  already  made  by  law  for  the- 
recovery  of  the  earn  or  sums  at  whioh  any  person  is  rated 
or  assessed  to  the  relief  of  the  poor  or  is  rated  or  ase»tned 
in  any  rate  for  the  highways. in  England  or  Wales,  by  dis- 
tress and  sale  of  goods  and  chattels  and  in  default  of  su  -b 
distress  by  commitment  to  prison  nntil  the  same  shall 
b»  paid,  oat  no  provision  is  made  for  levying  the  costs 
and  expenses  incurred  by  the  overseers  of  the  poor  or  tb« 
surveyors  of  the  highways  in  the  recovery  of  the  same 
respectively :  Be  it  therefore  enacted  that  it  shall  be 
Lawful  hereafter  for  all  justices  of  the  pesos,  if  in  their 
discretion  they  shall  so  think  fit,  in  any  warrant  of 
distress  they  shall  make  and  issue  for  ths  levying  of 
any  sum  or  sums  to  which  any  person  or  persons  is  or 
are  now  or  may  hereafter  be  ratel  or  assessed  in  or  by 
any  rate  or  aseessment  for  the  relief  of  the  poor  or  for 
the  highways  in  England  and  Wales,  or  in  or  by  any 
other  rate  or  assessment  which  by  law  now  or  hereafter 
is  or  shall  bo  directed  to  be  enforced  cr  reoovered  in  the- 
same  manner  as  a  poor  rate,  or  in  any  warrant  for  the 
levying  of  any  arrears  of  the  same,  to  order  that  a  sum 
souh  as  they  may  deem  reasonable  for  the  costs  and 
expenses  whish  snoh  overseers  or  surveyors  or  the- 
persons  applying  for  Sttoh  warrant  phall  have  incurred 
in  obtaining  the  same  shall  als 3  be  levied  of  the  goods 
and  chattels  of  the  person  or  persons  against  whom 
snoh  warrant  shall  be  granted,  together  with  ths  reason- 
able oharges  of  taking,  keeping,  and  selling  of  the  said 
distress. 

Jtobton,  K.C ,  Bodkin,  and  Bruce  Williamson 
for  the  appellant.  —  There  is  no  authority  for 
making  this  charge,  and  it  is  illegal  and  excessive. 
The  expenses  in  cases  of  distress  for  rent  under 
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20Z.  were  fixed  by  57  Geo.  3,  c.  93,  and  7  &,  8 
Geo.  4,  c  17,  merely  extended  that  statute  to 
distresses  other  than  distresses  for  rent.  The 
Act  12  &  13  Vict  c.  14,  by  sect.  1,  only  allows  the 
justices  to  order  such  sum  as  they  deem  reason- 
able for  the  cost*  and  expenses  of  the  ovnraeera, 
together  with  the  reasonable  charges  of  the 
taking,  keeping,  and  selling  of  the  distress.  The 
earlier  statutes  are  not  repealed  by  the  Act  of 
12  &  13  Vict.  c.  14,  and  this  statute  does  not 
permit  the  respondents  to  take  any  more  or  any 
higher  coats  and  expenaea  than  those  provided 
for  by  57  Geo.  3,  c  93.   They  refer  re  i  to 

Xx  part*  Arnuon,  17  L.  T.  Rep.  480;  L.  Rep. 
3  Ex.  56. 

W.  Stewart  and  Nolan  for  the  respondents.— 
The  warrant  of  distress  here  recites  sect.  1  of 
12  &  13  Viot.  c.  14.  The  words,  "  the  reasonable 
charges  of  the  taking,  keeping,  and  selling  of  the 
said  distress,"  are  not  in  any  way  cat  down  or 
limited  by  the  Act  of  57  Geo.  3,  o.  93.  If  the 
earlier  and  later  statute  are  so  inconsistent  that 
tbey  cannot  be  read  together,  the  earlier  must  be 
taken  to  be  repealed  pro  tanto.  No  authority  can 
be  shown  for  the  appellant's  contention  here. 
They  referred  to 

Law  of  Distress  Amendment  Aot  1888  (51  9t  52 
Viet.  c.  21). 

Under  sect  8  of  that  Act  there  is  power  to  make 
rules,  and  there  are  two  scales,  one  for  distresses 
for  rent  over  and  one  for  the  like  distresses 
under  20L 

Lord  Altbbstone,  C.J. — I  am  of  opinion  that 
the  appeal  fails.  I  think  that  we  have  here,  for 
the  purposes  of  this  proceeding,  to  construe 
sect.  1  of  12  <fc  13  Vict.  c.  14,  and  the  other 
sections  of  that  Act  and  the  schedules  therein 
referred  to.  The  preamble  of  the  Act  says : 
"  Whereas  provision  is  already  made  by  law  for 
tbe  recovery  of  the  sum  or  sums  at  which  any 
person  is  rated  or  assessed  in  any  rate  for  the 
highways,  in  Eogland  or  Wales,  by  distress  or  sale 
of  his  goods  and  chattels  and  in  default  of  such 
distress  by  commitment  to  prison  until  the  aamo 
shall  be  paid,  but  no  provision  is  made  for  levying 
the  costs  and  expenses  incurred  by  the  overseers 
of  the  poor  or  the  surveyors  of  highways  in  tbe 
recovery  of  the  same  respectively."  If  it  be  a 
just  criticism  to  say  that  that  is  not  an  accurate 
recital,  because  it  ought  merely  to  have  referred 
to  the  costs  of  the  issuing  of  the  summons,  I  do 
not  think,  to  my  mind,  it  affects  what  the  true 
construction  of  the  enabling  words  must  be.  Of 
course  the  preamble  may  be  looked  at  and  ought 
to  be  looked  at  for  the  purpose  of  forming  a 
guide  to  any  construction  which  is  doubtful,  or 
to  decide  between  two  constructions  which  may 
be  put  upon  the  words.  It  seems  to  me,  even  if 
Mr.  Robeon  is  right,  there  is  a  clear  enactment 
that  "  it  shall  be  lawful  hereafter  for  all  justices 
of  the  peace,  if  in  their  discretion  they  shall  so 
think  fit,  in  any  warrant  of  distress  they  shall  make 
and  issue  for  the  levying  of  any  sum  or  sums  to 
which  any  person  or  persons  is  or  are  now  or  may 
hereafter  be  rated  or  assessed  in  or  by  any  rate  or 
assessment  for  the  relief  of  the  poor  or  for  the 
highways  in  England  or  Wales,  or  in  or  by 
any  other  rate  or  assessment  which  by  law  now  or 
hereafter  is  or  shall  be  directed  to  be  enforced  or 
recovered  in  the  same  manner  as  a  poor  rate,  or  in 
any  warrant  for  tbe  levying  of  any  arrears  of  the 


same,  to  order  that  a  sum  such  as  they  may  deem 
reasonable  for  the  coats  and  expenses  which  each 
overseers  or  surveyors  or  the  persons  applying 
for  such  warrant  shall  have  incurred  in  obtaining 
the  same  shall  also  bj  levied  of  the  goods  and 
chattels  of  the  person  or  persons  against  whom 
such  warrant  shall  be  granted."   That  deals  with 
the  particular  point  that  Mr.  Robeon  said  had 
been  left  unprovided  for  by  the  existing  enact- 
ments.  Then  the  section  goes  on, "  together  with 
the  reasonable  charges  of  the  taking,  keeping,  and 
Belling  of  the  said  distress."   When  you  look  at 
the  warrant,  that  warrant  of  distress  again  says, 
"  together  with  the  reasonable  charges  of  taking, 
keeping,  and  selling  the  said  distress,"  and  if 
they — the  rates — shall  not  be  paid,  then  you  do 
sell  the  said  goods  and  chattels,  rendering  tbe 
overplus  on  demand,  the  reasonable  charges  of 
taking,  keeping,  and  selling  the  said  distress  being 
first  deducted.   Mr.  Robson  says  that  the  earlier 
statute — 57  Geo.  3,  c.  93— was  still  in  force,  and 
that  it  had  been  extended  to  a  great  many  otber 
rights.   It  extended  to  tithe,  land  tax,  poor  rate, 
church  rate,  tithes,  highway  rate,  sewer  rate,  or 
any  other  rates  and  aasessmen'.s  whatsoever. 
Therefore  it  may  be  regarded  as  a  general  statute. 
Notwithstanding  the  existence  of  that  Act  being 
borne  in  mind,  Mr.  Robson  suggests  this  statute 
means  one  of  two  things  i  it  either  means  reason- 
able  charges  within  the  statutory  maximum,  or  else 
it  means  the  statutory  charges.   I  think  that  it 
would  require  much  clearer  words  than  there  are 
in  this  statute  and  much  clearer  expression  of  an 
indication  that  the  old  statutory  maximum  was  to 
be  applied  to  enable  us  to  put  that  construction 
on  the  later  Act.  It  seems  to  me  you  either  must 
find  words  which  said  the  charges  are  limited  or 
are  provided  by  law  as  now  existing  or  charges 
not  exceeding  those  that  are  already  provided  in 
respect  of  the  levying  of  distress  by  virtue  of 
those  earlier  statutes.    I  cannot  help  feeling  that 
this  is  a  special  statute  with  regard  to  poor  rates. 
It  is  a  statute  which  is  enacted  in  reference  to 
poor  rate,  and  it  does  not  seem  to  me  to  be  of 
necessity  governed  by  the  same  considerations  as 
those  referred  to  when  you  are  dealing  with  tbe 
overseers  of  the  poor,  who  are  to  a  certain  extent 
public  officers,  public  unpaid  officers,  and  the 
persons  who  were  considered  by  the  earlier 
legislation  with  regard  to  the  broker's  charges. 
Mr.  Stewart  has  properly  admitted  that  the 
charges  in  this  respect  would  be  charges  which 
would  be  in  the  same  position  as  the  broker's 
charges,  but  I  can  well  imagine  the  Legislature 
in  dealing  with  the  poor  rate  meant  to  give  the 
overseers,  subject  to  the  charges  being  reasonable,, 
a  protection  against  the  costs  and  charges  they 
bad  to  pay.    1  am  satisfied  that  this  construction 
has  been  put  upon  the  charges  which  have  been 
allowed  to  be  levied  under  a  summons  for  poor 
rates,  and  I  can  find  no  trace,  except  the  ingenious 
argument  of  Mr.  Robson,  of  any  authority  which 
says,  with  regard  to  12  &  13  Vict.  c.  14,  the 
maximum  scale  of  57  Geo.  3  was  intended  to 
apply.    I  think  the  language  of   the  statute 
is  too  strong  for  that.   I  think  the  statute  did 
mean  to  say  that  the  overseers  of  the  poor 
should   be  entitled   to   have  their  reasonable 
charges  for  levying  and  Belling  goods.  The 
magistrates  have  found  the  charge  of  14s.  is  a 
reasonable  charge,  and  I  think  that  that  was  in 
accordance  with  the  statute  enacting  that  the 
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overseers  should  have  their  reasonable  charges, 
and  therefore  I  think  this  appeal  should  not  be 
allowed. 

Kennedy,  J. — On  the  whole,  though  not,  1 
confess,  without  very  great  doubt,  I  think  that 
the  view  my  Lord  has  taken  ia  the  preferable  one. 
I  think  where  there  is  no  direct  reference  in  any 
shape  or  form  in  a  later  Act  to  an  earlier  Act, 
but  you  have  directions  or  enactments  in  the  later 
Act  which  seem,  at  any  rate,  to  differ  from  those 
in  the  earlier  Act,  it  is  not  very  easy  to  eay  whether 
the  proper  inference  is  that  the  later  Act  has 
overruled  the  earlier  Act  and  abolished  it  so  far 
as  its  directions  or  enactments  are  concerned,  or 
whether  one  ought  not  to  find  some  way  in 
which  both  statutes  can  be  applied  to  a  certain 
extent  ,  the  one  merely  being  treated  as  modifying 
the  other.  The  argument,  which  I  confess  seems 
to  me  an  argument  of  considerable  power,  which 
Mr.  Robson  has  used  in  this  case  is  this :  That 
while  this  last  Act  of  12  «fc  13  Yict.  c.  14,  provides 
that  the  magistrates  may  make  an  order  for 
a  distress  which  shall  include  the  reasonable 
charges  of  taking,  keeping,  and  selling  the 
chattels,  yet  that  ought  to  be  read  with  an 
Act  which  has  certainly  never  been  specifically 
repealed,  57  Geo.  3,  c.  93,  and  with  a  later 
Act,  7  &.  8  Geo.  4,  c.  17,  which  in  cases 
of  distress  for  poor  rate,  amongst  other  things, 
have  enacted  that  those  charges  for  taking, 
keeping,  and  selling  shall  not  exceed  a  certain 
sum.  It  is  suggested  that  the  fair  construction 
of  the  later  Act  is  that  the  charges  are  to  be 
reasonable,  but  not  to  exceed  that  which  by 
those  two  Acts  of  Geoige  III.  and  George  IV., 
which  have  been  referred  to  have  been  thought 
by  the  Legislature  to  be  sufficient.  They  are  to 
be  reasonable  within  those  statutory  limits,  those 
limits  being  imposed  by  unrepealed  Acts  of 
Parliament.  It  is  true  that  even  the  later  of 
those  Acta  is  now  an  old  Act,  and  costs  and 
charges  will  and  must  vary ;  but,  on  the  other 
hand,  it  does  seem  to  me  that  there  is  a  good 
deal,  at  any  rate,  to  be  said  in  favour  of  the 
appellant's  argument  where  Parliament  passes  a 
later  Act  without  reference  to  an  earlier  Act,  and 
that  earlier  Act  is  one  which  has  been  in  force 
for  a  long  time  and  therefore  well  known.  It 
seems  reasonable  that  one  should  try  to  con- 
strue the  two  consistently  if  it  is  possible.  The 
question  is,  Is  it  reasonable  for  us  to  do  so  in 
this  case  ?  That  seems  to  me  to  be  the  whole 
matter.  Another,  it  nee  ma  to  me,  still  weightier 
argument  whs  this :  In  regard  to  poor  rate,  it 
affects  a  number  of  poor  people,  very  often  people 
not  of  great  means— people  with  regard  to  whom 
Parliament  has,  as  long  back  as  these  earlier 
statutes  show,  given  a  protection  in  the  form  of 
a  limitation  of  the  costs.  Apparently  the  pro- 
cedure for  questioning  the  reasonableness  of  the 
charges  has  disappeared,  as  far  as  the  magistrates 
are  concerned,  if  the  view  of  the  respondents  is 
right.  So  far  as  I  can  see,  and  so  far  as  the 
argument  has  called  our  attention  to  the  sections, 
the  right  of  a  person  who  has  unreasonable 
charges  attempted  to  be  forced  upon  him  in  the 
levying  would  oe  by  bringing  an  action  to  recover 
money  which  had  been  obtained  by  a  sort  of 
duress — in  other  words,  driving  him  to  the  courts 
instead  of  a  speedier  and  cheaper  method  of  going 
to  the  magistrate  by  such  a  summons  as  was 
taken  out  in  the  present  case.   I  think,  on  the 


whole,  we  ought  to  face  the  conclusion  that  the 
Legislature  has  done  two  things  which  are  incon- 
sistent It  may  be  said,  on  the  other  hand,  how 
very  easy,  when  the  limitation  in  the  latter  Act  is 
merely  of  a  reasonable  charge,  to  have  said  if  you 
intended  to  retain  the  old  and  well-known 
maximum  and  the  reasonable  charges  of  taking, 
keeping,  and  selling  shall  be  charges  not  exceeding 
those  at  present  by  law  allowed.  They  have  not 
said  that.  Therefore,  on  the  whole,  although  I 
think  there  is  a  gocd  deal  to  be  said  for  the 
contention  as  regards  the  protection  of  those 
upon  whom  these  distresses  are  made,  which 
seems  to  me  a  serious  matter,  I  think  that  the 
case  is  strong  enough  to  make  one  say,  if  Par- 
liament has  chosen  in  the  latter  Act  to  use  the 
words  "  reasonable  charges  "  without  reference  to 
the  past  or  the  limitation,  we  must  consider  that 
to  be  the  law  now,  and  therefore  inferentially  the 
earlier  sections,  so  far  as  poor  rate  is  concerned, 
have  been  repealed. 

Channell,  J.— I  agree.  I  think  the  only 
question  we  have  to  consider  is  whether  the  words 
of  the  operative  part  of  the  statute  12  &  13  Vict, 
are  inconsistent  with  the  continued  existence  of  a 
statutory  limit  of  the  charges  of  these  distresses 
which  had  previously  existed.  It  seems  to  me 
it  is  inconsistent  with  there  being  a  limit  of 
maximum  of  charges  to  be  charged  to  say  that  a 
man  is  to  have  bis  reasonable  costs.  The  present 
case  shows  it.  Here  are  costs  which  do  exceed 
that  maximum  limit,  and  which  are  found  to  be 
in  point  of  fact  reasonable.  It  seems  to  me, 
therefore,  that  the  second  statute  is  necessarily 
inconsistent,  not  with  the  continued  existence  of 
the  other  statute  as  a  whole,  but  of  the  other 
statute  as  applicable  to  the  poor  rate  which  is  the 
subject  of  the  sale.  Appeal  diemitted 

Solicitors:  Lloyd  George,  Roberts,  and  Co.,  for 
Birkett,  Ridley,  and  Francis,  Ipswich  ;  Salmon 
and  Sons,  Bury  St.  Edmunds. 


Wednesday,  March  2. 

(Before  Lord  Alyerstone,  C.J.,  Wills  and 
Kennedy,  JJ.) 

Rex  v.  Judge  of  the  Birmingham  County 
Coubt  and  another  ;  Ex  parte  Rogers,  (a) 

County  Courts  —  J urisdiction  —  Specific  perfor- 
mance— Sale  of  equity  of  redemption — Purchase 
money  less  than  500/.  —  Value  of  pro}>ertu 
exceeding  bWl—County  Courts  Act  1888  (51  ir 
52  Vict,  c.  43),  s.  07,  sub-s.  4. 

Sect.  67.  sub-sect.  4,  of  the  County  Courts  Act  1S8S 
gives  tin  County  Court  jurisdiction  in  actions  for 
specific  performance  of  any  agreement  for  the  sale 
or  purchase  of  any  property  where  the  purchase 
money  does  not  exceed  5002. 

Held,  that  under  this  subsection  the  County  Court 
lias  jurisdiction  to  liear  an  action  for  specific 
performance  of  an  agreement  for  the  sale  of  an 
equity  of  redemption  in  any  property  where  the 
actual  purchase  money  agreed  to  be  paid  for  such 
equity  of  redemption  does  not  exceed  500/., 
although  the  property  itself  may  be  of  a  value 
exceeding  5007.,  or  may  be  subject  to  a  charge 
exceeding  500/.,  the  test  of  the  jurisdiction  in  such 
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cases  being,  not  the  value  of  the  property  or  the  f 
amount  of  the  charge,  but  the  actual  amount  of  \ 
the  purchase  money  to  be  paid. 

Rule  calling  upon  the  judge  of  the  Birmingham 
County  Court  and  H.  C.  Humphreys,  the  defen- 
dant in  a  certain  action  in  the  County  Court 
brought  by  one  John  Benry  Rogers,  to  show 
cause  why  the  judge  should  not  proceed  to  hear 
and  determine  the  matter  of  the  action. 

The  action  was  one  brought  by  John  Henry 
Rogers,  a  chartered  accountant  in  Birmingham, 
as  trustee  for  the  creditors  of  one  Edward 
Clissold,  against  the  defendant  H.  C.  Humphreys, 
for  specific  performance  of  an  agreement.  The 
particulars  of  claim  in  the  action  set  out  that  by 
an  agreement  made  verbally  at  an  interview  on 
the  3rd  Feb.  1903,  the  .plaintiff,  as  trustee  for  the 
creditors  of  Edward  Clissold,  agreed  to  assign, 
and  the  defendant  agreed  to  purchase,  the  interest 
of  Edward  Clissold  in  twelve  leasehold  bouses 
erected  in  Kewcombe-road,  Han  da  worth,  in  the 
county  of  Stafford,  numbered  231  to  253  (odd 
numbers),  the  agreed  price  being  a  sum  sufficient 
to  pay  a  composition  of  3*.  6d.  in  the  pound  to  the 
creditors  of  Edward  Clissold,  under  and  by  virtue 
of  a  deed  of  assignment  dated  the  30th  Jan.  1903, 
and  the  costs  and  expenses  of  the  deed  and  the 
distribution  of  the  composition. 

The  plaintiff  claimed  specific  performance  of 
the  above  agreement,  and  in  the  alternative 
damages,  and  in  the  further  alternative  the 
plaintiff  claimed  191.  10*.  3d.,  money  had  and 
received  by  the  defendant  to  the  use  of  the 
plaintiff,  the  particulars  of  this  latter  sum  being 
rents  of  the  houses  from  the  28th  March  to  the 
6th  July  1903,  207.  8s.  6U,  less  credit  for  rates 
18s.  3d.— 19/.  10*.  3d. 

The  plaintiff  in  his  affidavit  in  support  of  the 
rule  set  out  the  following  facts : — 

On  the  5th  Nov.  last  the  action  came  on  for 
hearing  before  His  Honour  Judge  Whitehorne,  in 
Birmingham  County  Court. 

The  purchase  money  payable  to  the  plaintiff 
under  the  agreement  (specific  performance  of 
which  was  claimed  in  the  particulars  of  claim) 
-was  admitted  by  both  parties  to  amount  to 
762.  Is. 

Counsel  for  the  defendant  took  the  preliminary 
objection  that  the  action  was  outside  the  juris- 
diction of  the  County  Court,  on  the  ground  that, 
although  the  purchase  money  payable  to  the 
plaintiff  under  the  agreement  sought  to  be 
enforced  waa  only  761.  1$.,  yet  as  the  property 
Bold  for  such  sum  was  subject  to  certain  equitable 
charges  given  by  Clissold  in  favonr  of  one  Mr. 
Newconibe  and  another  to  the  extent  of  about 


1696/.,  this  sum  of  169(3/.  should  be  added  to  the 
purchase  money  for  the  purpose  of  deciding  the 
question  of  jurisdiction  under  sect.  67,  sub-seot.  4, 
of  the  County  Courts  Act  1888,  and  that  if  this 
were  done  the  limit  of  500/.  prescribed  by  that 
section  would  be  exceeded. 

The  plaintiff's  counsel,  in  reply  to  that  con- 
tention, opened  so  much  of  his  case  as  was 
necessary  to  show  the  circumstances  of  the  dispute 
bo  far  as  they  touched  the  question  of  juris- 
diction, and  admitted  the  facts  stated  by  the 
defendant's  counsel — namely,  that  the  purchase 
money  payable  to  and  recoverable  by  the  plaintiff 
was  76/.  Is.,  and  that  the  property  agreed  to  be 
sold  was  subject  to  the  equitable  charge  for  1696/. ; 


but  he  contended  that,  inasmuch  as  the  amount 
of  the  purchase  money  which  would  pass  from 
the  purchaser  to  the  vendor  was  only  76/.  1*., 
the  case  was  clearly  within  the  jurisdiction  of  the 
court. 

The  agreement  between  the  parties  was  verbal, 
and  the  plaintiff  relied  on  the  part  performance 
of  the  contract  by  the  parties  as  taking  the  case 
out  of  the  operation  of  sect.  4  of  the  Statute  of 
Frauds.  The  judge  did  not  deal  with  that  or  with 
the  other  points  in  the  case  by  reason  of  the 
above  preliminary  objection  and  hiB  decision 
thereon.  He  gave  judgment  on  the  preliminary 
objection  on  the  following  day,  and  decided  that 
he  was  bound  in  law  to  take  into  consideration 
not  only  the  actual  purchase  money  which  would 
have  passed  between  the  parties,  but  also  the 
charges  subject  to  which  the  property  was  to  be 
sold,  even  though  neither  the  plaintiff  nor  the 
defendant  would  i be  liable  therefor,  and  that  he 
therefore  held  that  the  case  was  beyond  his 
jurisdiction  and  refused  to  hear  it. 

The  learned  judge  afterwards  stated  that  he 
also  decided  that  the  proper  course  for  him  to 
adopt  was  to  order  that  the  action  be  transferred 
to  the  Chancery  Division  of  the  High  Court 
pursuant  to  Beet  68  of  the  County  Courts  Aot 
1888,  which  he  accordingly  did,  notwithstanding 
the  protest  of  the  plaintiff  's  counsel ;  and  he  also 
refused  to  hear  the  plaintiff's  alternative  claim 
for  money  had  and  received,  and  ordered  that 
the  whole  action  should  be  transferred  as  above 
described. 

The  County  Conrts  Act  1838  (51  &  52  Vict, 
c.  43)  provides  : 

Sect  07.  The  oourt  shall  have  and  exercise  all  the 
powers  sad  authority  of  the  high  court  in  the  motion* 
or  matters  hereinafter  mentioned  .  (that  is  to  say) 
....  (4)  For  specific  performance  of  or  for  the 
reforming,  delivering;  up,  or  cancelling  of  any  agree- 
ment for  tho  aale,  pnrchmo,  or  leaae  of  any  property, 
where  in  the  oase  of  a  sale  or  purchase  the  parchato 
money,  or  in  the  oase  of  a  lease  the  value  of  the 
property,  shall  not  exceed  the  sum  of  five  hundred 
pounds. 

Henry  Sutton,  for  the  County  Court  judge 
showed  cause  against  the  rule. — The  learned  judge 
was  right  in  refusing  to  hear  the  action.  The 
question  arises  upon  the  construction  of  sect.  67, 
sub-sect  4,  of  the  County  Courts  Aot  1888,  and  the 
ground  upon  which  the  judge  refused  to  hear  the 
action  was  that  he  came  to  the  conclusion  that  on 
the  facta  the  limit  of  the  jurisdiction  of  the 
County  Court  (namely,  500/.)  had  been  exceeded. 
The  contract  was  a  contract  for  the  sale  of  the 
equity  of  redemption  only,  and  the  judge  thought 
that,  although  the  equity  of  redemption  was  only 
a  small  sum  (76/.),  yet  that  he  had  no  jurisdiction 
because  the  whole  value  of  the  property  far 
exceeded  the  limit  of  500/.  The  word  "purchase 
money  "  in  sub-sect.  4,  when  used  in  a  case  like 
the  present,  is  used  in  a  technical  sense,  and 
does  not  mean  the  actual  amount  fixed  or  agreed 
upon  for  the  sale  of  the  equity  of  redemption,  and 
does  not  mean  the  amount  of  the  money  appear- 
ing on  the  face  of  the  contract ;  but  the  "  pur- 
chase money  "  means  the  "  purchase  money  "  in 
the  sense  in  which  it  is  used  in  the  Stamp  Acts. 
This  jurisdiction  in  actions  for  specific  perform- 
ance was  originally  given  to  County  Courts  by 
the  County  Courts  Equitable  Jurisdiction  Act 
1865  (28  Si  29  Vict.  c.  99),  s.  1,  and  was  extended 
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by  the  County  Courts  Acts  Amendment  Act 
1867  (30  A  31  Vict.  c.  142).  s.  9 ;  and  at  the  time 
this  jurisdiction  was  originally  given  the  Stamp 
Act  in  force  was  the  Stamp  Aot  1853  (16  Si  17 
Vict.  c.  59),  and  by  sect.  10  of  that  Act,  where 
any  lands  or  other  property  were  sold  and  con- 
veyed subject  to  any  mortgage  or  other  debt,  the 
mortgage  money  was  to  be  deemed  to  be  part  of 
the  "  purchase  or  consideration  money,"  whether 
agreed  to  be  paid  by  the  purchaser  or  not.  So 
that  at  that  time,  when  property  was  sold  subject 
to  a  mortgage,  the  mortgage  debt  had  to  be 
added  to  the  purchase  money  actually  paid,  to 
arrive  at  the  "  purchase  money  "  upon  which  the 
stamp  duty  had  to  be  paid.   The  wording  of  the 
Stamp  Act  on  this  point  has  been  altered  since 
that  time,  but  it  has  been  decided  that  when 
property  is  sold  subject  to  a  mortgage  debt  the 
■ad  valorem  stamp  duty  is  payable  on  the  money 
actually  paid,  plus  the  mortgage  debt.  The 
corresponding  Stamp    Act  in  force  when  the 
County  Courts  Act  1888  was  passed  was  the 
Stamp  Act  1870  (33  and  34  Vict.  c.  97),  and  sect. 
73  of  that  Act  provided  :  "  Where  any  property 
is   conveyed  to  any  person  in  consideration, 
wholly  or  in  part,  of  any  debt  due  to  him,  or 
subject  either  certainly  or  contingently  to  the 
payment  or  transfer  of  any  money  or  stock, 
whether  being  or  constituting  a  charge  or  incum- 
brance upon  the  property  or  not,  such  debt, 
money,  or  stock  is  to  be  deemed  the  whole  or  part, 
as  the  case  may  be,  of  the  consideration  in  respect 
whereof  the  conveyance  is  chargeable  with  ad 
valorem  duty."  Those  were  the  considerations  upon 
which  the  judge  relied  in  deciding  as  he  did.  The 
consideration  for  this  contract  would  be,  not  the 
mere  76i.  which  was  actually  paid  over,  but  that  sum 
added  to  the  amount  of  the  charge  upon  the  pro- 
perty, and  that  sum  would  far  exceed  the  5001. 
&nd  therefore  would  be  far  beyond  the  County 
Court  jurisdiction.   That  total  sum  would  be  the 
sum  in  respect  of  which  the  stamp  duty  would 
be  payable  upon  the  conveyance.  All  the  questions 
of  title  which  could  be  raised  in  an  action  for 
specific  performance  of  an  agreement  for  the  sale 
of  the  whole  property  could  be  raised  on  a  claim 
for  specific  performance  of  an  agreement  for  the 
6ale  of  the  equity  of  redemption ;  and  if  an  owner 
had  a  doubtful  title  he  could  mortgage  the  pro- 
perty for  nearly  its  whole  value,  leaving  a  small 
sum  in  respect  of  the  equity  of  redemption,  and 
then,  if  the  contention  on  the  other  side  is  right, 
by  Belling  the  equity  of  redemption  for  a  small 
sum  he  could  give  the  County  Court  jurisdiction, 
although  the  property  itself  might  be  worth  a 
very  large  sum.    The  object  of  the  statute 
was  to  confer  upon  the  inferior  court  only  a 
very  limited  jurisdiction  in  these  matters,  and 
therefore  we  ought  to  give  such  a  meaning  to  the 
words  "purchase  money  "as  will  carry  out  that 
object. 

MeCardie  in  support  of  the  rule. — The  County 
Court  judge  had  jurisdiction  to  hear  the  case. 
All  the  risks  that  have  been  referred  to  are  safe- 
guarded by  sect.  126  of  the  Act,  because  those 
who  framed  the  Act  assumed  that  cases  of 
importance  of  this  kind  might  arise,  and  sect.  126 
was  inserted  to  meet  the  difficulty.  That  section 
fives  the  High  Court  power  to  remove  into  the 
High  Court  any  action  or  matter  in  the  County 
Court  if  it  is  deemed  desirable  that  the  sume  shall 
be  tried  in  the  High  Court.    That  power  of 


removal  by  certiorari  meets  any  difficulties  of  this 
kind  that  may  arise.    In  sect.  67,  sub-sect.  4,  we 
find  the  distinction  taken  between  the  case  of  a 
sale  of  property  and  a  lease  of  property,  and 
whereas  in  the  case  of  a  lease  of  property  what  is 
taken   as    the   test    is    "the  value  of  the 
property,"  which   must  not  exceed  5001.,  iu 
the  case  of  a  sale  of  the  property  what  is 
taken  as  the  test  is,  not  the  value  of  the  property, 
but "  the  purchase  money,"  and  so  long  as  the 
"  purchase  money  "  in  the  case  of  a  sale  does  not 
exceed  500Z.,  the  County  Court  is  given  jurisdic- 
tion.  So  that  in  the  case  of  a  Bale  and  purchase 
the  Act  assumes  that  the  parties  themselves  hare 
fixed  that  which  is  to  give  the  County  Court 
jurisdiction.   The  word  "  purchase  money  "  is  to 
be  taken  in  the  ordinary  sense  of  the  term  as  the 
sum  which  is  actuallv  given  or  agreed  to  be  given 
for  the  purchase.    We  have  thus  a  clear  test  laid 
down  as  to  that  which  is  to  give  the  County  Court 
judge  jurisdiction ;  and  if  any  difficulty  arises  as 
to  the  amount  or  value  of  the  property  involved, 
there  is  always  the  remedy  or   removal  by 
certiorari  under  sect.  126.    [Lord  Alyerstone, 
C.J. — In  effeot,  in  such  a  case  as  the  present,  the 
County  Court  judge  might  be  trying  the  title  to 
property  worth,  say,  10,000/.]    Yes,  that  is  con- 
ceded, and  the  remedy  for  that  is  by  certiorari 
under  sect.  126.    The  sub-section  itself  lays  down 
the  teat  of  the  actual  purchase  money,  and  if  we 
depart  from  that  all  kinds  of  difficulties  arise, 
and  in  the  present  case  the  actual  purchase  money 
was  762.   The  particulars  of  claim  6et  out  the 
agreement,  specific   performance  of  which  ie 
claimed,  and  in  any  event  the  judge  was  bound  to 
try  that  part  of  the  claim  which  was  within  his 
jurisdiction.   He  referred  to  sects.  57,  60,  and  68, 
under  which  latter  section  the  judge  has  power, 
during  the  hearing  of  the  action,  to  transfer  it  to 
the  C hancery  Division,  if  it  is  made  to  appear 
that  it  exceeds  the  limit. 

Lord  Alverstone.  C.J. — lean  well  understand 
the  learned  County  Court  judge  raising  the  point 
that  has  been  raised  in  this  case.  1  think  tho 
case  does  call  attention  to  what  I  will  not  call  a 
defect,  because  it  may  very  likely  be  right  as  to 
jurisdiction,  but  to  a  point  which  may  require 
further  consideration  —  namely,  the  question 
whether  or  not  it  was  intended  or  is  desirable  that 
the  County  Court  judge  should  have  jurisdiction 
in  a  case  where  the  subject  of  the  contract,  the 

Kurchase  money  of  an  equity  of  redemption,  ia 
elow  the  5001.,  but  the  value  of  the  property 
which  iB  actually  being  transferred  subject  to  a 
charge  may  be  very  much  larger.  It  seems  to  me 
that  in  this  question  of  undoubted  difficulty  the 
only  safe  guide  and  rule  that  we  can  follow  is  to 
give  the  best  construction  we  can  to  the  language 
of  the  section,  by  giving  that  language  its 
natural  construction,  and  that  we  ought  not  to 
put  an  artificial  construction  upon  the  section, 
unless  we  see  that  the  consequences  are  such  that 
we  are  driven  to  the  conclusion  that  the  Legisla- 
ture has  used  the  words  in  a  limited  sense.  As 
has  been  pointed  out  by  the  learned  counsel  on 
each  side,  the  section  is  a  general  section  relating 
to  all  classes  of  property,  and,  including  chattels 
as  well  as  real  property;  therefore  it  is  not 
specially  directed  to  the  cases  in  which  the  pur- 
chase money  of  land  only  would  be  the  subject  of 
consideration.  The  language  of  the  sub-section  is  : 
"For  specific  performance  of  .  .  .  any  agreement 
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for  the  sale,  purchase,  or  lease  of  any  property, 
where  in  the  case  of  a  sale  or  purchase  the 
purchase  money,  or  in  the  case  of  a  lease  the 
value  of  the  property,  shall  not  exceed  the  sum 
of  five  hundred  pounds."  It  seems  to  me  that  as 
the  section  contemplates  all  kinds  of  property 
being  sold,  land,  chattels,  interests  of  all  kinds, 
shares,  chotes  in  action,  and  so  on,  we  must 
assume  prima  facie  that  the  words  "purchase 
money  "  refer  to  the  price,  and  mean  the  purchase 
money  for  that  which  was  the  subject  of  the 
purchase  and  sale  ;  and  to  a  certain  extent  that 
view  is  fortified,  though  I  do  not  think  it  is  very 
materially  fortified,  by  the  following  words,  "  or 
in  the  case  of  a  lease  the  value  of  the  property," 
being  an  especial  exception  where  the  Legislature 
could  not  ascertain,  so  to  speak,  any  standard  of 
purchase  money.  Under  those  circumstances, 
though  it  ruiy  be  that  indirectly  the  County 
Court  has  been  given  prima  facie  (subject,  of 
course,  to  the  power  of  removal  under  sect.  126) 
a  jurisdiction  in  cases  in  which  the  questions  will 
really  affect  property  of  a  much  larger  value  than 
5002 ,  J  do  think  it  would  not  be  safe  to  put  an 
artificial  construction  on  the  words  "  purchase 
money,"  and  that  we  must  read  those  words  its 
referring  to  that  which  was  the  actual  purchase 
money  of  the  subject  matter  of  the  contract 
sought  to  be  specifically  performed,  or  to  be 
reformed  or  cancelled.  The  facts  of  this  case 
show  that  what  was  being  sold  was  the  equity  of 
redemption  for  7GL,  and  that  therefore  the  learned 
County  Court  judge  had  prima  facie  jurisdiction ; 
and  I  think  it  is  not  immaterial,  as  has  been 
pointed  out,  that  there  are  powers  of  removal 
under  sect  126,  which  can  be  exercised  if  it  should 
turn  out  that  the  interest  in  much  more  valuable 
property  is  at  stake.  I  quite  follow  the  line  of 
argument  which  impressed  the  County  Court 
judge,  which  counsel  has  very  clearly  brought 
before  us,  that  for  a  long  period  of  years,  when 
property  is  sold  subject  to  any  charge,  for  the 
purposes  of  the  Stamp  Act  and  of  the  stamp  duty 
the  consideration  or  purchase  money  has  been 
taken  to  be  the  total  amount  of  th9  value  of  the 
property,  including  the  charge.  I  do  not,  however, 
think  that  the  statutes  dealing  with  the  stamp 
duty  can  be  said  to  be  in  pari  materia,  with  the 
County  Courts  Act ;  but  whether  they  be  so  or 
not,  if  it  was  intended  to  draw  the  distinction,  I 
think  it  should  have  been  done  in  clearer 
language  than  is  used  in  this  section,  and  1 
feel  constrained  to  give  the  natural  meaning 
to  the  words,  "  the  purchase  money,"  in 
construing  the  words,  "  where  in  the  case  of 
a  sale  or  purchase  the  purchase  money 
.  .  .  shall  not  exceed  the  sum  of  five  hundred 
pounds,"  and  to  say  that  the  County  Court  judge 
had  jurisdiction.  I  can  quite  understand  his 
entertaining  a  doubt  upon  the  matter,  and  I  think 
we  ought  to  give  him  assistance  ty  saying  that  we 
are  of  opinion  that  in  such  a  case  as  this  the  juris- 
diction  exists  and  ought  to  be  exercised  unless 
the  case  has  been  removed  by  certiorari.  If  it  is 
thought  that  the  result  of  our  judgmmt  is  to 
give  the  County  Courts  a  jurisdiction  which  they 
ought  not  to  have,  then  the  Act  must  be  altered 
by  amending  it  so  as  to  make  this  matter  clearer 
than  the  language  of  this  present  section  makes 
it. 

Wills,  J. — I  am  of  the  same  opinion.  It 
appears  to  me  that  there  is  nothing  to  guide  us 


as  to  what  the  meaning  of  the  Legislature  is 
except  the  words  they  have  used  in  this  specific 
sub-section,  because  to  my  mind  the  Stamp  Acts- 
do  not  throw  any  light  upon  the  present  question. 
The  Stamp  Acts  are  Revenue  Acts,  and  they  are 
always,  or  generally,  framed  with  a  view  to  getting 
as  much  out  of  the  subject  as  can  possibly  be  got, 
and  therefore  it  is  very  natural  that  they  should 
use  language  which  will  cover  the  whole  amount 
as  the  amount  upon  which  duty  is  to  be  charged — 
namely,  the  whole  value  of  property,  •  including 
that  sum  by  which  its  real  value  is  diminished, 
which  is  the  charge  upon  it.  Therefore  I  do  not 
feel  that  the  Stamp  Acts  give  us  any  assistance 
whatever  in  dealing  with  a  case  like  the  present. 
That  being  so,  there  is  only  one  safe  rule  to  apply 
in  construing  an  Act  of  Parliament  where  we 
have  nothing  but  the  bare  words  to  guide  us,  and 
that  is  to  give  those  words  their  natural  mean- 
ing. "Property"  is  a  very  large  word,  and 
certainly  would  include  an  equity  of  redemption, 
and  I  think  if  anybody  were  asked  with  respect  to 
this  transaction  what  property  was  being  sold  hi» 
answer  would  be  the  equity  of  redemption.  And, 
moreover,  that  is  made  rather  more  clear  by  the 
use  of  the  words  "  tbe  purchase  money."  That 
means  the  purchase  money  for  the  property  sold, 
and  the  reference  to  tbe  purchase  money  makes 
the  sum  which  has  been  agreed  batween  the 
parties  to  be  given  the  standard  of  what  the 
property  is  worth — the  property  which  is  the 
subject  of  sale;  and  in  that  way  it  throws  a 
redacted  light  upon  the  interpretation  which 
ought  to  be  given  to  "  property."  In  my 
opinion,  therefore,  this  really  was  a  contract  for 
the  sale  of  the  equity  of  redemption  for  76/.,  and 
tbe  action  is  therefore  within  the  jurisdiction  of 
the  County  Court  judge. 

Kennedy,  J.— I  am  of  the  same  opinion.  It 
seems  to  me  very  much  as  my  brother  Wills  has 
put  it,  that  the  proper  rule  in  this  case  is,  as  far 
as  we  can,  to  follow  the  natural  and  fair  meaning 
of  the  words  in  their  position  as  used  in  the 
sentence.  Now,  if  anybody  had  said  in  this  case 
"  What  money  did  you  purchase  the  equity  of 
redemption  for  ?  "  he  would  have  been  told  "  761.," 
and  the  section  says  that  if  the  purchase  money 
does  not  exceed  a  certain  limit  the  County 
Court  judge  has  jurisdiction.  In  this  case, 
apparently,  that  limit,  was  not  reached. 

Bute  abtolate. 

Solicitors  for  tbe  applicant.  Field,  Roscoe,  and 
Co.,  for  Sherwin  and  Bogers,  Birmingham. 

Solicitor  for  the  County  Court  judge  in 
opposition  to  rule.  Solicitor  to  the  Treasury. 


PROBATE,  DIVORCE.  AND  ADMIRALTT 
DIVISION. 
ADMIRALTY  BUSINESS. 
Wednesday,  Feb.  3. 

(Before  Sir  F.  Jeune,  President,  and 
Barnes,  J.) 

The  Arne.  (o) 
Bill  of  lading — Discharge  of  cargo— Goods  to  be 
taken  "at  fast  as    steamer   can  deliver" — 
Deficiency  of  railway  waggons— Option  of  ship- 
owner to  discharge  in  other  ways  not  exercised. 
Goods  were  shipped  under  a  bill  of  lading  which 
~la>  Beportrt  bj  Ohiustoiueh  Uiap.  E»q.,  Barrl.ter-M-Uw. 
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provided :  "  The  goods  to  be  taken  from  the  thip 
by  the  consignees  (at  their  expense)  immediately 
after  arrival,  and  a$  fast  as  steamer  can  deliver 
or  the  same  trill  be  transhipped  into  lighters, 
or  landed,  or  warehoused  at  the  expense  and 
risk  of  the  proprietors  of  such  goods."  On 
arrival  of  the  vessel  the  consignees  neither  took 
delivery  nor  did  the  master  exercise  his  option  of 
landing  or  lightering  the  goods. 

In  an  action  by  the  charterers  against  the  con- 
signees for  damages  for  detention  of  the  vessel  .- 

Held,  that  the  plaintiffs  were  not  deprived  of  their 
remedy  because  the  master  had  not  exercised  his 
option  as  to  landing  or  lightering  the  goods,  and 
were  entitled  to  recover. 

Held, further,  that  the  plaintiffs  having  made  out 
a  prima  facie  case  of  delay  in  taking  delivery 
by  the  defendants,  the  onus  was  upon  the  defen- 
dants to  show  that  the  delay  arose  from  no 
default  on  their  part,  and  was  due  to  the  tcant 
of  appliances  in  the  port,  and  that  they  had 
failed  to  do  so. 

Appeal  by  the  plaintiffs  from  a  judgment  of  the 
judge  of  the  Swansea  County  Court  in  favour  of 
the  defendants. 

The  plaintiffs  were  Gebruder  van  Uden,  of 
Rotterdam,  the  time  charterers,  and  J.  Roebe. 
the  master  of  the  steamship  Arne,  and  claimed 
511.  5».  damages  for  detention  of  the  steamship. 

The  defendants  were  W.  Gilbertaon  and  Co. 
Limited,  the  indorsees  of  bills  of  lading  and  con- 
signees of  the  cargo. 

The  cargo  was  shipped  in  two  parcels.  The 
first  parcel  consisted  of  about  1078  tons  of  pig 
iron  and  28  tons  of  old  rails,  and  the  second  of 
about  910  tons  of  pig  iron.  It  was  shipped  on 
board  the  Arne  at  Antwerp  for  Swansea  by  the 
same  shipper  in  each  case. 

By  the  bills  of  lading,  which  were  dated  the  6th 
April  and  the  28th  April  1903  respectively,  it  was 
stipulated  : 

The  goods  to  be  taken  from  the  ship  by  the  consignees 
(at  their  expense)  immediately  after  arrival  and  as  fast 
as  steamer  can  deliver,  or  the  same  will  be  transhijij-ed 
into  lighters,  or  landed,  or  warehoused  at  the  expense 
and  risk  of  the  proprietors  of  saoh  goods.  All  goods 
consigned  to  *'  order  "  will  be  delivered  upon  the  quay, 
or  into  lighters,  or  warehoused  at  the  option  of  the 
agents  of  the  steamer,  such  delivery  to  be  for  account 
and  risk  of  owners  of  the  goods. 

The  discharge  took  place  out  of  the  ship  direct 
into  railway  trucks. 

According  to  the  admission  of  facts  the  respon- 
dents commenced  to  take  delivery  of  the  first 
consignment  of  cargo  at  9  a.m.  on  Tuesday  the 
14th  April,  but  did  not  complete  taking  delivery 
until  12  30  p.m.  on  Saturday,  the  18th  April, 
making  altogether  99$  hours.  The  respondents 
commenced  taking  delivery  of  the  second  consign* 
ment  of  cargo  at  7.45  a.m.  on  Monday,  the  4th 
May.  and  completed  taking  delivery  at  10  p.m. 
on  Thursday,  the  7th  May,  making  86  J  hours  in 

The  appellants  contended  that  a  reasonable 
time  for  taking  delivery  of  the  first  consignment 
of  cargo  expired  at  noon  on  Thursday,  the  16th 
April,  and  of  the  second  consignment  at  noon  on 
Wednesday,  the  6th  May.  The  appellants  claimed 
two  days  at  152.  per  day  making  301.  as  damages 
for  the  first  voyage,  and  one  day  ten  hours  for 
the  Becond  voyage,  making  21/.  Us.— oil.  3s.  in  all. 
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On  the  hearing  of  the  appeal  these  damages  were 
reduced  to  41/. 

The  appellant*  alleged  that  their  vessel  was 
capable  of  delivering  about  500  tons  a  day, and  that 
the  cause  of  the  delay  was  that  the  defendants 
failed  to  see  that  a  sufficient  number  of  railway 
waggons  wero  provided. 

The  respondents  alleged  that  a  reasonable 
amount  to  discbarge  per  day  based  on  averages  in 
the  case  of  previous  steamers  would  be  from  250 
to  300  tons. 

The  learned  County  Court  judge  gave  jndg. 
ment  for  the  defendants.   His  judgment  was  as 

follows : 

I  consider  that  the  defendants  are  entitled  to  judg- 
ment on  the  construction  of  the  clause  in  the  bill  of 
lading. 

The  plaintiffs  appealed. 

Meager  for  the  appellants. — It  is  submitted  the 
respondents  did  not  on  the  arrival  of  either  cargo 
take  delivery  within  a  reasonable  time.  The 
clause  enabling  the  shipowners  to  land  the  goods 
is  discretionary ;  it  does  not  bind  them  to  do  so. 
It  is  inserted  for  their  own  protection,  and  their 
omission  to  do  so  is  no  answer  to  a  claim  for 
detention.  As  Lindley,  L.J.  put  it  in  Hick  v. 
Rodocanachi  (65  L.  T.  Rep.  at  p.  303 ;  7  Asp.  liar. 
Law  Cas.  at  p.  100;  (1891)2  Q.  B.  at  p.  632): 
"These  clauses  are  obviously  inserted  in  the 
interest  and  for  the  benefit  of  the  shipowner,  and 
they  give  him  an  additional  remedy  for  the 
recovery  of  what  is  due  to  him,  and  not  a  remedy 
in  substitution  for  any  which  he  would  have 
apart  from  these  clauses.  The  master  is  under  no 
obligation  to  land  the  goods  and  assert  his  lien 
instead  of  allowing  the  consignee  to  land  them, 
and  leaving  him  to  be  sued  for  the  payments  he 
ought  to  make.  The  master  is  empowered  to  do 
this,  but  he  is  under  no  obligation  to  exercise  the 
power.  He  is  the  person  to  decide  whether  he 
will  exercise  it  or  not."  The  ship  could  hare 
delivered  500  tons  of  cargo  a  d»y.  and  the  con- 
signees ought  to  have  provided  sufficient  trucks. 
He  also  referred  to  the  case  of 

Modetlo  Pineiro  and  Co.  v.  Dvjyri,  80  L.  T.  Eap. 
560;  9  Asp.  Mar.  Law  Cas.  297. 

Balloch,  for  the  respondents,  contra.— If  there 
was  no  unreasonable  delay  the  shipowner  has  no 
cause  of  complaint,  and  if  be  had  one  be  could  by 
exercising  the  power  given  him  by  the  bill  of  lading 
compel  the  consignees  to  take  delivery  as  there 
provided.  The  ordinary  course  of  delivery  is 
into  railway  trucks,  and  the  evidence  goes  to 
show  that  under  this  method  only  200  to  300  tons 
of  cargo  could  be  received  per  day.  The  supply 
of  trucks  is  dependant  on  the  railway  company, 
over  whom  the  respondents  have  no  efficient 
control.  The  words  "as  fast  as  steamer  can 
deliver  "  only  mean  as  fast  as  the  facilities  of  the 
port  where  delivery  is  taken  will  allow  of : 

I*yii«  v.  Harrison,  13  Sess.  Ca.  (4th),  92. 

In  that  case  the  vessel  had  been  chartered  to 
carry  iron  ore  "  to  Glasgow  General  Terminus  or 
Queen's  Dock,  in  charterer's  option,"  and  then 
"  deliver  as  customary."  It  was  also  provided  by 
the  charter-party,  "  cargo  to  be  discharged  as 
fast  as  steamer  can  deliver  after  being  berthed." 
At  the  general  terminus  the  customary  mode  of 
discharge  was  into  trucks,  and  the  only  trucks 
permitted  were  those  of  the  Caledonian  and  North 
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British  Railway  Companies.  The  Court  of 
Session  held  the  charterers  were  not  responsible 
for  the  delay  caused  by  want  of  trucks.  As  the 
Lord  Justice-Clerk  (Lord  Moncreiff)  said  :  "  The 
place  of  delivery  may  be  a  port  which  is  subject 
to  regulations  which  are  not  within  the  powers  of 
the  charterer,  and  which  mast  be  conn  alied  with 
before  delivery  can  be  given  at  all.  Where  these 
regulations,  which  are  incorporated  into  the 
charter-party,  provide  that  goods  shall  not  be 
laid  down  on  the  quay,  but  put  into  trucks,  I 
think  the  whole  obligation  of  delivery  is  subject 
to  the  possible  contingency  of  trucks  being  avail- 
able."  This  decision  was  approved  by  the  Court 
of  Appeal  in  Good  v.  Itaact  (67  L.  T.  Rep.  +50 ; 
7  Asp.  Mar.  Law  Caa.  212 ;  (1892)  2  Q.  B.  ttb). 
There  a  vessel  with  a  cargo  of  fruit  went  into  a 
fruit  berth,  but  the  cranes  which  had  to  be  used 
for  the  discharge  were  under  the  control  of 
Government  officials,  who  refused  to  allow  them 
to  be  used  at  once.  It  was  held  that  the  char- 
terers were  not  liable  for  the  delay.   See  also 

HtiUlKit  v.  Steicart,  88  L.  T.  Rep.  702  ;  9  Asp. 
Max.  Law  Cas.  403;  (1903)  A.  C.  380. 

In  The  Jaederen  (68  L.  T.  Rep.  266  ;  7  Asp.  Mar. 
Law  Caa.  260;  (1892)  P.  351)  the  vessel  was  "  to 
be  discharged  as  fast  as  she  can  deliver."  The 
custom  of  the,  port  was  then  imported  into  the 
contract,  and  the  defendants  succeeded  because 
the  plaintiffs  failed  to  make  out  any  breach  of  the 
contract  to  discharge  as  fast  as  the  ship  could 
deliver.  In  Lyle  Shipping  Company  v.  Cardiff 
Corporation  (83  L.  T.  Rep.  329 ;  9  Asp.  Mar.  Law 
Cas.  128 ;  (1902)  2  Q.  B.  633)  it  waa  held  that  as 
the  charterers  bad  done  their  best  to  obtain  suffi- 
cient waggons  for  the  railway  company  they  were 
not  liable.  Smith,  L.J.  expressed  the  opinion  (83 
L.  T.  Rep.,  at  p.  333 ;  9  Asp.  Mar.  Law  Cas.,  at 
p.  133 ;  (1900)  2  Q.  B.,  at  p.  643)  that  it  did  not 
matter  whether  the  words  '*  as  customary  "  were 
in  the  contract  or  not,  "  fcr  if  not  they  would 
be  .mplied."   He  also  referred  to 

PoitUthicaite  v.  Frteland,  42  L.  T.  Rep.  845; 

4  Asp.  Mar.  Law  Caa.  302  ;  5  App.  Cas.  599 . 
Carver  on  Carriage  by  Sea,  3rd  edit.,  sect.  <>10  (a). 

Meager  in  reply. — It  is  really  a  question  of  fact 
whether  delivery  was  taken  within  a  reasonable 
time  or  not  under  the  circumstances : 

Metcalfe  v.  Thompion,  18  Time*  L.  Rep.  706. 

The  President.— I  thought  at  first  that  we 
had  not  the  materials  before  us  for  deciding  the 
whole  of  the  case;  but,  on  considering  the 
matter  carefully,  it  seems  to  me  that  we  are  in  a 
position  to  deal  with  it  as  it  stands.  I  have  no 
doubt  that  the  learned  judge's  decision  was  based 
on  the  view  that  on  the  true  construction  of  the 
bill  of  lading  the  shipowners  had  their  remedy, 
and  their  sole  remedy,  in  the  power  to  land  the 
goods  on  the  quay  or  in  lighters  if  they  were  not 
taken  away  by  the  consignees.  In  addition  to 
the  words  "  I  consider  that  the  defendants  are 
entitled  to  judgment  on  the  construction  of  the 
clause  in  the  bill  of  lading,"  the  learned  judge 
says  that  counsel  for  the  plaintiffs  contends  that 
that  condition  was  optional,  showing  that  what  ho 
based  his  decision  on  waa,  not  that  there  was  no 
right  of  action  in  the  case,  but  that  the  sole 
remedy  for  a  breach  of  the  condition  as  to  taking 
delivery  was  in  the  terms  provided  by  the  bill  of 
lading.   I  am  unable  to  agree  with  the  learned 
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judge  that  that  view  is  correct.   It  seems  to  me 
clear  that  the  words  in  the  bill  of  lading  do  not 
take  away  the  ordinary  right  of  bringing  an 
action  if  the  terms  of  the  bill  of  lading  are 
departed  from.   It  seems  to  me  that  it  would  be 
unreasonable  to  Bay  that  the  landing  of  these 
goods  was  the  sole  remedy.   Supposing  the  sole 
cause  of  the  non-delivery  was  that  the  trucks  were 
not  ready,  it  would  be  hard  to  throw  upon  the 
master  the  responsibility  of  saying  that  the  delay 
was  so  ^reat  that  he  could  not  allow  it  to  con- 
tinue ;  and,  on  the  other  band,  if  the  trucks 
could  not  be  supplied  by  the  railway  company,  I 
am  by  no  means  sure  that  the  hardship  would 
not  be  on  the  consignees  of  the  goods.   It  would 
be  far  more  reasonable  to  say  that  the  ordinary 
remedy  of  the  shipowner  remained  the  same,  but 
that  he  had  an  alternative  option  which  he  could 
have   exercised.    In  this   case   he  does  not 
seem  to   have  exercised   it,   and   I   do  not 
think  the  learned  judge  was  right  in  holding 
that  that  debarred  him  from  bringing  an  action 
to  enforce  his  ordinary  rights  under  the  bill 
of  lading.    Then  comes  the  question  whether 
or  not  we  are  able  under  the  circumstances  to 
enter  judgment  for  the  plaintiffs.   I  think  we 
are,  because  what  is  said  now  is  that  judgment 
ought  not  to  be  entered  for  the  plaintiffs  because 
there  is  some  defence  which  the  defendants  either 
have  set  up  or  might  have  set  up.    I  do  not  know 
that  they  might  not  possibly  have  raised  in  the 
court  below  a  defence  other  than  that  which  they 
have  raised ;  but  in  the  court  below  they  did  raise 
the  defence  as  to  the  non-supply  of  trucks  by 
the  railway  company,  and  clearly  also  raised  a 
further  defence — namely,  that  they  were  justified 
in  taking  the  average  quantity  of  goods  dis- 
charged per  day  of  similar  cargoes  as  a  test  of 
their  own  obligations  under  the  bill  of  lading— 
and  I  think  it  is  too  late  for  them  now  to  come 
forward  and  say  that  a  totally  different  defence 
might  have  been  raised.   It  appears  to  me  clear 
that  no  such  defence  ought  to  be  successful.  The 
plaintiffs  showed,  without  contradiction,  what  the 
capacity  of  their  Bteamer  was,  and  then  it  was 
shown  further  that  the  delay  arose  from  the 
dearth  of  waggons.   That,  I  think,  made  out  a 
prima  facie  case  in  favour  of  the  plaintiffs.  It 
may  well  be  that  the  obligation  of  the  consignee 
was  to  take  delivery  as  fast  as  the  steamer  could 
deliver,  having  regard  to  the  mode  of  delivery 
and  the  state  of  the  appliances  with  which  deli- 
very conld  be  taken ;  but  then  if  their  answer 
waa  that  they  had  done  all  they  could,  and  that 
the  delay  arose  from  no  default  on  their  part, 
and  that  they  did  everything  on  their  part,  then 
they  ought  to  have  shown  that.    It  waa  upon 
them  to  do  so.   But  the  moment  the  plaintiffs 
showed  that  bat  for  the  want  of  waggons  they 
coHld  have  delivered  at  a  certain  rate,  then,  if  the 
defendants  could  have  shown  that  by  no  fault  of 
theirs,  but  by  the  fault  of  other  people,  such  aa 
the  want  of  railway  trucks,  the  delay  was  caused, 
it  would  have  been  a  different  matter;  but  they 
did  not  attempt  to  show  that.  I  do  not  agree  that 
the  question  of  a%*erage  quantity  was  material 
here,  though,  in  taking  into  consideration  what 
the  steamer  could  do,  you  have  to  consider  the 
actual  state  of  things— the  appliances  of  the  port, 
and  the  mode  of  delivery ;  still,  that  does  not 
relieve  the  defendants  from  their  liability  to  show 
that  they  have  done  all  they  could,  and  that  it 
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vat  not  their  fault.  A  prima  facie  case  is  made 
out  against  tbem,  and  there  ia  no  answer  either 
«et  up,  or  which,  to  my  mind,  can  be  set  up,  to 
meet  the  case  of  the  plaintiffs.  In  these  circonv 
stances  I  am  prepared  to  give  judgment  for  the 
plaintiffs.  The  figures  work  out  at  ill.  as  the 
Amount,  on  the  plaintiffs'  evidence,  which  they 
are  entitled  to  recover.  I  think,  therefore,  the 
proper  course  will  be  to  reveiae  the  judgment  of 
the  court  below,  and  give  judgment  for  the 
plaintiffs. 

Barnes,  J. — I  afjree  with  the  learned  President 
as  to  the  construction  of  the  bill  of  lading,  and 
also,  on  the  facts,  I  think  with  him  that  the 
plaintiffs  made  a  prima  facie  case  of  non- 
acceptance  or  non- taking  of  delivery  from  the 
ebip  by  the  consignees,  immediately  after  arrival, 
as  fast  as  eUamer  can  deliver,  whether  the  words 
*'  as  customary  "  are  implied  or  omitted.  They 
made  apr/md  facie  case  that  ihey  were  ready  to 
deliver,  and  to  deliver  easily  at  a  rate  which  they 
«ay  could  have  been  exceeded.  No  answer  is 
made  to  that  by  the  defendants  upon  the  facts. 
No  explanation  is  given,  and  there  is  nothing  to 
show  that  they  could  not  have  discharged  the 
ship  as  fast  as  customary,  assuming  those  words 
to  be  inserted  in  the  bill  of  lading.  All  that  they 
have  done  is  to  attempt  to  let  up  a  case  of 
delivery  of  average  quantities  of  similar  cargoes, 
the  contracts  respecting  which  are  not  dealt  with 
in  the  evidence  before  us,  and  there  is  an  attempt 
to  make  out  a  case  of  a  fair  and  reasonable 
amount.  They  do  not  seem  to  bare  answered  the 
prima  facie  case  made  out  by  the  plaintiffs,  aod, 
therefore,  I  agree  that  there  should  be  judgment 
for  the  plaintiffs. 

Solicitors  for  the  appellants,  S pence.  Chapman, 
and  Co.,  agents  for  John  R.  Richard*.  Swansea. 

Solicitors  for  the  respondents,  Botterell  and 
Roche,  agents  for  William  Cor,  Swansea. 


Feb.  29,  March  1,  2,  4,  8,  a>td  15. 
-(Before  Barnes,  J.  and  Trinity.  Masters. ) 
The  Mercedes  de  Larrinaga.  (a) 

Collision — Compulsory  pilotage — Port  of  Liver- 
pool —  Ve$$el  proceeding  through  the  port  to 
Manchester — 8  Anne,  c.  8 — Mersey  Dock  Act$ 
Consolidation  Acts  18.r>8  and  1899  (21  <£•  22  Vict. 
<\  92  and  62  £•  63  Vict.  c.  172)—  Upper  Meney 
Navigation  Act  1876  (39  *  40  Vict.  c.  104)  at.  4. 
51  —  Manchester  Ship  Canal  Act  1885  (48  & 
49  Vict.  c.  188)— Merchant  Shipping  Act  1894 
(57  £  58  Vict.  c.  60),  ss.  605,  633. 
Pilotage  is  compulsory  on  a  vessel  inward  bound 
from  the  sea  through  the  port  of  Liverpool  to 
Manchester  until  she  enters  the  Ship  Canal  at 
Eastham. 

Sect.  128  of  the  Mersey  Dock  Acts  Consolidation 
Act  1858  requires  that  "  the  pilot  in  charge  of 
any  inward  bound  vessel  shall  cause  the  same 
(if  need  be)  to  be  properly  moored  at  anchor  in 
the  river  Mersey,  and  shall  pilot  the  same  into 
some  one  of  the  wet  docks  within  the  port  of 
Liverpool." 

The  fact  that  a  vessel  anchors  for  the  purpose  of 
waiting  for  the  tide  does  not  put  an  end  to  the 
compulsory  services  of  the  pilot. 

(«;  Reports*  by  CBkisromcs  Ucad.  Em..  BarrUter-st-Lsw. 
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Scmble,  pilotage  is  also  compulsory  on  vessels 
going  out  from  Eastham  through  the  port  of 
Liverpool  to  the  sea. 

Action  for  damage  by  collision  brought  by  the 
owners  of  the  Swedish  steamship  Bifrost  against 
the  owners  of  the  steamship  Mercedes  dt 
Larrinaga. 

The  Bifrost  was  a  steamship  of  2122  tons  gross 
register,  and  at  the  time  of  the  collision  was  on  a 
voyage  from  Skutskar  to  Manchester  with  a 
general  cargo  on  board,  and  manned  by  a  crew  of 
twenty-five  hands  all  told.  The  Mercedes  de 
Larrinaga  was  a  steamship  of  4154  tons  gross 
register,  and  was  on  a  voyage  from  Gal  vers  ton  to 
Manchester  with  a  cargo  ot  cotton,  and  manned 
by  a  crew  of  thirty-four  hands  all  told.  While 
on  her  way  up  the  Mersey  she  stopped  and 
anchored  in  order  to  wait  for  the  tide  before 
entering  the  Eastham  Docks. 

Tbe  collision  occurred  in  the  Eastham  Channel, 
river  Mersey,  near  tbe  No.  4  btioy.  Both  vessels 
at  the  time  were  in  charge  of  pilots. 

Barnes,  J.  came  to  tbe  conclusion  on  tbe 
facts  that  the  collision  was  caused  by  the  neg- 
ligent navigation  of  the  Mercedes  de  Larrinaga. 
and  held  that  the  fault  was  that  of  the  pilot  alone. 

Tbe  defendants  alleged  that  the  pilot  was  com- 
pulsorily  in  charge  at  the  time,  and  that  they 
were  not  therefore  liable  for  tbe  collision. 

The  material  sections  of  the  various  Acts  of 
Parliament  dealing  with  the  question  are  as 
1  allows : 

By  sect.  3  of  8  Anne,  c.  8— an  Act  for  making  a 
convenient  dock  or  basin  at  Leverpoole  for  the 
security  of  all  ships  trading  to  and  from  tbe  said 

Sort  of  Leverpoole— the  limits  of  the  port  are 
efined  as : 

Tbe  limits  and  extent  whereof  ere  as  far  as  a  oertain 
place  in  Hoyle-Lsks  called  tbe  Redstone*,  and  from 
thence  all  over  the  river  Mersey  to  Warrington  and 
Frodsbam  Bridge*. 

Mersey  Dock  Acts  Consolidation  Act  1858 
(21  &  22  Vict.  c.  92) : 

Seot.  118.  The  board  shall  hare  lbs  whole  and  sola 
reputation  and  management  of  pilots  and  of  pilot  boata, 
and  of  the  pilotage  annuity  fond,  and  one  of  the  coru- 
mitteea  to  be  appointed  by  them  under  or  by  virtue  of 
the  powers  vented  in  them  by  tbe  Mersey  Docks  and 
Usrbonr  Act  1857,  and  of  this  Aot,  shall  oonsist  of  cot 
le»n  than  twelve  persons,  who  shall  be  called  tbe  pilot*? 
rotnmittee. 

•Seot.  121.  Tbe  board  may  examine  any  person,  bet££ 
of  the  sge  of  eighteen  years  and  upwards,  who  shall 
have  tervod  as  an  apprentice  in  any  of  the  Liverpool 
pilot  hosts  for  not  less  than  three  years  .  .  ■  and 
every  such  apprentice  or  other  person  who  upon  any  sock 
examination  shall  be  fonnd  to  be  qualified  to  act  as  a 
pilot,  and  shall  be  approved  of  by  tbe  board,  shall 
receive  a  lioenoe  in  writing,  signed  by  tbe  secretary  of 
the  board,  certifying  that  be  is  dnly  qualified  to  aot  as 
a  pilot  for  the  port  of  Liverpool.    .    .  . 

Sect.  123  provides  for  a  penalty  on  persons 
acting  as  pilots  without  a  licence. 

Sect.  12  i  provides  that  pilots  misbehaving 
themselves  are  to  have  their  licences  recalled. 

.Seot.  125.  If  sny  pilot,  after  being  personally  required, 
or  after  a  proper  signal  shall  be  made  by  the  master  of 
any  inward  bound  vessel,  shall  refuse  to  take  tbe  charge 
of  suoh  vessel  ...  or  shall  without  reasonable 
cause  refuse  to  sfford  any  extraordinary  awiataQce 
required  by  the  master  of  aoy  vessel  in  distress  from 
the  boat  of  such  pilot  or  the  crew  thereof,  suoh  pilot 
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shall  for  every  such  offence  be  liable  to  a  penalty  of  not 
exceeding  t»n  pound*,  and  may,  at  the  discretion  of  the 
board,  be  deprived  of  b  a  licence. 

Sect.  127.  Every  pilot  taking  upon  himself  the  charge 
of  may  vessel  ehs.ll,  if  eo  required  by  the  master  thereof, 
pilot  aucb  vessel,  if  sailing  ont  of  the  port  of  Liverpool, 
through  the  Queen's  Channel,  so  far  to  the  westward  a» 
the  baoy  commonly  called  or  known  by  the  name  of  the 
Formby  Nortb-wett  Baoy,  or  Fairway  Baoy  of  the 
Queen's  Channel ;  and,  if  sailing  through  the  Rook 
Channel,  pilot  the  same  so  far  to  the  westward  as  the 
.  buoy  of  Hoyle  ;  and  any  pilot  who  ahall  in 
lefnse  to  pilot  such  vessel  to  suoh  distances 
"  shall  forfeit  his  right  to  receive  any  sum  of 
for  piloting  suoh  Tessel,  and  may  also  at  the 
of  the  board  be  deprived  of  bis  lietnae. 
Sect.  128.  The  pilot  in  obarge  of  any  inward  bound 
vessel  shall  cause  the  same  (if  need  be)  to  be  properly 
moored  at  anchor  in  the  river  Mersey,  and  shall  pilot 
the  sam a  into  some  one  of  the  wet  dock*  within  the 
port  of  Liverpool,  whether  belonging  to  the  board  or  not, 
without  making  any  additional  charge  for  eo  doing, 
unless  his  attendance  nhall  be  required  on  board  suoh 
vessel  while  at  anchor  in  the  river  Mersey,  and  before 
going  into  dock,  in  which  case  he  shall  be  entitled  to 
receive  five  shillings  per  day  fcr  such  attendance. 

Seat  130.  In  case  the  mister  of  an  inward  bound  vessel, 
other  than  a  coasting  vessel  in  ballast  or  under  the 
burthen  of  one  hundred  tons,  shall  refuse  to  take  on 
board  or  to  employ  a  pilot,  suoh  pilot  having  offered 
bis  services  for  that  purpoee,  suoh  mister  shall  pay  to 
such  pilot,  or  if  more  than  one  then  to  the  first  of  suoh 
pilots  who  shall  have  offered  his  servioee,  the  fall 
i  rates  wbiob  would  have  been  payable  to  him  if 
actually  piloted  such  vessel  into  the  port  of 
Liverpool. 

Seot.  133.  The  board  may  from  time  to  timo  deter* 
mine,  vary,  and  alter  and  fit:  rales  of  pilotage  to  be  paid 
to  pilots  for  pilotiog  vessels,  such  rates  to  be  according 
to  the  draught  of  water  of  such  vessels,  and  to  be  within 
the  limits  following— that  is  to  say,    .    .  . 

Seot.  138.  If  the  master  of  any  vessel  shall  require 
the  attendance  of  a  pilot  on  board  any  vessel  during 
her  riding  at  anchor,  or  being  at  Hoy  lake,  or  in  the 
river  Mem  y,  the  pilot  so  employed  shall  be  paid  for 
every  day  or  portion  of  a  day  he  shall  so  attend  the 
sum  of  live  shillings  and  no  more;  provided  that  the  pilot 
who  eball  have  the  obarge  cf  any  vetsel  shall  be  paid  for 
every  day  of  hie  attendanoe  whilst  in  the  river ;  bat  no 
suoh  charge  shall  be  made  for  the  day  on  whioh  snob 
vessel,  being  outward  bound,  ahall  leave  the  river 
Mersey  to  her  voyage,  or  Using  inward  bo  and 

shall  enter  the  river  Mersey. 

Mersey  Dock*  (Pilotage,  &o.)  Act  1S99  (b'2  &  63 
Vict.  c.  172). 

Sect.  3.  Where  a  ve-^jel  onttvard  bound  from  the  port 
ef  Liverpool  calls  at  any  stage  in  the  river  Mersey  ta 
the  northward  of  an  imaginary  straight  line  drawn  from 
the  Dingle  Point  on  the  Lancashire  shore  of  the  Mersey 
to  the  New  Ferry  Slip  on  the  Cheshire  sLore  or  anchors 
or  moors  in  ,tbo  river  to  the  northward  of  each  line 
.  .  .  the  duties  of  the  pilot  shall  extand  to  and 
include  the  taking  her  to  and  from  and  att -tiding  her  at 
every  suoh  stage  or  mooring. 

Seot.  4.  The  duties  of  a  pilot  in  obarge  of  any  vessel 
inward  bound  shall  extend  to  and  include  the  taking  her 
to  and  from  and  attending  h«r  to  any  stage,  anchorage, 
or  mooring  in  the  river  Mersey  to  the  northward  of  the 
imaginary  line  hereinbefore  mentioned  to  which  she 
may  go  for  the  purpose  of  discharging  any  passengers, 
crew,  animals,  or  cargo,  or  while  waiting  for  tide  or 
weather,  or  otherwise  for  any  purpose  incidental  to  the 
voyage  before  entering  any  wetdook,  and  the  obligation 
of  the  master  to  employ  a  pilot  when  inward  bound  shall 
extern!  to  and  includo  an  obligation  to  employ  a  pilot 
to  perform  the  duties  above  mentioned.  I 


Seot  5.  When  a 
outward  bound  tb 
pilot  (a)  For  her 
further,  that  this 


vessel  is  neither  inward  bound  nor 
a  master  shall  be  obliged  to  employ  a 
navigation  or  movement.  Provided, 
section  ehall  not  apply  to  any  vessel 
when  passing  to  or  from  anv  place  lying  to  the  north- 
ward of  the  said  imaginary  line  from  or  to  (i)  Gars  ton 
Weston  Point  or  Elleemere  Port;  (ii.)  any  of  the 
Manchester  Ship  Canal  Company's  docks  at  Bnnoorn  ; 
(iii.)  any  dock,  quay,  or  wharf  lying  to  the  southward 
of  tbe  said  imaginary  line  and  being  within  the  juris- 
diction of  tbe  Upper  Mersey  Commissioners. 

Schedule.— Pilotage  rates.— (2)  In  the  case  of  vessels 
referred  to  in  the  eection  of  this  Act  of  which  the 
marginal  note  ie  "  Pilots  to  be  cmplcyed  when 
vessel  in  the  river.-'  for  each  time  a 
or  moved  in  the  river  Mersey  northward  of  the  in 
nary  line  hereinbefore  mentioned,  s 
...  21. 

Upper  Mersey  Navigation  Act  1876  (39  &  40 
Vict.  c.  104)  : 
Seot  4.  This  Act  shall  apply  to  that  part  of  the  river 
t  imaginary  straight  lino  drawn 
that  river  from  the  Eaetbam  Ferry  Slip  to  a 
point  on  the  north-tust  bank  of  that  river  distant  twenty 
chains  measured  along  that  bank  in  a  south-easterly 
direction  from  tbe  lighthouse  at  Girston,  and  another 
imaginary  straight  una  drawn  across  the  river  at  a  place 
called  Bank  Quay  in  Warrington  in  the  county  of 
Lsnoaster,  and  whioh  part  of  tbe  river  Mersey  is  in  this 
Aot  referred  to  as  the  Upper  Mersey. 

Sect.  51.  Saving  always  and  reserving  to  the  Mersey 
Dock  and  Harbour  Board  ...  all  their  several  and 
respective  rights  and  interests,  in  as  full  and  ample  a 
manner  as  they  or  any  of  them  oould  or  might  have 
held  or  enjoyed  tbe  same  if  this  Act  had  not  been  passed, 
exoept  so  far  as  by  this  Act  is  declared. 

Manchester  Ship  Canal  Act  1885  (48  Sl  49  Vict. 

C.  188)  : 

Sect.  3.  From  asd  after  tht  completion  and  opening 
for  traffic  of  the  canal  by  tire  Act  authorised  the  said 
canal  and  so  much  of  (he  navigable  waters  of  the  rivers 
Mersey  and  Irwell  ae  lie  between  Hunt's  Bank  in  the 
township  and  parish  of  Msncheeter  and  the  limit  of  the 
p»t  of  Liverpool  at  Warrington,  and  all  channels, 
canals,  cuts,  docks,  snd  works  of  tbe  company  within 
those  limits  shall  be  and  are  hereby  constituted  the 
harbour  and  port  of  Manchester,  and  the  company  shall 
be  the  harbour  authority  of  that  harbour  and  port 

Seat  211.  Nothing  in  this  Aot  shall  take  a*ay,  alter, 
or  prejudicially  effect  any  power,  jurisdiction,  or  autho- 
rity of  the  Mersey  Djcks  and  Harbour  Board. 

Merchant  Shipping  Act  1894  (57  &  58  Vict, 
c.  60) : 

Sect  605  (I).  The  master  and  owner  of  any  ship  pass- 
ing through  any  pilotage  district  iu  the  United  Kingdom 
on  a  voyage  between  two  placos  both  situate  out  of  that 
district  shall  be  exempted  from  any  obligation  to 
employ  a  pilot  in  that  district,  or  to  pay  pilotage  rates 
when  not  employing  a  pilot  within  that  district  (2)  The 
exemption  under  this  section  shall  not  apply  to  ships 
loading  or  discharging  at  any  place  situate  within  the 
distriot  or  at  any  place  situate  above  the  district  on 
the  same  river  or  its  tributaries. 

Sect.  633.  An"!  owner  or  master  of  a  ship  shall  not 
bn  answerable  to  any  person  whatever  for  any  loss  or 
damage  occasioned  by  tbe  fault  or  incapacity  of  any 
qualified  pilot  aoting  in  charge  of  that  ship  within  any 
distriot  where  the  employment  of  a  qualified  pilot  is 
compuUory  by  law. 

The  following  ie  the  "  Notice  to  Pilots  "  issued 
by  the  Mersey  Docks  and  Harbour  Board : 

Piloting  of  vessels  inward  bound.  —  The  pilots  are 
hereby  reminded  that  it  is  tbe  duty  of  tbe  pilot  in 
charge  of  any  inward  bound  vessel  to  pilot  her  into 
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of  the  wet  dock,  within  the  port,  whether 
belonging  to  th«  hoard  or  not,  without  making  any 
additional  fee  for  so  doing.  Note.— Wet  docks  within 
the  port  include  (inter  >i(ia)  the  docks  at  Garston  and 
the  looks  to  the  Ship  Canal  at  Eeithem.  If,  before 
|.ilut«ffe  ia  completed,  a  muter  wishes  to  auperat'de  the 
pilot,  the  pilot  mast  warn  the  master  that  he  and  any 
unqualified  person  bo  may  intend  to  employ  will  be 
committing  a  pilotage  offence,  and  the  pilot  must  also 
distinctly  offer  to  ooraplete  hi»  pilotage  services.  If  the 
master  still  persists,  the  pilot  mast  then  take  snob 
coarse  as  be  may  deem  best,  and  report  the  circum- 
stances at  the  first  possible  opportunity. — By  order, 
(Signed)  Miler  K.  Burton,  General  Manager  and 
Secretary,  Dock  Office,  Liverpool,  July  22,  1902. 

Evidence  was  culled  from  which  it  appeared 
that  the  river  Irwoll,  winch  enters  the  canal  at 
Woden-street  Bridge,  *ib  absorbed  into  the  river 
Mersey  at  Mersey  Weir.  The  Manchester  Docks 
are  on  a  portion  of  the  river  which  has  availed 
itself  of  the  bed  of  the  Irwell,  and  the  docks  are 
entirely  supplied  by  water  from  that  river. 

Aspinall,  K.C.  and  Noad  for  the  plaintiffs. — It 
is  submitted  that  the  port  of  Manchester,  as  it 
is  connected  with  the  port  of  Liverpool  by  a  canal, 
is  not  situated  "  on  the  same  river  or  its  tribu- 
taries" within  the  meaning  of  sect.  *»()5  (2)  of 
the  Merchant  Shipping  Act  1891.  The  case  is 
not  covered  by  the  provisions  of  the  Mersey  Dock 
Acts  Consolidation  Act  1858,  because  that  Act 
only  deals  with  vessels  inward  bound  to  or  out- 
ward bound  from  the  port  of  Liverpool.  The 
terminus  must  be  the  port  of  Liverpool,  and 
beyond  that  the  Mersey  Docks  and  Harbour 
Board  have  no  power  to  impose  terms.  If  the 
terms  "  outward  bound  "  and  "  inward  bound  " 
were  given  their  unfettered  meaning  they  would 
include  vessels  bound  to  Manchester  and  far 
beyond  the  limits  of  the  port  of  Liverpool.  The 
intention  of  the  Act  of  1858  was  to  deal  with  the 
class  of  larger  vessel  which  did  not,  and  could 
not  at  the  time  the  Act  was  passed,  go  beyond 
Liverpool.  The  sections  form  a  complete  code 
based  on  the  requirements  of  the  port  of  Liver- 
pool, and  it  is  submitted  none  of  the  provisions 
apply  when  the  port  is  not  used  for  business  pur- 
poses. As  soon  as  the  Mercedes  de  Larrinaga 
came  to  anchor  the  duties  of  the  pilot  were  at  an 
end: 

The  Servia  and  Carinthia,  78  L.  T.  Rep.  54  ;  »  Asp. 
Msr.  Law  Caa.  353 :  (1898)  P.  36. 

The  Mercedes  de  iMrrinaga  anchored  when  she  was 
to  the  northward  of  the  imaginary  line  laid  down  in 
sect.  3  of  the  Mersey  Docks  (Pilotage,  &c.)  Act 
1899.  She  was  not  proceeding  to  a  wet  dock,  for 
she  was  out  of  the  region  of  wet  docks,  and 
therefore  the  compulsory  services  of  the  pilot 
were  at  an  end  as  soon  as  she  had  come  to 
anchor.  The  Eastham  Locks  cannot  be  said  to 
be  in  any  sense  a  wet  dock.  Wet  docks  must 
mean  docks  of  such  a  nature  that  they  can  be 
used  for  loading  and  discharging  cargo  in  or 
repairing  ships.  It  is  a  straining  of  words  to 
say  the  locks  could  be  a  wet  dock.  The 
Legislature  has  expressly  granted  exemptions  to 
vessels  passing  through  pilotage  districts.  See 
sect.  «>05  of  the  Merchant  Shipping  Act  1894  and 
sect,  5  of  the  Mersey  Docks  (Pilotage,  &c.)  Act 
1899.  The  whole  scheme  of  the  latter  Act  deals 
with  vessels  to  the  northward  of  the  imaginary 
line  laid  down  in  sect.  3.  The  pilot  can  refuse  to 
take  the  vessel  on  any  further,  or  if  he  does  take  her 


on  he  is  ent  itled  to  demand  further  payment  The 
case  is  within  the  principles  laid  down  in  The 
Charlton  (73  L.  T.  Rep.  49 ;  8  Asp.  Mar.  Law 
Caa.  29).  In  that  case  and  the  earlier  case  of 
General  Steam  Navigation  Company  v.  British 
and  Colonial  Steam  Navigation  Company  (20 
L.  T.  Rep.  581;  3  Mar.  Law  Cas.  O.  S.  237; 
L.  Rep.  4  Ex.  238)  it  was  held  that  the  owners 
were  not  responsible  for  the  fault  of  the  pilot 
I  because  at  the  time  of  the  collision  it  was  not 
established  that  the  relationship  of  master  and 
servant  existed  at  the  time  of  the  collision  between 
the  owners  and  the  pilot.  Sect.  5  of  the  Act  of 
1899  deals  with  a  vessel  that  is  being  moved 
within  the  limits  of  the  port — that  is  to  say, 
northward  of  the  imaginary  line  there  laid  down. 
The  area  of  the  pilot's  duties  in  The  Charlton 
( nbi  tup. )  went  much  further  than  this.  Unless 
an  Act  of  Parliament  says  so  in  clear  language 
the  courts  are  always  slow  to  say  that  there  is  an 
obligation  to  take  a  pilot.  The  obligation  in 
this  case  ceases  when  there  are  no  longer  any 
wet  docks,  and  when  these  have  been  passed 
there  cannot  be  any. 

Pickford,  K.C  and  Dawson  Miller,  for  the 
defendants,  contra. — According  to  the  plaintiffs' 
contention  if  a  ship  bound  to  Manchester  arrives 
off  the  bar  at  a  time  when  she  may  get  through 
to  the  Eastham  Locks  without  having  to  stop 
and  anchor  for  the  tide  then  she  is  under  com- 
pulsory pilotage,  but  if  she  does  stop  and  anchor, 
then  pilotage  is  not  compulsory  after  she  has 
come  to  anchor.  Sect  128  of  the  Mersey  Dock 
ActB  Consolidation  Act  1858  is  not  a  complete 
code  of  the  duties  of  the  pilot.  All  that  it  pro- 
vides is  that  the  pilot  shall  move  and  take  a  vessel 
into  a  wet  dock.  The  works  at  Eastham  are  a 
wet  dock  within  the  meaning  of  the  Act.  See 
the  notice  to  pilots  issued  by  the  Mersey  Docks 
and  Harbour  Board.  As  an  inward  bound  vessel 
the  Mercedes  de  Larrinaga  was  bound  to  take  a 
pilot,  and  she  was  no  less  an  inward  bound  vessel 
because  she  was  bound  through  the  port  Mere 
temporary  anchorage  does  not  put  an  end  to  the 
terms  of  service  on  which  the  pilot  is  employed : 

The  Rigborgt  Minde,  49  L.  T.  Rep.  232  ;  5  Asp. 
Mar.  Law  Cas.  123;  8  P.  Div.  132. 

If  the  plaintiffs'  contention  is  right,  the  words  "  in- 
ward bound  "  must  be  limited  to  a  vessel  bound 
to  a  wet  dock  in  the  port  of  Liverpool.  The 
code  can  only  be  a  complete  one  as  far  as  com- 
pulsion goes.   They  also  referred  to 

The  Maria,  16  L.  T.  Rep.  717  ;  L.  Rep.  1  A  .  A  E. 

358; 

T/.e  Annnpolin,  4  L.  T.  Rep.  417  ;  1  Msr.  Law  Ca«. 

O.  S.  69  ;  Lush.  295  ; 
The  Londen  OaMIe,  Jan.  2.  1894,  setting  out  the 

Treasury  warrant  of  Nov.  21.  1893,  defining  the 

limits  of  the  port  of  Manchester. 

Aspinall  in  reply. — The  works  at  Eastham  were 
expressly  taken  out  of  the  limits  of  the  port  of 
Liverpool  by  sect.  3  of  the  Manchester  Ship 
Canal  Act  1885,  and  therefore  the  locks  cannot 
be  said  to  be  a  wet  dock  within  the  limits  of  the 
port  of  Liverpool. 

Barnes,  J. — This  case  is  one  which  one  may 
say  bristles  with  points,  and  in  giving  my  judg- 
ment I  have  to  deal  with  it  in  the  way  it  stands 
and  after  such  argument  as  I  have  had.  I 
feel,  however,  that  there  may  be  some  points 
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which  may  have  escaped  my  attention,  and 
possibly  the  attention  of  counsel,  too.  My 
opinion  of  the  case  has  been  come  to  upon  the 
argument  which  I  have  had,  and  I  now  proceed 
to  deliver  it.  The  collision  in  this  case  took  place 
between  the  Bifrott  and  the  Mercedet  de  Larrinaga 
on  Monday,  the  21st  Dec.  last,  in  the  Eastham 
Channel  of  the  river  Mersey,  near  a  buoy  which 
is  marked  No.  4  on  the  chart.  1  think  it  is  the 
last  buoy  in  coining  in  towards  Eastham  before 
the  Eastham  Ferry  is  reached.   Of  course,  the 

El  ace  where  this  collision  took  place  is  material. 
>oth  the  vessels  were  proceeding  to  the  Eastham 
Locks  on  the  way  to  Manchester,  and  both  of 
them  were  in  charge  of  duly  licensed  Liverpool 
pilots.  The  conclusion  of  fact  to  which  I  came 
on  hearing  the  case,  with  the  assistance  of  the 
Elder  Brethren,  was  that  so  far  as  the  navigation 
was  concerned  the  Mercedet  de  Larrinaga  was 
alone  to  blame  for  the  collision,  and  that  the  fault 
was  the  fault  only  of  her  pilot,  and  as  the  defen- 
dants, the  owners  of  the  Mercedes  de  Larrinaga, 
had  pleaded  a  plea  of  compulsory  pilotage,  the 
point  was  then  raised  as  to  whether,  the  fault 
having  been  the  fault  of  the  pilot  alone,  he  was 
oompulsorily  in  charge  of  the  ship  so  as  to 
exclude  the  owners  from  responsibility.  There- 
fore the  question  now  to  be  determined  is  whether 
the  pilot  of  the  Mercedes  de  Larrinaga  was  com- 
pulsorily  in  charge  of  the  ship.  The  main  point 
that  was  made  on  behalf  of  the  plaintiffs  was  that 
a  vessel  inward  bound  f  rnm  the  sea  to  Manchester, 
■via  the  Ship  Canal,  is  not  subject  to  compulsory 
pilotage  in  the  port  of  Liverpool.  That  is  a  point 
of  very  considerable  importance,  because  it  appears 
to  me  that  it  affects  the  whole  question  of  pilotage 
of  ships,  other  than  coasting  vessels  in  ballast  or 
under  100  tons  burden,  inward  bound  from  the 
sea  to  Manchester,  via  the  Ship  Canal,  and  that, 
although  not  directly,  yet  indirectly,  it  practically 
touches  upon  the  question  of  pilotage  of  vessels 
outward  bound  from  Manchester,  vv>  the  Ship 
Canal,  to  sea.  The  place  which  I  have  mentioned 
as  being  the  place  of  the  collision  is  in  the  port  of 
Liverpool.  I  noticed — this  was  one  of  the  reasons 
for  further  discussion — on  looking  at  the  plan  of 
the  Manchester  Ship  Canal  and  river  Mersey, 
that  there  is  a  line  to  distinguish  the  limits  of  the 
powers  of  the  Upper  Navigation  Commissioners, 
and  drawn  across  the  river  from  Eastham  Ferry  to 
a  point  above  Garston.  But  that  does  not  affect 
this  case  at  all,  because  I  have  been  informed  by 
counsel  that  practically  those  powers  deal  with 
the  buoying  and  so  forth  of  part  of  the  Mersey 
which  is  in  the  port  of  Liverpool.  Then,  again, 
there  is  another  line  drawn  across  the  same 
map  from  a  point  on  the  Lancashire  side  called 
Dungeon  Point  to  a  point  on  the  opposite  Bide 
called  Ince  Ferry — one  side  being  in  the  port  of 
Liverpool  and  the  other  in  the  port  of  Manchester, 
and  that,  I  understand,  is  only  a  line  drawn  for 
Customs  purposes,  and  does  not  affect  the  ques- 
tion in  this  case  at  all.  The  point  that  has  to  be 
considered  turns  principally,  if  not  entirely,  on 
the  Mersey  Dock  Acts  Consolidation  Act  of  1858. 
Now,  one  of  the  early  Acts  relating  to  the  port  of 
Liverpool  is  the  statute  of  8  Anne,  c.  8,  and  the 
port  is  there  defined  in  sect.  3.  [His  Lordship 
then  read  the  section.]  I  need  not  concern  myself 
with  Frodsham.  because,  if  I  understand  rightly, 
that  is  on  the  Weaver.  So  that  the  port  includes 
the  whole  of  the  river  Mersey  from  th9  sea, 


according  to  this  definition,  up  to  Warrington. 
One  of  the  contentions  that  was  made  in  this 
case  was  in  connection  with  the  suggestion  that 
Eastham  Locks  at  the  end  of  the  canal  might  be 
treated  as  in  the  port  of  Liverpool,  and  as 
a  wet  dock  in  the  port  of  Liverpool.  But, 
since  the  matter  was  first  discussed,  it  was 
yesterday  pointed  out  that  the  1 
Ship  Canal  Act  of  1885  has  made  a 


Ship 

about  this,  because  sect  3  of  that  Act  is  as 
follows:  [His  Lordship  then  read  the  section.] 
I  do  not  know  what  that  latter  proviso  really  pre- 
serves. It  is  suggested  by  Mr.  Pickford  that, 
notwithstanding  the  provision  that  the  canal  is 
in  the  port  of  Manchester,  it  still  remains  in  the 
port  of  Liverpool  for  certain  purposes,  because  of 
the  proviso  that  "nothing  in  this  Act  shall  be 
deemed  to  affect  any  of  the  rights  or  privileges  of 
the  port  or  harbour  of  Liverpool,"  Ac.  It  seems 
to  me  difficult  to  construe  exactly  what  this 
was  intended  to  do,  but  I  can  hardly  regard  that 
which  is  part  of  the  port  of  Manchester  as 
still  being  within  the  port  of  Liverpool.  There 
is  another  section  which  was  referred  to  in 
the  Manchester  Ship  Canal  Act  of  1885 — 
namely,  the  211th  section.  I  do  not  myself 
at  present  see  that  that  section  really  affects 
the  present  question.  Now,  the  sections  of  the 
Mersey  Dock  Act  of  1858  which  bear  directly 
upon  the  present  question  come  under  part  0  of 
the  Act,  which  is  headed,  "  With  respect  to  pilots 
and  pilot  boats";  and  the  sections  which  deal 
with  inward  bound  vessels  were  considered  by  me 
in  the  case  of  The  Servia  and  Carinthia  (ubi 
$up.).  Some  of  those  sections  cover  the  case?  both 
of  inward  and  outward  bound  vessels,  and  some 
only  relate  to  outward  bound  vessels.  Considering 
for  the  moment  that  I  am  dealing  with  an  inward 
bound  vessel,  the  sections  that  are  material  are 
the  121st,  which  gives  power  to  the  board  to 
licence  persons  to  act  as  pilots  for  the  port  of 
Liverpool,  the  123rd,  which  imposes  a  penalty  upon 
any  person  who  shall  pilot  any  vessel  into  or  out  of 
the  port  of  Liverpool  without  a  licence,  and  the 
124th  section,  which  imposes  penalties  upon  any 
pilot  who  shall  refuse  to  take  charge  of  any  inward 
bound  vessel  upon  a  proper  signal  being  made  for 
a  pilot,  and  of  any  outward  bound  vessel  upon 
the  request  of  the  master  thereof.  Those  sections 
apply  to  both  inward  and  outward  bound  ships, 
but  the  125th  section  applies  only  to  inward  bound 
ships.   That  section  imposes  a  penalty  upon  any 

filot  refusing  to  conduct  an  inward  bound  vessel, 
think  that  clearly  refers  to  a  vessel  bound  from 
sea  into  the  port  of  Liverpool,  having  regard  to 
the  terms  of  the  123rd  section.  The  128th  section 
is  as  follows — and  this  gives  rise  to  one  of  the 
arguments  addressed  to  me — "  The  pilot  in  charge 
of  any  inward  bound  vessel  shall  cause  the  same 
(if  need  be)  to  be  properly  moored  at  anchor  in 
the  river  Mersey  and  shall  pilot  the  same  into 
some  one  of  the  wet  docks  within  the  port  of 
Liverpool,  whether  belonging  to  the  board  or  not, 
without  making  any  additional  charge  for  so 
doing,  unless  bis  attendance  shall  be  required  on 
board  such  vessel  while  at  anchor  in  the  river 
Mersey  and  before  going  into  dock,  in  which  case 
he  shall  be  entitled  to  receive  5».  per  day  for  such 
attendance."  Sect.  130  provides  that  in  case  the 
master  of  any  inward  bound  vessel  other  than  a 
coasting  vessel  in  ballast,  or  under  the  burden  of 
100  tons,  shall  refuse  to  take  on  board  or  employ 
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a  pilot,  such  pilot  having  offered  his  services  for 
the  purpose,  such  master  shall  pay  the  fall 
pilotage  as  if  the  vessel  had  been  piloted  into 
the  port  of  Liverpool.  That,  again,  clearly  applies 
fy>  inward  bound  ships  coming  in  from  the  sea, 
and  coming  into  the  port  of  Liverpool. 
Sect.  133  gives  power  to  the  board  to  fix  rates 
for  pilotage  as  stated  in  it.  There  are  rates 
for  piloting  distances  from  Great  Orme's  Head 
to  the  port  of  Liverpool,  at  not  less  than 
5s.  and  not  more  than  8s  per  foot,  according 
to  the  draught  of  water,  and  from  any  greater 
distance  into  the  port  of  Liverpool  at  not 
loss  than  6«,,  nor  more  than  per  foot. 
Those  are  the  sections  which  I  think  deal  with 
the  inward  bound  ships,  and  it  has  been  held 
thut  under  those  sections  vessels,  other  than  the 
small  coasting  vessels  which  are  referred  to,  are 
obliged  to  employ  pilots  coming  into  the  port  of 
Liverpool ;  and.  as  I  have  already  said,  the  prin- 
cipal question  in  the  case  is  whether  the  present 
case  comes  within  those  sections.  I  think  it  is 
desirable  to  refer  to  the  sections  which  apply  to 
outward  bound  vessels,  because  tbey  throw  light 
upon  the  *'  inward  bound "  sections.  The  lot 
section  which  deals  more  particularly  with  tho 
outward  bound  vessels  in  addition  to  those  I  have 
already  referred  to,  which  seem  to  cover  and  deal 
also  with  the  case  of  inward  bound  vessels,  is  the 
127th,  which  specifies  the  distance  to  which 
vessels  are  to  be  piloted  when  they  are  sailing 
out  of  the  port  of  Liverpool.  It  makes  no  men- 
tion of  where  the  pilot  is  to  take  charge.  I  have 
had  already  to  refer  to  the  1 26th  section.  It  docs 
not  matter  very  much  in  this  case.  The  next 
section  which  deals  with  outward  bound  vessels 
is  the  133rd,  which  gives,  again,  power  to  the 
board  to  fix  rates  for  pilotage,  and  gives  the  rates 
for  piloting  a  vessel  out  of  the  port  of  Liverpool. 
The  139th  section  also  deals  with  the  case  of  out- 
ward bound  ships,  and  in  that  the  provision  iB 
that  in  case  the  master  of  any  vessel  being  out- 
ward bound  and  not  being  a  coasting  vessel  in 
ballast,  or  under  the  burden  of  100  tone,  for 
which  provision  is  otherwise  made,  shall  proceed 
to  sea  and  shall  refuse  to  take  on  board  or  to 
employ  a  pilot,  he  shall  pay  the  full  pilotage  rates. 
Those  seem  to  be  the  material  sections  which 
deal  with  both  inward  and  outward  bound  vessels, 
and  I  think  it  is  to  be  observed  in  fact  that 
generally  the  wording  of  the  sections  does  not 
confine  them  to  vessels  which  are  bound  to  or 
from  Liverpool.  I  am  now  using  them  in  a 
general  sense,  but  I  think  if  all  the  sections  are 
examined  that  general  sense,  which  is  one  which 
pervades  them,  is  that  those  sections  deal  with 
vessels  which  are  either  coming  out  of  or  going 
into  the  port  of  Liverpool,  withontsaying  what  is 
to  become  of  those  vessels  after  they  have  come 
into  the  port  of  Liverpool,  or  where  they  are  to 
start  from  in  the  port  of  Liverpool.  There  seems 
no  doubt  that  the  general  effect  of  those  sections 
is  that  every  vessel,  with  the  exception  of  the 
small  vessels  which  are  dealt  with  otherwise, 
coming  into  the  port  of  Liverpool  is  bound  to  take 
a  pilot;  and  so  also  it  seems  tome  that  every 
vessel  outward  bound  which  goes  outof  the  port 
of  Liverpool  is  bound  to  take  a  pilot  for  that 
purpose,  although  that  is  not  a  point  which  has 
to  be  determined  in  this  case.  The  view  which  I 
take  of  the  broad  point  put  forward  by  the 
plaintiffs  i3  that  the  pilotage  is  not  to  be  confined 


to  vessels  which   simply  come  out  of  some 
dock  or  anchorage  through  the  port  of  Liverpool, 
or  are  bound  into  some  dock  or  anchorage  in  the 
port  of  Liverpool;  because  it  seems  to  me  to 
make  no  difference  with  regard  to  these  sections 
whether  the  vessel,  after  having  come  into  the 
port  of  Liverpool,  pusses  into  some  other  juris- 
diction which  is  not  to  be  treated  as  being  in  the 
port  of  Liverpool.    I  cannot  help  thinking  that 
that  is  the  correct  view  to  take  of  these  sections, 
although,  of  course,  it  is  obvious  that  one  is 
applying  these  sections  to  a  state  of  things  which 
did  not  exist  at  the  time  when  the  Act  of  1858 
came  into  force.    Whatever  the  view  which  may 
be  entertained  about  compulsory  pilotage,  and! 
am  quite  aware  that  many  people  object  altogether 
to  the  law  of  compulsory  pilotage  as  administered 
in  England,  I  am  not  here  to  express  an  opinion 
upon  such  a  question.    It  is  urged  that  it  would 
be  better  to  allow  ships  to  be  navigated  by  their 
masters  and  officers,  and  that  although  it  might 
be  desirable  to  compel  them  to  employ  a  pilot 
and  have  him  on  board  for  the  purpose  of  advice, 
vet  it  is  not  a  satisfactory  state  of  things  that 
be  should  take  charge,  and  they  should  be  com- 
pelled to  leave  him  in  charge.   Whichever  view  is 
tho  correct  view  to  take  as  to  what  is  advan- 
tageous, the  law  is  that  the  pilotage  is  compul- 
sory ;  and  again,  whichever  view  you  take  about 
it,  whether  it  is  to  be  compulsory  in  the  sense 
that  he  is  in  charge,  or  only  in  the  sense  that  he 
is  put  on  board  as  adviser,  the  general  considera- 
tion for  having  a  pilot  on  board  at  all  applies 
with  equal  force  for  the  purpose  of  navigation, 
whether  the  ship  is  coming  simply  into  a  dock, 
or  anchorage  in  any  port  of  the  river  Mersey 
which  is  in  the  port  of  Liverpool,  or  whether  bus 
is  going  through  the  same  waters  and  afterwards, 
going  on  to  Manchester.  The  difficulties  of  naviga- 
tion are  precisely  the  same,  and  the  advantage  of 
having  someone  on  board  who  knows  the  locality  is 
precisely  the  same  in  each  case.   So  my  conclu- 
sion with  regard  to  this  first  point,  this  main  point, 
is  that  the  Mercedtt  de  Larrinaga,  was  compelled 
to  take  a  pilot  into  the  port  of  Liverpool.  The  next 
contention  which  the  plaintiffs  put  forward  was 
based  on  sect.  605  of  the  Merchant  Shipping  Act. 
They  contended  that  this  vessel  was  passing 
through  a  pilotage  district  between  two  places 
outside  that  district — namely,  the  sea  on  the  one 
hand  and  the  port  of  Manchester  on  the  other. 
I  am  not  quite  sure  whether  that  section  strictly 
applies  where  the  employment  is  not  compulsory 
in  tbe  district  in  the  sense  in  which  the  matter 
was  discussed  yesterday ;  because  in  some  cases 
one  finds  that  the  pilotage  is  made  compulsory 
for  a  district,  and  in  others,  like  this  Mersey  case, 
one  finds  it  is  made  compulsory  on  ships  doing 
certain  things — namely,  moving  in  or  out.  But  if 
the  first  part  of  the  section  does  apply  then  the 
question  would  be  whether  the  exemption  under 
the  section  does  or  does  not  apply  to  this  ship, 
because  she  was  discharging  at  a  place  situate 
above  the  district  on  the  same  river  or  its  tri- 
butaries.   Now,  one  has  with  regard  to  this 
question  to  look  at  the  facts,  and  I  have  had 
evidence  which  shows  this  state  of  things — first 
of  all  that  the  Irwell  is  a  tributary  of  the  Mersey. 
The  Irwell  pours  its  waters  into  the  Manchester 
Ship  Canal  Docks  at  Manchester,  and  the  waters 
then  run  down  to  a  place  where  the  Mersey  joins 
the  canal,  and  I  understand  that  the  canal  really 
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runs  along  the  old  bed  of  the  I r well  till  it  joins 
the  Mersey.   Then  the  waters  of  the  Mersey  and 
the  Irwell  run  on  together  until  they  oonte  in  the 
canal  to  a  place  called  Rixton  Junction,  where 
they  pour  oat  into  the  Mersey  as  it  still  exists, 
and  the  only  water  which  goes  on  down  the  canal 
from  that  point  is  the  water  which  is  nsed  for 
lockage  purposes.    ThiB  matter  was  dealt  with  by 
the  engineer  of  the  Ship  Canal,  who  was  called 
.is  a  witness  by  the  plaintiffs.   The  effect  of  that 
is  to  leave  the  Manchester  Docks  as  situate  on 
a  tributary  of  the  river  Mersey,  and  the  result  is 
that  this  vessel  was  going  to  discharge  at  a  place 
above  the  port  of  Liverpool  on  a  tributary  of  the 
river  Mersey,  and  so  it  seems  to  me  that  the 
exemption  which  is  referred  to  in  the  605th  sec- 
tion cannot  be  brought  into  force.    In  fact,  Mr. 
Aspinall,  who  argued  the  case  for  the  plaintiffs, 
although  he  contended  that  the  605th  section 
applied,  was  candid  enough  to  admit  that  be  did 
not  think  there  was  any  argument  of  weight 
which  would  support  that  contention.   The  third 
point  is  a  minor  point,  bat  one  of  very  consider- 
able difficulty,  and  is  this:  If  a  vessel  bound  in 
from  sea  into  "the  port  of  Liverpool  is  bound  to 
take  a  pilot  into  the  port,  yet  in  a  case  like  the 
present,  where  the  Bhip  anchored  before  she  got 
to  Eastham,  the  compulsory  service  then  comes  to 
an  end.    Of  coarse  this  argument  assumes  that 
there  was  compulsion  to  begin  with,  as  1  hare 
already  held.   In  this  case  the  vessel  anchored  off 
Laird's  yard,  which  is,  if  1  remember  rightly,  just 
a  little  above  the  Woodside  Ferry,  and  she  did  so 
to  await  a  suitable  tide,  in  order  to  go  on  to 
Eastham.    I  think,  speaking  from  recollection  of 
the  evidence,  that  the  plaintiffs'  vessel  did  some- 
thing of  a  similar  character.    Both  vessels  had  to 
anchor  for  a  similar  object,  and  the  collision  hap- 
pened afterwards  when  they  were  going  up  to  the 
entrance  to  the  Eastham  Locks.   The  point  made 
about  this  is  made  under  the  128th  section  of  the 
Act  of  1858,  and  the  point  is  that  the  compulsory 
services  ceased  so  soon  as  the  vessel  cams  to  an 
anchor,  because  it  is  said  that  that  section  only 
requires  a  pilot  to  moor  a  ship  at  anchor  in  the 
Mersey  and  to  pilot  her  into  one  of  the  wet  docks 
of  the  port  of  Liverpool,  whether  belonging  to 
the  board  or  not,  without  making  any  additional 
charge  for  doing  so.   The  argument  was  that  as 
she  was  brought  to  anchor  in  the  river  Mersey 
the  compulsory  pilotage  Crushed,  because  she  was 
not  going  on  to  a  wet  dock  in  the  port  of  Liver- 

Sool,  and  therefore  the  pilot  bad  nothing  more  to 
o.  The  way  in  which  that  argument  was  met  by 
the  defendants  at  first  was  this:  That  the  bhip 
was  bound  to  a  dock  in  the  port  of  Liverpool, 
because  the  Eastham  Locks  might  be  treated  as 
being  a  wet  dock  within  the  port  of  Liverpool. 
But  that  now  seems  rather  to  be  got  rid  of  by  the 
section  of  the  Manchester  Ship  Canal  Act,  which 
seems  to  make  the  end  of  the  canal  within  the 
port  of  Manchester.  I  think  if  this  case  were  to 
turn  simply  upon  the  construction  of  sect.  128  it 
would  be  very  difficult  to  say  that  this  was  a  wet 
dock  within  the  port  of  Liverpool,  within  the 
meaning  of  that  section,  although  the  term  wet 
dock  might  not  unreasonably  in  snch  circumstances 
be  held,  according  to  the  definition  in  the  dic- 
tionaries and  so  forth,  to  include  a  place  which 
admitted  ships  and  then  excluded  the  tide  if 
required.  But  the  argument  for  the  plaintiffs 
was  further  supported  by  reference  to  the  case 
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of  The  Sercia  and  Carinthia  (ubi  sup.),  to  which 
I  have  already  referred,  and  it  was  contended 
that  the  decision  in  that  case  had  the  effect  of 
showing  that  compulsory  services  must  in  such  a 
case  as  this  come  to  an  end  at  any  rate  when  the 
vessel  anchored.    I  remember  that  case  very 
well,  and  I  have  also  read  the  judgment  in  it,  and 
it  does  not,  in  my  opinion,  really  determine  the 
case  in  the  way  the  plaintiffs  contend,  because 
the  question  there  was  as  to  additional  remunera- 
tion in  circumstances  which  are  stated  shortly  in 
the  headnote  to  that  case.    The  headnote  is  as 
follows :  "  The  Mersey  Docks  and  Harbour  Board, 
as  the  pilotage  authority  for  the  port  of  Liver- 
pool, has  under  sect.  221  of  the  Mersey  Dock 
Acts  Consolidation  Act  1858  power  to  fix,  in 
addition  to  the  ordinary  compulsory  pilotage 
rates,  a  reasonable  charge  by  way  of  '  extra ' 
remuneration  for  a  pilot  licensed  by  the  board 
taking  an  outward  bound  vessel  from  a  dock 
alongside  a  landing  stage  to  complete  her  loading, 
as  in  the  case  of  embarking  passengers,  their 
baggage,  end  the  mails.    The  board  has  also 
power  to  fix  an  additional  charge  as  extra  re- 
muneration (besides  the  charge  per  day  foi 
attendance  whilst  a  vessel  is  necessarily  lying  in 
the  river  in  the  course  of  her  navigation  inward  or 
outward)  in  the  case  of  an  inward  bound  vessel 
taken  by  a  pilot  to  a  landing  stage  to  land 
passengers,  baggage,   and   mails,   before  dis- 
charging the  rest  of  her  cargo,  including  the  case 
of  vessels  disembarking  cattle  and  sheep  at 
certain  landing  stages  in  pursuance  of  the  orders 
made  under  the  provisions  of  the  Diseases  of 
Animals  Act  1894.   Semble,  that  in  the  case  of 
an  outward  bound  vessel  compulsory  pilotage 
will  not  commence  until  the  vessel  proceeds  from 
the  stage  to  sea,  and  that,  in  the  case  of  an  inward 
bound  vessel,  the  employment  of  the  pilot  by 
compulsion  of  law  will  cease  or  be  suspended  as 
soon  as  the  vessel  deviates  to  the  stage  from  the 
route  which  she  would  otherwise  follow  to  the 
dock."    Tho  real  point  that  was  raised  in  that 
case  was  simply  a  question  as  to  extra  remunera- 
tion of  pilots,  and  it  arose  in  the  cam  of  inward 
bound  ships,  in  consequence  of  the  vessels  bringing 
cattle  to  Liverpool  going  first  of  all  into  the 
river,  then  to  a  stage  where  the  cattle  was 
landed,  and  then  into  one  of  the  docks,  and,  with 
regard  to  outward  bound  vessels  coming  out  of 
dock  first  and  then  proceeding  to  one  of  the 
stages — I  think  the  Prince's  Landing  Stage — 'for 
the  purpose  of  taking  up  passengers,  cargo,  and 
mails,  and  then  proceeding  to  sen.    It  was  con- 
tended that  these  were  onerous  and  difficult 
duties  for  the  pilots  and  they  were  entitled  to 
extra  remuneration,  and  that  in  such  circum- 
stances they  were  doing  something  which  waa  not 
contemplated  as  part  of  the  pilot's  duties  without 
extra  remuneration.   It  does  not  appear  to  me 
when  that  case  is  examined  very  carefully,  that  it 
really  affects  in  any  material  degree  the  question 
which  I  have  to  decide  now.   Going  back  to  the 
128tb  section,  I  think  it  is  necessary  to  construe 
it  in  connection  with  the  other  sections,  and 
one  must  face  this  sort  of  point.   First  of  all, 
with  regard  to  a  vessel  which  comes  in  from  the 
sea  and  is  going  straight  up  to  the  Eastham 
Locks,  she  is  an  inward  bound  vessel,  bound  in 
from  the  sea  to  the  port  of  Liverpool.   She  does 
not  come  to  an  anchor  at  all,  and  it  seems 
to  me  she  is  bound  to  take  a  pilot  coming  in. 
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Then  the  question  moat  be  raised,  if  bo,  where 
does  his  duty  as  compulsory  pilot  cease  ?  I  put 
tluit  point  to  Mr.  Aspinall,  and  I  do  not  think, 
with  the  greatest  deference  to  his  argument, 
that  it  was  answered  in  any  way  satisfactorily, 
because  all  I  could  get  from  him  in  sub- 
stanoe  was  that  compulsory  pilotage  ought  to 
oease  when  the  vessel  had  passed  the  position  in 
which  she  would  be  going  into  any  wet  deck  in 
the  port  of  Liverpool.  But  that,  it  seems  to  me, 
is  not  a  satisfactory  answer,  and  leaves  6uch  a 
serious  difficulty  open  as  to  the  determination  of 
the  services.  It  certainly  does  not  cover  the 
case  of  a  vessel  which  is  bound  up  to  Garston. 
The  answer  to  that  probably  i*  that  such  a  vessel 
is  within  the  128th  section  because  she  is  going  to 
a  wet  dock  which,  although  not  belonging  to  th« 
board,  is  within  the  words,  "  Whether  belonging 
to  the  board  or  not."  But  it  seems  to  me  that, 
with  regard  to  a  vessel  going  straight  up  to 
Eastbam,  the  only  sensible  conclusion  is  that 
the  pilot  taking  charge  at  sea  must  take  her  on 
to  Eastbam,  where  her  navigation  in  the  port  of 
Liverpool  is  to  cease.  I  cannot  come  to  any 
other  reasonable  conclusion  upon  the  matter.  I 
myself  am  not  able  to  see  how  it  can  reasonably 
be  argued  in  practice  or  dealt  with  under  the 
sections  in  any  other  way  than  that.  It  is  taking 
the  ship  to  a  spot  in  the  river  Mersey  which  is  at 
the  end  of  her  necessary  navigation  in  the  port 
of  Liverpool ;  and  it  does  not  seem  to  me  to  put 
any  undue  strain  upon  the  sections  which  have 
been  considered  in  this  case.  Then  that  gets  rid 
of  anything,  sucb  as  was  suggested  in  the  course 
of  the  case,  as  to  whether  the  compulsion  is  to  exist 
in  case  a  vessel  goes  to  Eastbam  direct,  or  ib  to 
exist  up  to  the  time  that  she  anchors,  because 
assuming  that  there  was  compulsion  to  begin  with 
the  plaintiffs  would  contend,  as  I  understand,  that 
if  the  vessel  is  going  up  to  an  anchorage  the  com- 
pulsion would  last  till  she  anchored,  but  if  she 
waa  going  to  Eastbam  direct  there  would  not  be 
any  compulsion  at  all,  and  how  is  anybody  to 
elect  that  when  the  pilot  comes  on  board  outside 
the  bar.  It  is  impossible  to  be  certain  in  all  cases 
whether  a  vessel  would  have  to  anchor  or  go 
straight  on.  A  thick  fog,  for  instance,  might 
prevent  her  going  straight  on.  Then,  again,  with 
regard  to  the  argument  about  anchorage,  it  is 
said  that  if  the  vessel  comes  to  an  anchor  she  has 
finished  her  navigation  so  far  as  the  river  is  con. 
cerned,  and  that  therefore  the  pilotage  ceases  to 
be  compulsory.  That  may  be  true  enough  if  the 
anchorage  is  the  final  point  of  destination,  so  far 
as  navigation  at  that  time  is  concerned,  but  I  do 
not  see  bow  it  can  be  treated  as  coming  to  an  end 
if  the  anchorage  is  only  anchorage  in  the  itinerary 
towards  the  destination  which  it  is  necessary  to 
get  to  in  the  ordinary  course  of  navigation.  Be* 
cause  if  that  were  to  be  held,  the  moment  a 
vessel  dropped  ber  anchor  in  the  Mersey,  even 
though  she  did  so  coropulsorily,  and  yet  was 
going  to  a  second  anchorage  as  her  final  destina- 
tion, according  to  Mr.  Aspinall's  argument  that 
first  anchorage  would  put  an  end  to  the  com- 
pulsory services.  This  vessel  came  to  an  anchor 
for  navigation  reasons  until  the  tide  permitted 
her  to  proceed,  and  it  seems  to  me  that  such 
temporary  anchoring  is  only  in  the  itinerary 
towards  the  destination  in  the  river  to  which  she 
is  entitled  to  have  a  pilot  to  take  her.  I  hare 
already  referred  to  the  point  made  with  regard  to 


this  question  of  the  wet  dock,  and  that  difficulty 
I  do  not  think  I  need  say  anything  more  about, 
because  the  Ship  Canal  Act  appears  to  have 
altered  the  position  with  regard  to  that  point.  It 
may  be  possible  to  hold  that  for  pilotage  pur- 
|  poses  the  end  of  the  canal  is  still  to  be  treated  as 
within  the  port  of  Liverpool,  and  for  such  pur- 
poaes  is  a  wet  dock,  but  I  do  not  feel  that  it  is 
necessary  to  base  my  decision  upon  it,  and  I  feel 
great  difficulty  because  of  the  Manchester  Ship 
Canal  Act  of  1885.   There  is  this  matter  to  be 
observed  with  regard  to  outward  bound  vessels, 
that  no  point  of  departure  is  mentioned  in  any  of 
the  sections  which  deal  with  the  employment  of 
pilots  on  outward  bound  ships.    It  seems  to  me, 
having  regard  to  their  generality,  that  any  vessel 
proceeding  to  sea  out  of  the  port  of  Liverpool 
would  have  to  take  a  pilot,  and  there  is  no  such 
difficulty,  as  suggested  with  regard  to  inward 
bound  vessels  in  consequence  of  the  terms  of 
sect.  128,  in  applying  compulsory  pilotage  to 
vessels  proceeding  to  sea  from  Eastbam.  They 
would  have  to  take  a  pilot  on  leaving  Eastbam , 
and  it  would  be  strange  if  one  bad  to  construe  the 
Act  in  such  a  way  that  inward  bound  vessels 
would  not  have  to  employ  a  pilot  right  up  to 
Eastbam.   There  are  other  points  which  possibly 
require,  and  possibly  may  have  at  some  future 
time,  some  further  consideration,  but  at  present 
it  does  not  seem  to  me  that  any  of  the  points 
which  have  been  somewhat  slightly  touched  upon 
affect  the  view  which  has  been  taken  upon  the 
general  sections.  There  is,  for  instance,  the  114th 
section  of  the  Act  of  1858,  which  deals  with  who 
is  liable  to  pay  pilotage.   If  that  section  had 
in  any  way  restricted  the  recovery  of  pilotage 
as  against  persons  who  were  in  the  port  of 
Liverpool   or  against  ships    in    the   port  of 
Liverpool,  one  might  have  felt  that  pilotage 
ought  only  to  be  applied  to  sucb  ships  as 
the  rates  could  be  recovered  against  and  such 
persons  as  were  connected  with  those  ships  in  the 
port  of  Liverpool.    But  the   section  is  quite 
general,  and,  although  there  may  be  difficulties 
about  enforcing  it  against  persons  or  ships  not  in 
the  port  of  Liverpool ,  1  cannot  see  myself  that  it 
affords  sufficient  answer  to  the  argument  which 
contends  for  the  pilotage  being  compulsory  in 
the  way  I  have  thought  that  it  is.    There  is  one 
other  matter  to  consider,  and  that  is  the  effect  of 
the  statute  of  18^9.   That  Act  was  passed  in 
order  to  meet  the  difficulty  which  was  pointed  out 
in  the  case  of  The  Servia  and  Carinthia  (ubi »«».). 
It  reciU  s  that  "  whereas  by  the  Mersey  Dock 
Acts  Consolidation  Act  1858  the  masters  of 
vessels  inward  bound  for  and  outward  bound  from 
the  port  of  Liverpool  are,  subject  to  the  exemp- 
tions by  the  said  Act  granted,  required  to  employ 
pilots."   Then  it  deals  with  the  difficulties  raised 
in  the  case  of  The  Servia  and  Carinthia  (ubi 
gup.),  and  it  proceeds  to  legislate  so  as  to  get  rid 
of  those  difficulties  and  free  the  matter  from  the 
doubt  which  that  case  raised.  Counsel  for  the 
plaintiffs  relied  upon  this  recital  as  showing  that 
the  Act  of  1858  was  only  dealing  with  vessels 
inward  bound  to  and  outward  bound  from  the 
port  of  Liverpool.    But  if  one  compares  that 
recital  with  the  terms  of  the  Act  of  1858  it 
cannot  be  said,  I  think,  that  the  recital  is 
strictly  correct,  because  one  dee  3  not  find  in 
the  Act  of  1858  the  words  *'  inward  bound  for 
and  outward  bound  from"  the  port  of  Liver- 
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pool,  bat  ii  deals  with  Teasels  "  bound  into  and 
oat  of "  the  port  of  Liverpool.  That  does  not 
seem  to  admit  so  readily,  as  if  that  recital  were 
correct,  a  consideration  that  the  Legislature  was 
only  dealing  with  vessels  which  had  Liverpool 
for  their  termination  a  quo  and  ad  quern.  I  do 
not  think  that  Act  has  any  real  bearing  upon  the 
present  case.  Of  course  it  may  be  that  under 
sect.  5  it  may  deal  with  vessels  passing  from 
Manchester  to  Liverpool,  or  simply  from  Liver- 
pool to  Manchester.  I  am  not  concerned  to  con- 
sider that  point  at  all.  Counsel  for  the  plaintiffs 
suggested,  broadly  speaking,  that  there  wax  great 
difficulty  in  working  out  this  matter  if  it  was 
held  that  pilotage  was  compulsory.  I  myself  see 
no  difficulty  whatever.  It  is  a  simple  matter. 
Every  vessel,  if  I  am  right,  bound  in  from  the 
sea,  except  small  vessels  exempted,  to  the  port  of 
Manchester  and  going  into  the  canal  at  Eastbam 
is  to  take  a  pilot ;  and  so,  though  I  have  not  to 
decide  that,  has,  apparently,  every  vessel  goinp; 
out  from  Eastham  to  the  Bea.  There  is  no  diffi- 
culty whatever  in  the  application  of  the  Act.  If 
I  am  right,  the  result  is  that  although  the 
fault  in  this  case  was  the  fault  only  of  the 
pilot  of  the  Mercedes  de  Larrinaga,  the  defen- 
dants' plea  of  compulsory  pilotage,  it  appears 
to  me,  is  established.  The  plaintiffs'  claim 
will,  therefore,  be  dismissed  without  costs,  and 
the  defendants'  counter-claim  dismissed  with 
costs. 

Solicitors  for  the  plaintiffs,  Hill,  Dickinson,  and 
Co.,  Liverpool. 

Solicitors  for  the  defendants,  Forshaw  and 
Hawkins,  Liverpool. 


Supreme  Court  of  |tti>icatttte. 
— ♦ — 

COURT  OF  APPEAL. 

Tuesday,  March  22. 

(Before  Collins,  M.R.,  Romer  and 
Mathew,  L.JJ.) 

Prince  op  Wales  Dky  Dock  Company 
(Swansea)  Limited  r.  Fownes  Forge  and 
Engineering  Company  Limited,  (a) 

APPEAL  FROM   THE  KISO*8   BENCH  DIVISION. 

Damages,  measure  of — Sale  of  goods — Disclaimer 
of  responsibility  for  bad  workmanship — Costs  of 
action  by  sub-vendee  against  purchaser  reason, 
ably  defended. 

The  plaintiffs  having  undertaken  tlie  repairs  of  a 
steamship  for  the  owners,  employed  the  defen- 
dants, an  engineering  company,  to  construct  a 
new  crank  shaft.  The  defendants  agreed  to  do 
so.  upon  the  terms  of  their  not  being  responsible 
for  failure  of  material  or  workmanship  beyond 
the  replacement  of  faulty  work  supplied  by 
them. 

In  an  action  by  the  plain'.iffs  against  the  ship- 
owners to  recover  the  price  of  the  shaft  which 
had  been  supplied  by  the  defendants,  the  ship- 
owners counter-claimed  f»r  damages  for  breach 
of  contract  in  consequence  of  the  shaft  having 
broken  down  on  a  voyage. 

(a)  Reported  by  £.  Max  ley  Smitu,  E»q.(  Barrlster-al-Law. 


The  plaintiffs,  after  communicating  with  the 
defendants,  who  thereupon  repudiated  alt  respon- 
sibility, defended  the  counter-claim. 

The  shipowners  succeeded  on  their  counter-claim, 
the  shaft  being  found  to  have  been  of  faulty 
workmanship. 

In  an  action  by  the  plaintiffs  to  recover  from  the 
defendants  the  costs  of  the  shipowners'  counter, 
claim,  as  damages  resulting  from  the  defendants' 
breach  of  contract : 

Held,  that  the  terms  on  which  the  defendants  had 
supplied  the  shaft  did  not  relieve  them  from 
paying  these  costs ;  and  that  the  plaintiffs  were 
entitled  to  recover  tjie  costs  of  the  counter-claim 
except  so  far  as  they  were  increased  by  any  issue 
other  than  the  fauliiness  of  the  material  or  work- 
manship of  the  shaft. 

Appeal  by  the  plaintiffs  from  the  judgment  of 
Kennedy,  J.  at  the  trial  of  the  action  without  a 

The  action  was  brought  to  recover  from  tbe 
defendants  the  costs  which  had  been  incurred  by 
the  plaintiffs  in  defending  a  claim  made  against 
them  by  the  owners  of  the  steamship  Alcesler. 

In  Jan.  1902  tbe  steamship  Alcester,  being  out 
of  repair  and  needing  a  new  crank  shaft,  was 
intrusted  by  the  owners  to  the  present  plaintiffs, 
the  Prince  of  Wales  Dry  Dock  Company  (Swansea) 
Limited,  to  have  the  necessary  work  carried  out. 

The  plaintiff 8,  not  being  manufacturers  of 
crank  shafts,  ordered  one  of  the  defendant  com- 
pany. 

The  defendant  company  agreed  to  supply  a 
double  throw  ordinary  built  crank  shaft  for  the 
steamship  Alcester  for  the  sum  of  1502.,  and  their 
letter  which  constituted  their  acceptance  of  tbe 
plaintiffs'  order  contained  in  a  postscript  the 
following  clause : 

Note. — We  do  everything  in  our  power  to  insure 
good  material  sad  workmanship,  together  with  quick 
dispatch,  bat  disclaim  all  responsibility  for  failure  of 
either,  beyond  tbe  replacement  of  faulty  work  an  sup- 
plied by  us  (if  practically  possible  to  do  so). 

The  defendants  then  manufactured  and  sup- 
plied the  plaintiffs  with  a  crank  shaft,  and  the 
plaintiffs  put  it  into  the  ship. 

The  Alcester,  on  the  completion  of  the  repairs, 
started  on  a  voyage,  but,  in  consequence  of  the 
breaking  of  the  crank  shaft,  had  to  put  into 
Naples  for  temporary  repairs,  and  on  her  return 
to  England  Bhe  had  to  be  fitted  with  a  new  crank 
shaft. 

Tbe  owners  of  the  ship  refused  to  pay  the 
plaintiffs  for  the  crank  shaft  which  had  broken 
down. 

Tbe  plaintiffs  thereupon  brought  an  action  for 
the  price  of  tbe  shaft. 

The  shipowners  delivered  a  counter-claim 
alleging  a  Drench  of  the  plaintiffs'  contract  in 
supplying  a  faulty  shaft,  the  amount  of  damages 
claimed  being  based  not  only  on  the  value  of  the 
crank  Bhaft,  but  also  on  the  detention  of  the  ship 
consequential  on  the  failure  of  the  crank  shaft. 

Upon  the  counter-claim  being  delivered,  the 
plaintiffs  at  once  communicated  with  the  present 
defendants  for  their  opinion  as  to  the  course 
which  should  be  taken. 

The  defendants  gave  the  plaintiffs  the  meet 
complete  assurance  that  there  was  nothing  faulty 
in  the  material  or  workmanship  of  tbe  Bhaft,  and 
suggested  that  the  reason  of  its  breaking  down 
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was  the  bad  design,  for  which  they  were  not 
responsible. 

Under  these  circumstances  the  plaintiffs  de- 
fended the  counter-claim  raised  by  the  ship- 
owners. 

At  the  trial  of  that  action  the  judge  found  that 
there  waa  no  fault  in  the  design,  and  that  the 
cause  of  the  breakdown  of  the  shaft  was  faulty 
material  and  workmanship,  and  he  gave  judgment 
in  favour  of  the  shipowners  for  3561.  damages  and 
costs. 

Thereupon  the  plaintiffs  commenced  the  present 
action  to  recover  from  the  defendants  the  costs  of 
the  counter  claim  on  which  the  shipowners  had 
obtained  judgment. 

At  the  trial  of  this  action  without  a  jury, 
Kennedy,  J.  gave  judgment  fur  the  defendants. 

The  plaintiffs  appealed. 

Bailhache  for  the  plaintiffs. — The  costs  of  tbe 
counter-claim  made  by  the  shipowners  which  the 
plaintiffs  have  incurred  are  damages  which  might 
reasonably  be  supposed  to  have  been  in  the  con- 
templation of  the  present  plaintiffs  and  defen- 
dants, at  the  time  of  the  contract  between  them, 
aa  the  probable  result  of  a  breach  of  the  contract ; 
and  prima  facie  the  plaintiffs  are  entitled,  there- 
fore, to  succeed  in  this  action : 

Hammond  v.  Buttey,  20  Q.  B.  Div.  79. 

The  postscript  to  the  defendants'  letter  accepting 
the  plaintiffs'  offer  does  not  relieve  the  defen- 
dants from  that  common  law  liability  to  pay  the 
damages  now  claimed.  The  effect  of  the  post- 
script is  merely  to  relieve  the  defendants,  if  they 
should  supply  a  new  crank  shaft,  from  the  natural 
and  direct  damages  arising  from  a  breach  of  con- 
tract to  supply  a  good  shaft.   He  referred  to 

Agiut  v.  Oreat  Western  Colliery  Company,  80  L.  T. 
Eep.  140 ;  (189t>)  1  Q.  B.  413. 

/.  A.  Hamilton, K.C.  (Lewie  Xoad  with  him)  for 
the  defendants. — The  defendants  did  not  request 
the  plaintiffs  to  defend  the  counter-claim.  They 
repudiated  all  liability.  They  are  protected  by 
the  postscript,  which  relieves  them  from  the  lia- 
bility to  pay  these  costs  as  being  damages  arising 
from  their  breach  of  contract  to  supply  a  properly 
made  crank  shaft  The  object  of  the  clause  in  the 
portecript  is  to  relieve  them  from  all  damages  in 
respect  of  a  breach  of  the  contract  bevond  the 
liability  to  replace  faulty  material  or  workman- 
ship. 

Collins,  MR.— This  is  an  appeal  from  a 
decision  of  Kennedy,  J.,  and  it  certainly  raises 
a  point  of  some  nicety.  It  is  perfectly  clear  law, 
since  the  decision  of  Hammond  v.  Buttey  (ubi  tup.) 
in  this  court,  that,  unless  there  is  some  special 
bargain  between  the  plaintiffs  and  tbe  defendants, 
the  plaintiffs  are  entitled  to  recover  these  costs 
from  the  defendants,  and  the  only  point  in  thiB 
case  is  whether  the  terms  of  the  contract 
between  the  plaintiffs  and  tbe  defendants  were 
such  as  to  exclude  the  liability  of  the  defen- 
dants to  pay  the  costs  in  question.  That  de- 
pends upon  the  terms  of  the  postscript  to  the 
defendants'  letter,  by  which  they  said  that  they 
did  everything  in  their  power  to  insure  good 
material  and  workmanship,  but  disclaimed  all 
responsibility  for  failure  of  either  beyond  the 
replacement  of  faulty  work  if  practically  possible 
to  do  so.  Now,  it  seems  to  me  that  that  clause 
is  not  introduced  with  any  reference  or  relation 


whatsoever,  either  express  or  implied,  to  costs 
under  any  possible  circumstances.  What  the 
clause  is  addressed  to  is  the  substitution  for  the 
general  liability  to  pay  general  damages  conse- 
quential upon  the  breakdown  of  the  machinery, 
of  an  obligation  to  replace  the  shaft,  but  that 
obligation  is  just  as  much  a  binding  obligation  aa 
was  the  obligation  upon  them,  in  tbe  first 
instance,  to  furnish  a  good  shaft.  That  obligation 
is  certainly  undertaken  by  them  in  their  letter, 
but  it  is  qualified  by  the  postcript,  with  the  result 
that  an  immunity  is  secured  for  them  from  what 
are  called  general  damages — i.e.,  loss  of  time  and 
so  on— incidental  to  and  following  upon  the  de- 
livery of  a  bad  shaft.  They  hare  secured  that 
immunity  and  have  taken  upon  themselves  the 
responsibility  of  replacing  faulty  or  defective 
work  by  the  substitution  of  another  shaft.  But 
when  that  liability  has  been  substituted  for  tbe 
other,  the  clause  has  accomplished  its  purpose. 
It  was  essential  to  the  determination  of  the 
question  whether  or  not  that  liability  existed  that 
ic  should  be  ascertained  whether  the  shaft  sup- 
plied was  defective  in  material  or  workmanship. 
That  point  has  been  ascertained  in  the  action 
brought  by  the  shipowners,  at  the  expense  of  the 
plaintiffs  in  the  present  action,  and ,  according  to  the 
law  as  laid  down  in  Hammond  v.  Buttey  (ubi  tup.), 
they  are  clearly  entitled  to  be  reimbursed  by  the 
defendants,  unless  the  defendants  have  contracted 
themselves  out  of  that  liability.  In  my  judgment 
tbe  defendants  have  not  limited  |their  liability  in 
that  way,  and  they  stand  unprotected  from  their 
common  law  liability.  It  is  clear  to  me  that  the 
rule  laid  down  in  Hammond  v.  Buttey  (ubi  tup.) 
must  be  read,  as  is  repeatedly  stated  in  the  judg- 
ment, with  reference  to  the  facts  of  that  case.  The 
court  in  that  case  held  that  tbe  liability  of  the 
defendant  to  pay  the  plaintiff's  costs  was  not 
a  liability  which  attached  under  the  first  part  of 
the  rule  in  Hadley  v.  Baxendale  (9  fix.  341),  which 
refers  to  damages  arising  naturally  from  the 
breach  of  contract.  The  court  held  that  the 
liability  came  under  the  second  branch  of  the 
rule,  that  the  damages  were  such  as  might 
reasonably  be  supposed  to  have  been  in  the  con- 
templation of  the  parties,  when  they  made  the 
contract,  as  the  probable  result  of  a  breach  of  it. 
That,  I  think,  justifies  me  in  saying  that  this 
clause  does  not  prinvi  facie,  and  cannot  be  taken 
primd  facie  to.  relieve  the  defendants  from  an 
obligation  to  pay  these  cohta,  which  do  not  flow 
directly  from  the  original  breach  of  contract,  but 
arise  necessarily  from  the  conduct  of  the  parties 
after  the  breach.  The  conduct  of  the  defendants 
after  their  breach  of  contract  was  such  as  to 
make  it  most  reasonable  on  the  part  of  the 
plaintiffs  to  defend  the  claim  made  against 
them  by  the  shipowners.  It  would  even  have 
been  unreasonable  for  them  not  to  do  so.  They 
trusted  to  the  assurances  given  them  by  the 
defendants  that  the  shaft  had  been  properly  con- 
structed, and,  having  therefore  defended  the 
claim  and  thereby  incurred  costs,  it  seems  to  me 
that  the  liability  which  they  then  incurred  is 
altogether  outside  the  conditions  of  the  clause  on 
which  the  defendants  rely.  I  think  that  on  the 
true  construction  of  the  contract  the  parties  stand 
with  their  common  law  rights,  upon  the  point  now 
in  dispute,  quite  unimpaired.  On  these  grounds, 
though  I  recognise  the  difficulty  of  the  case,  I  feel 
bound  to  differ  from  the  conclusion  arrived  at  by 
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Kennedy,  J.,  and  in  my  judgment  the  appeal 
oaght  to  be  allowed. 

Romer,  L.J.— This  case  depends  upon  the  con- 
struction of  a  postscript  to  a  letter  written  by 
the  defendants,  and  the  postscript  is  eo  loosely 
framed  that  I  am  not  surprised  that  it  has  given 
rice  to  a  difference  of  judicial  opinion.  It  baa 
sozzled  me  a  good  deal,  and  I  cannot  say  that  my 
doubts  are  wholly  removed,  but,  on  the  whole,  I 
have  come  to  the  conclusion  that  the  appeal  ought 
to  succeed.  The  meaning  that  I  attach  to  the 
postscript  in  question  is  this:  The  defendants 
contracted  that,  in  case  of  the  failure  of  the  shaft 
that  they  sold,  by  reason  of  faulty  material  or 
workmanship,  they  were  to  be  liable  at  any 
rate  to  the  extent  of  replacing  the  faulty  work, 
but  were  not  to  be  liable  further  by  way 
of  contract;  that  is  to  say,  they  were  not 
to  be  liable  for  further  loss  beyond  the  cost 
of  replacing  the  shaft  for  the  faulty  work. 
But  then  what  flows  from  tbe  fact  of  there 
being  a  contract  of  this  limited  kind  ?  Suppose 
that  the  shipowners  bad  brought  an  action 
against  the  present  plaintiffs  in  respect  of  the 
failure  of  tbe  shaft,  but  limiting  their  claim  to 


ages  to  the  value  of  a  new  shaft ;  and  suppose 
that  the  plaintiffs  informed  tbe  present  defen- 
dant r  that  the  action  had  been  brought  against 
them,  and  then,  upon  tbe  assurance  of  the  defen- 
dants that  there  waa  nothing  faulty  in  the  work- 
manship of  the  shaft,  had  defended  the  action  in 
tbe  interests  both  of  themselves  and  of  tbe  defen- 
dants.  Then  at  the  trial  of  that  action  it  is  found 
that  tbe  workmanship  is  faulty,  and  accordingly 
a  new  shaft  has  to  be  delivered.    In  such  a  case 
I  should  say  that,  within  the  meaning  of  the 
decision  in  Hammond  v.  Bussey  (ubi  tup.),  the 
costs  of  the  defence  could  be  said  to  be  damages 
which  might  reasonably  be  supposed  to  have  been 
in  tbe  contemplation  of  the  parties  at  tbe  time 
when  they  made  the  limited  contract  that  I  have 
indicated,  and  for  that  reason  I  think  that  the 
■cost*  in  such  a  case  as  that  could  be  recovered  by 
the  plaintiffs  from  tbe  defendants.    Now,  apply 
that  to  the  present  case.    Here  was  an  action 
-against  tbe  plaintiffs  on  the  ground  of  faulty 
workmanship,  and  the  relief  included  a  claim 
for  damages  for  the  price  of  a  new  shaft; 
in  other  word*,  for  delivery  of  a  new  6haft 
aa  part  of   the   damages    resulting   to  the 
ultimate  purchasers  of  the  shaft  because  of  its 
faulty  construction.   It  is  true  that  the  action 
also  contained  a  claim  for  further  damages,  but, 
when  the  defence  had  to  be  put  in,  the  then 
defendants  (thepretent  plaintiffs)  had  to  consider 
that,  as  to  a  great  part  of  the  action,  it  obviously 
concerned  tbe  present  defendants  on  what  I  have 
called  their  limited  contract,  and  they  accordingly 
consulted  with  the  defendants.   The  defendants 
then  claimed  the  protection  of  this  clause,  and 
said  that  the  shaft  was  not  faulty  in  material  or 
workmanship.    Thereupon  tbe  present  plaintiffs 
defended  the  action  brought  against  them,  and 
under  the  circumstances-  I  think  that  their 
defence  was  reasonable  and  proper  so  far  as  con- 
cerns their  costs  in  defending  that  part  of  tbe 
action  in  which  a  claim  was  made  for  a  new  shaft. 
Those  costs  were  reasonably  incurred,  and  tbe 
plaintiffs  are  entitled  to  say,  as  against  the 
present  defendants,  that  these  costs  must  be 
taken  to  have  been  in  tbe  contemplation  of  the 
parties  as  damages  reasonably  likely  to  flow  from 


a  breach  by  the  defendants  of  their  limited  con- 
tract. Then  tbe  question  arises,  How  are  those 
costs  to  be  ascertained  Y  It  appears  to  me  that 
the  right  order  to  make  is  that  the  plaintiffs  are 
entitled  to  tbe  costs  of  tbe  action  except  so  far  as 
those  costs  were  increased  by  any  issue  other  than 
the  issue  I  have  mentioned. 
Mathew,  L.J.  concurred. 

J.  A.  Hamilton,  K.C. — Will  your  Lordships 
make  an  order  that  the  costs  should  be  divided 
in  the  proportion  which  the  plaintiffs'  interests 
bear  to  the  defendants'  interests  ?  Tbe  ship- 
owners recovered  356/.  from  tbe  present  plaintiffs, 
and  the  present  defendants  are  interested  in  that 
sum,  as  your  Lordships*  hold,  to  the  extent  of  only 
150/. 

Collins,  M.R. — We  think  that  tbe  order 
suggested  by  my  brother  Romer  is  tbe  right  one, 
and  tbe  plaintiffs  will  have  the  cost*  of  the  ship- 
owners' counter  claim,  except  so  far  as  they  were 
enhanced  by  other  issues,  if  any. 

Appeal  allowed. 

Solicitors  for  the  plaintiffs,  Williamson  Hill, 
and  Co. 

Solicitors  for  the  defendants,  Farrar,  Porter, 
and  Co.,  for  O.  F.  Hill  and  Son.  Cardiff. 


Tuesday,  March  22. 

(Before  Collins,  M  R..  Romer  and 
Mathew,  L.J  J.) 

Seaele  r.  Lund,  fa) 

APPEAL  FROM  THE  KINGB  BENCH  DIVISION. 

Shipping — Bill  of  lading — Liberty  to  over-carry 
goods  if  discharge  cannot  be  effected  without 
undue  detention — Discharge  prevented  by  delay 
at  previous  port — Delay  caused  by  negligence  of 
shipowner's  agent— Remoteness  of  damage — 
Liability  of  shipowner. 

A  bill  of  lading  contained  the  following  clauee :  "  If 
in  the  opinion  of  the  master  discharge  cannot  be 
effected  without  undue  detention,  the  steamer 
shall  hate  liberty  to  trtr-carry  the  cargo  to 
London  at  merchant's  risk.  at>d  delii-er  there  to 
consignees  or  their  assigns." 

The  ship  was  delayed  at  a  port  of  call  in  the 
course  of  her  voyage  by  the  negligence  of  the 
shipowner's  agents,  with  the  result  that,  on  her 
arrival  at  the  port  where  the  goods  were  to  be 
discharged,  the  master  found  that  the  discharge 
could  not  be  effected  icithout  undue  detention, 
and  he  therefore  crer-carritd  the  goods  to 
London. 

In  an  action  by  the  consignee  to  recover  damages 
for  the  over.carriage  of  the  goods  .- 

Held,  offirming  the  decision  of  Kenntdy,  J.  (88 
L.  T.  Rep.  863),  that  the  datnoge  was  not  so 
remote  from  the  negligence  of  the  shipowner's 
agents  as  to  disentitle  the  consignee  from  succeed' 
ing  in  the  action. 

Appeal  by  the  defendant  from  the  judgment  of 
Kernedy,  J.  at  the  trial  of  tbe  action  without  a 
jury. 

The  action  was  brought  against  the  owner  of 
the  steamship  larratcotij/a  to  recover  damages 
for  the  breach  of  a  contract  contained  in  a  bill  of 
lading. 

«•>  Reported  by  E.  UmLtY  ssrru,  R*4  ,  B»m»«er-»lLaw. 
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The  Yarrawonga  was  one  of  a  line  of  steamers, 
known  as  the  Blue  Anchor  Line,  regularly  running 
between  Australian  ports,  of  which  Melbourne 
wm  one,  and  London,  and  calling  on  the  way  at 
Durban  and  Cape  Town. 

In  Sept.  1901  the  plaintiff  shipped  on  the  Yarra- 
wonga at  Melbourne  forty-five  cases  of  merchan- 
dise and  1750  bales  of  fodder,  to  be  delivered  at 
Cape  Town. 

The  bills  of  lading  contained  an  option  for  the 
consignees  to  require  delivery  at  Durban,  and  also 
contained  the  following  clause : 

If  in  the  opinion  of  the  master  discharge  cannot  be 
effected  without  nnduo  detention,  the  steamer  shall  have 
liberty  to  orer-oarry  the  oargj  to  London  at  merchant'* 
risk,  and  deliver  there  to  consignees  or  their  assigns. 

On  the  25th  Oct.  the  Yarrawonga  arrived  at 
Durban. 

On  the  assumption  that  she  would  leave 
Durban  and  arrive  at  Cape  Town  in  due  course 
four  days  later,  the  plaintiff  secured  a  berth  for 
her  at  Cape  Town  for  the  day  when  she  ought  to 
arrive  there. 

The  ship  was,  however,  delayed  at  Durban. 

This  delay  was  caused  to  Bome  extent  by  bad 
weather,  and  by  a  strike  of  the  labourers  there, 
but  chiefly  by  a  blunder  on  the  part  of  the  defen- 
dant's agents,  who  directed  the  plaintiff's  cargo 
to  be  discharged.  The  mistake  was  discovered 
and  the  cargo  w,i>  refthipped  on  the  Yarrawonga. 

In  consequence  of  this  delay  the  ship  arrived 
at  Cape  Town  several  days  later  than  had  been 
expected,  and  on  her  arrival  there  the  berth  that 
bad  been  secured  for  her  was  occupied  by  another 
vessel. 

The  South  African  war  was  at  that  time  being 
carried  on,  and  the  harbour  at  Cape  Town  was 
consequently  in  a  very  congested  condition. 

The  master  was  honestly  and  reasonably  of 
opinion  that  the  cargo  could  not  be  discharged 
there  without  undue  detention  of  the  ship,  and  he 
decided  to  carry  it  on  to  London. 

This  he  did,  and  the  cargo  had  then  to  be 
brought  back  to  Cape  Town  at  considerable 
expense. 

At  the  trial  of  the  action  before  Kennedy,  J. 
without  a  jury,  the  learned  judge  said  it 
was  the  fact  that  there  would  have  been  no 
need  for  undue  detention  at  Cape  Town  but 
for  what  happened  at  Durban,  and  that,  but 
for  the  want  of  reasonable  care  on  the  part 
of  the  defendant's  agents  there,  the  vessel 
might  have  been  discharged  without  undue  delay 
at  Cape  Town.  He  held  that  the  damage  suffered 
by  the  plaintiff  by  the  over-carriage  of  the  cargo 
to  London  was  not  too  remote  from  the  negligence 
of  the  defendant's  agents  at  Durban,  and  that  the 
plaintiff  was  entitled  to  recover  in  the  action. 

The  case  is  reported  88  L.  T.  Rep.  SG3. 

The  defendant  appealed. 

J.  A.  Hamilton,  K.C.  and  Loehnis  for  the  de- 
fendant. 

Si-rutton,  K.C.  and  Lech  for  the  plaintiff. 

Collin 8,  M.R. — ThiB  is  an  appeal  from  a 
decision  of  Kennedy,  J.,  who  gave  judgment  in 
favour  of  the  plaintiff  iu  an  action  against  a  ship- 
owner to  recover  damages  for  negligently  over- 
oarrying  the  plaintiff's  cargo.  The  cargo  in 
•juestion  was  Bnipped  on  the  defendant's  steam- 
ship, which  performed  round  voyages  between 
Australia  and  London,  calling  at  Durban  and 


Cape  Town  on  the   way.     It   appears  from 
the  evidence  that  these  voyages  are  accomp- 
lished with  great  regularity,  and  the  times 
of  the  ship's  arrival  at  the  various  ports  can 
be  calculated  with  considerable  nicety.  The 
cargo  in  question  was  shipped  in  Australia  for 
delivery  at  Cape  Town,  with  an  option  for  the 
consignees  to  require  delivery  at  Durban.  The 
vessel  arrived  at  Durban  on  the  25th  Oct.,  which 
was  the  exact  day  that  she  was  expected  there. 
The  plaintiff  did  not  exercise  his  option  to 
require  delivery  there,  but,  by  a  blunder  on. 
the  part  of  someone  for  whom  the  defendant  is 
responsible,  the  cargo  was  discharged  at  Durban. 
The  mistake  was  then  discovered,  and  the  cargo 
was  reshipped.   Now,  on  the  2oth  Oct.,  when  the 
vessel  arrived  at  Durban,  the  plaintiff  made 
arrangements  on  the  footing  of  the  vessel's  depar- 
ture for  Cape  Town  on  the  following  Tuesday, 
and  he  secured  a  berth  at  Cape  Town  for  the  fol- 
lowing Saturday  where  his  cargo  might  be 
discharged.    At  Durban  the  ship  met  with  some 
difficulties  both  from  the  weather  and  from  labour 
di Routes,  but  Kennedy,  J.  at  the  trial,  after 
making  allowance  for  the  delay  thus  caused, 
came  to  the  conclusion  that,  if  the  ship  had  not 
been  delayed  also  by  the  blunder  which  resulted 
in  the  cargo  in  question  being  discharged  and 
then  reshipped,  the  vessel  might  have  left  Durban 
on  the  Tuesday,  and  have  arrived  at  Cape  Town  in 
time  to  make  use  of  the  berth  which  the  plaintiff 
had  secured.   The  learned  judge  found  that  this- 
blunder  in  fact  caused  a  delay  of  two  or  three 
days.    There  were  other  things  which  caused 
delay,  but,  if  it  had  not  been  for  the  delay  caused 
by  this  blunder,  the  vessel  would  have  arrived  at 
Cape  Town  in  time  to  get  the  benefit  of  the  berth 
that  had  been  secured.   That  is  the  finding  of 
the  learned  judge,  and  there  was  ample  material 
before  him  upon  which  he  might  fairly  come  to 
that  conclusion.    When  the  vessel  arrived  at 
Cape  Town  the  berth  that  had  been  secured  was 
no  longer  available.  The  bills  of  lading  contained 
a  clause  providing  that  if  in  the  opinion  of  the 
master  discbarge  could  not  be  effeoted  without 
undue  detention,  the  steamer  was  to  have  liberty 
to  over-carry  the  cargo  to  London  at  merchant's 
risk  and  deliver  them  to  the  consignees  or  their 
assigns.    The  master,  in  the  exercise  of  what 
was  found  by  Kennedy,  J.  to  be  a  sound  judg- 
ment, was  of  opinion  that,  having  regard  to  the 
congestion  of  shipping  in  the  harbour  at  Cape 
Town,  the  discbarge  of  the  cargo  could  not  be 
effected  without  undue  detention,  and  he  decided 
to  carry  the  cargo  on  to  London.   The  cargo 
was  accordingly  carried  to  London,  and  then  had 
to  be  brought  back  to  Cape  Town,  and  these 
proceedings  very  naturally  involved  the  plaintiff 
in  considerable  expense.   The  action  is  brought 
to  recover  the  damages  caused  by  the  over- 
carriage  of  the  goods.    The  question  is  whether 
the  chain  of  casuality  between  the  negligence  at 
Durban  in  discharging  the  plaintiff's  cargo,  which 
caused  the  vessol  two  or  three  days'  delay,  and 
the  late  arrival  at  Cape  Town  which  resulted  in 
the  loss  of  the  berth  and  the  carrying  on  of  the 
cargo  to  London  has  been  sufficiently  established. 
In  my  opinion  it  has,  and  none  the  less  because 
the  master  in  the  exercise  of  his  discretion  elected 
to  make  use  of  the  option  of  carrying  the  cargo 
on  to  London.    There  was  no  negligence  or  im- 
proper conduct  on  his  part.    I  think  that  the 
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Norman  and  Burt  «.  Waldkr. 


[Ct.  op  A  pp. 


damage  all  resulted  from  the  negligence  which 
occurred  at  Durban,  and  which  caused  the  vessel 
to  lose  the  berth  that  had  been  secured  at  Cape 
Town.  The  consequence  ia  one  that  might 
reasonably  be  anticipated  and  regarded  as  fol- 
lowing naturally  on  the  act  of  negligence.  That 
•teems  to  me  to  be  the  legal  and  practical  view  of  the 
matter.  The  ship  made  the  voyages  so  regularly 
that  the  day  of  ber  arrival  at  Cape  Town  could  be 
calculated  with  considerable  exactness,  and  a 
berth  was  secured  for  her  there  in  view  of  the 
voyage  there  from  Durban  being  completed  in 
the  usual  time.  The  vessel  did  not  arrive  at 
Cape  Town  as  soon  as  she  ought  to  have  done  in 
consequence  of  the  blunder  at  Durban,  and  this 
blunder  was  made  by  someone  for  whom  the 
defendant  is  responsible.  The  defendant  now 
says  that  the  damage  is  too  remote,  but  from  the 
•correspondence  it  appears  that  he  himself  took 
the  view  which  was  afterwards  taken  by 
Kennedy,  J.  I  think  that  the  decision  of 
Kennedy.  J.  was  right,  and  that  the  appeal 
must  be  dismissed. 

Bombr,  L.J. — The  circumstances  of  this  case 
are  somewhat  complex,  but  I  am  not  prepared  to 
differ  from  Kennedy,  J.,  who  has  held  that  the 
non-discharge  of  the  plaintiff's  goods  at  Cape 
Town  caused  by  the  negligence  of  the  defen- 
dant's agents  at  Durban.  The  damage  of  the 
plaintiff  is  not  too  remote.  He  is  entitled  to 
succeed  in  this  action,  and  the  appeal  must  fail. 

Mathevt,  L.J.  concurred.  Appeal  diamiate^ 

Solicitors  :  for  the  plaintiff,  Mellor,  Smith,  and 
May ;  for  the  defendant,  Thomas  Cooper  and  Co. 


Tuesday,  April  lii. 
(Before  Collins,  MR.,  Romer  and 

Mathew.  L.JJ.1 
Norman  and  Burt  r.  Waldkr.  (a) 
appeal  under  the  workmen's  compensation 
act  1897. 

Employer  and  icorkman — Injury  by  accident — 
Compensation — Review  of  award — Profits  of 
trade  carried  on  by  workman — "  Average  amount 
which  he  is  able  to  earn  after  the  accident " — 
Workmen's  Compensation  Act  1897  (00  <£  01 
Vict.  c.  37),  sched.  1,  par.  ± 

Upon  an  application  to  review  an  award  of  a 
weekly  payment  to  an  injured  workman  under 
the  Workmen's  Compensation  Act  1897,  the  fact 
that  since  the  accident  the  workman  ha*  started 
a  trade  or  business  of  his  own  from  which  he  is 
deriving  profits  should  be  taken  into  consideration 
for  the  purpose  of  deciding  ichether  the  weekly 
payment  should  be  ended  or  diminished. 

Appeal  by  the  employers  from  the  decision  of 
the  hate  Judge  Martineau  at  Hay  ward's  Heath 
County  Court  refusing  to  make  any  order  upon 
an  application  by  them  for  the  review  of  an 
award  for  a  weekly  payment  to  an  injured 
workman  under  the  Workmen's  Compensation 
Act  1897. 

Charles  Walder  had  been  a  machinist  in  the 
employment  of  Messrs.  Norman  and  Burt,  who 
carried  on  business  as  builders  and  contractors. 

His  wages  were  37s.  a  week. 

<o)  Reported  by  E  Mi.\:  ir  Smith.  K»q.,  Barmier-at-Law. 


In  May  1901  he  met  with  an  accident  arising 
out  of  and  in  the  course  of  his  employment,  by 
which  he  lost  the  top  joint  of  one  of  his 
finders. 

In  Aug.  1901  he  obtained  an  award  under 
the  Workmen's  Compensation  Act  1897  for  a 
weekly  payment  of  18*.  Gd. 

In  May  1903  the  employers  made  an  applica- 
tion under  sched.  1,  par.  12,  of  the  Workmen's 
Compensation  Act  1897  for  a  review  of  the 
weekly  payment. 

At  the  hearing  of  this  application  it  appeared 
that  soon  after  the  accident  the  workman  had  set 
up  a  small  baker's  business,  which  be  carried  on 
with  the  help  of  his  wife,  his  son,  and  his  daughter, 
and  that  he  was  still  carrying  on  the  business  and 
making  a  profit  out  of  it. 

The  County  Court  judge  delivered  the  following 
judgment : 

This  is  an  application  by  an  insurance  office  asking 
me  as  arbitrator  to  tuapend  or  reduce  the  compensation 
awarded  to  the  respondent  by  the  award.   The  ground 
of  the  application  is  that  sinos  the  award       made  the 
respondent's  earnings  have  increased  to  saoh  an  extent 
that  he  is  no  longer  entitled  to  any  compensation.  The 
earnings  are  not  wage   earnings,  nor  anything  in 
the  nature  of  wage  earnings,  bnt  are  the  profits  of 
a  trade  business  carried  on  by  the  respondent  at  Dane 
Hill.    I  reserved  judgment  to  consider  whether  the 
earnings  of  a  trade  business  can  be  treated  as  "  earn- 
ing* "  within  the  meaning  of  sched.  1,  par.  2,  of  the 
Act.   The  word  in  the  Act  no  doubt  is  "  earnings,"  bnt 
I  am  clear  that,  according  to  the  true  construction  of 
the  schedule,  wage-earning  capacity  alone  is  to  be  taken 
into  account.    I  may  mention  here  that  the  earnings  of 
the  business  carried  on  by  the  respondent  are  obtained 
in  a  peculiar  manner.   The  respondent  carries  on  the 
business  in  question  with  the  labour  and  assistance  of 
his  wife,  who  has  the  principal  share  in  the  work,  his 
daughter  who  serves  in  the  shop,  and  his  son  who  goes 
out  with  the  horse  and  cart.    He  himself  goes  out  with 
the  horse  and  cart  and  has  a  general  control  of  the 
business.    As  head  of  the  family  he  appropriates  the 
labour  and  assistance  of  his  wife,  son,  and  daughter, 
and  takes  the  whole  of  the  profits  and  maintains  them. 
He  does  not  receive  any  wages,  nor  is  he  in  the  service 
of  any  employer.    It  would  be  difficult  to  fay  what 
proportion  of  the  total  earnings  in  the  business  ought 
to  be  attributed  to   the  respondent's  own  labour. 
I  have  had  some  difficulty  in  arriving  at  the  total 
earnings  in  the  business,  but  I  estimate  them  at  21.  a 
week.    In  the  view  that  I  take  of  the  case,  it  is  imma- 
terial.   It  is  to  be  observed  that  the  compensation  to 
the  workman  for  personal  injury  is.  in  my  opinion,  dearly 
assessable  with  reference  to  weekly  wages  or  earnings 
earned  before  the  injury  and  weekly  earnings  or  wages 
e&med  after  the  injury,  and,  ia  my  opinion,  trade  profits  in 
&  business  are  no  more  to  be  taken  into  account  than  in- 
come of  real  estate.  It  may  well  be  that  the  work  in  respect 
of  which  wages  are  earned  aftor  an  accident  need  not 
be  ejusdem  generis  with  the  work  in  respect  of  which 
wages  were  earned  before  the  accident,  and  thore  is 
authority  in  the  Court  of  Appeal  for  that  view,  but,  in 
my  opinion,  earnings  in  trade  are  not  earnings  within  the 
meaning  of  sched.  l,par.  2,  of  the  Act.    The  application 
fails,  and  must  be  refused  with  costs. 

Against  this  decision  the  employers  appealed. 

The  Workmen's  Compensation  Act  1897  (00  & 
01  Vict,  c  37)  provides  as  follows  : 

.Sched.  I,  par.  I.  The  amount  of  compensation  under 
this  Act  shall  bo  .  .  .  (6)  where  total  or  partial 
incapacity  for  work  results  from  the  injury,  a  weekly 
payment  during  the  incapacity  after  the  aeoond  week 
not  exceeding  fifty  per  cent,  of  his  average  weekly 


Digitized  by  Google 


532— Vol.  xc] 


THE  LAW  TIMES. 


iJono  25,  1904. 


Ct.  or  App.] 


ings  during  the  previous  twelve  months,  if  be  bu  been  I 
so  loaf  employed,  but  if  sot,  then  for  any  leee  period 
during  whioh  be  haa  beea  in  the  employment  of  the  same 
employer,  snob  weekly  payment  not  to  exoeed  one 

pound. 

Pat.  2.  In  fixing  the  amonnt  of  the  weekly  payment, 
regard  shall  be  had  to  the  difference  between  the  amount 
of  the  average  weekly  earnings  of  the  workman  before 
the  accident  and  the  average  amount  whiah  he  ia  able  to 
earn  after  the  aocilent,  and  to  any  payment  not  being 
wages  which  be  may  receive  from  the  employer  in 
reepect  of  hie  injury  dnriog  the  period  of  hie  inoapasity. 

Arthur  PowtU,  K.C.  {W.  Addington  Willi*  with 
faim)  for  the  employers — Under  ached.  1,  par.  2, 
the  question  with  regard  to  the  workman  that 
the  County  Court  jndge  had  to  consider  was  what 
ia  "  the  average  amonnt  which  he  is  able  to  earn  " 
after  the  accident.  The  learned  County  Conrt 
judge  said  that  those  words  ought  to  be  limited  to 
mean  "  the  average  amount  of  wages  which  he  is 
able  to  earn."  But  the  words  of  the  paragraph 
are  quite  general,  and  there  is  nothing  to  justify 
the  limitation  that  the  learned  judge  imposed  on 
them.  Here  the  workman  has  worked  since  the 
accident  in  the  baker's  business  he  has  started , 
and  in  that  business  he  has  earned  money. 
Though  he  is  not  in  the  employment  of  anyone 
but  himself,  yet  he  is  able  to  earn  money,  and  it 
is  only  fair  that  the  amount  of  his  earnings 
should  be  taken  into  consideration  in  assessing 
the  compensation  he  ia  entitled  to.  Par.  1  (6)  has 
reference  to  the  earnings  received  by  a  workman 
as  wages  from  an  employer,  because  the  very 
foundation  of  a  claim  for  compensation  is  that 
the  injury  has  been  received  while  in  the  service 
of  an  employer.  But  the  same  considerations  do 
not  apply  to  par.  2.  Under  that  paragraph  the 
question  is  as  to  the  general  ability  of  the  work- 
man to  earn  money,  whether  aa  wages  or  not.  The 
court  baa  several  times  held  that  the  earnings  of  a 
workman  after  the  accident,  which  are  to  be  con- 
sidered, are  not  limited  to  wages  at  the  same 
work  as  that  on  which  he  was  employed  before 
the  accident,  or  even  at  work  ejusdem  generis  : 
Iron*  v.  Dario,  80  L.  T.  Kep.  673  ;  (1899)  2  Q.  B. 
330; 

ChindUr  v.  Smilh  and  8on,  81  L.  T.  Rep.  317 ; 

(1899)  2  Q.  B.  500  ; 
Pomphny  v.  8outhwark  Fru»,  83  L.  T.  Rep.  468; 

(1901)  1  Q.  B.8C. 

Stuart  Btvan  for  the  workman. — Par.  2  directs 
regard  to  be  had  between  what  the  workman 
earned  before  the  accident  aud  what  he  ia  able  to 
earn  afterwards.  That  means  that  his  wage- 
earning  capacity  before  the  accident  ia  to  be  com- 
pared with  his  wage-earning  capacity  after  the 
accident : 

Crovfisld  and  Son*  Limited  v.  Tanian,  82  L.  T. 
Rep.  813  ;  (1900;  2  ^.  B.  029. 

There  Smith,  L.J.  said  that  tched.  1,  par.  12, 
means  that  in  cases  where  a  weekly  payment  has 
been  ordered  and  the  injured  workman  gets 
better  in  health  "  and  earns  better  wages,"  the 
employer  may  apply  for  a  review.  If  the  employers 
are  right  in  this  case,  and  par.  2  applies  to  earn- 
ings other  than  wages,  these  applications  to 
review  will  lead  to  the  incurring  of  great  trouble 
and  expense.  It  will  be  open  to  employers  to 
argue  all  sorts  of  points  as  to  what  course  it  is 
possible  for  an  injured  workman  to  pursue  with 
the  view  of  making  money.  Moreover,  there  will 
be  great  difficulties  with  regard  to  the  medical 
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examination  which  is  provided  for  by  par.  11.  as 
all  sorts  of  questions  aa  to  the  general  capabilities 
of  the  workman  will  have  to  be  gone  into.  The 
arbitrator  will  also  have  to  go  into  discussions  as 
to  any  property  the  workman  may  have,  and  how 
he  could  utefufly  employ  it  with  a  view  to  earning 
money  by  patting  it  into  some  trade  or  other- 
wise. 

Collins,  M  R.  —  This  is  an  appeal  by  the 
employers  from  a  decision  of  the  late  Judge 
Martineau.  An  award  for  a  weekly  payment  was 
made  under  the  Workmen's  Compensation  Act 
181*7,  and  the  question  is  whether,  upon  an  appli- 
cation under  ached.  1,  par.  12,  to  review  that 
award,  the  fact  that  the  workman  was  making 
money  by  means  of  a  trade  or  business  conducted 
by  himself  ought  or  ought  not  to  be  taken  into 
consideration.  The  learned  County  Court  judge 
held  that  it  was  not  an  element  to  be  taken 
into  consideration,  and  that,  however  pros- 
peroua  the  trade  or  business  of  the  work- 
man might  have  become,  it  afforded  no  ground, 
for  reducing  the  amount  of  the  weekly  pay- 
ment that  bad  been  originally  awarded  aa 
compensation.  That  conclusion  was  arrived  at 
by  the  County  Court  judge  on  the  construction 
of  the  Act.  Now,  par.  1  (6)  of  sched.  1  provides 
thus:  [His  Lordship  read  it.]  As  was  pointed 
out  in  the  course  of  the  argument,  that  clause 
assumes  that  up  to  the  time  of  the  injory  the 
workman  baa  been  earning  wages  from  an  em- 
ployer. Then  comes  par.  2,  which  ia  the  para- 
graph on  which  the  question  in  dispute  really 
turns.  It  is  this :  [His  Lordship  read  it.]  In> 
the  present  case  the  workman  was  earning  wages, 
at  37*.  a  week  at  the  time  of  the  accident,  and  the 
compensation  awarded  to  him  was  a  weekly 
payment  of  18*.  Gd.  Now,  it  appears  that  since- 
the  accident  he  has  started  a  small  business  as  a 
baker,  out  of  which  he  gets  a  weekly  return  of 
40*.  He  is  helped  in  the  business  by  his  wife, 
his  son,  and  his  daughter.  The  County  Court/ 
judge  has  not  found  with  any  exactness  the 
amount  of  the  actual  profit  derived  from  tbe> 
business  which  can  be  considered  as  doe  to  the 
workman's  own  exertions,  because  he  held  that 
that  amount  had  nothing  to  do  with  the  question, 
that  waa  really  being  discussed  before  him.  He 
was  of  opinion  that  the  amount,  whatever  it  was, 
was  not  **  wages  "  earned  by  the  workman  from 
one  employer,  and  was  therefore  not  a  matter 
which  ought  to  be  taken  into  consideration.  It 
seems  to  me  that  the  County  Court  judge  has  put 
too  narrow  a  construction  upon  the  Act  The 
words  of  par.  2  do  not  expressly  exclude  any 
earnings  otber  than  wages  received  from  an 
employer.  It  is  true  that  the  average  weekly 
earnings  earned  before  an  accident  mean  wages 
earned  from  an  employer.  But  the  Legislature's 
intention  was  to  compensate  an  injured  workman 
for  his  loss — that  is  to  say,  his  loss  of  earning 
power — and  therefore,  I  think,  the  average  amount 
which  the  workman  is  able  to  earn  after  the  acci- 
dent ought  not  to  be  limited  in  its  meaning  so  aa 
to  exclude  everything  except  what  he  receives 
by  way  of  wages  from  an  employer.  The  highest 
weekly  payment  that  the  Act  allows  to  be  awarded 
as  compensation  is  half  the  average  weekly 
earnings  earned  before  the  accident,  which  shows 
that  compensation  under  the  Act  was  not  in- 
tended to  be  a  complete  compensation.  If  a 
review  of  the  weekly  payment  is  desired  under 
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par.  12,  the  whole  situation  mast  be  looked  at. 
The  arbitrator  should  find  oat  how  far  the  work- 
man's  money -earning  capacity  has  been  altered ; 
and,  if  it  is  as  good  as  it  was  before  the  accident, 
the  fact  should  not  be  ignored,  even  though  the 
money  made  by  the  workman  is  not  received  by 
him  as  wages  paid  him  by  an  employer.  In  the 
present  case,  therefore,  the  County  Court  judge 
should  have  taken  into  consideration  the  earnings 
of  the  workman  in  his  trade  or  business  and 
given  them  their  due  weight.  The  appeal  must 
be  allowed,  and  the  case  will  go  back  to  the 
County  Court  judge  to  consider  it  upon  all  its 
merits. 


Homer,  L.J.— I  am  of  the  same  opinion.  It  is 
clear  upon  the  evidence  that  the  workman  is 
getting  something  from  his  baker's  business. 
How  much  he  himself  is  earning  should  be  in- 
quired into,  and  the  case  must  therefore  be  sent 
back  to  the  County  Court  judge.  The  words  in 
par.  2,  "  the  average  amount  which  he  is  able  to 
earn  after  the  accident,"  are  not  limited  in  meaning 
to  the  amount  which  can  be  earned  as  wages  paid 
by  a  master.   A  man  may  be  his  own  master. 

Mathew,  LJ. — I  am  of  the  same  opinion. 

The  workman  in  this  case  has  been  employing 

himself  since  the  accident,  and  it  seems  to  me 

that  the  money  that  he  is  earning  in  this  way 

should  be  taken  into  consideration  upon  the 

application  for  a  review.  A       ,   „  , 

rr  Appeal  allowed. 

Solicitors  for  the  employers,  Treadwell  and 
Aylwin. 

Solicitors  for  the  workman,  J.  K.  Xye  and 
Treacher,  Brighton. 


HIGH  COURT  OF  JUSTICE. 

CHANCERY  DIVISION. 
Wednesday,  Feb.  IT. 
(Before  Kekewich,  J.) 
Plews  r.  Samuel,  (<i) 

Vendor  and  purchaser — Specific  performance — 
Vendor*'  possession — Receipt  of  rentt  due  from 
tenant*  before  date  of  contract  after  date  for 
completion — Allocation  of  receipt*. 

Where  a  vendor  remain*  in  potteuion  after  the 
date  fixed  for  completion  of  the  purchase,  the 
completion  having  been  delayed  by  no  fault  on 
the  purchaser'*  part,  and  receive*  tnterett  in  lieu 
of  rent*  by  hi*  own  choice  after  the  date  for  com- 
pletion but  ttill  receive*  the  rent*,  he  it  not  at 
liberty  a*  againit  the  purchaser  to  allocate  any 
part  of  *uch  rentt  to  received  to  arrears  of  rente 
due  to  himtelf  from  tenant*  either  before  the 
date  of  the  contract,  or  eubiequently  before  the 
date  fixed  for  completion  of  the  purchase. 

Action  by  the  vendors  for  specific  performance 
by  the  defendant  of  an  agreement,  dated  the  -4th 
Feb.  1902,  for  the  sale  of  leasehold  premises, 
Nob.  172, 173,  and  174,  Bute-street,  Cardiff. 

There  was  a  counter-claim  by  the  defendant 
asking  for  an  account  of  rents  received  by  the 
plaintiffs,  or  which  would  have  been  received  but 
for  their  wilful  default. 

The  13th  condition  of  sale,  stated  to  be  part  of 
the  "General  Conditions  of  Sale  of  the  Incor- 

(«)  Reported  by  W.  P.  Pais,  Esq.,  Parris'.iT  at  Law. 


porated  Law  Society  for  Cardiff  and  District," 
provided  that : 

The  rente,  profits,  or  possession,  of  the  property  will 
be  reoeived,  or  retained,  and  the  outgoing  discharged, 
by  tbe  vendor  op  to  the  time  appointed  for  completion, 
and  as  from  the  i»a«  time  the  rent*  and  profits  (if  any) 
•hall  belong  to  the  pnrobaser,  and  all  outgoings  shall 
bo  paid  by  him,  bat  he  shall  not  be  l«t  into  tbe  actual 
possession,  or  receipt  of  the  rents  and  profits,  nntil  the 
completion  of  tbe  purchase.  All  current  rents  and 
ongoing*  shall,  for  the  purposes  of  these  conditions,  be 
apportioned  between  the  vendor  and  tbe  purchaser,  end 
paid  with  or  deducted  from  the  purchase  money,  such 
apportionment  in  cue  of  diapnte  beiog  msdo  by  the 
auctioneer   .    .    .   whose  decision  shall  be  final. 

The  action  now  came  before  the  court  upon  an 
agreed  "  statement  of  facts  "  bet  ween  the  parties 
in  the  following  terms,  in  which  tbe  facts  and 
questions  for  consideration  by  the  court  are  set 
out: 

1  By  an  agreement  made  tbe  24th  F«b.  1902  tbe 
plaintiff*  agreed  to  sell  and  the  defendant  agreed  to  pur- 
chase certain  leasehold  properties  described  in  the  par. 
tioolara  of  aale  therein  referred  to  and  being  Noa.  172, 
173,  and  174,  Bute-etreet,  Cardiff,  anbjeotto  tbe  condi- 
tions of  aale  therein  referred  to  ao  fares  the  same 
applied  to  a  aale  by  private  contract.  Tbe  aaid  agree- 
ment was  contained  in  a  memorandum  of  that  date 
bifrned  by  tbe  defendant. 

2.  The  said  promisee  Noa.  172  and  174,  Buto-atroct 
were  stated  in  the  said  particulars  of  sale  t>  b*  then 
let  at  the  respective  rent*  of  II.  2s.  6d.  per  week  and 
11.  7s.  (id.  per  week,  the  landlords  paying  all  ouigoinga. 

3.  Tbe  aaid  oonditiona  of  sale  provided,  amongst 
other  things,  that  the  purchase  should  be  completed  on 
tbe  18th  March  1902,  and  that,  if  the  purchaser  ahoald 
not  oompletetbe  pnrohate  at  the  time  appointed  and  tbe 
aale  should  not  be  annulled ,  he  abonld  pay  interest  on 
tbe  unpaid  purchase  money  after  tbe  rate  of  61.  per 
centum  per  annum  from  that  day  until  tho  same  should 
be  paid,  or  the  vendors  might,  at  their  option,  take  the 
rente  of  the  property  for  tbe  same  period. 

4.  Under  the  circumstances  next  hereinafter  ttated 
the  defendant  did  not  complete  tbe  purohaie  on  the  19th 
Mar  oh  1902.  Shortly  after  the  date  of  the  aaid  agree- 
ment, the  defendant  contended  that  he  was  entitled  to 
a  conveyance  of  certain  other  premises  in  addition  to 
those  comprised  therein.  The  plaintiffs  in  consequence 
iiBued  a  summons  under  tho  Vendor  sod  Purchaser  Act 
1874,  and  as  tbe  result  it  was  decided  that  the  said  con- 
tention wae  not  austai  cable.  Pending  the  decision  of 
the  aaid  summons  tho  plaintiffs  remained  in  possession 
of  the  premiai  a  oom prised  in  tbe  laid  agreement. 

5.  At  the  date  or  the  aaid  agreoment  enme  amounting 
to  311.  1*.  and,  at  the  date  fixed  for  oompletion,  sums 
amounting  to  34J.  were  owing  by  tenants  of  the  said 
premises  for  arrears  of  rent  Thie  tbe  defendaxt  did 
not  know  till  long  after,  bnt  he  did  not  make  any 
inquiries  of  the  plaintiff*  on  the  aubjeot 

6.  Subsequently  to  tbe  date  fiaed  for  oompletion  aod 
while  they  were  in  such  possession  aa  aforeeaid,  the 
plaintiffs  received  from  the  aaid  tenants  the  rents 
appearing  by  tbe  apportionment  account  rendered  by 
the  plaintiff  a. 

7.  Tbe  defendant  has  long  ainoe  accepted  the  plain- 
tiffs' title. 

8.  The  plaintiffs  have  loog  ainoe  elected  to  receive 
interest  on  the  unpaid  purch&te  money. 

9.  Oo  tbe  9th  March  1903,  when  completion  was 
about  to  taks  place,  the  plaintiffs  i ordered  an  apportion- 
ment accoont  made  out  on  the  footing  that  they  were 
entitled  as  against  the  defendant  to  apply,  ont  of  the 
auma  received  from  tbe  said  tenants,  the  »am  of  34J.  in 
payment  of  the  said  arrears.  The  defendant  refused  to 
acknowledge  the  claim,  and  tendered  the  full  amount  of 
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the  purchsae  money  on  the  footing  that  the  plaiatiffe 
were  not  entitled  10  to  apply  the  said  ram  of  341.  or  any 
part  thereof. 

10.  On  the  lit  May  1903  this  aotion  wu  brought. 
The  defendant  by  hie  defence  pleaded  that  his  liability 
to  pay  the  341.  aforenaid  wW  the  only  qneetion  in 
dispute,  and  that  he  had  tendered  all  othsr  moneys 
and  brought  all  such  other  moneye  into  court  ac- 
cordingly, 

11.  On  the  10th  Ang.  1903  the  plaintiff*  for  the  firat 
time  informed  the  defendant  that  2!.  19».  of  the  341. 
aforesaid  accrued  between  the  24th  Feb.  and  the  18th 
March  1902. 

12.  To  the  agreement  and  other  document*  aforesaid, 
and  to  the  pleadings,  the  parti m  are  at  liberty  to  refer, 
and  the  judge  ie  to  be  at  liberty  to  draw  any  inference 
of  fact.  The  questions  for  the  decision  of  the  oonrt  are  : 
(1)  Whether  the  plaintiff*  axe  entitled  to  retain  oat  of 
the  sums  so  received  as  aforesaid  the  said  snm  of  341., 
or,  alternatively,  the  said  snm  of  341.  less  the  said  snm 
of  21.  19*.  (2)  By  whom  the  costs  of  this  action  onght 
to  be  paid. 

This  statement  was  signed  by  the  agents  for 
the  solicitors  for  the  respective  parties  to  the 
action. 

The  plaintiffs  furnished  an  account  showing 
they  had  collected  '371.  in  respect  of  rents  of  the 
property  sold. 

MacSwintuy  for  the  plaintiffs.  —  The  vendors 
are  only  constructive  trustees  of  the  rents,  and, 
being  in  possession,  are  entitled  to  appropriate 
them  to  wipe  off  the  arrears  due  to  them  before 
the  date  of  the  agreement  according  to  the  rule 
in  Clayton'*  case  (1  Mer.  585) : 

Lytaght  v.  Edtrnrds,  34  L.  T.  Rep.  787  ;  per  Jca»el. 
M.R.,  at  pp.  789,  790  ;  2  Cb.  Div.  499. 

The  defendant  had  no  interest  in  the  property 
before  the  date  of  the  agreement  for  sale,  and  is 
wrong  in  charging  the  plaintiffs  with  wilful  default 
before  that  date.  The  341.  may  be  regarded  as 
outgoings  in  respect  of  the  property.  The  legal 
position  of  a  vendor  remaining  in  possession  is 
shown  in  Foster  v.  Deacon  (3  Madd.  394).  He  is 
not  to  be  held  liable  for  wilful  default,  as  in  the 
case  of  a  mortgagee  in  possession :  (per  Knight 
Bruce,  L.J.  Sherwin  v.  ShaJupear,  5  De  G.  M. 
&  6.  517,  at  p.  531).  In  the  case  of  a  trustee,  a 
special  case  ought  to  be  made  out  to  charge  him 
with  wilful  default.  Wilful  default  will  not  be 
presumed,  and  here  there  is  no  evidence  that  the 
vendors  have  not  dealt  properly  with  the  property. 
Further,  one  case  of  wilful  default  must  be 
proved  : 

Fry  on  Specifio  Performance,  p.  590  el  *«<].,  4th  edit. 
It  was,  as  your  Lordship  held,  through  the 
purchaser's  default  that  tue  purchase  was  not 
completed  before.  There  is  no  evidence  that  the 
rents  were  paid  to  the  vendors  in  respect  of 
current  rents.  They  were  only  bound  to  pay  the 
outgoings  out  of  the  estate,  not  from  their  own 
pockets.  This  is  really  a  question  of  which  of 
two  innocent  parties  should  suffer  for  the  default 
of  the  tenants.  The  purchaser  says  that,  the 
vendors  being  entitled  to  interest,  rents  and 
interest  are  mutually  destructive.  The  purchaser 
is  only  entitled  to  so  much  of  the  34/.  as  accrued 
between  the  dates  of  the  contract  and  that  for 
completion  of  the  purchase,  if  he  is  entitled  to 
anything. 

P.  Ogden  Lawrence,  K.C.  and  Ashton  Cross  for 
the  purchaser. — The  legal  position  of  a  vendor 
remaining  in  possession  after  the  time  fixed  for 


completion  of  the  contract  is  laid  down  by  your 
Lordship  in  Royal  Bristol  Permanent  Building 
Society  v.  Bomash  (57  L.  T.  Rep.  179 ;  3o  Cb. 
Div.  390).  The  rule  laid  down  by  Lord  Selborner 
L.C.  in  Phillips  v.  Silvester  (27  L.  T.  Rep.  840; 
L.  Rep.  8  Oh.  173),  where  his  Lordship  in 
substance  says  that  the  vendor  in  possession 
under  a  contract  of  sale  is  a  trustee  for  the 
purchaser,  is  preferable  to  that  in  Sherwin  v. 
Shakspear  (ubi  sup.).  Inferences  of  fact  may  be 
drawn  under  the  statement  in  this  case.  The 
vendors  admit  the  receipt  of  rents  after  the  date 
fixed  for  completion  of  the  agreement,  and  they 
must  show  that  they  have  been  paid  in  respect 
of  rents  accruing  before  the  18th  March  190*2. 
They  suggest  that  we  ought  to  lose  the  arrears 
of  rent.  That  is  absolutely  contrary  to  the  cases 
as  to  where  a  trustee  is  in  possession  of  the  trust 
••state.  Lord  Selborne,  L.C.  likens  the  position 
of  the  vendor  to  that  of  a  trustee  who  has  been 
farming  the  estate  in  such  a  way  that  the  defen- 
dant will  lose  his  money.  It  is  for  the  vendors 
to  show  that  these  tenants  could  have  been 
ejected.  From  the  date  for  completion  the 
vendors'  position  changed  from  that  of  a  bene- 
ficiary or  tenant  for  life  to  that  of  a  trustoo,  and 
the  purchaser  does  not  carry  the  account  further 
back  than  that  date.  Up  to  then  the  vendors 
could  forego  arrears  of  rent.  On  electing  to 
take  interest  they  became  trustees  of  the  rente 
and  profits.  They  could  have  elected  to  take  the 
rente  up  to  the  date  of  actual  completion.  From 
that  time  they  became  trustees  of  the  rents  and 
corpus  of  the  estate. 

McteSwinney  in  reply. — The  vendors  do  not 
deny  that  they  are  trustees,  but  only  in  a  modified 
sense: 

Royal    Britlol  Permanent    Building    Society  v. 
Bomnth  (uoi  sup  )  ; 

Dart's  Vendors  &  Purchasers,  283,  284,  0th  edit. 
Plaintiffs  might  have  distrained  for  arrears,  even 
if  they  could  not  eicct  The  vendors  need  not 
tell  their  purchaser  that  there  are  rents  in  arrear, 
and  the  13th  condition  of  sale  gives  them  the 
right  to  charge  them  against  the  purchaser. 

Kkkewich,  J. — The  statement  of  facte  in  this- 
case  raises  a  nice  point,  and  one  which  is  certainly 
not  covered  by  authority.  There  are  somo  older 
cases  touching  on  the  question,  but  there  are  also- 
some  more  modern  cases  laying  down  what  is  the 
relation  of  vendor  and  purchaser,  or  rather  of 
vendor  and  purchaser  in  cases  in  which  the 
vendor  remains  in  possession  of  the  property  he 
ba«  sold  after  the  date  in  the  contract  fixed  for 
the  completion  of  the  purchase.  One  of  the 
more  instructive  cases  is  that  of  Lysaght  v. 
Edwards  (ubi  sup.),  in  which  the  Master  of  the 
Rolls  (Sir  George  Jessel)  examines  many  autho- 
rities and  lays  down  a  rule  of  his  own.  There 
the  question  was  whether  land  included  in  a  con- 
tract for  sale  passed  under  a  devise  by  the 
vendor  of  trust  estates,  and  it  was  held  that  it  did 
so  pass,  and  that  raised  a  further  question  whether 
a  vendor  might  be  properly  called  a  trustee  after 
the  date  of  the  contract.  I  will  not  really  refer  to 
the  case  further  than  to  say  that  Sir  George  Jessel 
held  that  he  was  a  trustee,  and  he  says  at  p.  789  : 
"  In  the  same  way  a  correlative  liability  applies 
to  the  vendor  in  possession.  He  is  not  entitled 
to  treat  the  estate  as  his  own.  If  he  wilfully 
damages  or  injures  it,  he  is  liable  to  the  pur- 
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chaser,  and,  more  than  that,  he  is  liable  if  he  does 
not  take  reasonable  care  of  it.   So  far  he  is 
treated  in  all  respects  as  a  trustee,  subject,  of 
course,  to  his  right  to  be  paid  the  purchase 
money  and  his  right  to  enforce  his  security 
against  the  estate.'    The  relation  of  vendor  and 
purchaser  is  further  illustrated  by  the  case  of 
Phillips  v  Silvester  (utri  tup.),  a  case  of  consider, 
able   importance,  and  there  are  other  cases 
showing  that  a  vendor  may  be  made  liable,  as  he 
there  was,  for  neglect  to  take  care  of  the  property ; 
and  by  cases  which  show  that  he  can  be  charged 
with  wilful  default,  a  deduction  which  follows 
from  Phillips  v.  Silvester  (ubi  sup.).    All  those 
cases  dealt  with  contract  of  sale,  the  relation 
constituted  by  a  contract  capable  of  being  enforced 
in  proceedings  for  specific  performance,  and  in 
them  everything  is  laid  down  subject  to  the 
contract  being  eventually  performed.   Then,  of 
coarse,  if  the  contract  is  not  performed  by  the 
purchaser,  if  the  vendor  was  in  possession,  it  may 
be  for  many  months  or  years,  as  trustee  for  the 
purchaser,  that  relation  is  discharged  between 
them,  and  nothing  could  be  said  against  the 
vendor   for   neglect  or  misfeasance.    If  the 
vendor  obtained  a  judgment  for  specific  per- 
formance  and    that  was  set  aside   by  the 
House  of  Lords,    he   would  be  and  remain 
owner  of  the  estate  in  possession  free  from 
liability.     That  illustrates  the   very  peculiar 
position  in  which  he  stands.    He  is  a  trustee, 
and  under  obligations,  in  a  very  modified  sense. 
The  present  case,  however,  raises  a  new  question, 
and  I  am  bound  to  consider  his  position  and  the 
relations  subsisting  after  the  expiration  of  the 
time  before  the  day  "fixed  for  completion  "  when 
he  no  longer  remains  in  unqualified  possession, 
but  from  the  time  from  which  the  purchaser  is 
entitled  to  the  rents  and  profits — that  is  usually, 
according  to  the  common  form,  the  day  ixed  for 
the  completion  of  the  purchase — not  necessarily, 
however,  for  they  can  fix  another  day.   Thus  in 
commercial  contracts  it  iB  very  usual  to  fix  another 
day,  and  one  even  prior  to  the  date  of  the  con- 
tract, as  when  a  purchaser  takes  a  business  from 
January  which  is  sold  in  July.   So,  too,  it  might 
be  fixed  as  regards  lands.    There  is  no  reason 
why,  if  the  parties  find  it  convenient  so  to  con- 
tract, they  might  not  say  the  time  "fixed  for 
completion  "  should  be  an  earlier  day  than  usual, 
and  the  purchaser   should  be  entitled  to  the 
rents  and  profits.    Here  it  was  the  18th  March 
1902  from  which  the  purchaser  was  entitled  to 
the  rentB  and  profits  and  liable  to  pay  interest  on 
unpaid  purchase  money.   But  completion  did  not 
— aa  happens  in  very  many  cases — take  place  on 
that  day.   The  vendors  still  remained  in  pos- 
session.  There  was  no  default  in  them,  or,  in  a 
legal  sense,  in  the  purchaser  either.  The  point  the 
purchaser  raised  was  a  proper  one  to  take.  From 
that  date,  the  vendors  being  still  in  possession, 
they  elected  to  receive  interest  in  lieu  of  rents 
and  profits  as  tbey  were  entitled  to  do.  but 
they  continued  to  receive  the  rente.   The  pro- 
perty  was  let  to  weekly  tenants,  and  after  that 
date  tbey  received  the  rents  which  they  say  they 
are  entitled  to  appropriate  or  allocate  to  rents  in 
arrear,  and,  as  a  result,  to  put  into  their  own 
pockets  the  rents  so  received.   And  that  involves 
a  difference  in  the  accounts  of  some  34Z.  This 
raises  an  important  question.    If  there  were 
nothing  else  in  it,  I  should  have  thought  that  the 
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vendors  could  properly  say  —  the  tenants  not 
having  appropriated  the  payments  made  by  them 
— "  We  can  appropriate  the  rents  to  any  part  we 
please  of  the  rents  due  to  us.  We  appropriate 
them  to  the  weeks  before  the  18th  March."  It  is 
argued  that,  even  if  this  is  so,  they  might  be  liablo 
and  the  purchaser  entitled  to  recover  because  at 
the  time  of  payment  the  vendors  were  liable  for 
wilful  default.  I  need  not  say  any  more  about 
that.  What  the  plaintiffs  really  say  is  that  they 
may  appropriate  as  they  are  only  trustees  in  a 
modified  sense.  Their  dnty — I  am  considering 
nothing  about  wilful  default  —  was  to  get  in 
and  bold  the  rents  for  the  purchaser,  to  whom 
they  belong,  but  their  interest  is  to  appro- 
priate to  the  prior  arrears.  Beyond  that  they 
have  an  interest  as  absolute  owners  in  case  the 
purchaser  failed  to  complete.  Their  interest  is  to 
say  that  the  rents  in  question  were  paid  them  in 
respect  of  the  period  before  the  18th  Mnrch  1902. 
Clearly  their  duty  lies  the  other  way.  There  is  a 
conflict  between  interest  and  duty.  When  there 
is  a  conflict  of  duty  and  interest  as  between 
trustee  and  cestui  que  trust,  duty  must  prevail. 
And  if  duty  has  not  prevailed  in  fact,  the  court 
will  insist  upon  the  duty  being  performed.  The 
matter  being  open,  I  am  to  see  that  the  result 
is  as  it  would  be  if  duty  prevailed,  if  the 
vendors  really  received  these  rents  for  the  pur- 
chaser to  whom  they  belonged.  They  did  not 
intend  to  hand  them  over,  but  they  cannot  set 
up  their  interest  against  their  duty.  They  must 
account  for  the  rents  to  the  purchaser.  The 
plaintiffs  are  entitled  to  the  costs  of  the  counter- 
claim ;  the  purchaser  to  the  general  costs  of  the 
action. 

Solicitors :  Bower.  Cotton,  and  Bower,  for 
Stephens,  David,  and  Co.,  Cardiff;  Windybank, 
Samuell,  and  Laurence,  for  Lewis,  Morgan,  and 
Box,  Cardiff. 

Wednesday,  March  9. 

(Before  Kekkwich,  J.) 

Johnson  v.  Whitaker.  (a) 

Practice  —  Discovery  —  Production  —  Privilege  — 
Further  affidavit  —  Sufficiency  —  Omission  of 
statement  by  party  that  documents  for  which 
protection  is  claimed  contain  nothing  impeach' 
ing  hit  own  case. 

In  an  action  to  enforce  the  right  to  profit  made 
upon  an  alleged  joint  purchase  and  resale  of 
land  and  an  account,  defendant  had  counter- 
claimed  for  specific  performance  of  an  alleged 
agreement  between  him  and  the  plaintiff  as  to 
certain  properties  purchased  by  dejendant  and, 
as  alleged,  by  the  plaintiff  and  defendant  jointly 
and  payments  to  be  made,  for  a  sale,  and  the 
execution  of  a  proper  conveyance. 

Defendant  in  an  affidavit  of  documents  had  sworn 
that  he  objected  to  produce  certain  documents 
on  the  ground  that  they  related  only  to  his  own 
case,  and  did  not  tend  to  prove  or  support  the 
plaintiff's  case. 

Held,  that  the  affidavit,  according  to  the  dicta  in 
the  case  of  Morris  v.  Edwards  (63  L.  T.  Rep. 
26  ;  15  App.  Cos.  309)  in  the  House  of  Lords, 
as  followed  by  the  Court  of  Appeal  in  Attorney - 
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General  v.  Mayor  and  Corporation  of  Newcastle- 
upon-Tyne)  81  L.  T.  Rep.  311 ;  (1899)  2  Q.  B. 
478)  teat  technically  tujhcient,  although  not 
containing  the  ttatemtnt  that  the  dosumentt 
for  which  privilege  teat  claimed  contained 
nothing  impeaching  hit  own  case. 

Adjourned  summons. 

This  was  an  application  on  behalf  of  the  plain- 
tiff,  John  Harral  Johnson,  that  the  defendant 
might  be  ordered  within  seven  days  after  service 
of  the  order  to  file  a  further  fall  and  sufficient 
affidavit  of  documents. 

Plaintiff  and  defendant  had,  prior  to  1900,  been 
engaged  in  several  transactions  consisting  of  the 
buying  and  selling  of  land  at  a  profit  on  their 
joint  account,  the  plaintiff  doing  the  commercial 
work  and  the  defendant,  a  solicitor,  the  legal 
without  charge,  expenses  to  be  repaid,  and  net 
profit  divided  equally  between  them. 

A  property  known  as  the  Gower-street  pro- 
perty at  Leeds  had  been  purchased  about  July 
1900,  and  conveyed  to  plaintiff  as  trustee  and 
agent  for  himself  and  defendant  by  deed  of  the 
3 1st  July  1000.  expressed  to  be  made  between 
Richard  Thomas  Otley  Robinson  and  the 
plaintiff.  Defendant  agreed  to  resell  at  a 
profit,  and  it  was  conveyed  by  plaintiff  to  the 
purchaser,  Israel  Morris.  Defendant  bad,  as 
plaintiff  alleged,  received  the  purchase  money 
upon  trust  for  himself  and  the  plaintiff  on  their 
joint  account,  and  refused  to  account  for  the 
balance  of  profits. 

The  plaintiff  by  hie  statement  of  claim 
claimed  a  declaration  that  he  wm  entitled  to  one 
moiety  of  the  net  profit  on  the  purchase  and 
resale  of  the  Gower-street  property,  an  account, 
damages,  and  coats. 

Defendant  by  his  statement  of  defence  denied 
that  plaintiff  was  entitled  to  any  part  of  the 
purchase  money  of  the  Gower-street  property, 
and  he  counter-claimed  for  specific  performance 
of  an  alleged  agreement  as  to  the  proceeds  of 
other  lands  conveyed  to  the  plaintiff,  and  of 
arrangements  made  between  the  parties  as  to 
other  property  in  which  they  were  alleged  to  be 
jointly  interested,  as  to  some  of  which  he 
required  the  execution  of  a  conveyance  to  himself 
or  nis  nominee. 

Defendant  in  his  affidavit  of  documents  filed  on 
the  11th  Dec.  1903  admitted  that  he  had  in  his 
pnessession  or  power  documents  relating  to  the 
matters  in  question  in  the  action  set  forth  in 
the  1st  schedule,  but  stated  that  he  objected 
to  produce  those  set  forth  in  the  second  part 
of  that  schedule,  on  the  grounds  that  "they 
relate  only  to  my  own  case,  and  da  not  in 
any  way  tend  to  prove  or  support  the  plaintiff's 
case." 

The  second  part  of  the  1st  schedule  contained 
(inter  alia):  "  13th  8ept.  1900.— Draft  convey- 
ance J.  H.  Johnson  to  Israel  Morris." 

Plaintiff  accordingly  took  out  a  summons  for  a 
further  and  better  affidavit  of  documents. 

W.  H.  Cozent- Hardy  for  the  applicant.— The 
defendant  has  not  sworn  that  the  documents  h* 
objects  to  produce  contain  nothing  impeaching 
the  case  or  title  of  the  defendant:  (Minet  v. 
Morgan,  28  L.  T.  Rep.  573 ;  L.  Rep.  8  Ch.  361. 
which  followed  the  case  of  Combe  v.  Corporation 
of  London,  1  Y.  i  C  C  C.  631  ;  affirmed  10  Jur. 
.17).  The  point  is  most  elaborately  dealt  with 
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in  Bray  on  Discovery,  p.  4!H.  Coming  down 
to  Combe  v.  Corporation  of  London  (ubi  tup.}. 
it  may  be  fairly  stated  that  only  in  actions  of 
ejectment  can  the  statement  that  the  documents 
do  not  impeach  his  own  case  be  omitted  with 
impunity.  The  allegations  that  the  documents, 
do  not  support  hiB  adversary's  case  and  do  not 
impeach  his  own  ought  to  be  coupled :  (Attorney- 
General  v.  Emerton,  48  L.  T.  Rep.  18 ;  10  Q.  B. 
Div.  1»1,  the  case  which  is  always  quoted  in  dis- 
covery cases).  Lindley.  L.J.'s  dictum  in  Buddoi 
v.  Wilkinton  (69  L.  T.  Rep.  427,  at  p.  429 ;  (1893) 
2  Q.  B.  432)  that  "  the  words  '  and  do  not  tend  to 
impeach  the  plaintiff's  title '  may  apparently  be 
omitted  in  the  affidavit;  but  their  omission  does 
not  affect  the  sufficiency  of  the  affidavit "  is  relied 
on  by  the  other  side.  Attorney-General  v.  Mayor 
and  Corporation  of  Nexccattle-upon-Tyne  (81  L.  T. 
Rep.  311 ;  (1809)  2  Q.  B.  478),  where  the  Court  of 
Appeal,  varying  the  order  of  the  Divisional  Court, 
held  that  the  affidavit  need  not  state  that  the 
documents  for  which  the  chum  of  privilege  is 
made  do  not  contain  anything  impeaching  the 
case  of  the  defendant,  was,  like  Morru  v.  Edward* 
(63  L.  T.  Rep.  26;  15  App.  Caa.  309),  in  substance 
an  action  of  ejectment  (vide  argument  at  p.  313, 
81  L.  T.  Rep.).  If  that  is  so.  it  has  no  bearing  on 
the  present  case,  for  it  is  admitted  that  in  actions 
of  ejectment  and  other  similar  cases  the  words  in 
question  need  cot  be  inserted.  Smith,  L.J., 
at  p.  313  of  81  L.  T.  Rep.,  states  that  Attorney- 
General  v.  Mayor  and  Corporation  of  Newcastle- 
upon-Tyne  (ubi  tup.)  was  so  decided  in  deference 
to  the  generality  of  the  expressions  of  the  noble 
and  learned  Lords  in  Morrie  v.  Edward*  {ubi  tup.). 
It  is  quoted  in  the  Annual  Practice  for  1904, 
at  p.  394.  Yaughan  Williams,  L.J.  does  confine 
his  remarks  in  that  case  to  such  a  case  as  that 
before  his  Lordship.  After  the  decision  in 
Minet  v.  Morgan  (ubi  tup.),  the  form  of  affidavit 
in  use  contained  the  words  as  to  not  tending  to 
impeach  the  defendant's  case.  Budden  v. 
Wilkinton  (ubi  tup.)  was  decided  as  nob 
being  a  case  in  which  the  plaintiffs  possession 
of  the  locut  in  quo  was  in  dispute,  and  that 
therefore  the  plaintiff  could  not  succeed  by  the 
weakness  of  the  defendant's  title.  Lord  Sel borne, 
L.C.  gave  the  form  in  Minet  v.  Morgan  (ubi 
tup.)  his  sanction,  and  James,  L.J.  followed  the 
case  in  Ha»lingt  Corporation  v.  Ivall  (L.  Rep. 
8  Ch.  1017).  There  is  nothing  in  the  cases 
reported  since  1812  to  alter  the  practice  of  1842 
as  to  the  necessity  for  inserting  the  words  as  to 
impeachment.  Applicant  asks  for  production, 
not  only  for  a  further  and  better  affidavit.  He 
say  a  the  Gower-street  property  is  partly  his ; 
defendant  says  it  is  altogether  his.  Order  XXXI., 
r.  19,  A  (2),  was  also  referred  to. 

Warrington,  K.C.  and  H.  M.  Humphry  were  not 
called  upon  on  this  point. 

Kekewich,  J. — There  are  three  questions 
raised  for  decision.  The  first  relates  to  whether 
privilege  is  sufficiently  claimed  as  to  documents 
set  out  in  the  second  part  of  the  schedule  in 
the  following  language :  "  The  grounds  of  my 
objection  to  produce  the  said  documents  set  forth 
in  the  second  part  of  the  said  first  schedule  are 
that  they  relate  only  to  my  own  case  and  do  not 
in  anv  way  tend  to  prove  or  support  the  plaintiff's 
case.''  It  is  said  that  that  is  not  enough,  because 
there  are  no  words  that  these  documents  do  not 
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impeach  the  defendant's  case.  Words  of  that 
character,  not  varying  very  much  in  their  nature, 
are  to  be  found  in  all  the  text-books  and  in  very 
many  authorities  from  the  time  of  the  decision  of 
Knight-Bruce,  V.C.  in  Combe  v.  Corporation  of 
London  (ubi  tup.).  That  is  unquestionable,  and 
probably  in  a  carefully  prepared  affidavit  they 
ought  not  to  be  omitted.  It  is  impossible  to  say, 
.titer  what  has  been  said  this  morning,  that  they 
can  be  safely  omitted.  I  have  Mr.  Bray's  book- 
Digest  of  the  Law  of  Discovery— before  me  in 
which  he  explains  in  a  summary  brought  down  to 
the  present  time  (at  p.  40)  the  form  of  claim  for 
protection  of  documents  and  says,  "  It  is  doubtful 
whether  it  can  now  be  insisted  upon  in  any  case." 
I  agree  with  him  that  it  would  be  doubtful  how 
the  matter  would  be  decided.  But,  having  regard 
to  the  decision  of  the  House  of  Lords  in  Morris 
v.  Edwardi  (ubi  tup.)  and  of  the  Court  of  Appeal 
in  Attorney-General  v.  Mayor  and  Corporation  of 
Newcastle-upon-Tyne  (ubi  tup.),  I  am  notat  liberty 
to  treat  the  question  aa  being  open.  It  is  quite 
true  that  in  that  case  the  Attorney-General  was 
treated  as  suing  primarily  as  a  plaintiff  in  an 
action  of  ejectment,  and  that  the  established 
exception  only  covers  actions  of  ejectment,  also 
that  Morris  v.  Edwardt  (ubi  tup.)  was  an  action  of 
ejectment,  and  therefore  what  is  said  there, 
and  by  the  members  of  the  Coutt  of  Appeal  in 
Attorney-General  v.  Mayor  and  Corporation  of 
Newcastle-upon-Tyne  (ubi  tup.),  was  with  reference 
to  the  cases  before  them.  But  the  expressions 
used  by  Lord  Halsbury,  L.C.  and  Lord  HerBchell 
have  no  limit  at  all.  They  go  to  the  whole  practice 
and  not  simply  aa  to  actions  of  ejectment,  and 
their  Lordships  express  themselves  in  the  plainest 
way  as  to  the  necessity  of  having  these  words.  But 
I  will  not  pause  to  quote  Morrit  v.  Edwardt  (ubi 
tup.)  further  because  I  have  the  interpretation  of 
that  decision  by  the  Lords  Justices  in  Attorney. 
General  v.  Mayor  and  Corporation  of  Newcastle- 
upon-Tyne  (ubi  tup.).  They  do  not  say,  so  far  us 
I  can.  see,  that  the  decision  had  any  reference  to 
the  peculiar  character  of  the  action  of  ejectment. 
Smith,  L.J.  lays  it  down  in  general  terms.  His 
Lordship  is  reported  to  have  said:  "I  well 
remember  that  when  I  was  at  the  Bar  the  practice 
after  the  decision  of  the  case  of  Minet  v.  Morgan 
{ubi  tup.)  used  to  be  that  a  party  to  an  action 
who  claimed  that  documents  in  his  possession 
were  privileged  from  production  had  to  state  in 
his  affidavit  that  they  contained  nothing  tending 
to  impeach  hia  own  case."  And  later  (81  L.  T. 
Rep.  313  .-  "  Now  we  are  absolutely  bound  by  that 
decision."  Vaugban  Williams,  L.J.  makes  re- 
marks to  the  same  effect  as  reported.  It  seems 
impossible  for  me  to  get  over  the  decision  of  the 
House  of  Lords  if  the  Lords  Justices  could  not. 
It  would  not  be  respectful  in  me  to  say  that,  the 
Lords  Justices  having  said  the  decision  of  the 
House  of  Lords  is  binding  on  them,  it  is  not  to 
bind  me.  I  am  bound  by  the  decision  of  the 
House  of  Lords.  I  cannot  say,  in  the  face  of 
that,  this  affidavit,  although  it  does  not  follow 
the  common  form  and,  notwithstanding  the 
dictum  of  Lindley,  L.J.  in  Budden  v.  Wilkinson 
(ubi  tup.),  is  not  sufficient.  I  cannot  hold  that 
this  affidavit  is  insufficient.  I  do,  however, 
venture  to  express  the  hope  that  Mr.  Bray  will 
be  able  to  say  in  a  future  edition  of  his  book  that 
there  is  no  doubt  that  the  words  either  must,  or 
need  not  be,  insert  3d. 


;  Kinnear  v.  Barnett.  [Chan.  Div. 


Solicitors  for  the  plaintiff,  Cor6in,  Greener, 
and  Cook,  agents  for  Beaumont  and  Croft, 
Leeds. 

Solicitors  for  the  defendant,  Gribble,  Oddie, 
Sinclair,  and  Johnson. 


Saturdtty,  March  2fi. 
(Before  Kekewich,  J.) 

Be  Kinnear  (deceased);  Kinnear  v. 
Barnett.  (a) 
Will — Construction — Gift  to  tenant  for  life  with 
remainder  to  a  elatt,  their  children  to  take  by 
tubttitution— Occurrence  of  event i  not  contem- 
plated by  tettator. 

A  gift  by  will  to  a  clats  to  take  effect  after  a  life 
ettate,  with  a  substitutional  gift  to  the  children 
of  deceased  members  of  the  class,  expressed  in 
words  of  futurity,  does  not  let  in  the  children  of. 
a  member  of  the  class  in  a  case  where,  he  having 
survived  the  tenant  for  life,  both  die  after  the 
dale  of  the  will  during  testator's  life. 

Adjourned  summons. 

By  hia  will,  dated  the  10th  April  1870,  which 
was  duly  proved  in  the  Principal  Probate  Registry, 
on  the  5th  March  1900,  by  Henry  James  Kinnear, 
the  sole  executor  therein  named,  the  testator, 
John  James  Kinnear,  after  certain  bequests  to 
his  wife,  Mary  Ann  Kinnear,  as  to  the  residue  of 
hia  estate  devised  and  bequeathed  the  same  unto 
his  wife,  Mary  A.  Kinnear,  and  appointed  his 
son  Henry  J.  Kinnear  executor  and  adminis- 
trator thereof  upon  truBt  to  permit  testator's 
wife  to  have  the  use  and  enjoyment  of  all  such 
parts  thereof  as  should  not  yield  income,  and  to 
invest  the  residue  of  such  of  hia  estate  as  should 
not  have  been  applied  in  payment  of  his  debts  and 
funeral  and  testamentary  expenses  and  legacies- 
and  pay  the  produce  thereof  and  of  such  other 
parts  of  his  estate  as  should  yield  income  to  his 
wife  during  the  term  of  her  natural  life ;  and 
from  and  after  her  decease  testator  gave,  devised, 
and  bequeathed  the  same  and  every  part  thereof 
unto  and  among  and  to  be  equally  divided  between 
all  and  every  bis  children,  both  sons  and  daughters, 
who  should  be  living  at  the  time  of  the  decease  of 
the  testator's  wife  and  the  issue  of  such  of  them  as 
"shall  be  dead  "(such  issue  nevertheless  taking 
only  the  share  which  their  deceased  parent  would 
have  been  entitled  to  in  the  event  of  such  parent 
surviving  testator's  wife)  to  and  for  their  own 
use  and  benefit  absolutely. 

The  testator  died  on  the  7th  Jan.  1900.  His 
wife  died  on  the  7th  April  1891.  They  had  five 
children  —  viz.,  William  Charles  Kinnear,  who 
died  on  the  31st  Jan.  1899,  and  who  married  the 
plaintiff  Annie  Dove  in  1886,  and  by  her  had  three 
children,  the  infant  plaintiffs  by  their  next 
friend ;  Henry  J.  Kinnear,  who  died  on  the  24th 
June  1902 ;  John  William  Kinnear,  who  died  on 
the  31st  Ojt  1900;  and  Eleanor  Mary  Ann 
Barnett  and  Mary  Ann  Sophia  Parr,  the  defen- 
dants. 

The  plaintiff  Annie  Dove  became  the  wife  of 
her  present  husband  on  the  1st  May  1899. 

One-fifth  of  testator's  estate  remained  unad- 
ministered. 

Eleanor  M.  A.  Barnett  ani  Mary  A.  S.  Pan- 
having  renounced  administration,  the  plaintiff 
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Annie  Dove,  in  right  of  the  infant  plaintiffs,  applied 
to  the  Probate  Registry  for  grant  of  administration 
to  the  testator  in  order  to  obtain  payment  of  this 
one-fifth  share,  which  was  claimed  on  their  behalf 
as  substituted  residuary  legatees  in  place  of 
their  father,  William  C.  Kinnear,  deceased. 

The  registrars  of  the  Probate  Division  there- 
upon desired  the  opinion  of  this  hononrable  court 
as  to  whether  the  three  infant  plaintiffs  were 
substituted  residuary  legatees  under  testator's 
will,  in  the  place  of  their  lute  father. 

This  BnmmonB  asked  for  a  declaration  ac- 
cordingly. 

H.  Claughton  Scott,  for  the  children  of  William 
C.  Kinnear.  stated  the  facts  as  above.  It  is  a 
pure  question  of  construction  as  to  the  intention 
of  the  testator  to  be  gathered  from  bis  will. 
(Kbkkwich,  J.  —  The  difficulty  arises  from 
testator  not  having  contemplated  the  one  event 
which  took  place.]  The  words  "shall  be  dead" 
refer  to  the  distribution  of  the  fund.  If  the 
children  of  William  C.  Kinnear  cannot  take  by 
substitution  to  their  father,  I  am  afraid  they 
cannot  take  at  all,  as  it  is  a  case  of  a  gift  to  a 
class.  Olney  v.  Bates  (3  Drew,  319)  at  first  sight 
is  entirely  against  me,  but  at  the  bottom  of 
p.  315*  testator  recites  the  decease  of  another 
daughter,  Harriet  Testator  had  provided  for 
that  event  by  a  codicil  in  favour  of  her  issue. 
That  would  have  been  unnecessary  if  he  did  not 
intend  by  hiB  will  that  the  issue  should  not  take  : 
(per  Kindersley,  V.C.,  at  p.  323).  The  facts  there 
are  analogous  to  thoee  of  the  present  case.  In 
this  case  the  word"  then  "is  not  found  in  the 
substitutionary  gift.  Re  Potter'*  Trust  (20  L.  T. 
Rep.  049 ;  L.  Rep.  8  Eq.  52)  is  some  authority 
for  saying  we  may  construe  "  dead  "  as  dead  at 
the  period  of  distribution,  whenever  that  happens. 
If  William  C.  Kinnear  had  died  at  an  earlier  or 
later  date  he  would  have  taken. 

P.  M.  Walters  for  testator's  remaining  four 
children. — William  C.  Kinnear's  children  cannot 
take  this  fifth,  as  he,  having  died  before  testator, 
could  not  take  under  such  a  gift  as  that  in  the 
present  will.  [Kekkwich,  J. — Testator  uses  the 
words  "  would  have  been  entitled  to  if  he  or  she 
had  survived  my  said  wife."1  The  gift  is  to  the 
children  living  at  the  death  of  the  wife  and  the 
issue  of  thoee  then  dead.  It  must  mean  then 
dead.  He  means  the  issue  of  those  who  died 
before  the  testator's  wife.  Olney  v.  Bates  (ubi 
sup.)  is  in  point.  The  reference  to  the  codicil 
there  was  an  afterthought  of  the  Vice-Chancellor. 
This  is  not  a  case  where  your  Lordship  has  to 
struggle  to  avoid  an  intestacy.  It  is  analogous 
to  cases  like  Jones  v.  Westcombe  (1  Eq.  Cas.  Abr. 
245,  pi.  10),  in  which  a  gift  during  widowhood 
and  then  over  has  been  held  to  extend  to  death 
as  well  as  marriage. 

Kekkwich,  J. — It  impossible  not  to  surmise 
in  the  case  of  this  will,  if  we  were  at  liberty  to 
surmise,  that  the  testator,  if  the  matter  had  been 
present  to  his  mind,  would  have  provided  for 
theee  children,  because  the  general  intention  of 
the  will  is  to  provide  for  his  children  and  those 
who  claim  through  his  children.  But  unless  I 
can  find  it  stated  within  the  four  corners  of  the 
document,  I  have  no  right  to  surmise  aa  to  what 
it  might  have  contained.  I  must  take  the  will  as 
being  the  last  will  and  testament  of  the  testator. 
He  gave  his  residuary  estate  to  his  Bons  and 


daughters  who  ehould  be  living  at  the  decease 
of  his  wife.  This  particular  child  predeceased 
the  testator,  though  he  survived  the  wife.  Of 
course  his  children  could  not  have  taken  under 
sect.  33  of  the  Wills  Act,  because  this  has  been 
held  not  to  be  applicable  to  gifts  to  a  class. 
Look  also  at  the  gift  to  the  issue.  It  reads: 
"  And  the  issue  of  such  of  them  as  shall  be 
dead  (such  iBsue  nevertheless  taking  only  the 
share  which  their  deceased  parent  would  have 
been  entitled  to  in  the  event  of  such  parent  sur- 
viving my  said  wife)" — without  putting  in  the 
word  "  then."  He  means  at  the  death  of  the  wife. 
The  word  "then"  is  not  here,  but  the  testator 
uses  words  of  futurity.  A  careful  draftsman 
might  have  put  in  the  word  "then."  It  is  the 
issue  of  children  who  shall  be  then  dead  who  are 
to  take.  I  might  go  farther ;  the  issue  are  to 
take  the  share  their  deceased  parent  would  hare 
taken  in  the  event  of  the  parent  surviving  "  my 
said  wife."  As  a  matter  of  fact  the  child  did  not 
survive  the  wife.  I  do  not  see  how  his  children 
can  come  in  in  any  way.  I  declare  that  the  testa- 
tor's residuary  estate,  including  the  one-fifth 
unadministered,  passed  in  fourths. 

Solicitors  for  ail  parties:  Marchanl,  BentceU, 
and  Marchant. 


March  It!  and  24. 
(Before  Kekkwich,  J.) 
Re  Long  both  am  and  Sons  (Solicitors),  (a) 
Costs — Taxation — Third  party  liable — Mortgaqee 
and  mortgagor — Solicitors  Act  1843  (6  A:  7  Yict. 
c.  73),  s.  38. 

On  a  taxation  by  a  mortgagor  of  his  mortgagee'* 
solicitor's  bill  of  costs  in  respect  of  a  suggested 
further  advance,  and  a  transfer  of  the  security, 
the  taxing  master  disallowed  more  than  one- 
sixth  of  the  amount  of  the  bill,  consisting  of 
items  for  work  done  and  letters  written  for  the 

cousulh 


protection  of  the  security  without  > 
with  the  mortgagor. 
On  a  summons  to  review,  the  senior  taxing  master 
having  certified  that  since  the  decision  in  Re 
Gray  (84  L.  T.  Rep.  24  ;  (1901)  1  Ch.  239)  the 
practice  had  been  to  tax,  apart  from  the  order, 
as  between  the  solicitor  ana  the  party  or  estate 
liable  to  pay,  the  court  refused  the  application 
by  the  solicitors. 
Adjourned  summons  to  review  taxation  of 
costs  under  an  order  dated  the  19th  Aug.  1903. 

Messrs.  Longbotham  and  Sons  were  the  soli- 
citors for  Miss  Taylor,  holder  of  a  mortgage  upon 
an  interest  vested  in  Samuel  B.  Crossley,  the 
petitioner,  which  was  subject  to  a  second  charge. 

The  costs  were  incurred  by  the  mortgagor, 
who  applied  to  Messrs.  Longbotham  and  Sons  for 
a  further  advance  by  Miss  Taylor  on  the  mort- 
gaged property,  but  suoh  further  advance  was  not 
made  as  the  mortgagor  made  arrangements  by 
which  he  paid  off  Miss  Taylor's  mortgage,  the 
bill  of  costs  including  charges  in  respect  of  the 
transfer  of  the  mortgage. 

Ab  the  eole  question  was,  as  appears  below, 
whether  Messrs.  Longbotham  and  Sons'  bill  of 
costs  was  made  out  on  u  wrong  principle,  the 
taxing  master  stating  that  it  contained  but  one 
instance  of  a  Btnall  overcharge,  no  purpose  would 
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be  served  by  setting  out  tbe  bill  of  costs  and 
charges  and  particulars  of  the  items  taxed  off, 
some  of  which  were,  however,  afterwards  allowed 
by  the  master.  It  m.iy  be  stated,  however, 
that  the  total  amount  of  the  bill,  as  sent  in  for 
taxation,  was  122.  9«.  8d.,  from  which  more  than 
one- sixth — namely,  21.  10*.  8i. — was  ultimately 
taxed  off,  the  itemB  disallowed  consisting  of 
attendances  not  made  at  the  request  of  the  mort- 
gagor, but  for  the  convenience  of  the  mortgagee, 
and  unnecessary  letters.  The  petitioner  was 
given  his  costs  of  the  taxation. 

Detailed  objections  were  carried  in  by  the 
respondents  to  the  taxation,  the  following  grounds 
ana  reasons  being  alleged  to  tbe  disallowance 
made  by  the  taxing  master:  (1)  That  the  items 
were  properly  chargeable  against  the  mortgagee, 
and,  if  so,  the  mortgagor  was  not  entitled  to  have 
any  of  them  disallowed.  (2)  If  any  of  them  were 
not  properly  chargeable  against  the  mortgagee, 
they  wereproperly  chargeable  against  the  mort- 
gagor, and  therefore  ought  to  be  allowed. 

The  taxing  master,  in  his  answers  on  respon- 
dents' objections,  stated  that  he  had  taxed  this  bill 
upon  the  principles  laid  down  in  Be  Gray  (84  L.  T. 
Rep.  24  ;  (1901)  1  Oh.  239),  and  that  he  thought  all 
the  points  raised  by  tbe  respondents  were  really 
governed  by  this  statement,  and,  after  dealing 
with  the  objections  in  detail,  stated  that  the  bill 
was  made  out  on  a  wrong  principle,  the  old 
practice  being  present  to  the  minds  both  of  the 
solicitor  and  his  London  agent,  and  consequently 
more  than  one-sixth  had  been  disallowed.  He 
further  added  that  if  the  present  practice  had 
been  followed,  and  the  bill  drawn  accordingly,  he 
was  satisfied  that  there  would  have  been  no  ques- 
tion raised,  as  the  bill  did  not  contain  overcharges 
except  in  one  instance,  and  that  a  small  one ;  but 
it  was  sought  to  charge  the  mortgagor  with  more 
than  he  was  liable  to  pay  as  between  him  and  the 
mortgagee,  and  Buch  bills  were  of  very  frequent 
occurrence. 

George  Lawrence  for  the  applicant  solicitors. 
— This  summons  raises  a  question  as  to  whether 
the  decision  of  Cozen  s-Hardy,  J.,  in  Re  Gray  (84 
L.  T.  Rep.  24 ;  (1901)  1  Ch.  239)  affects  the 
principle  on  which  on  a  third  party  taxation 
of  the  mortgagee's  solicitor's  costs  by  the  mort- 
gagor should  be  carried  out.  According  to  the 
present  practice,  it  appears  that  all  items  which 
cannot  be  charged  as  between  mortgagor  and 
mortgagee  are  struck  out,  as  I  submit,  erroneously, 
according  to  the  earlier  decisions.  A  mortgagor 
has  not  the  right  to  have  the  bills  of  costs  of  the 
mortgagee's  solicitor  taxed  on  a  different  principle 
from  that  which  the  mortgagee  himself  has  (per 
Lord  Langdale,  M.R.  in  Re  Fyson  (9  Beav.  117, 
at  p.  119) ;  and  in  Be  Bignohl  (9  Beav.  269),  his 
Lordship  lays  down  the  principle  that  the  mort- 
gagor may  tax  as  against  the  mortgagee's  solici- 
tor for  the  purpose  of  reducing  the  amount 
claimed.  In  Re  Baker  (8  L.  T.  Rep.  566)  Lord 
Romilly,  M.R.  lays  down  that  the  mortgagor 
must  pay  the  amount  due  to  the  solicitor  from 
the  mortgagee.  Re  Jones  (8  Beav.  479)  is  to  the 
same  effect.  The  cases  are  collected  in  Daniell's 
Chancery  Practice,  p.  1728,  7th  edit.,  and  their 
result  similarly  stated.  Cozens. Hardy,  J.  deals 
with  the  question  of  law  in  Re  Gray  (ubi  tup.), 
which  was  a  case  between  lessor  and  lessee, 
at  p.  25  of  Si  L.  T.  Rep.,  where  his  Lordship 


[Chaw.  Div. 


refers  to  the  law  of  mortgagor  and  mortgagee. 
Tbe  basis  on  whioh  the  items  were  there  dis- 
allowed was  because  they  would  have  been  die- 
allowed  as  between  mortgagor  and  mortgagee, 
and  Re  Fyton  (ubi  sup.)  is  cited.  His  Lord- 
ship professed  to  follow  Chitty,  J.'s  decision  in 
Re  Negus  (71  L.  T.  Rep.  716 ;  (1895)  1  Cb.  73),  and 
it  is  stated  that  the  third  party  by  obtaining 
an  order  to  tax  does  not  render  himself  liable  to 
pay  the  whole  bill.  The  difficulty  in  understand- 
ing Re  Gray  (ubi  sup.)  is  that  the  learned  judge 
does  not  intend  to  lay  down  a  new  rule,  and 
mentions  the  old  cases  referred  to  above.  "  On 
a  third  party  taxation,"  it  is  said,  "  the 
taxing  party  stands  in  the  position  of  the 
party  chargeable;  but  this  general  rule  doeB 
not  prevent  the  taxing  master  taking  into 
account  where  the  third  party  is  in  fact  liable." 
This  latter  remark  is  founded  on  Re  Brown 
(L.  Rep.  4  Eq.  464),  a  case  of  a  cestui  que  trust 
taxing  the  bill  of  the  solicitor  to  the  trust  estate. 
[Kekkwich,  J. — The  solicitor  never  charges  the 
trust  estate.]  In  the  same  way  that  Re  Gray 
(ubi  sup.)  is  founded  on  Re  Negus  (ubi  sup  ),  so 
Re  Negus  is  founded  on  Re  Brown  (ubi  sup.). 
There  is  a  great  difference  between  the  case  of  a 
mortgagor  and  a  cestui  que  trust  as  a  third  party 
taxing.  Both,  however,  by  obtaining  the  order 
to  tax  come  under  a  certain  liability : 

HoUiday  v.  QodUe,  58  L.  T.  Rep.  301. 

Neither  Cozens- Hardy,  J.  nor  Chitty,  J.  intended 
to  overrule  any  authority.  Arguing  elsewhere, 
it  would  be  respectfully  contended  that  these 
decisions  are  not  law,  and  that  the  judicial 
expressions  of  opinion  to  be  found  there  are,  as 
between  mortgagor  and  mortgagee,  merely  obiter 
dicta. 

T.  L.  Wilkinson,  for  the  petitioner,  was  not 
called  on  to  address  the  court.  [Kekkwich.  J. 
expressed  the  intention  of  consulting  the  taxing 
masters  in  order  to  ascertain  what  is  the  rule  of 
the  taxing  office  in  third  party  taxations  by  a 
mortgagor.] 

March  24.  —  Kekkwich,  J.  —  This  su  m  mons 
raises  a  very  important  question  under  the  third 
party  clause.  It  was  an  application  to  review  a 
certificate  of  the  taxing  master  made  on  the 
taxation  by  a  mortgagor  of  the  bill  of  costs  of  the 
mortgagee's  solicitor  under  sect  38  of  the  Solici- 
tors Act  1843.  These  cases  are  of  frequent 
occurrence,  and  therefore,  apart  from  the  ques- 
tion of  the  proper  practice,  it  is  a  matter  of 
very  considerable  importance.  The  point  was 
this :  Counsel  in  support  of  the  summons 
insisted  that  under  certain  authorities,  of  which 
he  only  cited  a  few,  but  which  he  said  were 
numerous,  the  taxation  of  a  bill  of  costs  of  a 
solicitor  of  a  mortgagee  by  the  mortgagor  must 
proceed  according  to  the  rules  which  would 
govern  the  taxation  of  the  same  bill  by  the 
mortgagee  —  the  taxation  by  a  client  of  his 
solicitor's  bill.  That  seems  on  the  face  of  it 
to  be  a  rather  useless  way  of  dealing  with 
a  bill  of  costs,  because  the  mortgagor  on 
repayment  does  not  care  to  know  what  the 
mortgagee  owes  to  his  solicitor,  but  what  is  his 
own  liability  to  the  mortgagee's  solicitor  — 
that  is  to  Bay,  through  the  mortgagee  to  the 
solicitor.  He  wants  to  know  what  he  has  to  pay 
for  principal,  interest,  and  costs,  and  he  wants  to 
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ascertain  what  ought  to  be  charged  against  him. 
so  there  is  very  little  advantage  to  him  in  know- 
ing what  is  to  be  charged  against  the  mortgagee. 
But  the  cases  which  were  decided  upon  the  con- 
struction of  the  Solicitors  Act  1843  (6  <fc  7  Viot. 
c.  73),  s.  38,  clearly  went  to  this :  that  the  taxation 
must  proceed  as  between  solicitor  and  client — 
that  is  to  say,  between  the  mortgagee  and  his  solici- 
tor— and  the  cases  are  necessarily  to  be  found  in 
Beavan's  Reports.  They  are  very  numerous,  and 
they  establish  the  practice.  But  not  long  ago. 
Cozens- Hardy,  J.,  as  he  then  was,  in  the  case  of 
Re  Gray  (ubi  tup.)  gave  a  decision  which,  though 
not  purporting  to  overrule  the  cases  which  are  to 
be  found  in  Beavan.  certainly  directed  taxation  on 
an  entirely  different  footing,  and  what  seems  to 
me  to  be  a  useful  footing,  but  whether  that  is  the 
right  and  true  construction  of  the  Act  is  another 
question.  Cozens-Hardy,  J.  would  not  say  that 
the  construction  of  the  Act  adopted  by  Lord 
Romilly,  M  R.  was  wrong,  but  be  certainly  came 
to  a  different  conclusion.  But,  after  hearing 
counsel  for  the  applicants  and  before  hearing 
counsel  for  the  petitioner.  I  thought  tnat  for  the 
assistance  of  the  Profession  I  would  desire  a  cer- 
tificate from  the  taxing  masters  as  to  what  the 
practice  if,  and  I  therefore  prepared  a  short  case 
raising  the  point,  and  I  gave  the  taxing  masters 
an  opportunity  of  seeing  the  papers  to  see  exactly 
how  tue  point  arose.  I  have  received  from  the 
senior  taxing  matter  a  certificate  in  the  follow- 
ing terms :  "  To  the  Honourable  Mr.  Justice 
Kekewich. — Your  Lordship  having  desired  a  cer- 
tificate from  the  masters  of  the  Supreme  Court 
(Taxing  Office)  of  the  practice  generally  in  eases 
between  the  mortgagor  and  the  solicitor  of  the 
mortgagee,  I  beg  respectfully  to  report  <o  yoor 
Lordship :  That  the  practice  followed  by  the 
masters  in  taxations  under  sect.  38  of  6  &  7 
Vict.  c.  73  (the  Solicitors  Act)  up  to  within 
recent  years  was  to  tax  as  between  the  solicitor 
and  the  client  (the  party  chargeable  in  tho  first 
instance),  and  not  as  between  the  solicitor  and  the 
party  liable  to  pay,  effect,  however,  being  given,  as 
far  as  possible,  to  the  cases  of  Re  Negus  (1895)  1 
Ch.  73)  and  Re  Abbott  (4  L.  T.  Rep.  576)  and 
the  observations  of  Cotton,  L.J.  in  Re  More- 
craft  (29  Sol.  Jo.  471,  C.  A  ).  The  principles, 
however,  laid  down  by  these  cases  were,  in  the 
opinion  of  the  masters,  considerably  extended  by 
the  case  of  Re  Gray  (1901)  1  Cb.  239),  and  since 
that  case  the  practice  in  the  taxing  office  in 
taxations  under  this  section  has  been  to  tax, 
apart  from  the  order,  as  between  the  solicitor  and 
the  party,  or  estate,  liable  to  pay. — (Signed)  M. 
Spofforth,  Senior  Master."  So  that  I  have 
the  practice  thus  certified  in  that  way,  and  I 
have  the  statement  of  the  master  in  this  par- 
ticular case  that  be  has  taxed  according  to  Re 
Gray  [ubi  $up.).  My  duty  is.  after  that  certifi- 
cate, to  follow  the  practice  laid  down,  subject,  of 
course,  to  my  decision  being  reversed  by  the 
Court  of  Appeal,  and  to  refuse  the  application 
with  costs. 

George  Lawrence. — I  suppose  your  Lordship 
will  give  me  leave  to  appeal  if  necessary  'r 


Kekewich,  J. — Yes. 

Solicitors  for  the  applicant  solicitors,  Bower, 
Cotton,  and  Bower. 

Solicitors  for  the  patitioner,  Indermaur  and 
Brown,  agents  for  \V.  Pearce,  Todmorden. 


Thunday,  Feb.  4. 
(Before  Swinfen  Eadt,  J.) 
Re  Lord  Wixborne  and  Browne's  Contract 
and  Vendor  and  Pl-rchaser  Act  1S74.(i) 

Vendor  and  j>urc7ta«r — Settled  land — Original 
tettlement— -Compound  settlement — Life  estate 
under  original  tettlement  extinguished — Charge 
for  jointure  and  portions  under  original  settle- 
ment — Sale  by  tenant  for  life  under  powers 
of  original  settlement— Trustees  of  original 
settlement. 

A  testator  settled  his  land  on  his  eldest  sou  for  life, 
with  remainder  to  the  son's  sons  in  tail  male  in 
strict  settlement,  with  power  for  each  tenant  for 
life  on  his  marriage  to  create  charges  thereon  for 
jointure  for  his  wife  and  portions  for  his  younger 
children.  Land  was  purchased  by  the  trustees 
of  the  will  and  added  to  the  settled  land,  and 
the  tenant  for  life  married  and  charged  the  land 
subject  to  the  settlement  with  jointure  and 
portions.  By  successive  deeds  oj  resettlement, 
family  arrangement,  and  appointment,  to  which 
the  tenant  for  life  and  tenant  in  tail  male  wen- 
parties,  the  life  estate  given  by  the  testator's  will 
was  extinguished  and  a  compound  settlement 
was  created ;  but  the  charge  for  jointure  and 
portions  made  under  the  powers  given  by  the 
testator's  will  still  subsisted.  The  tenant  for 
life,  with  the  concurrence  of  the  tenant  in  tail, 
then  agreed  to  sell  part  of  the  settled  land  in 
exercise  of  his  powtr  of  sale  under  the  original 
settlement  created  by  the  testator's  will  atone, 
the  purchase  money  to  be  paid  to  the  trustees  of 
the  will. 

On  a  summons  by  the  purchaser  for  the  deter- 
mination of  the  question  whether  the  tenant  for 
life  could  sell  under  the  original  settlement 
created  by  the  will  alone,  or  whether  trustees  of 
the  compound  settlement  created  by  the  tcill  and 
subsequent  deeds  must  be  appointed  .- 

Held,  that,  at  the  charge  for  join  ture  and  portions 
made  under  the  powers  given  by  the  wilt  was 
still  subsisting,  the  original  settlement  created 
by  the  will  alone  was  sttll  existing  side  by  side 
with  the  compound  tettlement  created  by  the  will 
and  subsequent  deeds,  and  that  the  tenant  for  life 
could  sell  under  the  will  alone,  so  that  it  was 
unnecessary  to  appoint  trustees  of  the  compound 
settlement. 

Re  Cornwallis-West  and  Munro's  Contract  (99 
L.  T.  Rep.  351 ;  (1903)  2  Ch.  150)  explained. 

Sir  Josiah  J.  Gvest,  who  died  on  the  26th 
Nov.  1852,  by  his  will,  dated  the  9th  Sept.  1850, 
devised  certain  freehold  estates  to  the  use  of  hid 
eldest  son  Lord  Wimborne  for  life,  with 
remainder  to  the  use  of  his  first  and  every  other 
son  successively  according  to  seniority  in  tail 
male,  with  divers  remainders  over  in  strict  settle- 
ment; and  the  testator  empowered  each  tenant  for 
life  of  the  settled  land  to  charge  the  same  with  a 
jointure  for  his  wife  and  portions  for  his  younger 
children  and  to  limit  terms  to  secure  the  same ; 
and  provided  that  any  tenant  for  life  in  possession 
or  receipt  of  the  rents  and  profits  of  the  settled 
land  might,  with  the  consent  of  the  trustees, 
sell  the  same,  and  that  the  trustees  should  invest 
the  purchase  money  in  the  purchase  of  (fnfer  alia) 
freehcld  land  to  be  settled  upon  the  trusts  to  which 
the  land  sold  had  been  subject ;  and  the  testator 
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directed  that  his  trustees  should  stand  possessed 
of  the  proeeeda  of  the  sale  and  conversion  of  his 
residuary  personalty  upon  the  same  trusts,  so  far 
as  was  material  in  the  present  case,  as  if  such 
proceeds  had  been  produced  by  Bale  of  the  settled 
land,  and  declared  that  the  receipt  of  his  trustees 
for  any  money  payable  to  them  should  be  a  suffi- 
cient discharge  for  the  same. 

On  the  14th  June  1865  the  trustees  invested 
certain  proceeds  of  conversion  of  the  testator's 
residuary  personalty  in  the  purchase  of  an  estate 
called  the  Fifehead  estate,  which  was  conveyed 
to  them  upon  the  name  trusts,  so  far  as  material, 
as  those  to  which  the  settled  land  was  subject. 

In  May  1868  Lord  Wimborne,  the  tenant  for  life 
of  the  nettled  land,  married,  and  by  his  marriage 
settlement  charged  the  Fifehead  estate  and  other 
settled  lands  with  a  jointure  for  his  wife  and 
portions  for  the  younger  children  of  his  mar- 
riage,  aud  limited  terms  therein  to  secure  the 
same. 

By  a  disentailing  assurance  dated  the  17th 
Jan.  1895,  and  made  between  Lord  Wim- 
borne of  the  first  part,  the  Hon.  Ivor  Churchill 
Guest,  his  eldest  son,  then  tenant  in  tail 
male  of  the  reaond  part,  and  Samuel  Bircbaru 
of  the  third  part,  after  reciting  that  Lord 
Wimborne  and  the  Hon.  I.  C.  Guest  were 
desirous  of  barring  the  entail  created  by  the 
testator's  will  (but  without  prejudice  to  the  uses 
and  estates  thereby  limited  prior  to  the  estate  of 
the  first  son  of  Lord  Wimborne)  and  of  assuring 
the  premises  in  manner  thereinafter  mentioned 
without  prejudice  as  aforesaid,  except  that  the 
joint  power  of  appointment  thereinafter  limited  to 
Lord  Wimborne  and  the  Hon.  I.  C.  Guest  should 
overreach  the  estate  limited  by  the  will  to  Lord 
Wimborne  and  the  powers  annexed  to  that 
estate,  the  Fifehead  estate  with  the  lands  settled 
by  the  testator's  will  was  limited,  subject  to  the 
charge  for  jointure  and  portions  and  tj  the 
incumbrances  therein  mentioned  and  to  the 
terms  for  securing  the  same  and  to  the  uses  and 
estates  limited  by  the  testators  will  prior  to  the 
estate  thereby  limited  to  the  first  son  of  Lord 
Wimborne,  but  freed  from  the  estate  in  tail  male 
of  the  Hon.  I.  C.  Guest  and  from  all  estates  in 
remainder,  to  such  uses  as  Lord  Wimborne  and 
the  Hon.  I.  C.  Guest  should  jointly  appoint,  and 
in  default  to  the  uses,  trusts,  and  powers  which 
under  the  testator's  will  were  subsisting  imme- 
diately before  the  execution  of  the  disentailing 
assurance  so  as  to  restore  and  confirm  the  same. 

By  a  deed  of  resettlement  dated  the  19  th  Jan. 
1895,  and  made  between  Lord  Wimborne  of  the 
first  part,  the  Hon.  I.  C.  Guest  of  the  second 
part,  and  trustees  of  tho  third  part,  the  Fifehead 
estate  with  other  settled  lands  was  appointed, 
subject  to  the  charge  for  jointure  and  portions 
and  to  the  term  for  securing  the  same,  to  such 
uses  as  Lord  Wimborne  and  the  Hon.  I.  C.  Guest 
should  by  deed  jointly  appoint,  and  in  default  to 
the  use  that  the  Hon.  I.  C.  Guebt  during  their 
joint  lives  might  receive  a  yearly  rentcharge  of 
15002.,  and  subject  thereto  to  the  use  of  Lord 
Wimborne  for  life  in  restoration  and  confirma- 
tion of  his  estate  for  life  limited  by  the  testator's 
will  or  subsisting  under  the  disentailing  assur- 
ance, and  so  as  to  restore  all  powers  annexed  or 
appendant  thereto,  and  after  his  death  to  certain 
uses  for  raising  money  for  payment  of  certain 
debts,  duties,  and  costs  therein  mentioned,  and 


subject  thereto  to  the  use  of  the  Hon.  I.  C.  Guest 
for  life,  with  divers  remainders  over  in  strict 
settlement. 

By  a  deed  of  family  arrangement  dated  the 
20th  July  1895,  and  made  between  Lord  Wim- 
borne of  the  first  part»  the  Hon.  I.  C.  Guest  of 
the  second  part,  and  S.  Bircham  of  the  third 
part,  Lord  Wimborne  as  to  his  life  estate 
granted  the  Fifehead  estate  with  other  settled 
lands  to  S.  Bircham  for  the  terms  therein 
mentioned  for  securing  the  payment  of  certain 
charges  thereon,  and  subject  thereto  to  the  use  of 
the  Hon.  I.  C.  Guest,  his  heirs  and  assigns,  and  the 
Hon.  L  C.  Guest  released  the  annual  rentcharge  of 
1500/.  granted  to  him  by  the  resettlement  of  the 
19th  Jan.  1895  and  covenanted  to  pay  certain 
portions  chargeable  on  the  nettled  estates  and  the 
jointure  of  Lady  Wimborne. 

By  an  indenture  dated  the  20th  March  1899.  and 
made  between  Lord  Wimborne  of  the  first  part, 
the  Hon.  I.  C.  Guest  of  the  second  part,  and 
trustees  of  the  third  part.  Lord  Wimborne  and 
the  Hon.  I.  C.  Guest,  in  exercise  of  the  power  of 
appointment  created  by  the  deed  of  resettlement  of 
the  19th  Jan.  1895,  appointed  the  Fife  head  estate, 
subject  to  the  charge  for  jointure  and  portions 
and  to  the  incumbrances  thereon  and  the  terms 
for  securing  the  same,  to  the  uses,  upon  the  trusts, 
and  snbjecc  to  the  powers  which  would  be  sub- 
sisting therein  under  the  deed  of  resettlement  if 
Lord  Wimborne  were  then  dead. 

By  an  agreement  dated  the  6th  Oct.  1903,  and 
made  between  Lord  Wimborne  of  the  first  part, 
the  Hon.  I.  C.  Guest  of  the  second  part,  and  the 
purchaser  of  the  third  part,  Lord  Wimborne,  with 
the  concurrence  of  the  Hon.  I.  C.  Guest,  agreed 
to  sell  the  Fifehead  estate  to  the  purchaser,  the 
agreement  stating  that  the  vendor  was  selling 
and  would  convey  the  property  as  tenant  for  life 
or  the  person  having  the  powers  of  the  tenant  for 
life  for  the  purposes  of  the  Settled  Land  Acts 
under  the  settlement  made  by  the  testators  will, 
and  that  the  purchase  money  should  be  paid  to 
the  trustees  ot  that  settlement. 

This  summons  was  taken  ont  by  the  purchaser 
for  the  determination  of  the  question  whether  the 
vendor  could  sell  as  tenant  for  life  of  the  settle- 
ment made  by  the  will  alone,  or  whether  he 
could  only  sell  as  tenant  for  life  under  the  com- 
pound settlement  made  by  the  will,  the  convey- 
ance of  the  14th  June  1865,  the  disentailing 
assurance  of  the  17th  Jan.  1895,  the  deed  of 
resettlement  of  the  19th  Jan.  1895,  the  deed  of 
family  arrangement  of  the  20th  July  1895,  and 
the  deed  of  appointment  of  the  20th  March  1899. 
or  by  some  of  those  documents,  so  that  trustees 
for  the  purposes  of  the  Settled  Land  Acts  must 
be  appointed  of  such  compound  settlement. 

The  deed  of  appointment  of  the  existing  trustees 
of  the  testator's  will  constituted  them  trustees 
thereof  for  all  the  purposes  and  with  all  the 
powers  for  and  with  which  the  trustees  nominated 
t>y  the  testator  had  been  appointed  trustees  by 
his  will. 

Smtih,  K.C.  and  G.  J.  Duncan  for  the 
purchaser.— The  vendor  proposes  to  sell  under  his 
power  ot  sale  as  tenant  for  life  or  as  the  person 
Having  the  powers  of  a  tenant  for  life  under  the 
testator's  will ;  but  after  the  resettlement  of  the 
19th  Jan.  1895,  by  which  the  vendor's  life  estate 
nnder  the  will  and  all  powers  annexed  to  that  life 
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estate  were  restored,  the  vendor  can  only  sell 
under  the  compound  settlement  created  by  the 
will  and  the  various  deeds  down  to  and  including 
that  resett  lement : 

Re  Corn"  alii*-  West  and  Munro's  Contract,  86  L.  T. 
Ifcp.351;  (1903)  2  Ch.  150. 

The  statutory  power  of  aale  of  a  tenant  for  life, 
after  alienation  or  release  of  his  life  estate,  still 
re-nains  exercisable  under  sect.  50  of  the  Settled 
Laid  Act  1882 : 

Re  Mundy  and  Roper'*  Contract,  79  L.  T.  Rep.  583  ; 
(1899)  1  Ch.  275. 

In  1897,  in  the  unreported  case  of  B<  Lord 
Whnborne  and  Lee'$  Contrac'  ^1897)  W.  X.  176), 
Stirling,  J.  held  that  Lord  Wimborne  could  then 
sell  under  his  power  of  sale  as  tenant  for  life 
for  the  purposes  of  the  Settled  Land  ActB  under 
the  testator's  will;  and  in  the  same  year,  in 
the  case  of  Barry  Railway  Company  and  Lord 
Wimborne  and  Vendor  and  Purchaser  Act  1874 
<76  L.  T.  Rep.  489),  North,  J.  decided  that  Lord 
Wimborne's  life  estate  was  not  merged  or  extin- 
guished by  the  indenture  of  the  20th  July  189.»,  and 
that  he  could  then  sell  under  his  power  of  sale  as 
tenant  for  life  for  the  purposes  of  the  Settled 
Land  ActB  under  the  testator's  will;  but  both 
these  ca*e9  were  prior  to  the  indenture  of  the  20th 
March  1899.  Lord  Wimborne  can  now  sell  only 
under  the  compound  settlement  created  by  the 
will  and  subsequent  deeds. 

/.  G.  Wood  for  Lord  Wimborne —Although 
there  is  a  compound  settlement  created  by  the 
will  and  subsequent  deeds,  the  original  settlement 
created  by  the  will  is  still  in  existence  by  reason 
of  the  charge  for  jointure  and  portions  under 
that  settlement  ana  the  term  for  securing  the 

Biime  : 

R*  Mtmdy  and  Roper's  Contract  (ubi  sup.). 
And  the  vendor  can  still  exercise  his  power  of  sale 
under  the  will : 

Re  Dtt  Cane  and  SeMefold's  Contract,  78  L.  T.  Rep. 

458;  (1898)  2  Ch.  96  : 
Re  Lord  Wimborne  and  Lee's  Contract  {ubi  sup.)  ; 
Barry  Railway  Company  and  Lord  Wimborne  and 
Vendor  and  Purchaser  Act  187-1  (ubisup.). 

The  case  of  Be  CornwaUit-Wett  and  Munro's 
Contract  (ubi  tup.)  did  not  decide  that  the  vendor 
could  not  sell  under  the  will  if  there  were  trustees 
for  the  purposes  of  the  Settled  Land  Acts  of  the 
settlement  created  by  the  will.  If  the  court 
decides  in  favour  of  the  vendor,  both  parties  desire 
that  the  present  trustees  of  the  will  should  be 
appointed  trustees  for  the  purposes  of  the  Settled 
Land  Acts  of  the  settlement  created  by  the  will  in 
respect  of  the  Fifehead  estate. 

SwiNrEN  Eady,  J.  stated  the  facts  and  pro- 
ceeded : — The  question  is.  Can  the  vendor  sell 
under  the  will  alone  and  the  trustees  of  the  will 
give  a  good  receipt  for  the  purchase  money,  ot 
can  he  only  sell  under  the  compound  settlement 
created  by  the  will  and  the  subsequent  deeds  so 
as  to  necessitate  the  appointment  of  trustees  of 
that  compound  settlement  ?  It  is  clear  from  the 
cases  of  Be  Du  Cane  and  NcltUfold't  Contract 
{ubi  sup.)  and  B<'  Mundy  and  Boper't  Contract 
{ubi  sup.)  that  an  original  settlement  and  a 
compound  settlement  may  be  subsisting  side  by 
side,  and  the  mere  fact  that  the  life  tenant  has 
parted  with  his  life  estate  does  not  prevent  him 
from  exercising  his  statutory  powers  under  the 


original  settlement.  In  the  present  case  the 
original  settlement  created  by  the  will  is  still 
subsisting,  since  by  reason  of  the  jointure  and 
portions  charged  and  remaining  to  be  raised 
thereunder  the  land  still  stands  for  the  time 
being  limited  to  persons  by  way  of  succession 
under  that  instrument  according  to  the  decision 
of  the  Court  of  Appeal  in  Re  Mundy  and  Boper's 
Contract  (ubi  tup.).  If  that  were  all,  it  would 
be  clear  from  those  cases  that  the  vendor  can 
sell  under  the  original  settlement  created  by 
the  will,  and  that  the  trustees  of  the  will 
can  give  a  valid  receipt  for  the  purchase 
money.  It  is  contended,  however,  that  this 
would  be  contrary  to  the  decision  of  Farwell,  J. 
in  Be  Cornwallit-Wctt  and  STunro't  Contract 
(ubi  tup.),  and  that  where  there  are  instru- 
ments constituting  a  compound  settlement  the 
tenant  for  life  can  only  sell  under  that  com- 
pound settlement,  and  that  the  trustees  of  that 
compound  settlement  are  the  only  persons  who 
can  give  a  valid  receipt  for  the  purchase  money, 
even  although  there  are  still  subsisting  limita- 
tions nnder  the  original  settlement.  I  have  the 
authority  of  Farwell,  J.  for  stating  that  the  true 
explanation  of  that  case  is  that,  as  the  old  life 
estate  created  by  the  will  had  been  restored,  the 
tenant  for  life  could  not  sell  and  confer  a  good) 
title  under  the  resettlement  alone,  as  lie  proposed 
to  do,  and,  as  there  were  no  trustees  for  the  pur- 
poses of  the  Settled  Land  Acts  of  the  settlement 
created  by  the  will,  the  tenant  for  life  could  not, 
as  matters  then  stood,  sell  under  the  will  alone. 
The  learned  judge  did  not  decide,  and  did  not 
intend  to  decide,  that  the  vendor  could  not  sell 
and  make  a  good  title  as  tenant  for  life  under  the 
will  if  and  when  trustees  of  the  settlement  created 
by  the  will  were  appointed  for  the  purposes  of 
the  Settled  Land  Acts.  Indeed,  the  contrary  was 
assumed  in  the  argument  before  him.  In  the 
present  case  the  vendor  has  entirely  parted  with 
his  life  estate  in  the  land,  but  the  original  settle- 
ment created  by  the  will  is  still  subsisting,  and 
the  vendor  can  exercise  his  statutory  powers 
thereunder.  Therefore  the  vendor  can  sell  under 
the  will  alone,  and  the  trustees  of  the  will  for  the 
purposes  of  the  Settled  Land  Acts  can  give  a 
valid  receipt  for  the  purchase  money.  As  the 
parties  are  agreed  that  it  is  doubtful  whether 
the  existing  trustees  of  the  will  are  trustees  for 
the  purposes  of  the  Settled  Land  Acts  of  the  Fife- 
head  estate,  to  obviate  any  doubt  I  appoint  them 
as  trustees  of  the  will  for  those  purposes  in 
respect  of  that  estate,  and  give  leave  to  amend 
the  summons  by  intituling  it  in  the  matter  of  the 
Settled  Land  Acts  1882  to  18!»0. 

Solicitors:  Thrupp,  Chidell,  and  Sharp; 
Bircham  and  Co. 
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KING'S  BENCH  DIVISION. 
Wednesday,  March  2. 
(Before  Lord  Alverstone.  C.J.,  Wills  and 
Kennedy,  JJ.) 

Wing  (app.)  r.  Epsom  Urban  District 
Council  (reaps.),  (a) 
Public  health — Justices — Abatement  of  nuisance — 
Order  made  by  three  justices — Order  signed  by 
one  justice  only — Validity  of  order — Necessity 
of  signature  by  tico  justices — Public  Health  Act 
1875  (38  «£  39  Viet.  c.  55).  ss.  9fi,  251— Summary 
Jurisdiction  Act  1848  (11  Jt  12  Vict.  c.  43), 
s.  14. 

By  sect.  251  of  the  Public  Health  Act  1875  a  court 
of  summary  jurisdiction  when  hearing  and 
determining  an  information  or  complaint  under 
the  Act  must  be  constituted  of  two  or  more  jus- 
tices  of  the  peace  in  petty  sessions.  A  court  of 
summary  jurisdiction  consisting  of  three  justices 
in  petty  sessions  made  an  order  umler  sect.  96 
of  the  Act  on  the  owner  of  certain  premises 
for  the  abatement  of  a  nuisance  on  the  premises. 
The  order  as  drawn  vp  and  served  on  the  owner 
was  signed  by  one  justice  only. 

Held,  that  the  order  must  be  signed  by  two  justices, 
and,  having  been  signed  by  one  justice  only,  was 
bad. 

Case  stated  by  the  Court  of  Quarter  Sessions  for 
the  county  of  Surrey. 

At  the  midsummer  quarter  sessions  for  the 
county  of  Surrey  three  appeals  by  Walter  Wing 
(the  appellant)  against  three  orders  made  by  the 
court  of  summary  jurisdiction  sitting  at  Epsom 
were  heard.  Each  of  the  orders  was  made 
by  the  court  of  summary  jurisdiction  on  the 
appellant  under  sect.  9t>  of  the  Pablic  Health  Act 
1875  as  being  the  owner  within  the  meaning  of 
the  Act  of  certain  premises  situated  at  Garden- 
cottages.  Epsom. 

The  Court  of  Quarter  Sessions  dismissed  the 
appeals,  and  confirmed  the  orders  with  costs,  sub- 
ject to  this  case. 

The  facts  of  the  case  were  as  follows  : — 

The  appellant  was  the  owner,  within  the  meaning 
of  the  Public  Health  Act  1875.  and  lessee  of 
certain  premises  situate  at  Nos.  1  to  20,  Garden- 
cottages,  Epsom,  within  the  district  of  the 
respondents,  of  which  fourteen  years  of  the  term 
of  the  appellant's  lease  were  still  unexpired. 

In  or  about  the  months  of  March  and  April  1903 
the  respondents  relaid  the  sewer  with  which  the 
drains  of  the  premises  were  connected,  and  the 
respondents  served  three  notices  upon  the  appel- 
lant alleging  a  nuisance  existing  in  respect  of  the 
drains  and  requiring  the  same  to  be  abated  and 
certain  works  to  be  executed. 

The  appellant  did  not  comply  with  the  notices 
or  any  of  them,  and  three  complaints  relating  to 
the  alleged  nuisance  were  thereupon  made  to  a 
justice  of  the  peace,  and  such  justice  issued  three 
summonses  requiring  the  appellant  to  appear 
before  the  court  of  summary  jurisdiction  sitting 
at  Epsom. 

On  the  hearing  of  the  summonses  on  the  20th 
April  1903,  both  parties  being  then  present,  the 
orders  were  made  by  the  court  of  summary  juris- 
diction, three  justices  being  then  present  and 
taking  part  in  the  hearing  and  determination  of 
the  summonses,  and  subsequently  on  the  27th 

(«>  Reported  bj  \V.  W  Orb,  Esq.,  BarrLier-ai  .Law. 


April  1903  the  appellant  served  the  respondents 
with  notice  of  appeal  against  each  of  the  orders 
as  having  been  made  by  HiB  Majesty's  justices  of 
the  peace  acting  in  and  for  the  division  of  Epsom, 
and  setting  forth  in  each  such  notice,  amongst 
other  grounds  of  appeal,  that  the  order  appealed 
from  was  bad  on  the  face  of  it,  and  on  the  same 
day  (the  27th  April  1893)  the  appellant  duly 
entered  into  three  several  recognisances  as 
required  by  law  for  the  prosecution  of  his  appeals, 
copies  whereof  were  hereto  annexed  and  were  to 
be  taken  as  part  of  this  case. 

The  orders  were  on  the  2nd  June  1903  served  on 
the  appellant  by  the  respondents,  and  each  of  the 
original  orders  was  duly  delivered  to  the  clerk  of 
the  peace  prior  to  the  hearing  of  these  appeals. 

The  following  was  an  exact  copy  of  one  of  the 
original  orders,  and  was  in  the  same  terms  in  all 
respects  as  the  order  served  on  the  appellant : 

In  the  county  of  Sarrsy,  petty  sessional  division  of 
Kppom. — Before  the  court  of  nummary  jurisdiction 
sitting  at  Epsom  the  20th  day  of  April  1903,  complaint 
was  made  on  the  9th  day  of  April  1903  by  Edward 
Robert  Capon,  of  Bromley  Hurst,  Church-street,  Epsom, 
Inspector  of  Nuisances  to  the  Epsom  Urban  Diatriot 
Council,  that  in  or  on  certain  premises  situated  at  15, 14, 
13. 12,  and  11,  Garden-cottages,  Epsom  aforesaid,  in  the 
diatriot,  under  the  Public  Health  Act  1675,  of  the  Epsom 
Urban  District  Council,  the  following  nuisaaoe  then 
existed— viz.,  a  nui  nance  arising  from  want  or  defective 
conat motion  of  structural  conveniences,  that  Is  to  Bay, 
amis?  from  leaky  drains,  also  drains  not  being  inter- 
cepted from  sewer,  the  discharge  of  sink  wastes  into 
closet  pans,  the  absence  of  ventilation  to  drains,  defec- 
tive flashing  cistern  in  each  closet,  and  rain-water  pipe 
connected  directly  with  sewer,  and  that  Walter  James 
Wing  (hereinafter  called  <•  the  defendant ' )  ia  the  owner 
of  the  premises  on  which  the  said  nuisance  arises.  On 
hearing  the  said  complaint  it  is  ordered  that  the  defen- 
dant within  six  weeks  from  the  service  of  this  order,  or 
a  true  copy  thereof  aooording  to  the  said  Act,  do  take 
out  the  existing  branch  drnins  and  construct  new  drains 
with  stoneware  pipes,  with  watertight  cement  joints 
laid  to  proper  falls  in  beds  of  oement  concrete  properly 
in  teres;  tod  from  sewer,  provided  with  efficient  ventila- 
tion, with  oast  iron  pipes  of  a  diameter  not  less  than 
four  inches,  disconnect  sink  wastes  from  closet  pans, 
and  cause  same  to  discharge  into  the  open  over  a 
trappod  stouowure  Rally  whirh  shall  be  connected  with 
the  Bewer,  so  that  the  same  shall  no  longer  be  a  nuisance 
or  injurious  to  health  as  aforesaid.  Dated  the  20th  day 
of  April  1903.  (Signed)  William  H.  G.  Farmer, 
Justice  of  the  Peace  for  the  county  aforesaid. 

Each  of  the  other  original  orders  was  in  exactly 
the  same  terms,  and  was  under  the  hand  and 
seal  of  William  it.  G.  Farmer  as  the  order  herein- 
before set  out,  and  each  of  the  other  orders  served 
on  the  appellant  was  in  exactly  the  same  terms  and 
was  under  the  hand  and  seal  of  William  R.  G. 
Farmer  as  the  order  hereinbefore  set  out,  save 
that  each  of  the  orders  referred  to  different 
premises  iu  the  same  street. 

It  was  contended  for  the  appellant  that  each  of 
the  orders  was  bad  and  ougnt  to  be  quashed, 
inasmuch  as  each  order  was  made  under  the  hand 
and  seal  of  one  justice  of  the  peace  only. 

It  was  contended  for  the  respondent)  that  each 
of  the  orders  was  valid. 

The  Court  of  Quarter  Sessions  were  of  opinion 
that  each  of  the  orders  was  valid,  and  overruled 
the  appellant's  contention,  and  they  afterwards 
heard  the  appeals  together,  by  consent  upon  the 
merits,  and  dismissed  them  with  costs. 


Digitized  by  Google 


THE  LAW  TIMES. 


[June  25, 


K  B.  Div.~        Wino  (app.)  v.  Epsom  Ubbak  District  Council  (reaps.).        [K.B.  Dit. 


If  the  court  should  be  of  opinion  upon  the  facts 
stated  that  the  quarter  sessions  were  right  in 
overruling  tbe  appellant's  contention  and  in 
holding  that  the  orders  were  valid,  the  order  of 

Suarter  sessions  was  to  stand ;  but  if  not.  each  of 
be  orders  was  to  be  quashed,  and  each  of  the 
appeals  was  to  be  allowed  with  costs. 

The  Public  Health  Act  1875  (38  &  39  Vict 
c.  55),  provides : 

Sect.  96.  If  the  court  ii  catiafied  that  the  alleged 
nuisance  exists,  or  that  although  abated  It  is  likely  to 
recur  on  tbe  seme  premises,  the  court  nhall  make  an 
order  on  such  person  requiring  him  to  comply  with  sll 
or  any  of  the  requisitions  of  the  notice,  or  otherwise  to 
abate  the  nuisance  within  a  time  specified  in  the  order, 
sad  to  do  any  works  necessary  for  that  purposn  • 
.  .  .  Ths  court  may  by  their  order  impose  a  penalty 
not  exoeeding  five  pounds  on  the  person  on  whom  the 
order  is  made,  and  shall  also  give  directions  as  to  the 
payment  of  all  costs  incurred  np  to  the  time  of  tbe 
hearing  or  making  the  order  for  abatement  or  prohibi- 
tion of  the  nnisaaoe. 

Sect.  251.  All  offences  under  this  Act,  and  all 
penalties,  forfeitures,  costs,  and  expenses  nnder  this  Ant 
directed  to  be  recovered  in  a  summary  manner,  or  tbe 
recovery  of  which  is  not  otherwise  provided  for,  may  bs 
prosecuted  and  recovered  in  manner  directed  by  the 
Summary  Jurisdiction  Acts  before  a  court  of  summary 
jurisdiction.  The  court  of  summary  jurisdiction,  when 
hearing  and  determining  an  information  or  oomplaint 
under  this  Act,  shall  be  constituted  of  two  or  more 
jueticea  of  the  peace  in  petty  session*,  sitting  at  a  place 
appointed  for  holding  petty  sessions,  or  of  some  magis- 
trate or  officer  for  the  time  being  empowered  by  law  to 
do  alone  any  aot  authorised  to  be  done  by  more  than 
one  justioe  of  the  pesos  sitting  at  some  oourt  or  othsr 
place  appointed  for  the  administration  of  justice. 

F.  Low,  K-C.  (William  Mackenzie  with  him) 
for  the  appellant. — It  is  sufficient  to  deal  with 
one  of  tbe  three  orders.  Sect.  96  of  the  Public 
Health  Act  1875  is  the  section  under  which  an 
order  for  the  abatement  of  a  nuisance  is  made 
by  a  court  of  summary  jurisdiction.  By  sect.  1*2 
of  tbe  Summary  Jurisdiction  Act 1848  (11X12  Vict, 
c.  43),  every  complaint  and  information  "  shall  be 
heard,  tried,  determined,  and  adjudged  by  one  or 
two  or  more  justice  or  justices  of  the  peace,  as 
shall  bo  directed  by  the  Act  of  Parliament  upon 
which  auch  oomplaint  or  information  shall  be 
framed,  or  such  other  Act  or  Acts  of  Parliament 
as  there  may  be  in  that  behalf."  There  is  in  the 
present  case  such  a  direction  that  the  matter  of 
this  information  shall  he  heard  by  two  justices, 
as  sect.  251  of  the  Public  Health  Act  1875  pro- 
vides that  the  court  of  summary  jurisdiction, 
when  hearing  and  determining  a  complaint  under 
the  Act,  shall  be  constituted  of  two  or  more 
justices  in  petty  sessions.  Therefore  there  must 
be  at  least  two  justices  sitting  to  hear  a  com- 
plaint of  this  kind,  and  that  section  is  relied  on 
as  showing  that.  Then,  by  sect.  14  of  tbe 
Summary  Jurisdiction  Act  1848,  if  the  justice  or 
justices  convict  or  make  an  order  against  the 
defendant,  "a  minute  or  memorandum  thereof 
shall  then  he  made,  for  which  no  fee  Bhall  be  paid, 
and  shall  afterwards  be  drawn  up  by  the  said 
justice  or  justices  in  proper  form,  under  bis  or 
their  hand  and  seal  or  hands  and  seals,  and  he 
or  they  shall  cause  the  same  to  be  lodged  with 
the  clerk  of  the  peace  to  be  by  him  filed  among 
the  records  of  the  general  quarter  sessions  of  the 
peace  .  .  ."  That  procedure  was  followed  in  this 
caee;  the  order  was  first  dravu  up,  and  it  was 


then  signed,  but  it  was  signed  by  one  justioe  onlv 
of  the  three  who  sat  and  heard  the  case,  and 
Win?  bo  signed  it  was  served  on  the  appellant. 
Tbe  form  of  order  for  abatement  of  a  nuisance 
nnder  this  section  (sect.  96*  of  the  Act  of  1875), 
is  form  C  in  sched.  4  to  that  Act  .Some  orders 
may  be  made  by  one  justice  and  some  are  to  be 
made  by  two  justices  ;  and  the  formB  which  are 
now  in  use  under  tbe  Summary  Jurisdiction  Act 
1879  are  tbe  Consolidated  Forms  1886,  which  are 
given  in  tbe  schedule  to  the  Summary  Juris- 
diction Rules  1886.  Cnder  sect.  12  of  the 
Summary  Jurisdiction  Act  1848  a  court  of 
summary  jurisdiction  may  be  composed  of  one. 
two,  or  more  justices.  Then  when  we  look  at 
sect.  251  of  the  Act  of  1875.  the  section  requires 
two  justices  at  least  to  hear  this  case,  and  to  give 
the  court  jurisdiction  there  must  be  two  justices 
at  least.  Then  as  to  the  form  of  the  order  it  is 
clear  that  if  an  order  is  required  to  be  made  by 
two  justices,  a  form  that  is  open  to  the  construc- 
tion that  the  order  is  made  by  only  one  justice 
is  inapplicable.  It  is  clear  upon  these  sections 
that  the  order  as  drawn  up  must  be  signed  by  two 
justices,  and  that  this  order,  having  been  signed 
by  one  justioe  only,  is  bad  upon  that  ground, 
and  the  quarter  sessions  were  therefore  wrong  in 
holding  that  the  signature  of  one  justice  to  the 
order  wan  sufficient.    He  referred  to 

Labalmtndiere  v.  Froit,  I  E.  A  E.  527  ;  26  L.  J. 
155,  M  C. 

Avory,  K.C.  (S.  G.  Lu$hingion  and  SunaAtirne- 
Hanham  with  him)  for  the  respondents. — Two 
justices  having  sat  to  hear  the  case,  tbe  order 
signed  by  one  justice  is  sufficient.  It  may  be  a 
question  whether  the  appeal  was  in  fact  an  appeal 
against  the  written  document  or  was  an  appeal1 
from  the  verbal  order  made  in  open  court, 
and  in  that  connection  the  form  of  the  order 
ought  to  be  looked  at.  The  appellsnt's  notice 
of  appeal  was  against  an  order  made  by  the 
justices  of  the  Epsom  Division,  and  at  the  time 
he  gave  that  notice  of  appeal  he  had  nothing  to 
go  upon  except  the  verbal  adjudication  of  the 
justices  in  open  court.  There  was  a  perfectly 
good  order  upon  the  appellant  made  by  the 
justices  verbally  in  conrt,  and  it  is  submitted 
that  the  appellant  coold  have  been  summoned 
for  not  obeying  that  order  even  if  a  written 
notice  or  order  had  not  been  served  upon  him. 
The  order  as  drawn  up  is  in  fact  only  drawn 
up  for  tbe  quarter  sessions,  and  the  only  reason 
for  drawing  it  up  is  that  it  may  be  sent  to- 
quarter  sessions  and  preserved  there  as  a  record 
of  the  order  which  might  be  made  at  quarter 
Ressions.  That  is  the  effect  of  sect.  14  of  the 
Summary  Jurisdiction  Act  1848.  which  says  that 
the  order  when  drawn  up  is  "  to  be  lodged  with 
tbe  clerk  of  the  peace,  to  be  by  him  filed  among 
the  records  of  the  general  quarter  sessions,"  as  the 
court  of  summary  jurisdiction  is  not  a  court  of 
record.  Under  sect.  96,  if  the  court  is  satisfied' 
of  the  existence  of  a  nuisance,  they  may  make  an. 
order,  and  under  sect.  98  if  the  person  does  not 
obey  the  order  he  is  liable  to  a  penalty.  If  there 
were  no  other  order  than  the  written  order,  and  if 
this  order  were  bad  on  the  face  of  it,  then  the 
court  would  look  at  tbe  order ;  but  the  justices 
can  make  a  perfectly  valid  order  verbally  in 
court  and  say  to  a  person  that  be  must  do  a 
certain  thing,  and  the  person  could  be  summoned 
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for  not  doing  that  thing.    If  we  refer  to  the 
recognisance  to  prosecute  the  appeal  it  recites 
that  the  order  was  made  by  two  justices,  so  that 
both  the  notice  of  appeal  aad  the  recognisance 
recognise  that  the  order  was  made  by  two  justices. 
The  fact  that  it  was  signed  by  one  justice  only 
follows  the  general  form  for  all  these  purposes. 
Sect.  29  of  the  Summary  Jurisdiction  Act  1879 
gave  the  Lord  Chancellor  power  to  make  rules 
as  to  the  forms  to  be  used  under  the  Summary 
Jurisdiction  Acta ;  and  sect.  12  of  the  Summary 
Jurisdiction  Act  1884  provided  that  any  rules  for 
the  time  being  in  force  under  that  section  should 
he  of  the  same  effect  as  if  they  were  contained 
in  the  Summary  Jurisdiction  Act  1818.  Rules 
were  made  under  the  Aot  of  1884,  and  there  is 
attached  thereto  a  schedule  of  forms — the  Con- 
solidated Forms  1886 — and  by  rule  31  those  forms, 
or  others  to  the  like  effect,  may  be  used,  and 
these  are  the  forms  now  in  use.    There  is  a 
general  form,  form  19  (Douglas,  8th  edit.,  p.  248), 
and  in  that  form  there  is  the  signature  of  one 
justice  only.    [Lord  Alverstone,  C.J  .—Suppose 
the  order  had  no  name  of  a  justice  upon  it,  would 
the  party  be  bound  to  obey  it?]    Yes;  there 
would  be  nothing  to  prevent  the  justices  making 
an  order  then  and  there  in  court  for  the  abatement 
of  a  nuisance  forthwith— a?,  for  example,  in  the 
cue  of  a  dangerous  nuisance  likely  to  spread 
disease.   That  would  be  a  good  order,  and  the 
person  might  be  summoned  next  day  for  not 
complying  with  it,  although  no  written  notice  or 
written  order  was  served  on  him.  The  effect  of 
the  signature  is  not  the  making  of  the  order  valid, 
but  the  signature  is  merely  the  verification  of  an 
order  previously  made  in  court,  and  it  is  not 
even  necessary  that  that  order  should  be  put 
into  writing.   The  order  in  the  present  case  is 
quite  consistent  with  the  matter  having  been 
heard  by  two  justices.    Lastly,  by  sect.  ~62  of 
the  Act  of  1875,  no  order  made  in  execution 
of  the  Act  is  to  be  quaohed  or  set  aside  for  want 
of  form,  and  at  the  utmost  the  defect  alleged  in 
this  case  is  a  mere  want  of  form.   There  is  no 
case  on  the  point,  but  upon  the  statutes  the 
quarter  sessions  were  clearly  right. 

Lovo,  K.C.  was  not  called  on  to  reply. 

Lord  Alverstons,  C.J. — I  confess  I  should 
have  been  glad  if  I  could  have  seen  my  way  to 
have  prevented  this  appeal  from  succeeding,  be- 
cause I  do  not  think  that  there  are  any  merits 
whatever  in  the  appeal.  I  have  no  doubt  that 
the  appellant  knew  that  the  order  was  made  by 
two  justices  and  that  he  appealed  on  the  merits 
and  failed.  But  a  more  important  principle  iB 
involved  in  this  appeal,  and  therefore  we  must 
decide  the  case  in  accordance  with  what  our  view 
of  the  law  is.  I  have  always  understood  that  orders 
were  drawn  up,  and  sometimes  courts  have  been 
ordered  to  draw  them  up,  in  order  that  if  there  is 
any  objection  to  be  taken  to  them,  it  may  be 
raised  by  an  appeal  Upon  the  appeal  being 
heard  by  the  quarter  sessions  a  formal  objection 
was  taken  on  behalf  of  the  present  appellant  that 
the  original  order  of  the  20th  April,  which  was 
served  upon  the  appellant,  was  bad  upon  the  face  of 
it,  because  it  had  only  got  the  signature  of  one 
j nstioe.  If  counsel,  who  has  argued  the  case  before 
as  for  the  respondents,  could  have  satisfied  me 
that  the  object  of  the  record,  or  the  object  of  the 
signature  of  the  justice,  was  merely  for  verifica- 


tion, or  if  he  could  have  satisfied  me  that  it  was 
not  contemplated  that  the  order  should  be  drawn 
up  and  served  before  ulterior  proceedings  could 
be  taken,  I  should  have  been  able  to  come  to  the 
conclusion  that  there  was  not  the  necessity  for  an 
order,  good  upon  the  face  of  it,  being  served. 
But  I  think  the  words  of  the  statute  are  too 
strong,  and  I  must  say  that  there  is  this  very 
important  principle  before  proceedings  can  be 
launched  against  a  person  which  may  ultimately 
result  in  subsequent  proceedings  against  him 
for  penalties,  and  may  put  him  to  costs,  that 
the  order  made  upon  him  should  be  definitely 
certain,  and  should  in  accordance  with  the  well- 
known  principle,  be  good  upon  the  face  of 
it.  Sect.  96  of  the  Public  Health  Act  1875 
pays:  "  If  the  court  is  satisfied  that  the  alleged 
nuisance  exists,  .  .  .  the  court  shall  make 
an  order  on  such  person  requiring  him  .  .  . 
to  abate  the  nuisance  within  a  time  epeoified 
in  the  order."  I  do  not  want  to  lay  too  much 
stress  on  the  words  "specified  in  the  order," 
but  they  occurred  to  me  as  rather  indicating 
something  to  be  in  writing,  and  not  merely 
"  stated  in  court " ;  but  it  is  possible  that  that  is 
consistent  with  what  I  may  call  the  verbal  order. 
Then  the  court  may  by  their  order  impose  a 
penalty  not  exceeding  51.  on  the  person  on  whom 
the  order  is  made.  Tben  I  ought  to  notice,  though 
it  is  not  disputed,  but  it  is  admitted,  that  two 
or  more  justices  ought  to  have  heard  and  did 
in  fact  hear  these  proceedings,  as  provided 
by  sect.  251  of  the  Act  which  says :  "  The 
Court  of  Summary  Jurisdiction  when  hearing 
and  determining  an  information  or  complaint 
under  this  Aot  shall  be  constituted  of  two  or 
more  justices."  Then  the  form  of  order  for  the 
abatement  of  the  nuisance  which  is  to  be  used,  is 
form  C  in  ached.  4  to  the  Act  of  1875,  and  that 
form  does  recite  the  whole  proceedings,  the 
sitting  of  the  court,  the  date  within  which  the 
work  is  to  be  done  from  the  service  of  the  order 
or  a  true  copy  thereof,  and  it  indicates  that  it  is 
to  be  signed  by  two  justices.  The  only  thing  that 
enables  counsel  for  the  respondents  to  contend 
that  that  ordei  so  drawn  up  must  not  be  an  order 
and  need  not  be  an  order,  signed  by  two  justices, 
is  the  argument  he  founded  on  sect.  14  of  the 
Summary  Jurisdiction  Act  1848,  that  "  if  he  or 
they  convict  or  make  an  order  against  the  defen- 
dant, a  minute  or  memorandum  thereof  shall  then 
be  made,  for  which  no  fee  shall  be  paid,  and  the 
conviction  or  order  shall  afterwards  be  drawn 
up  by  the  said  justice  or  justices  in  proper  form 
under  his  or  their  hand  and  seal  or  hands  and 
seals,  and  he  or  they  Bhall  cause  the  same  to  be 
lodged  with  the  clerk  of  the  peace,  to  be  by  him 
filed  among  the  records  of  tbe  general  quarter 
sessions  of  the  peace."  It  occurs  to  me  that  in  a 
case  where  we  had  to  consider  this  section,  and 
where  something  of  the  same  sort  was  referred 
to,  I  pointed  out  at  the  time,  and  I  should  like  to 
repeat  it  now,  that  the  fact  that  the  order  is  to  be 
drawn  up,  and  that  no  fee  is  to  be  paid  for  the 
order  or  a  copy  of  the  order  on  being  given  out, 
would  rather  look  as  though  it  were  intended  that 
the  person  should  know  what  were  the  real  terms 
of  the  order  made  against  him.  The  order  in 
question  in  this  cj.se  of  the  20th  April,  when 
served,  was,  upon  the  face  of  it,  an  order  made 
only  by  one  jostice.  It  is  obvious  that -the  order 
may  be  made  in  cases  where  the  person  has  not 
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appeared.  It  may  be  made  under  circumstances 
w  hore  it  is  essential,  before  a  person  can  know 
what  be  has  got  to  do,  that  the  order  shall  be 
given  to  him,  and  shall  specify  what  he  has  to  do. 
It  seems  to  me,  therefore,  that  it  iB  an  objection 
to  these  proceedings  that  the  order  which  was 
served  on  the  appellant  in  this  instance,  was  an 
order  which,  upon  the  face  of  it,  did  not  comply 
with  the  statute,  and  the  fact  that  the  present 
appellant  to  these  proceedings  had  knowledge 
that  two  justices  did  sit  to  hear  the  complaint 
is  not,  in  my  opinion,  a  sufficient  answer  to  the 
objection  which  is  taken  that  the  record  of  the 
proceedings,  which  must  be  supposed  to  be  a 
truthful  record,  does  not  show,  on  the  face 
of  it,  that  the  order  is  good.  Although  I  am 
sorry  to  be  obliged  to  come  to  this  conclusion, 
because  I  do  not  think  that  there  are  any 
merits  in  the  case  jet,  in  my  opinion,  for  the 
reasons  I  have  given,  this  appeal  should  be 
allowed. 

Wills,  J. — I  have  come  to  the  same  conclusion. 
I  think  when  form  C.  in  ached.  4,  which  is  ap- 
pended to  the  Public  Health  Act  1875,  is  looked 
at,  it  is  clear  that  such  an  order  as  this  is  intended 
to  be  served,  and,  if  served,  it  must  be  drawn  up 
and  must  be  in  writing.    I  do  not  feel  at  all 
pressed  with  Mr.  Avory's  argument  that  an  order 
may  have  to  be  made  which  may  have  to  be  obeyed 
instanter,  or  within  a  very  short  time,  because 
orders  of  this  kind,  although  they  look  as  if  they 
would  take  a  formidable  time  to  work  out,  are  all 
printed,  and  any  magistrates  clerk  has  forms  and 
has  nothing  to  do  but  to  fill  in  a  few  blanks; 
and  therefore,  when  an  order  is  required  to  be 
immediately  acted  upon,  there  can  be  no  real  or 
serious  di (Bonify  in  making  it  out  and  probably 
serving  it  at  once.   If  an  order  is  to  be  drawn 
up  and  is  to  be  in  writing,  then  I  cannot  help 
thinking  that  it  ought  to  show  on  the  face  of  it 
that  it  is  a  good  order.    I  cannot  think  that  the 
signature  of  a  justice  to  an  order  of  this  kind  is 
meant  merely  to  verify  the  record,  as  it  were.  In 
my  opinion  it  is  intended  to  be  part  of  the  record 
itself,  and  to  indicate  who  has  made  the  order 
and  how  it  has  been  made.   The  schedules  to  the 
Act  are  by  sect.  317  to  be  read  and  have  effect  as 
parts  of  the  Act,  and  the  form  of  order  is  to  be 
varied  as  circumstances  may  require,  and  as  so 
varied  they  are  to  be  sufficient  for  all  purposes. 
But  then  counsel  for  the  respondents  argues  that 
because  under  the  Summary  Jurisdiction  Act 
of  1884,  the  forms  which  are  to  be  drawn  up  by 
the  Lord  Chancellor  and  are  to  be  laid  on  the 
table  of  both  Houses  of  Parliament,  are  substi- 
tuted for  the  forms  which  were  originally  appended 
to  the  Summary  Jurisdiction  Act  of  1848,  we  must 
look  to  them  to  see  what  form  would  be  sufficient 
in  the  present  case,  and  he  says,  as  the  only  form 
that  is  given  as  applicable  to  such  a  case  as  this, 
is  a  general  form  which  is  applicable  to  a  great 
many  kinds  of  orders  which  would  have  to  be  varied 
or  supplemented  by  written  matter  in  order  to  make 
smplete  in  each  particular  case,  therefore, 
ch  as  the  form  whioh  is  there  given,  con- 
the  signature  of  only  one  justice,  that  the 
signature  of  one  justice  is  sufficient   But  I  think 
that  that  overlooks  the  fact  that  in  rule  31  of  the 
Summary  Jurisdiction  Rules  1886  it  is  said  that 
the  forms  in  the  schedule  to  those  rules  are  to  be 
used  with  such  variations  as  circumstances  may 
require.  Where  the  circumstances  require  that  an 


order  must  be  made  by  two  justices,  surely  that  is 
one  of  the  instances  in  whioh  the  regulations  or 
rules  theuiBelves  direct  that  the  necessary  altera- 
tions should  be  made.  Therefore  I  do  not  think 
that  the  mere  fact  that  the  signature  of  only  one 
justice  is  provided  in  a  general  iorm  is  sufficient  to 
qualify  or  abrogate  the  necessity  of  letting  the 
order  appear  good  on  the  face  of  it.  Thinking, 
as  I  do,  that  the  signatures  of  the  justices  or 
magistrates  who  made  the  order,  are  not  merely 
for  verification,  but  are  for  the  purpose  of  en- 
suring that  the  record  shall  be  a  complete  memo- 
randum of  the  order  which  has  been  made,  and 
the  persons  who  made  it,  I  therefore  am  of 
opinion  that  if  two  justices  must  make  the  order, 
two  justices  must  sign  it. 

Kennedy,  J. — I  agree ;  and,  as  my  brothers 
have  so  fully  expressed  their  reasons,  I  have 
nothing  to  add. 

Appeal  allowed,  but  without  costs  of  thit 
appeal. 

Solicitors  for  the  appellant.  Spencer,  Gibson, 
and  Son. 

Solicitors  for  the  respondents,  Lyell  and  Beten- 
ion,  for  Edmund,  G.  Wilson,  Epsom. 


Monday,  April  18. 
(Before  Lord  Alverstone.  C.J..  Wills  and 

Kennedy,  J  J.) 
Hennan  and  Co.  Limited  v.  Duckworth,  (n) 
Dentistry — Unregistered  per  ton — Supply  of  false 
teeth — Fitting  »et  in  patient's  mouth — Right  to 
recover  fee — "  Dental  operation,  denial  attend- 
ance or  advice  "—Dentists  Act  1878  (41  &  42 
Vict.  c.  33),  *.  5. 
A  person  who  teas  carrying  on  the  practice  of  a 
dentist,  but  who  teas  not  registered  under  the 
Dentists  Act  1878,  made  by  the  defendant  and 
fitted  to  the  defendant's  mouth  a  set  of  faltt 
teeth  which  were  taken  for  the  defendant  and 
kept  and  used  by  him.    The  defendant  having 
refused  to  pay  for  the  same  : 
Held,  that  sect.  5  of  the  Dentists  Act  1878,  which 
prevented  an  unregistered  person  from  recover- 
ing any  fee  or  charge  for  "  the  performance  of 
any  dental  operation,  or  for  any  dental  attend- 
ance or  advice,"  did  not  prevent  the  unregistered 
person  from  recovering  the  price  of  the  set  ot 
teeth  so  supplied,  as  distinguished  from  the 
fitting  of  the  same. 
Appeal  by  the  defendant  from  the  County  Court 
of  Lancashire,  held  at  Blackburn. 

The  plaintiffs,  J.  B.  Hennan  and  Co.  Limited, 
were  a  registered  company  with  a  registered  office 
at  Blackburn,  who  carried  on  the  practice  of 
dentists  by  means  of  unregistered  managers  who 
were  not  duly  qualified  to  act  as  dentists  under 
the  Dentists  Act  1878,  and  tbey  brought  the 
present  action  to  recover  the  sum  of  51..  the  price 
agreed  to  be  paid  by  the  defendant  for  a  set  of 
artificial  teeth  and  fillings. 

The  particulars  of  the  p  laintiflV  claim  were  a* 
follows : 

To  npper  and  lower  sets  of  artificial  te«th  md 
fillings,  51. 

John  B.  Hennan  said  that  he  was  the  managing 
director  of  the  plaintiff  oompany,  that  he  was  not 
(«)  Report*!  by  W.  W.  On*.  E»n.,B*rrt«wr-.i-Uw. 
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in  the  register,  but  that  he  was  apprenticed  to  a  | 
dentist  for  seven  years ;  that  the  defendant  called 
on  him  on  the  23rd  April  last,  when  he  (the 
defendant)  was  wearing  a  set  of  teeth  with  which 
he  was  not  satisfied ;  and  the  witness  said  that  he 
would  make  a  set  of  teeth  and  do  some  filling 
for  51. ;  that  the  defendant  visited  him  four  times, 
and  that  on  the  27th  April  the  set  was  fitted  in  ; 
that  a  Mr.  Aynley  fitted  them  in ;  that  he  (the 
defendant)  took  them  away,  and  that  he  had  a 
conversation  with  the  defendant  about  not  being 
■  [iialified ;  that  the  defendant  came  and  com- 
plained, and  the  witness  offered  to  remedy  the 
set. 

Mr.  Aynley  said  that  the  price  was  fixed  for  the 
teeth;  that  he  fitted  them  in  the  defendants 
mouth  about  the  27th  April;  and  that  the  teeth 
were  in  bis  opinion  a  good  fit;  that  the  day 
before  the  action  was  entered  he  offered  to  alter 
them,  but  that  the  defendant  said  ho  could  not 
spare  them. 

The  defendant  said  that  the  set  was  bad ;  when 
he  had  worn  them  a  week  he  went  and  complained, 
and  he  saw  Mr.  Hennan,  who  did  something  to 
them  and  told  him  to  keep  them  in  for  some 
weeks ;  he  again  saw  Mr.  Hennan  in  August  and 
said  they  were  wrong,  and  that  he  would  come  in 
and  see  him  at  a  later  time ;  he  went  in  Sep- 
tember, when  Mr.  Hennan  wanted  them  for  the 
purpose  of  altering  them,  but  the  defendant  could 
not  spare  them  then.  Ultimately  this  action  was 
brought. 

For  the  defendant  it  was  objected  that  the 
plaintiffs  could  not  recover  on  the  ground 
that  the  action  was  brought  to  recover  fees  or 
charges  for  the  performance  of  a  dental  operation 
or  for  dental  attendance  or  advice,  and  came 
within  the  provisions  of  sect.  5  of  the  Dentists 
Act  1878  (41  it  42  Vict.  c.  33). 

The  learned  County  Court  judge  held  that  the 
claim,  so  far  as  it  was  for  making  the  set  of 
teeth,  as  distinguished  from  the  fitting  of  the 
same  and  the  fillings,  was  not  within  the  Act,  and 
be  assessed  the  amount  to  lo  recovered  in  respect 
of  such  making  at  the  sum  of  41.  4*.  for  which 
amount  he  gave  judgment,  with  leave  to  appeal, 
as  he  considered  the  matter  of  paWic  interest. 

The  defendant  appealed  upon  the  grounds  that  - 
the  judge  was  wrong  in  law  in  not  holding  that 
the  Dentists  Act  1878,  s.  5,  was  a  defence  to  the 
action,  and  in  not  entering  judgment  for  the 
defendant  or  non-suiting  the  plaintiffs  ;  and  that 
there  was  no  evidence  on  which  the  judge  could 
arrive  at  the  decision  he  did. 

Sect.  5  of  the  Dentists  Act  1878  (41  &  42  Vict, 
c.  33)  provides : 

A  per«ou  registered  under  this  Act  shall  be  entitled 
to  practise  dentistry  and  dental  surgery  in  any  part  of 
Her  Majesty V  dominions,  and  from  and  after  tho  first 
da?  of  August  one  thousand  eight  hundred  and  seventy  - 
nine,  a  person  shall  not  be  entitled  to  recover  any  fee  or 
charge,  in  any  court,  for  the  performance  of  any  dental 
operation,  or  for  any  dental  attend anoe  or  advice,  unless 
be  is  registered  nnder  this  Act,  or  is  a  legally  qualified 
m<*lieal  practitioner. 

R.  W.  Turner  for  the  defendant.  —  [Lord 
Alvekstone,  C.J.  — The  defendant  kept  the 
teeth,  and  for  the  purpose  of  the  present  case 
we  must  assume  that  he  kept  them.]  Yes ;  the 
learned  judge  gave  judgment  for  the  whole 
amount,  less  16s.,  which  he  assessed  as  the  costs 
of  the  fillings  and  the  fitting.     He  was  wrong  in 
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allowing  the  plaintiffs  to  recover  any  part  of  the- 
claim.    The  point  is  whether  under  the  Dentista 
Act  the  plaintiffs  can  charge  for  the  bare  cost 
of  the  materials,  in  which  case  there  ought  to  have 
been  some  evidence  offered  as  to  the  cost  of  the 
materials.     If  a  person  went  into  a  dentist's 
shop  and  simply  bought  a  set  of  artificial  teeth, 
without  any  attendance  or  advice  being  given, 
then  that  would  be  a  case  of  Roods  sold  and 
delivered,  and  the  Act  would  not  apply  to  prevent 
the  person  from  recovering  the  price.   That  case 
is  totally  different  from    the  present.  With 
regard  to  a  person  who  does  dental  work  and 
carries  on  a  dental  practice,  it  is  not  the  value  of 
the  materials  supplied  for  which  the  charge  is 
made ;  the  materials  are  merely  incidental  to  the 
work,  which  is  the  skilled  work  of  a  dentist. 
[Lord  Alvebstone,  C.J.— The  judge  has  not 
given  anything   for  "  dental  attendance "  or 
"dental  advice";  he  has  not  allowed  the  plaintiffs 
anything  for  fitting  nor  for  the  fillings ;  and  we 
must  take  it  that  what  he  has  given  is  the  cost 
of  making  a  frame  and  teeth,  and  that  he  has 
assessed,  whether  rightly  or  wrongly,  4f.  4a.  for 
the  gold  and  the  teeth.]   Yes,  for  the  cost  of  the 
materials.     What  a  dentist  charges  for  is  his 
dental  skill  in  preparing  the  teeth  for  the  plate, 
in  taking  the  impression,  and  in  actually  fitting 
the  teeth  to  the  mouth ;  but  the  section  does  not 
mean  to  hit  persons  who  merely  make  frames  and 
who  make  teeth  which  are  sold  to  dentists.  The 
fitting  in  of  the  gold  and  the  teeth  on  the  frame 
is  a  dental  operation,  and  it  is  dental  advice,  and 
the  giving  of  the  teeth  is  merely  ancillary  to  the 
advice,  and  therefore  not  recoverable.   The  judge 
bad  no  power  to  split  the  claim,  and  assess  bo 
much  for  goods  Bold  and  delivered,  and  so  much 
for  dental  operations.    The  real  claim  here  is  a- 
claim  for  work  done  as  a  dentist,  for  dental  advice, 
attendance,  and  for  a  dental  operation,  and  that 
is  the  very  thing  the  section  was  intended  to 
prevent ;  and  to  allow  an  unregistered  person  to- 
bring  an  action  for  the  materials  supplied  in  such 
a  case  would  be  to  encourage  a  class  of  actions 
which  it  was  the  object  of  the  statute  to  prevent. 
There  is  no  hardship  in  not  allowing  such  persons 
to  recover  for  the  materials  supplied,  as  they  can 
protect  themselves  by  requiring  payment  before 
they  part  with  the  materials.   There  is  a  corre- 
sponding section  (sect.  32)  in  the  Medical  Act  1858, 
which  provides  that  no  unregistered  person  shall 
be  entitled  to  recover  any  charge  "  for  any  medical 
or  surgical  advice,  attendance,  or  for  the  per- 
formance of  any  operation."   Under  that  section 
an  unregistered  person  who  had  performed  a 
surgical  operation  could  not  recover  a  charge  for 
the  sutureB  or  other  things,  such  as  splints  or 
tubes  which  he  had  used.   The  reason  whv  tbe 
Legislature  in  that  section  added  the  worls 
"or  for   any  medicine  which  he   shall  have 
both  prescribed   and  supplied"  was  that  at 
that  time  there  was  the  Pharmaceutical  Society 
of  Chemists,  a  body  which  supplied  medicines. 
They  may  not  prescribe  them,  but  they  may 
supply  them.  The  section  is  a  defence  to  the 
whole  claim. 

/.  R  Randolph  for  the  plaintiffs.— The  learned 
judge  took  a  proper  view  of  the  section.  It  is 
admitted  for  tbe  purpose  of  this  argument  that 
the  figures  are  correct ;  and,  assuming  them  to 
be  correct,  the  judge  disallowed  everything  for 
fitting  these  teeth  and  so  on,  and  he  only  gave 
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the  plaintiffs  judgment  for  the  balance  for  that 
"which  they  could  supply.  The  supply  of  n  set  of 
false  teeth  is  really  goods  sold  ana  delivered,  and 
not  work  and  labour  done.  In  the  case  of  Lee 
Griffin  (4  L.  T.  Rep.  546;  1  B.  &.  S.  272)  a 
person  who  had  ordered  a  set  of  false  teeth  died 
before  they  were  delivered,  and  there  being 
no  memorandum  under  the  Statute  of  Frauds, 
her  representative  would  not  pay  for  them.  The 
point  turned  on  the  question  whether  the  den  tut 
was  right  in  suing  for  goods  sold  and  delivered, 
in  which  case  be  was  beaten  by  the  Statute  of 
Frauds,  or  whether  be  was  right  in  suing 
for  work  and  labour  done,  in  which  care  the 
statute  would  not  apply;  and  the  court  held 
that  it  was  goods  sola  and  delivered.  The 
court  there  drew  the  distinction  between  the  two 
causes  of  action  for  goods  sold  and  delivered 
and  for  work  and  labour  done,  and  they  came 
to  the  conclusion  that  a  set  of  teeth,  to  be 
made  for  tie  person  and  fitted  to  the  mouth  and 
then  paid  for,  was  goods  Bold  and  delivered. 
That  is  a  decision  to  show  that  the  tale  cf  a 
set  of  false  teeth  to  be  fitted  to  the  mouth  of 
the  patient  is  the  sale  of  a  chattel.  [He  was 
stopped.] 

Lord  Alyerstone,  C.J. — I  must  say  that  I 
have  a  strong  feeling  that  it  would  be  very  desir- 
able that  tbe  Dentists  Act  of  IS7S  should  be 
amended,  if  it  is  thought  by  persons  who  are 
acquainted  with  dental  matters  that  it  is  desirable 
that  only  registered  and  qualified  persons  should 
supply  false  teeth  to  go  into  person's  months. 
I  can  well  imagine  that  although,  in  one  sense,  it 
is  quite  a  diffei°ent  thing  to  perform  an  operation 
on  the  teeth,  the  mouth,  tbe  puma,  or  the  jaw, 
yet  at  the  same  time  it  may  be  an  extremely 
uncomfortable  and  unsuitable  thing,  and  I  dare- 
say, perhaps  in  rare  cases,  a  dangerous  thin*  to 
have  improperly  fitted  teeth ;  but,  I  think  that, 
taking  the  language  of  Beet.  5  of  the  Dentists  Act 
1878,  it  does  not  go  far  enough  to  include  such  a 
case  as  this,  and  we  must  take  it  that,  at  any 
rate  in  1878,  the  common  use  of  false  teeth  was 
perfectly  well  known.    The  language  used  in 
sect.  5  is  that  the  unregistered  person  shall  not 
be  entitled  to  recover  any  fe«»  or  charge  "  for  the 
performance  of  any  dental  operation,  or  for  any 
■dental  attendance  or  advice."    In  my  opinion, 
prima  facie  certainly,  the  words  in  that  section 
•'  dental  operation "  mean  operation  upon  the 
person— on  tbe  month  cf  the  patient;  "dental 
attendance  "  would  mean  advising  in  respect  of 
tbe  condition  of  the  mouth,  or  as  to  what  should 
be  done,  and  "  advice "  would,  of  course,  mean 
something  of  the  same  character.   If  it  had  been 
intended  by  the   Legislature  that  the  section 
should  go  on  and  say  :  "  And  nothing  supplied  by 
tbe  dentist  in  pursuance  or  in  consequence  of  such 
advice  shall  be  charged  for  " ;  I  think  we  should 
expect  to  find  those  words  there.    And  I  myself 
am  a  little  pressed  by  the  fact  that,  in  the  corre- 
sponding section  in  the  Medical  Act.  which  was 
passed  in  1858,  tbe  Legislature  did  add  the  words  : 
"  For  any  medicine  which  he  shall   have  both 
prescribed  and  supplied  " ;  whereas  in  the  Dentists 
Act  they  did  not  add :  "  For  any  teeth  prescribed 
or  supplied."    The  reason  given  by  counsel  for 
the  appellant — namely,  that  those  words  were 
inserted  in  the  Medical  Act  because  chemists  then 
existed  who  supplied  medicines  without  prescrib- 
i  not  seem  to  me  quite  a  sufficient  answer. 


This  Act,  being  an  Act  which  prevents  an 
unregistered  person  from  being  entitled  to 
recover  charges  and  fees,  must  be  construed 
strictly ;  and  while  I  should  be  glad  if  it 
should  be  thought  desirable  that  the  Act 
should  be  amended  in  tbe  direction  I  have 
indicated,  it  would,  in  my  opinion,  be  going  toe- 
far  to  hold  that  tbe  learned  judge,  who  has 
expressly  excluded  any  charge  for  fitting  and 
advice  and  so  on,  was  wrong  in  the  view  he  took. 
Whether  he  has  gi?en  the  plaintiffs  too  much  is 
a  point  we  cannot  deal  with.  He  has  assessed 
the  amount  recoverable  on  a  right  principle, 
unless  tbe  Act  makes  the  supply  of  the  false 
teeth  part  of  the  '*  dental  operation,"  the  dental 
attendance"  or  "advice."  which  I  do  not  think 
it  does.  I  was  for  tbe  moment  pressed  by 
counsel's  suggestion  that  the  non- registered 
person  could  protect  himself  by  requiring  pay- 
ment beforehand,  and  by  saying  "  You  shall  not 
take  the  thing  away  until  you  have  paid  your 
money  for  it ;  but  we  have  here  to  deal  with  a 
statute  which  prevents  a  person  from  having  the 
ordinary  rights  of  being  paid  for  articles  which 
he  has  supplied,  and  I  think  that  the  language 
of  the  section  is  not  sufficient  to  brine  such  a 
case  as  tbe  present  within  it*  terms.  We  must 
hold,  therefore,  that  the  Connty  Court  judge  was 
right,  and  that  this  appeal  must  be  dismissed. 

Wills.  J. — I  come,  with  some  reluctance,  to  the 
same  conclusion.  I  ssy  "  with  some  reluctance." 
because,  probably,  there  is  no  part  of  a  dentist's 
work  which  requires  more  care  and  very  often 
more  skill  than  the  preparation  and  tbe  manu- 
facture of  false  teeth,  and  it  might  very  well  have 
been  that  the  words  would  have  covered  such  a 
case  as  this.  But  I  do  not  think  that  it  is  pos- 
sible to  say  that  making  the  teeth  can  come 
under  "  dental  attendance  or  advice."  Therefore 
we  are  really  driven  to  the  question  whether  the 
words  "  dental  operation  "  are  sufficiently  large  to 
include  such  work  as  this.  It  seems  to  me  that 
a  dental  operation — an  operation  in  respect  of  the 
teeth — really  means  an  operation  in  a  surgical 
sense,  something  that  is  to  be  done,  not  upon  the 
false  teeth,  but  upon  the  living  person,  and  that 
what  really  is  charged  for  here  is  that  which  was 
not  done  upon  the  person,  but  was  done  upon  the 
incomplete  set  of  false  teeth,  in  order  to  make 
them  fit  the  person;  and  I  do  not  think  that 
"  dental  operation  "  can  reasonably  be  construed 
to  cover  such  a  state  of  things  as  that. 

Kennedy,  J.— I  concur,  and  have  nothing  to 

aa^"  Appeal  dismissed. 

Solicitors  for  the  plaintiffs,  Busk,  Mellor,  and 
Norris,  for  T.     and  H.  Backhouse,  Blackburn. 

Solicitors  for  the  defendant.  Bowman  and 
Curtis  HoyvearJ.  for  H.  Dttekworih,  Blackburn. 
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PROBATE,  DIVORCE,  AND  ADMIRALTY 
DIVISION. 
ADMIRALTY  BUSINESS. 
March  17  and  16. 
(Before  Barnes.  J.  and  Trinity  Masters.) 
The  Sussex,  (a) 

Collision — Failure  to  stand  by  and  give  name — 
Conpulsory  pilotage — Limit*  of  port  of  Liver- 
pool— 8  Anne.  c.  8—  Mersey  Dock  Acts  Consolida- 
tion  Act  1858  (21  <t  22  Vict.  c.  92)— Merchant 
Shipping  Act  1894  (57  <£•  53  Vict.  c.  (JO  ),  ss.  422, 
586,  603,  633. 

The  fact  of  a  vessel  after  collision  with  another 
vestel  not  standing  by  and  giving  her  name,  as 
required  by  sect.  422  of  the  Merchant  Shipping 
Act  1894,  does  not  render  her  owners  liable,  if  at 
the  time  she  was  compulsorily  in  charge  of  a 
pilot. 

The  Queen  (20  L.  T.  Rep.  853  ;  3  Mar.  Laio  Cos. 
0.  8.  242;  L.  Rep.  2  A.  A-  E.  Ml)  followed. 

A  collision  occurred  in  the  estuary  of  the  river 
Mersey  between  the  steamships  6.  and  S. 

Bj  sect.  127  of  the  Mersey  Dock  Acts  Consolidation 
Act  1858,  "  every  pilot  taking  upon  himself  the 
charge  of  any  vessel  shall,  if  so  required  by  the 
master  thereof,  pilot  such  vessel  so  far  to  the 
westward  as  the  .  .  .  Fairway  Buoy  of  the 
Queen's  Channel." 

Since  the  date  of  the  Act  the  buoy  has  been 
removed,  and  for  the  purposes  of  pilotage  the 
Bar  Lightship,  which  occupies  a  position  outside 
of  thai  occupied  by  the  buoy,  is  treated  as  the 
westward  limit. 

The  Q.  at  the  time  of  the  collision  was  at  anchor 
between  the  Bar  Lightship  and  the  place  where 
the  buoy  used  to  be. 

The  defendants  pleaded  that  the  S.  was  at  the 
time  of  the  collision  compulsorily  in  charge  of  a 
pilot. 

Held,  that,  the  Fairway  Buoy  having  been  removed, 
the  Bar  Lightship  occupied  the  same  place 
relatively  for  the  purposes  of  sect.  127  of  the  Act 
of  1858,  and  that  pilotage  was  therefore  compul- 
sory. 

Action  for  damage  by  collision  brought  by  the 
owners  of  the  steamship  Gladestry  against  the 
owners  of  the  steamship  Sussex. 

The  collision  occurred  about  12.45  a.m  on  the 
20th  Dec.  1903,  about  one  mile  S.  i  E.  of  the 
Mersey  Bar  Lightship. 

The  Gladestry  was  a  steamship  of  2360  tons 
gross  register,  and  at  the  time  was  on  a  voyage 
from  Savannah  to  Manchester  with  a  cargo  of 
cotton  and  phosphate  rock,  and  manned  by  a 
crew  of  twenty-four  hands  all  told. 

At  the  time  of  the  collision  she  had  a  Liverpool 
pilot  on  board,  and  was  at  anchor,  heading  about 
8.S.E.,  and  exhibiting  the  regulation  anchor 
lights. 

The  Sussex  was  a  steamship  of  5474  tons  gross 
register,  and  was  on  a  voyage  from  Liverpool  to 
London  with  a  general  cargo,  and  manned  by  a 
crew  of  fifty-nine  bands  all  told.  She  was  at  the 
time  of  the  collision  in  charge  of  a  duly  licemoi 
Liverpool  pilot 

The  defendants  admitted  that  the  collision  was 
caused  by  the  negligent  navigation  of  the  Sussex, 
but  alleged  that  it  was  occasioned  solely  by  the 
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fault  of  the  pilot  in  charge,  and  that  the  collision 
took  place  within  a  district  in  which  pilotage  is 
compulsory  by  law. 

Barnes,  J.  came  to  the  conclusion  on  the  facts 
that  the  collision  was  solely  caused  by  tho  negli- 
gence of  the  pilot  in  charge  of  the  Sussex. 

It  appeared  from  the  evidence  of  the  pilot  of 
the  Gladestry  that  the  Fairway  Buoy,  which 
marked  the  entrance  to  the  Queen's  Channel  in 
1858,  was  about  three-quarters  of  a  mile  nearer  in 
than  the  position  of  the  present  Bar  Lightship. 

A  lightship  was  first  placed  near  the  bar  in 
1873,  and  the  lightship  and  Fairway  Buoy 
co-existed  until  1875,  when  the  latter  was  removed 
and  nothing  put  in  its  place. 

In  1884  the  Bar  Lightship  was  moved  to  its 
present  position. 

It  was  also  alleged  by  the  plaintiffs  that  those 
in  charge  of  the  Sussex  after  the  collision  failed, 
without  reasonable  cause,  to  stand  by  and  give 
the  name  of  their  vessel,  and  to  comply  with  the 
provisions  of  sect.  422  of  the  Merchant  Shipping 
Act  1894. 

Sect.  422  of  the  Merchant  Shipping  Act  1894 
(57  <fc  58  Vict  o.  60)  is  as  follows  : 

(1)  la  every  ease  of  collision  between  tiro  vessels,  it 
shall  be  the  duty  of  the  master  or  pereoa  in  charge  of 
eaon  vessel,  if  and  so  far  as  be  can  do  ao  without 
danger  to  bis  own  vessel,  crew,  and  passengers  (if  any), 
<«)  to  render  tj  the  other  vessel,  ber  router,  crew,  end 
pastengere  (if  any),  snob  aeaistanoe  as  m»y  be  practic- 
able, and  may  be  necessary  to  save  them  from  any 
danger  oaaiei  by  the  oolliaioa,  and  toaUy  by  toe  other 
vessel  on  til  he  hat  ascertained  that  she  has  no  need  of 
farther  assistaooe  ;  and  also  (fc)  to  (five  to  the  master 
or  parson  in  charge  of  the  other  vestel  the  nams  of  bis 
own  vesiel  and  ot  the  part  to  whioh  abe  belongs,  and 
also  the  names  of  the  pjrts  from  which  she  comoa  and 
to  which  she  is  bouod.  (2)  If  the  master  or  person  in 
charga  of  a  vessel  fads  tj  comply  with  this  section,  aixi 
no  reasonable  oaase  for  each  failure  is  sbowo,  the  colli- 
sion shall,  in  the  absence  of  prat  to  the  contrary,  ho 
deemed  to  have  been  caaaed  by  bis  wrongful  act,  neglect, 
or  default. 

The  plaintiffs  contended  that  at  the  time  of  the 
collision  the  Sussex  was  not  compulsorily  in 
charge  of  her  pilot  as  she  was  outside  the 
district  in  which  pilotage  is  compulsory. 

By  sect.  3  of  8  Anne,  c.  8 — an  Act  for  mating 
a  convenient  dock  or  basin  at  Leverpoole  for  the 
security  of  all  ships  trading  to  and  from  the  said 
port  of  Leverpoole— the  limits  of  the  port*  are 
defined  an : 

The  limits  at)  1  extent  whereof  are  as  far  a«  a  certain 
plaoe  in  Hoyle-Lake  called  the  Kedstones,  and  from, 
thenoe  all  over  the  river  Mersey  to  Warrington  and 
Frodaham  Bridges. 

The  material  sections  of  the  Mersey  Dock 
Act*  Consolidation  Act  1858  (21  A  22  Vict, 
c  92)  are  as  follows  : 

Sect.  121.  The  bjurd  may  diamine  any  person,  being 
of  the  age  of  eighteon  years  and  upwards,  who  snail  ba?u 
served  as  an  appreotioe  in  any  of  the  Liverpool  pilot 
bjats  for  not  leas  than  three  years  .  .  .  and  every 
such  apprentice  or  other  person  who  upon  any  sacn 
examination  shall  be  found  to  be  qualified  tj  act  aa  a 
pilot,  and  shall  be  approved  of  by  the  board,  shall 
receive  a  lioenoe  in  writing,  signed  by  the  secretary  of 
the  board,  certifying  that  he  is  duly  qualified  to  act  as  a 
pilot  for  the  port  of  Liverpool.    .    .  . 

Sect.  123  provides  for  a  penalty  on  person e. 
acting  as  pilots  without  a  licence. 
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Sect.  124  provides  that  pilots  misbehaving 
themselves  are  to  have  their  licence**  recalled. 

Scot.  1*27.  Erery  pilot  taking  upon  himself  the  charge 
of  any  vr^sel  shall,  if  so  required  by  the  master  thereof, 
pilot  ouch  vessel,  if  Bailing-  oat  of  the  port  of  Liverpool, 
through  the  Queen's  Channel,  so  far  to  the  westward  as 
the  buoy  commonly  called  or  known  by  the  name  of  the 
Form  by  North-West  Booy.  or  Fairway  Booy  of  the 
Queen's  Channel;  and,  if  sailing'  through  the  Rack 
Channel,  pilot  the  same  so  far  to  the  westward  as  the 
North- West  Buoy  of  Uoyle  ;  and  any  pilot  who  shall  in 
<iny  such  case  refuse  to  pilot  snoh  vessel  to  such  die- 
twee  aa  aforesaid  shall  forfeit  his  right  to  receive  any 
«nm  of  money  for  piloting  snoh  vessel,  and  may  also, 
at  the  discretion  of  the  l»ard,  be  deprived  of  bis 
licence. 

Soot.  133.  The  board  may  from  time  to  time  deter- 
mine, vary  and  alter  and  fit  rates  of  pilotage  to  be  paid 
to  pilots  for  piloting  vessels,  snch  rates  to  be  aooordinjj 
to  the  draught  of  water  of  snoh  vessels,  and  to  be  within 
the  limit :  that  is  to  *sy,  (a)  as  to  British  vessels  :  For 
piloting  a  vessel  from  the  distance  of  the  Great  Orme's 
Head  or  the  coast  of  Wales  to  the  port  of  Liverpool,  not 
jest  than  five  shillings  nor  more  than  ei^ht  sbillingii  per 
foot ;  for  piloting1  n  voisel  any  greater  distance  to  the 
port  of  Liverpool,  not  leas  than  six  shillings  nor  more 
than  nins  shillings  per  foot :  for  piloting  a  vessel  out  of 
the  port  of  Liverpool,  not  less  than  three  shillings  and 
not  more  than  four  shillings  per  foot :  for  piloting  a 
coasting  vessel,  including  therein  vessels  trading-  with 
Ireland,  the  islands  of  Faro  or  Ferro,  Guernsey,  Jersey, 
Alderney,  Sark,  and  Man,  either  into  or  out  of  the 
port  of  Liverpool,  one  half  only  of  the  above 


139.  In  case  the  master  of  any  vessel,  being 
bound,  and  not  being  a  ooasting  vessel  in 
ballast,  or  under  the  burthen  of  100  tons,  for  which 
provision  is  otherwise  made,  shall  proceed  to  sea,  and 
shall  refueo  to  take  on  board  or  to  employ  a  pilot,  be 
shall  pay  to  the  pilot  who  shall  first  offer  himself  to 
pilot  tbo  same  the  fall  pilotage  rate  that  would  have 
boon  payable  for  snoh  vesssl  if  snoh  pilot  had  actually 
piloted  the  same  into  or  out,  as  the  case  may  be,  of 
the  said  port  of  Liverpool,  together  with  all  expenses 
inonrred  in  recovering  the  same. 

By  sects.  586,  603.  and  633  of  the  Merchant 
Shipping  Act  1894  (57  &  5S  Vict.  c.  60)  it  is  pro- 
vided as  follows : 

Sect.  58(1  (1).  A  pilot  shall  be  deemed  a  qualified  pilot 
for  the  purpoeee  of  this  Act  if  duly  lioensed  by  any 
pilotage  authority  to  conduct  ships  to  which  he 
.iot  belong.  (2)  Every  qualified  pilot,  on  his 
ment,  shall  receive  a  licence  containing  his  name  and 
usual  place  of  abode,  a  description  of  bis  poraon,  and  a 
a peci fixation  of  the  limits  within  whioh  be  is  quali- 
fied to  act.  (I)  Every  qualified  pilot  acting  beyond 
-the  limits  for  which  he  is  qualified  by  his  licence  shall 
be  considered  an  unqualified  pilot. 

Sect.  603  (1).  Subject  to  any  alteration  to  be  made 
•by  the  Board  of  Trade  or  by  any  pilotage  authority  in 
pureuanoe  of  the  powers  hereinbefore  contained,  the 
employment  of  pilots  shall  continue  to  be  compulsory 
in  all  districts  where  it  was  compulsory  immediately 
before  the  commencement  of  this  Aot,  but  all  exemptions 
from  compulsory  pilotage  shall  continue  to  be  in  force 
<2)  If  within  a  district  where  pilotage  is  compulsory 
the  master  of  an  uaoxsmptod  ship  after  a  qualified  pilot 
has  offered  to  take  charge  of  the  ship,  or  has  made  a 
signal  for  the  purpose,  pilot*  his  ship  himself  without 
holding  the  necessary  certificate,  he  shall  be  liable  for  each 
oflenoe  to  a  fine  of  double  the  amount  of  the  pilotage 
does  that  could  be  demanded  for  the  conduct  of  tho 


Sect.  633.  An  owner  or  master  of  a  ship  shall  not  be 
answerable  to  aoy  perjoi:  whatever  for  any  loss  or 


damage  occasioned  by  the  fault  or  incapacity  of  any 
qualified  pilot  acting  in  charge  of  that  ship  within  any 
distriot  where  the  employment  of  a  qualified  pilot  is 
compulsory  by  law. 

The  pilotage  certificate  which  had  been  given  to 
the  pilot  of  the  Sussex  was  as  follows  : 

Pilot  of  the  first  class. — Pilot  boat  No.  3.— Licence 
No.  104.  -The  Mersey  Docks  and  Ilarbonr  Board  Pilotage 
Department.— To  all  whom  it  may  oonoern,  be  it  known 
that  George  F.  Parkinson,  aged  sixty-five  years,  being 
5ft.  Sin.  in  stature,  having  a  fair  complexion,  and  whose 
place  of  abode  is  20,  Sandown-road,  Seaforth,  having  in 
pursuance  of  the  provisions  of  the  Mersey  Dook  Acts 
Consolidation  Act  1858  bean  duly  examined  and  found 
to  be  qualified  to  cendnct  any  vessel  into  or  ont  of 
Liverpool,  Holyhead,  Beaumaris,  Chester,  Fleetwood, 
Pile  of  Foudre,  and  the  Isle  of  Man,  is  by  this  certificate 
duly  iioensed  to  act  aa  a  pilot  of  the  first  class  for  the 
port  of  Liverpool,  from  the  date  thereof  until  the  let 
day  of  June  1904,  provided  that  he  shall  comply  with 
tho  provisions  of  the  said  Act,  and  of  all  other  Acts 
binding  upon  him  in  relation  to  pilotage,  and  with  every 
order  or  by-law  made  by  the  said  board,  and  ahall  con- 
duct himself  with  propriety  and  prudence.— Given  by  the 
said  board.    Milks  K.  Burton,  Secretary. 

Pickford,  K.C.  and  Balloch  for  the  plaintiffs. — 
The  Sussex  must  be  found  to  blame  as  she  failed 
to  utand  by  and  give  her  name  after  the  collision, 
as  required  by  sect.  422  of  the  Merchant  Shipping 
Act  1894.  It  may  be  that,  if  it  is  shown  that  the 
collision  was  solely  the  fault  of  the  pilot,  then 
there  is  proof  to  the  contrary  within  the  meaning 
of  the  section : 

T/w  Queen,  20  L.  T.  Bop.  855 ;  3  Mar.  Law  Caa. 
O.  S.  242  ;  L.  Rep.  2  A.  A  E.  354. 

[Barnes,  J.— I  think  that,  assuming  the  pilot 
was  compulsorily  in  charge  at  the  time  of  the 
collision,  the  fault  for  not  standing  by  was  his.] 
The  Sussex  at  the  time  was  not  compulsorily  in 
charge.   She  was  going  out  through  the  Queen's 
Channel,  and  the  collision  happened  outside  the 
place  where  the  Fairway  Buoy  used  to  be — that  is 
to  say,  outside  the  limits  fixed  by  sect.  127  of 
the  Act  of  1858.    It  is  true  that  the  rate  charged 
by  the  Mersey  Docks  and  Harbour  Board  is  to 
the  Bar  Lightship,  but  the  board  have  no  power 
to  extend  the  limits  fixed  by  the  Aot.    If  the 
Dock  Board  see  fit  to  remove  the  landmarks,  it 
may  make  it  more  difficult  to  tell  when  the 
vessel  is  outside  the  district  in  which  pilotage  is 
compulsory,  but  that  does  not  alter  the  liabilities 
of  the  parties.   The  fact  of  the  pilot  remaining 
on  board  after  the  spot  where  the  buoy  used  to  be 
is  immaterial.    The  cases  of  General  Steam  Navi- 
gation Company  v.  British  and  Colonial  Steam 
Navigation  Company  (20  L.  T.  Rep.  581  ;  3  Mar. 
Law  Cas.  O.  S.  237 ;  L.  Rep.  4  Ex.  238)  and  The 
Charlton  (73  L.  T.  Rep.  -45* ;  8  Asp.  Mar.  Law  Cas. 
21* )  are  not  in  point.    In  those  caseB  the  collision 
took  place  in  a  district  in  which  the  pilot  was 
licensed  to  act,  and  be  was  paid  a  rate  fixed  for  the 
whole  district.  In  t  he  present  case  he  was  licensed 
to  take  vessels  into  and  out  of  the  port  of  Liver- 
pool.  The  question  must  be  determined  at  some 
time  or  another  whether  the  pilot  is  compulsorily 
in  charge  or  not.    If  it  is  said  that  the  fact  of  his 
being  on  board  and  in  charge  is  sufficient,  where 
is  one  to  stop 't    The  contention  would  be  just  as 
good  a  one  for  a  vessel  during  her  voyage  across 
the  full  breadth  of  the  Atlantic  as  for  a  few  miles. 
Under  sect.  133  the  Mersey  Docks  and  Harbour 
Board  only  have  statutory  power  to  levy  rates  for 
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the  pilotage  of  vessels  into  and  out  of  the  port  of 
Liverpool.  It  may  be  said  that  if  yon  take  a 
pilot  yon  pay  him  for  piloting  your  vessel  to  the 
Bar  Lightship,  and  therefore  he  is  never  your 
servant,  but  that  would  appiy  equally  to  a  pro- 
vision for  piloting  vessels  to  Holyhead,  or  any 
other  place  outside  the  port  of  Liverpool.  It  is 
to  be  noticed  that  the  terms  of  the  licence  are  for 
the  port  of  Liverpool  only. 

Aspinall,  K.C.  and  Noad,  for  the  defendants, 
contra.— The  real  test  in  whether  the  owner  has  a 
choice  and  is  allowed  to  say  whether  or  not  he 
will  take  a  pilot,  or  whether  he  is  obliged  to  take 
one,  whether  he  will  or  not.  Ab  Lord  Esher,  M.R. 
says  in  The  Charlton  (73  L.  T.  Rep.,  at  p.  51 ;  8 
Asp.  Mar.  Law  Cas.,  at  p.  30) :  "  When  therefore 
he  took  this  pilot  on  board,  he  must  have  taken 
him  in  the  ordinary  way  by  giving  notice  at  the 
pilotage  station  at  Bristol  that  his  ship  was  going 
out  from  Bristol,  and  would  require  a  pilot.  He 
does  not  select  a  pilot ;  he  is  not  allowed  to  ;  he 
is  obliged  to  take  the  pilot  whom  he  does  not 
select,  and  that,  in  itself,  makes  that  pilot  com- 
pulsory." It  will  be  seen  from  the  licence  that 
the  pilot  had  knowledge  of  various  porte.  What 
the  authorities  were  dealing  with  was  the  require- 
ment* of  their  own  port.  It  was  necessary  that 
the  pilot  should  have  knowledge  of  the  neigh- 
bouring ports.  There  is  here  an  obligation  to 
take  a  pilot  into  and  out  of  the  port  of  Liverpool, 
and  Parliament  has  seen  fit  to  give  the  Mersey 
Docks  and  Harbour  Board  powers  to  license 
pilots  to  act  far  outside  their  own  port  In  1868 
the  conditions  were  such  that  it  was  well  known 
where  the  Fairway  Buoy  was.  They  have  since 
altered,  and  the  Harbour  Board  have  adapted 
their  regulations  to  the  change  of  circumstances. 
It  is  submitted  that  there  is  nothing  in  the  Act 
that  prevents  the  Harbour  Board  from  varying 
the  limits  of  the  pilotage  district. 

Pickford,  K.C.  in  reply. — The  argument  of  the 
defendants  comes  to  this :  If  the  shipowner  treats 
the  pilot  as  compulsorily  in  charge  because  he 
has  been  compelled  to  take  him  originally,  then 
be  is  not  liable  for  his  negligence.  There  is  no 
authority,  no  principle  of  law  to  support  such  a 
proposition.  It  does  not  matter  whether  you 
mean  to  make  a  man  your  servant  or  not ;  you 
must  show  that  you  were  obliged  to  employ  him 
and  put  him  in  charge ;  and,  unless  you  are  com- 
pelled to  do  so,  you  are  liable.  1£  the  pilot's 
licence  does  not  extend  beyond  the  place  men- 
tioned in  sect.  12?  of  the  Act  of  18o8,  then  he 
becomes  an  unqualified  pilot  as  soon  as  that  place 
has  been  reached.  See 

Ssot  586,  sab-Beet.  4  of  the  Merchant  Shipping 
Aot  1894. 

There  is  nothing  in  sect.  133  which  gives  the 
Dock  Board  the  power  contended  for.  This  is 
clearly  shown  by  the  words,  "  such  rates  to  be 
according  to  the  draught  of  water  of  such  vessels, 
and  to  be  within  the  limits  following,  Ac." 

Barnes,  J. — This  is  a  case  of  collision  which 
took  place  on  the  20th  Dec.  last,  at  a  little  before 
one  o'clock  in  the  morning,  between  the  steam- 
ship Gladettry  and  the  steamship  Suttex,  about 
one  mile  S.  J  E.  of  the  Mersey  Bar  Lightship. 
The  Gladestry  is  a  screw  steamer  belonging  to 
the  port  of  West  Hartlepool,  of  2360  tons  gross 
register,  and,  whilst  on  a  voyage  from  Savannah 
to  Manchester  with  a  cargo  of  cotton  and  phos- 


phate rock,  had  anchored  at  the  spot  where  the 
collision  took  place.  I  understand  she  had  a 
Liverpool  pilot  on  board,  but  nothing  turns  on 
the  question  of  what  was  done  on  board  her.  Her 
regulation  lights  were  burning — that  is  to  say, 
the  regulation  lights  for  a  vessel  over  150ft. 
in  length,  at  anchor,  according  to  the  rules 
which  govern  the  river  Mersey.  Whilst  in  that 
position,  at  anchor,  she  was  run  into  by  the 
Sussex.  The  stem  of  the  Sussex  struck  the  port 
side  of  the  Gladettry  forward  of  the  fore  rigging. 
The  Gladettry  at  the  time  was  heading  about 
S.S.E.,  and  the  tide  was  about  ebb,  running  about 
a  knot  The  defendants'  vessel,  the  Sussex,  is  a 
screw  steamer  of  5474  tons  gross  register,  and 
was  bound  out  from  Liverpool  to  London.  She 
was — I  am  using  the  term  in  the  neutral  sense  at 
present — in  charge  of  a  duly  licensed  Liverpool 
pilot  who  had,  I  presume,  been  obtained  in  the 
usual  way ;  because  the  master  of  the  defendants' 
ship,  in  answer  to  this  question :  "  Had  they  (the 
brokers  in  Liverpool)  notified  the  pilotage  autho- 
rities that  you  would  require  a  pilot?"  said  "I 
instructed  them  to "  and  "  A  pilot  came  on 
board."  The  question  in  this  case  is  whether  the 
owners  of  the  defendant  vessel  are  responsible 
for  the  damage  which  was  thus  occasioned  to  the 
plaintiffs'  ship.  The  defendants'  Bhip,  according 
to  the  captain's  evidence,  suffered  no  damage  at 
all.  The  charges  that  are  made  by  the  plaintiff  s 
in  the  statement  of  claim  impute  negligent  navi- 
gation to  those  on  the  Sussex,  snd  they  also 
impute  a  breach  of  the  422nd  section  of  the 
Merchant  Shipping  Act  1894.  The  defendants 
in  their  defence  say  as  follows :  "  The  defendants 
admit  that  the  plaintiffs  have  Buffered  damage 
by  a  collision  between  their  steamship  Gladettry 
and  the  steamship  Sussex,  belonging  to  the  defen- 
dants, and  that  such  collision  was  solely  caused 
by  the  negligent  navigation  of  the  Sussex.  They 
deny  that  such  negligent  navigation  was  by  them- 
selves or  their  servants  or  by  any  person  for 
whose  acts  they  are  responsible  at  law."  Then 
they  plead  in  the  second  paragraph  the  usual  plea 
of  compulsory  pilotage  and  allege  that  the 
damage  was  occasioned  by  the  fault  or  incapacity 
of  the  pilot  in  charge  of  the  Sussex.  They  say 
that  the  pilot  "  though  the  lights  of  the  Gladettry 
were  reported  to  him  when  the  Sussex  was  more 
than  a  mile  distant  from  the  Gladettry,  so  navi- 
gated the  Sussex  that  she  ran  into  the  Gladettry, 
which  was  lying  at  anchor."  That  is  the  state 
of  the  pleadings.  The  plaintiffs'  vessel  being  at 
anchor,  with  proper  lights  showing — there  is  no 
dispute  as  to  that— and  the  defendants'  vessel 
having  navigated  into  her  in  weather  that  was 
quite  clear  enough  for  the  moving  vessel  to  keep 
clear  of  the  one  at  anchor  without  the  slightest 
difficulty,  it  is  quite  obvious  that  the  defendants* 
vessel  is  to  blame  for  this  collision,  and  that  the 
defendants  would  be  liable  for  this  collision 
unless  they  are  exempted  by  reason  of  the  vessel 
being  in  charge  of  a  compulsory  pilot  at  the  time. 
I  think  it  will  appear  when  I  come  to  deal  with 
the  case  before  Sir  Robert  Phillitnore  that  that 
question  of  compulsion,  or  non-compulsion,  de- 
termines both  questions  in  the  case — namely,  the 
responsibility  for  the  navigation  of  the  »Sus«easand 
the  point  raised  under  the  422nd  section  of  the  Mer- 
chant Shipping  Act  1894.  The  first  point  to  deter- 
mine is  one  which  I  have  areadv  given  my  view 
about— namely,  whether  the  pilot  was  alone  to 
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Marae.    There  is  not.  to  my  mind,  the  slightest 
doubt  about  that.    [His  Lordship  then  dealt  with 
the  evidence  as  to  this,  and  as  to  whether  there 
bad  been  a  breach  of  the  provisions  of  feet.  422 
of  the  Merchant   Shipping  Act  1804.]  The 
pilot,  who  was  called  here,  was  not  asked  any 
question  a  boat  (his  part  of  the  cat  e  at  all.  and  so 
I  have  nothing  but  the  evidence  about  it  to  which 
I  have  already  referred.   Now,  I  do  not  think, 
after  considering  the  evidence,  that  the  master  of 
the  defendants'  ship  intentionally  wished  to  run 
away  or  keep  bis  name  dark.   It  would  not  have 
been  the  slightest  use  trying  that,  because  there 
was  a  pilot  on  board,  who  bad  been  taken  on 
board  in  the  usual  way,  and  they  must  have 
known  all  about  it  afterwards.   But  what  I  think 
is  the  explanation  is  that  which  he  gives  himself. 
He  said  he  was  excited  and  worried.    But  the 
question  is  whether  a  master  in  charge  of  a  large 
vessel  like  this  is  entitled  to  be  excited  and 
worried,  and  not  Btand  by  simply  for  that 
reason.    In  my  judgment,  there  was  in  fact  a 
failure  to  Btand  by  and  give  the  name,  under 
sect.  422,  and  the  question  that  then  comes  to  be 
considered  is  whether  a  reasonable  cause  for  such 
failure  has  been  shown.   Both  I  and  the  Elder 
Brethren,  who  are  much  better  judges  about  this 
than  myself,  think  that  no  reasonable  cause  bas 
been  shown  for  this  failure.   If  we  were  to  allow 
cause  to  be  shown  on  such  facts  as  these,  every 
shipmaster  would  be  able  to  show  cause.    In  my 
judgment  there  has  been  no  reasonable  cause 
shown  for  failure  to  comply  with  some  part  of 
sect.  422,  at  all  events.   That  brings  me  to  the 
law  applicable  to  the  case.     The  position  was 
this :  There  was,  from  what  I  have  shown,  in  my 
opinion  negligence  on  the  part  of  the  pilot  alone 
which  caused  the  collision.   There  was  failure  to 
comply  with  sect.  422,  and  there  has  not  been 
sufficient  cause  shown  for  that  failure.  But 
aa  the  pilot  was  in  charge  in  fact,  then,  if  he 
were  compulsorily   in  charge-   the  negligence 
of  the  pilot  alone  would  not  render  the  owners 
responsible  for  the  navigation  of  the  vessel,  and  the 
failure  to  comply  with  Beet.  422  would,  in  my  judg- 
ment, according  to  Sir  Robert  Phillimore  s  deci- 
sion in  the  case  of  The  Queen  (uii  tup),  not  make 
the  collision  one  deemed  to  have  been  caused  by 
the  master  or  any  other  servant  of  the  shipowners. 
Sub-sect.  2,  it  will  be  remembered,  says  that  if 
the  master  or  person  in  charge  of  a  vessel  fails  to 
comply  with  this  section,  and  no  reasonable  cause 
for  such  failure  is  shown,  the  collision  shall,  in 
the  absence  of  proof  to  the  contrary,  be  deemed 
to  have  been  caused  by  his  wrongful  act  or 
default.   Now,  Sir  Robert  Phillimore,  in  dealing 
with  the  correspondincr  section  of  the  older  Act 
(25  &  26  Vict.  c.  63,  s.  33).  in  which  the  words  are 
"person  in  charge."  said   (20  L  T.  Rep.,  at 
p.  855 ;  3  Mar.  Law  Cas  O.  S.,  at  p.  242 ;  L.  Rep.  2 
A.  &  £.,  at  p.  355) :  "  It  bas  been  argued  on  behalf 
of  the  Lord  John  Rusiell" — one  of  the  ships  in 
that  case — "  that  the  Queen  is  not  entitled  to 
claim  this  exemption  upon  two  grounds.  First, 
upon  the  construction  of  sect.  33  of  25  A  2b' 
Vict,  c.  63.    And  this  upon  two  grounds.  First, 
it  is  said  that  the  'person  in  charge'  intended  by 
tbat  section   must,  having   reference  to  the 
context,  be  deemed  to  be  the  master,  and  with 
this  part  of  the  argument  I  agree.   Secondly,  it 
is  contended  tbat  whereas  the  master  bas  been 
f,  as  in  this  instance,  of  a  violation  of  his 


duty  in  offering  no  assistance  to  the  other  vessel 
which  came  into  collision,  he  is,  by  the  words  of 
the  statute,  to  be  deemed  alone  to  blame  for  tbe 
collision,  and  that  it  follows  by  necessary  impli- 
cation that  tbe  pilot-exemption,  so  to  speak,  is 
taken  away.  With  this  portion  of  the  argument 
I  am  quite  unable  to  agree.  There  is  no  doubt, 
on  the  assumption,  of  course,  that  the  pilot  is 
alone  to  blame  for  tbe  collision,  that  his  liability 
and  the  exemption  of  the  master  attached  when 
that  fact  took  place ;  and  if  it  was  intended  by 
the  statute  to  say  tbat  the  subsequent  misconduct 
of  the  master  would  remove  the  exemption  and  fix 
the  liability  of  tbe  collision  upon  the  master,  the 
language,  m  order  to  produce  this  result,  ought 
to  have  been  much  clearer  and  plainer  than  I 
now  read  it  to  be."  Even  assuming  that  the 
failure  was  to  be  treated  as  that  of  tbe  master — 
I  am  not  concerned  for  the  moment  in  considering 
whether  it  is  or  is  not  because  the  effect  of 
tbe  decision  tbat  the  pilot  is  solely  respon- 
sible is  that  proof  to  the  contrary  has  been  shown, 
and  it  clears  the  master  and  other  servants  of 
the  shipowners.  Because  the  wording  of  the  sul>- 
section  is :  "  The  collision  shall,  in  the  absence  of 

Eroof  to  tbe  contrary,  be  deemed  to  be  caused  by 
is  wrongful  aot  or  default."  The  master  and  other 
servants  of  the  shipowner  are  not  responsible, 
and  tbe  collision  cannot  be  deemed  to  have  been 
caused  by  their  wrongful  act  or  default.  Now 
that,  I  think,  both  counsel  have  agreed,  in  this 
case  leaves  the  question  to  be  determined,  whicb 
governs  both  points.  Waa  the  pilot  in  this  case 
compulsory  or  not  ?  The  pilot  was,  in  fact, 
navigating,  and  tbe  question  is  reduced  to  this : 
Was  be  compulsorily  in  charge  P  Or,  perhaps, 
having  regard  to  the  defendants'  argument,  I 
might  say.  Was  he  in  charge  in  such  circum- 
stances that  the  owners  are  not  liable  for  his 
acts  ?  That  covers  the  various  points  taken  by 
Mr.  Aspinall  in  connection  with  the  various  cases 
cited.  This  question  turns  upon  a  certain  curious 
state  of  facts,  and  also  upon  toe  Mersey  Dock  Acts 
Consolidation  Act  of  1858,  Borne  of  the  sections 
of  which  were  recently  considered  in  this  court. 
Now.  that  Act  makes  pilotage  compulsory  for 
outward  bound  ships.  I  need  not  go  into  the 
question  here  of  inward  bound  ships.  We  have  had 
tbat  discussed  already.  Tbe  sections  whicb  apply 
to  this  subject  are  sect*.  121, 123,  124,  in  par- 
ticular  sect.  127.  and  sects.  133  and  139.  The 
general  effect  of  those  sections — I  am  only  sum- 
maiising  them — is  that,  so  far  as  outward  bound 
ships  are  concerned,  the  pilotage  iB  compulsory, 
and  a  pilot  must  b«  employed  to  pilot  tbe  vessel 
out  of  the  port  of  Liverpool.  The  port  of  Liver- 
pool is  defined  by  the  old  statute  of  8  Anne.  c.  8, 
in  these  words :  "His  Lordship  then  read  the 
section.]  The  vessel  is  under  pilotage  out  of 
that  port.  Now,  the  collision  in  this  case.  I  think 
there  can  be  no  doubt,  took  placo  outside  the  port 
of  Liverpool.  Tbe  spot  wnich  I  have  already 
stated  as  being  tbe  place  of  the  collision  is  to 
the  westward,  considerably,  of  the  place  called 
the  Redstone.  The  particular  section  under 
which  the  present  difficulty  arises  is  the  127th 
section,  which  provides  tbat  every  pilot  taking 
upon  himself  the  charge  of  any  vessel  shall,  if 
so  required  by  the  master  thereof,  pilot  the  said 
vessel,  if  sailing  out  of  the  port  of  Liverpool, 
through  the  Queen's  Channel,  as  far  aa  the  buoy 
commonly  called  or  known  as  the  Form  by  N.W. 
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Buoy,  and  as  the  buoy  commonly  called  or  known 
by  the  name  of  Fairway  Buoy  in  the  Queen's 
Ohannel,  Ac,  and  that  every  pilot  who  eball  in 
any  such  case  refuse  to  pilot  such  vessel  shall 
forfeit  bis  right  to  receive  the  pilotage  rates 
and  at  th«  discretion  of  the  board  be  deprived 
of  his  licence.  At  the  time  that  the  Act  of 
1858  was  passed  it  appears  to  be  the  fact  that 
there  was  a  buoy  called  the  Fairway  Buoy,  and  it 
seems  to  have  been  placed  on  the  charts  by  the 
"aise  of  the  Bell  Beacon,  at  the  outside  end  of 
the  Queen's  Channel,  which  appears  to  be  that 
part  of  the  Crosby  Channel  to  the  westward,  the 
Form  by  Channel  going  more  to  the  N.  or  N.W. 
That  Bell  Beacon  is  shown  on  the  oldest  chart 
that  has  been  furnished  to  me,  corrected  up  to 
•May  1870,  and  it  is  shown  as  a  little  outside  the 
rive  fathom  line.  It  is  shown  well  clear  of  the 
bar,  as  it  then  existed,  and  it  has  been  agreed  in 
the  course  of  the  argument  that  that  is  about,  or 
I  may  take  it  that  is  about,  the  position  of  the 
Bell  Beacon  or  Fairway  Buoy  in  18"»8.  I  do  not 
suppose  it  is  precisely  the  same,  because  changes 
of  a  slight  character  may  have  been  made  from 
time  to  time;  but  at  any  rate  it  is  sufficiently 
near  for  the  purposes  of  the  present  case.  Now, 
that  position  has  been  transferred  by  the  Elder 
Brethren,  for  me,  on  to  the  latest  chart  I  have 
been  furnished  with — namely,  one  published  on 
the  21st  Dec.  If03 ;  and  it  will  be  found  that  that 
position  puts  the  old  site  of  the  Fairway  Buoy  a 
little  to  the  eastward  of  what  is  marked  on  the 
present  chart  as  QB  2  gas  light  fixed  and  black 
buoy  on  the  northern  side  of  the  channel,  and  a 
little  to  the  S.  and  W.  of  Q  3,  and  almost  on  top 
of  a  very  shallow  sounding  on  the  banks.  The 
etate  of  things  at  the  present  time  is  that  that 
buoy  has  been  removed  and  has  been  removed  for 
some  considerable  time,  as  I  understand,  and  in 
recent  years  the  bar  has  extended  itself  further 
and  further  out  to  sea,  as  far  as  one  can  judge 
from  these  charts ;  and  in  still  more  recent  years 
the  channel  has  been  dredged  somewhat  to  the 
westward  of  the  old  site  of  the  Fairway  Buoy, 
and  is  now  marked  on  the  chart  as  "  dredged 
cut " ;  and  there  are  four  gas  buoys  marking  that 
dredged  cot,  and  they  are  marked  as  Q  2  and  Q  1 
on  the  northern  side  and  B  1  and  B  2  on  the 
southern  side.  Those  buoys  are  all  inside  the  five 
fathom  line.  Now,  the  place  of  the  collision, 
which  has  also  been  marked  for  me  on  the  chart, 
is  shown  on  the  chart  which  I  am  referring  to  as 
about  half  to  three-quarters  of  an  inch  below  the 
centre  of  the  word  Bidatone,  just  between  the 
two  figures  5  and  5$ .  There  is  now,  and  has  been 
for  a  long  time— I  think  it  has  been  said  since 
1884 — the  Bar  Lightship,  which  is  shown  on 
the  1903  chart  to  the  westward  a  little  of 
the  five  fathom  line  and  the  northern  exit 
of  the  Queen's  Channel.  So  that  if  you  run 
on  past  these  gas  buoys  Q  2  and  Q  1  and 
completely  cross  the  bar,  and  then  pass  over  the 
five  fathom  line,  in  a  very  short  distance  yon 
eotne  upon  the  Bar  Lightship.  So  that  the  place 
of  the  collision  is  outside  the  old  position  or  the 
Fairway  Buoy  and  inside  the  position  of  the  Bar 
Lightship.  The  point  is  now  made  that  under 
sect.  127  of  the  Act  the  pilot's  duties  ceased,  and 
compulsory  pilotage  ceased,  as  soon  as  the  vessel 
passed  the  position  in  which  the  old  Fairway 
Buoy  was  when  the  Act  of  1&8  was  passed. 
There  is  one  point,  before  dealing  with  that  main 


point  in  the  case,  which  I  will  dispose  of  shortly. 
Mr.  Aspinull  contended  that  sect.  133  gave  the 
Dock  Board  power  to  extend  the  limits  to  which 
ships  had  to  be  taken.   That  section  states  that 
the  board  may  from  time  to  time  vary  and  fix  the 
rates  to  be  paid  for  pilotage,  and  his  contention 
was  that  as  the  board  had  done  something — 
namely,  treat  the  Bar  Lightship  as  the  place  to 
which  the  pilots  had  to  go— they  had  extended  the 
distance  to  which  ships  have  to  be  taken,  by  virtue 
of  t  he  133rd  section.   I  do  not  myself  regard  that 
section  as  having  any  such  effect  as  contended  for 
by  Mr.  Aspinall.     Pilotage  is  compulsory  on 
vessels  outward  bound,  as  I  have  already  said, 
except  in  the  case  of  car  tain  small  vessels,  and  I 
regard  this  section  as  a  section  which  only  deals 
with  the  rates  which,  within  certain  limits,  the 
board  may  fix.   I  do  not  think  that  section  has 
any  application  to  the  present  case.   Now,  so  far 
as  the  Dock  Board  is  concerned,  what  has  been 
done  with  regard  to  this  matter  appears  to  be 
that  they  have  taken  away  the  old  beacon,  they 
hare  placed  the  Bar  Lightship  in  the  position 
which  I  have  described,  they  have  placed  the 
gas  buoys  which  I  have  referred  to,  they  have 
deepened  the  channel,  and   they  have  fixed 
pilotage  rates.   The  sheet  before  me  gives  the 
compulsory  pilotage  rates  outward  :  Liverpool 
to  Bar  Lightship,  or  Hofse  Channel  Fairway 
Buoy.    So  far  as  the  present  case  is  concerned 
the  rate  is  Liverpool  to  Bar  Lightship.  The 
evidence  shows  that   the  pilot   in   this  case 
was  taken  to  pilot  the  ship  to  the  Bar  Light- 
ship.  The  master  said  in  his  evidence  that  the 
pilot  wanted  to  be  engaged  to  tike  the  ship  to 
Point  Lynas,  bat  that  he  had  replied  that  he 
wanted  him  to  take  the  ship  to  the  Bar  Light- 
ship—that he  had  another  man.   Some  pilotage 
cards  were  put  in— one  dealing  with  pilotage  to 
the  bar  and  the  other  with  pilotage  from  the  Bar 
Light-vessel — and  it  seems  clear  that  the  Bar 
Lightship  is  at  present  treated  as  the  placo 
where  vessels  are  to  be  taken  to.   The  matter, 
therefore,  as  far  as  the  facts  are  concerned,  I 
have  dealt  with,  and  the  question  comes  to  be. 
What  is  to  be  the  law  applicable  to  the  case  ?  At 
present  I  do  not  regard  this  case  ai  on  all  fours 
with  the  two  cases  which  Mr.  Aspinall  relied 
upon.   The  first  of  those  two  cases  is  that  of 
General  8 team  Navigation  Company  v.  British 
and  Colonial  Steam  Navigation  Company  {ubi 
tup.).   Shortly  stated,  it  is  the  case  of  a  ship 
coming  up  the  Channel  to  London  and  taking  a 
pilot  on  ooard  at  Dongeness.    Before  reaching 
Gravesend,  whilst  the  vessel  was  still  under  the 
control  of  the  pilot,  she  came  into  collision  with 
another  ship  through  the  pilot's  negligence.  The 
defendants'  ship  belonged  to  the  port  of  London, 
and  there  was  a  question  as  to  where  the  port  of 
London  extended.   But  the  substance  of  the  case 
was  this,  that  she  was  in  a  district  in  which  she 
was  bound  to  take  a  pilot  to  Gravesend,  when  she 
took  him  on  board,  and  to  pay  him  to  Gravesend ; 
that  when  she  got  to  a  certain  distance  she  was 
within  tho  exemption  of  vessels  navigating  within 
their  own  port ;  and  that  so,  as  soon  as  she  passed 
across  a  certain  imaginary  line,  she  was  not,  in 
the  strict  sense,  under  compulsory  pilotage.  But 
it  was  held  that,  there  having  been  an  obligation 
to  take  a  pilot  on  board  to  begin  with,  and  to  pay 
him  up  to  the  end,  and  he  remaining  in  charge  as 
pilot,  the  shipowner  was  not  responsible  for  the 
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collision  which  took  place.  It  is  shortly  pnt  by 
Byles,  J.,  who  delivered  the  judgment  of  the 
court,  as  follows :  *'  If  the  master  of  the  defen- 
dants' Bhip  wanted  to  go  to  Gravesend,  or  beyond, 
he  could  not  take  a  pilot  for  a  shorter  distance. 
It  was  compulsory  on  him  to  take  a  pilot  for  that 
distance  at  least.  The  pilot  could  insist  on  being 
paid  all  the  way  to  Gravesend,  and  could  insist 
on  being  carried  to  Gravesend.  There  had  been 
in  effect  a  contract  between  the  captain  and  the 
pilot  that  the  pilot  should  go  to  Gravesend, 
should  be  paid  to  Gravesend,  and  should  act  as 
pilot  to  Gravesend."  Then  he  says  :  "Suppose  a 
storm,  a  fog,  or  other  emergency  to  have  arisen, 
endangering  the  life  not  only  of  the  crew,  but  of 
the  pilot  himself,  surely  the  pilot  could  have 
insisted  not  only  on  being  carried  to  Gravesend, 
but  on  piloting  the  vessel  thither  according  to 
his  contract.  It  is  plain  that  during  the 
first  portion  of  the  transit  between  the  Downs 
and  Gravesend  the  relation  of  master  and 
servant  did  not  exist  between  the  owner  of 
the  defendants'  vessel  and  the  pilot;  and 
we  cannot  see  any  indication  of  a  fresh  contract 
as  to  the  latter  portion  of  that  transit"  The 
other  case  is  that  of  The  Charlton  {nbi  tup.).  I 
summarise  the  facts  as  they  strike  me.  The 
defendants'  pilot  was  employed  to  take  the  ship 
out  of  Bristol,  and  I  thiuk  she  was  going  to  Cardiff. 
The  pilotage  was  compulsory  in  toe  port  of 
Bristol,  which  did  not  extend  as  far  as  the 

Place  of  the  collision.   But  the  Bristol  Channel 
listrict  extended  to  farther  than  the  place  of 
collision,  and  the  pilot  had  a  licence  which  covered 
the  port  of  Bristol  and  the  Bristol  Channel 
District.    So  the  collision  took  place  in  a  district 
in  which  the"  man  was  licensed  to  act ;  he  had 
been  originally  taken  on  board  under  compulsion  ; 
he  was  paid,  as  I  understand,  a  rate  fixed  for  the 
whole  district ;  and  practically  that  case  appears 
to  me  to  be  on  all  fours  with  the  case  of  the 
General  Steam  Navigation  Company.    I  do  not 
think  it  is  put  in  quite  the  same  way  in  the  judg- 
ment, though  there  are  some  passages  which 
would  seem  to  do  so.   But  even  'f  it  is  not  so 
put,  there  is  a  distinction  between  that  case  and 
the  point  raised  in  the  present  case.  Because  the 
Master  of  the  Rolls  (Lord  Eaher),  in  the  course 
of  his  judgment  (73  L.  T.  Rep.,  at  p.  51 ;  8  Asp. 
Mar.  Law  Cas.,  at  p.  30), said:  "  Then,  looking  at 
this  statute,  and  the  order  of  1891.  when  the 
vessel  had  passed  out  of  the  port  of  Bristol,  when 
Rbe  had  gone  through  the  port  and  was  outside 
the  port,  I  have  no  doubt  myself  that  he  was  no 
longer  a  compulsory  pilot.    Therefore,  when  the 
accident  happened,  he  no  longer  was  a  compulsory 
pilot.   But  when  he  was  taken  on  board  this  ship 
and  put  in  charge  he  was  a  compulsory  pilot,  and, 
although  he  had  passed  out  of  tbe  limit*  where 
he  was  a  compulsory  pilot,  he  still  was  in  charge 
as  pilot,  and  in  charge  without  any  alteration  of 
the  relations  between  himself  and  tbe  master  of 
the  ship.    He  was  still  the  pilot.    He  was  in 
charge  of  the  ship,  for  they  had  not  gone  to  such 
a  place  that  he  was  no  longer  a  licensed  pilot. 
He  was  in  the  district  where  he  was  a  licensed 
pilot,  and  although  he  bad  gone  beyond  the  port 
where  he  was  a  compulsory  pilot,  it  is  under  Buch 
circumstances  that  the  master  could  not  properly 
be  called  upon  to  determine  whether  the  com- 
pulsion had  ceased  or  not.   Then  the  necessities 
of  the  case  require  that  you  should  not  make  him 


a  servant  of  the  owners  when  they  had  no  real 
opportunity  of  determining  whether  he  was  or  was 
not  their  servant.  They  were  compelled  to  take 
him  without  his  being  their  servant,  and  tbey  bad 
no  real  opportunity  of  seeing  that  that  relation- 
ship which  had  been  put  upon  them  had  ceased." 
Apart  from  the  question  of  payment,  there  is  this, 
that  the  pilot  was  still  a  pilot  acting  within  a 
district  for  which  he  was  licensed,  and  the  court 
held  in  the  circumstances  that  the  case  came 
within  the  section  of  the  Merchant  Shipping  Act 
which  exonerates  the  shipowner.  There  is  a  con- 
siderable distinction,  I  think,  at  tbe  outset, 
between  that  case  and  this  particular  case, 
because  the  pilot  here  was  duly  licensed  to  act  as 
a  pilot  of  the  first  class  for  the  port  of  Liverpool. 
Now,  if  one  reads  those  words  in  their  restrictive 
meaning,  that  would  be  only  in  the  port  of  Liver- 
pool. But,  having  regard  to  the  Act  of  1858,  it 
does  not  seem  to  me  possible  to  read  those  words 
in  such  a  restrictive  meaning,  because  the  pilot 
has  to  take  the  ship  out  of  the  port  of  Liverpool 
to  a  point  outside  it;  and  on  coming  in,  for  in- 
stance, the  master  of  a  ship  is  bound  to  employ  a 
pilot  from  the  pilot  stations  fixed  by  by-laws,  and 
1  think,  if  1  remember  rightly,  one  of  those  is 
right  out  at  Great  Orme's  Head,  and  another  is 
Point  Lynas.   So,  to  take  a  vessel  in  or  out,  the 

Eilot  must  act  partly  outside  the  port  Therefore 
is  licence  means  to  do  those  duties  which  are  neces- 
sary for  the  purpose  of  navigating  a  vessel  into 
and  out  of  the  port  of  Liverpool.   But  that  is  all. 
Then,  going  out  the  pilot  has  to  take  the  ship  to 
a  certain  distance,  and  there  his  duties  cease,  and 
he  does  not  become  a  pilot  licensed  for  a  district 
at  that  point  at  all.   He  is  licensed  to  a  point  in 
a  certain  place,  and  this  Act  is  not  like  those 
Acts  which  refer  to  Bristol  and  London,  where 
I  think  it  will  be  found  that  persons  navigating 
the  districts  must  be  qualified.   So  those  cases 
do  not  seem  to  me  to  be  precisely  in  point  in  the 
present  case.   That  still  leaves  a  very  important 
question  to  be  determined — namely,  whether  this 
pilot  was  still  acting  compulsorily  in  charge  of 
the  ship  because  of  the  state  of  things  which 
exist  at  the  present  day.   I  do  not  think  it  neces- 
sary to  decide  this  case  upon  the  point  which  the 
plaintiffs  raised.   The  reason  I  have  come  to  my 
conclusion  is  this :  I  do  not  think  that  the  strict 
construction  which  the  defendants  endeavoured 
to  put  upon  the  127th  section  of  this  Act  can 
be  maintained.  If  it  is  construed  strictly,  the  limit 
to  which  a  pilot  has  to  go  is  the  Fairway  Buoy  of 
the  Queen's  Channel — in  other  words,  a  spot  where 
t  he  Fairway  Buoy  rested  in  the  year  1858.   To  my 
mind  that  construction  would  be  unreasonable, 
and  not  within  the  fair  contemplation  of  those 
who  must  have  framed  this  section,  and  not  within 
that  which  is  necessary  for  the  purpose  of  work- 
ing out  the  subject  with  which  we  are  dealing 
and  the  employment  of  pilots.   My  reasons  are 
these :  Construed  strictly — and  if  you  once  con- 
strue it  strictly  you  must  do  it  entirely  strictly — 
the  Fairway  Buoy  of  the  Queen's  Channel  would 
be  that  which  was  then  there.    Of  course  that 
cannot  be.   The  buoy  has  been  removed.   But  if 
construed  strictly  it  must  mean  the  identical  spot 
when  the  Act  received  the  Royal  Assent.  That 
cannot  be  so,  because  we  are  dealing  with  a  port 
which  has  a  well-known  estuary  where  there  are 
banks  of  sand,  which,  I  suppose,  from  time  imme- 
morial have  been  existing  and  shifting  in  a  great 
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variety  of  ways,  and  probably,  from  the  nature  of 
the  locality,  extending  and  silting  up  the  port 
and  rendering  necessary  what  has  been  done — 
namely,  the  dredging  of  a'  deep  cut  out  to  the 
bar.  It  seems  clear  to  my  mind  that  the  bar  has 
gradually  extended  itself.  Take  the  case  that 
must  be  presented  on  a  strict  construction,  and 
assume  that  a  Fairway  Buoy  is  left  to  mark  the 
Queen's  Channel.  That  Fairway  Buoy  means  a 
buoy  which  shows  you  are  well  out  of  the  channel 
and  clear  of  danger.  If  the  bar  extends  from 
time  to  time,  and  1  am  still  dealing  only  with  the 
Fairway  Buoy,  that  must  inevitably  be  moved  by 
those  who  have  charge  of  the  entrance  of  the 
port,  to  suit  the  stata  of  the  channel.  What, 
then,  is  the  legitimate  conclusion  to  draw  'r  I 
thing  it  is  that,  although  that  buoy  has  been 
moved,  something  has  taken  its  place — namely, 
the  Bar  Lightship — whioh,  although  not  a  buoy 
in  the  strict  sens'),  is  the  substitute,  to  my  mind, 
lor  the  buoy.  It  is  remarkable  to  find,  and  I 
hope  I  have  made  it  clear  in  stating  its  position, 
that  it  is  placed,  having  regard  to  the  state  of  the 
bar,  in  almost  the  same  position  as  the  Fairway 
Buoy  occupied  with  regard  to  the  channel  which 
it  was  intended  to  guard.  That  is  the  explana- 
tion, I  have  not  the  least  doubt,  why  the  lightship 
is  now  treated  as  being  the  boundary  to  which 
the  pilots  have  to  go,  why  the  rates  are  stated  in 
the  pilot  sheet  to  be  Liverpool  to  the  Bar  Light- 
ship, and  why  the  contract  is  made  in  such  a 
form  as  to  be  a  contract  to  take  the  ship  out  to 
the  Bar  Lightship.  I  think,  myself,  that  is  the 
reasonable  interpretation  to  place  upon  this  Act, 
having  regard  to  the  necessary  shifting  of  the 
place  and  the  nature  of  the  exigencies  which  have 
to  be  dealt  with ;  and  it  is  shown  by  those  con- 
versant with  the  locality  that  that  is  the  manner 
in  which  the  matter  is  acted  upon.  To  my  mind 
the  evidence  of  the  pilot  really  tends  to  establish 
that  position.  The  result  therefore,  to  my  mind, 
is  that  in  this  case  the  pilot  was  still  compulsorily 
in  charge  at  the  time  when  the  collision  took 
place,  and  that  answers  the  whole  of  the  questions 
tailed  in  this  case.  I  have  given  the  best  con- 
sideration I  can  to  the  case,  and  I  hope  I  have 
made  clear  the  points  which  I  think  material  and 
upon  which  this  case  is  to  be  decided.  The  result 
must  be,  in  my  judgment,  that  the  defendants 
succeed  in  this  case. 

Solicitors  for  the  plaintiffs,  liotterell  and  Roche. 

Solicitors  for  the  defendants,  W.  A.  Crump  and 
Son. 


March  12  and  30. 
(Before  Lord  Alverstohe,  C.J.,  Grantham, 
Bruce,  Darlin<;.  and  Cuanneli.,  JJ.) 
Rex  v.  Humphris.  (a) 
Criminal  law — Bankruptcy — Fraudulent  debtor — 
Abtconding  with  property — Debtor's  property- 
Deed  of  alignment— Revocable  deed— Debtors 
Act  1869  (32  ,£  33  Viet.  c.  42),  *.  12. 
Property  of  an  assignor  does  not  become  the  pro- 
perty of  the  trustee  under  a  deed  of  assignment 
for  the  benefit  of  creditors  until  it  has  come  into 
the  possession  of  the  trustee. 

<«)  Report*!  bj  A.  A  lUrut  nk,  Eiq.,  B*rrl«u«r-»i-L*w. 
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I  J.  H.  executed  a  deed  of  assignment  whereby  he 
assigned  all  his  property  to  W.  B.  as  trustee  for 
his  creditors.  The  deed  was  duly  registered  as 
a  deed  of  assignment,  but  was  not  disclosed  to 
the  creditors.  Immediately  after  the  execution 
of  the  deed  J.  H.,  having,  without  the  knowledge 
of  the  trustee,  collected  certain  debts  due  to  him, 
absconded  with  part  of  the  proceeds  of  his 
collection,  and  left  England.  He  was  thereupon 
adjudicated  a  bankrupt,  and  subsequently  in- 
dicted, under  sect.  12  of  the  Debtors  Act  18l>9,  for 
having  quitted  England  and  taken  with  him 
part  of  his  property  which  should  have  been 
divided  amongst  his  creditors. 

Held,  that  the  money  with  which  J.  H.  absconded, 
having  never  come  into  the  possession  of  tlw 
trustee,  was  not  the  property  of  the  trustee,  but 
remained  the  property  of  J.  H.,  and  that  J.  H. 
was  therefore  properly  convicted  under  sect.  12 
of  the  Debtors  Act  18GU. 

Reg.  v.  Creese  (29  L.  T.  Rep.  897 ;  12  Cox  C.  C. 
539 ;  L.  Rep.  2  C.  C.  R.  105)  considered  and 
distinguished. 

In  this  case,  stated  by  the  Recorder  of  Banbury, 
the  facts  were  as  follows : — 

The  prisoner  was  tried  on  an  indictment 
charging  him  with  a  felony  under  sect.  12  of  the 
Debtors  Act  18ti9  for  having,  within  four  months 
next  before  the  presentation  of  a  bankruptcy 
petition  against  him,  quitted  England  and  taken 
with  him  a  part  of  his  property  to  the  amount  of 
20/.  and  upwards — that  is  to  Ray,  a  sum  of  120/. — 
which  ought  to  have  been  divided  amongst  his 
creditors. 

The  prisoner,  Joseph  Humphris,  who  carried  on 
business  at  Banbury,  being  in  a  pecuniary  diffi- 
culty, on  the  2ith  April  1903  executed  a  deed  by 
which  he  assigned  all  his  property  to  William 
Booth  as  trustee  for  the  benefit  of  his  creditors. 

The  deed  was  executed  by  the  prisoner  and  by 
William  Booth,  the  trustee,  on  the  24th  April, 
but  was  never  executed  by  any  creditor,  nor  was 
the  name  of  any  creditor  or  the  amount  of  any 
debt  ever  inserted  in  the  schodule  thereto. 

On  the  24th  April  1903,  before  and  at  the  time 
when  prisoner  executed  the  deed,  he  had  in  his 
possession  the  sum  of  161Z.  in  cash,  being  moneys 
due  to  him  which  he  had  collected  from  various 
debtors,  the  whole  of  which  sum  he  retained 
instead  of  handing  the  same  over  to  the  trustee. 
William  Booth,  as  trustee,  on  the  25th  April 
1903  took  possession  of  the  prisoner's  business 
premises,  stock,  and  effects,  and  continued  the 
business  until  the  appointment  of  the  official 
receiver  under  the  bankruptcy  consequent  on  the 
petition  which  was  subsequently  presented.  The 
deed  was  registered  under  the  Deeds  of  Arrange- 
ment Act  1887  on  the  27th  April  1903. 

On  the  28th  April  19i>3  the  prisoner  absconded 
from  and  quitted  England  and  went  to  Canada, 
taking  with  him  the  sum  of  120/.,  part  and  parcel 
of  the  sum  of  161/.  of  which  he  was  possessed  on 
the  24th  April  1903. 

Ou  the  30th  April  1903  a  bankruptcy  petition 
was  presented  against  the  prisoner ;  a  receiving 
order  was  thereupon  made  on  the  15th  May  1903, 
and  on  the  18th  May  1W3  the  prisoner  was  adju- 
dicated a  bankrupt.  No  evidence  was  adduced 
at  the  trial  that  any  creditor  knew  of  the 
prisoner's  intention  to  execute  the  deed,  or  that 
*ay  creditor  had  ever  in  any  way  assented  thereto, 
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or  that  any  creditor  ever  knew  of  its  existence,  or 
that  the  trustee  bad  done  anything  under  the 
deed  beyond  taking  possession  of  the  prisoner's 
property  and  effects  and  carrying  on  his  business 

At  the  close  of  the  prosecution  it  was  submitted 
on  behalf  of  the  prisoner  that  there  was  no  case 
to  go  to  the  jury,  because  on  the  evidence  the 
sum  of  120/.  so  taken  sway  by  the  prisoner  on  his 
quitting  England  as  aforesaid  was  under  and  by 
virtue  of  the  deed  the  property  of  the  trustee  and 
not  the  property  of  the  prisoner  at  all,  and  there- 
fore, on  the  authority  of  Reg.  v.  Creeee  (  29  L.  T. 
Rep.  897 ;  12  Cor  C.  C.  539 :  L.  Rep.  2  C.  C.  R. 
105),  the  case  was  not  within  sect.  12  of  the 
Debtors  Act  1869. 

The  recorder  declined,  however,  to  withdraw 
the  case  from  the  jury,  but  consented  to  reserve 
the  point. 

The  jury  returned  a  verdict  of  guilty,  and  the 
prisoner  was  sentenced  to  six  months'  imprison- 
ment in  the  second  division  and  was  released  on 
bail  pending  the  decision  of  the  court. 

The  question  for  the  opinion  of  the  court  was 
whether  the  sum  of  1201.  so  taken  away  by  the 
prisoner  when  he  quitted  England  was"  his  "  (the 
prisoner)  property  within  the  meaning  of  sect.  12 
of  the  Debtors  Act  1869  (32  &  35  Vict.  c.  62). 

Vaehell  for  the  prisoner. — The  case  is  concluded 
by  Reg.  v.  Crtrte.  The  whole  point  is  whether 
the  property  was  the  property  of  the  prisoner  or 
the  property  of  the  trustee,  and  here  the  prisoner 
had  parted  with  all  his  property  to  the  trustee. 
He  might  possibly  have  been  convicted  of  larceny 
of  tbe  trustee's  property,  but  he  cannot  be  con- 
victed under  sect.  12  of  the  Debtors  Act  1869. 
This  deed  was  irrevocable.  It  bad  not  been  com- 
municated to  the  creditors,  and  might  therefore 
be  revocable  so  far  as  thev  were  concerned 
(Sig<jer$  v.  Ecan,  5  E.  &  B.  367),  bat  tbe  trustee 
had  incurred  expense  under  it.  and  it  was  there- 
fore irrevocable  in  respect  of  bim. 

Sutton  for  the  Crown. — The  fact*  in  this  case 
are  different-  from  the  facts  in  Reg.  v.  Creeee. 
In  that  case  the  fact  of  the  execution  of  tbe 
deed  bad  been  communicated  to  the  creditors, 
and  the  debtor's  money  and  other  property  had 
actually  come  into  the  possession  of  the  trustee. 
Here,  however,  the  trustee  never  had  the  money 
which  the  prisoner  misappropriated  ;  the  prisoner 
was  merely  liable  to  account.  The  deed  was 
revocable.  No  creditor  had  ex  pre  jsed  his  assent 
to  it: 

Acton  v.  Woodgaie,  2  My .  A  K.  402 ; 
Johns  v.  Jamei,  3»  L.  T.  Rsp.  54 ;  8  Cfa.  Div.,  at 
p.  748,  per  James.  L.J.  disftusung  Garrett  v. 
Lord  Lauderdale,  2  Ross.  A  My.  451 ;  3  Sim.  1. 
Further,  the  effect  of  the  prisoner's  retaining  the 
161/.  was  to  revoke  the  deed  pro  tanio. 

VaehcU  in  reply.  Cur  ^r  ^ 

The  judgments  of  Lord  Alverstone.  C.J., 
Grantham.  Darling,  and  Channel!,  JJ.  was 
delivered  by 

Lord  Alverstone,  C.J.  —  This  was  a  case 
stated  by  tbe  Recorder  of  Banbury  on  tbe  con- 
viction before  him  of  the  prisoner  on  a  charge, 
under  the  12th  section  of  the  Debtors  Act  1869,  of 
having  within  four  months  next  before  tbe  pre- 
nentation  of  a  bankruptcy  petition  against  him 
quitted  England  and  taken  with  him  a  part  of 
his  property  to  the  amount  of  20/.  and  upwards— 


that  is  to  say,  a  sum  of  1 20/. — which  ought  bylaw 
to  be  divided  amongst  his  creditors.  Tbe  prisoner 
was  proved  to  have  so  quitted  England  taking 
with   him   120/,  but  he  bad,  shortly  before 
going,  executed  a  deed  of  assignment  of  all  his 
estate  to  a  trustee  for  the  benefit  of  bis  credi- 
tors, and  it  was  contended  on  his  behalf,  on  the 
authority  of  the  case  of  Reg.  v.  Crcete  (ubi  tup.\. 
that  the  120/.  was  not  "  part  of  his  property " 
within  the  meaning  of  the  section.   That  case  is 
undoubtedly  somewhat  similar  to  the  present,  and 
we  have  to  consider  whether  it  is  distinguishable. 
There  the  charge  was  preferred  under  sub-sect.  & 
of  sect.  11  of  the  Debtors  Act  1869  as  to  fraudu- 
lently receiving  "  any  part  of  his  property."  and 
it  is  impossible,  we  think,  to  pat  a  different 
meaning  on  the  words  "  any  part  of  his  property" 
in  the  12th  section  to  that  which  they  bear  in  tbe 
11th  section,  sub-sect.  5.   Bat  for  the  doabte 
created  by  tbe  decision  in  Reg.  v.  Creese,  we 
should  certainly  have  held  that  "  his  property 
which  ought  to  be  divided  amongst  bis  creditors," 
in  the  section  in  question,  included  property 
I  which  had  l>een  his.  which  remained  in  his  pos- 
session, and  the  title  to  which,  so  far  as  parted 
with  at  all,  had  only  been  parted  with  by  him 
in  such  a  way  us  to  leave  it  still  divisible  amongst 
his   creditors   in   the   event   of  bankruptcy. 
Tbe  concluding  words  of  the  section,  "  unless  the 
jury  are  satisfied  there  was  no  intention  to 
defraud,"  would  be  sufficient  to  protect  the 
accused  where  be  bad  acted  innocently  and  not 
in  contemplation  of  bankruptcy.   We  have,  how- 
ever, to  see  whether,  if  we  so  held,  it  would  be 
contrary  to  anything  really  decided  in  Reg.  v. 
Crttte,  and  for  that  purpose  we  have  to  consider 
the  facte  of  that  case  and  this.    In  Reg.  v.  Creese 
the  assignment  of  the  21st  Dec.  1872  had  been 
acted  upon,  and  was  undoubtedly  a  genuine  trans- 
action ;  further  advances  had  been  made  upon  it. 
Creese  entered  the  service  of  Lskin  and  White, 
the  trustees  under  the  deed  pursuant  to  the  terms 
of  it,  and  for  several  months  continued  to  act  as 
the  agent  and  bailiff  of  tbe  trustees.   Tbe  bank- 
ruptcy of  Creese  did  not  take  place  until  tbe  17tb 
Oct.  1873,  nearly  a  year  after  the  date  of  the 
deed,  and  the  removal,  which  was  the  alleged 
offence  under  sub-sect.  5,  of  sect.  11,  took  place  on 
the  14th  or  16th  Oct.  1873.   The  only  ground 
on  which  the  title  of  the  trustees  of  tbe  deed 
failed  was  that  the  deed  of  Dec.  1872  had  not 
been  registered  as  a  bill  of  sale.    It  seems  to 
us,  therefore,  that  the  court  was  right  in  holding 
that  at  the  date  of  the  alleged  fraud  the  pro- 
perty really  belonged  to  the  trustees  and  not  to 
Creese.   We  agree,  therefore,  that  Reg.  v.  Creese 
was  rightly  decided,  the  facts  of  that  ease  bein^  as 
stated ;   but  if  the  reasoning  of  the  court  lays 
down  any  general  rule  which  would  exempt  the 
defendant  in  this  case  from  responsibility,  we  do 
not  agree  with  it.   The  facts  in  this  case  appear 
to  be  different   Except  by  the  trustee  taking 
possession  of  tbe  stock  and  effects,  the  deed  does 
not  appear  to  have  ever  been  acted  on.    The  120?. 
with  which  the  prisoner  absconded  was  no  doubt 
money  which  the  trustee  under  the  deed  might 
have  claimed  from  him  by  virtue  of  the  assign- 
ment, but  he  never  did  get  it  as  the  trus- 
tees  of  the   deed  in  Creeee't  case  got  the 
stock  which  Creese  misappropriated,  and.  at 
most,  the  trustee  here  had  a  mere  paper  title. 
Nothing  took  place  which  would  make  this  money 
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which  the  defendant  wu  obviously  keeping  back 
from  hiB  creditors,  and  which  he  had  in  his  actual 
possession  and  was  not  holding  for  the  trustee,  in 
any  real  uenae  the  property  of  the  trustee  under 
the  deed  executed  three  days  before  the  abscond- 
ing.  We  do  not  adopt  the  view  tbat  the  deed  was 
revocable  so  far  as  regards  the  property  of 
which  the  trustee  under  it  got  possession,  for  the 
trustee  had  an  interest  in  it.  James,  L.J.  in 
Johns  v.  James  (8  Cb.  Dir.,  at  p.  751)  says: 
"  Yon  cannot  revoke  the  deed  and  get  the  pro- 
perty  out  of  the  hands  of  the  trustee  until,  at  all 
events,  you  have  satisfied  all  the  charges  and 
expenses  be  has  incurred,  and  any  right  he  has 
acquired  in  the  property.  It  is  not  a  revocation 
of  the  deed ;  it  is  a  revocation  of  the  directions 
given  by  tbe  deed  to  the  assignee  as  to  what  be 
should  do  with  tbe  property."  The  deed  there- 
fore was  not  revocable,  bat  as  to  tbe  money  of 
which  tbe  trustee  never  got  possession,  no  irrevoc- 
able trust  appears  to  have  been  created.  We 
think  tbat  the  recorder  was  right  in  leaving  the 
case  to  the  jury,  and  that  on  the  facts  the  120/. 
was  when  taken  away  by  the  prisoner  his  pro- 
perty  which  ought  by  law  to  be  divided  amongst  his 
creditors,  and  that  any  claim  which  the  trustee 
under  the  deed  might  have  to  have  the  money 
handed  over  to  him  is  not  sufficient  to  prevent 
the  operation  of  sect.  12  of  the  Debtors  Act  I860. 
The  conviction  must  be  affirmed,  and  tbe  defen- 
dant be  ordered  to  Berve  the  remainder  of  the 
sentence. 

ButJCE,  J. — I  agree  that  the  conviction  must 
be  affirmed.  But  I  wish  to  add  that  I  think  the 
facts  in  Reg.  v.  Creese  were  very  different  from 
the  facts  in  the  present  case.  In  this  case  the 
deed  of  assignment  was  a  voluntary  deed  executed 
by  the  debtor  for  the  benefit  of  bis  creditors  and 
was  not  communicated  to  them,  and  so  was  revoc- 
able by  him  except  in  so  far  as  the  trustee  bad 
acquired  an  interest  in  the  property  assigned. 
But,  so  long  as  there  were  proceeds  to  meet  tbe 
claim  of  the  trustee  for  his  expenses  in  acting 
under  the  direction  of  t  he  deed,  the  debtor  was 
at  liberty  to  revoke  the  mandate  contained  in  the 
deed  so  far  as  it  related  to  the  residue  of  his 
property.  I  think  there  was  no  evidence  what- 
ever to  show  that  the  trustee  had  acquired 
any  interest  in  the  sum  of  120/.  in  question. 
When  on  the  28th  April  the  debtor  appropriated 
the  sum  of  120/.  which  had  never  been  in  the 
possession  of  the  trustee,  I  think  he  revoked  the 
mandate  to  tbe  trustee  contained  in  the  deed  so 
far  as  it  related  to  the  120/.  In  the  case  of  Reg. 
v.  Cree$e  the  deed  was  not  a  voluntary  deed,  for 
part  of  the  consideration  of  the  deed  was  a  sum 
of  350/.  paid  by  one  of  the  trustees  to  tho  debtor. 
The  deed,  therefore,  in  that  case  was  not  a  revoc- 
able deed,  and  the  money  which  the  prisoner 
appropriated  he  had  received  as  the  servant  or 
bailiff  of  tbe  trustees,  and  the  money  was  clearly 
the  money  of  the  trustees.  Convktion  oftrmed 

Solicitor  for  the  Crown,  Solicitor  to  the 
Treasury. 

Solicitor  for  the  prisoner,  Crotother  Duvt'cj, 
Leamington. 
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COURT  OF  APPEAL. 

Jan.  26.  27,  28,  29,  and  March  15. 

(Before  Vauohan  Williams,  Stirling,  and 
Cozens-Hakdy,  L.JJ.) 

Joseph  Crosfield  and  Sons  Limited  v. 
Manchester  Ship  Canal  Company,  (a) 

APPEAL  FROM  THE  CHANCERT  DIVISION. 

Arbitration — Ouster  of  jurisdiction  of  the  court — 
Deficiency  in  pleading  —  Waiver  of  right  to 
object— Manchester  Ship  Canal  Act  1885  (48  Jt 
49  Vict.  c.  Ixxxviii.),  s.  88.  subss.  14.  22,  s.  202 
—Manchester  Ship  Canal  Act  1896  (59  &  60 
Vict.  c.  clxxxii.),  s.  43,  schedule. 

Where  by  private  Acts  of  Parliament  and  a 
scheduled  agreement  regulating  the  rights  and 
duties  of  the  co-plaintiffs  (traders  and  manufac- 
turers at  W.  and  the  corporation  of  W.)  and  the 
defendants,  it  teas  in  effect  provided  that  any 
difference  arising  between  the  parties  as  to  the 
statutes  and  agreement  should  be  determined 
by  arbitration,  an  action  brought  by  the  co- 
plaintiffs  against  the  defendants  in  respect  of  a 
certain  dispute  between  them  arising  under 
the  statutes  was  ordered  to  be  dismissed  as  be- 
tween the  corporation  of  W.  and  the  defendants, 
and  stayed  until  the  determination  by  arbitra- 
tion of  the  dispute  as  between  the  traders  and 
manufacturers  at  W.  and  the  defendants,  the 
jurisdiction  of  the  court  being  ousted,  and  no 
deficiency  in  pleading  and  no  waiver  by  tho 
parties  could  give  such  jurisdiction. 

So  held  by  Vaughan  Williams  and  Stirling,  L.JJ. 
(dissentiente  Cozens-Hardy,  LJ.),  reversing  the 
decision  of  Byrne,  J. 

Appeal  by  the  defendants  from  a  decision  of 
Byrne,  J.  The  only  point  which  calls  for  a  report 
is  with  reference  to  a  preliminary  objection  raised 
on  behalf  of  the  defendants  that  the  court  had  no 
jurisdiction  to  decide  the  questions  in  dispute, 
but  that  they  must  be  referred  to  arbitration. 

The  facts  of  the  case  sufficiently  appear  from 
the  judgments. 

The  material  sections  of  the  private  Acts  of 
Parliament  read  in  the  course  of  the  judgments 
were  as  follows : 

Manchester  Ship  Canal  Act  1S85 : 

Sect.  88.  For  tbe  protection  of  tbe  corporation  of 
Warrington,  and  of  trader*,  manufacturers,  and  other* 
carrying  on  business  at  or  near  Warrington,  tho  follow- 
ing provision*,  unlets  otherwise  agreed  on  between  tbe 
corporation  and  tho  company,  shall  bavo  effeot^viz. 
[inter  fllirt),  sub-sect.  14:  The  company  shall,  before 
tbe  oanal  be  opened  for  traffic,  at  their  own  cost  dredge 
ths  bod  and  banks  of  tbe  river  Mersey  and  for  ever 
after  maintain  tbe  same  dredged,  so  that  at  all  times 
there  shall  bo  a  depth  of  8ft.  of  water  at  low-water  of 
spriog  tides  between  the  western  boundary  of  the  works 
of  Monks,  Hall,  and  Co.,  at  or  near  Bank  Qnay  and  tbo 
eastern  bonndsry  of  the  borough  of  Warrington  near  the 
commencement  of  the  Latohford  Canal.  Sab-sect.  22.  If 
any  difference  shall  arise  botween  the  company  and  tbe 
corporation  as  to  the  true  intent  and  meaning  of  this 
section  or  as  to  anything  to  be  done  thereunder,  such 
diiferenoe  shall  be  determined  by  an  engineer  to  be  ap- 

{ai  Reported  or  E.  A.  Sckatciiliy,  Esq.,  Bsrriater-sv-1  sw. 
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pointed  (unless  otherwise  agreed  on)  cn  the  application 
of  the  company  or  the  corporation  by  the  Bjard  of  Trade, 
whose  decision  shall  be  final  end  binding  on  bath  parties, 
and  the  costs  of  the  reference  aball  be  lorne  aa  he  aball 
direct 

Seot.  202.  If  any  que»tion  arise  between  the  company 
and  any  person  touching  anything  to  be  done  or  not 
to  be  done,  or  any  money  to  be  paid  nnder  the  provi- 
sions of  this  Act.  then,  unless  by  this  Act  otherwise 
expressly  provided,  such  question  shall  he  determined  by 
arbitration  in  manner  provided  by  the  lUilways  Clauses 
Consolidation  Act  1845. 

Manchester  Ship  Canal  Act  18%  : 

Seot.  43.  The  terms  of  agreement  «st  forth  in  the 
schedule  to  this  Act  are  hereby  confirmed  and  made 
binding  upon  the  mayor,  aldermen,  and  burgesses  of  the 
borough  of  Warringtjn  and  the  company  as  if  the  same 
wore  contained  in  an  agreement  duly  entered  into  by 
those  parties  and  confirmed  by  Act  of  Parliament  and 
the  agreement  dated  the  ninth  day  of  April  one  thousand 
eight  hundred  and  ninety -six  and  made  between  tbe 
same  parties  is  hereby  declared  to  be  null  and  void  so 
far  only  as  the  time  differs  from  the  terms  of  agreement 
hereby  confirmed. 

The  scheduled  agreement  referred  to  in  sect.  43 
of  the  Act  of  1896  contained  (inter  alia)  the 
following  provisions : 

Clause  6.  If  and  whenever  the  oompany  shall  fail  to 
maintain  tbe  channel  referred  to  in  the  first  clause  of 
these  present!  and  navigation  is  thereby  obstructed, 
then  and  in  each  such  case  the  traders  and  manufac- 
turers carrying  on  business  at  Warrington  shall  have 
tbe  right  of  navigation  in  respect  of  vessels  passing 
through  the  "Walton  Lock  of  tbe  portion  of  the  Man- 
chester Ship  Canal  extending  from  Eaatham  to  the 
Walton  Lock,  of  tbe  Walton  Look  and  of  tbe  portion 
of  tbe  river  Mersey  within  the  limiU  described  in 
clause  1  (a)  of  this  agreement,  free  of  all  tolls  and  dues, 
until  the  aforesaid  channel  shall  have  been  made  and 
completed  to  the  reasonable  eatiaf action  of  the  surveyor 
for  the  time  being  of  the  corporation,  provided  always 
that  no  such  trader  or  manufacturer,  as  aforesaid,  shall 
be  entitled  to  the  right  of  navigation  referred  to  in  this 
clause,  if  the  company  immediately  on  tbe  receipt  of  a 
written  notice  from  the  surveyor  for  the  time  being  of 
the  corporation,  certifying  the  fact  of  such  obstruction 
and  its  position  auH  extent,  commence  to  dredge,  and 
continue  to  dredge,  the  aforesaid  channel  to  the  reason- 
able satisfaction  of  the  surveyor  for  tbe  time  being  of 
the  corporation. 

Clause  'A  Save  as  hereinbefore  expressly  mentioned 
nothing  in  this  agreement  contained,  shall  affect,  lessen, 
or  take  away  any  rights,  powers,  and  privileges  en. 
joyed  by,  or  conferred  upon,  the  corporation  and  the 
manufacturers  and  traders  of  Warrington,  under  or  by 
virtue  of  any  Acts  relating  to  the  oompany  or  other- 
wise, and  save  as  aforesaid  such  rights,  powers,  and 
privilege  are  hereby  reserved  accordingly. 

Class*  10.  If  any  difterenoe  shall  arise  between  tbe 
company  and  the  corporation  as  to  the  true  intent  and 
meaning  of  this  agreement,  or  as  to  anything  to  be  done 
or  not  to  be  done  thereunder,  such  difference  shall  be 
determined  by  an  engineer  to  be  appointed  (anles* 
otherwise  agreed  on)  on  the  application  of  tho  company 
or  the  oorporation  by  tbe  president  for  the  time  being 
of  the  Institution  of  Civil  Engineers,  whose  decision 
shall  be  final  and  binding  on  both  parties,  and  the 
coat  of  the  reference  shall  be  borne  as  he  shall  direct 

The  action  came  on  for  trial  before  Byrne,  J. 
on  tbe  l'ith  Jan.  1903,  when  the  following  prelimi- 
nary judgment  was  delivered  : — 

Byrne,  J.— In  this  case  an  important  point 
lias  been  raised  by  way  of  preliminary  objection. 
Now,  the  action  is  brought  by  "  Messrs.  Joseph 


Crosfield  and  Sons,  James  Fairclough  and  Sons, 
and  Monks,  Hall,  and  Co..  on  behalf  of  them- 
selves and  all  others  the  traders,  manufacturers, 
and  others  carrying  on  business  at  or  near 
Warrington,  and  the  mayor,  aldermen,  and 
burgesses  of  the  borough  of  Warrington."  To 
prevent  the  possibility  of  ambiguity  I  have  been 
asked  to  amend  the  statement  of  claim  by 
making  the  firms  sue  also  in  their  own  respective 
rights.  That  seems  to  me  to  be  a  reasonable 
application,  having  regard  to  the  nature  of  the 
case,  and  I  propose  to  treat  the  statement  of 
claim  as  amended  in  that  respect,  and  also  in 
respect  of  the  Slight  amendments  introduced  to 
accord  with  that  in  the  praying  part  of  the  state- 
ment of  claim.  Taking  the  case  upon  that 
footing.  I  now  consider  what  is  tbe  nature  of  the 
case  sought  to  be  made.  The  co-plaintiffs  are 
the  mayor,  aldermen,  and  burgesses  of  the 
borough  of  Warrington.  The  named  plaintiff* 
are  traders  and  manufacturers  carrying  on  busi- 
ness  at  or  near  Warrington.  Under  the  Man- 
chester Ship  Canal  Act  1835  there  were  certain 
provisions  introduced  in  this  way By  sect.  88  it 
was  provided  that:  [His  Lordship  read  the 
preamble  to  that  section,  and  continued :]  Then 
follow  a  series  of  provisions  for  the  benefit  of 
the  corporation  and  of  the  traders  in  question. 
Subsequently  to  the  date  of  this  Act  aa  agree- 
ment was  entered  into — it  was  dated  the  9th 
April  1390 — between  tbe  corporation  and  the 
.Manchester  Ship  Canal  Company,  and.  putting  it 
quite  shortly,  certain  provisions  were  introduced, 
and  there  was  an  alteration  of  rights  purporting 
to  be  made  by  means  of  that  agreement.  Thej 
the  Manchester  Ship  Canal  Act  1896  was  passed, 
and  sect.  43  is  as  follows :  [His  Lordship  read 
that  section,  and  continued:]  Of  course,  some 
difficulty  arises  upon  tbe  form  of  that  section; 
but  the  result  of  it  is  that  the  terms  of  agree- 
ment are  made  binding  as  if  the  same  were  con- 
tained  in  the  agreement  subsequently  confirmed 
by  Act  of  Parliament.  Now,  obligations  were 
imposed  by  the  Act  of  188o  and  by  the  Act  of 
1896,  and  the  terms  of  agreement  thereby  con- 
firmed, whereby — again  putting  it  quite  shortly— 
the  canal  company  was  to  keep  a  certain 
channel,  and  certain  privileges  were  conferred 
upon  the  class  of  traders  referred  to  in  the  event 
of  nonf ulfiltnent  of  the  obligation))  of  the  canal 
company.  It  is  alleged  by  the  plaintiffs  that  the 
canal  company  has  not  fulfilled  its  obligations  in 
certain  respects,  and  that  a  right  arose,  and  still 
exists,  of  certain  free  navigation.  In  fact,  the 
canal  company  has  insisted  upon  charging  tolls — 
certain  rates  —  and  has  declined  to  allow  free 
navigation ;  and  the  moneys  have  been  paid  under 
protest  in  respect  of  the  demands  of  the  canal 
company  iu  that  respect.  Thereupon  this  action 
was  Drought  asking,  first  of  all,  for  a  declaration, 
the  general  effect  of  which  is  to  establish  a  rigbt 
to  a  certain  depth  of  water  in  tbe  channel  of  a 
portion  of  the  river  Mersey.  In  terms  it  follows 
the  exact  words  of  part  of  a  clause  of  the  con- 
firmed agreement.  But  the  substance  of  the 
matter  is  that  there  is  a  dispute  between  the 
parties  as  to  the  true  meaning  of  the  obligation, 
the  one  party  saying  that  there  must  always  be  a 
depth  of  8ft.  of  water  at  low  water  of  spring  tides 
in  the  channel,  meaning,  in  fact,  a  depth  of  8ft. 
of  water.  It  is  contended,  on  the  other  hand, 
that  that  is  not  the  true  meaning:  that  there 
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need  not  necessarily  be,  as  I  understand  it, 
actually  8ft.  of  water  because  the  bed  of  the 
channel  has  altered ;  and  that  what  has  to  be 
done  is  to  look  at  the  circumstances  as  at  the 
time  when  the  obligation  was  imposed,  and 
to  take  a  certain  other  datum  line  from  which 
to  calculate  the  8ft.  I  think  I  hare  with 
sufficient  fairness  stated  tin  nature  of  the 
dispute  between  the  parties.  I  do  not  need 
to  define  what  it  is— there  is  a  dispute  as  to 
what  the  true  meaning  is.  Secondly,  the  plain- 
tiffs  ask  for  a  declaration  that  for  the  period 
for  which  the  canal  company  has  failed,  and  so 
long  as  it  shall  continue  to  fail  to  fulfil  its  obliga- 
tions, the  traders  of  Warrington,  on  whose  behalf 
the  plaintiffs  sue,  will  possess  the  right  of  navi- 
gation,  which  they  say  was  conferred  upon  them 
in  the  events  which  have  happened.    Shortly,  the 

{ilaintiff  firms  in  their  individual  capacities  asked 
or  the  repayment  of  dues  and  tolls  paid  by  them 
since  April  1896,  in  respect  of  navigation  between 
certain  limits,  and,  if  necessary,  for  accounts  and 
inquiries  to  ascertain  the  amount.  Then  they 
also  ask  in  their  individual  capacity  for  payment 
of  damages  for  breach  by  the  canal  company  of 
the  obligations  cast  upon  it  by  the  agreement, 
and  the  statutes.  Then  there  is  a  claim  for  an 
injunction  in  what  is  called  "  general  termB." 
What  the  injunction  is  to  be  I  do  not  know,  and 
it  is  not  for  me,  and  I  am  not  going  to  pretend, 
how  to  define  exactly  what  relief  I  think  the  plain- 
tiffs may  or  will  be  entitled  to.  But  what  I  have 
to  consider  iB  the  preliminary  objection  taken 
which  I  think  is  fairly  expressed  in  this  way : 
First,  that  having  regard  to  the  arbitration  pro- 
visions contained  as  well  in  the  original  Act  of 
Parliament,  as  in  the  termB  of  the  agreement  con- 
firmed by  the  subsequent  Act  of  Parliament,  the 
jurisdiction  of  the  court  to  entertain  the  action 
is  ousted  in  the  full  sense — that  is  to  say,  the 
court  cannot  entertain  the  action,  even  with  the 
consent  of  all  parties  to  it.  Or,  secondly,  that 
even  assuming  the  action  is  one  which  the  court 
could  deal  with  if  the  canal  company  waived  its 
right  to  insist  on  arbitration  it  has  not  waived 
such  right,  and  it  is  now  at  the  trial  entitled  to 
insist  upon  arbitration  to  the  exclusion  of  the 
exercise  of  jurisdiction  by  the  court.  I  think  that 
fairly  seems  to  be  the  way  in  which  the  objection 
is  put  forward.  It  will  be  convenient  to  consider 
the  objection  first  as  between  the  corporation  of 
Warrington  and  the  canal  company,  and  to 
keep  that  matter  entirely  distinct  from  the  ques- 
tion as  between  the  other  plaintiffs  and  the  canal 
company.  It  is  common  ground,  and  in  fact 
could  not  be  disputed,  that  an  Act  of  Parliament 
may  be  so  framed  as  to  entirely  oust  the  juris- 
diction and  to  compel  the  court  to  refuse  to  hear 
the  action,  even  although  all  parties  asked  to  have 
it  heard.  I  regard  the  ca«e  of  Caledonian  Rail- 
way Company  v.  Greenock  and  Wemyss  Bay  Rail- 
way Company  (L.  Rep.  2  Sco.  App.  347)  as  a  case 
of  that  nature,  and  I  cannot  do  better  than  read 
what  Farwell,  J.  says  about  it  in  the  recent  case 
of  Manchester  Ship  Canal  Company  v.  Manchester 
Racecourse  Company  (83  L.  T.  Rep.  274  j  (1900) 
2  Ch.  352).  The  case  which  I  have  mentioned  of 
Caledonian  Railway  Company  v.  Greenock  and 
Wemyu  Bay  Railway  Company  {ubi  sup.)  had 
been  cited,  and  the  learned  judge  says  (at  p.  3b'l 
of  (1900)  2  Ch.)  :  "  A  great  deal  of  argument  was 
founded  upon    Caledonian  Railway  Company 


v.  Greenock  and  Wemyss  Bay  Railway  Company 
(ubi  sup.).  But  the  problem  before  the  court  in 
that  case  and  subsequent  cases  of  the  same  nature 
was  absolutely  different  to  anything  I  have  to 
solve.  The  question  was  not  whether  the  parties 
were  or  were  not  bound  by  the  contract  into 
which  they  had  entered.  No  such  question  arose. 
The  question  was  whether  the  courts  were  bound 
or  not  by  a  substantive  statutory  enactment,  pre- 
sumably in  the  interests  of  the  public,  that  the 
agreement  which  was  confirmed  between  the 
parties  should  be  implemented  and  made  effective 
by  the  parties.  Of  course,  if  the  Legislature  says 
to  the  parties,  1  Not  only  do  we  declare  the  agree- 
ment valid  between  you,  but  you  shall  perform  it,' 
then  there  is  a  statutory  enactment  over  and  above 
the  agreement  validated  between  the  parties,  which 
enactment  the  Attorney-General  could  probably 
enforce,  or  to  which,  at  any  rate,  the  remedy  by 
mandamus  would  apply.  The  parties  might 
waive  the  agreement  between  themselves  for 
their  own  benefit.  They  could  not  waive  the  sta- 
tutory duty  imposed  upon  them,  if  it  were  a  duty 
imposed  for  the  benefit  of  the  public  at  large.  ' 
Now,  referring  to  the  case  itself  of  Caledonian 
Railway  Company  v.  Greenock  and  Wemyss  Bay 
Railway  Company  (ubi  sup.),  I  find  first  that 
there  a  certain  agreement  had  been  entered  into 
between  the  provisional  directors  of  the  railway 
companies  as  to  the  construction  and  maintenance 
of  certain  railways  and  workB.  And  the  Act  of 
Parliament,  after  reciting  that  fact,  goes  on  (at 
p.  349  of  L.  Rep.  2  Sco.  App.)  thus :  And  it  is 
expedient  that  the  said  agreement  should  be 
sanctioned.  The  said  agreement  shall  be  and  the 
same  is  hereby  sanctioned  and  confirmed,  and 
shall  be  as  valid  and  obligatory  upon  the  com- 
pany and  the  Caledonian  Railway  Company 
respectively  as  if  those  companies  had  been 
authorised  by  this  Act  to  enter  into  the  said 
agreement,  and  as  if  the  same  had  been  duly 
executed  by  them  after  the  passing  of  this  Act 
That  phraseology  to  a  great  extent  resembles  the 
phraseology  in  sect.  43  of  the  second  Act  in  the 
present  case ;  it  is  not  exactly  the  same,  but 
similar  to  it.  Lord  Cairns  pauses  there  and  then 
says  :  "  Up  to  this  point,  the  enactment  does  no 
more  than  give  statutory  validity  to  the  agree- 
ment; but  the  clause  proceeds  in  these  words, 
*  And  it  shall  be  lawful  for  the  company  (that  is, 
the  Greenock  and  Wemyss  Bay  Railway  Com- 
pany)  and  the  Caledonian  Railway  Company 
respectively,  and  they  are  hereby  required,  to 
implement  and  fulfil  all  the  provisions  and  stipu- 
lations in  the  said  agreement  contained.'  "  And 
upon  that  portion  of  the  clause  the  Lord  Chan- 
cellor expresses  his  view  that  there  is  more  than 
a  statutory  validity  given  to  the  agreement. 
There  is  a  subtantial  statutory  enactment  to  the 
effect  that  the  obligations  imposed  shall  be  ful- 
filled having  this  result,  inasmuch  as  there  was  in 
the  agreement  a  clause  to  the  effect  that  "  All 
differences  which  may  arise  between  the  parties 
hereto  respecting  the  true  meaning  or  effect  of 
this  agreement,  or  the  mode  of  carrying  the  same 
into  operation,  shall,  from  time  to  time,  so  often 
as  any  such  questions  or  differences  shall  arise,  be 
referred  to  arbitration  in  terms  of  the  Railways 
Clauses  Consolidation  (Scotland)  Act  1845  (84  9 
Vict.  c.  33,  b.  119)."  1  have  read  the  view  which 
Farwell,  J.  has  expressed  with  reference  to  the 
true  meaning  of  that  case,  and  I  may  say  that  I 
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absolutely  and  entirely  agree  with  what  that 
learned  judge  said  in  respect  to  it.  On  the  other 
band,  in  the  case  which  has  been  cited  to  me  of 
London,  Chatham,  and  Dover  Railway  Company 
t.  South-Eattern  Railway  Company  (60  L.  T. 
Rep.  370  :  40  Ch.  Div.  100)  the  question  was  as  to 
the  effect  of  an  agreement  having  legislative  con- 
firmation without  any  express  statutory  enact- 
ment  in  an  Act  of  Parliament,  but  having  certain 
clauses  in  the  Act  of  Parliament  which  were 
referred  to  in  the  agreement.  In  that  case  there 
bad  been  an  agreement  to  submit  matters  in  dis- 
pute to  arbitration.  "The  court."  it  was  held, 
"  is  not  deprived^  of  it*  jurisdiction  to  determine 
the  matters  in  dispute  if  neither  party  insists  on 
an  arbitration.  And  in  a  case  where  the  defen- 
dant had  in  his  pleadings  insisted  on  his  right  to 
arbitration,  but  had  failed  to  raise  the  point  at 
the  hearing,  and  had  gone  into  evidence  on  the 
merits,  the  Court  of  Appeal  refused  to  allow  the 
point  to  be  raised  on  the  appeal."  Now,  that 
agreement  was  an  agreement  to  refer  to  arbi- 
tration under  an  Act  of  Parliament.  The 
Act  of  Parliament  which  was  referred  to  in 
the  agreement  contained  certain  provisions,  and 
amongst  others  sect.  26:  "  Full  effect  shall 
be  (riven  by  all  the  superior  courts  of  law  and 
equity  in  the  United  Kingdom,  according  to  their 
respective  jurisdiction,  and  by  the  companies 
respectively  ...  to  all  agreements,  refer- 
ences, arbitrations,  and  awards  in  accordance 
with  this  Act."  The  learned  judges  there  pointed 
out  that  the  legislation  which  was,  so  to  speak, 
incorporated  in  the  agreement,  was  legislation 
which  places  it  in  the  power  of  railway  companies 
to  insist  upon  that  contractual  right  as  against 
each  other,  if  they  choose  to  make  a  bargain  to 
that  effect,  and  to  fall  far  short  of  legislation 
which  debars  the  courts  of  this  country  from 
deciding  disputes  between  railway  companies  if 
the  railway  companies  themselves  do  not  choose 
to  insist  upon  the  arbitration  clause  in  their 
agreement."  I  have  read  that  passage  from  the 
judgment  of  Bowen,  L.J.  in  that  case  (at 
p.  108  of  40  Cb.  Div.).  So  that  that  case 
really  stands  upon  a  different  footing  from  the 
class  of  cases  represented  by  Caledonian  R^lil• 
way  Company  v.  Greenock  and  U'emyss  Bay 
Railway  Company  (ubi  sup.).  In  the  case 
of  London  and  North-  Western  Railway  Company 
v.  Donellan  and  Billington  (78  L  T.  Rep.  575 ; 
(1898)  2  Q.  B.  7)  there  are  observations — though 
I  cannot  say  that  the  point  was  decided — tending 
directly  in  the  same  direction  as  the  decision  in 
Caledonian  Railway  Company  v.  Greenock  and 
Wemytt  Bay  Railway  Company  (ubi  sup.).  That 
was  not  a  case  of  an  agreement  confirmed  by 
an  Act  of  Parliament ;  it  was  a  case  of  legis- 
lative enactment  by  means  of  a  provisional 
order  and  subsequent  statute,  and  Chitty,  L.J. 
at  the  commencement  of  his  judgment  (at  p.  17 
of  (1898)  2  Q.B.)  says:  "The  question  really  is 
one  of  construction  of  that  which  has  the  force 
of  an  Act  of  Parliament."  It  is  exactly  the  same 
case.  There  had  been  no  provisional  order,  but 
there  had  been  an  Act  of  Parliament  in  so  many 
words  enacting  the  provision  in  question.  I  need 
not  dwell  upon  other  points  of  distinction 
between  London  and  North-Western  Railway 
Company  v.  Donellan  and  Billington  (ubi  tup.)  and 
the  present  case  that  have  been  referred  to,  but  it 
appears  tome  that  there  are  two  distinct  classes 


of  cases.   There  is,  first  of  all,  the  class  of  case 
where   there  is  a  direct  statutory  enactment 
which  says  that  matters  shall  be  referred  to 
arbitration,  which  has  the  effect  of  preventing 
the  courts  from  entertaining  jurisdiction.  There 
is  the  second  class  of  case,  where  there  is  an  agree* 
ment  with  statutory  confirmation,  in  which  case 
the  parties  may  waive  their  right  to  insist  upon 
having  an  arbitration.    Now,  the  present  case 
does  not  stand  on  precisely  the  same  footing  as 
any  of  those  cited,  and  again  it  is  convenient  to 
consider  the  effect  of  the  Act  first,  and  still  as 
alone  between  the  corporation  and  the  canal' 
company.     I  go  back  now  to  the  statute.  I 
have  read  the  introductory  words  showing  for 
whose  protection  sect.  88  was  passed  :  "  The  fol- 
lowing provisions  unless  otherwise  agreed  on 
between  the  corporation  and  the  company  shall 
have  effect."   Then  there  is  sub-sect.  22,  which  is 
important.    [His  Lordship  read  that  section  and 
continued :]     Now,  that  provision  is  entirely 
governed  by  the  introductory  words  which  I  have 
read :  "  Unless  otherwise  agreed  on  between 
the   corporation   and   the  company."  There- 
fore although   there  is,  but   for   the  words 
that  I  have  last  read,  what  would  be  a  direct 
statutory  enactment  probably  ousting  the  juris- 
diction of  the  court  altogether,  as  between  the 
corporation  and  the  canal  company  in  respect  of 
these  matters,  it  appears  to  me  that  the  words 
"unless  otherwise  agreed  on  between  the  cor- 
poration and  the  company"  show  that  it  wa» 
within  the  competence  of  the  parties,  notwith- 
standing  the  statutory  enactment,  to  alter  by 
agreement,  or  to  waive  the  right  to  insist  upon 
that,  and  to  appeal  to  the  ordinary  tribunals  of 
law.    So  that  there  is  that  clear  distinction  at  the 
outset.    Now,  striking  out  those  words  "  unless 
otherwise  agreed  on,"  Ac.  the  case  of  Caledonian 
Railway  Company  v.  Greenock  and  Wemyss  Bay 
Railway  Comjutny  (ubi  sup.),  and  the  opinion  in 
London  and  North-Western  Railway  Company 
v.    Donellan  and  Billington   (ubi   sup.)  would 
seem  to  apply.    It  is  true  that  the  express  enact- 
ment would  not  appear  to  be  an  enactment  intro- 
duced for  the  benefit  of  the  whole  of  the  public, 
but  an  express  enactment  introduced  for  a  class 
or  section  of  the  public.    With  reference  to  the 
variation  by  agreement,  it  is  to  be  observed  that 
it  do9s  not  say  "unless  otherwise  agreed  on"  in 
wiiting,  or  in  any  specific  way.     I  mention  that 
because  I  find  that  there  are  other  sections  in 
this  Act  of  Parliament  where  it  is  specifically 
enacted  that  the  agreement  must  be  in  writing, 
or  says  in  what  form  or  manner  the  alteration  is 
to  take  place.   Now,  it  appears  to  me  that  if  the 
matter  stood  on  the  original  Act  alone,  it  would 
be  competent  for  the  agreement  to  be  effected 
between  the  parties  in  reference  to  going  to  a  court 
of  law  by  the  one  party  bringing  the  action  and 
the  other  party  waiving  the  right  to  insist  upon 
arbitration.   Then  the  next  question  is,  has  there 
been  a  waiver  ?     I  think'  the  true   answer  is 
"  yes,"  unless  the  objection  to  the  action  has  been 
taken,  as  Bowen,  L.J,  expresses  it  in  the  case  t» 
which  I  have  referred,  from  the  first.    I  am  clear 
that  this  objection  was  not  taken  by  the  defence. 
It  has  been  pointed  out  that  under  the  rules  of 
practioe  it  is  not  necessary  to  raise  points  of  law, 
and  it  has  also  been  pointed  out  that  in  this 
defence  there  are  some  general  words  referring 
to  all  rights  and  remedies  arising  under  the  Act 
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which  might  possibly  be  held  to  cover  what  is 
meant.  With  reference  to  the  express  words  in 
the  defence,  I  said  that  it  was  clear  that  the  point 
was  not  raised  in  any  true  sense,  and  I  have  not 
heard  it  suggested  that  it  was,  in  fact,  intended 
to  be  raised  by  those  words.  It  is  true  you  need 
not  plead  points  of  law.  or  plead  the  evidence  on 
which  they  are  founded.  But  you  may  give 
notice  of  points  of  law ;  and  it  appears  to  me 
that  it  is  of  the  greatest  importance  in  consider- 
ing whether  the  objection  bus  been  taken  from 
the  first  to  see  whether  the  first  reasonable  oppor- 
tunity has  been  taken  of  raising  the  objection, 
being  an  objection  to  jurisdiction,  if  it  is  intended 
to  insist  upon  it.  Having  come  to  that  oonolu- 
sion  chat  the  objection  was  not  taken  by  the 
defence,  and  it  not  having  been  taken  at  the 
earliest  possible  Btage,  it  is  perhaps  unnecessary 
to  express  an  opinion  with  reference  to  the  pro- 
visions of  sect,  4  of  the  Arbitration  Act  1889  as 
to  raising  these  points  and  as  to  moving  for  a 
stay  of  proceedings  when  there  is  an  arbitration 
clause,  and  for  a  reference  to  arbitration.  But, 
as  at  present  advised,  it  strikes  me  that  that 
section  precisely  points  out  the  method  in  which 
an  objection  to  jurisdiction  may  be  taken  from 
the  first.  And  1  am  by  no  means  prepared  to 
say  that  if  a  party  having  the  right  so  to  apply 
elects  not  to  do  it,  but  put  in  his  defence — 
even  if  on  his  defence  he  gave  notice  that  he 
meant  to  raise  the  objection — it  might  not  be  held 
to  be  too  late  when  be  came  to  the  trial,  he  not 
having  taken  that  proceeding  which  appears  to  me 
to  have  been  expressly  designed,  amongst  other 
things,  to  enable  the  parties  to  take  the  objection 
at  the  very  earliest  opportunity.  I  do  not  think, 
there  being  opposition,  that  I  ought  to  permit  an 
amendment  by  allowing  the  introduction  of  this 
objection  into  the  defence,  for  the  reason  that  it 
is  an  objection  going  to  jurisdiction,  and  one 
which  ought  to  have  been  taken  at  the  earliest 
available  opportunity.  Then,  still  as  between  the 
corporation  and  the  canal  company,  I  oome  to 
the  second  Act  and  the  agreement,  and  reading 
sect.  43,  I  find  that  the  terms  of  the  agreement — 
not  the  agreement,  but  the  terms  of  the  agree- 
ment— set  forth  in  the  schedule  to  this  Act  are 
hereby  confirmed  and  made  binding  on  the  cor- 
poration and  the  company  as  if  the  same  were 
contained  in  the  agreement  duly  entered  into  by 
these  parties  and  confirmed  by  Act  of  Parliament, 
and  the  agreement  of  the  9th  April  is  hereby 
declared  to  be  null  and  void  so  far  only  aB  the 
same  differs  from  the  terms  of  the  agreement 
hereby  confirmed.  Now,  suppose  the  agreement 
had  been  first  made,  and  had  then  been  simply 
confirmed  by  Act  of  Parliament,  the  case  would 
appear  to  have  fallen  within  the  class  of  cases  like 
London,  Chatham,  and  Dover  Railway  Company 
v.  South -Eat  tern.  Railway  Company  (ubi  tup.), 
and  what  was  said  by  the  Lord  Chancellor  in 
Caledonian  Railway  Company  v.  Greenock  and 
Wemys$  Bay  Railway  Company  (ubi  sup.)  as  to 
the  true  effect  and  meaning  of  a  confirmation  of 
an  agreement,  apart  from  the  express  statutory 
enactment  that  the  parties  were  to  implement 
and  carry  out  the  agreement  It  is  really  an 
<i  fortiori  case  so  far  as  waiver  is  concerned,  to 
the  case  depending— if  it  depended  alone— on  the 
provisions  of  the  earlier  Act.  Therefore,  I  come 
to  the  conclusion  that  there  was  power  in  the 
parties  to  waive,  and   that  there  has  been  a 


waiver  of  the  right  to  insist  upon  the  matter  being 
referred  to  arbitration.  Taking  the  view  which  I 
have  expressed  as  to  this  preliminary  point  as 
between  the  corporation  and  the  canal  company 
the  case  would  have  to  proceed,  and  I  might  say  I 
should  simply  take  the  evidence  and  give  relief  to 
one  or  both  of  the  plaintiffs.  It  would  only  be  a 
case  of  misjoinder  and  perhaps  some  additional 
evidence,  But*  I  think,  in  view  of  the  arguments 
that  have  been  addressed  to  me,  and  also  because 
it  might  save  taking  some  portion  of  the  evidence 
should  I  entertain  a  particular  view,  I  ought  to 
deal  shortly  with  this  question  also.  The  first 
Act  in  question  enables  the  corporation  to  vary  or 
alter  the  rights  of  traders.  But,  nevertheless, 
and  subject  to  alteration,  I  think  that  they  have 
— that  this  class  of  traders  have — direct  rights 
conferred,  in  respect  of  which  the  class  may  be 
representative — again  in  respect  of  class  rights— 
and  individuals  may  have,  in  respect  of  individual 
rights,  direct  relief  in  some  respects.  There  is 
this :  that  in  fact  these  traders  have  paid  moneys 
which  they  Bay  the  canal  company  was  not 
entitled  to  levy,  and  they  ask  to  have  the  money 
back  again.  Now  it  appears  to  me  that  if  they 
have  rights  conferred  upon  them  in  the  way  that 
the  rights  have  been  conferred  by  the  original  and 
by  the  subsequent  statute,  and  the  statutory  con- 
firmation of  the  second  agreement  varying  the 
terms  of  the  first,  they  have  a  right  to  come  and 
ask  to  have  that  money  returned  to  them  indi- 
vidually, which  they  have  wrongfully  paid,  and  that 
they  are  not,  in  any  way,  hound  to  wait  until  the 
corporation  shall  have  had  an  arbitration  with  the 
canal  company  before  taking  such  proceedin  gs. 
I  think  that  they  could  have  sued  under  the 
first  Act,  and  so  far  as  they  are  concerned  their 
rights  are  not  lost,  but  varied  by  means  of  the 
second  Act  and  agreement.  With  reference  to 
their  right  to  sue  as  a  class  I  am  not  prepared  to 
say  that  they  cannot  establish  a  right  to  a  decla- 
ration which  would  be  common  to  all  of  them, 
assuming  that  they  proved  right  upon  the  facts 
that  they  have  a  free  right  of  navigation  in 
accordance  with  the  provisions  of  the  Act  of 
Parliament.  I  have  expressed  my  opinion  on 
what  I  recognise  as  a  difficult  and  important 
point — and  both  parties  have  represented  it  to  me 
as  an  extremely  important  point — and  I  under- 
stand that  the  probability  is  that  the  objection 
will  be  insisted  upon  elsewhere.  Should  the  canal 
company  be  successful  on  an  appeal,  and  particu- 
larly in  reference  to  the  first  form  of  the  objection 
which  has  been  taken  that  the  jurisdiction  of  the 
court  is  entirely  ousted,  I  can  only  point  out 
that  the  expenditure  which  will  be  occasioned  by 
what  I  understand  must,  necessarily,  in  its  nature, 
be  a  long  case,  and  the  taking  of  evidence, 
will  be  thrown  away,  and  if  the  plaintiffs  prove 
wrong  the  burden  of  that  expense  will  entirely 
fall  upon  them.  At  the  same  time,  having  de- 
cided as  I  have,  I  think  that  the  plaintiffs  are 
entitled  to  ask  that  the  case  may  now  proceed.  I 
should  have  thought  myself,  assuming  that  it  is 
intended  —  I  understand  it  is  —  to  seek  for  an 
opinion  on  this  point  elsewhere,  that  by  far  the 
more  convenient  course  to  follow,  would  be  to 
take  the  opinion  of  the  Court  of  Appeal  first  upon 
thiti  preliminary  point;  and  I  should  think, 
having  regard  to  the  nature  of  the  case,  it  is 
extremely  likely  that  the  Court  of  Appeal  would 
see  its  way  to  advance  such  an  appeal  as  that,  and 
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that  the  rest  of  the  ease  should  be  allowed  to 
stand  over  in  order  to  see  whether  the  evidence 
should  be  taken  at  all. 

lloidton,  K.C.— I  was  about  to  apply  to  your 
Lordship  for  that  purpose.  The  defendants  do 
wish  to  take  tbe  opinion  of  the  Court  of  Appeal 
on  that  subject  of  waiver. 

Byrne,  J. — I  think  I  have  expressed  an  opinion 
about  this  that  I  think  it  rests  with  the  plaintiffs. 
I  think  that  they  are  entitled  to  go  on  now.  They 
have  got  my  judgment,  and  by  what  I  have  said 
abont  its  being  an  important  and  difficult  point  it 
must  not  be  understood  that  I  have  any  doubt 
myself  as  to  the  view  I  have  expressed.  I  think 
that  the  plaintiffs  have  a  right  to  siy :  "  Let  the 
case  proceed.  The  court  has  jurisdiction,  and  we 
have  come  here  properly  and  will  proceed.'' 

Hughe;  K.C. — We  have  considered  the  matter 
very  carefully  with  onr  clients,  and  it  ib  bo  im- 
portant to  us  that  the  matter  should  be  promptly 
dispoReil  of  that  we  would  necessarily  press  your 
Lordship  to  go  on.  If  there  is  to  be  an  appeal  to 
tbe  Court  of  Appeal  and,  possibly,  to  the  House 
of  Lords  on  this  preliminary  point,  it  would  take 
a  very  long  time,  and  then  would  have  to  come 
back  and  start  afresh.  We  will  take  all  risks. 
We  quite  appreciate  all  tbe  risks  we  take. 

The  trial  of  the  action  proceeded  accordingly, 
and  the  hearing  of  the  evidence  occupied  several 
days.  At  the  conclusion  of  the  arguments  his 
Lordship  r*> served  judgment. 

On  tbe  7th  April  1903  the  following  written 
judgment  was  deliveied  by 

Byrne,  J. — Tbe  constitution  of  the  action  is  as 
follows :  Three  limited  companies  sue  in  a  repre- 
sentative capacity  on  behalf  of  themselves  and  all 
others — the  traders,  manufacturers,  and  others 
c&rrving  on  business  at  or  near  Warringtou. 
Each  company  also  sues  in  its  individual  capacity, 
and  the  corporation  of  Warrington  is  the  remain- 
ing plaintiff.  The  defendants  are  the  Manchester 
Ship  Canal  Company.  The  relief  claimed  by  the 
corporation  and  by  their  co-plaintiff*  in  their 
representative  capacity  is  for  declarations  to 
establish  alleged  rights,  and  that  claimed  by  the 
plaintiff  traders  individually  is  for  repayment  of 
tolls  paid  by  them  under  protest  which  they  alleged 
to  have  been  wrongfully  enacted  from  them,  and, 
as  a  separate  matter,  damages  for  delay  occa- 
sioned by  neglect  to  preserve  »  channel  in  a  cer- 
tain portion  of  the  liver  Mersey  in  accordance 
with  statutory  obligations  imposed  on  the  defen- 
dants. The  case  raises  important  questions  of 
construction  arising  out  of  two  Acts  of  Par- 
liament and  the  terms  of  an  agreement  scheduled 
to  the  later  of  such  ActB.  The  defendants,  the 
Manchester  Ship  Canal  Company,  are  under 
certain  obligations  in  respect  of  a  portion  of  tne 
river  Mersey,  situate  between  the  western  boun- 
dary of  Monks,  Hall,  and  Co.  Limited  at  or 
near  Bank  Quay  and  Howley  Lock,  including  the 
portion  of  the  old  bed  of  the  Mersey  between 
the  westerly  end  of  the  river  diversion  and  Walton 
Lock.  The  nature  and  extent  of  their  obliga- 
tions so  far  as  necessary  to  be  considered  in  the 
present  case  are  defined  by  the  Manchester  Ship 
Canal  Act  1885,  s.  88,  and  by  the  Manchester 
Ship  Canal  Act  1896,  s.  13,  and  the  terms  of 
agreement  by  the  last-mentioned  section  con- 
firmed.   The  Acts  of  1885  and  1896  are  local 


and  personal  Acts  as  distinguished  from  general 
Acts  and  private  Acts.  Undoubtedly  such  an 
Act  may  be  so  framed  as  to  amount  to  more 
than  a  statutory  confirmation  of  an  agreement 
inter  parte;  but  unless  the  Act  be  so  framed 
I  think  that  the  principles  of  construction 
to  be  applied  are  to  be  found  clearly  laid 
down  in  D.  Davit  and  Sons  Limited  v.  Taff 
Vols  Railway  Company  (72  L.  T.  Rep.  632; 
(1895)  A.  C.  542).  1  will  refer  to  the  remarks  of 
the  Lord  Chancellor,  which  are  to  be  found  at 
p.  549  of  (1895)  AC.  where  he  says:  "That 
brings  me  to  the  question  whether  tbe  Act  does 
in  truth  constitute  a  contract  between  tbe  two 
companies  giving  no  right  except  to  each  other, 
and  therefore  not  justifying  the  trader  in  refusing 
to  pay  the  amoonded  demanded.  Now,  it  seems 
to  me  that  there  is  a  very  obvious  answer  to  the 
argument  that  the  23rd  section  of  tbe  Act  con- 
stitutes merely  a  contract  between  tbe  companies. 
It  is  not  a  contract ;  it  is  not,  to  my  mind,  even 
like  a  contract ;  it  bears  no  analogy  to  a  contract. 
It  is  an  express  enactment  which  imposes  an 
obligation  on  the  Taff  Vale  Railway  Company 
to  charge  certain  rates ;  it  is  immaterial  what 
the  terms  are  upon  which  these  rates  are  to  be 
charged;  we  are  now  construing  the  statutory 
obligation ;  and  if  the  Taff  Yale  Railway  Com- 

Eany  has  done  tbe  thing  which  tbe  Legislature 
as  contemplated  they  might  do,  and  which,  if  I 
am  right  in  what  I  have  said  before,  tbey  have 
done,  then  their  right  to  charge  more  than  the 
lowest  rate,  which  for  tbe  time  being  tbey  have 
charge  for  like  traffic  to  or  from  the  docks  at 
Cardiff,  Penarth,  or  Barry  has  ceased,  and  the 
Legislature  has  prohibited  them  from  doing  it. 
It  would  be  strange  indeed  if  this  be  true,  that 
a  trader  sued  for  the  higher  charge  should  not 
be  able  to  set  up  the  unlawful  character  of  the 
excess."  And  Lord  Watson  (at  p.  552  of  the 
same  report)  says  :  "  In  cases  where  the  provisions 
of  a  local  and  personal  Act  directly  impose  mutual 
obligations  upon  two  persons  or  companies,  such 
provisions  may,  in  my  opinion.be  fairly  considered 
as  having  this  analogy  to  contract,  that  tbey 
must,  as  between  those  parties,  be  construed  in 
precisely  the  same  way  as  if  they  had  been  matter, 
not  of  enactment,  but  of  private  agreement.  It 
was  in  that  sense  that  in  Countess  of  Rothes  v. 
Kirkcaldy  Waterworks  Commissioners  (7  App. 
Cas.  694,  at  p.  707)  I  ventured  to  observe  that 
'  such  statutory  provisions  as  those  of  sect.  43 
occurring  in  a  local  and  personal  Act  must  be 
regared  as  a  contract  between  the  parties,  whether 
made  by  their  mutual  agreement,  or  forced  upon 
them  by  the  Legislature.'  For  all  purposes  of 
construction,  I  thought  ;hat  the  provisions  which 
the  House  had  to  interpret  might  be  legitimately 
viewed  in  that  light.  But  it  did  not  occur  to  me 
then,  nor  am  I  now  of  opinion,  that  the  analogy 
of  contract,  for  it  is  nothing  more,  could, 
in  an  English  case  especially,  be  carried 
further.  The  provisions  of  a  railway  Act,  even 
when  they  impose  mutual  obligations,  differ 
from  private  stipulations  in  this  essential  respect, 
that  they  derive  their  existence  and  their  force, 
not  from  the  agreement  of  parties,  but  from  the 
will  of  the  Legislature.  And  when  provisions  of 
that  kind  are  not  limited  to  tbe  interests  of  the 
of  the  parties  mutually  obliged,  but  impose  upon 
one  or  other  or  both  of  them  an  obligation  in 
favour  of  third  parties,  who  are  sufficiently  desig- 
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nated,  I  am  of  opinion  that  the  obligation  so 
imposed  must  operate  as  a  direct  enactment  of 
the  Legislature  in  favour  of  these  parties,  and 
cannot  be  regarded  as  a  mere  stipulation  inter 
alios,  which  they  may  have  an  interest  but  ha%-e 
no  title  to  enforce."  [His  Lordship  read  and 
commented  upon  sect.  68  of  the  Act  of  1885,  and 
continued :]  I  will  only  say  that  if  rights  directly 
enforceable  by  traders  and  manufacturers  are 
given  by  the  section,  it  does  not  appear  to  me 
tbat  the  clause  is  applicable  to  such  rights  as  for 
the  time  being  existing  under  the  original  Act  or 
as  altered  by  agreement  at  all.  I  have  shortly 
analysed  the  whole  section  of  the  Act,  with  the 
result  that  I  am  quite  clear  that  some  of  the  sub- 
sections— as,  for  instance,  8  to  11 — confer  rights 
upon  the  corporation  only,  and  others — such  as 
2  and  5 — upon  traders  and  manufacturers,  and 
others  carrying  on  business  at  or  near  War- 
rington directly.  Omitting  the  words  at  the 
beginning  of  the  section,  "unless  otherwise 
agreed  on  between  the  corporation  and  the  com- 
pany," it  appears  to  me  fror.i  the  whole  scope  of 
the  section  tbat  certain  of  the  sub-sections,  not  in 
terms  confined  to  the  corporation,  or  to  traders, 
imposed  obligations  on  the  company  towards  all 
those  for  whose  protection  the  section  is  expressed 
to  be  enacted,  and  to  confer  direct  rights  upon  all 
or  any  of  those  in  whose  favour  it  is  so  enacted, 
and  notably  I  consider  that  sub-sect  14,  which  is 
the  most  important  one  for  the  purpose  of  the 
present  case,  confers  a  direct  right  upon,  and 
gives  a  right  of  action  to,  all  or  any  of  the  persons 
mentioned  as  those  for  whose  protection  the 
section  was  introduced.  To  what  extent  the 
words  in  the  introductory  part  of  the  section, 
'•  unless  otherwise  agreed  on  between  the  corpora- 
tion and  the  company,"  confer  a  right  upon  the 
corporation — acting,  of  course,  in  good  faith — to 
vary  the  rights  of  all  or  any  of  the  classes  of 
persons  interested  under  the  sub- sections,  or  of 
members  of  those  classes,  is  not,  in  the  view  I  take 
of  the  effect  of  the  Act  of  1896,  material  to  con- 
sider. And  it  is  sufficient  to  say  that  I  can  see 
ground  for  fair  argument  that  the  agreement 
subsequently  entered  into  between  the  corporation 
and  the  company  exceeded  the  powers  of  the 
corporation  to  apply  the  legislative  sanction 
which  it  received  by  the  Act  of  189(5.  I  am 
guarding  myself;  I  am  not  in  the  least  saying 
that  it  was  in  excess,  but  I  can  see  fair  ground 
for  arguing  tbat  it  was  so.  [His  Lordship  then 
dealt  with  the  merits  of  the  case,  and  came  to  the 
conclusion  that  the  plaintiffs  were  entitled  to 
succeed  in  their  action.] 

From  that  decision  the  defendants  now  ap. 
pealed. 

Upon  the  opening  of  the  appeal  the  defendants 
took  the  preliminary  objection  which  bad  been 
raised  by  them  in  the  court  below. 

Cripps,  K.C.  (Moulton,  K.C..  P-chford,  K.C., 
O.  Leigh  Clare,  and  Aubrey  T  twrencc  with 
bim)  for  the  appellants.— The  preli  ...nary  question 
raised  by  this  appeal  is  whether  the  matter  in 
•lispute  between  the  parties  should  be  determined 
by  arbitration  instead  of  by  the  court.  Sect.  88, 
sub-sect.  22,  of  the  Act  of  1885  raises  in  one  form, 
although  not  in  a  complete  form,  the  question  of 
jurisdiction.  I  say  that  thereby  there  is  a 
statutory  substitution  of  an  engineer  for  the 
court.   Byrne,  J.  was  entirely  in  favour  of  the 


defendants  upon  this  point  except  on  the  ques- 
tion of  waiver.  His  Lordship  decided  tbat  the 
defendants  had  waived  their  right  to  object  to 
the  jurisdiction  ot  the  court,  and  that  such  juris- 
diction arose.  Upon  this  point  I  would  also  refer 
[  to  sect.  202  of  the  same  Act,  which  is  likewise  an 
arbitration  clause,  and  is  a  very  wide  arbitration 
clause,  and  one  that  covers  the  substance  of  the 
I  present  dispute.  [Vauohan  Williams,  L  J. — 
I  The  agreement  being  embodied  in  the  statute,  it 
!  is  a  statutory  condition  precedent  and  goes  to 
jurisdiction.]  Suppooe  that  it  is  not  a  question, 
of  jurisdiction,  but  only  a  mutter  inter  partes,. 
I  tbe  court  would  interfere  by  way  of  a  stay  of 
proceedings.  I  submit  that  the  learned  judge  in 
the  court  below  has  made  a  mistake  on  the  point 
whether  it  is  necessary  to  plead  to  the  jurisdic- 
tion. He  thought  that  because  the  defendants 
had  not  specifically  pleaded  to  the  jurisdiction 
they  bad  waived  their  right  to  do  so.  But 
parties  cannot  waive  the  jurisdiction.  If  it  ia 
ousted  by  legislative  enactment,  the  parties 
cannot  waive  it.  As  between  the  parties  they 
can  waive;  but  if  it  is  a  statutory  provision  they 
cannot.  The  provisions  of  the  Act  of  1885  are  to 
apply  unless  the  parties  otherwise  agree.  Byrne,  J. 
thought  that  as  the  defendants  had  not  pleaded 
the  want  of  jurisdiction  they  had  otherwise 
agreed.  But  it  cannot  be  "  otherwise  agreed  " 
simply  because  the  pleader  has  adopted  a  par- 
ticular form  of  pleading.  [Vauohan  Williams, 
L.J. — If  the  jurisdiction  of  the  court  is  ousted,  it 
is  not  in  accordance  with  the  practice  to  go  to  the* 
court  to  ask  for  a  stay  of  proceedings,  because  in 
such  a  case  the  jurisdiction  of  the  court  does  not 
exist.]  You  go  to  the  court  to  ask  for  an  exercise 
of  its  discretion.  [Vauohan  Williams,  L.J.— 
Can  tbe  manufacturers  and  traders  sue  here  r1 
They  are  not  parties  to  the  agreement.  That  was 
made  between  tbe  canal  company  and  tbe  cor- 
poration :  (see  Ellis  v.  Duke  of  Bedford,  70  L.  T. 
Rep.  332  ;  (1899)  1  Cb.  494).]  Persons  having  joint 
interests  can  sue.  [Vauohan  Williams,  L.J. — 
Is  there  any  statutory  provision  as  to  a  stay  in  the 
Common  Law  Procedure  Act  1851  or  the  Arbitra- 
tion Act  )8S9?  I  am  aware  that  there  is  a 
practice  as  to  that,  but  is  there  any  statutory 
provision  r)  Sect.  4  of  the  Arbitration  Act  1889 
provides  that .-  "  If  any  party  to  a  submission 
commences  any  legal  proceedings  in  any 
court  against  any  other  party  to  the  submission- 
.  .  .  in  respect  of  any  matter  agreed  to  be- 
referred,  any  party  to  such  legal  proceedings- 
may  at  any  time  after  appearance,  and  before 
delivering  any  pleadings  or  taking  any  other 
steps  in  the  proceedings,  apply  to  that  court  to 
stay  tbe  proceedings,  and  tbat  court  ...  if 
satisfied  that  tbere  is  no  sufficient  reason  why 
the  matter  should  not  be  referred  in  accordance 
with  the  submission,  and  that  the  applicant  was, 
at  tbe  time  when  the  proceedings  were  com- 
menced, and  still  remains,  ready  and  willing  to  do 
all  things  necessary  to  the  proper  conduct  of  the 
arbitration,  may  make  an  order  staying  the  pro- 
ceedings."  He  referred  also  to 

Mayor,  ^c,  of  London  v.  Cox,  L.  Rep.  2  E.  &  I.  App. 
239,  at  p.  261. 

BoufJieU,  K.C.  and  Hughe*,  K.C.  (with  them 
Frederic  Thompson)  for  tbe  respondents. — It  was 
not  urged  before  that  no  jurisdiction  existed,  and 
that  the  matter  ought  to  go  to  arbitration.  No 
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suggestion  was  made  that  arbitration  was  the 
proper  tribunal.  We  agree  that  if  the  court  baa 
no  jurisdiction  it  is  not  necessary  to  refer  to  that 
fact  in  the  pleadings.  All  that  has  to  be  shown  to 
the  court  is  that  it  has  no  jurisdiction.  There 
are  four  classes  of  cases  which  may  arise  relating 
to  the  present  question :  First,  where  the  court 
only  has  jurisdiction ;  secondly,  where  the  court 
has  no  jurisdiction,  and  some  other  tribunal 
possesses  it.  Between  those  two  classes  of  cases 
there  are  two  other  instances :  (a)  Where  a  party 
to  proceedings  comes  tub  modo  and  says  that  he 
is  entitled  to  hare  arbitration.  The  court  is 
bound  to  give  effect  to  that  application  and  to 
stay  the  proceedings,  (b)  The  court  has  power  to 
stay  where  it  has  a  discretion  to  exercise,  origi- 
nally under  the  Common  Law  Procedure  Act 
1854  and  now  under  the  Arbitration  Act  1889. 
The  following  cases  were  relied  upon  by  the 
defendants  in  the  court  below : 

Caledonian  Raihcay  Company  v.  Qreenock  and 
Wemyst  Bay  Railway  Company,  L.  K«p.  2  Sou. 
App.  347 : 

London,  Chatham,  and  Dovtr  Railway  Company  v. 

South- Eastern  Railway  Company,  60  L.  T.  Hep. 

370 ;  40  Ch.  Div.  100 ; 
London  and  Sorth-Wettern  Railway  Company  v. 

Donellan  and  Billington,  78  L.  T.  B«p.  575; 

(1898)  2  Q.  B.  7  ;  on  appeal  79  L.  T.  Ejp.  503  ; 

(1899)  A.  C.  79  ; 

Manchester  8hip  Canal  Company  v.  Manchester 
Racecourse  Company,  83  L.  T.  Rep.  274  ;  (1900) 
2  Ch.  352,  at  p.  361. 

But  neither  London  and  North- Western  Railway 
Company  v.  Donellan  (ubi  tup.)  nor  London  and 
North-  Wettern  Railway  Company  v.  Billington 
(ubi  tup.)  supports  the  appellants'  contention, 
while  the  latter  case  supports  ours.  In  Midland 
Railway  Company  v.  Loteby  and  Carnley  (80 
L.  T.  Rep.  93 ;  (1899)  A.  C.  133)  the  decision  of 
the  Court  of  Appeal  in  London  and  North- 
Wettern  Railway  Company  v.  Donellan  (ubi  tup.) 
was  approved  by  the  House  of  Lords.  There 
must  be  something  more  than  a  simple  common 
form  arbitration  clause  in  an  Act  of  Parliament 
to  deprive  the  court  of  its  jurisdiction.  It  may 
give  the  parties  the  right  to  go  to  arbitration,  but 
it  does  not  oust  the  jurisdiction  of  the  court  if 
they  prefer  to  go  to  the  court.  The  effect  of 
such  a  section  is  not  to  exclude  the  jurisdiction 
of  the  court  so  that  the  parties  cannot  waive, 
but  must  go  to  arbitration.  The  Arbitration  Act 
1889  contemplates  references  under  statutory 
powers,  for  by  the  24th  section  it  is  provided  that : 
*'  This  Act  shall  apply  to  every  arbitration  under 
any  Act  passed  before  or  after  the  commencement 
of  this  Act  as  if  the  arbitration  were  pursuant  to 
a  submission,  except  in  so  far  as  this  Act  is 
inconsistent  with  the  Act  regulating  the  arbi- 
tration, or  with  any  rules  or  procedure  authorised 
or  recognised  by  that  Act."  In  the  Countett  of 
Rothet  v.  Kirkcaldy  Waterworkt  Committionert 
(7  App.  Cas.  694)  there  was  a  clause  precisely 
similar  to  that  in  the  present  case.  As  to  the 
question  of  waiver  of  the  right  to  object  to  the 
jurisdiction  of  the  court,  Byrne,  J.  went  fully 
into  that  question.  So  far  we  have  dealt  with 
the  matter  as  if  the  arbitration  clause  were  in 
common  form.  But  it  is  not  in  common  form. 
The  clause  is  not  directed  to  excluding  the  juris- 
diction of  the  court,  but  to  providing  a  special 
tribunal  if  the  parties  wish  to  resort  to  it.   It  is 


the  provision  of  a  tribunal,  not  the  exclusion  of 
the  jurisdiction,  that  is  aimed  at.  It  was  for  the 
benefit  of  the  parties  that  such  a  tribunal  should 
be  set  up,  but  not  to  their  benefit  that  the  juris- 
diction should  be  excluded.  And,  unless  there 
are  some  express  words  to  exclude  it,  it  cannot  be 
treated  as  excluded.  The  appellants  must  show 
that  the  purpose  of  this  clause  is  exclusion  to 
enable  them  to  succeed.  It  is  not  enacted  that 
all  differences  shall  go  to  arbitration,  but  three 
specified  things.  The  jurisdiction  of  the  court  is 
not  ousted  unless  one  of  the  parties  insists  that 
arbitration  shall  be  the  tribunal.  We  have  so 
far  argued  as  if  there  were  not  the  words  at  the 
beginning  of  sect.  88.  That  section  is  prefaced 
by  the  words  "  unless  otherwise  agreed  on 
between  the  corporation  and  the  company." 
Those  are  an  integral  part  of  the  enactment,  and 
dominate  the  whole  matter.  You  cannot  have 
the  jurisdiction  of  the  court  determined  by  the 
will  of  the  parties  unless  in  the  case  already 
mentioned.  If  the  seotions  only  give  the  parties 
the  right  to  arbitration  that  is  enough  for  the 
plaintiffs.  Then  arises  the  question  of  waiver, 
and  sect.  4  of  the  Arbitration  Act  1889  becomes 
very  material.  As  to  what  is  a  "  step  in  the  pro- 
ceedings," within  the  meaning  of  that  section, 

Ford's  Hotel  Company  Limited  v.  Bartlett,  73 
L.  T.  Bop.  665  ;  (1896)  A.  C.  1,  at  p.  4. 
The  authorities  show  that  if  it  is  intended  to 
go  to  arbitration,  the  party  desirous  of  doing  so 
must  decide  to  do  so  earlier  than  at  the  stage  at 
which  the  appellants  did  in  ths  present  case. 
Dealing  with  the  matter  as  between  the  company 
and  the  corporation,  the  question  is  whether  the 
provisions  of  the  Acts  are  sufficient  to  oust  the 
jurisdiction  of  the  court.  The  appellants  contend 
that  no  amount  of  waiver  will  do,  and  that  the 
court  has  no  jurisdiction.  But  in  a  private  Act 
it  is  not  intended  to  oust  the  jurisdiction  of  the 
court.  Although  in  a  public  Act  it  might  be 
provided  that  persons  should  go  to  arbitration. 
That,  however,  does  not  apply  to  the  present  case, 
and  the  intention  ought  not  to  be  imputed  to  the 
Legislature  that  the  parties  should  never  resort 
to  the  court,  but  should  go  to  arbitration.  In  a 
public  Act  for  the  protection  of  the  public,  it 
might  be  a  matter  of  policy  that  arbitration 
should  be  the  tribunal — e.g.,  for  the  purpose  of 
saving  expense.  But  that  ia  not  so  when  it  is  a 
matter  of  agreement.  There  is  no  case  which 
shows  that  the  jurisdiction  of  the  court  is  ousted 
in  such  circumstances  as  these.  The  case  of 
Caledonian  Railway  Company  v.  Greenock  and 
We  my  bm  Bay  Railway  Company  (ubi  tup.)  is  an 
authority  for  exactly  the  opposite  proposition  for 
which  the  appellants  cited  it  in  the  court  below. 
Countett  of  Rothet  v.  Kirkcaldy  (ubi  tup.)  was 
certainly  not  a  case  of  the  jurisdiction  of  the 
court  being  ousted.  In  London  and  North-  Wettern 
Railway  Company  v.  Donellan  and  Billington 
(ubi  tup.)  the  whole  discussion  was  not  upon  the 
question  whether  the  court  bad  jurisdiction,  but 
whether  the  arbitrator  bad  jurisdiction  to  deal 
with  a  certain  part  of  the  case.  And  when  the 
court  came  to  consider  that  case  in  Midland 
Railway  Company  v.  Loteby  and  Carnley  (ubi 
tup.)  that  point  was  made  clear.  The  case  of 
London,  Chatham,  and  Dover  Railway  Company 
v.  South- Eastern  Railway  Company  (ubi  tup.) 
showB  that  where  two  companies  have  agreed  that 
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all  differences  between  them  shall  be  submitted 
to  arbitration,  the  parties  mar  waive  the  arbitra- 
tion  and  go  to  the  court.  Why  should  it  be 
supposed  that  the  Legislature  intended  the 
plaintiffs  here  to  go  to  arbitration  if  they  pre- 
ferred to  go  to  the  court.  And  when  some  nice 
questions  of  law  are  in  vol  red,  it  is  most  desirable 
that  they  should  have  the  right  to  go  to  the  court, 
for  where  questions  of  law  are  raised  arbitration  is 
the  most  unsatisfactory  tribunal,  and  public  policy 
cannot  require  that  they  should  go  to  arbitration 
whatever  it  may  in  the  case  of  a  public  Aot.  With 
regard  to  the  question  of  the  right  of  the  traders 
and  manufacturers  to  sue.  sob- sect.  22  of  sect.  88 
of  the  Act  of  1835  as  to  arbitration  has  nothing 
to  do  with  any  dispute  between  them  and  the 
company.  Supposing  that  they  have  no  right  to 
bring  this  action,  the  municipal  corporation  has 
the  power.  But  the  traders  and  manufacturers 
are  greatly  affected,  and  if  the  provisions  of  the 
Act  of  1885  are  carried  out  the  canal  is  much  to 
their  advantage.  It  was  for  that  reason  that 
various  provisions  were  inserted  in  that  Act  to 
preserve  the  river  and  to  protect  the  traders  and 
manufacturers.  That  gives  them  a  direct  right 
to  enforce  the  provisions  of  sect.  88  : 

Herron  and  other*  v.  Rathmint*  and  Ralhgar 
Improvement  Commissioners,  67  L.  T.  Rap.  658 ; 
(1892)  A.  C.  498,  at  p.  553. 

That  was  a  very  similar  case  to  the  present,  and 
there  the  action  was  brought  by  three  persons 
as  representing  a  class.  [Vauohan  Williams, 
LJ. — The  question  is  whether  the  traders  and 
manufacturers  were  intended  by  the  Legislature 
to  have  any  voice  in  the  matter.  The  words 
at  the  beginning  of  sect.  88,  "  unless  otherwise 
agreed  on  between  the  corporation  and  the 
company,"  seem  to  make  the  corporation  and 
the  company  the  masters  of  the  situation.] 
They  are  masters  of  the  situation  to  this 
extent  and  no  more,  that  they  can  agree  to 
a  modification  of  the  provisions  of  the  statute. 

t Stirling,  L.J. — Why  is  this  point  not  governed 
y  Ellit  v.  Duke  of  Bedford  [ubi  tup.)  as  to 
whether  a  representative  action  may  be  brought?] 
It  is  rather  more  than  that — namely,  whether 
persons  who  are  represented  have  a  right  of 
action.  We  say  that  the  traders  and  manufac- 
turers themselves  have  the  right  to  enforce  this 
agreement  which  was  for  their  protection,  and 
that  without  the  aid  of  the  corporation.  This  is 
in  the  nature  of  a  contract  between  the  company 
and  the  traders  and  manufacturers,  as  Lord  Hals- 
bury  said  in  Herron  v.  Rathminet  and  Rathgar 
Improvement  Commissioners  {ubi  tup.).  If  tnat 
is  so,  they  have  by  virtue  of  contract  the  rights 
of  the  corporation.  There  is  an  alternative  pro- 
position: Suppose  it  is  an  agreement  between 
the  corporation  and  the  company  and  incorporated 
in  an  Act,  even  a  member  of  the  public  who  can 
show  damage — and  d  fortiori  a  trader — is  entitled 
to  sue  to  enforce  tho  obligation.  The  clearest 
authority  on  that  proposition  is 

D.  Davie  and  8ons  Limited  v.  Tag  Vale  Railway 
Company,  72  L.  T.  Rep.  632 ;  (1895)  A.  C.  542. 

Crippe,  K.C.  in  reply. — Two  other  cases  which 
show  that  the  rights  of  the  traders  and  manu- 
facturers are  put  much  too  high  are 

Atkinton  v.  Newcastle  and  Gateshead  Waterworks 
Company,  36  L.  T.  Rep.  761  j  2  Ex.  Div.  411,  at 
p.  448; 
Vol.  XC,  2329." 


Johnston  and  others  v.  Consumers'  Gas  Company 
of  Toronto,  78  L.  T.  Esp.  270  ;  (1898)  A.  C.  447, 
at  p.  451. 

[Vauohan  Williams,  L.J. — The  proposition 
which  you  are  dealing  with  was  discussed  very 
fully  in  this  court  subsequently  to  the  year  1897  in 
Groves  v.  Lord  Wimbome  (79  L.  T.  Rep.  284  ;  (1898) 
2  Q.  B.  402,  at  p.  416).  His  Lordship  referred 
also  to  the  decisions  as  to  arbitiation  under  the 
Building  Societies  Acts  ;  and,  in  particular,  cited 
Criep  v.  Bunbury  (8  Bing.  394).  Cur  ^  vult 

March  15.— The  following  written  judgments 
were  delivered:— 

Vauohan  Williams,  L.J. — This  is  an  appeal 
by  the  defendants,  the  Manchester  Ship  Canal 
Company,  in  an  action  brought  against  them 
in  which  the  plaintiffs   are   the  corporation 
of  Warrington  and  certain  traders  of  War- 
rington as  representing  the  traders  of  War- 
rington generally,  and  also  in  their  individual 
capacities.    The  object  of   the  action  is  to 
enforce  rights  which  they  claim  respectively 
to  have  against  the  Ship  Canal  Company  under 
a  clause  of  an  Act  of  Parliament,  or  under  that 
clause  as  modified  by  an  agreement  affirmed  by  a 
subsequent  Act  of  Parliament  or  under  that 
agreement.   The  trader  plaintiffs,  in  their  indi- 
vidual capacities,  although  they  include  a  claim 
for  damages  for  the  breach  by  the  Ship  Canal 
Company  of  dredging  obligations  cast  on  them 
by  the  statute  or  by  the  agreement,  in  substance, 
claim  the  return  of  tolls,  which  were  paid  by 
the  traders  on  the  demand  of  the  Ship  Canal 
Company  for  the  user  of  the  canal,  which  user 
was  necessitated  by  failure  of  the  canal  company 
to  perform  duties  alleged  by  the  plaintiffs  to 
have  been  cast  on  the  canal  company,  in  respect 
of  maintaining  the  channel  of  the  river  Mersey 
at  a  certain  depth.   The  failure  by  the  canal 
company  to  perform  these  duties  would  entitle 
the  traders  under  the  6  th  section  of  the  agree- 
ment scheduled  to  the  Act  of  1896,  to  navigate 
a  portion  of  the  canal,  free  of  all  tolls  and  dues, 
during  such  time  as  the  said  channel  Bhould  be 
obstructed.    The  plaintiffs  generally  ask  for 
declarations  of  rights.   When  the  case  came  on 
for  hearing  the  defendant  company  took  a  pre- 
liminary objection,  which  was  tins :  that  having 
regard  to  the  arbitration  provisions  contained  as 
well  in  the  original  Act  of  Parliament  as  in  the 
agreement  affirmed  by  the  subsequent  Act,  the 
jurisdiction  of  the  court  is  absolutely  ousted  in 
the  sense  that  the  court  could  not,  even  with  the 
assent  of  all  parties,  entertain  the  action  or  dis- 
pose of  a  particular  matter  in  difference  essential  to 
the  maintenance  of  the  action.   I  will  observe 
here  that  the  action  really  embodies  three  actions, 
and  that  it  may  be  that  the  ousting  of  the  juris- 
diction may  be  effective  as  to  one  or  more  of  the 
claims  although  not  effective  as  to  all  three 
actions  or  all  the  claims-    This,  however,  would 
seem  an  unfortunate  result,  for  it  is  obvious  that 
it  is  desirable  that  all  these  cases  relating  to  the 
same  obligations  of  the  canal  company  should  be 
disposed  of  by  the  same  tribunal.    The  pre- 
liminary objection  so  far  as  it  is  based  on  the 
original  Act  of  the  Manchester  Ship  Canal — 
1885 — depends  primarily  on  sect.  88  of  that 
Act.    The  section  begins  with  these  words: 
f  His  Lordship  read  them  and  continued :]  Then 
follow  numerous  provisions,  the  14th  of  which 
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deals  with  the  obligation  of  the  canal  company  in 
respect  of  the  dredging  of  the  channel  of  the 
river   Mersey,  and   the   maintenance  of  the 
dredging,  so  that  at  all  times  there  should 
be  a  depth  of  8ft.    of  water   at  low  water 
of  spring  tides  between  a  certain  point,  and  the 
eastern  boundary  of  the  borough  of  Warringtoo, 
the  object  of  this  provision  being,  of  course,  the 
maintenance  of  the  channel  of  the  Mersey,  which 
might  be  affected  by  the  construction  of  the  canal, 
and  its  maintenance  in  such  a  condition  that  the 
channel  of  the  Mersey  might  continue  a  navigable 
way  convenient  to  the  borough  of  Warrington  and 
its  traders.   Then  provision  2:2  says  this  :  ^His 
Inrdship  read  that  provision,  and  continued:] 
The  words  "  unlesB  otherwise  agreed  on  "  refer,  I 
assume,  simply  to  the  appointment  of  the  erbi- 
trator,  who  may  be  an  agreed  arbitrator  or  one 
appointed  by  the  Board  of  Trade.     Thus  far  I 
have  only  dealt  with  the  statute  of  1885,  but  sub- 
sequently, in  1896,  the  company  and  the  corpora- 
tion in  the  exercise  of  the  power  conferred  by 
the  words  in  the  preface  of  sect.  88,  "  Unless 
otherwise  agreed  on  between  the  corporation  and 
the  company,"  agreed  to  modify  the  provisions  of 
sect.  88.    I  should  here  observe  that  in  my 
opinion,  the  power  of  agreement  thus  given  in 
the  prefatory  clause  of  sect.  88  is  only  a  power  to 
alter  the  provisions  in  that  section,  and  has  no 
bearing  whatever  on  the  power  of  the  corpora- 
tion or  the  company  to  waive  the  provision  con- 
tained in  sub  sect.  22.   Now,  the  agreement  thus 
made  in  1896  between  the  corporation  and  the 
company,  slightly  modified,  was  confirmed  by 
sect.  43  of  the  Manchester  Ship  Canal  Act  1896, 
which  runs  thus :    [His  Lordship  read  that 
section  and  continued :]    The  agreement  in  the 
schedule  recites  the  prefatory  words  in  sect.  88 
of  the  Act  of  1885  and  sub-sect.  14  of  that  section 
and  then  recites  an  agreement  of  1893  between 
the  corporation  and  the  company  whereby,  in  con- 
sideration of  the  corporation  not  opposing  the 
opening  of  the  canal,  although  incomplete,  the 
company  agree,  subject  to  penalties,  to  complete 
at  their  own  cost  on  or  before  the  1st  July  1894 
the  dredging  authorised  by  Beet.  88,  sub- sect.  14, 
of  the  Act  of  1885,  reserving  all  powers,  rights, 
and  privileges  of  the  corporation  and  the  manu- 
facturers and  traders  of  Warrington,  under  the 
Acts  relating  to  the  company  or  otherwise.  The 
recital  of  this  agreement  of  1893  is  followed  by  a 
recital  that,  by  the  same  agreement  the  company 
agreed  that  during  the  time  fixed  for  completion 
by  that  agieement,  the  corporation,  traders  and 
manufacturers  at  Warrington  should  have  the 
right  to  carry,    by    means   of   their  bargee, 

Soods  from  the  Mersey  to  the  Mersey  along  the 
Winchester  Ship  Canal  free  of  rates  or  tolls. 
Then  follows  a  recital  of  disputes  and  differences 
having  arisen  between  the  company  and  the  cor- 
poration, and  that  the  company  and:  the  corpora- 
tion for  the  purpose  of  settling  those  disputes 
have  agreed  to  execute  these  presents.  This 
recital  of  the  agreement  between  the  corpora- 
tion and  the  company  is  followed  by  a  rather 
remarkable  recital  relating  to  the  traders.  It 
runs  thus :  "  And  whereas  the  traders,  manu- 
facturers, and  all  other  persons  now  or  here- 
after carrying  on  business  at  or  near  War- 
rington  are  entitled  to  use  portions  of  the  canal 
and  river  Mersey  and  the  lock  and  works  at 
Walton,  on  the  terms  and  conditions  defined  in  f 


sub-sect  2  of  sect.  88.  and  the  corporation  and 
the  company  have  agreed  to  alter  those  terms  and 
conditions  as  hereinafter  mentioned."   It  will  be 
observed  that  although  it  is  rights  of  the  traders 
and  others  carrying  on  business  which  are  affected, 
it  is  the  corporation  and  company  who  make  the 
agreement,  and  this  may  be  very  important  when 
one  comes  to  consider  whether,  upon  a  breach  of 
this  agreement  confirmed  by  statute  affecting  the 
rights  of  traders  and  others,  an  action  based  on 
the  breach  may  be  brought  by  the  injured  penon, 
as  is  the  case  when  an  individual  is  injured  by 
the  breach  of  a  statute  passed  for  his  benefit, 
provided  such  a  remedy  comes  within  the  purview 
of  the  Legislature  in  the  particular  statute  which 
it  is  especially  likely  to  do  in  a  case  in  which  the 
Act  is  not  an  Act  of  public  and  general  policy,  but 
is  rather  in  the  nature  of  a  private  legislative 
bargain  between  certain  persona  likely  to  be 
affected  by  the  work  authorised  by  a  special  Act, 
and  a  body  of  undertakers  as  to  the  manner  in 
which  they  will  keep  up  certain  public  works. 
The  scheduled  agreement  by  clause  1  provides 
that  "  Sub-sect  14  of  sect.  80  shall,  for  the  pur- 
pose of  this  agreement "  (I  am  not  euro  what 
these  laat  words  mean,  but  I  think  practically 
nothing)  "  be  read  and  have  effect  aa  if  the  same 
were  in  the  words  following."   Then  follow  some 
give-and-take  clauses  aa  to  the  dredging  and  two 
clauses  (d)  and  (c)  which  deal  with  wharves  and 
the  rights  and  liabilities  of  the  company  and  the 
wharf  owners  respectively  in  relation  thereto. 
These  clauses  are  remarkable  because  they  em- 
body a  bargain  with  considerations  passing  to 
and  from  the  company  and  the  wharf  owners. 
Then  follows  sect  2,  which  provides  for  a  modifi- 
cation of  sub-sect.  2  of  sect  88  of  the  Act  of  1885, 
the  Bub-section  which  dealt  with  the  rights  of  the 
traders  of  Warrington  in  certain  circunintances 
to  use  the  oanal  on  the  payment  of  certain  fixed 
tolls.    Then  comes  clause  4,  whereby  the  com- 
pany bind  themselves  to  execute  the  dredging 
and  workB  prescribed  by  the  agreement  Then 
clause  6,  which  gives  the  traders  a  right  of  navi- 
gation on  a  certain  part  of  the  canal  free  of 
charge.    It  piovides  as  follows:  [His  Lordship 
read  it  and  continued  :J  It  will  be  observed  that 
it  is  the  surveyor  of  the  corporation  who  has  to 
give  this  notice.  Clause  7  provides  for  the  revival 
of  Beet.  88  as  it  originally  stood  after  notice  and 
default,  but  this  clauej  is  unimportant,  as  no 
auch  notice  was  ever  given.    Clause  8  enables 
the  corporation  in  case  of  neglect  or  default  of 
the  company  in  maintaining  the  channel  to 
remove  the  obstruction  at  the  coBt  of  the  com- 
pany.  Then  come  clause  9,  which  saves  all  the 
rights  of  the  traders,  and  clause  10  which  is  the 
arbitration  clause.   Those  two  clauses  run  thus  : 
[His  Lordship  read  them,  and  continued:]  It 
will  be  observed  that  the  latter  clause  differs  very 
little  from  sub-sect  22  of  sect  88  except  that  the 
engineer  arbitrator  is  to  be  named  by  a  different 
authority.   Clause  12  says  that  the  corporation 
shall  have  all  rights  and  privileges  under  and 
shall  be  deemed  to  be  traders  within  the  meaning 
of  this  agreement.   I  think  I  have  now  called 
attention  to  all  the  material  parts  of  the  statutory 
agreement.   It  will  be  observed  that  the  right  to 
recover  the  tolls  can  only  arise  under  the  statu- 
tory agreement,  although  other  damages  could 
be  recovered  by  traders  and  manufacturers  for 
breaches  of  the  provisions  of  sect.  88  affecting 
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them  if  indeed  traders  individually  have  a  right 
of  action  within  the  purview  of  the  Act  of  1885. 
The  right  of  the  traders  collectively  to  a  declara- 
tion of  rights,  whether  under  the  Act  of  1885  or 
under  the  statutory  agreement  of  1896,  I  will 
consider  presently.   I  think  that  the  only  other 
matter  which  I  have  to  call  attention  to  oefore 
considering  the  preliminary  point,  based  on  an 
alleged  ouster  of  jurisdiction  of  the  court,  is 
sect.  202  of  the  Act  of  1885,  which  runs  thus  .- 
[Bis  Lordship  read  it,  and  continued  :]   I  may 
as  well  at  once  dismiss  the  consideration  of 
sect.  202.    In  my  judgment,  it  is  quite  unneces- 
sary to  resort  to  the  arbitration  clause  contained 
in  the  section,  even  in  the  case  of  general 
damages  or  return  of  tolls  claimed  by  the  traders 
individually,  for  whether  such  claims  are  based 
on  the  Act  of  1885  or  on  the  scheduled  agreement 
the  claimants  cannot  succeed  unless  the  company 
are  in  default,  and  the  company  cannot  be  proved 
to  be  in  default  unless  and  until  their  liability  or 
obligation  has  been  fixed,  and  if  that  liability  or 
obligation  can  only  be  fixed  by  arbitration,  the 
claim  for  damages  or  return  of  money  paid  for 
tolls  must  fail  until  the  obligation  or  liability  has 
been  so  fixed,  and  the  same  proposition  is  true  of 
an  action  for  declaration  of  obligation  or  liability. 
I  will  now  proceed  to  deal  with  the  question 
whether  the  effect  of  sub-sect.  22  of  Beet.  88  is  to 
oust  the  jurisdiction  of  the  court  in  the  fullest 
sense  of  the  word,  that  is  to  Bay,  in  the  sense  that 
jurisdiction  cannot  be  given  to  the  court  to 
determine  a  question  the  detei  ruination  of  whioh 
has  to  be  relegated  by  Act  of  Parliament,  even  by 
the  consent  of  the  parties  to  the  litigation  in 
court.   That  a  statute  may  thus  bar  a  plaintiff 
from  maintaining  an  action  in  a  court  of  law  and 
compel  him  to  pursue  the  course  laid  down  by 
the  statute  cannot  be  doubted:  (see  Critp  v. 
Bunbury,  8  Bing.  394 ;  and  also  the  provisions  in 
the  Building  Societies  Acts).   In  that  case  it  is 
to  be  observed  that  although  there  was  a  trial  at 
Nisi  Prius  and  a  verdict  for  the  plaintiff,  the 
objection  to  the  tribunal  was  allowed  to  prevail 
without  any  plea  to  the  jurisdiction  on  a  mere 
objection  taken  at  Nisi  Prius  and  reserved  to  be 
disposed  of  by  the  court  in  Banc.   The  same 
case  shows  that  it  is  not  necessary  that  the 
jurisdiction  of  the  court  should  be  barred  by 
express  words ;  it  is  sufficient  if  the  jurisdiction 
is  barred  by  necessary  implication.   A  great  deal 
of  argument  was  addressed  to  us  as  to  when  and 
under  what  circumstances  a  statutory  arbitration 
clause  will  ir»  the  full  sense  of  the  word  oust  the 
jurisdiction  of  the  courts.    Byrne,  J.,  on  the 
authority  of   Caledonian  Railway   Company  v. 
•Greenock  and  Wcmyts  Bay   Railway  Company 
(L.  Rep.  2  Soo.  App.  347),  and  the  judgments  of 
Smith  and  Chitty,  L.J  J.  in  London  and  North. 
Western  Railway  v.  Donellan  and  Billinglon  (78 
L.  T.  Rep.  575 ;  (1898)  2  Q.  B.  7),  which  were 
approved  by  the  House  of  Lords  in  Hfidland 
Railway  Company  v.  Loteby  and  Carnley  (80 
L.  T.  Rep.  93 ;  (1899)  A.  C.  133),  held  that  in  the 
present  case  if  the  matter  had  stood  on  the 
original  Act  independently  of  the  words  "  unless 
otherwise  agreed  on,"  the  jurisdiction  of  the 
courts  would  have  been  ousted  by  an  arbitra- 
tion enactment  raising  a  statutory  duty  which 
could  not  be  waived.     Thus  far  I  agree  with 
Byrne,  J.    But  the  learned  judge  went  on 
to  hold  the  words  in  the  prefatory  clause  of 


sect.  88,  "  unless  otherwise  agreed  on,"  rendered 
it  competent,  in  case  an  action  was  brought,  for 
one  of  the  parties  by  his  conduct  to  agree  to 
waive  the  right  to  insist  on  arbitration.  I  cannot 
agree.  I  think,  as  I  have  already  stated,  that 
these  words  only  refer  to  a  modification  of  the 
provisions  of  sect.  88.  As  to  the  ouster  of 
jurisdiction,  it  was  argued  by  Mr.  Bouslield 
and  Mr.  Hughes  that  Byrne,  J.  had  misunder- 
stood the  decision  of  the  House  of  Lords 
in  the  CoZedontan  Railway  case  (ubi  tup.),  and 
that  the  opinion  of  Sir  Archibald  Smith  and 
Chitty,  L.JJ.  in  the  London  and  North-  Western 
case  (ubi  sup.)  had  not  been  affirmed  by  the  House 
of  Lords  on  the  appeal  in  London  and  North- 
western Railway  Company  v.  Donellan  and 
Billing  ton  (ubi  sup.)  or  Midland  Railway  Com- 
pany v.  Loseby  and  Carnley  {ubi  sup.).  I  cannot 
agree.  The  suggestion  that  the  judgment  of 
Lord  Cairns  in  the  Caledonian  Railway  case  [ubi 
sup.)  had  been  misunderstood  was  largely  based 
on  observations  by  Cotton  and  Bowen,  L.JJ.  in 
London,  Chatham,  and  Dover  Railway  Company 
v.  South.Eastern  Railway  Company  (60  L.  T. 
Rep.  370 ;  40  Ch.  Div.  100)  by  which  those  Lords 
Justices  expressed  doubts  whether  Lord  Cairn* 
meant  to  decide  or  meant  to  indicate  his  owu 
opinion  to  the  effect  that  the  jurisdiction  of  the 
courts  was  ousted.  With  deference  to  those 
Lords  Justices,  I  think  that  a  careful  examination 
of  the  Caledonian  Railway  case  as  reported  in  the 
Law  Reports,  in  connection  with  the  facts  and 
pleadings  as  stated  in  the  Court  of  Session  deci- 
sions (3rd  series,  vol.  10,  p.  892)  shows  that  Lord 
Cairns  did  mean  to  decide  and  indicate  that  the 
jurisdiction  of  the  court  was  ousted  in  respect  of 
the  particular  matter  in  question.  The  matter 
stands  thus :  The  plaintiffs  brought  their  action 
claiming  payment  under  certain  clauses,  8,  9,  and 
14,  of  an  agreement  between  the  two  companies 
— of  one- fourth  part  of  the  balance  of  certain 
gross  receipts  after  making  certain  deductions. 
The  defendants  pleaded  to  the  whole  action  art.  18 
of  the  agreement,  whereby  it  was  provided  that : 
"All  differences  which  may  arise  between  the 
parties  hereto,  respecting  the  true  meaning  or 
effect  of  this  agreement,  or  the  mode  of  carrying 
the  same  into  operation,  shall  from  time  to  time, 
so  often  as  any  Buch  questions  or  differences  shall 
arise,  be  referred  to  arbitration  in  terms  of  the 
Railway  Clauses  Consolidation  (Scotland)  Act 
1845,  and  the  provision  with  regard  to  the 
settlement  of  disputes  by  arbitration  in  such  Act, 
shall  be  be  held  to  be  incorporated  with  this 
agreement,  and  pleaded  that  the  action  was 
exclude!  by  the  said  art.  18."  The  Lord  Ordinary 
sustained  the  plea  in  law,  and  dismissed  the 
action.  Against  this  decision  there  was  an  appeal 
which  was  argued  twice— once  before  four  judges 
and  once  before  seven.  Tbe  first  decision  on 
appeal  was  simply  to  reverse  the  decision  of  the 
Lord  Ordinary  on  the  ground  that  the  action  was 
a  simple  action  for  money  debt,  raising  on  the 
face  of  it  no  question  falling  under  cUuse  18,  and 
it  was  pointed  out  that  the  judge  might  still  send 
a  special  point  to  an  arbitrator  if  any  ques- 
tion arose  in  tbe  course  of  the  cause  which 
fell  within  the  obligation  to  refer  to  arbi- 
trators. By  the  second  decision  in  the  Court  of 
Appeal,  it  was  further  decided  that  the  question 
raised  by  the  defenders'  second  plea,  that  is  to 
say,  that  the  defenders  "  ought  to  be  assoilsied 
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in  respect  that  in  none  of  the  half  years  in  ques- 
tion aid  any  balance  of  revenue  remain  after 
meeting  the  requisite  charges,  and  that  thus  there 
was  1.0  sum  divisible  between  the  pursuers'  and  the 
defenders'  shareholders  in  terms  of  the  9th 
article  of  the  said  agreement"  involved  a  differ- 
ence between  the  parties  respecting  the  true 
meaning  or  effect  of  the  agreement,  for  what  the 
Wemyss  Bay  Railway  Company  maintained  was 
that  according  to  "  the  true  meaning  and  effect 
of  the  agreement "  the  Caledonian  Railway  Com- 
pany had  a  right  to  one-fourth  of  the  profits 
only  when  the  remaining  three-fourths  was 
sufficient  to  meet  the  interest  on  the  debt,  and 
Lord  Kinlocb,  in  advising  the  opinion  of  the 
court,  said :  "I  am  of  opinion  that  the  question 
thus  raised  is,  in  the  sound  sense  of  the  agree- 
ment, a  'difference  arising  between  the  parties 
respecting  the  true  meaning  or  effect  of  the 
agreement.'  "  And  it  was  ordered,  therefore,  to 
supersede  the  consideration  of  the  until  the 

said  question  should  be  settled  by  arbitration  in 
the  manner  prescribed.  It  was  against  this 
judgment  that  the  Caledonian  Railway  Company 
appealed  to  the  House  of  Lord*,  ana  the  Lord 
Chancellor  (Lord  Cairns),  having  regard  to  the 
words  of  the  Act  to  which  the  agreement  between 
the  railway  companies  had  been  scheduled 
"and  it  shall  be  lawful  for  the  company  (that 
iB,  the  Greenock  and  Wemyss  Bay  Railway  Com- 
pany) and  the  Caledonian  Railway  Company 
respectively,  and  they  are  hereby  required  to 
implement  and  fulfil  all  the  provisions  and  stipu- 
lations  in  the  said  agreement  contained,"  held 
that  the  arbitration  clause  had  become  a  statutory 
obligation,  and  that  the  Act  of  Parliament  ex- 
cluded the  jurisdiction  of  the  court  to  decide  this 
question  which  had  arisen  in  the  course  of  this 
action,  forcing  the  parties  to  have  it  settled  not 
by  the  ordinary  tribunals  of  this  country,  but  by 
arbitration.  The  case  of  London,  Chatham,  and 
Dover  Railway  Company  v.  South-Eastern  Rail- 
way Company  (ubi  $up.)  was  very  different, 
because  in  that  case  the  arbitration  clause  was 
contained  in  a  voluntary  agreement  which  the 
railway  companies  were  authorised  to  enter  into 
by  the  Railway  Companies  Arbitration  Act  1859, 
and  which  although  entered  into  under  such 
authority  was  nevertheless  simply  a  voluntary 
agreement  irupobing  no  statutory  obligation  to 
arbitrate.  With  regard  to  the  contention  that  the 
judgments  of  Smith  and  Chitty,  L.JJ.  in  London 
and  North- Western  Railway  Company  v.  Donellan 
and  Billiugton  (ubi  sup.)  were  not  approved  by 
the  House  of  Lords  in  Midland  Railway  Company 
v.  Loseby  and  Carnley  (ubi  sup.),  and  that  the 
opinion  of  the  Law  Lords  in  London  and  North. 
Western  and  Great  Western  Joint  Railway  Com- 
panies v.  Billington  (79  L.  T.  Rep.  503;  (1899) 
A.  C.  79)  show  this,  I  cannot  agree.  The  last- 
mentioned  case  only  decided  that  the  jurisdiction 
was  not  ousted  because  there  had  been  no  differ- 
ence existing  between  the  parties  before  action, 
which  is  certainly  not  the  fact  in  the  present 
case.  Assuming  then,  as  in  my  opinion  you 
muBt,  that  the  jurisdiction  of  the  court 
may  be  ousted  by  statutory  provisions  which 
have  no  express  words  to  that  effect,  let 
us  see  what  are  the  modes  by  which  jurisdiction 
may  be  ousted.  Sometimes  the  statute  consti- 
tutes arbitration,  the  only  tribunal  in  which  dis- 
putes between  certain  parties  can  be  determined, 


and  thus  ousts  the  jurisdiction.  Sometimes  the 
jurisdiction  is  ousted  because  the  statute  has 
plainly  said  that  some  matter  essential  to  be 
proved  in  a  particular  action  should  only  l>e 
determined  by  arbitration.  The  Caledonian 
Railway  case  (ubi  sup.)  seems  to  me  to  be  an 
instance.  In  either  case  if  the  arbitration  pro- 
vision thus  enacted  is  for  the  public  good  and  not 
for  the  benefit  of  individuals,  no  deficiency  in 
pleading  and  no  waiver  by  litigants  can  give  the 
court  jurisdiction.  In  my  judgment  the  inten- 
tion of  the  Legislature  as  expressed  in  sub- 
sect.  22  is  that,  in  regard  to  anything  to  be  done 
or  not  to  be  done  under  sect.  88,  the  engineer  to 
be  appointed  by  the  Board  of  Trade,  is  intended 
to  be  the  onlyi  tribunal  for  the  determination  of 
what  is  the  true  intent  and  meaning  of  the 
section,  just  as  under  sub-sect.  21,  the  same 
engineer  is  to  have  sole  and  exclusive  jurisdiction 
to  determine  details  as  to  sub-sects.  13,  15,  and 
16,  bo  under  sub-sect.  22,  that  arbitrator  has  sole 
and  exclusive  jurisdiction  to  determine  the  obli- 
gations of  the  company  under  sect.  14.  Sect.  88 
in  spite  of  its  preface  cannot  be  regarded  as 
merely  embodying  an  agreement  come  to  by  the 
promoters  of  the  Bill  and  the  corporation  of 
Warrington  in  the  course  of  the  promotion.  It 
provides  for  the  protection  of  those  who  were 
parties  to  no  agreement — traders,  manufacturers, 
and  others  carrying  on  business  at  or  near  War- 
rington— because  the  Legislature  thought  it  right 
that  this  section  of  the  public  should  be  so  pro- 
tected, and  I  cannot  see  that  the  fact  that  the 
preface  authorises  the  corporation  and  the  com- 
pany to  agree  on  other  provisions  alters  the 
character  of  the  section.  It  is  still  a  section 
panned  in  the  public  interest  and  not  merely  the 
embodiment  of  private  agreement.  The  corpora- 
tion of  Warrington  are  obviously  deemed  to  be 
sufficient  guardians  of  public  interests,  to  intrust 
them  with  such  modification  of  the  provisions  aa 
receives  the  approval  of  the  corporation  and  the 
company.  It  is  perhaps  a  convenient  place  to 
mention,  although  taking  the  view  which  I  do  of 
this  case  it  is  not  very  important  that  this  power 
of  the  corporation  goes  rather  to  show  that  the 
Legislature  did  not  intend  traders  to  have  any 
direct  remedy  in  this  part,  either  in  an  action  by 
someone  on  behalf  of  others  or  in  actions  by 
individuals.  I  will  now  pass  to  the  scheduled 
agreement.  The  agreement  is,  by  sect.  43  of  the 
Act  of  1896,  confirmed  and  made  binding  on  the 
corporation  and  the  company.  The  corporation 
and  the  company  are  the  only  parties  to  it,  and  it 
seems  to  me  to  follow  that  it  is  impossible  for 
the  traders  to  sue  upon  the  agreement  qua 
agreement  and  the  rights  of  the  traders  seem 
to  me  to  fall  exactly  within  the  words  of  Lord 
Watson  in  D.  Davis  and  Sons  Limited  v.  Taff 
Vale  Railway  Company  (72  L.  T.  Rep.  632; 
(1895»  A.  C.  542),  where  after  pointing  out  that 
in  cases  where  the  provisions  of  a  local  and  per- 
sonal Act  directly  impose  mutual  obligations  upon, 
persons  or  companies,  such  provisions  may  be 
fairly  considered  as  having  thiB  analogy  to 
contract,  and  they  must,  as  between  those 
parties,  be  construed  in  precisely  the  same 
way  as  if  tbey  bad  been  matter  not  of  enact- 
ment but  of  private  agreement.  And  he  goes  on 
to  say  that  it  was  in  the  sense  that  he  observed  in 
Countess  of  Rothes  v.  Kirkcaldy  Waterworks  Com- 
missioners (7  App.  Cas.  694),  that  such  statutory 
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provisions  mnst  be  regarded  as  a  contract  between 
the  parties  whether  made  by  their  mutual  agree- 
ment or  forced  upon  them  by  the  Legislature. 
And  he  says  that  for  all  purposes  of  construction 
these  observations  apply,  but  not  further.  Then 
follow  the  words  of  Lord  Watson,  which  seem  to 
me  to  apply  exactly  to  this  case  (at  p.  552  of 
(1805)  A.  C.) :  "The  provisions  of  a  railway  Act, 
even  when  they  impose  mutual  obligations,  differ 
from  private  stipulations  in  this  essential  respect, 
that  they  derive  their  existence  and  their  force, 
not  from  the  agreement  of  parties,  but  from  the 
will  of  the  Legislature.  And  when  provisions  of 
that  kind  are  not  limited  to  the  interests  of  the 
parties  mutually  obliged,  but  impose  upon  one  or 
other  or  both  of  them  an  obligation  in  favour 
of  third  parties,  who  are  sufficiently  detonated, 
I  am  of  opinion  that  the  obligation  so  imposed 
must  operate  as  a  direct  enactment  of  the  Legis- 
lature in  favour  of  these  parties,  and  cannot  be 
regarded  as  a  mere  stipulation  inter  alios,  in  which 
they  may  have  an  interest  but  no  title  to  enforce. 
These  observations  are  not  meant  to  apply  to  any 
case  where  a  private  contract  made  between  two 
companies  is  scheduled  to  and  confirmed  by  the 
Act,  because,  in  such  a  case,  the  very  form  of  the 
enactment  indicates  that  it  is  to  operate  as  a 
contract,  and  not  otherwise."  It  seems  to  me, 
therefore,  that  in  the  present  case,  if  we  are  to 
regard  the  scheduled  contract  as  a  mere  contract 
between  the  parties  to  it,  the  traders  cannot  sue 
upon  such  a  contract,  and  if,  on  the  other  hand, 
we  are  to  regard  the  Act  of  1896,  or  the  Act  of 
1885  as  operating  as  a  direct  enactment  of  the 
•Legislature  in  favour  of  the  traders,  neither  the 
traders  nor  the  company  can  get  rid  of  such  direct 
enactment  by  waiver  or  otherwise,  unless  upon  a 
true  construction  of  tbe  Act  the  enactments  ap- 
pear to  have  been  passed  merely  for  the  benefit  of 
such  persons  and  not  in  the  interests  of  the  public. 
The  outcome  of  these  considerations  is  tnat,  in 
my  opinion,  the  preliminary  objection  ought  to 
be  allowed  in  respect  of  the  whole  action.  First 
as  to  the  statute,  and  the  effect  of  sub-sect.  22  of 
sect.  88.  It  seems  to  me  that  alike  in  respect  to 
the  claims  of  the  corporation  and  the  traders, 
collectively  and  individually,  the  action  is  based 
on  default  by  tbe  canal  company  in  the  perform- 
ance of  their  obligation  after  dredging  the  bed 
and  banks  of  the  river  Mersey,  to  "  For  ever  after 
maintain  the  same  dredged,  so  that,"  &c,  or  if 
one  treateB  sub-sect.  14  of  sect.  88  as  modified  by 
clause  1  of  tbe  scheduled  agreement,  then  for  ever 
to  maintain  the  channel  dredged,  in  accordance 
with  the  provisions  of  sub-sect.  14,  as  modified  by 
that  agreement,  and  it  matters  not  whether  one 
takes  tbe  arbitration  clause  in  sub-sect.  22  of 
sect.  88,  or  takes  the  arbitration  clause  in  sub- 
sect.  22,  as  modified  by  clause  10  of  the  scheduled 
agreement — in  neither  case  can  it  be  proved  that 
there  is  a  default  in  maintainance,  if  the  partieB 
differ  as  to  the  true  intent  and  meaning  of  the 
words  of  the  statute  as  in  force,  with  relation  to 
the  obligation  to  maintain,  until  that  difference 
baa  been  settled  in  the  manner  provided  by  the 
statute.  Now,  that  there  bad  been  for  a  long 
time  before  the  date  of  this  action  a  dif- 
ference between  the  corporation  and  the  canal 
company  as  to  the  true  meaning  and  intent  of  the 
provisions  regulating  tbe  obligation  to  maintain  I 
cannot  doubt,  and  it  follows  that  the  determina- 
tion of  this  difference  must  go  to  arbitration  before 


any  action,  based  on  the  statutes,  can  be  brought. 
Then  as  to  an  action  by  the  corporation  based  on 
the  agreement,  as  an  agreement,  in  my  opinion, 
the  confirmed  agreement,  having  regard  to  its 
frame,  and  in  particular  to  its  modification  under 
the  statutory  powers  given  by  sejt.  88,  and  to  the 
sub-sectioDs  to  that  section,  cannot  be  relied  upon 
by  the  corporation  as  a  mere  agreement  contain- 
ing provisions,  which  can  be  waived  by  the 
consent  of  the  parties.  I  think,  therefore,  that 
no  action  can  be  brought  by  the  corporation 
based  on  the  agreement  quel  agreement.  The 
action  of  the  traders  collectively  claiming  declara- 
tion of  right  fails  for  the  same  reasons  which  I 
have  given  in  regard  to  the  action  of  the  corpora- 
tion making  similar  claims.  The  claim  of  the 
individual  traders  for  return  of  tolls  paid  fails, 
because  it  is  essential  to  the  maintenance  of  this 
claim  that  default  by  the  canal  company  should 
be  proved,  but  this  cannot  be  done  till  the 
standard  of  duty  has  been  determined  by  the 
statutory  arbitrator,  which  has  not  yet  been  done. 
I  think  that  the  arbitration  clause  in  sect.  88  of 
the  Act  of  1885,  and  clause  10  of  the  agreement, 
prevent  the  traders  in  their  individual  capacity 
proving  any  default  in  fact  by  the  canal  com- 
pany ;  but  even  if  this  were  not  so,  I  should  be 
inclined  to  hold  that,  as  regards  individual 
traders,  jurisdiction  is  ousted  by  sect.  202  of  tbe 
Act  of  1885.  If,  however,  their  action  fails  merely 
because  something  essential  to  their  cause  of 
astion  fails  to  be  decided  by  arbitration,  I  think 
the  action  might  be  stayed  and  not  dismissed. 
With  regard  to  tbe  pleading,  I  agree  with  the 
contention  that  although  according  to  the  old 
rules  of  pleading  it  was  not  necessary  to  plead  the 
jurisdiction,  modern  practice  has  been  so  to 
plead  ouster  of  jurisdiction:  (see  Mayor.  &c,  of 
Folkestone  v.  Brooks  and  Ladd,  09  L.  T.  Rep. 
403;  (1893)  3  Ch.  22)  But  assuming  the  plead- 
ing of  the  defendant  company  is  faulty  in  this 
respect,  I  am  clearly  of  opinion  that  the  pleading 
ought  to  be  treated  as  amended.  No  one  was 
placed  in  any  difficulty  by  the  omission  to 
plead,  and  the  case,  in  my  opinion,  bears  no 
analogy  to  tboce  cases  in  which  there  is  a 
refusal  to  stay  after  a  step  has  been  taken  by 
the  defendant  in  actions  brought  in  contra- 
vention of  an  arbitration  clause  contained  in  a 
voluntary  agreement.  In  my  judgment,  this 
appeal  ought  to  be  allowed.  I  will  deal  with  the 
costs  later. 

Stirling,  L.J. — This  is  an  action  by  certain 
traders  and  manufacturers  carrying  on  business 
at  or  near  Warrington  on  behalf  of  themselves 
and  all  others,  the  traders,  manufacturers,  and 
others  carrying  on  business  at  or  near  War- 
rington, and  also  in  their  own  respective  rights 
anal  the  corporation  of  Warrington  as  plain- 
tiffs againBt  the  Manchester  Ship  Canal  Com- 
pany. The  plaintiffs  complain  that  the  defen- 
dants have  failed  to  perform  certain  obligations 
imposed  on  them  by  Act  of  Parliament  and  that 
damage  has  thereby  been  occasioned  to  the 
plaintiffs  who  are  traders  and  manufacturers  in 
their  individual  capacity.  They  also  allege  that, 
in  tbe  events  which  bav«  happened,  the  traders, 
manufacturers,  and  others  near  Warrington 
became  entitled  to  a  right  of  navigation  over 

Portions  of  the  defendants'  canal  and  the  river 
[ersey,  free  of  tolls;  hut  that  the  defendant* 
have  insisted  on  payment  of  toll.    In  these  cir- 
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cumstances  the  plaintiffs  claim  declarations  as 
to  their  rights ;  repayment  to  the  traders  and 
manufacturers,  plaintiffs  in  their  own  rights,  of 
the  tolls  which  they  have  been  compelled  to  pay ; 
payment  of  damages  to  the  same  plaintiffs  for 
defendants'  breach  of  their  statutory  obligations ; 
and  an  injunction  at  the  trial  before  Byrne,  J.  a 
preliminary  objection  was  taken  to  the  jurisdiction 
of  the  court  as  to  the  matters  in  dispute  was  ousted, 
and  the  questions  between  the  parties  most  be 
determined  by  arbitration;  but  this  objection 
was  overruled  by  the  learned  judge.  Upon  this 
appeal  the  same  objection  has  been  taken  and 
argued,  and  we  have  now  to  dispose  of  it.  Sect.  88 
of  the  Manchester  Ship  Canal  Act  1885  commences 
thus :  [His  Lordship  read  the  preamble  to  that 
section,  and  continued  :]  There  follow  twenty- two 
sub-sections,  some  of  which  contain  provisions 
which  seem  to  be  mainly  for  the  protection  of  the 
corporation  (as,  for  example,  sun-sects.  8,  9,  10, 
which  relate  to  the  sewage,  gas,  and  other  works 
of  the  corporation).  Others  contain  provisions 
which  seem  to  be  mainly,  if  not  exclusively,  for 
the  protection  of  the  traders  and  others  carrying 
on  business  at  or  near  Warrington  (as,  for  example, 
sub-sect.  2,  which  confers  on  those  traders  and 
others  the  right  to  use  certain  portions  of  the 
canal  entrances,  locks  and  lock  entrances,  and 
also  part  of  the  river  Mersey,  upon  payment 
of   tolls) ;    while   other   sub-sections  contain 

firovisions  apparently  for  the  benefit  of  both  (as, 
or  example,  sub- sect.  13).  Sub-eect.  14  appears 
to  me  to  fall  under  the  last  clause,  a  view  which 
is  confirmed  by  the  way  in  which  the  sub-section 
is  dealt  with  in  the  agreement  of  the  9th  April 
1896:  (see  clause  1,  sub-clause  (d).  The  enactment 
at  the  commencement  of  sect.  88  contains  the 
usual  qualifications  that  the  provisions  there 
referred  to  are  to  take  effect  "  unless  otherwise 
agreed  on  between  the  corporation  and  the 
company."  These  words  read  in  their  ordinary 
meaning  teem  to  authorise  the  corporation  and 
the  company  to  vary  the  provisions  of  sect.  88 
by  entering  into  an  agreement  to  that  effect. 
This  power  was  exercised  by  an  agreement  between 
the  corporation  and  the  company  bearing  date 
9th  April  189G,  and  that  agreement  was  with 
some  modification  confirmed  and  made  binding 
on  both  parties  by  sect.  43  of  the  Manchester 
SLip  Canal  Act  189G.  which  is  as  follows: 
[His  Lordship  read  that  section  and  continued :] 
This  section  does  not  expressly  give  the  force  ot 
a  legislative  enactment  to  the  terms  of  the  agree- 
ment thus  confirmed,  although  two  sub-siotions 
of  sect.  88  of  the  Act  of  1885  are  expressed  to  be 
thereby  varied.  There  is  no  dispute  that  either 
by  action  or  by  recourse  to  arbitration  the  Corpo- 
ration of  Warrington  is  entitled  to  enforce  the 
provisions  for  its  protection  contained  both  in 
sect.  88  of  the  Ad  of  1SS.:>  and  of  the  agreement 
confirmed  by  the  Act  of  1KW.  The  first  question 
to  be  considered  is  whether  the  traders  and 
others  carrying  on  business  at  or  near  Warrington 
are  entitled  to  entorce  such  of  the  provisions  of 
sect.  88  of  the  Act  of  1880  as  are  intended  for 
their  benefit.  These  provisions  are  found  in  the 
form  of  legislative  enactment  and  do  not  arise 
merely  out  of  a  contract  which  has  received 
statutory  confirmation :  and  they  are  expressed 
to  be  for  the  protection  of  such  tradeis  and 
others.  I  think  the  decision  in  D.  Davit  and 
Sont  Limited   v.  Toff  Vale  Railway  Company 


(72  L.  T.  Rep.  632;  (1895)  A.  C.  542)  applies,  and 
that  the  traders  are  entitled  to  enforce  the  pro- 
visions of  die  section.  Next,  can  they  enforce 
the  similar  provisions  of  the  agreement  confirmed 
by  sect.  43  of  the  Act  of  1896  ?  Those  provisions- 
do  not  take  the  form  of  legislative  enactment, 
yet  seeing  that  by  the  terms  of  sect.  88  of  the 
Aot  of  1896  they  are  an  authorised  substitute 
for  legislative  enactment,  it  seems  to  me  that  the 
sume  right  of  enforcing  them  must  exist.  Ifr 
however,  I  rightly  understand  the  way  in  which 
the  plaintiffs  in  the  present  action  shape  their 
case,  it  may  not  be  absolutely  necessary  to  decide 
this  point,  for  they  base  their  claim  on  the  pro- 
visions of  sect.  88  of  the  Act  of  1885,  but  do  not 
desire  to  enforce  them  to  an  extent  beyond  those 
contained  in  the  agreement  of  1896,  which  are 
less  favourable  to  them.  1  now  come  to  the 
main  question  to  be  decided  on  the  present  occa- 
sion, namely,  whether  the  corporation  and  traders, 
or  either  of  them,  can  enforce  their  claims  by 
action,  it  being  contended  on  behalf  of  the 
defendants,  that  the  provisions  as  to  arbitration 
found  in  the  Act  of  1885,  and  the  confirmed 
agreement  of  1896,  are  such  as  to  oust  the  juris- 
diction of  the  courts.  In  support  of  this  con- 
tention, reliance  is  first  and  principally  placed 
on  sect.  88,  sub-sect  22,  of  the  Act  of  1885.  It 
is  nut  really  disputed  that  this  enactment  does 
impose  on  the  company  and  the  corporation  an 
obligation  to  refer  to  arbitration  any  difference 
arising  between  them  "  as  to  the  true  intent  and 
meaning  of  sect.  88,"  or  as  to  anything  to  be  done 
or  not  to  be  done  thereunder;  but  there  is  a 
question  as  to  the  nature  of  the  obligation; 
namely,  whether  it  is  such  as,  in  the  language  of 
Lord  Cairns  (see  Caledonian  Railway  Company 
v.  Greenock  and  Wemyu  Bay  Railway  Company, 
L.  Rep.  2  Sco.  App.  347,  350),  to  force  the  parties 
to  have  their  disputes  settled,  not  by  the  ordi- 
nary tribunals  of  the  country,  but  by  a  refer- 
ence to  arbitration,  or  whether  it  is  only  Buch 
as  to  render  it  the  duty  of  the  court  to  enforce 
the  section  when  either  party  insists  on  a  reference 
to  arbitration  :  (see  London,  Chatham,  and  Dover 
Railway  Company  v.  South- Eastern  Railway 
Company,  60  L.  T.  Rep.  370 ;  40  Ch.  Div.  100). 
This  is  important,  for  if  the  latter  be  the  correct 
view,  then  it  may  be  that  as  a  fact  Byrne,  J.  has 
held  the  defendants  were  too  late  in  claiming  1 
reference  to  arbitration,  whereas,  if  the  former  be 
that  which  is  the  true  meaning,  the  objection  is, 
in  fact,  that  the  court  has  no  jurisdiction  to 
entertain  the  action,  and  it  may  properly  be  raised 
at  any  time.  Now  the  corporation  of  Warrington 
does  not  claim  damages.  The  question  between, 
it  and  the  defendant  company  are  :  (1)  What  is 
the  true  intent  and  meaning  of  sub-sect.  14  o£ 
sect.  88  of  the  Act  of  1885  as  varied  by  the  agree- 
ment and  statute  of  1896.  (2)  Whether  the  com- 
pany has  or  has  not  duly  dredged  and  main- 
tained the  bed  aud  banks  of  the  river  Mersey.  In 
my  judgment  both  these  are  questions  which  fall 
to  bi  decided  by  arbitration  in  accordance  with 
sub-sect.  22.  That  being  so,  and  the  obligation 
as  to  arbitration  being  imperative,  and  imposed 
by  statute,  it  seems  to  me  that  the  case  falls 
within  the  terms  used  by  Lord  Cairns  in  advising 
the  House  of  Lords  in  Caledonian  Railway  Com- 
pany v.  Greenock  and  Wemyu  Bay  Railway 
Company  (ubi  sup ).  And  it  is  to  be  observed  of 
Lord  Chelmsford,  Lord  Hatherley,  and  Lord 
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Selborne,  that  they  expressed  their  unqualified 
concurrence  with  what  Lord  Cairns  said  on  that 
occasion.    It  is  true  that  in  the  case  just  men* 
tioned  the  circumstances  were  such  that  tbe  same 
conclusion  might  hare  been  arrived  at.  even  if 
the  true  nature  of  the  obligation  imposed  on  the 
parties  to  that  litigation  had  been  such  as  was 
held  by  the  Conrt  of  Appeal  to  exist  in  the 
subsequent  case  of  London,  Chatham,  and  Dover 
Railway   Company    v.  South- Eattern  Railway 
Company  (ubi  tup.).    It  is  also  true  that  in  that 
case  Cotton  and  Bo  wen,  L.JJ.  (the  former  of 
whom  had    been  counsel  in  the  Scotch  case) 
expressed  doubta  as  to  whether  Lord  Cairns 
really  meant  to  decide  or  express  an  opinion  that 
the  jurisdiction  of  the  court*  was  ousted.  And 
those  doubts  on  the  point  of  so  high  authorities, 
hare  caused  me  very  great  difficulty.    But  tbe 
decision  in  London,  Chatham,  and  Dover  Railway 
Company  v.   South- Eastern    Railway  Company 
(ubi  sup.) — by  which,  of  course,  I  am  bound — is 
not  precisely  in  point,  and  on  the  whole  it  seems 
to  me  that  the  oetter  course  is  that  this  court 
should  follow  the  language  of    Lord  Cairns, 
assented  to  by  tbe  other  noble  Lords,  and  that 
any  mistake  as  to  its  meaning — if  such  there  be 
— should  be  set  right  by  a  higher  tribunal.  I 
agree  with  Yaughan  Williams,  L.J.  in  thinking 
that  the  obligation  to  refer  is  not  altered  by  the 
words  "  unless  otherwise  agreed  on  "  which  occur 
at  the  beginning  of  sect.  88,  and  I  do  not  desire 
to  add  anything  to  what  he  has  said  on  that 
point.    Assuming,  then,  that  the  jurisdiction  of 
the  conrt  is  ousted  in  the  case  of  difference  as 
between  the  corporation  and  tbe  company,  within 
sect.  88,  sub-sect.  22,  of  the  Act  of  1835,  I 
have  to  inquire  whether  this  is  also   true  as 
to  the   difference  between  the  traders  and  the 
corporation.     Now,  it    is   obvious  that  sub* 
sect.  22  does  not  in  terms  extend  to  such 
differences :  nor  can  I  see  that  it  makes  the  settle* 
ment  of  differences  between  the  corporation  and 
the  company,  a  condition  precedent  to  the  bring- 
ing of  an  action  by  the  trader  against  the  com- 
pany. Many  of  the  provisions  of  sect.  88 — as,  for 
example,  those  in  sub-sect.  2 — are  of  the  highest 
importance  to  traders,  but  might  affect  the 
interests  of  the  corporation  very  slightly.   In  the 
case  of  differences  arising  between  a  trader  and 
tbe  company  as  to  these  provisions,  the  corpora- 
tion might  reasonably  be  desirous  to  avoid  con- 
troversy, and  the  Act.  so  far  as  I  see,  provides 
no  means  by  which  the  corporation  could  be  com- 
pelled to  embark,  on  what  might  prove  to  be  an 
expensive  contest  before  an  arbitrator.  Even 
where  the  corporation  has  an  interest  in  the 
matter  in  dispute,  the  trader  might  be  differently 
affected,  and  serious  injustice  might  be  done  if 
he  were  to  be  held  bound  by  arbitration  proceed- 
ings, between  the  corporation  and  the  company, 
to  which  he  could  not  be  directly  a  party.    It  is 
lastly  contended  that  the  present  case  falls  within 
the  terms  of  sect.  202  of  the  Act  of  1885 — namely : 
[His  Lordship  read  that  section,  and  continued :] 
The  reference  is  to  the  provisions  in  sects.  126  to 
137  of  the  Act.  This  sect.  202  is  found  in  part  10 
of  the  Act,  under  the  heading  "  Miscellaneous."  To 
ascertain  its  effect  I  think  it  is  desirable  to  look 
back  to  the  earlier  portions  of  the  Act  and  see 
what  express  provision  baa  there  been  made  on 
the  subject  of  arbitration.    The  earliest  section  I 
in  which  snch  a  provision  occurs  appears  to  be  I 


sect.  63,  which  is  one  for  the  protection  of  the 
owners  for  tbe  time  being  of  tbe  Hooton  Overport 
and  Netherport  estate  in  the  county  of  Chester. 
This  section  is  followed  by  a  long  series  of  sections 
(sects.  64  to  126  inclusive)  for  the  protection  of 
other  owners,  persons,  corporations  and  com- 
panies, some  of  which  do,  while  others  do  not, 
contain  provisions  for  arbitration.   The  general 
nature  of  tbe  provisions  of  the  sections  which 
contain  arbitration  clauses  does  not  as  far  as  I 
can  see,  materially  differ  from  those  of  tbe  section 
which  do  contain  such  clauses.    Further,  the 
arbitration  clauses  actually  inserted  vary  con- 
siderably in  their  terms.  In  some  (as  sects.  71  and 
118),  all  differences  under  the  section  are  to  be  so 
determined ;  in  others  only  matters  more  or  less 
specific,  for  example,  sect.  63  as  to  anything  to 
be  done  or  not  to  be  done  under  the  particular 
section  or  (sect.  88)  as  to  the  true  intent  or  mean- 
ing of  the  section  or  as  to  anything  to  be  done  or 
not  to  be  done  thereunder  or  (sect  99)  as  to  any 
plans  or  mode  of  executing  any  work  under  the 
section.    Again,  the  modes  of  arbitration  pre- 
scribed are  very  various :  as,  for  example  (sect  63), 
an  engineer  to  be  appointed  (unless  otherwise 
agreed)  by  tbe  Board  of  Trade;  or  (sect.  64) 
under  the  Railway  Companies  Arbitration  Act 
1859 ;  or  (as  in  sect.  84)  "in  manner  provided  by 
this  Act " ;  or  (sect.  113)  in  accordance  with  the 
Common  Law  Procedure  Act.    It  would  seem 
that  as  regards  these  arbitration  provisions  the 
Legislature  was  desirous  of  giving  effect  to  the 
wishes  of  those  for  whose  benefit  they  were 
intended.   Sect.  202  appeara  to  be  a  section  of 
wide  operation  applicable  to  all  matters  falling 
within  its  terms  tor  which  no  specific  provision 
has  been  made  elsewhere.   It  is  a  positive  legis- 
lative enactment  that  all  questions  arising  between 
the  company  and  any  person  touching  "  anything 
to  be  done  or  not  to  be  done  "  under  the  provisions 
of  the  Act  shall  be  determined  by  arbitration  in 
tbe  way  pointed  out.  That  seems  to  me  to  extend 
to  anything  to  be  done  or  not  to  be  done  under 
sect.  88.   Now  tbe  main  question  at  issue  between 
the  company  and  tbe  traders  of  Warrington  is 
whether  the  company  have  or  have  not  duly 
dredged,  and  maintained  dredged,  the  bed  and 
banks  of  the  river  Mersey ;  and  that  is  a  question 
as  to  a  thing  to  be  done  or  not  to  be  done  under 
sect.  88.    If  tbe  question  is  as  between  the  com- 
pany and  the  corporation  of  Warrington — as  I 
think — to  be  settled  by  arbitration  under  sect.  88, 
sub-sect.  22,  then  it  seems  to  me  that  for  the 
same  reasons  it  ought  to  be  settled  as  between 
the  company  and   the  traders  by  arbitration 
under  sect.  202.    It  appears  to  me  that  it  would 
be  an  anomaly  if  it  were  held  that  the  differences 
between  the  company  and  tbe  corporation  must 
be  settled  by  arbitration,  while  those  on  the  same 
matters  between  the  company  and  the  traders 
need  not.   I  do  not  think  that  the  tolls  and 
damages  claimed  by  the  trader  plaintiffs  are 
moneys  to  be  paid  under  the  provisions  of  the 
Act  of  1855.    But  still  in  accordance  with  what 
was  done  in  tbe  case  of  Caledonian  Railway  Com- 
pany  v.   Greenock  and    \Vvmy$»  Bay  Railway 
Company  (ubi  »up  ),  tbe  action  ought  to  be  stayed 
until  the  question  which  falls  to  be  determined 
by  tbe  arbitration  has  been  decided.     In  my 
opinion,  therefore,  the  action  ought  to  be  wholly 
stayed  or  dismissed  as  between  tbe  corporation 
of  Warrington  and  the  defendant  company  ;  and 
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should  be  stayed  until  the  determination  of  the 
main  question  as  between  the  traders  and  manu- 
facturers of  Warrington  and  the  defendant 
company. 

Cozenb-Hardy.  L.J. — As  I  have  the  mis- 
fortune to  differ  from  the  majority  of  the  court, 
it  is  necessary  that  I  should,  as  briefly  aa  possible, 
state  my  own  views.  This  is  an  action  in  which 
the  corporation  of  Warrington  and  certain  traders 
carrying  on  business  at  Warrington,  are  co-plain- 
tiffs, and  the  Manchester  Ship  Canal  Company 
are  defendants,  and  a  preliminary  objection  has 
been  raised  that  the  jurisdiction  of  the  court  is 
ousted,  or,  in  other  words,  tbat  the  High  Court 
has  no  jurisdiction  to  entertain  the  action,  and 
that  the  disputes  between  the  parties  must  be 
decided  by  arbitration.  Byrne.  J  has  overruled 
this  objection.  The  question  depends  upon  the 
proper  construction  and  effect  01  a  few  sections 
in  the  Manchester  Ship  Canal  Act  of  1885  and  the 
amending  Act  of  1896.  The  plaintiffs'  case  is 
shortly  this :  Tbey  say  that  the  canal  company 
wer  e  bound  by  statute  to  dredge  and  maintain 
dredged  a  certain  portion  of  the  river  Mersey  at 
a  certain  depth,  and  that  they  have  not  fulfilled 
this  statutory  obligation,  and  tbat  heavy  damages 
have  been  sustained  by  the  individual  traders  uy 
reason  of  this  breach  of  duty  on  the  part  of  the 
canal  company.  The  traders  also  allege  that 
they  were  entitled  in  the  events  which  have 
happened  to  use  a  portion  of  the  canal  free  from 
toll,  and  they  sees  to  recover  tolls  which  they 
have  paid  under  protest.  Sect.  83  of  the  Act  of 
1885  is  an  elaborate  section,  obviously  inserted  in 
the  interest  of  Warrington.  It  commences  as 
follows :  [His  Lordship  read  the  preamble  to 
tbat  section,  and  continued :]  Then  follow 
twenty- three  sub-sections,  under  which  various 
rights  are  conferred  upon  the  corporation  and  the 
traders,  and  various  restrictions  and  obligations 
are  imposed  upon  the  canal  company.  Sub- 
sect.  14  binds  the  company  to  dredge,  and  main- 
tain dredged,  a  certain  part  of  the  Mersey  to  a 
depth  of  8ft.,  and  sab-sect.  22  is  as  follows:  [His 
Lordship  read  that  sub-section,  and  continued :] 
Now,  it  will  be  obs  -rved  from  the  introductory 
words  that  although  certain  rights  are  given  by 
the  section  to  the  traders,  power  is  left  to  the 
corporation  and  the  canal  company  by  agreement 
to  modify  these  provisions,  but  not,  I  think,  to 
make  entirely  new  and  independent  provisions. 
For  this  purpose  the  corporation  was  apparently 
treated  as  representative  of  the  traders.  In  1896 
an  agreement  dated  the  9th  April  1896,  was 
entered  into  between  the  corporation  and  the 
canal  company,  which  was,  I  think,  intended  to 
operate  and  take  effect  under  the  introductory 
words  in  sect.  88.  By  clause  1  of  the  agreement 
sub-sect.  14  of  sect.  88  was,  for  the  purposes  of 
that  agreement,  to  be  read  and  have  effect  as  if 
the  same  were  in  the  words  following  :  It  is  not 
necessary  to  read  the  whole  clause ;  it  is  sufficient 
to  say  that  it  altered  the  portion  of  the  Mersey 
which  the  canal  company  were  bound  to  dredge 
and  maintain  drelged.  and  it  contained  various 
other  provisions  modifying  the  rights  conferred 
by  sect.  88  upon  the  traders  as  well  as  upon  the  cor- 
poration, and  clause  10  was  as  follows  :  [His  Lord- 
ship read  that  clause,  and  continued :]  I  may  remark 
in  passing,  that  this  arbitration  clause  differs  from 
the  arbitration  clause  in  sect.  88  of  the  Act  of 
1885,  the  appointment  of  the  arbitrator  resting  with 


the  President  of  the  Institution  of  Civil  Engineers, 
and  not  with  the  Board  of  Trade.  Sect.  43  of 
the  Act  of  1896  was  as  follows :  [His  Lordship 
read  that  section,  and  continued : j  Now,  it  is 
necessary  to  consider  the  case  of  the  corporation 
separately  from  the  case  of  the  traders.  I  cannot 
regard  sect.  88,  in  its  original  form  or  as  modified 
by  the  Act  of  1896,  as  a  mere  agreement  between 
toe  corporation  and  the  canal  company.  I  think 
it  was  an  enactment  dealing  with,  and  conferring 
rights  upon,  not  the  whole  public  but  a  particular 
class  of  public — namely,  manufacturers,  traders, 
and  others  at  or  near  Warrington — and  this  being 
so,  it  seemB  to  me  that  sect.  88  must  be  taken  to 
have  conferred  rights  to  be  dealt  with  and  en. 
forced  only  in  the  manner  prescribed  by  sub- 
sect.  22,  or,  in  other  words,  I  think  that  sub- 
sec  tion  excludes  the  jurisdiction  of  the  court  in 
any  case  of  difference  between  the  corporation  and 
the  canal  company  falling  within  the  language  of 
the  sub-section :  (see  Caledonian  Railway  Com- 
pany v.  Greenock  and  Wemyss  Bay  Railway 
Company  (ubi  tup.).  The  authorities  which  have 
decided  that  under  the  Building  Societies  Acts 
and  the  Friendly  Societies  Acts  the  jurisdiction 
of  the  courts  is  ousted  may  be  referred  to 
aa  illustrating  the  general  principle:  (see  espe- 
cially Criip  v.  Banbury.  8  Bing.  394)  and 
Municipal  Permanent  Investment  Building 
Society  v.  Kent  (51  L.  T.  Rep.  6 ;  9  App. 
Caa.  '260).  In  my  view  the  position  is  not 
changed  by  reason  of  the  Act  of  1896.  The 
scheduled  agreement  confirmed  by  the  Act  must 
either  be  regarded  as  something  to  be  read  into, 
and  to  form  part  of,  sect.  88,  or  as  something 
more  than  a  mere  agreement  between  the  parties, 
and  as  in  substance  a  public  enactment  affecting 
not  merely  the  parties,  but  traders  and  others. 
I  agree,  therefore,  with  my  Lord  and  Stirling, 
L.J.  that  the  objection,  so  far  as  the  corporation 
is  concerned,  is  valid.  With  reference  to  the 
traders  different  considerations  apply.  Neither 
of  the  two  arbitration  clauses  referred  to  in  terms 
affects  the  traders,  each  relating  only  to  differ- 
ences between  the  corporation  and  the  company. 
It  is  quite  true  that  in  a  certain  sense  the  cor- 
poration might  be  said  to  represent  the  traders 
for  the  purpose  of  obtaining  from  the  arbitrator 
a  declaration  of  right,  yet  it  is  difficult  to  see 
how  either  of  those  arbitration  clauses  can  be 
applied  to  the  case  of  individual  traders,  each  of 
whom  alleges  that  he  has  sustained  damage  by 
reason  of  the  breach  by  the  canal  company  of 
its  statutory  obligations.  No  traders  could 
be  a  party  to  Buch  an  arbitration  or  require 
such  an  arbitration  to  be  entered  upon.  The 
introductory  words  of  sect.  88  suffice  to  show 
that  is  was  intended  to  confer  certain  rights  upon 
the  traders  for  whose  benefit  the  section  was 
enacted,  and  even  apart  from  that  there  is  suffi- 
cient iu  the  section  itself  to  entitle  the  traders  to 
maintain  an  action  for  damages  unless  there  is 
some  other  provision  in  the  Act  expressly  ex- 
cluding the  jurisdiction  of  the  High  Court:  (see 
V.  Davis  and  Sons  Limited  v.  Toff  Vale  Railway 
Company,  72  L.  T.  Rep.  632 ;  (1895)  A.  C.  542). 
It  seems  to  me  wrong  to  postpone  the  adjudica- 
tion upon  the  claims  of  the  traders  until  after  an 
award  in  a  reference  to  which  they  will  not  be 

f artiea.  I  agree  with  Stirling,  L  J.  upon  this  point 
t  ib  suggested,  however,  that  sect  202  of  the  Act 
of  1885  has  the  effect  of  ousting  or  postponing 
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the  jurisdiction  of  the  court.  The  section  is  as 
follows :  [His  Lordship  read  that  section,  and 
continued :]  1  may  remark  in  passing  that  this 
■arbitration  clause  differs  from  both  the  arbitration 
-clauses  I  have  already  set  out.  No  importance 
was  attached  to  this  section  in  the  argument  in 
the  court  below ;  but  it  is  nevertheless  open  to 
the  appellants  to  contend  that  the  jurisdiction  of 
the  court  is  excluded  by  it.  I  am  not  able  to 
attribute  such  force  to  the  section.  Even  if, 
which  may  be  doubted,  it  has  any  application  to 
a  claim  for  damages  of  the  nature  I  have  indicated, 
I  think  it  is  at  the  most  only  a  clause  enabling 
either  party  to  apply  to  the  court  to  stay  the 
proceedings,  and  to  refer  to  arbitration,  and  is  not 
a  clause  excluding  the  jurisdiction  of  the  court: 
(see  London,  Chatham,  and  Dover  Railway  Com- 
pany v.  South-Eastern  Railway  Company,  60 
L.  T.  Rep.  370 ;  40  Ch.  Div.  100).  I  cannot  con- 
clude that  the  jurisdiction  of  the  court  is  ousted 
for  all  time,  in  every  case  of  dispute  between  the 
•canal  company  and  members  of  Lhe  public  with 
reference  to  the  statutory  obligations  imposed  on 
the  canal  company  towards  thoee  members  of  the 
public.  Those  obligations  are  both  numerous  and 
varied.  They  extend  over  nearly  1U0  sections.  I 
and  in  Bome  sections  an  express  reference  to 
sect.  202  (see,  for  example,  sect.  72,  sub-sect.  7, 
and  seot.  85,  sub-sects.  3,  8,  and  10).  It  may  be 
that  sect.  202  only  prescribes  a  mode  of  arbitra- 
tion for  those  cases  in  which  in  the  earlier  part  of 
the  Act  arbitration  is  prescribed,  but  no  particular 
mode  of  arbitration  is  specified.  But,  however 
that  may  be,  I  do  not  find  myself  able  to  agree 
with  the  view  of  the  majority  of  the  court  that 
it  is  not  competent  to  us  at  the  present  moment 
to  consider  the  case  presented  by  the  traders. 
The  result,  in  my  opinion,  is  that  the  objection 
prevails  as  to  the  corporation,  but  not  as  to  the 
traders,  and  the  strict  course  would  be  to  strike 
out  the  corporation  as  co-plaintiffs,  and  to  leave 
the  other  co-plaintiffs  to  continue  the  action. 
But,  although  no  relief  could  be  given  to  the  cor- 
poration in  this  action,  the  misjoinder  is  not  very 
material  for  the  questions  arising  for  decision  as 
between  the  traders  and  the  canal  company 
involve  or  include  the  questions  sought  to  be 
raised  as  between  the  corporation  and  the  canal 
company,  and  under  these  circumstances,  in  my 
view,  we  ought  now  to  deal  with  the  merits  of  the 
appeal. 

vaoohan  Williams,  L.J. — I  think  that  so 
far  as  the  Corporation  is  concerned,  the  action 
ought  to  be  dismissed.  We  will  deal  with  the 
traders  collectively  in  the  same  way  as  we  do 
individually.  I  understood  that  they  claimed  no 
damages,  and  only  c'aimed  a  declaration.  So  far  as 
it  is  an  action  by  the  traders  there  will  be  a  stay 
thereof  until  further  order,  or,  if  we  use  the 
Scotch  word,  the  action  will  be  "  superseded " 
until  further  order.  That  was  what  was  said  in 
the  case  of  Caledonian  Railway  Company  v. 
Greenock  and  Wemyss  Bay  Railway  Company 
(ubi  sup.).  *'  Superseded  "  is  the  word  used  in  the 
report.  Then,  with  regard  to  the  costs,  I  think 
that  we  all  agree,  having  regard  to  the  view  of 
the  majority  of  the  court  of  what  the  judgment 
should  be,  that,  inasmuch  as  this  preliminary 
point  of  ouster  of  jurisdiction  was  not  taken 
until  the  case  was  before  Byrne,  J.,  the  defen- 
dants ought  not  to  have  any  costs  prior  to  that 
prior  to  their  taking  the  point   But  with 


regard  to  the  costs  since  the  plaintiffs,  having 
elected  to  go  on,  and  have  an  inquiry  held,  those 
costs  the  defendants  must  have.  Then  with 
regard  to  the  cos  to  of  this  appeal,  they  must 
have  those  likewise.  Appeal  allovDedt 

Solicitors  for  the  appellants,  Grundy,  Kershaw, 
Sainton,  and  Co.,  Manchester  and  London. 

Solicitors  for  the  respondents,  Burton,  Yeates, 
and  Hart,  agents  for  Alexander  Wilton  and 
Cowie,  Liverpool. 
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HIGH  COURT  OF  JUSTICE. 

CHANCERY  DIVISION. 
Jan.  29  and  30. 
(Before  Byrne,  J.) 
Cabmichael  r.  Evans,  (a) 

Partnership  —  Dissolution  —  Expulsion 

Conduct  detrimental  to  partnership  business  oi 
flagrant  breach  of  any  duties  of  partner — Con 
viction  by  police  magistrate  for  travelling 
without  a  ticket — Injunction. 

Articles  of  partnership  provided  that  the  managing 
partner,  in  the  event  of  either  of  the  other 
partners  being  addicted  to  notorious  intemperance 
or  immorality  or  other  scandalous  conduct  detri- 
mental to  the  partnership  business  or  at  any 
time  during  the  partnership  permitting  or  being 
guilty  of  any  flagrant  breach  of  any  of  the 
duties  of  a  partner,  should  be  at  liberty  to 
remove  either  or  both  of  them  from  the  partner- 
ship on  giving  them  six  days'  notice  in  writing. 
One  of  the  partners  was  convicted  by  a  police 
magistrate  of  travelling  on  a  railway  without  a 
ticket  with  intent  to  avoid  payment  and  fined 
the  full  penalty,  and  thereupon  the  managing 
partner  gave  him  notice  expelling  him  from 
the  paiinership. 

On  motion  by  the  partner  for  an  interim  injunc- 
tion to  restrain  his  expulsion  : 

Held,  that,  as  the  plaintiff  had  been  convicted  of 
dishonesty,  the  case  was  within  the  expulsion 
clause,  and  that  there  was  ample  justification 
for  the  notice  of  dissolution,  and  the  court 
declined  to  inter/ere  by  injunction. 

Application  for  an  interim  injunction  by  the 
plaintiff,  to  restrain  his  expulsion  from  a  partner- 
ship. 

In  July  1901  articles  of  partnership  were 
entered  into  between  the  defendant  Mrs.  Elizabeth 
Harries  Evans,  Joseph  Harries,  and  the  plaintiff 
Peter  CarmichaeL  whereby  the  parties  became 
partners  in  the  business  of  general  drapers, 
carried  on  in  the  Brompton-road  under  the  name 
or  firm  of    Tudor  Brothers." 

The  business  had  for  some  time  previously  been 
carried  on  by  the  defendant,  and  the  bulk  of  the 
capital  was  provided  by  her,  the  other  partners 
receiving  salaries  and  being  each  further  entitled 
to  an  eighth  share  in  the  net  profits  of  the 
business. 

By  the  partnership  deed  the  defendant  Mrs. 
Evans  was  to  have  the  sole  general  direction  and 
control  of  the  business,  and  also  the  right  to 
require  the  other  partuers  to  devote  the  whole 
of  their  time  to  the  business ;  but  she  was  only 
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bound  to  devote  so  much  of  her  time  to  it  as  she 
should  think  fit. 

By  clause  22  of  the  deed  it  was  provided 
amongst  other  things  that  in  the  event  of  Harries 
or  the  plaintiff,  or  either  of  them,  being  addicted 
to  notorious  intemperance  or  immorality  or  other 
scandalous  conduct  detrimental  to  the  partnership 
business,  or  at  any  time  during  the  partnership 
permitting  or  being  guilty  of  any  breach  of  any  of 
the  conditions  of  the  deed,  or  any  flagrant  breach 
of  any  of  the  duties  of  a  partner,  or  failing  to 
account  for  moneys  received,  the  defendant  was 
to  be  at  liberty  to  remove  either  or  both  of  them 
from  the  partnership  on  giving  to  either  or  both 
not  less  than  six  days'  notice  in  writing,  and 
thereupon  the  partnership  was  to  cease  and 
determine  at  the  expiration  of  such  notice  as 
regards  the  person  to  whom  it  was  given.  In  any 
Buoh  event  the  defendant  was  empowered  to 
publish  a  notice  of  the  partial  or  total  dissolution 
of  the  partnership,  as  the  case  might  be. 

The  deed  also  contained  provisions  for  ascer- 
taining the  value  of  the  interest  of  the  expelled 


On  the  31st  Dec.  1903  the  plaintiff  was  con- 
victed at  the  Westminster  Police-court  for  having 
travelled  on  the  London,  Brighton,  and  South 
Coast  Railway  without  a  ticket  and  fined  40». 
and  21.  2s.  costs.  A  report  of  the  conviction 
appeared  in  several  of  the  daily  papers,  but  in 
none  cf  them  was  any  reference  made  to  the 
fact  that  the  plaintiff  was  a  partner  in  "  Tudor 
Brothers,"  though  his  fall  name  was  given,  and 
he  was  described  as  "  managing  partner  of  a 
large  drapery  firm  in  Brompton-roaa." 

The  defendant,  having  seen  a  notice  of  the 
conviction  in  one  of  the  papers,  made  inquiries 
as  to  the  facte  therein  alleged,  and,  having 
determined  to  exercise  the  power  of  expulsion 
given  to  her  by  clause  22  of  the  partnership 
deed,  she  on  the  14th  Jan.  1304  sent  to  the  plaintiff 
the  following  notice : 

Iii  aonaoi]  osnos  of  your  recant  conviction  at  the  W»nt- 
minster  Court  for  travelling  on  the  London,  Brighton, 
and  South  Coast  Railway  with  intent  to  avoid  payment, 
I  hereby  give  you  notice,  in  pursuance  cf  the  articles  of 
partunrnhip  under  which  the  business  of  Tudor  Brothers  is 
carried  on  by  you,  Mr.  Harries,  and  myself,  that  the 
said  partnership  shall  oease  and  determine  so  far  as 
concerns  yourself  on  the  expiration  of  one  week  from 
this  dnte. 

The  plaintiff  thereupon  brought  this  action 
against  Mrs.  Evans  in  which  he  claimed  a  decla- 
ration that  the  notice  of  dissolution  on  the 
14th  Jan.  was  void,  and  an  injunction  to 
restrain  the  defendant  from  excluding  him 
from  the  partnership  and  from  publishing  notice 
of  the  dissolution,  and  now  he  moved  for 
an  interim  injunction  to  restrain  his  exclusion 
from  the  partnership  until  trial  of  the  action,  and 
to  restrain  the  defendant  from  publishing  the 
dissolution. 

From  the  evidence  it  appeared  that  the  plaintiff 
bad  been  a  season-ticket  holder  on  the  Brighton 
line  for  about  ten  years ;  his  season  ticket  had 
expired  on  the  8th  Sept.  1903,  and  it  had  not 
been  renewed  on  the  27tb  Sov.  1903.  the  day  on 
which  he  had  been  detected  travelling  without 
a  ticket.  The  plaintiff  in  his  evidence  alleged 
that  he  had  been  ill  and  overworked,  and  that 
he  had  always  intended  to  renew  his  season 
ticket ;  that  he  had  usually  in  the  meantime  taken  I 


a  daily  ticket,  but  on  this  occasion  he  had  inad- 
vertently omitted  to  take  a  ticket. 

He  further  alleged  that  as  the  name  of  Tudor 
Brothers  was  not  mentioned  in  the  newspapers, 
and  it  was  not  generally  known  that  he  whs  a 
partner,  no  harm  whatever  had  been  done  to  the 
business  by  the  report  of  his  conviction. 

Evidence  to  the  same  effect  was  given  by 
Harries,  the  other  salaried  partner. 

The  defendant  in  her  evidence  stated  that  the 
effect  of  the  conviction  was  most  injurious  to 
the  business ;  that  the  whole  stuff  of  the  firm  of 
Tudor  Brothers,  comprising  male  and  female 
shop  assistants,  buyers,  counting- bouse  clerk b, 
and  porters,  knew  that  the  plaintiff  was  a 
partner;  that  the  wholesale  house  from  whom 
goods  were  purchased  knew  that  the  plaintiff 
was  a  partner  of  the  firm,  and  many  of  the 
customers  also  had  similar  knowledge;  that  from 
the  point  of  view  of  business  dealings  with 
whole&alo  houses  with  whom  the  credit  of  the 
firm  and  of  the  individual  partners  was  of  the 
highest  importance,  and  from  the  point  of  view 
of  the  customers  with  whom  business  was 
transacted,  the  widely  spread  report  that  a 
member  of  the  firm  bad  been  oonvicted,  in  the 
words  of  the  magistrate,  of  a  "  shabby  fraud " 
could  not  but  detrimentally  affect  the  welfare  of 
the  business. 

Mr.  Evans,  the  defendant's  husband,  who  was 
himself  engaged  in  a  large  drapery  business, 
took  the  same  view  of  the  effect  of  the  plaintiffs 
conviction. 

There  was  also  evidence  that  the  plaintiff's 
brother,  a  builder,  had  considered  it  necessary 
since  the  plaintiff's  conviction  to  advertise  in  the 
daily  papers  and  trade  journals  that  his  business 
was  not  in  any  way  connected  with  that  of  the 
plaintiff. 

Roicden,  K.C.  and  G.  Henderson  for  the  plain- 
tiff.— The  defendant  ought  to  be  restrained  from 
acting  under  the  expulsion  clause  until  the  trial 
of  the  action.  The  object  of  a  clause  of  this  kind 
is  to  protect  the  partnership.  The  court  always 
construes  clauses  of  this  kind  strictly  in  view  of 
the  abuse  to  which  they  may  be  subjected  and  of 
the  hardship  resulting  from  expulsion  : 

Lindley  on  Partnership,  6th  edit.,  p.  427. 

Immoral  conduct  on  the  part  of  a  partner  in  a 
firm  of  bankers  is  not  a  sufficient  ground  for  a 
dissolution  as  to  that  partner,  although  the 
articles  of  partnership  contained  a  clause  for  dis- 
solution in  case  any  of  the  partners  should  do 
any  act  to  the  discredit  or  injury  of  the  co-partner- 
ship: 

Snow  v.  Milford,  18  L.  T.  Rep.  142. 

The  court  ought  to  maintain  the  statu*  quo  pend- 
ing the  trial.  If  the  fact  that  the  plaintiff  is  a 
partner  is  not  generally  known,  bis  continuance 
in  the  business  will  do  no  injury  to  the  defendant. 
Tbe  offence  for  which  the  plaintiff  was  convicted 
is  not  within  the  terms  of  clause  22. 

Levett,  K.C.  and  M.  flower  for  the  defendant. 
— The  court  ought  not  to  interfere  in  this  case. 
The  defendant  has  the  laigest  interest  in  the 
business,  and  she  is  convinced  that  the  plaintiffs 
conviction  is  detrimental  to  the  partnership  busi- 
ness. The  status  </uo  would  not  be  maintained 
by  an  interim  injunction,  for  tbe  defendant  would 
until  the  trial  have  to  curry  on  tbe  business  with 
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h  partner  who  has  been  convicted  of  dishonesty. 
Mutual  trust  and  absolute  honesty  are  essential 
features  of  partnerships.  If  a  partner  has  been 
guilty  of  embezzlement  or  has  committed  a  breach 
of  trust,  his  co-partner  may  by  notice  dissolve 
the  partnership  from  the  date  of  the  notice, 
notwithstanding  the  articles  of  partnership  pro- 
vide for  its  continuance  for  the  joint  lives  of  the 
partners  : 

EtMll  v.  Bayvrard,  30  Bear.  158. 

There  is  no  suggestion  that  this  notice  of  expul- 
sion has  been  given  otherwise  than  in  good  faith. 
Borden,  K  G.  in  reply.  Cw  ^  ^ 

Jan.  30. — Byrne,  J.  (having  referred  to  the 
notice  of  motion,  and  having  read  clause  22  of  the 
deed  of  partnership,  continued :) — It  has  been 
said  in  argument,  that  a  clause  of  this  description 
being  of  a  very  stringent  character,  the  court 
must  be  careful  to  see  that  it  is  reasonably  and 
fairly  exercised,  and  that  events  have  happened 
which  justify  expulsion    before   allowing  it  to 
operate.    Having  said  that,  I  ought  to  add  that 
in  the  present  case  there  is  no  contest  at  all  with 
reference  to  the  main  facts.   The  plaintiff  in  the 
action  was  a  season-ticket  holder  on  the  Brighton 
line,  and  in  the  habit  of  travelling  daily  to  and 
from  London.   On  the  8th  Sept  1903  he  allowed 
that  season  ticket  to  expire,  and  up  to  the  27th 
Nov.  of  the  same  year  he  bad  failed  to  renew  it ; 
on  that  day  he  was  detected  travelling  without  a 
ticket.    Proceedings  were  subsequently  taken  in 
the  police-court  under  the  Regulation  of  Railways 
Act  18S9,  s.  5,  sub- s.  3  (a),  which  imposes  a 
penalty  in  the  case  of  a  person  travelling  with- 
out having  previously  paid  his  fare  "  with  intent 
to  avoid  payment  thereof."    He  was  convicted 
and  fined  the  full  penalty  with  costs.   I  neither 
desire  to  exaggerate  nor  to  minimise  the  nature 
of  the  offence,  nor  do  I  desire  to  dwell  upon  the 
circumstances  more  than  to  this  extent — to  say 
that  the  circumstances  in  connection  with  this 
conviction,  so  far  as  there  is  no  dispute  about 
them,  are  not  such  as  induce  me  to  think  that 
this  was  otherwise  than  a  bad  instance  of  defraud- 
ing the  railway  company.   The  period  of  two  and 
a  h»lf  months  was  allowed  to  elapse  without 
renewal  of  the  season  ticket,  and  the  excuse* 
given  appear  to  me  to  be  wholly  insufficient.  This 
was  a  matter  in  which  every  day  the  man  must 
have  been  reminded  of  the  fact  of  the  absence  of 
his  ticket    Before  the  magistrate  he  said  that 
sometimes  he  took  a  ticket  and  sometimes  he  did 
not  during  this  period.    In  his  affidavit  he  says 
that,  except  on  three  or  four  occasions,  he  did 
take  a  ticket  when  travelling.     I  do  not  go 
behind  the  conviction    and   the  circumstances 
under  which  the  conviction  was  obtained.  He  says 
tins  is  not  a  matter  which  is  calculated  to  be 
injurious  to  the  business,  and  he  has  made  an 
affidavit  to  that  effect.    An  account  of  what  had 
taken  place  before  the  police  magistrate  appeared 
in  several  of  the  daily  papers.    Although  the 
literal  accuracy  of  the  report  in  the  Daily  Tele, 
graph  is  not  strictly  proved,  it  is  proved  that  this 
newspaper  has  published  to  the  world  remarks 
attributed  to  the  magistrate  showing  that  he  was 
of  opinion  that  the  case  was  one  of  continued 
fraudulent  conduct.     The  plaintiff  does  not 
challenge  the  accuracy  of  the  accounts  published, 
but  he  says  that  the  name  of  the  firm  "  Tudor 


Brothers  "  was  not  mentioned,  nor  the  names  of 
the  partners,  and  that  it  was  not  generally  known 
that  he  was  a  partner.    On  the  other  hand,  I  have 
the  evidence  of  Mrs.  Evans  and  of  Mrs.  Evans' 
husband,  who  himself   was  the  proprietor  of 
another  large  drapery  business  in  London,  to  the 
effect  that  such  an  act  would  be  most  injurious ; 
and,  moreover,  that  the  fact  that  the  plaintiff  was 
a  partner  in  this  business  was  largely  known  to 
customers,  employees,  and  others.    [His  Lord- 
ship then  referred  to  the  evidence,  and  con- 
tinued :]    Now,  apart  from  the  question  on  the 
facts,  1  go  to  the  actual  clause  itself,  and, 
amongst  other  things,  it  provides  that  if  Peter 
Cartuichael  should  be  guilty  of  any  flagrant 
breach  of  any  of  the  duties  of  a  partner,  then  the 
clause  is  to  operate.   1  conceive  it  to  be  one  of 
the  first  duties  of  a  partner  to  be  an  honest  man, 
and  that  not  merely  in  his  accounts  as  between 
himself  and  his  partners,  but  in  relation  to  third 
persons ;  and  I  cannot  imagine  anything  more  in 
the  teeth  of  the  duty  of  one  partner  towards 
another  than  that  be  should  do  something  to 
bring  himself  within  the  penalties  of  the  criminal 
law.  If  this  had  been  the  case  of  picking  a  pocket, 
I  do  not  suppose  his  counsel  would  have  ventured 
to  say  that  it  was  not  a  flagrant  breach  of  his  duty ; 
and  it  is  no  part  of  my  duty  for  this  purpose  to 
try  and  draw  nice  distinctions  between  the  degree 
of  moral  turpitude  to  be  attached  to  one  or  other 
of  offences  of  this  nature.    I  find  that  the  man 
has  been  convicted,  ani  convicted  of  fraud  under 
circumstances  which,  so  far  as  I  can  see,  afford 
no  reasonable  ground  for  saying  that  it  was  not 
of  its  kind  a  bud  case.  Under  those  circumstances 
the  argument  was  presented,  and  strongly  pre- 
sented, to  me  that  upon  motion  the  court  was 
not  in  the  habit  of  allowing  clauses  of  this  de- 
scription to  be  acted  upon,  but  left  the  matter  to 
be  determined  at  the  trial,  only  taking  care  of  the 
preservation  of  the  rights  in  the  meantime.  But 
as  I  have  observed,  the  material  facta  in  the 
present  case  are  admitted.  There  is  no  contest  as 
to  the  conviction  or  the  circumstances  under 
which  the  conviction  took  place;  and  in  my 
judgment  this  is  exactly  one  of  those  cases  that 
come  within  the  clause,  and  there  was  justifica- 
tion for  giving  the  notice  which  was  given.  I  was 
appealed  to  on  the  ground  of  balance  of  con- 
venience.  To  my  mind,  in  the  present  case,  the 
balance  of  convenience  and  of  justice  points  to 
non- interference  at  the  instance  of  the  plaintiff. 
It  is  not  immaterial  in  considering  this  question 
to  remember  that  I  offered  the  parties  to  make 
arrangements  that  the  whole  case  might  be 
finally  tried  within  a  fortnight;  but  that  was 
refused  on  behalf  of  the  plaintiff,  although  the 
defendant  was  willing  to  accept  that  proposition 
if  the  plaintiff  would  take  a  holiday  aud  keep 
away  from  the  business  till  the  matter  could  be 
determined.   But  I  do  not  base  my  decision  upon 
that    If  it  be  true,  as  I  think  it  is,  that  the  con- 
duct of  the  partner  is  detrimental  to  the  partner- 
ship business,  and  likely  to  do  serious  injury,  that 
injury  would  be  going  on  during  the  iuterval 
between  now  and  the  trial ;  whereas  the  exclusion 
of  the  plaintiff  from  the  business  would  uot  intlict 
irreparable  injury  upon  him,  and  he  would  have 
his  remedy,  if  at  the  trial  it  should  turn  out  that 
he  was  right,  and  that  he  ought  not  to  have  been 
excluded.    I  agree  that  this  is  an  exceptional  case 
in  its  circumstances,  but  I  do  not  feel  justified  in 
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granting  an  interlocutory  injunction,  and  I  there- 
fore refuse  the  motion. 

Solicitors :  Mackrell,  Maton,  Oodlee,  and 
Quincey ;  Nichclton,  Graham,  and  Graham. 


KING'S  BENCH  DIVISION. 

Tnetday,  March  1. 

(Before  Lord  Alverbtone,  C.J.,  Wills  and 
Kennedy,  JJ.) 

Alton  Urban  District  Council  (apps.)  v. 
Si'icEK  (reap.),  (a) 

Hate — General  district — Sporting  right* — Arable, 
meadow,  or  pasture  land*  and  woodland* — 
Public  Health  Act  1875  (38  &  39  Vict.  c.  55), 
..  211. 

The  letiee  of  tporting  right*  over  arable,  meadow, 
pasture  ground*  ana  woodland*,  such  right* 
being  let  apart  from  the  occupation  of  the  land, 
is  not  entitled  to  be  a**e**ed  in  the  proportion 
of  one  fourth  part  only  of  the  net  annual  value  to 
the  general  dittrict  rate  by  virtue  of  *ect.  211 
(1)  (b)  of  the  Public  Health  Act  1875. 

Case  stated  upon  a  complaint  preferred  by  the 
appellants  against  the  respondent  for  a  general 
district  rate  made  the  26th  March  1903,  at 
1«.  1H.  in  the  pound,  rateable  value  561.,  on 
sporting  rights  over  land. 

The  respondent  rented,  and  had  rented  for 
many  years,  the  shooting  over  certain  lands, 
being  arable,  meadow,  or  pasture  land  and 
woodlands,  situated  within  the  appellants'  juris- 
diction. 

The  rate  was  properly  made  and  was  good  on 
the  face  of  it,  and  bad  been  duly  demanded  from 
the  respondent,  but  the  respondent  had  never 
been  in  the  habit  of  paying  more  than  one- 
fourth  thereof.  He  therefore  Jet-lined  to  pay 
the  whole  rate,  but  made  a  legal  tender  of  one- 
fourth,  which  was  refused 

In  March  1895  the  predecessors  of  the  appel- 
lants entered  a  complaint  for  the  recovery  from 
the  respondent  of  the  general  district  rate,  but  it 
was  decided  by  the  court  of  summary  jurisdiction 
that  the  respondent  was,  under  sect.  211  (1)  (b)  of 
the  Public  Health  Act  1875.  only  liable  to  be 
assessed  in  respect  of  his  right  of  sporting  over 
the  arable,  meadow,  or  pasture  ground  and 
woodlands  in  the  proportion  of  one  fourth  part 
only  of  the  net  annual  value  thereof,  and  that 
decision  had  never  been  questioned  or  appealed 
against. 

It  was  contended  on  behalf  of  the  appellants 
that  tbe  justices  had  no  jurisdiction,  and  that, 
the  rate  having  on  its  face  been  duly  made,  their 
duties  were  purely  ministerial,  and  that  they 
were  obliged  to  make  an  order  on  the  respondent 
-for  the  full  amount 

The  justices'  attention  was  called  to  sect.  256 
of  the  Public  Health  Act  1875.  and  to  the  wordB 
"  If  no  sufficient  cause  for  nonpayment  be 
shown,  the  court  may  make  an  order  .  .  ." 
and  also  to  Reg.  v.  Barclay  and  others  (Essex 
Justices) ;  Ex  parte  Weaver  (-kJ  L.  T.  Rep.  102), 
and,  to  the  judgment  of  Cave,  J.,  where  he  decided 
that,  upon  a  proceeding  before  justices  to  enforce 
payment  of  a  general  district  rate,  it  is  competent 
'to  the  justices  to  hear  objections  to  the  mode  of 

(ci)  Reported  bjr  W  o*  B  11  MB ibt,  Esq.,  BarrUMr-at-Lew. 


aftsoBBoient,  inasmuch  aa  it  affects  their  right  to 
enforce  the  rate. 

The  justices  accordingly  decided  that  they  had 
jurisdiction  to  adjudicate,  and  they  overruled  the 
objection  taken  by  the  appellants. 

After  bearing  the  parties  they  decided  that  the 
Bporting  rate  on  the  arable,  meadow,  or  pasture 
bind  and  woodlands  was  properly  assessable  only 
in  the  proportion  of  one  fourth  part  of  the  net 
annual  value  thereof,  and,  as  a  legal  tender  had 
been  made  of  this  fourth  part,  they  refused  to 
make  any  order  on  the  complaint. 

By  sect.  211  of  the  Public  Health  Act  1875  (38 
&  39  Vict  c.  55)  it  is  provided : 

With  respect  to  the  assessment  sad  levying  of  g-eneral 
district  rates  under  this  Act  the  following  provision 
aha.il  have  effect  -  namely,  ...(b)  the  owner  of 
any  tithes,  or  of  any  tithe  commutation  rentchargs,  or 
tbe  occupier  of  any  land  used  aa  arable,  meadow,  or 
pastors  ground  only  or  as  woodland  .  shall  be 
assessed  in  respect  of  the  same  in  the  proportion  of 
one  fourth  part  only  of  such  net  annual  rains  thereof. 

Foote,  K.C.  (Bernard  with  him)  for  tbe  appel- 
lants.— The  question  raised  here  is  whether 
shooting  rights  over  land  are  an  occupation  of 
land  used  as  arable,  meadow,  or  pasture  ground 
only  or  as  woodlands  so  as  to  come  within 
sect  211  (1)  (6)  of  the  Public  Health  Act  1875. 
A  right  to  shoot  over  land  by  a  person  who  is  not 
in  occupation  of  the  land  is  merely  an  incorporeal 
hereditament,  and  cannot  come  within  the  words 
of  that  section : 

Eyton  v.  Mold  Overseen,  43  L.  T.  Rep.  472  ;  6  Q.  B. 
Div.  13. 

The  judgment  of  Field,  J.  in  that  case  shows  the 
nature  of  such  rights.  Until  the  Rating  Act 
1874  (37  Sl  38  Vict.  c.  54),  shooting  rights  aa  such 
were  not  rateable,  but  by  that  statute  the  Poor 
Rate  Acts  were  extended  to  rights  of  fowling  and 
shooting,  killing  game  and  rabbits,  and  fishing 
when  severed  from  the  occupation  of  land, 
and  when  the  right  of  sporting  was  severed 
from  the  occupation  and  let  separately,  either 
the  owner  or  the  lessee  could  be  rated.  The 
justices  here  were  wrong  in  not  holding  the 
respondent  liable  for  the  whole  rate. 

M.  M.  Macnaghlen  for  the  respondent. — The 
8 porting  rights  which  the  respondent  rented  were 
only  over  arable,  meadow,  pasture,  and  wood- 
lands, and  so  the  exemption  granted  by  sect.  211 
(1)  (6)  of  the  Public  Health  Act  1875  applies,  and 
he  iB  only  liable  to  be  assessed  at  one  fourth  part 
of  the  annual  value.  In  order  to  exercise  his 
right,  which  is  a  profit  a  prendre,  be  must  go  on 
the  land,  and  quii  his  right  he  is  in  occupation. 
He  referred  to 

Holywell  Union  v.  Halkyn  District  Mine*  Drainage 
Company,  71  L.  T.  Rep.  818;  (1895)  A.  C.  117. 

Lord  Alverstone,  C  J.— Mr.  Macnaghten  is 
entitled  to  contend  that  you  cannot  exercise  a 
right  of  shooting  without  going  on  the  land,  but 
that  is  a  very  long  way  off  from  showing  that  the 
person  entitled  to  the  shooting  rights  is  the  occu- 
pier of  the  land.  When  the  statutes  are  looked 
at  the  point  is  clear.  Prior  to  1874  shooting 
rights  were  not  rateable,  but  the  Rating  Act  1874 
extended  the  Poor  Rate  Acts  to  rights  of  shoot- 
ing and  fishing  when  severed  from  the  occupation 
of  the  land.  Therefore  a  new  rateable  heredita- 
ment was  created  which  was  independent  of  the 
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ordinary  occupation  of  the  land,  and,  by  sect.  6 
of  tbe  Act  of  1874,  where  any  right  of  sporting 
when  severed  from  the  occupation  of  the  land  is 
let,  either  the  owner  or  the  lessee  thereof,  accord- 
ing as  the  persons  making  the  rate  determine, 
may  be  rated  as  the  occupier.  That  being  so. 
having  regard  to  the  provisions  of  the  Rating  Act 
1874,  it  could  not  be  contended  that  the  leasee  of 
sporting  rights  was  not  liable  to  be  rated.  But 
it  is  said  on  behalf  of  the  respondent  here  that 
he  is  entitled  to  take  advantage  of  sect.  211  (1)  (b) 
of  tbe  Public  Health  Act  1875  because  he  is  the 
occupier  of  land  used  as  arable,  meadow,  pasture 
ground,  or  woodlands,  because  he  must  go  upon 
them  to  exercise  his  right  of  sporting.  The 
answer,  however,  to  that  contention  is  that  the 
respondent  is  not  the  occupier  of  land  used  as 
arablo.  meadow,  pasture  ground,  or  woodlands, 
but  of  a  special  rateable  hereditament  liable  to  be 
rated  by  the  Rating  Act  1874.  The  justices  were 
therefore  wrong  in  allowing  a  reduction  of  three- 
fourths  of  the  net  annual  value. 

Wills,  J.— I  am  of  the  same  opinion.  I  think 
the  use  of  the  word  "  occupier  in  sect.  6  (2)  of 
the  Rating  Act  1874  is  due  to  the  fact  that  the 
greater  part  of  the  legislation  as  to  poor  rates  is 
based  on  occupation,  and  so  sporting  rights  were 
considered  as  being  occupied.  The  Public  Health 
Act  1875  deals,  however,  with  the  occupation  of 
land,  and  it  is  only  the  person  who  occupies  the 
Land,  who  gets  the  benefit  of  the  reduction.  The 
respondent  here,  however,  is  the  statutory  occu- 
pier of  sporting  rights  and  not  the  occupier  of  the 
land  over  which  those  rights  exist. 

Kennedy,  J. — I  agree. 

Judgment  accordingly. 

Solicitors :  Church,  Adam*,  and  Prior,  for  C.  and 
W.  Trimmer,  Alton ;  Cunliffes  and  Davenport,  for 
Bailey  and  White,  Winchester. 


Tuesday,  March  1. 

(Before  Lord  Alvebstonb,  C.J.,  Wills  and 
Kennedy,  JJ.) 

Dunn  (app.)  v.  Holt  (resp.).  (a) 
Highway — Wilful  obstruction— No  obstruction  in 
fact— Truck  in  street  for  purpoie  of  cleaning 
house — Purpoie,  time,  and  apace  reasonable — 
Metropolitan  Police  Act  1839  (2  *■  3  Vict.  c.  47), 
«.  54. 

A  truck,  6ft.  long  by  2ft.  Sin.  wide,  containing  an 
apparatus  for  removing  dust  from  houses,  was 
placed  by  D.  in  a  highway  20ft.  wide  for  some 
/tours  while  the  dust  was  being  removed  from 
a  certain  house.  There  was  no  evidence  that 
anyone  was  incommoded  or  that  anyone  was  pre- 
vented from  passing  along  the  highway.  It  was 
found  as  a  fact  that  the  business,  purpose,  and 
time  selected  were  reasonable,  and  that  neither 
the  time  nor  the  space  occupied  were  excessive, 
but  that  the  system  of  cleaning  was  not  neces- 
sary to  the  ordinary  comfort  or  exigency  of  life 
and  was  still  in  the  experimental  stage,  and  that « 
the  noise  of  the  apparatus  and  the  collection  of 
sightseers  might  cause  discomfort  or  inconveni- 
ence to  the  occupiers  of  houses  and  people  using 
the  street. 

(a)  Ha  ported  by  W.  oa  B.  Hnmii.  Eaq..  B*rrUt«r-*l-L»w. 


!  Held,  that  there  was  no  evidence  of  wilful  obstruc- 
tion within  sect.  5i  (6)  of  the  Metropolitan  Police 
Act  1839. 

Case  stated  on  an  information  preferred  by  the 
respondent  against  the  appellant  under  sect.  54 
of  the  Metropolitan  Police  Act  1839  (2  St  3  Vict 
o.  47)  for  wilfully  causing  an  obstruction  in  a 
thoroughfare  by  means  of  a  truck. 

On  tbe  21st  April,  at  about  10.30  a,m.,  the 
appellant  caused  a  truck  to  be  brought  to  a  public 
thoroughfare  called  Trebovir-road,  and  caused  the- 
truck  to  be  placed  opposite  No.  7  on  the  carriage- 
way. 

The  truck  contained  an  apparatus  for  removing 
dust  from  and  cleaning  houses  and  their  furniture, 
carpets,  and  contents.  This  apparatus  consisted 
of  a  motor  driven  by  petrol,  wnich,  by  creating 
a  vacuum,  caused  the  aust  and  dirt  to  pass  from 
the  bouse  through  indiarubber  tubes  into  a  recep- 
tacle on  the  truck. 

The  indiarubber  tubes  were  passed  from  the 
truck  over  the  pavement  for  foot  passengers,  bnt 
in  such  a  manner  and  at  such  a  height  as  not  to 
interfere  with  any  persons  using  the  pavement  or 
carriage-way. 

The  noise  made  by  the  working  of  the  motor 
was  considerable,  and  not  unlikely  to  frighten 
horses  and  prevent  persons  driving  them  from 
passing  near. 

The  appellant  was  in  the  employment  of  the 
British  Vacuum  Gleaner  Company  Limited,  the 
owners  of  the  truck  and  apparatus,  who  were 
employed  by  the  occupier  of  the  house.  No.  7, 
Trebovir-road,  to  remove  the  dust  and  dirt  from 
and  clean  tbe  house  and  furniture,  carpets,  and' 
contents. 

Tbe  van  and  apparatus  remained  opposite  the 
house  from  10  30  am.  till  5.30  p.m.,  a  period 
of  seven  hours,  which  was  not  a  longer  time  than 
necessary  to  remove  the  dust  and  dirt  into  the 
receptacle  on  the  truck  and  to  clean  the  houBe 
and  contents.  The  dirt  and  duet  were  placed  in 
the  receptacle  on  the  truck  by  the  process,  which 
went  on  continuoasly.  The  truck  and  the  appa- 
ratus and  receptacle  containing  the  dust  was  then 
driven  away. 

Tbe  carriage-way  on  which  the  truck  stood  was 
30ft.  wide.  The  pavement  for  foot  passengers 
was  10ft.  wide.  The  extreme  length  of  the  truck, 
which  stood  lengthwise  beside  the  pavement,  was 
6ft.,  and  the  extreme  width  was  2ft  8in. 

Sufficient  width  of  carriage-way  was  left  to 
enable  vehicles  to.  pass,  and  there  was  no  evidence 
that  anyone  was  actually  prevented  from  passing 
along  the  street,  or  that  any  individual  was 
incommoded. 

It  was  proved  that  during  the  period  between 
the  1st  June  1903  and  the  2nd  July  1903,  721 
houses  in  the  London  area  alone  had  been  cleaned 
by  tbe  British  Vacuum  Cleaner  Company  in  the 
above  manner. 

It  was  contended  on  the  part  of  the  respondent 
that  tbe  acts  of  the  appellant  amounted  to  wilfully- 
causing  an  obstruction  in  a  thoroughfare  by  the 
means  specified  in  sect.  54  (6)  of  2  &  3  Vict  c.  47. 

It  was  contended  on  behalf  of  the  appellant 
that  he  was  not  liable  to  be  convicted  of  the 
offence  with  which  be  was  charged,  because 
the  facts  proved  did  not  show  that  the  appel- 
lant  did  wilfully  cause  an  obstruction  or  allow 
the  truck  to  stand  longer  than  was  necessary  for 
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loading  or  unloading ;  that  the  appellant  being 
employed  by  the  occupier  of  the  house,  No.  7, 
Trebovir-road,  for  the  purpose  of  removing  the 
dust  and  dirt  from  and  cleaning  the  house  and 
content*  in  a  reasonable  and  proper  manner,  and 
having  kept  the  truck  in  Trebovir-road  for  no 
longer  time  than  was  reasonably  necessary  for 
such  purposes,  this  was  a  reasonable  and  proper 
user  of  the  highway,  and  the  appellant  had  not 
wilfully  obstructed  the  thoroughfare  within  the 
meaning  of  the  section. 

It  was  further  contended  by  the  appellant  that 
the  act  of  removing  the  dust  and  dirt  from  the 
house  to  the  receptacle  upon  the  truck  by  means 
of  the  vacuum  apparatus  was  a  loading  of  the 
dnBt  and  dirt  upon  the  truck. 

It  was  further  contended  upon  behalf  of  the 
appellant  that  the  obstruction  referred  to  in  the 
section  is  an  actual  obstruction  rendering  the 
passage  through  the  thoroughfare  impossible  or 
troublesome. 

It  appeared  to  the  magistrate  that  the  acts  of 
the  appellant  as  constituting  a  voluntary  in- 
fringement upon  the  public  right  of  free  passage 
amounted  to  wilful  obstruction  within  2  &  3  Vict, 
c.  47,  b.  54  (6),  unless  they  could  be  justified  as  a 
reasonable  temporary  appropriation  by  him  of 
part  of  the  roadway  for  a  reasonable  purpose  of 
business,  unaccompanied  by  any  unreasonableness 
in  the  time  chosen  for  the  operations,  substantial 
excess  in  the  time  or  Bpace  occupied  by  them, 
existence  of  undue  noise  or  crowd  arising  from 
them,  or  other  elements  converting  them  into  a 
common  law  nuisance,  regard  being  had  to  the 
incidents  of  everyday  life. 

In  bis  opinion  upon  the  evidence  (1)  the  busi- 
ness purpose  was  in  itself  reasonable ;  (2)  the 
time  selected  for  the  operation  was  reasonable ; 
(3)  neither  the  time  nor  space  occupied  by  it  was 
ive;  (4)  on  the  other  band,  the  system  of 


carpet  cleaning  involved  was  in  no  sen  ho  necessary 
to  the  ordinary  comfort  or  exigency  of  life ;  (5)  it 
is  still  in  the  experimental  stage,  and  cannot  be 
regarded  as  an  incident  of  everyday  life;  (6)  the 

{) resent  noise  of  the  machinery  used  and  the  col- 
ection  of  sightseers  attracted  by  the  working  of 
it  are  or  may  be  prod  active  of  discomfort  and  incon- 
venience to  occupants  of  houses  and  people  using 
the  streets  which  can  scarcely  be  dismissed  as 
trivial  or  unsubstantial.  He  further  did  not  adopt 
the  contention  that  the  removal  of  dust  in  the 
receptacle  was  a  "  loading  "  within  the  first  part 
of  sect.  54  (6),  both  because  the  information  was 
founded  on  the  second  part  of  the  section  and 
because  be  thought  tbe  removal  of  the  dust  was 
a  mere  secondary  incident  in  the  operations. 

On  the  above  grounds  he  came  upon  the  whole 
to  the  conclusion  that  the  appellant  had  not  made 
out  any  legal  justification  for  bis  appropriation 
of  the  roadway,  and  he  accordingly  convicted 
him. 

By  the  Metropolitan  Police  Act  1839  (2  &  3 
Vict,  c.47),  s.  54: 

Every  person  shall  be  liable  to  a  penalty  of  not  mors 
than  m«.  who  within  the  limits  of  the  metropolitan 
police  diatriat  shall  in  any  thoroughfare  or  pnblio  place 
commit  any  of  the  following  offenoes  ;  (that  is  to  say) 
(6)  Every  person  who  shall  cause  any  oart, 
public  carriage,  sledge,  traok,  or  barrow,  with  or  withont 
horses,  to  stand  any  longer  than  may  bo  nsosssary 
for  loading  or  unloading,  or  for  taking  np  or  Betting 

for 


hire  in  any  place  not  forbidden  by  law,  or  who  by  means 
of  any  oart,  carriage,  sledge,  truck,  or  barrow,  or 
any  horse  or  other  animal  shall  wilfully  interrupt  any 
pnblio  crossing,  or  wilfully  cause  any  obstruction  in  any 
thoroughfare 

Danckwtrtt,  K.C.  OR.  E.  Vaughan  Williams 
and  D.  H.  Crompton  with  him)  for  the  appellant. 
— The  conviction  was  wrong,  for  before  the 
magistrate  could  convict  he  must  find  that  there 
was  a  material  obstruction — that  is,  a  common 
law  obstruction : 

Original  Hartlepool  Collierit$  Company  v.  Oibb, 
36  L.  T.  Rep.  433;  5  Ch.  Dir.  713. 

Each  case  must  be  considered  on  its  merits,  and 
no  limit  is  placed  by  sect.  54  (6)  of  the  Metro- 
politan Police  Act  1839  as  to  what  is  a  necessary 
time  for  loading  and  unloading.  A  pantechnicon 
van  might  stand  outside  a  house  all  day  and  be 
much  more  of  an  obstruction  than  this  truck, 
but  it  could  not  be  suggested  that  proceedings 
ought  to  be  taken  for  that.  If  tbe  use  of  the 
highway  is  reasonable  and  the  space  occupied  not 
excessive  there  can  be  no  offence. 

Macmorran,  K.C.  (Arthur  Gill  with  him)  for 
the  respondent. — Everybody  has  a  right  to  a  free 
and  uninterrupted  use  of  the  whole  of  the  high- 
way, and  it  is  no  answer  to  say  that  persons  by 
going  round  any  obstruction  could  get  past.  He 
referred  to 

Attomey-General  v.  Brighton  and  Hove  Co'Operativt 
Supply  Attociation,  81  L.  T.  Rep.  762;  (1900) 
1  Ch.  276  ; 

Horner  v.  Cadman,  54  L.  T.  Rep.  421 ;  16  Cox 

C.  C.  51 ; 

CaeUeo  Veitry  v.  Stoddard,  43  J.  P.  782. 

What  the  appellant  claims  here  is  to  practically 
carry  on  his  business  in  tbe  highway.  The  con- 
viction was  right  and  should  be  affirmed. 

Lord  Alvebstone,  C.J. — I  think  that  every 
case  of  this  kind  where  a  person  is  summoned  for 
wilfully  causing  an  obstruction  to  a  thoroughfare 
must  depend  upon  its  particular  facts,  and  I  have 
not  the  least  intention  of  expressing  any  opinion 
that  people  have  a  right  of  appropriating  a  street 
for  the  purpose  of  carrying  on  their  business,  or 
that  this  company  or  anybody  else  have  any  ritf  lit 
to  put  their  machinery  in  the  street  anywhere,  or 
that  it  may  not  be  a  wilful  obstruction.  All  I 
say  is  that  the  magistrate  seems  to  me  to  have 
stated  facts  to  show  that  there  was  no  evidence  of 
an  offence  under  this  statute.  He  first  finds  that 
nobody  was  in  fact  obstructed ;  be  then  gives 
the  width  of  the  street,  and  that  some  2ft.  8in. 
or  2ft.  lOin. — I  think  it  is  out  of  a  width  of  30ft. 
— were  obstructed  for  some  hours  in  the  day.  I 
do  not  want  to  deal  with  this  case  in  detail,  which 
comes  from  a  very  experienced  magistrate, 
because  he  says  how  he  finds.  He  says  he  finds 
the  business  purpose  was  in  itself  reasonable — 
that  is,  it  was  reasonable  to  have  tbe  house 
cleaned  at  that  time ;  the  time  selected  for  the 
operation  was  reasonable;  neither  the  time  nor 
space  occupied  by  it  was  excessive.  On  the 
other  hand,  the  system  of  carpet  cleaning  involved 
was  in  no  sense  necessary  to  the  ordinary 
*comfort  or  exigency  of  life ;  it  is  still  in  tbe 
experimental  stage,  and  cannot  be  regarded  as  an 
incident  of  everyday  life  ;  the  present  noise  of 
tho  machinery  used  and  the  collection  of  sight- 
seers attracted  by  the  working  of  it  are  or  may 
be  productive  of  discomfort  and  inconvenience  to 
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occupants  of  housea  and  people  using  the  streets, 
Ac.  It  seems  to  me  all  those  three  things  might 
be  very  material  indeed  if  he  was  dealing  with  a 
case  where  in  fact  he  was  able  to  say  there  had 
been  wilful  obstruction,  or  that  the  people  or 
the  road  had  been  wilfully  obstructed,  but  it 
seems  to  me,  having  found  as  he  has  that  it  was 
a  reasonable  use  and  there  was  no  obstruction  in 
fact,  that  to  nullify  the  effect  of  those  findings 
by  saying  that  it  was  experimental  or  had  not 
become  part  of  the  ordinary  comfort  and  exigency 
of  life  is  applying  a  test  which  ought  not  to  be 
applied.  I  think  that  in  this  case  there  was  no 
evidence  of  a  wilful  obstruction  of  the  highway. 
I  desire  to  repeat  that  I  do  not  want  aaytbing  I 
say  to  suggest  or  indicate  that  the  company  have 
the  right  of  carrying  on  tbeir  business  in  every 
highway,  or  to  appropriate  any  part  of  the  high- 
way independently  of  the  inconvenience  oaused 
to  other  people.  I  think  in  this  caie  there  was 
no  evidence  on  which  we  can  properly  find  that 
there  was  wilful  obstruction  of  the  highway  under 
sub-sect.  6  of  sect.  54  of  the  Metropolitan  Police 
Act,  and  I  think  the  appeal  should  be  allowed. 

Wills,  J. — I  agree. 

Kennedy,  J. — I  am  of  the  sama  opinion.  It 
appears  to  me  that  it  must  in  each  case  be  a 
question  of  degree,  and.  therefore,  in  this  case, 
in  order  that  we  miy  do  as  I  concur  with  my 
Lord  and  Wills,  J.  we  ought  to  do — namely, 
reverse  the  decision— let  ub  see  whether  there  was 
anytbing  to  show  such  circumstanr-es  as  justify 
the  magistrate  finding  as  he  did.   I  think,  from 
the  very  fair  and  full  way  that  the  case  is  stated, 
we  have  the  means  of  seeing  that  there  was 
nothing  which  ought  to  have  led  to  this  convic- 
tion on  the  facts.    The  learned  magistrate  has 
given  us  some  reasons  which  do  not,  I  confess, 
seem  to  be  applicable.    I  do  not  tbink  the  noise 
of  the  machinery  used,  so  as  to  possibly  cause 
discomfort  and  inconvenience  to  occupants  of 
neighbouring  houses,  is  an  obstruction  of  a  high, 
way,  or  is  an  element  of  the  obstruction  of  a  high- 
way.  Of  course,  if  it  causes  a  crowd,  it  would  be 
otherwise.   So,  in  the  same  way,  I  do  not  think  it 
is  very  relevant  to  consider  that  the  system  of 
carpet  cleaning  involved  is  not  necessary  to  the 
ordinary  comfort  or  exigency  of  life.   If  that  is 
to  be  considered,  it  is  prohibitive  of  every  new 
invention  of  the  sami  kind,  if  thare  could  be  any 
justification  to  bring  machinery  there  to  clean 
carpets.    It  must  be  a  matter  of  degree  to  justify 
a  conviction  for  wilful  obstruction  of  a  highway, 
and  when  it  is  said  by  Mr.  Macmorran  in  his 
argument  that  a  trader  has  not  got  a  right  to  use 
the  streets  for  part  of  his  trade,  in  a  degree 
we  all  know,  living,  as  we  have  to  live,  in  a  city, 
and  making  reasonable  allowance  for  reasonable 
conduct,  that  there  are  people  who,  in  selling 
things,  do  pass  their  trucks,  I  should  think,  down 
every  street  in  London,  certainly  in  the  west  of 
London,  and,  if  they  do  not  stop  too  long,  1  do 
not  think  you  should   condemn  them  because 
while  a  customer  comes  to  them  they  are  using 
the  street  for  their  trade.   This  is  a  big  machine 
and  a  novel  one,  and  might  be  a  nuisance  if  used 
differently  to  the  way  in  which  the  magistrate  has 
stated  it  nas  been  used  on  this  occasion  in  this 
place.  Appeal  allowed. 

Solicitors:  Hasties ;  Wontn^r  and  Sons. 


March  9  and  10. 
(Before  Channell,  J.) 
Mount  Lyell  Mining  and  Railway  Com- 
pany Limited  r.  Commissioners  of  Inland 
Revenue,  (a) 

Revenue — Stamp  duty— Company — English  deben- 
ture—'Colonial  debenture — Substituted  security 
—Stamp  Act  1891  {54  &  55  Vict.  c.  39).  schedule, 
"  Marketable  security  "  (3)  (4) ;  s.  82. 

A  colonial  company  was  formed  for  the  purpose  of 
taking  over  the  asset*  and  liabilities  of  an 
English  company,  and  by  agreement  the  holders 
of  debentures  in  the  English  company  delivered 
them  up,  and  accepted  in  lieu  thereof  debentures 
of  an  equivalent  amount  in  the  colonial  com- 
pany. 

Held,  that  these  debentures  in  the  colonial  com- 
pany were  not  "  given  in  substitution  for  a  like 
security"  within  the  Stamp  Act  1891,  schedule, 
"  Marketable  security  "  (4). 

Case  stated  by  Commissioners  of  Inland  Revenue. 

In  1899  the  North  Mount  Lyell  Copper  Com- 
pany Limited  (hereinafter  called  the  North 
Company),  being  a  company  registered  under 
the  Companies  Acta  1862  to  1893,  issued  under 
the  seal  of  the  company  a  series  of  debentures  of 
varying  amounts,  whereby  they  promised  to  pay 
to  bearer,  or,  when  registered,  to  the  registered 
bolder,  the  respective  amounts  thereof. 

In  order  to  secure  such  debentures  a  trust  deed 
was  on  the  7th  Dec.  1898  executed  between  the 
North  Company  of  the  one  part  and  General  Sir 
Hugh  Gough  and  William  Jacks  (a*  trustees  for 
the  debenture-holders)  of  the  other  part,  con- 
taining che  conditions  usual  in  such  trust  deeds. 

By  an  agreement,  dated  the  22nd  May  1903, 
made  between  a  company  called  the  Mount  Lyell 
Mining  anl  Railway  Company  Limited  (being  a 
company  registered  under  the  laws  of  the  State 
of  Victoria)  of  the  one  part  and  the  North  Com- 
pany of  the  other  part  it  was  provided  that  a  new 
company  should  be  incorporated  to  take  over  the 
assets  and  liabilities  of  the  companies  parties 
thereto,  including  the  liability  ox  the  North 
Company  to  the  debenture-holders,  to  whom 
debentures  in  the  new  company  were  to  be  given 
as  therein  provided. 

By  a  subsidiary  agreement,  dated  the  18th 
June  1903,  mide  between  Daniel  James  Mackay 
(on  behalf  of  all  the  holders  of  the  outstanding 
debentures  of  the  Njrth  Company)  of  the  one 
part  and  the  North  Company  of  the  other  part, 
it  was  (amongst  other  things)  provided  that  every 
holder  of  debentures  of  the  North  Company 
should  deliver  up  the  debentures  held  by  him  and 
accept  in  lieu  thereof  debentures  of  an  equivalent 
amount  in  the  new  company  to  ba  formed  as 
aforesaid;  such  debentures  were  to  be  framed 
and  secured  as  therein  mentioned,  and  by  clause  5 
the  delivery  of  such  substituted  debentures  was 
to  be  accepted  in  satisfaction  of  the  liability  of 
the  North  Company  to  him  under  the  debenture 
trust  deed  and  debentures. 

By  an  agreement  dated  the  *Jth  Aug.  1903,  and 
made  between  the  aforesaid  Mount  Lyell  Mining 
and  Railway  Company  Limited,  of  the  State  of 
Victoria,  of  the  first  part,  the  North  Company  of 
the  second  part,  and  Alfred  Mellor,  on  behalf  of 
a  new  company  which  it  was  contemplatel  should 

(a)  BcporMd  bf  W.  on  B.  uunar,  £»q.,  B»rrUUr-»l-L*w. 
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bo  formed  under  the  laws  of  the  State  of  Victoria, 
under  the  atjle  of  the  Mount  Lyell  Mining  and 
Railway  Company  Limited  (the  appellant  com- 
pany) of  the  third  part,  it  was  agreed  to  sell  the 
respective  undertakings  of  the  old  companies  to 
the  appellant  company  when  incorporated,  and  as 
to  the  asset*  of  the  said  North  Company  subject 
to  the  existing  mortgage  debentures  to  b9  satisfied 
by  the  issue  of  debentures  of  the  appellant  com- 
pany as  therein  provided. 

On  the  11th  Aug.  1903  the  appellant  company 
was  duly  incorporated  under  the  laws  of  the  State 
of  Victoria,  in  the  Commonwealth  of  Australia, 
and  by  deed  of  that  date  it  duly  adopted  under 
seal  the  last-mentioned  agreement. 

A  bolder  of  one  of  the  above-mentioned  deben- 
tures  issued  by  the  North  Company  surrendered 
such  debenture  at  the  office  of  the  appellant 
company  in  London,  and  in  lieu  thereof  received 
the  debenture  under  the  seal  of  the  appellant 
company  which  is  the  subject  of  adjudication. 
In  accepting  such  new  debenture  he  acted  under 
the  agreement  of  the  18th  June  1903,  and  he 
thereby  released  and  gave  up  all  right  against  the 
North  Company  and  all  rights  in  respect  of  the 
first -mentioned  debenture. 

The  appellant  company  contended  that  the 
instrument  in  question  falls  to  be  charged  only 
with  substituted  security  duty  at  the  rate  of  6a. 
for  every  20/.  thereof. 

The  commissioners,  being  of  opinion  that  the 
instrument  in  question  was  a  marketable  security, 
being  a  security  transferable  by  delivery,  and 
bearing  date  after  the  6th  Aug.  1S85,  by  reference 
to  the  heading  "  Marketable  Security "  sub- 
head (3)  in  the  first  schedule  to  the  Stamp  Act 
1S91,  and  that  it  was  not  within  the  fourth  sub- 
head of  that  beading,  assessed  the  duty  at  1«.  for 
every  101.  and  for  every  fractional  part  of  101.  of 
the  money  thereby  secured — in  all,  11*. 

By  the  Stamp  Act  1891  (54  &  o5  Vict.  c.  39), 
schedule,  "  Marketable  security  "  : 

.  .  .  (3)  Marketable  security  (exoept  a  colonial 
Government  seouritj)  being-  a  security  transferable 
by  delivery  and  bearing  date  or  signed  or  offered 
for  snbaoription  after  the  6th  August  1885.  For 
every  101.,  and  also  for  any  fractional  part  of 
10{.,  of  tbe  money  thereby  seen  red,  It.  (4)  Mar- 
ketable seourity  (exoept  a  colonial  Government  aeon, 
rity)  being;  such  seourity  as  last  aforesaid  given  in 
substitution  for  a  like  seourity  duly  stamped  in  con- 
formity with  the  law  in  force  at  the  timo  when  it 
became  Bubject  to  duty.  For  every  201.,  and  also  for  any 
fractional  part  of  LiUi  .,  of  the  money  thereby  secured, 
6d. 

And  by  sect  82 : 

(1)  Marketable  securities  for  tbe  purpose  of  the  obarge 
of  duty  thereon  include  (a)  a  marketable  security  by  or 
on  behalf  of  any  company  or  body  of  persons  oorporate 
or  uninoorporate  formed  or  established  in  the  United 
Kingdom ;  and  (t>)  a  marketable  seourity  by  or  on 
behalf  of  any  foreign  State  or  Government  or  foreign  or 
colonial  or  municipal  body,  corporation,  or  company 
(hereinafter  called  a  foreign  seourity)  bearing  date  or 
signed  after  the  3rd  day  of  June  1862 — (i.)  Which  is 
made  or  issued  in  the  United  Kingdom  ;  or  (ii.)  which 
though  originally  issued  out  of  tbe  United  Kingdom 
has  been  after  the  6th  Aug.  1885  or  is  offered  for  subscrip- 
tion and  given  or  delivered  to  a  subscriber  in  the  United 
Kingdom ;  or  (iii.)  which,  the  interest  thereon  being 
payable  in  the  United  Kingdom,  is  assigned,  transferred, 
or  in  any  manner  negotiated  in  the  United  Kingdom ; 
(e)  a  marketable  security  by  or  on  behalf  of  any  colonial 


Government  whioh  if  the  borrower  were  a  foreign 
Government  would  be  a  foreign  sect  rity  (hereinafter 
celled  a  colonial  Government  seourity). 

W.  F.  Hamilton,  K.C.  and  E.  J.  Elgood  for  tbe 
appellanta.  —  Tbe  debenture  in  question  was 
"  given  in  substitution  for  a  like  security  " — that 
is,  given  in  lieu  of  or  in  place  of.  The  security 
need  not  be  in  tbe  same  company,  but  the  words 
"  in  substitution  "  are  used  in  tbe  same  sense  as 
they  are  used  in  sect.  1  of  the  Stamp  Act  1891, 
which  says  that  the  duties  to  be  charged  are  to 
be  in  substitution  for  those  heretofore  chargeable. 
The  new  security  takes  the  place  of  th*  old  one. 
and  so  must  be  in  substitution.  This  case  is  very 
different  to  City  of  London  Brewery  Company  v. 
Commissioner*  of  Inland  Revenue  (79  L.  T.  Rep. 
648 ;  (1899)  1  Q.  B.  121),  for  there  the  old  security 
still  existed,  and  it  could  not  be  said  that  the  new 
one  was  in  substitution. 

The  Attorney-General  (Sir  R.  Finlay.  K.C.)  and1 
Rowlatt  for  the  respondents.— This  in  one  sense 
may  be  a  security  given  in  substitution,  but  it 
cannot  be  said  that  a  colonial  security  given  for 
an  English  security  is  a  security  given  in  subeti- 
tion  for  a  like  security.  It  is  a  new  security,  for 
there  is  a  new  debtor.  It  is  a  novation,  not  a 
substitution.  Sect.  82  of  the  Stamp  Act  1891 
shows  a  difference  is  drawn  by  the  statute 
between  an  English  and  a  colonial  marketable 
security.  The  appellants  desire  to  read  "  given  in, 
substitution  "  as  "  taken  in  substitution." 

W.  F.  Hamilton,  K.C.  in  reply. 

Channbll,  J. — In  this  case  I  am  not  at  all1 
anxious  to  decide  questions  which  I  think  I  have 
not  necessarily  to  decide.  There  are  some  portions' 
of  tbe  Attorney-General's  argument  which  I 
confess  I  am  not  prepared  to  accept  without 
further  consideration.  They  may  be  correct.  It 
may  be  that  I  personally  have  formed  an  alto- 
gether erroneous  view  of  what  is  meant  by 
"  substitution "  in  the  Stamp  Act  1891.  I 
gave  my  opinion  once  before  in  one  of  these 
cases  —  City  of  London  Brewery  Company  v. 
Commissioner*  of  Inland  Revenue  (tup.) — and  T 
was  corrected  by  the  Court  of  Appeal.  I  confess 
I  do  not  understand  fully  the  grounds  of  that 
decision.  I  understand  one  of  the  grounds,  but 
tbe  other  one  I  do  not  quite  understand,  so  it 
may  be  I  take  an  erroneous  view  of  the  matter. 
Consequently  I  do  not  propose  to  decide  or  say 
anything  one  way  or  the  other  about  one  of  the 
points  that  the  Attorney-General  has  raised,  and 
which  he  says  will  govern  a  great  many  oases — 
namely,  as  to  the  distinction  between  giving  and 
taking  in  substitution.  I  think  I  have  to  look  at 
the  exact  wording  of  this  schedule,  and  it  is, 
"  Marketable  security  except  a  colonial  Govern- 
ment  security  being  such  security  as  last  afore- 
said given  in  substitution  for  a  like  seourity." 
The  points  that  I  do  not  feel  sure  about  are  that 
there  is  any  "  giving  in  substitution  "  and  "  taking 
in  substitution,"  and  so  on.  Those  are  the  points, 
and  I  give  no  decision  one  way  or  the  other.  But 
it  must  be  for  a  "  like  security  "  duly  stamped, 
and  it  seems  to  me  that  "  like  security,"  occurring 
where  it  does  in  the  schedule  to  this  Stamp  Act, 
means  "  for  a  security  which  is  like  this  one  for 
the  purpose  of  stamping."  When,  however,  you 
see  that  one  of  these  is  a  debenture  of  an 
English  company  and  tbe  other  of  a  colonial 
company,  and  that  under  sect.  82  of  the  Stamp 
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Act,  although  when  stampable  may  be  stamped 
with  the  same  amount  of  stamp,  yet  nevertheless 
the  considerations  under  which  they  become  liable 
to  a  stamp  are  not  the  same,  it  seems  to  tne 
that  there  is  a  difficulty  in  holding  that  the  one 
security  is  a  like  security  with  the  other  for  stamp 
purposes.  On  that  ground  I  think  I  must  hold 
that  this  is  not  a  substituted  security.  I  say 
nothing  about  the  other  points  one  way  or 
another. 

Appeal  dismissed.   Judgment  for  the  Crown. 

Solicitors:  James  White  and  Leonard ;  Solicitor 
of  Inland  Revenue. 


March  10  and  11. 
(Before  Channell,  J.) 
Attobney-Gkneral  v.  Chamberlain  and 

OTHERS,  (a) 

Revenue — Estate  duly — Settlement  estate  duty — 
Precatory  trust — Letter  with  wishes  of  testator 
—Finance  Act  189-4  (57  &  58  Vict.  c.  30), 
m.  1,  2  (1)  (c),  5  (1). 

N.  C,  by  hit  will  dated  the  13lh  Dec.  1901,  devised 
and  bequeathed  all  hie  estate  and  effects  of  every 
description  to  hit  brother,  C.  T.  C-,  absolutely, 
and  he  appointed  his  said  brother,  H.  J.  M.,  and 
C.  O.  executors  and  trustees  of  his  will. 

On  the  llth  Jan.  1902  N.  C.  signed  a  document  or 
letter  {which  has  not  been  admitted  to  probate) 
which  was  headed  :  "  Instructions  to  my 
executors  Crawford,  Morgan,  and  Gasquet. — 
Dear  Brother  Crawford  (T  dictated  this  to 
Gasquet), — Like  many  others  who  have  gone 
before  me,  I  have  failed  to  make  provision  for 
the  distribution  of  my  properly  amongst  my 
relatives  and  f  riends  before  it  became  too  late  to 
do  it  with  care.  For  this  reason  I  have  left  all 
my  estate  to  you  in  the  fullest  reliance  that  you 
wtll,  as  far  as  possible  and  to  the  uttermost, 
carry  out  any  wish  that  I  may  express  in  writing 
now  or  later,  or  which  may  be  conveyed  to  you 
verbally  by  Gasquet  or  my  good-hearted  cousin 
Henry.  1  have  made  a  settlement  on  P.  D. 
which  should  suffice  fw  him  in  the  struggle  of 
life  which  we  all  have  to  face.  At  regards  our 
family,  you  will  be  the  best  judge  how  and  when 
a  suitable  distribution  should  be  made.  I  do 
not  fetter  your  discretion  in  any  way.  You  are 
an  old  man,  and  therefore  do  not  delay  the  dis- 
tribution." And  then  followed  directions  as  to 
the  disposal  of  certain  property  and  amounts  to 
be  paid  to  certain  persons.  The  document  con- 
cluded :  "  Finally,  these  are  the  instructions 
referred  to  in  my  will.  They  are  not  in  any 
way  to  fetter  Crawford,  and  may  probably  be 
added  to  if  I  am  spared,  or  I  may  carry  some 
out  in  my  own  lifetime." 

A  copy  of  this  document  was  sent  to  C.  T.  C,  who, 
on  the  Uth  Jan.  1902,  wrote  to  C.  G.  a  letter  in 
which  he  said :  "All  I  wish  to  say  now  is  that 
every  wish  expressed  by  my  brother  shall  be 
carried  out  to  the  very  fullest  extent  so  far  as  I 
am  concerned,  and  as  far  as  aU  we  three 
executors  are  concerned,  for  hit  wishes  are 
sacred,  every  word." 

The  effect  of  this  letter  was  communicated  to  N.  C. 

2f.  C.  died  on  the  18th  Feb.  1902,  and  his  will  was 

(■)  Beported  by  W.  OS  B  BaassST,  Esq.,  Barrister-* t-Law. 


proved  by  all  the  executors,  and  estate  duty  and 
legacy  duty  was  paid  on  his  estate,  including  sums 
given  or  settled  by  the  testator  within  twelve 
months  of  his  death. 

C.  T.  C.  took  possession  as  beneficial  owner  of  the 
residuary  personal  estate  and  of  the  freehold  and 
leasehold  estate  of  N.  C-,  and  he  made  on  the 
13th  May  1902  (within  twelve  months  next 
before  hit  death)  a  settlement  of  5CKXM.  on  each 
of  his  four  nephews  and  niece.  C.  T.  C.  also 
gave  and  paid  otfter  sums  to  various  persons 
in  accordance  with  the  instructions  in  the  letter 
of  the  Uth  Jan.  1902. 

C.  T.  C.  died  on  the  13tk  Dec.  1902. 

Held,  that  no  trust  was  created,  and  that  the 
settlement  of  50001.  so  made  was  a  gift  made  by 
C.  T.  C.  within  twelve  months  of  his  death,  ana 
so  estate  duty  and  settlement  estate  duty  were 
payable  in  respect  thereof. 

Information. 

Field- Marshal  Sir  Neville  Bowles  Chamberlain, 
G.O.B.,  G.C.S.I.,  of  Lordswood,  near  Southamp- 
ton, by  bis  will,  dated  the  13th  Dec.  1901,  devised 
and  bequeathed  all  his  estate  and  effects  of  every 
description  to  his  brother,  General  Sir  Crawford 
Trotter  Chamberlain,  his  heirs,  executors,  and 
administrators,  absolutely,  but  if  be  should  die  in 
the  lifetime  of  the  testator,  or  become  from  any 
reason  incapable  of  managing  bis  affairs  (the 
decision  of  the  testator's  executors  thereon,  or 
that  of  a  majority,  to  be  final),  the  testator 
directed  his  executors  to  hold  his  estate  and  effects 
upon  such  trusts  as  he  should  at  any  time  make 
known  to  them,  and  the  testator  appointed  his 
brother  Sir  Crawford  Trotter  Chamberlain, 
Henry  John  Morgan,  and  Charles  Gasquet 
executors  and  trustees  of  his  will. 

On  the  llth  Jan.  1902  the  testator  signed  the 
following  document  or  letter  (which  has  not  been 
admitted  to  probate) : 

Instructions  to  my  exooators  Crawford,  Morgan,  and 
Qaequet.— Dear  Brother  Crawford  (I  dictated  this  to 
Gasquet),— (1)  Like  many  others  who  bate  gone  before 
me,  I  have  failed  to  make  provision  for  the  distribution 
of  my  property  amongst  my  relatives  and  friends  before 
it  has  become  too  late  to  do  it  with  care.  For  this 
reason  I  have  left  all  my  estate  to  yoa  In  the  fullest 
reliance  that  you  will  as  far  at  possible  and  to  the 
utteraoet  carry  oat  any  wish  that  I  may  express  in 
writing  now  or  later,  or  which  may  be  oonveyed  to  you 
verbally  by  Gasquet  or  my  good -hearted  ccuain  Henry. 
I  have  made  a  settlement  on  P.  D.  whiah  should  suffice 
for  him  in  the  struggle  of  life  which  ws  all  have  to 
faoe.  As  regards  our  family,  you  will  be  the  beat  judge 
how  and  when  a  suitable  distribution  should  be  made. 
I  do  not  fetter  your  discretion  in  any  way.  You  are  an 
old  man,  and  therefore  do  not  delay  the  distribution. 
I  should  like  you  to  prefer  those  who  are  least  likely  to 
be  well  off.  Keep,  of  course,  anything  for  yourself.  As 
Sir  Henry  Chamberlain  is  what  is  usually  called  the  head 
of  the  family  and  is  not  well  off,  I  should  like  him  to  have 
20001.  It  may  be  desirable  to  tie  up  Hetty's  share. 
(2)  I  wish  to  be  cremated  and  my  remains  interred  in 
my  wife's  grave  at  Bow&hams  with  as  little  expense 
and  ostentation  as  possible.  (3)  I  wish  the  following 
amounts  to  be  paid  to  my  servants.  (Here  followed 
the  names  of  various  persons  and  the  amount  each 
person  was  to  receive.)  (4)  Decorations  belonging  to 
the  Crown  to  be  returned  according  to  custom.  (5) 
My  journals,  letters  (especially  those  oopied  by  my 
Bister  Harriet),  and  other  papers  relating  to  my  career, 
opinions,  or  official  life  (amongst  which  I  most  value  the 
general  order  of  Lord  Lawrence,  Vioeroy  when  I  left  in 
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India  in  18<»4,thn  Uat  bring  my  Magna  Chart*) — all  these 
for  my  uepbew  Neville  Fitzgerald  to  use  a*  he  think i  fit. 
(6)  The  sword  I  used  in  the  first  Afghan  war  is  for 
Harry'*  younger  eon.  Neville  Graham.  (7)  The  rifle 
given  me  by  tbe  Dnko  of  Edinburgh  ie  for  Neville 
Fitzgerald.  (S)  My  Field- Marshal  baton  ie  for  Harry, 
aleo  large  photograph.  My  watch  and  one  of  the  clock* 
for  P.  I>.  (9)  The  pioture  of  tbe  Nile  for  tbe  Naval  and 
Military  Club.  Henry  Morgan,  u*  executor,  10001  The 
following  charitable  legaoiee  (not  to  be  paid  if  I  have 
done  eo  whilst  living) «  (a)  Britiah  and  Foreign  Unitarian 
Association  (receipt  of  the  treaenrer  to  be  a  good  die* 
charge),  100CI. :  (b)  Chnroh  of  the  Saviour,  London-road, 
Southampton,  10001.,  to  be  paid  to  the  troateee  of  tbe 
church ;  (c)  Queen'a  Jubilee  Institute  for  Nuraee, 
Southampton,  1000J- ;  (d)  South  Hants  and  Southamp- 
ton Hospital,  10O01.  (Here  followed  oertain  legaoiee 
to  various  persons.)  (10)  To  the  School  for  Officers' 
l>aaghters,  I.     Finally,  these  are  tbe  instructions 

referred  to  in  my  will.  Tbey  are  not  in  any  way  to 
fetter  Crawford,  and  may  probably  be  added  to  if  I  am 
spared,  or  I  may  carry  acme  ont  in  my  own  lifetime. 
— Lordawood,  January  11,  19012.— (Signed)  Nkvilli 
Chamberlain. 

A  copy  of  this  document  or  letter  was  sent  to 
Sir  Crawford  Trotter  Chamberlain,  who  wrote 
the  following  letter  to  the  defendant  Charles 
Gasquet : 

Villa  dea  Chamerope,  Cannes,  Mth  January  1902.— 
Dear  Mr.  Uasquet.— Last  evening  I  reoeived  from  Henry 
Morgan  a  copy  of  the  letter  addreeeed  to  me  by  ray 
brother,  dictated  by  bim.  H  M.  ask*  me  to  acknow- 
ledge it  to  yourself,  and  to  make  any  euggeationa.  All 
I  wiah  to  aay  now  is  that  every  wish  expreaaed  by  my 
brother  shall  be  carried  out  to  the  very  fullest  extent  so 
far  aa  I  am  concerned,  and  as  far  as  we  all  three 
executors  are  concerned,  for  his  wishes  are  aaored,  every 
word.  Ill  aa  I  fear  be  is,  I  hope  and  pray  that  he  may 
yet  be  spared  and  recover,  and  that  it  may  be  long  ere  a 
will  ahall  be  useful.  He  baa,  I  am  aure,  ■  offered 
awfully,  and  it  has  been  great  pain  to  me  not  to  be  able 
to  go  to  him  a*  my  heart  longs  to  do.  Lady  C.  ia  in 
very  delicate  health  and  a  great  invalid  at  present,  and, 
nnleaa  Sir  Neville's  condition  waa  euoh  as  to  make  my 
travelling  at  thia  season  a  necessity,  I  am  hardly  justified 
in  running  the  ri»k,  for  I  am  under  a  doctor'a  hands 
jast  now.  but  nothing  very  special.  Please  do  not  let 
Sir  N  know  this  if  yen  feel  it  right  to  let  bim  know  vou 
have  heard  from  me  of  my  aoceptanoe  to  tbe  very  follest 
of  the  tmet  he  has  reposed  in  me.— With  every  good 
wish  to  yourself,  yours  sinceroly  (ed.)  C.  T.  Chambkh- 
lain. 

The  effect  of  tbe  foregoing  letter  of  the  14th 
Jan.  1902  was  communicated  (so  far  as  tbe  writer 
desired  it  should  be)  to  the  testator,  Sir  Neville 
Bowie*  Chamberlain. 

After  the  lettor  of  the  lltb  Jan.  1902  tbe  tes- 
tator verbally  expressed  some  further  wishes  or 
"  instructions  "  to  the  defendant  Charles  Gasquet 
to  the  following  effect — viz. : 

The  nurse  to  have  5/.  -.  the  poor  woman  mimed  Bettridg* 
to  have  51. ;  tbe  olergyman  to  bare  25J.  for  the  funeral 
service  ;  bis  medals  to  be  kept  together :  the  groom  to 
have  201.  instead  of  151. ;  various  publications  of  a 
political  character  to  bo  given  to  tbe  Liberal  Association 
at  Southampton ;  various  friends  to  have  small  remem- 
brances of  bim  ;  and  Mr.  Basil  Chamberlain's  share  and 
Mr.  Houston  Coamberlain's  share  to  revert  to  the 
family. 

He  also  made  the  following  gifts  for  charit- 
able purposes  mentioned  in  the  letter  of  tbe  lltb 
Jan.  1902— viz. : 

2501.  to  the  Chnroh  of  the  Saviour,  Southampton, 
for  a  new  organ ;  lOOOi.  to  the  South  Hants  and  South- 


amj.ton  Hospital;  10001.  to  the  Southampton  Jubilee 
Nnreea'  Institute ;  1000/.  to  the  Britiah  and  Foreign 
Unitarian  Society. 

Estate  duty  has  been  paid  on  these  gift*  a» 
having  been  made  within  twelve  months  of  the 
testator's  death. 

The  testator,  Sir  Neville  Bowles  Chamberlain, 
died  on  tbe  18tb  Feb.  1902,  and  his  will,  datod  the 
13th  Dec.  1901,  was  proved  by  all  the  executors 
in  tbe  Principal  Registry  of  the  Probate  Division 
of  the  High  Court  on  the  11th  March  1902. 
The  testator  left  personal  property  valued  at 
88,5251.  17s.  (ki.,  and  real  and  leasehold  pro 
perty  valued  at  4180/.  Estate  duty  at  6  per  cent, 
wus  paid  on  an  amount  exceeding  100,0001.,  in- 
cluding sums  given  or  settled  by  tbe  testator 
within  twelve  months  of  his  death. 

On  tbe  10th  June  1902  the  executors  paid 
2326/.  17«.  lOd.  for  legacy  duty  at  3  per  cent,  and 
interest  on  77,4491.  12s.  t>d.,  the  value  of  tbe  testa, 
tor's  residuary  personal  estate  after  deducting 
estate  duty,  debts,  funeral  expenses,  and  expenses 
of  administration. 

Tbe  declaration  by  the  executors  at  foot  of  the 
residuary  account  stated  the  sum  of  77,449/.  12s.  (id. 
an  being  the  whole  of  the  residue  and  money  s 
which  "  we  intend  to  retain  for  the  use  of  Sir 
Crawford  Trotter  Chamberlain.  G.C.I.E.,  C.S.I., 
being  a  brother  of  tbe  deceased." 

On  the  16th  June  1902  the  executors  also  paid 
122/.  16*.  7d.  for  succession  duty  (less  discount) 
at  3  per  cent,  on  4180/ ,  the  value  of  the  real  and 
leasehold  property  of  the  testator,  stating  by 
their  declaration  (at  foot  of  the  succession  duty 
account). 

That  this  is  a  juat  and  true  account  of  all  the  succes- 
sion in  real  and  leasehold  property  of  General  Sir  Craw- 
ford Trotter  Chamberlain.  O.C.I.E..  C.S.I.,  npon  tbe 
death  of  tbe  before-named  Field-Marshal  Sir  Neville 
Bowles  Chamberlain  and  tbat  the  (ienrral  Sir  Crawford 
Trotter  Chamberlain  ii  a  brother  of  Field-Marshal  Sir 
Neville  Bowls*  Chamberlain,  the  predecessor,  from  whoa 
tbe  property  is  derived. 

The  testator  died  a  widower  without  issue.  Hie 
father  left  issue  by  two  marriageB.  Sir  Henry 
Chamberlain,  referred  to  in  the  letter  of  the  lltb 
Jan.  1902,  is  a  grandson  of  one  of  the  testator'* 
half-brothers. 

At  the  date  of  tbe  testator's  will  Sir  Crawford 
Trotter  Chamberluin  was  his  only  surviving 
brother  and  Mrs.  Guthrie  was  his  only  surviving 
sister,  both  of  them  being  of  tbe  whole  blood. 
There  were  living  five  children  of  deceased 
brothers  of  the  testator  of  the  whole  blood 
— viz.,  Basil  Hall  Chamberlain,  the  defendant 
Henry  Chamberlain.  Houston  Stewart  Chamber- 
lain, and  Harriet  Sarah  Chamberlain  (children  of 
testator's  brother  William  Chamberlain),  and 
Neville  Francis  Fitzgerald  Chamberlain,  a  child 
of  testator's  brother  Charles  Chamberlain. 

Sir  Crawford  Trotter  Chamberlain  took  posses- 
sion as  beneficial  owner  of  the  residuary  personal 
estate  and  of  tbe  freehold  and  leasehold  estate  of 
Sir  Neville  Bowles  Chamberlain,  and  be  made 
(within  twelve  months  next  before  his  death)  a 
settlement  of  5000/.  on  each  of  bis  four  nephews 
and  niece  in  manner  hereinafter  mentioned. 

The  defendants  alleged  tbat  the  nephews  and 
niece  were  told  by  or  by  the  direction  of  Sir 
Crawford  Trotter  Chamberlain,  tbat  these  sums 
were  gifts  to  them  from  Sir  Neville  Bowles 
Chamberlain. 
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Sir  Crawford  Trotter  Chamberlain  also  gave 
to  Henry  John  Morgan  (a  first  cousin  of  himself 
and  of  Sir  Neville  Bowles  Chamberlain)  the  sum 
of  50001.,  and  to  Sir  Henry  Chamberlain  2000/. ; 
and  he  purchased  an  annuity  of  30/.  for  Mary 
Stubbings.  and  Miss  Helena  Gam  bier  .'WO/., 
31  iss  Mabel  Gambier  50/.,  Meta  Young  50/.,  and 
Grace  Hanwell  50/.  He  also  paid  to  Sir  Neville 
Bowles  Chamberlain's  servauts  the  amounts 
mentioned  in  the  letter  of  the  11th  Jan.  190-2, 
and  1000/.  to  the  British  and  Foreign  Unitarian 
Society. 

The  settlements   by  Sir  Crawford  Trotter 
Chamberlain  of  5000/.  each  on  bis  four  nephews 
and  niece  were  made  (except  the  settlement  of 
Basil  Hall  Chamberlain,  which  was  by  agreement 
not  under  seal)  by  deeds  all  substantially  in  the 
same  form  and  containing  similar  recitals.  The 
settlement  on  the  defendant  Henry  Chamber- 
lain was  made  by  an  indenture  dated  the  13th 
May  1902,  and  between  Sir  Crawford  Trotter 
Chamberlain  of  the  first  part,  the  defendant 
Henry  Chamberlain  of  the  second  part,  and  the 
defendants  Henry  Chamberlain,  Joseph  Horace 
Xoble,  Henry  Seymour  Chamberlain,  and  Charles 
Gasquet  of  the  third  part,  whereby,  after  reciting 
that  Sir  Crawford  Trotter  Chamberlain,  being 
desirous  of  making  each  settlements  in  favour  of 
the  defendant  Henry  Chamberlain  or  his  issne 
as  is  hereinafter  contained,  had  recently  paid  the 
sum  of  5000/.  to  the  defendants  Henry  Chamber- 
lain,  Joseph  Horace  Xoble,  Henry  Seymour 
Chamberlain,  and  Charles  Gasquet,  to  the  intent 
that  the  same  should  be  held  by  them  upon  the 
trusts  hereinafter  declared,  it  was  witnessed 
that,  in  pursuance  of  such  desire  and  in  con- 
sideration of  the  natural  love  and  affection  of 
Sir  Crawford  Trotter  Chamberlain  for  his  nephew, 
the  defendant  Henry  Chamberlain,  it  was  declared 
by  the  parties  thereto  that  the  defendants  Henry 
Chamberlain,   Joseph    Horace    Noble,  Henry 
Seymour    Chamberlain,  and  Charles  Gasquet 
should  invest  the  sum  (after  payment  of  certain 
costs)  as  therein  mentioned,  with  power  to  vary 
investments,  and  should  pay  the  income  of  the 
trust  funds  to  the  defendant  Henry  Chamberlain 
daring  his  life,  provided  that  if  he  should  become 
banarupt  or  should  assign  or  charge  the  income 
or  part  thereof,  or  some  other  event  should 
happen  whereby  such  iucome  if  belonging  to  him 
would  become  vested  in  or  charged  in  favour  of 
some  other  person,  the  trustees  should  during 
the  remainder  of  his  life  pay  or  apply  all  or  any 
part  of  the  income  unto  or  for  the  personal 
support  or  benefit  of  all  or  any  one  or  more  of 
the  following  persons,  viz.,  the  defendant  Henry 
Chamberlain,  his  wife  and  children,  if  any,  and 
the  persons  for  the  time  being  interested  in  the 
trust  funds  under  the  trusts  thereinafter  declared 
as  the  trustees  should  in  their  absolute  discretion 
think  proper;  and  subject  to  such  discretionary 
trust  should  during  such  remainder  of  the  life 
of  the  defendant  Henry  Chamberlain  hold  the 
income  upon  the  trusts  upon  which  the  same 
would  be  held  under  the  now  stating  indenture  if 
the  defendant  Henry  Chamberlain  were  then 
dead ;  and  after  his  death  should  stand  possesHed 
of  the  trust  funds  in  trust  for  the  children  or 
remoter  issue  of  the  defendant  Henry  Chamber- 
lain as  he  should  by  deed  or  will  appoint;  and  in 
default  of  appointment  in  trust  for  his  children 
who  being  sons  should  attain  twenty-one,  or 
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being  daughters  should  attain  that  age  or  marry, 
in  equal  shares.;and  in  defau't  of  children  attaining 
a  vested  interest  in  trust  for  the  defendant  Henry 
Chamberlain  absolutely,  and  the  settlement  con- 
tained a  power  for  Henry  Chamberlain  to  appoint 
a  life  interest  in  the  trust  funds  to  any  widow 
who  might  survive  him. 

The  Bum  of  5000/.  was  paid  by  Sir  Crawford 
Trotter  Chamberlain  to  the  defendants  as  trus- 
tees of  the  last-mentioned  settlement  on  or  about 
the  date  thereof,  and  the  investments  representing 
the  sum  are  now  in  their  possession. 

Sir  Crawford  Trotter  Chamberlain  by  his  will 
dated  the  20th  Oct.  15)02,  after  making  various 
specific  and  other  gifts,  devised  and  bequeathed 
all  bis  real  and  residuary  personal  estate  to  his 
wife  upon  trust  that  she  or  other  the  trustees  of 
his  will  should  convert  the  same  into  money  and 
should  stand  possessed  of  the  proceeds  (charged 
with  an  annuity  of  200/.)  in  trust  for  his  wife 
during  her  life,  and  after  the  death  of  his  wife  in 
trust  for  such  of  the  four  nephews  and  niece, 
Neville  Francis  Fitzgerald  Chamberlain,  Basil 
Hall  Chatuberlaio,  Henry  Chamberlain,  Houston 
Stewart  Chamberlain,  and  Harriet  Sarah  Cham- 
berlain, as  should  be  living  at  the  death  of  the 
survivor  of  the  testator  and  bis  wife  in  equal 
shares  with  certain  provisions  for  settlement  of 
the  shares  of  bis  niece  and  of  Houston  Stewart 
Chamberlain. 

Sir  Crawford  Trotter  Chamberlain  died  on  the 
13th  Dec.  1UU2,  and  his  will  was  proved  by  hi* 
widow  and  executrix  in  the  Principal  Registry  of 
the  Probate  Division  of  the  High  Court  on  the 
9th  Jan.  1903.  Estate  duty  has  been  paid  in 
respect  of  real  and  personal  estate  of  the  value  of 
about  60,000/.,  the  greater  part  of  which  consisted 
of  property  derived  by  him  under  the  will  of  Sir 
Neville  Bowles  Chamberlain. 

Under  the  circumstances  aforesaid  it  was 
claimed  that  estate  duty  and  settlement  estate 
duty  under  the  Finance  Act  1894s  as.  1,  2  (1)  (c), 
ando  (1),  became  payable  ou  the  property  (namely, 
the  sum  of  5000/.  or  investments  representing  the 
samej  comprised  in  the  settlement  of  the  13th 
May  1902  us  property  passing  on  the  death  of  Sir 
Crawford  Trotter  Chamberlain  within  the  meaning 
of  the  Act. 

The  Commissioners  of  Inland  Revenue  applied 
to  the  defendants  for  an  account  and  payment  of 
such  duties,  but  the  defendants  have  refused  and 
still  refuse  to  pay  the  duties,  and  contend  that  no 
such  duties  are  payable. 

The  Attorney- General,  on  behalf  of  His  Majesty, 
prayed  that  it  might  be  declared  that  on  the 
death  of  Sir  Crawford  Trotter  Chamberlain  estate 
duty  and  settlement  estate  duty  became  payable 
under  the  provisions  of  the  Finance  Act  1894  in 
respect  of  the  principal  value  of  the  property 
comprised  in  the  indenture  of  settlement  of  the 
13th  May  1902  as  property  passing  on  his  death 
under  the  settlement  within  the  meaning  of  the 
Act,  and  that  the  defendants  are  accountable  for 
such  duties  accordingly. 

By  the  Finance  Act  189*  (57  &  5S  Vict, 
c.  30:,  s.  1 : 

la  the  cas»  of  every  person  dyio?  after  the  com- 
mencement of  this  part  of  this  Act,  there  shall,  save 
as  hereinafter  eipretely  pro  tided,  be  levied  sod  paid 
upon  the  principal  value  ascertained  as  hereinafter  pro- 
vided of  all  property,  real  or  personal,  settled  or  nob 
settled,  which  passes  on  tho  death  of  soon  person  a  duty 
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called  "  estate  doty  "  at  the  graduated  rates  hereinafter 
mentioned,  and  the  existing  duties  mentioned  in  tbo 
first  schedule  to  this  Aot  shall  not  be  levied  in  respect 
of  property  chargeable  with  sneh  estate  duty. 

And  bj  sect.  2 : 

(1)  Property  passing  on  the  death  of  the  deoeased  shall 
he  deemed  to  include  the  property  following — that  is  to 
•ay,  ...(e)  Property  which  would  ho  required  on  the 
death  of  tbo  deceased  to  be  included  in  an  account  under 
sect.  38  of  the  Curtouns  and  Inland  Kavetuc  Aot  1861 
{44  &  45  Vict.  o.  12),  an  amended  by  sect.  11  of  the 
Customs  and  Inland  Kevenno  Aot  18S'J  (52  A  53  Viot. 
c.  7),  if  these  sectionH  were  herein  i  nscted  and  extended 
to  real  property  an  weil  as  personal  property  and  the 
words  "  Toluntary  "  and  "  voluntarily  "  and  a  reference 
to  a  "  volunteer  "  were  omitted  thorefrctn. 

By  sect.  5 : 

(1)  Where  property  in  respect  of  which  estate  duty 
is  leviable  ia  settled  by  will  cf  tbe  deceased  cr  having  been 
settled  by  some  other  disposition  passes  under  that 
disposition  on  th«  death  of  the  deceased  to  some  person 
not  competent  to  dispose  of  the  property — (a)  a 
further  estate  doty  (called  settlement  estate  duty)  on 
the  principal  value  of  tbe  settled  property  shall  be 
lovied  at  the  rate  hereinafter  specified,  exoept  where  tbe 
only  life  interest  in  the  property  after  the  death  of  the 
deceased  is  that  of  a  wife  or  husband  of  the  deceased  ; 
hut  (6)  during  tbe  continuance  of  the  settlement  estate 
duty  shall  not  be  payable  more  than  once. 

By  the  Customs  and  Inland  Revenue  Act  1881 
<44  &  45  Vict  c.  12),  s.  38  : 

(1)  Stamp  duties  at  the  like  rates  as  are  by  this  Aot 
■charged  on  affidavits  and  inventories  shall  be  chsrged 
and  paid  on  aooounts  delivered  of  the  personal  or 
movable  property  to  be  included  therein  according  to  the 
Talus  thereof.  (2)  Tbe  personal  or  movable  property 
to  be  included  in  an  account  shall  be  property  of  the 
following  description,  viz. :  (<i)  Any  property  taken  as 
a  donatio  mortit  cau*>i  made  by  any  person  dying  on  or 
after  the  1st  .lune  1881,  or  taken  under  a  voluntary 
disposition  made  by  any  person  so  dying,  purporting  to 
operate  as  an  immediate  gift  inter  vivot,  whether  by  way 
of  transfer,  delivery,  declaration  of  trust,  or  otherwise, 
whioh  shall  not  have  been  bona  fide  made  three  months 
before  tbe  death  of  the  deceased.  (6)  Any  property 
whioh  a  person  dying  on  or  after  suob  a  day,  having  been 
absolutely  entitled  thereto,  has  voluntarily  caused,  or 
may  voluntarily  oause,  to  be  transferred  to  or  vested  in 
himself  and  any  other  person  jointly,  whether  by  dis- 
position or  otherwise,  so  that  tho  beneficial  interest 
therein  or  in  sotno  part  thereof  passes  or  accrues  by  sur- 
vivorship on  bis  death  to  such  other  person,  (c)  Any 
property  passing  under  any  past  or  future  voluntary 
settlement  made  by  any  person  dying  on  or  after  such 
<Uy  by  deed  or  any  other  instrument  not  taking  effeot 
as  a  will  whereby  an  interest  in  sneh  property  for  life 
or  any  other  period  determinable  by  referenoe  to  death 
is  reserved,  either  expressly  or  by  implication  to  the 
settlor,  or  whereby  the  settlor  may  have  reserved  to 
himself  the  right,  by  the  exercise  of  any  power  to 
restore  to  himself,  or  to  reclaim  the  absolute  interest  in 
such  property. 

By  the  Customs  and  Inland  Revenue  Act  1889 
(52  <fc53  Vict.  c.  7),  s.  11: 

(1)  Sub-sect.  2  of  seot.  38  cf  tbe  Customs  and  Inland 
Revenue  Aot  1881  (44  &  45  Viot.  c.  12)  is  hereby 
amended  as  follows  :  The  description  of  property  marked 
(a)  shall  be  read  as  if  the  word  "twelve"  were  sub- 
stituted for  the  word  "  three "  therein,  and  tbe  said 
description  of  property  shall  include  property  taken 
under  any  gift,  whenever  made,  of  whioh  property  bona 
jC«i<  possession  and  enjoyment  shall  not  have  been 
assumed  by  tbe  donee  immediately  upon  the  gift  and 
thenceforth  retained,  to  the  entire  exclusion  of  the 
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donor,  or  of  any  benefit  to  him  by  oontraot  or  otherwise. 
Tbe  description  of  property  marked  (b)  shall  be  oon- 
atroed  as  if  tbe  expression  "to  be  transferred  to  or 
vested  in  himself  and  any  other  person  "  included  also 
any  purehano  or  investment  effected  l>y  the  person  who 
was  absolutely  entitled  to  the  property  either  by  himself 
alone  or  in  concert  or  by  arrangement  with  any  other 
person.  The  description  of  the  property  marked  (cj  shall 
be  construed  as  if  the  expression  "  voluntary  eetUemect " 
included  any  trust,  whether  expressed  in  writing  or 
otherwise,  in  favour  cf  a  volunteer,  and  if  contained  in 
a  deed  or  other  instrument  effecting  the  settlement, 
whether  euoh  deed  or  other  instrument  was  made  for 
valuable  consideration  or  not  as  between  the  settlor  and 
any  other  person,  and  as  if  the  expression  "  such  pro- 
perty "  wherever  the  same  occurs,  included  tbe  proceeds 
of  sals  thereof.  Tbe  charge  under  the  said  section  shall 
extend  to  money  received  under  a  policy  of  assurance 
effected  by  any  person  dying  on  or  after  tbe  1st  June  1889 
on  bis  lifs  where  the  policy  is  wholly  kept  up  by  him  for 
tbo  benefit  of  a  donee,  wbether  nominee  or  assignee,  ur 
a  part  of  snob  money  in  proportion  to  the  premiums  paid 
by  him  whero  the  policy  is  partially  kept  np  by  him  for 
suob  benefit. 

The  Attorney  General  (Sir  R.  Finlay,  K.C.)  and 
Vaughan  Hawkint  for  tbe  Crown. — The  defen- 
dants Bay  that  a  trust  was  created  here,  but  we 
contend  that  there  was  no  trust.  In  order  to  con- 
stitute a  trust  the  request,  or  whatever  it  is,  must 
come  to  the  notice  of  the  devisee  and  be  assented 
to  by  such  devisee.  The  document  in  question 
waB  communicated  to  an  executor  to  be  sent  to 
tbe  devisee,  and  the  acceptance,  if  it  can  be  so 
called,  was  addressed  to  an  executor.  In  tbe 
dictated  letter  Sir  Neville  Chamberlain  says  :  "  I 
do  not  fetter  your  discretion  in  any  way."  Lord 
Larjgdala  in  Knight  v.  Knight  (3  Beav.  148;  52 
R.  R.  74)  says,  at  p.  172 :  "As  a  general  rule, 
it  has  been  laid  down  that  when  property  is 
given  absolutely  to  any  person  and  the  same 
person  is  by  the  giver  who  has  power  to  com- 
mand recommended  or  entreated  or  wished  to 
dispose  of  that  property  in  favour  of  another, 
the  recommendation,  entreaty,  or  wish  Bhall  be 
held  to  create  a  trust,  first  if  the  words  are  so 
used  that  upon  the  whole  tbey  ought  to  be  con- 
strued as  imperative ;  secondly,  if  toe  subject  of 
the  recommendation  or  wish  be  certain ;  and 
thirdly,  if  the  objects  or  persons  intended  to 
have  the  benefit  of  tbe  recommendation  or  wish 
te  also  certain.  .  .  .  On  tbe  other  hand,  if 
the  giver  accompanies  his  expression  of  wish  or 
request  by  other  words  from  which  it  is  to  be 
collected  that  be  did  not  intend  the  wish  to  be 
imperative;  or  if  it  appears  from  the  context 
that  the  first  taker  was  intended  to  have  a  dis- 
cretionary power  to  withdraw  any  part  of  the 
subjects  from  the  object  of  the  wish  or  request ; 
or  if  the  objects  are  not  euch  as  may  be  ascer- 
tained with  sufficient  certainty,  it  has  been  held 
that  no  trust  is  created.  Thus  the  words  '  free 
and  unfettered '  accompanying  the  strongest 
expression  of  request  were  held  to  prevent  the 
words  of  the  request  being  imperative.  Any 
words  by  whioh  it  is  expressed  or  from  which  ic 
may  be  implied  that  the  first  taker  may  apply 
any  part  of  tbe  subject  to  his  own  use  are  held 
to  prevent  the  subject  of  the  gift  from  being 
considered  certain ;  and  a  vague  description  of 
the  object — that  is,  a  description  by  which  tbe 
giver  neither  clearly  defines  the  object  himself 
nor  names  a  distinct  class  out  of  which  the  first 
taker  ia  to  select,  or  whioh  leave*  it  doubtful 
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what  interest  the  object  or  class  of  objects  is  to 
take — will  prevent  the  objects  from  being  certain 
within  the  meaning  of  the  rule."  They  also 
referred  to 

White  and  Tador's  L»d.  C*»..  7th  edit,  toL  2. 
p.  337  et  smj. 

All  these  wishes  of  Sir  Neville  Ohambarlain  are 
in  the  letter  and  not  in  the  will.  There  is 
nothing  here  to  create  a  precatory  trust.  Tbe  re 
is  an  absolute  gift  to  Sir  Crawford  Chamber- 
lain,  and  the  document  or  letter  of  the  11th  Jan. 
1902  creates  no  trust.   They  referred  to 

Re  William* ;  William  n  t.  W Miami,  76  L.  T.  R  jp. 

600  ;  (1897)  2  Ch.  12  ; 
Re  fianWy ;  Hanbury  v.  Fieher,  90  L.  T.  Rep.  66  ; 

(1904)  1  Ch.  415. 

The  defendants  here  must  show  an  enforceable 
trust.  The  deeds  of  May  1902,  under  which  the 
defendants  take,  are  made  by  Sir  Crawford  Cham- 
berlain as  bene&cial  owner  of  the  property  of 
Sir  Neville  Chamberlain.  There  is  no  recital  of 
the  trust,  and  the  consideration  is  natural  love 
and  affection.   They  referred  to 

Finanoe  Aot  1894  (57  A  58  Viot.  o.  30),  a.  2  (1)  (e). 

An  executor  may  make  a  gift  even  although  he  is 
an  executor.  In  Stead  v.  Mellar  (36  L.  T.  Rep. 
498 ;  5  Ch.  Div.  225)  a  testatrix  gave  all  her  per. 
sonal  estate  to  trustees  upon  trust,  after  payment 
of  certain  expenses,  debts,  and  legacies,  to  hold 
the  residue  "  in  trust  for  such  of  my  nieces  A.  and 
B.  as  shall  be  living  at  my  death,  my  desire  being 
that  they  shall  distribute  such  residue  as  they  think 
will  be  most  agreeable  to  my  wishes."  A.  and  B. 
having  survived  the  testatrix,  it  was  held  that 
they  took  the  residue  for  their  own  benefit.  They 
also  referred  to 

R»  Haddock i  Llewellyn  v.  Washington,  8G  L.  T. 
Rop.  644  ;  (1902)  2  Ch.  220. 

Haldane,  K.O..  Jenkins.  K.C.,  and  A'.  G.  Met- 
calfe  for  the  defendants. — If  there  is  an  intention 
to  create  a  trust  which  fails,  but  the  donee  is  only 
to  take  "on  trust,"  then  the  donee  holds  for  the 
next  of  kin  or  the  heir-at-law.  If  the  donee  takeson 
a  precatory  trust  which  fails,  then  he  takes  abso- 
lutely. Sir  Crawford  Chambsrlatn  was  a  trustee 
with  a  special  power  to  select  the  beneficiaries. 
What  he  did  was  only  done  as  trustee  and  in 
execution  of  that  special  power.  The  Crown  to 
succeed  must  show  thxt  Sir  Crawford  Chamberlain 
had  a  beneficial  interest.  The  words  "  in  the 
fullest  reliance"  show  that  it  was  intended  to 
create  a  trust.   They  referred  to 

McCormiek  j.  Grogan.  L.  Rep.  4  H.  L  82  ; 
Grant  v.  Lynam,  4  Rum.  292  ;  28  R.  R.  97  ; 
Crwrys  v.  Colman,  9  Vo».  319  ;  7  R.  R.  210 ; 
Re  Weekt*'  Settlement,  70  L.  T.  Rep.  112;  (1897) 
1  Ch.  289. 

The  Attorney-General  in  reply. — In  Meredith  v. 
Heneage  (1  Sim.  542;  10  Price,  306;  27  R.  R. 
243)  a  testator,  after  giving  his  real  and  personal 
estate  to  his  wife  in  fee,  said  that  he  had  so  given 
the  same  to  her  unfettered  and  unlimited  in  full 
confidence  that  in  her  future  disposition  thereof 
she  would  distinguish  the  heirs  of  his  late  father 
by  devising  the  whole  of  his  estate  together  and 
entire  to  such  of  his  father's  heirs  as  she  might 
think  best  deserved  her  preference,  and  this  was 
held  to  create  no  trust.    He  also  referred  to 

Sullivan  v.  Bultivm,  (1903)  1  Ir.  Rep.  193  Ch. 
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Channels,  J. — I  have  not  been  encouraged 
by  the  authority  that   the  Attorney-General 
quoted  to  me,  which  tells  me  this  is  about  one  of 
the  most  embarrassing  questions  that  any  judge 
can  have  to  deal  with ;  but,  having  had  the  oppor- 
tunity of  looking  into,  at  any  rate,  one  of  these 
cases  and  considering  this  matter  and  having 
had  the  advantage  of  an  admirably  clear  argu- 
ment on  both  sides,  I  think  it  is  better  to  dispose 
of  it  at  once  rather  than  take  any  time  to  consider 
and  possibly  be  further  embarrassed  by  the  con- 
tradictory expressions  which  probably  are  to  be 
found  both  in  the  authorities  and  in  the  different 
expressions  of  recommendation,  or  desire,  or  trust, 
or  whatever  else  there  may  be  in  the  various 
letters  and  documents  in  the  cisea.    I  think  I 
have  now  the  principles  pretty  fairly  in  my  mind. 
Duty  is  claimed  here  on  the  ground  that  this 
settlement  of  the  50001.  was  a  gift,  and  I  suppose 
the  real  question  I  have  to  comider  is  whether 
that  settlement  was  made  at  a  time  when  the 
settlor  was  under  an  enforceable  obligation  either 
to  make  that  settlement  or  in  some  other  way 
to  execute  tbe  trusts  which  are  alleged  to  have 
been  imposed  upon  him.    I  have  to  decide 
that  question  in  a  different  way  and  with  less 
material  than  a  court  would  generally  have.  It 
is  quite  clear  that  if  there  was  any  trust  at  all, 
any  binding  enforceable  obligation,  it  was  created 
not  by  the  will  or  even  by  tbe  letter  of  the 
testator  alone,  but  by  the  assent  to  it  which  was 
given  by  Sir  Crawford  Chamberlain  in  his  letter 
of  the  14th  Jan.  Where  the  obligation  arises  in 
that  way   by  assent  given  by  the  donee,  it  ia 
clearly  explained  by  the  Lord  Chancellor  and  by 
Lord  Westbury  in  McCormiek  v.  Grogan  (L.  Rep. 
4  H.  L.  82)  that  the  ground  of  the  jurisdiction  is 
to  prevent  something  in  the  nature  of  fraud;  that 
when  a  ionee  has  assented  to  certain  directions, 
and  communicated  his  assent  to  the  testator,  and 
thereupon  tbe  testator  has  either  made  a  testa- 
mentary instrument  or  allowed  to  stand  a  testa- 
mentary instrument  previously  made,  to  depart 
from  that  would  ba  something  in  the  nature  of 
fraud.   If  that  is,  a?  it  obviotuly  is,  the  ground 
upon  which  the  court  could  enforce  an  obligation 
so  incurred,  it  follows  that  in  the  ordinary  way 
the  court  would  have  before  it,  when  considering 
whether  the  particular  man  was  committing 
either  a  fraud  or  something  in  the  nature  of  a 
fraud,  the  circumstances  of  the  refusal  to  perform 
the  obligation,  and  would  know  what  he  was  doing 
or  proposing  to  do,  and  would  judge  whether  or 
not  that  came  within  this  jurisdiction  to  prevent 
frauds  or  things  in  the  nature  of  fraud.  Bat 
here  I  have  not  anything  of  the  sort,  because  Sir 
Crawford  Chamberlain  desired  from  the  first  to 
comply  with  this  obligation,  whether  it  was  merely 
a  moral  obligation  or  an  enforceable  obligation  or 
not.   He  was  doing  his  best,  and  I  think  he  did 
throughout  comply  with  the  obligation,  if  there 
was  one.   The  only  thing  that  has  been  suggested 
in  any  way  in  reference  to  his  deviating  in  fact 
from  what  he  was  requested  or  directed,  as  the 
case  may  be,  to  do,  is  that  it  is  suggested  possibly 
he  appropriated  tD  himself  somewhat  more  than, 
he  ought  to  have  done  of  the  property  of  which 
he  was  entitled  certainly  to  appropriate  to  him- 
self some  part.    I  do  not  think  he  even  did  that. 
It  seems  he  more  or  less  appropriated  to  himself 
and  to  his  wife,  for  a  time  at  any  rate,  about  half 
of  the  property,  but,  even  as  to  that  half,  the 
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largest  portion  of  it,  at  any  rate,  eventually  went 
back  after  bis  wife's  death,  under  his  disposition 
of  the  property,  to  what  would  be  the  family  of 
the  Chamberlains — that  is,  of  himself  and 
his  brother  Sir  Neville  Chamberlain.  There- 
iore  I  do  not  think  there  is  the  slightest 
ground  for  thinking  that  Sir  Crawford  Cham- 
berlain did  sot  absolutely  comply  in  fact 
■with  this  .obligation,  whether  it  was  a  moral 
obligation  or  only  an  enforceable  obligation. 
Then  there  was  a  suggestion  by  Mr.  Jenkins.  I 
think,  that  it  is  a  little  hard  upon  the  parties 
taking  under  this  settlement  if  they  have  to  pay 
this  duty,  because  they  would  practically  be 
paying  it  twice  over.  Where  the  question 
depends  upon  the  construction  of  the  Taxing  Act 
of  Parliament,  it  may  be  material  to  consider 
whether  a  particular  construction  inflicts  hard- 
ship or  inflicts  what  some  constructions  some- 
times do,  a  duty  twice  over.  But  where  it 
depends  upon  the  facts,  of  course  it  is  not 
material.  The  amount  of  duty  that  people 
have  to  pay  when  they  get  benefits  from  their 
'deceased  relations  or  friends  depends  upon  what 
may  be  called  an  accident  as  to  the  mode  in 
which  they  take  it.  Sometimes  it  is  more,  and 
sometimes  it  is  less.  Here  the  whole  question 
is  as  to  the  mode  in  which  these  beneficiaries 
take.  It  happens  not  to  make  a  very  great  deal 
of  difference  in  this  case.  If  the  provisions 
which  are  suggested  to  be  obligatory  bad  been 
Inserted  in  Sir  Neville  Chamberlain's  will,  the 
Crown  would  have  taken  the  same  duty  sb  they 
have  already  had,  because  it  happens  that  all 
parties  are  chargeable  with  a  3  per  cent.  duty. 
But  whether  the  incidence  of  it  would  be  the 
same  would  depend  upon  whether  the  50002.  had 
been  given  free  of  duty  or  not.  If  it  had  been 
given  free  of  duty,  the  duty  would  have  fallen 
where  it  has  fallen  in  the  present  case,  upon  the 
person  in  the  position  of  residuary  legatee;  but, 
if  not,  it  would  have  fallen  upon  the  parties 
taking  this  50002.  There  are  all  sorts  of  things 
you  cannot  tell  anything  about  in  reference  to 
that.  Passing  on  to  what  is  the  real  question,  I 
think  it  must  be  put  in  this  way :  Whether  this 
alleged  obligation  was  enforceable  at  the  time 
when  this  settlement  was  made.  As  I  pointed 
out,  there  being  no  refusal  in  fact,  I  have  not 
before  me  the  circumstances  of  any  refusal 
so  as  to  judge  whether  it  was  fraudulent.  I 
think  what  I  have  to  consider  is  this  :  If  at  the 
time  when  Sir  Crawford  Chamberlain  in  fact 
tnade  this  settlement  be  had  said,  "  I  have  beeu 
.acting  upon  these  directions  up  to  the  present 
time,  but  I  consider  I  am  only  under  a  moral 
obligation  to  do  it,  at  the  outside ;  I  have  changed 
my  mind;  I  have  determined  not  to  act  upon 
them  any  more,  and  I  propose  to  give  the  whole 
property  away  to  some  charity,"  or  some  person 
■who  was  not  in  any  sense  the  object  of  the  bounty 
of  Sir  Neville  Chamberlain,  could  the  Court  of 
Chancery  either  at  the  instance  of  Mr.  Henry 
Chamberlain,  who  takes  under  this  settlement,  or 
any  other  member  of  the  family,  have  granted  any 
kind  of  order,  either  for  an  injunction  to  restrain 
him  from  so  acting,  or  an  order  compelling  him 
to  execute  the  trusts,  or  anything  of  that  kind  ? 
I  think  that  is  the  question  I  have  to  consider 
and  deal  with.  That  depends  upon  the  construc- 
tion of  the  whole  of  the  three  documents.  I 
leave  out,  because  it  does  not  add  to  it,  the  verbal 


instructions  given,  which,  though  they  come  is. 
do  not  affect  the  question  really.  The  three  docu- 
ments are  the  will,  the  dictated  letter  of  the  11th 
Jan.,  and  the  letter  of  Sir  Crawford  of  the  Htb 
Jan.  The  obligation,  if  there  was  one,  of  course 
arises  from  the  letter  of  the  14th  Jan.,  which  says 
in  substance,  "  I  will  carry  out  the  wishes  to  the 
very  fullest  extent."  But  if  there  is  in  the  other 
document  of  the  11th  Jan.  an  express  reservation 
of  a  full  direction  to  Sir  Crawford  Chamberlain  to 
carry  the  suggestions  out  or  not,  then  the  assent 
must  be  interpreted  with  reference  to  that,  and  it 
is  just  as  if  Sir  Crawford  Chamberlain  had  said, 
"  I  will  carry  out  your  wishes,  but  I  understand 
those  wishes  to  be  that  I  may  have  a  power,  if  I 
think  fit,  of  not  acting  upon  them  according  to 
circumstances,  and  it  is  upon  that  condition  and 
in  that  view  that  I  accept  and  tell  you  tnat 
I  propose  to  carry  out  your  wishes."  Of 
course  if  that  bad  been  said,  there  is  no 
binding  obligation  to  do  anything  in  point 
of  fact,  and  the  question,  therefore,  although 
the  obligation  is  created  by  the  letter  of  the  14th, 
depends  really  upon  what  is  the  true  interprets- 
tion  of  the  document  of  the  11th.  That  document 
of  the  11th  Jan.  I  think  yon  must  also  construe  in 
reference  to  the  will  which  had  been  made  a  short 
time  previously.  It  is  true  that  the  actual  terms 
of  that  will  do  not  appear,  bo  far  as  I  know,  to 
have  been  known  to  Sir  Crawford  Chamberlain  at 
the  time  he  wrote  his  letter,  but  the  general  effect 
of  the  will  was  undoubtedly  known,  and  the  will 
is,  in  point  of  fact,  referred  to  in  the  latter  part 
of  the  letter  of  the  11th  Jan.  Therefore  those 
two  documents,  it  seems  to  me,  hare  to  be  con- 
strued together.  The  letter  of  the  11th  Jan..  if 
you  read  part  of  it  alone,  is  undoubtedly  capable 
of  creatine  a  binding  obligation.  There  are  words 
in  it  which,  according  to  the  cases,  would  be 
amply  sufficient,  but  a  difficulty  arises,  and  the 
whole  question  arises,  about  certain  other  words 
which  come  in.  I  will  doal  first  with  the  words 
that  would  create  the  obligation.  If  we  had 
simply  the  paragraph  in  the  case,  "  I  have  left  all 
my  estate  to  you  in  the  fullest  reliance  that  you 
will,  as  far  as  possible  and  to  the  utmost,  carry 
out  any  wish  that  I  may  express  in  writing  now 
or  biter,  or  which  may  be  conveyed  to  you  verbally 
by  Gasauet,"  and  so  on,  and  had  gone  on  at  the 
end  of  tnat  sentence  with,  "  I  wish  to  be  cremated 
and  my  remains  interred.  I  wish  the  following 
amounts  to  be  paid  to  my  servants,"  and  all 
those  numbered  things  down  to  '  to  the  School  for 
Officers'  Daughters,  I.' "  (of  course,  the 
blank  pounds  would  have  made  that  inoperative) 
—if  the  thin*  had  stood  in  that  way  I  :do  not 
think  there  could  be  a  possible  doubt  that 
within  the  cases  it  wonld  nave  been  a  binding 
obligation.  But  there  is  the  passage,  which  I 
have  omitted,  in  reference  to  the  family,  and  the 
passage  at  the  end  which  I  have  also  omitted 
They  are  the  two  passages  which  make  the  dif- 
ference. I  think,  when  you  have  to  consider  those 
passages,  you  have  to  refer  back  to  the  will.  Mr. 
Jenkins  in  his  very  clear  argument  has  put  a 
perfectly  intelligible  view  of  these  two  doubtful 
and  difficult  passages.  He  admits,  quite  frankly, 
that  if  the  final  passage,  "Finally,  these  nre  the 
instructions  referred  to  in  my  will.  They  are 
not  in  any  way  to  fetter  Crawford,"  relates  to  the 
whole  of  the  document,  then  it  prevents  there 
being  any  binding  obligation;  but  be  suggests. 
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and  it  is  a  perfectly  plausible  suggestion,  that 
that  passage  refers  back  to  the  previous  passage 
in  which  there  has  been  said,  "I  do  net  fetter 
your  discretion  in  any  way."  I  do  not  think,  for 
reasons  which  I  will  explain  presently,  that  it  is 
the  correct  view,  but  it  is  a  perfectly  possible  one. 
It  throws  us  back  upon  the  consideration  of  the 
other  passage  which  makes  the  difficulty :  "  1 
have  made  a  settlement  on  P.  D.  which  should 
suffice  for  him  in  the  struggle  of  life  we  all  have 
to  face."  That  is  information  given  in  order 
to  explain  that  there  will  not  be  any  neces- 
sity for  providing  for  P.  D.  "  As  regards  our 
family,"  that  I  read  as  meaning  "  our  own  family," 
as  this  is  from  one  brother  to  another,  and  as  the 
gentleman  who  was  writing  it  had  no  children 
and  no  wife  their  family  would  be  the  same. 
Whether  the  wife  would  come  in  with  the  "family" 
appears  to  be  a  doubttul  question ;  but  1  think  I 
could  decide  that,  if  I  had  to  decide  it.  "  As 
regards  our  family,"  under  the  circumstances 
clearly  means  the  family  of  the  two  brothers. 
"  As  regards  our  family,  you  will  be  the  beat 
judge  now  and  when  a  suitable  distribution 
should  be  made.  I  do  not  fetter  your  discretion 
in  any  way.  You  are  an  old  man,  and  therefore 
do  not  delay  the  distribution."  That  is  a  reference 
to  a  passage  which  has  gone  before  which.  I  will 
read  directly.  "  I  should  like  to  prefer  those 
who  are  least  likely  to  be  well  off.  Keep,  of 
course,  anything  for  yourself.  As  Sir  Henry 
Chamberlain  is  what  is  usually  called  the  head  of 
the  family  and  is  not  well  off,  I  should  like  him  to 
have  20001.  It  may  be  desirable  to  tie  up  Hetty's 
share."  Now,  the  question  is  whether  those  are 
suggestions  made  to  the  brother  who  is  to  have 
the  absolute  property  for  himself  as  to  how  he 
should  when  he  dies  dispose  of  it,  or  whether  it  is 
intended  to  be  a  binding  obligation  to  distribute 
this  property,  which  in  that  event  would  mean  the 
residue  of  the  property  after  giving  specific 
amounts  which  are  afterwards  mentioned  amount, 
a  class,  including  in  that  class  the  donee  himself- — 
"  Keep,  of  course,  anything  for  yourself  " — with  an 
absolute  discretion  as  to  the  amount  of  the  shares 
and  an  absolute  discretion  as  to  the  particular 
individuals  who  are  to  be  given  something  as 
members  of  the  family,  but  still  a  binding  obli- 
gation not  to  give  the  property  away  from  the 
class.  I  do  not  say  it  is  impossible  that  the 
words  could  have  that  meaning.  The  thing  is 
quite  intelligible,  and  the  words  might  have  that 
meaning.  But  I  think  there  is  a  difficulty  in 
those  words  alone,  even  if  one  does  not  look  at 
the  other  circumstances,  and  that  arises  in  the 
passage  "  Keep,  of  course,  anything  for  yourself ." 
It  does  not  seem  to  me  such  a  very  odd  sort  of 
power  to  give  to  anybody.  It  is  a  power  to  dis- 
tribute amongst  a  class,  including  the  person 
himself,  who  is  to  take  as  much  as  ever  he  likes. 
On  the  very  face  of  it  that  looks  discretionary 
rather  than  any  obligation  to  divide.  I  think  Mr. 
Jenkins  told  me  that  under  the  present  law  in 
reference  to  powers  of  appointment  and  so  on,  if 
a  power  of  appointment  is  given  without  words 1 
to  the  contrary,  you  may  now  give  the  whole  to 
one.  I  gather  that  is  so  by  a  comparatively 
modern  statute,  and  that  to  a  certain  extent  the 
old  doctrine  about  illusory  appointments  has  been 
trenched  upon.  I  do  not  think  I  need  go  into  it. 
This  is  not  a  case  in  which  it  is  a  statutory  obliga- 
tion, or  in  which  the  statute  would  apply.  That  lan- 


guage in  itself  is,  to  my  mind,  almost  enough  to  say 
that  the  person  writing  that  could  not  have  meant 
anything  more  than  a  suggestion,  and  could  not 
have  meant  any  obligation,  because  otherwise  he 
would  have  said  something  as  to  the  proportion 
which  he  meant  the  person  to  whom  he  was  giving 
this  large  power  to  take  for  himself.  And  now 
one  must  turn  to  matters  which  to  my  mind  are 
pretty  well  conclusive  of  the  other  view.  At  this 
stage  I  think  it  is  convenient  to  refer  to  a  passage 
at  p.  95  of  the  judgment  of  the  Lord  Chancellor 
in  McCormich  v.  Grogan  i*up.).  That  case  throws 
a  great  light  on  what  I  have  to  decide  here, 
although  the  actual  decision  throws  no  light  at 
all.  The  actual  decision  proceeded  upon  thiB. 
In  that  case  there  was  no  assent  proved  on  the 
part  of  the  donee  to  the  suggested  directions  of 
a  certain  letter.  Of  course,  if  that  was  so,  the 
case  came  to  an  end.  But  as  I  gather,  I  have  not 
been  the  report  in  the  Court  of  Appeal  in  Ireland, 
that  had  there  proceeded  possibly  upon  different 
grounds,  certainly  partially  upon  a  different 
ground,  and  the  Lords  dealt  with  that  different 
ground,  and  this  passage  occurs  where  they  are 
dealing  with  the  question  of  the  intention  of 
Mr.  Craig,  whose  dispositions  were  in  question : 
"I  think  the  letter  itself,  and  all  the  circum- 
stances attending  it,  lead  to  the  conclusion  that 
it  was  the  full  intention  of  the  testator,  uninduced 
by  anything  except  that  it  was  his  own  wish  so 
to  deal  with  his  property,  to  give  Mr.  Orogan 
full  and  complete  control  over  the  property  and 
to  leave  the  instructions  simply  as  a  guide  which 
might  assist  him  in  the  discretion  which  he 
would  himself  exercise.  In  fact,  what  I  believe 
to  have  been  his  intention  is  better  expressod 
than  I  can  myself  express  it  in  the  words  of 
the  Court  of  Appeal  when  reversing  the  decision 
of  Lord  Chancellor  Blackburne.  It  is  there  said 
by  the  Lord  Justice  of  Appeal :  *  If  we  could  look 
into  the  thoughts  of  Abraham  Walker  Craig  as 
they  were  at  the  moment  when  he  was  inditing 
the  will  and  letter,  I  am  persuaded  that  what  we 
Bhould  find  there  would  be  a  purpose  to  this 
effect,  to  set  up  after  his  decease,  not  an  executor 
or  a  trustee,  but  as  it  were  a  second  self,  whom, 
while  he  communicates  to  him  confidentially  his 
idoas  as  to  the  distribution  of  his  property,  he 
desires  to  invest  with  all  his  own  irresponsibility 
in  carrying  them  into  effect.'  That,  I  think,  is 
not  by  any  means  an  unjust  description  of  the 
instrument  in  question."  I  myself  think,  when 
you  come  to  read  the  whole  of  this,  the  will  and 
the  introductory  part  of  this  letter  of  instruc- 
tion, that  it  is  exactly  what  Sir  Neville  Chamber- 
lain intended  to  do.  You  start  with  the  will. 
He  gave  by  the  will  all  his  estate  to  his  brother 
Sir  Crawford  absolutely, "  but  if  he  should  die 
in  the  lifetime  of  the  testator,  or  become  from  any 
reason  incapable  of  managing  his  affairs,"  the 
testator's  executors  were  to  hold  his  said  estate 
and  effects  upon  such  trusts  as  he  should  at  any 
time  make  known  to  them."  There  you  begin  with 
the  fact  that  the  executors,  if  the  matter  came 
to  them  under  that  "  but  if,"  were  to  bo  subject 
to  a  binding  trust  which  was  to  be  communi- 
cated, and  Sir  Crawford  was  to  stand  certainly  in 
a  different  position.  That  is  a  very  strong  circum- 
stance to  begin  with.  It  is  quite  possible  that  Sir 
Neville  might,  after  making  that  will, have  more  or 
less  changed  his  mind  and  have  thought.  "  Well, 
after  all,  I  had  better  bind  Sir  Crawford,  and  I 
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will  write  positive  directions  to  him  and  get  him 
to  give  his  assent  to  these  positive  directions." 
He  might  have  done  so,  but,  when  700  come 
to  look  at  the  directions,  did  he  ?   He  begins  in 
this  way :  "  Like  many  others  who  have  gone 
before  me,  I  have  failed  to  make  provision  for 
the  distribution  of  my  property  amongst  my 
relatives  and  friends  before  it  has  become  too 
late  to  do  it  with  care."   He  is  regretting  that 
he  has  not  been  able  to  make  the  will  that  he 
Bbould  like  to  make,  and,  regretting  that,  what  is 
he  to  do?   I  think  be  is  contemplating  doing 
exactly  what  is  said  in  McCormick  v.  Orogan 
(sup.)  to  create  the  second  self  whom  he  desires  to 
invest  with  bis  powers  of  distributing  this  pro- 
perty absolutely,  to  give  him  those  powers,  and 
to  make  him  something  like  the  bon  phre  de 
famille  who  is  supposed  to  provide  and  create 
interests   and  that  sort  of   thing   when  he 
divides  his  property  up  amongst  Sis  children. 
He  is  going  to  put  him  into  the  position  to 
make  toe  proper  and  best  distribution  amongst 
the  family  because  he  cannot  do  it  himself, 
having  put  it  off  too  late,  and  because  his  brother 
is  alive  whom  he  absolutely  trusts  to  do  what  he 
thinks  to  be  absolutely  best,  and  he  desires  to 
leave  it  absolutely  to  his  discretion.    That  is 
what  those  introductory  words  seem  to  mean.  If 
you  Btart  with  that,  you  tben  get  to  this  passage 
— it  is  no  doubt  capable  of  making  the  trust  and 
capable  of  not  doing  so— and  come  to  the  very 
large  words  of  discretion  which  be  gives  him, 
repeating,  "  I  do  not  fetter  your  discretion  in  any 
way"  and  "Keep,  of  course,  anything  for  your- 
self."   "  Of  course  "  if»  an  expression  which  is 
commented  upon  in  Sullivan  v.  Sullivan  (1903)  1 
Ir.  Rep.  193  Ch.).  where  the  Master  of  the 
Rolls  in  Ireland  delivering  the  judgment  there 
says,  at  p.  201 :  "  Why  '  of  course  '  ?  *  Of  course  ' 
she  could  not  modify  it  if  it  imposed  a  binding 
trust,  and.  if  not,  '  of  couree '  she  could."  That  is 
what  was  said  in  that  case,  and  the  same  thing  ib 
here—"  Keep,  of  course,  anything  for  yourself." 
The  "  of  course  "  certainly,  when  you  come  to  con- 
sider it,  has  some  meaning.    When  you  get  to 
the  bottom,  "  Finally,  these  are  the  instructions 
referred  to  in  my  will  " — that  is  to  say,  these  are 
the  things  that  are  to  be  obligatory  upon  the 
trustees  and  executors  if  it  ever  comes  to  them, 
but  they  are  not  in  any  way  to  fetter  Crawford. 
That  means  to  say,  "  My  desire  is  that  inasmuch 
as  I  cannot  dispose  of  my  property  equitably  and 
reasonably  amongst  people  who  have  claims  upon 
me  and  whom  I  should  desire  to  benefit,  and  as  I 
do  not  think  I  am  capable  now  of  positively 
instructing  anybody  to  do  it  in  the  way  that  I 
should  like,  I  will  leave  the  whole  thing  to  my 
brother.    I  know  he  is  an  honourable  man,  a 
man  who  when  he  dies  will  in  all  probability  dis- 
tribute the  property  just  as  I  should,  and  do  it 
better  than  I  can  in  my  present  condition,  and  I 
will  remind  him  not  to  get  into  the  same  diffi- 
culty as  I  am  in,  and  not  to  put  it  off  too  late," 
and  accordingly  he  puts  in :  "  You  are  an  old  man, 
and  therefore  do  not  delay  this  distribution."  He 
is  getting  his  brother  to  do  that  which  he  cannot 
do  himself  by  putting  his  brother  in  the  same 
position  that  he  is  in — namely,  giving  him 
absolute  control  and  disposition  over  the  property 
altogether.    I  think  that  is  the  true  interpreta- 
tion of  the  document,  and,  as  I  pointed  out,  I 
think  in  accepting  those  words  and  accepting 


those  directions  Sir  Crawford  accepts  them 
subject  to  the  fall  power  and  limitation  that 
there  is  in  them,  and  that  he  takes  therefore  with 
absolute  power  to  do  anything  that  he  likes  with 
the  property  with,  at  tbe  outside,  a  moral  obliga- 
tion which  aa  an  honourable  man  be  would  be  likely 
to  feel  bound  by,  and  which  in  point  of  fact  I  do 
not  doubt  in  this  case  he  did  in  fact  feel  bound  by, 
an  honourable  obligation  to  regard  those  wishes 
expressed  by  his  brother  unless  he  saw  reason  to 
the  contrary.  As  I  illustrated  the  case  yesterday, 
if  any  of  those  servants  who  were  to  have  money 
had  misbehaved  themselves,  he  clearly  would 
have  had  power,  in  my  judgment,  to  say :  "  I  do 
not  think  now  my  brother  would  if  he  were  alive 
have  given  that  man  his  251.,  and  I  shall  not  give 
it."  He  clearly  could  do  anything  of  that  kind  in 
the  way  it  was  left  to  him.  That  being  my  view 
of  this  case,  it  follows  that  the  settlement  that 
was  made,  although  made  in  point  of  fact  under 
a  Fense  of  moral  obligation,  was  in  point  of  fact  a 
gift.  The  motive  for  making  the  gift  does  not 
at  all  affect  the  question  of  the  thing  being  a  gift. 
I  think  it  was  a  gift,  and  I  think  it  follows  this 

E articular  duty  in  this  particular  case  happens  to 
e  payable.  If  it  was  only  substitution,  it  would 
have  been  paid  if  these  instructions  had  gone  into 
tbe  will  and  been  binding.  The  judgment  will  be 
therefore  for  the  Crown.  Judgment  o^^y. 

Solicitors  :  Solicitor  of  Inland  Revenue  ;  Gat' 
quet  and  Metcalfe. 


Tuesday,  March  29. 

(Before  Lord  Alvebstone,  C.J.,  Darlino  and 
Channels,  JJ.). 
Wieland  (app.)  v.  Bctlkb-Hooan  (reap.),  (a) 

Public  health — Unsound  meat — Meat  going  bad 
while  stored— Meat  not  set  out  or  offered  for  talc 
—"Intended  for  the  food  of  man"  -  Public 
Health  Act  1875  (38  &  39  Kiel.  c.  55),  «.  116, 
117. 

On  a  Monday  morning,  thortly  after  twelve  o'clock 
at  noon,  an  inspector  of  nuisances  visited  the 
shop  where  the  appellant  carried  on  the  business 
of  a  butcher.  The  shop  contained  a  safe  which 
the  inspector  found  closed.  It  was  opened  by 
him  and  found  to  contain  some  meat  which 
showed  signs  of  decomposition.  Business  was 
carried  on  at  the  appellant's  shop  up  to  midnight 
on  the  previous  Saturday,  when  all  the  meat 
remaining  unsold  was  placed  in  the  safe,  and 
was  then  sound  and  fit  for  the  food  of  man.  0» 
the  Monday  in  question  the  safe  had  not  been 
opened  after  midnight  on  the  previous  Saturday 
until  the  inspector  s  visit,  a  period  of  thirty'Six 
hours. 

In  the  ordinary  course  of  the  appellant's  busi- 
ness all  the  meat  contained  in  the  safe  would 
have  been  examined  before  setting  it  out  for 
sale,  and  any  part  found  to  have  been  unsound 
would  have  been  removed. 

Held,  that  there  was  no  evidence  that  Vie  meat 
was  deposited  on  the  appellant's  premises  for  the 
purpose  of  sale  and  intended  for  the  food  of 
man. 

Mallinson  v.  Carr  (63  L.  T.  Rep.  459  ;  17  Cox  C  C 
220;  (1891)  1  q.  B.  m  distinguished. 

(a)  Boported  by  W.  DlB  Hskbist.  Esq.,  B»rfl«wr*»-Uw. 
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Cask  stated  on  an  information  preferred  by  the 
respondent  against  the  appellant  under  the  Public 
Health  Act  1875  for  that  on  the  12th  Oct.  1<J03 
certain  meat  in  the  possession  of  the  appellant 
was  deposited  for  the  purpose  of  sale  on  hiB  pre- 
mises, and  was  intended  for  the  food  of  man  and 
was  unsound. 

The  facts  proved  and  admitted  before  the  jus- 
tices were  as  follows : 

On  Monday,  the  12th  Oct.  1903,  shortly  after 
twelve  o'clock  at  noon,  an  inspector  of  nuisances 
for  the  district  visited  the  shop  where  the  appel- 
lant carried  on  the  business  of  a  butcher.  One 
customer  was  present  in  the  shop,  which  was 
being  cleaned  under  the  direction  of  the  appel- 
lant's manager. 

The  shop  contained  a  safe  which  the  inspector 
found  closed.  It  was  opened  by  him  and  found 
to  contain  a  large  quantity  of  meat  for  the  most 
pait  perfectly  sound,  but  part  of  a  neck  of  mutton 
weighing  about  31b.,  some  fiausages,  and  nine 
pieces  of  cooked  meat  in  separate  dishes  showed 
ai^na  of  decomposition. 

All  these  were  seized  by  the  inspector,  and,  after 
being  submitted  for  inspection,  were  taken  before 
and  condemned  by  a  justice  on  the  same  day  as 
unsound  and  unfit  for  the  food  of  man. 

The  meat  condemned  was  unsound  and  unfit 
for  the  food  of  man  at  the  time  of  seizure  by 
reason  only  of  decomposition  or  putrefaction. 

Evidence  on  behalf  of  the  appellant  was  ad- 
duced as  follows : 

Business  was  carried  on  at  the  appellant's 
shop  up  to  midnight  on  the  previous  Saturday, 
when  all  the  meat  remaining  unsold  was  placed 
in  the  safe,  and  was  then  sound  and  fit  for  the 
food  of  man. 

The  ordinary  course  of  business  at  the  appel- 
lant's shop  was  to  devote  the  morning  on 
Mondays,  when  very  little  trade  takes  place,  to 
cleansing  and  preparatory  work,  and  not  to  set 
out  or  examine  the  contents  of  the  safe  until  the 
process  is  complete. 

On  the  Monday  in  question  the  safe  had  not 
been  opened  after  midnight  on  the  previous 
Saturday  until  the  inspector's  visit,  a  period  of 
thirty-six  hours.  Further,  in  the  ordinary  course 
of  the  appellant's  business,  all  the  meat  contained 
in  the  safe  would  hare  been  examined  before 
setting  it  out  for  sale,  and  any  part  found  to  have 
been  unsound  would  have  been  removed. 

The  justices  were  of  opinion  that  the  facts  as 
above  stated  constituted  an  offence  against 
sects.  116  and  117  of  the  Public  Health  Act  1875, 
and  they  convicted  the  appellant 

By  the  Public  Health  Act  1875  (38  &  39  Vict 
c  55),  s.  116 : 

Any  mediosl  officer  of  health  or  inspector  of  noisanoas 
may  at  all  reasonable  times  inspect  and  examine  any 
animal,  oaroaee,  meat,  poultry,  game,  flesh,  fish,  fruit, 
vegetables,  oorn,  b:-ead,  flour,  or  milk  exposed  for  sale 
or  deposited  in  any  place  for  the  purpose  of  sale,  or  of 
preparation  for  sale,  and  intended  for  the  food  of  man, 
tbe  proof  that  the  Bame  was  not  exposed  or  deposited 
for  any  anoh  purpose,  or  was  not  intended  for  the  food 
of  awn,  resting  with  the  party  charged  ;  and  if  any  euoh 
animal,  oaroaee,  meat,  poultry,  game,  flesh,  fish,  fruit, 
vegetable,  oorn,  bread,  flour,  or  milk  appears  to  sooh 
medical  offioer  or  inspector  to  be  diseased  or  unsound 
or  on  wholesome,  or  nnflt  for  the  food  of  man,  ha  may 
ssi/.e  and  carry  awuy  tbe  name  himself  or  by  an  assis- 
tant in  order  to  have  the  same  dealt  with  by  a  jnstioe. 

VoL  XC,  2380. 


And  by  sect.  117  : 

If  it  appears  to  the  justice  that  any  animal,  carcase, 
meat,  poultry,  game,  flesh,  flab,  fruit,  vegetables,  oorn, 
bread,  floor,  or  milk  so  seized  is  diseased  or  unsound  or 
un  wholesome,  or  nnflt  for  the  food  of  man,  he  shall  con- 
demn the  aumo  and  order  it  to  be  destroyed  or  so  dis- 
posed of  aa  to  prevent  it  being  expoeed  for  tale  or  need 
for  the  food  of  man ;  and  the  person  to  whom  the  same 
belongs  or  did  belong  at  the  time  of  exposure  for  Rale, 
or  in  whose  possesion  or  on  wLoho  promises  the  name 
was  fonnd,  shall  be  liable  to  a  penalty  not  eiooeding 
201.  for  every  animal,  oaroaee,  or  fish,  or  pieoe  of  meat, 
tiesb,  or  fish,  or  any  poultry  or  game,  or  for  the  parcel 
of  fruit,  vegetables,  corn,  bread,  or  floor,  or  for  tbe 
milk  so  condemned,  or,  at  the  discretion  of  the  justice, 
without  tbe  initiation  of  a  fine  to  imprisonment  for  a 
term  of  not  moro  than  three  months.  The  jnstioe  who 
under  this  section  is  empowered  to  oonviot  tbe  offender 
may  be  either  the  justice  who  may  have  ordered  the 
article  to  be  disposed  of  or  destroyed  or  any  other 
jnstioe  having  joriadiotion  in  the  place. 

Clarke  Hall  for  the  appellant. — The  justices 
were  wrong,  for  on  the  case  as  stated  by  them  it 
is  clear  that  this  meat  was  not  deposited  for  sale 
and  intended  for  the  food  of  man.  [He  referred 
to  the  corresponding  provisions  in  the  Public 
Health  (London)  Act  1891  (sect.  47).]  In  no  sense 
could  it  be  said  that  this  meat  was  intended  for 
the  food  of  man,  and  it  cannot  be  said  that 
because  meat  goes  bad  on  the  premises  before 
the  person  owning  the  premises  has  the  oppor- 
tunity of  examining  it,  that  constitutes  an  offence 
xithin  the  Public  Health  Act  1875.  The  facts  in 
Mallinton  v.  Carr  (63  L.  T.  Rep.  459 ;  17  Cox  C.  0. 
220;  (1891)  1  Q.  B.  48)  are  very  different  from 
the  present  case,  for  there  the  defendant  kept  tbe 
meat  on  his  premises  after  he  knew  it  was  un- 
sound and  unfit.  Here  there  was  no  evidence 
that  the  appellant  meant  to  keep  the  meat  after 
he  discovered  it  was  bad ;  in  fact,  the  evidence 
shows  it  would  have  been  examined  before  he  set 
it  out. 

R.  Cunningham  GUn  for  the  respondent.— 
Under  sects.  116  and  117  the  onus  is  on  the  appel- 
lant, The  intention  was  for  tbe  justices  to 
consider,  and,  although  they  have  set  out  in  the 
case  the  evidence  given  by  the  appellant,  the 
fact  that  they  convicted  him  shows  that  they 
did  not  believe  him.  Here  the  seizure  was  not 
until  twelve  o'clock,  and  there  was  a  customer  in 
the  Bhop.   The  conviction  was  therefore  right. 

Lord  Alvkbstone,  C.J.— Of  course  if  the 
argument  put  forward  by  Mr.  Glen  on  behalf  of 
the  respondent  is  good  on  the  case  as  it  is  stated, 
this  oonviot  ion  would  have  to  stand.  If  the  jus- 
tices had  only  treated  what  they  have  set  out  in 
the  case  as  evidence  which  they  heard,  but  did  not 
believe,  he  might  be  right;  but  I  cannot  think 
that  tbe  justices  meant  it  to  be  understood  that 
they  did  not  believe  the  evidence  given  for  the 
appellant.  They  say :  "  We  were  of  opinion  that 
the  facts  as  above  stated  constituted  an  offence 
against  the  Public  Health  Act  1875,  ss.  116,  117, 
and  convicted  the  appellant."  That  statement, 
I  think,  shows  that  their  findings  amounted  to 
that  the  meat  had  gone  bad  between  Saturday 
and  Monday,  that  the  meat  had  not  been  dealt 
with  up  to  the  time  on  Monday  when  the  inspector 
opened  the  safe,  and  that  up  to  that  time  on  the 
Monday  tbe  meat  had  not  been  handled  or  moved 
from  the  safe.  That  being  so,  I  do  not  think 
that  there  was  any  evidence  that  meat  in  the 
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possession  of  the  appellant  was  deposited  for  the 
purpose  of  sale  on  his  premises  and  was  intended 
for  the  food  of  man  in  addition  to  being 
unsound.  In  ilallinson  v.  Carr  f<>3  L.  T.  Rep. 
459;  17  Cox  C.  C.  220;  (1891)  1  Q.  B.  48)  the 
decision  turned  on  the  fact  that  the  respondent 
had  retained  the  meat  on  his  premises  after  he 
knew  that  it  was  unsound  and  unfit.  I  think  the 
justices  here  were  wrong,  and  the  appeal  must  be 
allowed. 

Darlino,  J. — I  am  of  the  same  opinion.  What 
the  magistrates  had  to  consider  here  was  whether 
tho  meat  was  deposited  for  the  purpose  of  sale  on 
the  premises,  and  was  it  intended  for  the  food  of 
man.  The  evidence  given,  and  which  we  mast 
take  the  magistrates  believed,  shows  that  it  was  not 
intended  for  the  food  of  man,  for  they  say  :  "  In 
the  ordinary  course  of  appellant's  business  all  the 
meat  contained  in  the  safe  would  have  been 
examined  before  setting  it  out  for  sale,  and  any 
found  to  have  been  unsound  would  have 
removed."  That  shows  the  meat  was  not 
exposed  in  the  business  at  all,  and  the  evidence 
amounted  to  that,  whatever  the  condition  of  the 
meat  was  at  the  time  the  safe  was  opened,  at  that 
time  it  was  not  intended  for  the  food  of  man,  for 
it  would  have  had  to  have  been  examined  first. 

Channell,  J.-I  agree.       Appeal  fl,w 

Solicitors  :  W.  T.  Bickelts  and  Son ;  F. 
Shelton.   


K.REATA.— Ilmnan  ami  Co  r.  Dvtfrcrth.—M  page  A*fi  (anlr). 
Srnl  ool.,  line  :»7,  /or  •«  by  "  rtad  "for.-  and  In  Hoe  3J>r  •  (or  " 
rtwi"by," 


jSitjtenu  Court  of  $tibicatttre. 
— ♦ — 

COURT  OF  APPEAL. 

April  12  and  13. 
(Before  Vaoohan  Williams,  Stirling,  and 
Cozenb-Hardy,  L.JJ.) 
Marks  v.  Samuel,  (a) 

APPLICATION  FOR  NEW  TRIAL. 
Slander — Accusation  of  bringing  "  blackmailing  " 
action — Imputation  of  criminal  offence — Action 
for  slander  maintainable. 

An  action  for  Blander  founded  upon  an  accusation 
that  the  plaintiff  had  brought  a  "  blackmailing  " 
action  wot  held  to  be  maintainable  on  the  ground 
that  the  words  spoken  might  fairly  be  inter- 
preted  by  hearers  as  imputing  to  the  plaintiff 
an  indictable  offence. 

The  plaintiff,  Arnold  Jacobs  Marks,  who  carried 
on  business  as  a  director  of  a  public  company, 
brought  an  action  against  the  defendant,  Henry 
Samuel,  who  also  carried  on  business  as  a  director 
of  a  public  compuny,  for  an  alleged  slander. 

The  plaintiff  alleged,  by  his  statement  of  claim, 
that  the  defendant,  at  a  meeting  of  the  share- 
holders of  a  gold- mining  company,  stated  that  hiB 
counsel  had  accused  the  plaintiff  of  bringing  a 
"  blackmailing "  action.  The  plaintiff  alleged 
that  the  defendant  had  originated  the  slander 
himself. 

Co)  Reported  by  E.  A.  Scsatchim,  E«q.,  B»rrliter  »t.Uw. 
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By  his  defence  the  defendant  pleaded  that  the 
occasion  on  which  the  alleged  words  were  spoken 
was  privileged,  the  words  having  been  spoken 
bona  fide  and  without  malice,  and  were  them- 
selves privileged  by  reason  of  their  being  spoken 
at  a  meeting  of  the  shareholders  of  a  company,  at 
which  both  the  plaintiff  and  the  defendant  were 
present  as  shareholders,  and  were  spoken  for  tho 
purpose  of  vindicating  the  defendant's  character 
against  an  attack  by  the  plaintiff,  and  in  reason- 
able and  necessary  self- defence. 

At  the  trial  of  the  action  in  Nov.  1903,  before 
Grantham,  J.  and  a  special  jury,  the  jury  stopped 
the  case,  and  judgment  was  entered  for  the 
defendant. 

Thereupon  the  plaintiff  applied  for  a  new  trial 
of  the  action  or  that  judgment  might  be  entered 
for  him. 

Bray,  K.C.  and  P.  Rose  Jnnes,  for  the  plaintiff, 
supported  the  application. 

Bufus  Isaacs,  K.C.  and  A.  Neilson,  for  the 
defendant,  contended  that  the  action  was  not 
maintainable  at  all,  the  words  alleged  to  have 
been  used  not  being  actionable ;  that  it  was  not 
suggested  that  anything  was  said  with  reference 
to  the  plaintiff's  trade  or  calling ;  that  the  bring- 
ing of  a  "  blackmailing  "  action  was  not  a  criminal 
offence,  anyone  being  entitled  to  bring  an  action, 
however  unfounded  it  might  be ;  and  that  in  the 
absence  of  special  damage  (which  was  not  alleged) 
there  was  no  cause  of  action. 

Bray,  K.C,  in  reply,  contended  that  when  a 
"blackmailing"  action  was  spoken  of  any 
listener  would  naturally  draw  the  deduction  that 
the  plaintiff  was  accused  of  being  a  "black- 
mailer"— imputing  to  him  an  indictable  offence 
—which  was  actionable ;  and  that  therefore  the 
mode  in  which  the  words  would  have  been  under- 
stood by  a  bystander  had  to  be  considered. 

Williams,  L.J.— On  the  whole,  we  think  that 
there  must  be  a  new  trial  here.  I  will  deal  first 
with  the  point  that  was  made  by  Mr.  Rufus 
Isaacs.  He.  of  course,  was  right  in  his  submis- 
sion that,  unless  this  statement  of  claim  is  a 
statement  of  claim  in  which  the  alleged  slander 
imputed  or  might  impute  a  criminal  offence,  this 
action  falls.  There  is  no  special  damage  alleged, 
and  it  is  not  a  case  in  which  there  is  any  imputa- 
tion of  professional  misconduct  at  all,  or  mis- 
conduct by  a  tradesman  in  hiB  trade,  or  anything 
of  that  sort.  It  is  just  one  of  those  cases  in 
which  spoken  words  are  not  actionable  unless 
they  are  spoken  words  which  impute  or  might 
impute  a  crime  in  the  opinion  or  the  tribunal 
which  ultimately  deals  with  the  matter.  If  they 
appear  to  have  been  words  not  necessarily  which 
were  intended  by  the  speaker  to  impute  a  crime, 
but  which  the  hearers  might  understand  as 
imputing  a  crime,  they  may  be  actionable.  Now, 
the  words,  as  set  forth  in  the  second  paragraph 
of  the  statement  of  claim,  are  these :  "  On  the 
30th  May  1902,  at  a  meeting  of  shareholders  of 
the  Elandsfontein  No.  2  Gold  Mining  Company, 
held  on  such  date  at  the  Institute  of  Accountants, 
Moorgate-street,  E.C.,  the  defendant  falsely  and 
maliciously  spoke  and  published  of  and  concern- 
ing the  plaintiff  the  following  words  :  '  On  that 
occasion  (meaning  upon  the  hearing  of  certain 
arbitration  proceedings  arising  out  of  the  said 
action  in  the  Mayor's  Court)  Mr.  Marks  (mean- 
ing the  plaintiff)  was  taxed  with  having  brought 
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a  blackmailing  action  (meaning  the  said  action 
in  the  Mayor's  Court)  against  me.  He  was 
awfully  indignant  about  it,  and  wanted  to  know 
if  it  was  by  instructions  of  mine  that  mj  counsel 
accused  bim  (meaning  the  plaintiff)  of  having 
brought  a  blackmailing  action.  My  counsel  said 
it  was  upon  his  (meaning  the  plaintiff)  own 
evidence.'  Now.  the  next  paragraph,  No.  3, 
contains  the  innuendo.  But  I  will  first  say  a 
word  upon  the  mattet,  without  any  reference  to 
the  innuendo  at  all.  I  am  not  at  all  prepared 
to  say  that  even  without  any  innuendo  it  would 
be  right  to  say  that  these  words  actually 
used  could  not  be  reasonably  understood  by  the 
bearers  as  imputing  to  the  plaintiff  a  criminal 
offence.  I  mean  by  that  a  criminal  offence  in 
making  a  claim,  supporting  it  by  an  action, 
and  supporting  it  in  that  action  by  criminal 
means — that  is  to  say,  either  by  false  evidence 
given  by  the  plaintiff  himself,  or  by  false  evidence 
obtained  by  him  for  the  purpose  of  the  action. 
If  there  was  such  an  action  brought  and  thus 
supported,  it  seems  to  me  that  it  would  be  a 
blackmailing  action,  and  a  blackmailing  action 
brought  by  such  means  and  in  such  manner  as 
to  constitute  an  indictable  offence.  When  one 
comes  to  look  at  the  third  paragraph  of  the  state- 
ment of  claim  and  see  what  the  innuendo  is,  that 
paragraph  confirms  what  I  have  said,  because  the 
meaning  which  it  is  suggested  that  these  words 
conveyed  to  the  bearers  is  very  much  the  same 
as  that  which  I  have  just  stated ;  and,  as  it 
seems  to  me,  the  words  might  reasonably  have 
been  understood  to  mean  by  the  hearers  that 
which  I  have  just  stated.  The  words  of  the 
innuendo  are  as  follows  :  "  The  meaning  of  the 
said  wordB  was  that  the  plaintiff  was  a  black- 
mailer and  bad  brought  an  unfounded  action 
against  the  defendant,  had  been  guilty  of  an 
indictable  offence  or  offences,  and  of  endeavouring 
to  obtain  moneys  by  means  of  threats  from  the 
defendant,  and  was  further  guilty  of  a  mis- 
demeanour in  supporting  his  claim  by  giving 
false  evidence,  and  had  so  admitted  in  bis 
evidence  given  upon  oath  before  the  said  court." 
Now,  taking  those  last  words,  "  And  was  further 
guilty  of  a  misdemeanour  in  supporting  his  claim 
by  giving  false  evidence,  and  had  so  admitted  in 
his  evidence  given  upon  oath  before  the  said 
court,"  I  think  that  the  hearers  might  well  have 
understood  that  that  was  the  imputation  which 
was  being  made  by  Mr.  Samuel  upon  Mr.  Marks, 
especially  when  one  has  regard  to  the  concluding 
words  of  par.  2  complained  of :  "  My  counsel  said 
it  was  upon  his  (meaning  the  plaintiff's)  own 
evidence.'  It  certainly  suggests  there  that  that 
evidence  was  untrue  evidence  given  on  oath  by 
the  plaintiff.  Now.  baring  said  that.  I  have 
pointed  out  that  we  should  not  refuse  a  new  trial 
upon  this  point  taken  by  Mr.  Isaacs,  and  I  now 
proceed  to  deal  with  the  reasons  why  I  think  that 
there  ought  to  be  a  new  trial  here.  I  have  no 
doubt  but  that  in  this  action  Grantham,  J.  did 
not  for  one  moment  intend  to  tell  the  jury  that 
if  they  arrived  at  the  conclusion  that  it  was 
a  caeo  in  which  the  plaintiff  and  the  defendant 
respectively  were  abusing  one  another,  and  that 
the  plaintiff  was  the  beginner,  there  was  an  end 
of  the  action.  I  do  not  think  that  the  learned 
judge  meant  to  tell  the  jury  anything  of  the  sort. 
But  unfortunately  the  learned  judge  did  not,  in  my 
opinion,  explain  to  the  jury  what  were  the  issues 
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which  they  really  had  to  try  in  the  action.  It 
seems  to  me  that  if  bo  left  matters  with  the 
jury  in  such  a  way  that  they  might  very  well 
have  supposed  that  if  they  thought  this  was  a 
case  of  cross  imputations,  made  by  the  plaintiff 
and  the  defendant  one  against  the  other  at  a 
public  meeting,  no  action  would  lie,  and  that  it 
did  not  matter  whether  the  imputations  made 
by  the  defendant  and  the  plaintiff  were  true  or 
were  false.  I  cannot  help  saying  that  the  jury 
may  very  well  have  thought  that  this  was  the 
view  of  the  law  intended  to  be  put  before  them  by 
the  learned  judge.  The  learned  judge  did  not  in 
fact  explain  to  tbem  at  all  what  the  issues  were. 
More  than  once  in  the  course  of  the  trial  when 
the  plaintiff  wished  to  bring  before  the  court 
and  jury  what  happened  at  the  arbitration  at 
which  this  imputation  was  first  made,  for  the 
purpose  of  showing  that  there  could  be  no  ground 
whatsoever  for  the  defendant  believing  in  tne 
truth  of  any  such  allegation  as  that  this  was  a 
blackmailing  action  or  an  action  brought  by  the 
plaintiff  which  he  supported  by  false  evidence, 
the  learned  judge  told  the  jury  that  he  thought 
these  matters  ought  not  to  be  gone  into,  and 
refused  to  allow  the  plaintiff  to  go  into  the 
matters  any  further.  The  learned  judge  pointed 
out  that  that  which  the  defendant  alleged — that  is, 
that  his  counsel  had  said  this  and  said  that — was 
perfectly  true.  It  seems  to  me  that  there  again* 
although  the  learned  judge  knew  himself  per- 
fectly well  what  the  issues  were  and  what  waa 
relevant  and  what  was  not,  the  jury  may  very 
well  have  supposed  that  the  learned  judge 
thought  the  evidence  showed  that  the  defendant 
could  not  possibly  have  believed  in  the  truth  of 
the  statements  he  made  which  were  complained  of 
by  the  plaintiff.  Under  these  circumstances  it 
seems  to  me  that,  although  the  jury  practically 
on  the  invitation  of  the  learned  judge  stopped 
the  case,  yet  we  ought  not  to  allow  this  verdict 
to  stand.  The  result  ib  there  will  be  a  new 
trial.  The  costs  of  this  application  and  in  the 
court  below  will  abide  the  result  of  the  new 
trial. 

Stirling,  L.J.— I  am  of  the  same  opinion.  In 
the  first  place,  as  regards  the  point  that  was 
raised  by  Mr.  Rufus  Isaacs 'that  the  action  was 
not  maintainable  at  all,  it  seems  to  me  that  that 
cannot  be  relied  on.  It  is  impossible,  I  think,  to 
come  to  the  conclusion  that  the  words  set  out  in 
the  second  paragraph  of  the  statement  of  claim 
were  not  such  as  the  persons  hearing  them  might 
fairly  interpret  as  imputing  an  indictable  offence 
to  the  plaintiff.  If  that  be  so,  the  action  is  main- 
tainable, and  the  question  must  be  asked  of  the 
jury  m  to  the  sense  and  meaning  which  ought  to 
have  bpen  put  upon  them.  Therefore  the  question 
comes  to  this,  whether  there  ought  to  be  a  new 
trial.  Upon  that,  I  agree  with  what  my  Lord  has 
said.  I  think  that  the  jury  in  this  case  acted 
upon  the  suggestion  which  was  made  by  the 
learned  judge  in  the  court  below,  that  it  was 
merely  a  case  of  recriminations  between  two 
persons,  who  neither  of  them  exactly  meant  what 
they  said.  It  is  a  misfortune,  it  seems  to  me, 
that  the  learned  judge  did  not  explain,  as  he 
naturally  would  have  done  if  he  bad  given  a  more 
formal  summing  up,  the  issues  which  the  jury 
were  called  upon  to  try,  and  ask  them  for  a 
formal  verdict.  I  agree  with  what  my  Lord 
has  said,  that,  under  the  circumstances,  the 
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best  coursa  is  for  the  case  to  go  back  and  be 
tried  out. 

Cozens-Hardy,  LJ.-I  agree,  and  I  have 
nothing  to  add.  Application  allowed. 

Solicitors  for  the  plaintiff,  Morri*.  Coode,  and 
Co. 

Solicitors  for  the  defendant,  Dale,  Newman, 
and  Hood. 


Tuesday,  April  19. 

(Before  Vauohan  Williams,  Stirling,  and 
Cozens-Hardy,  L.JJ.) 

Hamilton  r.  Seal,  (a) 

application  for  new  trial. 

Practice  —  Costs —  Application  for  judgment  or 
new  trial — Cosh  of  successful  applicant — Discre- 
tion of  court. 

Where  an  application  is  made  to  the  Court  of 
Appeal  for  judgment  or  a  new  trial  on  appeal 
from  a  judgment  and  verdict  at  a  trial  before  a 
judge  and  jury,  on  the  ground  of  misdirection  or 
otherwise,  a>ut  such  application  is  opposed  by 
the  other  side,  but  a  new  trial  is  granted, 
although  there  is  no  absolute  rule  applicable  to 
all  such  cases,  and  the  court  has  a  discretion 
either  to  give  or  refrain  from  giving,  or  to 
reserve  the  costs  of  the  successful  application 
to  abide  the  result  of  the  new  trial,  yet,  in  the 
absence  of  special  circumstances,  prima  facie 
the  costs  of  the  successful  application  ought  to  be 
borne  by  the  party  who  opposed  it. 

The  order  made  in  Bray  v.  Ford  (73  L.  T.  Hep. 
609 ;  (1896)  A.  C.  41)  is  not  to  be  considered  as 
an  order  laying  down  any  general  rule  upon  the 
point,  but  merely  as  an  order  in  that  particular 


An  application  was  made  by  the  defendant  in 
this  action  for  judgment  or  new  trial,  on  appeal 
from  a  verdict  and  judgment  at  the  trial  of  the 
action  before  Grantham,  J.  and  a  special  jury, 
the  ground  of  the  application  being  that  there 
hud  been  a  misdirection  by  the  learned  judge. 

The  court  having  ordered  a  new  trial,  the 
question  arose  whether  the  costs  of  the  successful 
application  ought  to  abide  the  result  of  the  new 
trial,  or  whether  the  defendant  ought  to  have  his 
costs  in  any  event. 

Scott  Fox,  K.C.  and  Thorn  Drury  for  the 
defendant. — Although  an  order  was  made  in  Bray 
v.  Ford  (73  L.  T.  Rep.  G09;  (1892)  A.  C.  44)  that 
the  costs  of  the  application  there  to  the  Court  of 
Appeal  for  a  new  trial  ought  to  abide  the  result 
of  the  new  trial,  yet  there  is  no  general  rule  to 
that  effect.  And  in  Fletcher  v.  London  and  North- 
Western  Railway  (65  L.  T.  Rep.  605;  (1892)  1 
O.  B.  122)  the  application  for  a  new  trial  was 
allowed  with  costs. 

Kemp,  K.C.  and  F.  M.  Abrahams,  for  the  plain- 
tiff, contra. — [Vauohan  Williams,  L.J. — It  is 
stated  in  the  Annual  Practice  1904,  p.  548,  that 
where  the  new  trial  is  granted  on  the  ground  of 
misdiroetion  the  court  will,  as  a  general  rule, 
order  the  costs  of  the  application  to  abide  the 
event  of  the  new  trial,  and  Bray  v.  Ford  (ubi 
>.)  and  Jones  v.  Richards  (15  Times  L.  Rep. 
S)  are  referred  to.    There  is  no  reason  for 

<o>  RaporMd  by  E  A.  BCMTcnuT,  bq.,  B«ntotar*t-L*w. 


departing  from  the  rule  here,  if  there  is  any 
general  rule.  We  will  consult  our  colleagues  as 
to  what  is  the  general  rule] 

Vaughan  Williams,  L.J.— We  have  con- 
suited  with  the  other  members  of  the  court,  and 
it  seems  that  in  practice  the  order  that  was  made 
in  Bray  v.  Fori  (73  L.  T.  Rep.  609 ;  (1896)  A  C- 
44)  in  the  House  of  Lords  has  not  been  considered 
as  an  order  laying  down  any  general  rule,  but 
merely  as  an  order  made  in  that  particular  case. 
Beyond  that,  it  seems  that  the  Court  of  Appeal 
has,  in  dealing  with  these  common  law  oases, 

Snerally  dealt  with  them  upon  the  basis  that 
ere  is  no  absolute  rule  applicable  in  all  cases, 
but  the  court  has  a  discretion,  and  that  it  will  in 
the  exercise  of  its  discretion  either  give  or 
refrain  from  giving  or  reserve  the  costs.  We 
have  to  exercise  that  discretion  to-day ;  and, 
speaking  for  myself,  although  I  cannot  find  that 
there  is  any  general  rule  which  is  to  be  applied 
in  these  cases,  1  am  entitled  to  say,  and  I  do  say, 
that,  so  far  as  I  am  concerned,  in  the  absence  of 
special  circumstances  in  any  particular  case,  if 
there  is  an  appeal  which  asks  for  a  new  trial, 
and  that  is  successful,  then  in  my  judgment,  if 
the  other  side  has  opposed  the  granting  of  the 
new  trial,  the  costs  of  the  successful  appeal  ought 
prima  facie  to  be  borne  by  those  who  opposed  it 
quite  irrespective  of  the  results.  That  is  my 
view,  and,  in  the  absence  of  any  rule  to  the  con- 
trary, 1  shall  act  upon  it.  In  this  case  there  has 
been  an  application  for  a  new  trial,  and  a  new 
trial  has  been  granted.  It  was  opposed ;  and  the 
party  who  moved  for  it,  and  obtained  it  notwith- 
standing the  opposition,  should  have  his  costs. 
The  defendant,  therefore,  must  have  his  costs  of 
the  application.  The  costs  of  the  first  trial  must 
abide  the  result  of  the  second  trial  subject  to  i 
direction  which  may  be  given  by  the  judge. 

Stirling  and  Cozens-Hardy,  L.JJ. 

cnrred  Application  allowed. 

Solicitors  for  the  applicant,  Seal  and  Edgelow. 
Solicitor  for  the  respondent,  H.  Ellis. 


Tuesday,  March  29. 
(Before  Vauohan  Williams,  Stirling, 
Cozens-Hardy,  L.JJ.) 
Re  Care's  Trusts  ;  Carr  v.  Carr.  (a) 

APPEAL  FROM  THE  CHANCERY  DIVISION. 

Lunatic— Application  of  property  for  maintenance 
of— Jurisdiction  of  Chancery  Viviiion — Lunacy 
Act  1890  (53  &  54  Vict.  c.  5),  s.  116. 

Where  a  person  of  unsound  mind  not  so  found, 
who  was  detained  in  an  asylum  abroad,  was 
absolutely  entitled  to  certain  trust  property  in 
this  country,  and  directions  were  desired  as  to 
her  mairUenance  thereout,  the  Court  of  Appeal 
{acting  under  the  jurisdiction  in  Chancery],  upon 
an  undertaking  by  the  trustees  to  bring  the  trust 
property  into  court,  ordered  that  the  interest 
thereof  should,  during  the  lifetime  of  the  lunatic, 
or  until  further  order,  be  paid  to  the  lunatic's 
sister,  who  was  one  of  the  trustees,  she  under- 
taking to  apply  the  same  for  the  maintenance  of 
the  lunatic. 

Decision  of  Joyce,  J.  reversed. 
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By  a  marriage  settlement,  dated  the  10th  June 
1829,  the  survivor  of  the  husband  and  wife  was 
empowered  to  appoint  the  trust  funds  by  will 
among  the  children  of  the  marriage. 

On  the  21st  Dec.  1859  the  wife  died. 

By  his  will,  dated  the  24th  April  18S0,  the 
.husband  appointed  that  the  trustees  of  the  settle- 
ment should  stand  possessed  of  the  trust  funds 
upon  trust  as  to  the  sum  of  45001.  for  his  daughter 
Caroline  Emily  Carr,  subject,  however,  to  the 
following  proviso,  that  the  trustees  should  stand 
possessed  of  the  sum  of  4500/.  thereinbefore  ap- 
pointed to  the  testator's  daughter  upon  trust  for 
investment  as  therein  mentioned,  and  should 
during  the  period  of  twenty-one  jears  from  the 
testator's  death  apply  the  income  of  the  sum 
of  45O0/.  or  of  the  investments  thereof  for  the 
benefit  of  bis  daughter  in  such  manner  as  the 
trustees  should  in  their  or  his  discretion  think  fit, 
bis  intent  and  meaning  being  that  the  trustees 
should  have  absolute  discretion  either  to  apply 
the  income  of  the  sum  of  4500/.  or  any  part 
thereof  immediately  for  the  purposes  aforesaid, 
or  pay  the  same  or  any  part  thereof  at  such  times 
and  in  Buch  manner  and  way  as  they  might 
think  fit  into  the  hands  of  the  daughter,  if  they 
in  their  uncontrolled  judgment  were  of  opinion 
that  the  daughter  was  able  to  manage  her  own 
affairs. 

On  the  10th  Dec.  1832  the  testator  died. 

Caroline  Emily  Carr  was  a  person  of  unsound 
mind,  not  so  found  by  inquisition.  In  187S  she 
had  been  placed  by  her  father  in  an  institution 
for  persons  of  unsound  mind  in  Germany,  pur- 
suant to  a  certificate  duly  signed  by  a  physician, 
and  she  bad  been  detained  there  ever  since. 

The  trustees  of  the  settlement  had  applied  the 
whole  of  the  income  (except  a  sum  of  164/.  18s.  5d.) 
of  the  investments  representing  the  4500/. — which 
cow  consisted  partly  of  India  Stock  and  partly 
of  a  mortgage— in  the  maintenance  and  for  the 
l>enefit  of  Caroline  Emily  Carr  during  the  period 
of  twenty-one  years  from  the  death  of  her  father, 

^  \x  O       fl  ^Ait  t*t_J  f*  * 

The  period  of  twenty-one  years  having  expired, 
an  originating  summons  was  taken  out  on  behalf 
of  Caroline  Emily  Carr  by  a  next  friend  against 
the  trustees  of  the  settlement  and  a  son  of  the 
testator  (as  representing  the  persons  who  might 
ultimately  be  entitled  to  the  fund  on  one  possible 
construction  of  the  settlement  and  will),  asking 
for  a  declaration  that  she  was  absolutely  entitled 
to  the  fund  and  for  directions  as  to  her  main- 
tenance out  of  the  income,  and  as  to  the  applica- 
tion of  the  residue  of  the  income  and  of  so  much 
{if  any)  of  the  capital  as  the  court  should  think 
fit  for  her  comfort  and  benefit. 

The  summons  also  asked  that,  if  necessary,  the 
trusts,  so  far  as  regarded  the  45 w/.,  might  be 
administered  by  the  court. 

There  was  evidence  of  the  unsoundness  of 
mind  of  Caroline  Emily  Carr,  and  that  she  was 
not  likely  to  recover.  There  was  also  evidence  to 
the  effect  that  personal  service  upon  her  of  a 
summons  or  other  proceedings  in  Lunacy  would 
cause  violent  excitement  and  indict  upon  her 
deep  and  enduring  distress;  and  that,  if  the 
names  of  her  sisters  and  the  next  friend,  or  any 
of  them,  appeared  on  any  «uch  proceedings,  her 
exoitment  and  distress  would  be  intensified,  and 
she  would  begin  to  distrust  them,  and  the  conae- 
qnencea  would  be  most  disastrous  so  far  as  her 


health  and  peace  of  mind  and  comfort  were 
concerned. 

The  summons  came  on  to  be  heard  before 
Joyce,  J.  sitting  in  chambers,  when  his  Lordship 
made  a  declaration  that,  according  to  the  true 
construction  of  the  settlement  and  will,  Caroline 
Emily  Carr  was  absolutely  entitled  to  the  trust 
fund,  but  the  learned  judge,  being  of  opinion 
that,  having  regard  to  sect.  116  of  the  Lunacy 
Act  1890.  the  application  for  maintenance  would 
more  properly  be  dealt  with  under  the  jurisdiction 
in  Lunacy,  did  not  think  fit  to  make  any  order 
with  respect  thereto,  except  to  sanction  the  pay- 
ment of  a  sum  of  39/.  made  by  the  trustees  for 
that  purpose. 

From  that  decision  Caroline  Emily  Carr  by 
her  next  friend  now  appealed. 

Mieklem,  K.C.  (with  him  Harry  Greenwood)  for 
the  appellant. — It  is  most  desirable  that  if 
possible  no  service  in  Lunacy  should  be  made 
upon  this  lady,  as  the  evidence  shows  she  would 
be  seriously  disturbed  if  she  became  aware  that 
proceedings  under  that  jurisdiction  were  being 
taken  on  her  behalf.  If,  as  I  submit,  the  Chan- 
cery Division  has  jurisdiction  to  make  the  order 
now  asked  for,  and  the  lady  could  thus  be  Baved 
the  service  in  Lunacy,  the  case  is  an  exceptionally 
proper  one  for  the  exercise  of  that  jurisdiction, 
and  it  would  be  of  immense  advantage  to  her. 
The  court  will  be  in  effect  administering  the 
trusts.  A  person  lawfully  detained  out  of 
England  as  a  lunatic  is  not  a  person  "  lawfully 
detained  as  a  lunatic"  within  sect.  116,  sub- 
sect.  1  (c).  of  the  Lunacy  Act  1890 : 

Re  \Vatkin$,  74  L.  T.  Rep.  504:  (1896)  2  Ch.  33C. 
In  that  case  Lindley,  L  J.  suggested  the  proper 
method  of  getting  over  the  difficulty  which 
occurred  there.  The  jurisdiction  of  the  Chan- 
cery Division  is  clear  from  several  cises.  The 
most  recent  is 

Re  W«  Will  Truth,  51  L.  T.  Eep.  010  ;  32  Ch. 
Div.  39. 

Earlier  cases  were 

Re  Brandon'*  Truth,  41  L.  T.  R«p.  755 ;  13  Ch. 
Di».  773 ; 

Fane  v.  Fan*,  34  L.  T.  R*>p.  477:  2Ch.  Dlv.  124. 
Re  Bligh,  41  L.  T.  Rep.  570  ;  12  Ch.  Div.  364. 

In  an  unreported  case  very  similar  to  the  present, 
which  came  recently  before  Kekewich,  J.,  that 
learned  judge  made  an  order  such  as  is  asked  for 
here.  But  Joyce,  J.  declined  to  follow  that  case 
for  the  reason  that  he  was  of  opinion  that  the 
application  for  maintenance  would  more  properly 
be  made  under  the  jurisdiction  in  Lunacy. 
[Vaughan  Williams.  L.J.  referred  to  Re 
Barlotc'i  Will  (57  L.  T.  Rsp.  95  ;  36  Ch.  Div. 
287).  which  cate,  his  Lordship  remarked,  had  been 
discussed  very  recently  and  distinguished  in 
Diditheim  v.  London  and  We$tmin»ter  Bank  (82 
L.  T.  Rep.  733;  (1900)  2  Ch.  15).] 

L.  F.  PoU;  for  the  respondents,  the  trusteas  of 
the  settlement,  referred  to 

Sew  York  Security  and  Trust  Company  v.  Keyttr, 
34  L.  T.  R«p.  43  ;  (1901)  1  Ch.  666. 

The  Court  (Vaughan  Williams,  Stirling,  and 
Cozens-Hardy,  L.JJ.),  without  delivering  any 
formal  judgments,  ordered  that  the  order  of 
Joyce,  J.  should  be  discharged  so  far  as  it 
declined  to  give  any  directions  for  the  mainten- 
ance, comfort,  and  benefit  of  Caroline  Emily 
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Carr.  And  the  trustees  by  their  counsel  under- 
taking to  transfer  into  court  the  India  Stock,  and 
to  deposit  in  court  the  mortgage  deed  and  other 
title  deeds  in  their  hands  relating  to  the  mort- 
gage security,  and  Mary  Eleanor  Carr,  a  sister  of 
Caroline  Emily  Carr  (who  was  one  of  the  trus- 
tees), undertaking  to  apply  the  money  to  be 
received  by  her  under  this  order  and  the  schedule 
thereto  for  the  maintenance,  comfort,  and  benefit 
of  Caroline  Emily  Carr,  it  was  ordered  that  the 
trustees  do  pay  to  Mary  Eleanor  Carr  the  balance 
of  income  in  their  hands  up  to  the  date  of 
transfer,  and  the  future  income  from  the  mort- 
gage as  and  when  the  same  should  be  received  by 
them  until  further  order.  General  liberty  to 
apply  was  reserved.  The  schedule  directed  that 
the  interest  as  it  accrued  upon  the  stock  during 
the  life  of  Caroline  Emily  Carr  or  until  further 
order  should  be  paid  to  Mary  Eleanor  Carr. 

Appeal  allowed. 
Solicitors  for  all  parties,  Carr,  Scott,  Smith, 
and  Gorringe. 


Nov.  20,  21,  23,  21,  1903,  and  Feb.  22,  1904. 

(Before  Yauohan  Williams,  Romer,  and 
Stirling,  L.JJ.) 

Be  Bbauchamp ;  Ex  parte  Bbauchamp.  (a) 

APPEAL  IN  BANKRUPTCY. 

Bankruptcy  —  Bankruptcy  notice  —  Address  of 
creditor — Poicer  of  Court  of  Bankruptcy  to  go 
behind  judgment— Form  of  judgment — Bank- 
ruptcy Act  1883  (  46  <£•  47  Vict.  c.  52),  s.  4. 
sub-s.  1  (g),  s.  7,  sub-s.  3 — Bankruptcy  Rule* 
188fi  to  1890,  Appendix,  form  6. 

The  fact  that  a  judgment  may  be  irregular  or 
wrotig  in  form  i$  not  a  sufficient  reason  for 
the  Court  in  Bankruptcy  to  exercise  iti  poicer  to 
go  behind  the  judgment.  The  judgment  is  con- 
clusive unless  the  consideration  can  be  ques- 
tioned. 

It  is  not  sufficient  for  a  creditor  who  issues  a 
bankruptcy  notice  to  give  in  the  notice  an 
address  at  which  he  can  be  heard  of;  it  mutt 
be  an  address  at  which  the  debt  can  be  paid  or 
secured  or  compounded  for,  and  of  a  place  at 
which  the  creditor  is  to  be  found  during  the 
seven  days  limited  by  the  notice,  whether  the 
address  is  of  the  residence  or  place  of  business 
of  the  creditor. 

If  the  address  given  in  the  notice  is  such  an 
address  at  the  date  of  the  service  of  the  notice, 
the  occasional  absence  of  the  creditor  from  the 
place,  even  for  a  whole  day,  icill  not  render  the 
notice  inefficient,  unless  the  absence  is  such  as 
to  deprive  the  debtor  of  a  reasonable  opportunity 
of  paying  or  securing  or  compounding  for  the 
sum  due. 

It  would  not  make  any  difference  that  the  address 
teas  the  temporary  home  of  the  creditor,  who 
had  no  permanent  home ;  or  that  his  absence 
occurred  on  the  last  day  of  the  seven. 

But  if  the  creditor,  after  the  service  of  the  notice, 
abandons  his  place  of  address,  so  that  it  ceases 
to  be  a  place  where  at  reasonable  limes  he,  or 
some  authorised  agent  on  his  behalf,  can  be 
found  to  receive  payment  of  the  debt,  or  to  deal 
icith  the  question  of  security,  the  bankruptcy 
notice  will  cease  to  be  efficient. 

W  Reported  by  W.  U.  Bub,  £*j.,  Birruter-it-L»w. 


Re  Stogdon  (73  L.  T.  Rep.  279;  (1895)  2  Q,  B. 
534)  considered. 

In  July  1901  an  action  for  libel  was  commenced, 
the  defendant  being  described  in  the  writ  and 
the  pleadings  as  "a  married  woman."  At  that 
date  a  decree  nisi  had  been  made  for  the  disso- 
lution of  the  defendant's  mnrriage,  and  in  Nov. 
1901  the  decree  was  made  absolute. 

On  the  30th  Oct.  1902  the  libel  action  was  tried, 
and  a  verdict  was  found  for  tlie  plaintiff  with 
50002.  damage*,  and  judgment  was  entered 
accordingly. 

In  June  1903,  on  the  application  of  the  defendant, 
the  Court  of  Appeal  ordered  a  new  trial  unlets 
the  plaintiff  consented  to  the  damages  being 
reduced  to  15002.  The  plaintiff  consented,  and 
the  judgment  was  on  the  19th  July  amended 
accordingly,  but  the  date  of  the  30th  Oct.  was 
not  altered.  The  judgment  as  drawn  up  was  in 
the  ordinary  form  of  a  judgment  against  an 
unmarried  woman. 

The  15002.  not  having  been  paid,  the  plaintiff,  on 
the  28th  July,  served  a  bankruptcy  notice  on 
the  defendant  claiming  jtayment  of  the  15002., 
with  interest  from  the  30th  Oct.  1902,  the 
address  of  the  creditor  being  given  at  an  hotel 
in  London,  where  she  was  then  staying,  and 
where  she  was  in  the  habit  of  staying,  but  she 
did  not  permanently  retain  a  room  there. 

On  the  4th  Aug.,  the  last  of  the  seven  days  limited 
for  compliance  with  the  notice,  the  creditor  left 
the  hotel  at  10.15  a.m.,  leaving  no  address.  8he 
went  to  Newhaven  and  thence  to  France,  and 
did  not  return  to  England  till  the  end  of 
September. 

The  debtor  not  having  complied  with  the  bank- 
ruptcy notice,  on  the  24th  Aug.  the  creditor 
presented  a  bankruptcy  petition  against  her,  and 
a  receiving  order  was  made. 

Held,  that,  as  at  the  date  of  tlie  trial  the  defendant 
had  been  divorced  and  a  judgment  could  have 
been  obtained  against  her  creating  a  personal 
debt,  the  fact  that  she  was  described  in  the  writ 
and  pleadings  as  a  married  woman,  and  the 
judgment  was  drawn  up  in  the  form  applicable 
to  an  unmarried  woman,  was  a  matter  of  form 
only,  and  the  Court  of  Bankruptcy  had  no  power 
to  go  behind  the  judgment. 

Held  also,  that  an  objection  that  interest  was 
claimed  from  the  30<&  Oct.  1902  instead  of  the 
19th  July  1903  was  concluded  by  the  judgment. 

Held  also,  that  the  address  given  in  the  notice  was 
sufficient,  and  that  the  creditor  did  not  abandon 
it  when  she  left  the  hotel. 

Appeal  by  the  debtor  against  a  receiving  order 
in  bankruptcy  made  against  her  by  Mr.  Registrar 
Giffard  on  the  petition  of  Mrs.  Watt. 

On  the  7th  May  I9ul  a  decree  nisi  was  made 
for  the  dissolution  of  debtor's  marriage  on  the 
ground  of  her  adultery  with  Mr.  Watt. 

On  the  25th  July  1901  Mrs.  Watt  commenced 
an  action  against  the  debtor  for  libel,  and  in  the 
writ  and  pleadings  the  defendant  was  described 
as  "  a  married  woman." 

On  the  25th  Nov.  19ol  the  decree  nisi  was 
made  absolute. 

On  the  30th  Oct.  1901  the  trial  of  the  libel 
action  took  place  and  the  jury  found  a  verdict  for 
the  plaintiff  with  5000Z.  damages,  and  judgment 
was  given  accordingly.  The  judgment  as  entered 
was  headed  with  the  title  of  the  action,  in  which 
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the  defendant  was  described  as  "a  married 
woman,"  and  it  was  adjudged  "  tbat  the  plaintiff 
recover  against  the  defendant  5000?.  and  her  costs 
to  be  tared." 

An  application  was  made  by  the  defendant  to 
the  Court  of  Appeal  for  a  new  trial  on  the  ground 
{inter  alia)  that  the  damages  were  excessive,  and 
on  the  17th  June  1903  the  Court  of  Appeal 
ordered  that  there  should  be  a  new  trial  nnless 
the  plaintiff  would  consent  to  the  damages  being 
reduced  to  1500?.  The  plaintiff  having  consented, 
the  judgment  was  amended  by  substituting  15(R>/. 
for  50001.,  the  original  date  of  the  judgment,  the 
30th  Oct.  1002,  not  being  altered. 

The  judgment  as  drawn  up  was  in  the  usual 
form  of  a  judgment  against  an  unmarried  woman, 
and  not  in  the  form  of  a  judgment  against  a 
married  woman  in  respect  of  her  separate  estate 
as  Bettled  by  the  Court  of  Appeal  in  Scott  v. 
Morley  (57  L.  T.  Rep.  919;  20  Q.  B.  Div.  120). 

An  appeal  by  the  debtor  to  the  House  of  Lords 
against  this  judgment  was  pending. 

The  1500/.  w^b  not  paid,  and  on  the  28th  July 
the  plaintiff  t  erved  a  bankruptcy  notice  on  the 
defendant  in  form  No.  •>  of  the  Bankruptcy  Rules 
1886  and  describing  the  debtor  as  unmarried, 
requiring  ray  ment  of  the  sum  of  17t>9/.  10*.  9d.  as 
the  amount  due  for  principal,  interest,  and  costs 
on  a  final  judgment  obtained  by  her  against  the 
debtor  in  the  King's  Bench  Division,  dated  the 
30th  Oct.  1902.  amended  by  order  of  the  Court 
of  Appeal  dated  the  17th  June  1903.  Interest 
was  claimed  from  the  30th  Oct.  1902. 

In  the  notice  the  plaintiff  was  described  as  M  of 
Hans-crescent  Hotel,  in  the  county  of  London." 
She  was  at  that  time  staying  at  the  hotel,  and  was 
in  the  habit  of  staying  there  whenever  she  came 
to  London,  but  she  did  not  continuously  keep  a 
room  there. 

On  the  morning  of  the  4th  Aug.  1903,  the  last 
of  the  seven  days  limited  by  the  bankruptcy  notice, 
the  plaintiff  left  the  hotel  at  10.15  in  a  motor-car 
and  went  to  Newhaven  and  thence  to  Dieppe, 
leaving  no  address,  though  she  had  told  her 
solicitors  where  she  was  going.  She  did  not 
return  to  England  until  the  end  of  September. 

The  defendant  not  having  complied  with  the 
bankruptcy  notice,  the  plaintiff,  on  the  24th  Aug. 
1903,  presented  a  bankruptcy  petition  against  her, 
and  on  the  31st  Oct  a  receiving  order  was  made, 
and  the  debtor  appealed. 

Herbert  Reed,  K.C.  and  Frank  Mellor  for  the 
appellant. — The  creditor  of  a  married  woman  has 
now  two  rights  if  she  commits  a  tort.  He  can 
bring  an  action  against  her  alone  under  sect.  1, 
sub-sect.  2,  of  the  Married  Women's  Property  Act 
1882,  when  only  her  separate  estate  will  be 
affected,  or  he  can  bring  an  action  in  the  ordinary 
way  against  both  husband  and  wife : 

Seroka  v.  Katttnburg,  54  L.  T.  Rep.  649  ;  17  Q.  B. 
Div.  177; 

Earl*  v.  Kiug$eot«,  83  L.  T.  Rep.  377;  (1900)  2  Ch. 
585. 

Here  the  action  was  brought  against  the  married 
woman  alone,  seeking  to  make  her  liable  as  to  her 
separate  estate,  and  it  is  not  competent  for  the 
plaintiff  to  make  her  a  bankrupt,  as  she  has  sued 
ner  in  respect  of  her  separate  property.  A 
married  woman  cannot  be  committed  for  her 
default  in  paying  a  sum  for  which  judgment  has 
been  recovered  against  her  by  virtue  of  sect.  1, 


[Ct.  of  App. 


sub-sect.  2,  of  the  Married  Women's  Property 
Act  1882.  That  Act  only  makes  the  separate 
estate  of  the  married  woman  the  debtor,  not  the 
married  woman  herself  : 

Scott  v.  Morley,  57  L.  T.  Rep.  919  ;  20  Q.  B.  Div. 
120. 

The  only  judgment,  therefore,  to  which  the  plain- 
tiff was  entitled  was  one  in  the  form  settled 
in  Scott  v.  Morley  (ubi  sup.).  The  fact  that  a 
judgment  is  useless  in  that  form  is  no  reason  for 
altering  it : 

Softhur  v.  Welch,  81  L.  T.  Rep.  04  :  (1899)  2  Q.  B. 
419,  424. 

A  married  woman  cannot  be  made  a  baukrupt  on 
a  judgment  in  the  form  in  Scott  v.  Morley  (ubi 
sup.),  and,  whatever  the  form  of  the  judgment 
against  her  may  be,  it  can  only  have  the  effect  of 
a  judgment  against  her  separate  estate  : 

K-?  Lynes,  68  L.  T.  Rep.  7.19 ;  (1893)  2  Q.  B.  113  ; 

Re  France*  Band/ord  nnd  Co.,  80  L.  T.  liep.  125: 
(1899)  1  Q.  B.  566,  570. 

Xo  distinction  is  drawn  in  Scott  v.  Morley  (ubi 
tup.)  between  an  action  in  contract  and  in  tort. 
Before  the  passing  of  the  Married  Women's  Pro. 
perty  Act  1^82  it  had  been  held  that  a  married 
woman  was  not  personally  liable  in  an  action  in 
contract  or  in  tort,  her  separate  estate  being  alone 
liable : 

Wainford  v.  Heyl,  33  L.  T.  Rep.  155  ;  L.  Rep.  20 
Eq.  321,  324. 

This  judgment  is  in  the  ordinary  form  of  a  judg- 
ment against  an  unmarried  woman,  although  it 
is  against  a  defendant  described  in  the  action  as 
a  married  woman.  It  is  therefore  wrong  in  form, 
and  the  plaintiff  is  not  entitled  to  proceed  under 
it.  The  Court  of  Bankruptcy  can  go  behind  a 
judgment  and  inquire  whether  there  is  a  liability 
on  which  a  bankruptcy  petition  can  be  founded. 
The  fact  that  the  defendant  became  discovert 
after  the  commencement  of  the  action  makes  no 
difference,  as  the  object  of  the  action  when  com- 
menced was  to  bind  her  separate  estate.  On  the 
application  for  a  new  trial  the  only  questions  for 
the  Court  of  Appeal  were  whether  the  judge  had 
misdirected  the  jury  and  whether  the  damages 
were  excessive ;  the  form  of  the  judgment  was  not 
before  the  court.  The  judgment  can  only  take  effect 
under  the  Married  Women's  Property  Act,  and 
therefore  afi.fa.  could  not  issue  upon  it.  A  further 
objection  to  the  receiving  order  is  tbat  interest  is 
claimed  on  the  1500*.  from  the  30th  Oct.  1902,  the 
date  of  the  judgment  in  the  action,  but  there  was 
no  judgment  for  1500/.  until  the  19th  July,  when 
the  judgment  was  altered  by  the  master.  The 
1500/.  is  claimed  under  the  judgment  of  the  Court 
of  Appeal.  The  plaintiff  did  not  at  once  consent 
to  the  reduction  of  the  damages,  and  pending 
her  consent  there  was  no  judgment.  There  was 
no  antecedent  debt  as  in  Fisher  v.  Dudding 
(3  Man.  &  G.  238).  A  further  objection  is  that 
the  creditor  was  not  at  the  address  given  in  the 
bankruptcy  notice  for  the  seven  days  from  the 
service  of  the  notice.  If  the  debtor  late  on  the 
seventh  day  had  desired  to  pay  the  debt  she  would 
not  have  found  the  creditor  there,  and  would  not 
have  been  able  to  discover  where  the  creditor  was. 
The  nonpayment  of  the  debt,  therefore,  within 
the  seven  days  did  not  constitute  an  act  of 
bankruptcy : 

Re  Stogdon,  73  L.  T.  Rep.  279 ;  (1S95  2  Q.  B.  534. 


Re.  Beadchamp;  Ex  parte  Bbacchamp. 
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Re  Beat/champ  ;  Ejs  parte  Beacchamp. 
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It  is  not  sufficient  that  the  creditor  could  have  ! 
communicated    with    the    creditor's    solicitor.  I 
When  the  creditor  left  the  hotel  she  must  be 
taken  to  have  abandoned  her  temporary  residence 
there. 

Muir  Mackenzie,  for  the  creditor,  was  called  on 
with  reference  to  the  last  point  only.— If  there 
has  been  any  irregularity  it  has  caused  no 
injustice,  and  therefore  the  proceedings  are  not 
invalid : 

Bankruptcy  Act  1883,  s.  143. 

There  is  no  provision  in  the  Act  that  the  address 
of  the  creditor  must  be  stated  in  the  bankruptcy 
notice ;  it  is  only  contained  in  form  No.  6  in  the 
appendix  to  the  Bankruptcy  Rules.  The  objec- 
tion iB  technical,  and  ought  not  to  succeed  when 
no  injury  has  resulted  to  the  debtor.  She  has 
not  been  in  any  way  prejudiced  or  misled,  and 
made  no  attempt  to  pay,  secure,  or  compound  for 
the  debt : 

Re  Murritta,  3  Man.  35,  39; 

Re  Low  s  Ex  parte  GiWn,  72  L.  T.  Sep.  450  ;  (1895) 
1  Q.  B.  734. 

The  address  given  in  Re  Stogdon  (ubi  sun.)  was 
really  no  address  at  all.  The  creditor  did  not 
reside  at  the  club  he  gave  as  his  address,  and  was 
out  of  England  during  the  whole  of  the  Beven 
days  limited  by  the  notice  for  the  payment  of  the 
debt.  Here  the  address  given  was  the  only  per- 
manent address  the  creditor  had,  and  she  left  the 
address  to  which  she  was  going  with  her  solicitors. 
She  was  at  the  address  for  a  reasonable  time,  and 
was  not  bound  to  be  there  for  the  whole  of  the 
seven  days. 

Heed,  K.C.  in  reply. — This  is  not  a  technical 
objection ;  it  may  be  of  great  importance  to  the 
debtor  to  be  able  to  find  the  creditor  on  the  last  of 
the  seven  days.  In  Re  Howe*  (67  L.  T.  Rep.  213 ; 
(1892)  2  Q.  B.  628)  Bowen,  L.J.  said :  "  Bankruptcy 
proceedings  are  of  a  peculiar  character.  They 
involve  quati  penal  consequences  to  the  debtor, 
and  it  is  essential  that  all  those  forma,  the  object 
of  which  is  to  prevent  injustioe,  should  be  strictly 
followed."  The  onus  is  on  the  creditor  to  show 
he  has  complied  with  the  forms  and  the  substance 
of  the  Act  and  rules.  The  address  must  be  the 
true  address — that  is,  one  at  which  the  creditor 
can  be  ordinarily  found,  not  merely  heard  of.  If 
a  London  man  having  a  Bhooting  box  in  Scotland, 
which  he  only  visited  during  the  shooting 
gave  that  as  his  address  in  a  bankruptcy  notice 
it  would  not  be  sufficient.  The  address  must  be 
one  at  which  the  creditor  is  personally  present, 
or  at  which,  if  he  is  absent,  the  creditor  can 
ascertain  the  time  of  bis  return  or  present  where- 
abouts. It  must  be  an  effective  address,  not  only 
at  the  date  of  the  issue  of  the  notice,  but  also  at 
the  date  of  the  service,  and  during  the  whole  of 
the  seven  days.  Cur  adv  vuU 

Feb.  22. — Vacghax  Williams,  L.J.  read  the 
judgment  of  the  court  as  follows: — This  is  an 
appeal  against  a  receiving  order  made  against  a 
divorced  wife,  who  at  the  time  of  the  making  of 
the  order  was  a  single  woman.  The  objections 
raised  are  three.  First,  that  there  is  no  judgment 
debt  effectual  as  against  the  Court  of  Bankruptcy, 
which  does  not  regard  estoppel  binding  the 
debtor,  but  has  a  right  to  inquire  inio  the  real 
debt.  Secondly,  it  iB  objected  that  there  is  no 
act  of  bankruptcy,  because  the  act  of  bankruptcy 


relied  on,  which  is  failure  to  comply  with  a 
bankruptcy  notice,  is  invalidated  by  the  fact,  aa 
alleged,  that  the  notice  contained  no  such  address 
of  the  judgment  creditor  as  was  intended  by  the 
Act  should  be  given.  Thirdly,  it  was  objected 
that  the  bankruptcy  notice  was  bad,  because  the 
amount  of  the  judgment  as  therein  stated  was 
wrong  by  reason  of  including  interest  prior  to 
the  date  when  the  Court  of  Appeal  amended  the 
judgment  by  reducing  the  damages  from  oOOOL 
to  1600Z.  As  to  the  Erst  point,  undoubtedly  the 
Court  of  Bankruptcy  has  the  power  on  the 
hearing  of  a  bankruptcy  petition  to  go  behind 
the  judgment  and  to  inquire  into  the  considera- 
tion for  the  judgment  debt,  not  only  at  the 
instance  of  the  trustee,  but  also  at  the  instance 
of  the  judgment  debtor  himself.  This  power  i» 
founded  on  sect.  7,  sub-sect.  3,  of  the  Bankruptcy 
Act  1883,  which  gives  the  Court  of  Bankruptcy, 
on  the  hearing  of  a  bankruptcy  petition,  a  discre- 
tion for  "any  sufficient  can  Be"  to  dismiss  the 
petition.  But,  in  my  judgment,  the  fact  that  the 
judgment  may  be  irregular  or  wrong  in  form  is  no 
sufficient  reason  for  going  behind  the  judgment 
and  dismissing  the  petition.  The  action  in  the 
present  case  is  an  action  for  a  tort  committed  by 
a  woman  during  coverture ;  it  is  for  a  libel 
published  by  her  while  Bhe  was  a  married  woman. 
2Cow,  by  the  common  law,  independently  of  the 
Married  Women's  Property  Act  1882,  a  married 
woman  was  liable  to  be  sued  for  a  wrong  com- 
mitted by  her,  and  the  husband,  strictly  speak- 
ing, was  not  liable  to  be  sued  at  all  for  such 
tort.  His  only  liability  was  to  be  sued  jointly 
with  her,  because  of  the  universal  rule  that  the 
wife  during  coverture  cannot  be  either  a  solo 
plaintiff  or  a  sole  defendant ;  and  it  was  decided 
in  Capel  v.  Powell  (11  L.  T.  Rep.  421 ;  17  C.  B. 
N.  S.  <43)  that  a  husband  who  has  obtained  a 
divorce  is  not  liable  to  be  joined  in  an  action  of 
tort  for  a  tort  committed  by  his  wife  during 
coverture.  It  is  manifest,  therefore,  that  in  the* 
present  case,  in  which  the  defendant  at  the  date- 
of  the  trial  and  judgment  had  been  divorced,  she 
alone  remained  liable  for  the  tort,  and  the 
amendments,  if  any,  which  were  required  in  the 
writ  or  pleadings  went  merely  to  tbe  form  and 
not  to  the  substance  of  the  cause  of  action.  TLe 
case  is  very  different  from  the  case  of  a 
of  a  contract  entered  into  by  a  wife  during  < 
ture.  In  such  a  case  coverture  is  a  plea  in  bar 
and  not  in  abatement,  and  the  cause  of  action 
given  by  the  Married  Women's  Property  Act 
1882  and  the  remedy  thereon  are  new,  being 
created  by  Act  of  Parliament ;  whence  it  follows 
that,  if  the  husband  dies  or  obtains  a  divorce,  this 
will  not  affect  the  statutory  causa  of  action  or  the 
remedy  thereof,  but  the  remedy  will  remain  a 
remedy  against  the  wife's  separate  property,  and 
the  judgment  in  such  an  action  will  not  create  a 
personal  debt  from  her,  and  therefore  will  not 
support  a  bankruptcy  notice  under  the  Bank- 
ruptcy Act  1883,  s.  4,  sub-s.  1  (g).  It  is 
true  that  in  the  present  case  we  have  not  to 
deal  with  the  setting  aside  of  a  bankruptcy 
notice,  because  the  judgment  in  form  creates  a 
personal  debt ;  but  if  in  substance  tbe  action  had 
been  one  in  which  no  judgment  could  have  been 
obtained  creating  a  personal  debt  by  tbe  wife,  I 
am  disposed  to  think  there  would  have  been 
sufficient  cause  to  dismiss  the  petition.  But  in 
the  present  case  no  such  question  arises.   It  is 
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plain  that  the  objection  to  the  judgment,  if  any, 
is  one  of  form  only,  and  that  the  power  of  the 
Court  of  Bankruptcy  to  go  behind  a  judg- 
ment is   a  power  to  inquire   into  the  con- 
sideration   and   not   into   the   form   of  the 
judgment.    The  judgment,  to    my  mind,  is 
conclusive   unless   the  consideration   can  be 
questioned.   The  first  objection  therefore  fails. 
The  third  objection — that  is  to  say,  the  "  interest " 
objection— is  also  concluded  by  the  judgment. 
The  Court  of  Bankruptcy  cannot,  I  think,  question 
the  discretion  of  the  court  in  such  a  matter.  The 
only  remaining  objection  is  the  objection  founded 
on  the  insufficiency  of  the  address  given  by  the 
judgment  creditor  in  the  bankruptcy  notice.  The 
objection  is  based  upon  the  judgments  of  the 
Court  of  Appeal  in  ae  Stogdon  (ubi  *up.}.  Now 
in  that  case  the  judgment  creditor,  who  was  out 
of  England  at  the  time  the  notice  was  served,  and 
so  continued  during  the  seven  days  that  it  was 
running,  inserted  in  the  bankruptcy  notice  as  bis 
address  "  White's  Club,  St.  James',  8.W. " ;  and 
the  Court  of  Appeal  decided  that  the  bankruptcy 
notice  was  bad,  holding  thst  the  notice  must 
describe  the  creditor  a  3  of  an  address  where  the 
sum  claimed  can  be  paid  to  him  or  secured  or 
compounded  for,  not  merely  where  he  could  be 
beard  of,  and  that  the  address  of  "  White's  Club  " 
was  not  under  the  circumstances  such  an  address ; 
and  the  question  which  we  have  now  to  decide  is 
whether  the  address  given  by  Mrs.  Watt  is  such 
an  address  as  is  required  by  the  Act,  having 
regard  to  the  decision  in  ifc  Stogdon.    Now,  what 
are  the  facts  P   Mrs.  Watt  appears  to  hare  been 
in  the  habit  for  some  time  of  staying  at  the  Hans- 
crescent  Hotel  whenever  she  came  to  London,  but 
sbe  did  not  continuously  keep  a  room  there. 
Sometimes  she  left  an  address  to  which  her  letters 
could  be  sent,  sometimes  she  did  not.  At  the  date 
of  the  issue  of  the  bankruptcy  notice  she  was  not 
in  fact  at  the  Hans-crescent  Hotel ;  she  seems  to 
have  come  there  on  the  evening  of  the  28th  July, 
so  that  the  seven  days  mentioned  in  the  notice 
would  not  run  out  tiQ  the  end  of  the  4th  Aug. 
She  left  the  hotel  on  the  morning  of  the  4th  Aug. 
in  a  motor-car,  and  went  to  Newnaven  and  thence 
to  Dieppe ;  she  did  not  return  to  England  till  the 
the  end  of  September,  and  she  went  on  the  30th 
Sept  to  the  Hans-crescent  Hotei.   Sbe  left  on 
the  4th  Aug.  no  address  to  which  her  letters  could 
sent,  and  in  fact  they  were  not  sent  after  her. 
In  order  to  see  whether  this  address  fulfils  the 
conditions  laid  down  in  Re  Stogdon,  one  must 
ascertain  what  is  the  principle  of  that  decision  ; 
and  it  is  the  more  necessary  to  do  so  because  it 
will  govern  the  practice  of  the  Bankruptcy  Court 
hereafter.    It  is  plain  that  it  is  not  sufficient  for 
the  creditor  merely  to  give  an  address  where  he 
can  be  heard  of,  but  it  must  be  an  address  where 
he  can  be  paid,  or  where  by  agreement  the  debt 
can  be  secured  or  compounded.   Now  what  does 
this  mean?    Suppose  a  creditor  gives  as  his 
address  his  home  where  he  permanently  lives. 
Is  he  bound  to  remain  at  home  all  day,  or  never 
go  out  without  leaving  word  where  he  proposes 
to  go,  but,  for  the  matter  of  that,  might  not 
succeed  in  going '(   This  is  impossible.  What 
then  are  the  necessary  conditions  of  the  address  ? 
I  think  that  the  address  must  be  of  a  place  where 
the  creditor  is  to  be  found  during  the  6even  days, 
and  this  is  so  whether  such  address  is  of  the 
residence  or  of  the  place  of  business  of  the 
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creditor;  and  I  think  that,  if  the  address  given  in 
the  bankruptcy  notice  is  such  an  address  at  the  date 
of  the  service  of  the  notice,  occasional  absence  of 
the  creditor  from  such  place,  even  for  a  whole  day, 
will  not  render  the  bankruptcy  notice  inefficient, 
unless  t  he  absence  is  such  as  to  deprive  the  debtor 
of  a  reasonable  opportunity  of  pajing  or  securing 
or  compounding  for  the  enm  due  according  to  the 
terms  of  the  notice.  And  I  do  not  think  that  it 
would  make  any  difference  that  the  address  was  the 
temporary  home  of  the  creditor  who  happened  to 
have  no  permanent  home,  or  that  the  absence 
relied  on  as  depriving  the  bankruptcy  notice  of  its 
efficiency  happened  to  occur  on  the  last  day  of  the 
seven.  On  the  other  hand  I  think  that*  if  the  cre- 
ditor, after  the  service  of  the  notice,  abandoned  his 
place  of  address,  so  that  it  ceased  to  be  a  place 
where  at  reasonable  times  the  creditor  could  be 
found  (or  some  authorised  agent  on  his  behalf)  to 
receive  payment  of  the  judgnrent  debt,  or  to  deal 
with  the  question  of  security,  the  bankruptcy 
notice  would  cease  to  be  efficient.  It  was  urged 
in  the  present  case  that  when  Mrs.  Watt  started 
on  her  journey  to  the  Continent  she  abandoned 
her  temporary  address,  and  ceased  to  have  any 
address  where  she,  or  any  agent  authorised  to 
act  on  her  behalf  in  the  matter,  could  be  found. 
My  brethren  think  that,  having  regard  to  the 
practice  of  residing  at  the  Hans-crescent  Hotel, 
and  that  her  letters  would  be  likely  to  be 
delivered  there  after  her  departure,  this  conten- 
tion on  behalf  of  the  debtor  fails  in  fact ;  and  I 
do  not  think  I  ought  to  differ  from  them  on  a 
question  of  fact ;  so  this  appeal  will  be  dismissed 
with  costs.  I  wish  to  add  that  the  decision  of 
the  Court  of  Appeal  in  Re  Stogdon  seems  to  me, 
so  far  as  the  observations  contained  in  the  judg- 
ments are  concerned,  to  be  difficult  of  practical 
application.  Perhaps  it  might  be  considered 
whether  the  rules  and  forms  might  not  be  some- 
what altered. 

The  court  gave  the  debtor  leave  to  appeal  to 
the  House  of  Lords,  and  stayed  proceedings 
under  the  receiving  order  in  the  meantime,  on  her 
undertaking  to  present  her  petition  of  appeal 
within  fourteen  days. 

Solicitors :  M.  Abrahams,  Sons,  and  Co. ; 
Charles  Russell  and  Co. 


Feb.  18  and  23. 
(Before  Vau<»iian  Williams,  Stirling,  nnd 
CoZENS-HaRDY,  L.JJ.) 

Gordon  v.  Gordon,  (a) 
Divorce — Person  in  contempt — Appeal— Right  to 
hearing— Married  teaman — Separate  estate- 
Restraint  in  anticipation — Jurisdiction  to  order 
payment  of  costs—"  Proceeding  instituted  " — 
Married  Women's  Properly  Act  1S93  (5G  &  57 
Vict.  c.  63),  s.  2. 

A  de:ree  nisi  for  tlie  dissolution  of  a  marriage  on 
the  ground  of  the  wife's  adultery  directed  that 
the  child  of  the  marriage  should  remain  in 
the  custody  of  the  husband  until  further  order, 
and  should  not  be  removed  out  of  the  jurisdic- 
tion of  the  court.  On  the  same  day  an  order, 
teas  made  ex  parte  in  chambers  that  the  child 
should  be  forthwith  delivered  to  tlie  husband. 
At  that  time  the  wife  was  abroad  with  the  child. 

(«)  Reported  by  W.  C.  I! IBS,  Esq.,  litrrister-»t-L»«r. 
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After  the  decree  nisi  Add  6c«n  made  abiolute  the 
returned  to  England  with  the  child,  and  was  for 
the  first  time  served  personally  with  the  orders 
with  reference  to  the  custody  of  the  child.  She 
then  took  out  a  summons  asking  that  the  decree 
nisi  and  the  ex  parte  order  might  be  varied  and 
the  custody  of  the  child  given  to  her.  During 
the  hearing  of  the  summons  the  wife  gate  an 
undertaking  not  to  remove  the  child  out  of  the 
jurisdiction  of  the  court. 

On  the  10th  March  1903  the  summons  was  dis- 
missed and  the  wife  was  ordered  to  pay  the  costs 
out  of  her  separate  property,  notwithstanding 
that  it  was  subject  to  a  restraint  on  anticipation, 
and  she  was  also  ordered  to  deliver  the  child  to 
the  husband  forthwith.  It  was  then  discovered 
that  she  had  sent  the  child  out  of  the  jurisdiction 
two  or  three  days  before  the  loth  March  and  had 
since  gone  abroad  herself,  and  she  had  remained 
abroad  with  the  child  ever  since.  On  the  11th 
March  an  order  teas  made  for  her  committal 
for  contempt  of  court  and  directing  a  writ  of 
attachment  should  issue  against  her. 

The  wife  gave  notice  of  appeal  from  so  much  of 
the  order  of  the  10th  March  as  directed  the  costs 
to  be  paid  out  of  her  separate  estate,  and  it  was 
contended  that  the  court  Ivad  no  jurisdiction  to 
make  it. 

Held,  that  the  rule  that  a  person  who  u  in  contempt 
cannot  be  heard,  prima  facie  applies  to  voluntary 
applications  on  nis  part,  to  cases  where  he  is 
asking  for  something  and  not  to  cases  in  which 
all  he  seeks  is  to  be  heard  in  matters  of  defence  ; 
that  the  appellant  objected  to  the  order  on  the 
ground  that  there  was  no  jurisdiction  to  make  it ; 
and  its'  legality  ought  to  be  determined,  and 
therefore  the  appeal  must  be  heard. 
Held  also,  that  the  summons  was  not  a  "proceeding 
instituted  "  by  the  married  woman  within  sect.  2 
of  the  Married  Women's  Property  Act  1893,  but 
an  application  in  the  divorce  suit,  and  there  was 
no  jurisdiction  to  order  her  to  pay  the  costs  out 
of  her  separate  estate  which  was  subject  to  a 
restraint  on  anticipation. 

Appeal  against  an  order  of  the  President  (Sir 
F.  Jeune)  that  certain  costs  should  be  paid  out 
of  the  separate  property  of  Margaret  Gordon, 
notwithstanding  that  it  was  subject  to  a  restraint 
on  anticipation. 

On  the  25th  Nov.  1901,  on  the  petition  of  the 
husband,  a  decree  nisi  was  pronounced  for  the 
dissolution  of  the  marriage  of  M.  Gordon  (the 
present  appellant)  and  her  husband,  and  it  was 
ordered  that  the  only  child  of  the  marriage  should 
remain  in  the  custody  of  the  husband  until  further 
order ;  but  it  was  directed  that  the  child  should 
not  be  removed  out  of  the  jurisdiction  without 
the  sanction  of  the  court.  The  child  was,  how- 
ever, then  with  the  appellant,  who  was  abroad. 
The  same  day  an  order  was  made  ex  parte  in 
chambers  directing  that  the  child  Bhould  be 
forthwith  delivered  up  and  should  remain  in  the 
custody  of  the  husband  until  further  order  of 
the  court. 

On  the  2nd  June  1902  the  decree  nisi  was 
made  absolute,  and  in  August  the  respondent 
was  married  to  the  co-respondent. 

In  Oct.  1902  the  appellant  returned  to  England, 
bringing  the  child  with  her,  and  was  for  the  first 
time  served  personally  with  the  orders  with 
reference  to  the  custody  of  the  child,  and  on  the 
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15th  Oct.  she  took  out  a  summons  entitled  in  the 
suit  calling  on  the  husband  to  show  cause  why  bo 
much  of  the  decree  nisi  as  ordered  that  the  child 
should  remain  in  the  custody  of  the  husband 
until  further  order  of  the  court  and  the  order 
of  the  25th  Nov.  1901  should  not  be  varied,  and 
in  lieu  thereof  that  the  custody  of  the  child 
I  should  be  given  to  her.  She  afterwards  by  her 
counsel  gave  an  undertaking  not  to  remove  the 
child  out  of  the  jurisdiction  without  the  per- 
mission  of  the  court. 

On  the  10th  March  the  President  dismissed 
the  summons  (89  L.  T.  Rep.  73;  (1904)  P.  141), 
and  ordered  that  the  respondent  "do  pay  to 
the  petitioner  his  costs  of  and  incident  to 
the  summons,  such  costs  to  be  payable  out  of 
the  respondent's  separate  property,  notwith- 
standing that  such  property  is  subject  to  a 
restraint  on  anticipation.  He  further  ordered 
that  the  child  should  be  forthwith  delivered  up 
by  the  appellant  to  the  husband,  and  that  it 
should  remain  in  the  custody  of  the  husband  until 
further  order;  and  that  such  child  should  not 
be  removed  out  of  the  jurisdiction  of  the  court 
without  its  sanction.  This  order  was  entitled  in 
the  divorce  suit.  When  an  attempt  was  made  to 
serve  this  order  on  the  respondent,  it  was  dis- 
covered that  she  bad  gone  away  with  the  child. 

On  the  12th  March  I9<>3  the  President  made  an 
order  pronouncing  the  appellant  "  to  be  contu- 
macious and  in  contempt  for  breach  of  and  non- 
compliance with  her  undertaking  .  .  .  not 
to  take  the  child  out  of  London,"  and  he  ordered 
her  to  be  attached  for  such  contempt. 

On  the  same  day  another  order  was  made 
that  the  respondent  do  stand  committed  to 
Holioway  Prison  for  her  contempt  in  not  com- 
plying with  the  order  of  the  25th  Nov.  1901 
directing  that  the  child  should  not  be  removed 
out  of  the  jurisdiction  of  the  court  without  it* 
sanction,  and  the  next  day  a  writ  of  attachment 
was  issued  against  the  respondent  and  a  warrant 
granted  for  her  arrest,  but,  as  she  had  remained 
abroad  with  the  child,  she  had  not  been  arrested. 

On  the  12th  May  1903  she  gave  notice  of 
appeal  against  so  much  of  the  order  of  the  10th 
March  as  ordered  payment  of  costs  out  of  her 
separate  property,  notwithstanding  that  it  was 
subject  to  a  restraint  on  anticipation. 

In  opposition  to  the  appeal  an  affidavit  was 
made  By  the  husband's  solicitor,  in  which  he 
said :  "  Notwithstanding  the  undertaking  of  the 
respondent  not  to  remove  the  said  child  out  of 
the  jurisdiction  of  the  court,  and  in  defiance 
thereof,  the  respondent,  two  or  three  days  before 
the  decision  of  the  court,  surreptitiously  sent 
the  child  out  of  the  country,  and  on  the  day  the 
court  gave  judgment  she  herself  left  England, 
and  she  has  since  remained  abroad  with  the  said 
child  and  has  been  joined  by  the  co-respondent, 
and  they  are  living  abroad  with  the  said  child." 

That  affidavit  was  not  contradicted. 

Duke,  K.C.  and  Priestley,  K.C.,  for  the  peti- 
tioner, took  the  preliminary  objection  that,  the 
respondent  being  in  contempt,  the  court  would 
not  hear  the  appeal  until  she  had  purged  her 
contempt. 

Bargrave  Deane,  K.C.  and  Methold  for  the 
respondent. — The  fact  that  a  person  is  in  con- 
tempt does  not  preclude  him  from  appealing 
against  an  order  which  is  irregular,  though  he 
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could  not  be  heard  to  make  any  application  of 
bis  own.  He  may  appeal  from  the  order  which 
places  him  in  contempt: 

King  t.  Bryant,  3  My.  k  Cr.  191  : 
Wilton  v.  Bate*,  3  My.  A-  Cr.  197  ; 
Fry  t.  Ernest,  9  L.  T.  Bep.  321. 

Here  the  appellant  contends  that  the  court  has 
no  jurisdiction  under  sect.  2  of  the  Married 
Women's  Property  Act  1883  to  make  this  order 
as  to  costs.  In  a  note  to  Chuck  v.  Cremer  (1 
Coop.  temp.  Cott.  205)  a  large  number  of  cases 
are  collected  with  reference  to  the  right  of  a 
person  in  contempt  to  be  heard  They  Bhow  he 
may  defend  himself  against  an  irregular  order,  and 
among  them  are : 

Green     Oreen,  2  Sim.  394  ; 

Barker  t.  Dawson,  1  Coop.  207  ; 

Parry  v.  Perryman,  1  Coop.  207  ; 

RiekelU  v.  Mornington,  7  Sim.  200  ; 

Re  Brady,  1  Moll.  254 ; 

Hawkins  v.  Hnll,  1  Bear.  73  ; 

Anon  T.  Lord  Gort,  1  Hog.  77  ; 

Morrison  v.  Morrison,  4  Hare,  590  ; 

Plumbe  v.  Plitnbe,  3  Y.  4  C.  Ex.  622  ; 

Cattel  r.  Simons,  5  Baa*.  39C  ;  C  Bear.  304. 

Besides  which  the  following  later  cases  are 
important : 

Ex  parte  Chadtrick,  15  Jnr.  597  ; 

ChatUrton  r.  Thomas,  36  L.  J.  592,  Ch. ; 

Fut  voye  t.  Kennard,  3  L.  T.  Rep.  087 ;  2  (jiff.  110. 

In  Barker  v.  Dawson  (ubi  $up.)  Lord  Cottenbam 
aaid  that  there  was  a  wide  distinction  between  a 
case  where  the  order  alleged  to  be  irregular  was 
obtained  prior  to  the  contempt,  and  where  it  was 
obtained  subsequent  to  the  contempt.  That 
where  it  was  obtained  prior  to  the  contempt,  and 
wa  s  not  the  order  which  placed  the  party  in  con- 
tempt, the  rule  was  that  the  contempt  must  be 
cleared  before  the  party  could  make  any  applica- 
tion to  the  court.  Hut  he  never  would  extend  the 
rule  to  a  case  where  the  order,  sought  to  be  set 
aside  on  the  ground  of  irregularity,  was  made 
subsequently  to  the  contempt.  Such  an  extension 
of  the  rule  would  place  the  party  in  contempt  too 
much  at  the  mercy  of  his  adversary.  The  affi- 
<darit  of  the  petitioner's  solicitor  shows  that  here 
'the  contempt  was  committed  two  or  three  days 
lief  ore  the  order  appealed  from  was  made.  Hut 
there  is  no  distinction  between  an  order  made 
l«fore  and  an  order  made  after  the  contempt. 
Although  the  or  Jer  is  invalid,  the  trustees  of  the 
settlement  cannot  safely  pay  the  income  to  the 
appellant.  There  is  a  proper  punishment  for  the 
oontompt.  and  pressure  oupht  not  to  be  put  on 
the  appellant  by  the  existence  of  an  invalid 
order. 

Duke,  K.C.  and  Priestley,  K.C  for  the 
petitioner.— While  a  person  is  in  contempt  with 
reference  to  a  particular  order  he  cannot  be 
beard  to  contest  that  order  until  be  has  purged 
the  contempt  : 

Chuck  t.  Cretntr  (uii  sup.). 

[Vaughan  WU.LIAM8,  L.J.  referred  to  Barnardo 
v.  Ford  (67  L.  T.  Rep.  1 ;  (1892)  A.  C.  326).]  As 
a  rule,  a  litigant  who  is  in  contempt  cannot  take 
any  Btep  of  his  own  in  the  action  or  cause  in 
which  he  is  in  contempt : 

Qarstin  v.  Qantin,  4  Sw.  &  Tr.  73  ; 

Cavenduh  t.  Cavendish,  15  W.  R.  182  ; 

Curtis  v.  Cnrtu,  5  Moo.  P.  C.  252,  256 ; 

Howard     Sewman,  1  Moll.  221,  222. 


This  case  does  not  come  within  any  of  the  excep- 
tions to  the  general  rule.  The  contention  here  is 
not  that  the  court  bad  no  jurisdiction  to  make 
the  order,  but  that  under  the  circumstances  it 
ought  not  to  have  been  made,  and  that  is  not  really 
a  question  of  jurisdiction.  [Va ighan  Williams, 
L.J.  referred  to  Ex  parte  Fernandez  (4  L.  T.  Rep. 
324;  10  C.  B.  N.  S.  3).]  That  was  a  proceeding 
by  way  of  habeas  corpus,  and  the  right  to 
challenge  imprisonment  is  different  from  a  right 
to  appeal  in  a  suit.  If  an  attempt  was  made  to 
enforce  this  order,  the  appellant  or  the  trustees 
could  raise  the  question  as  to  its  validity.  This 
objection  that  the  appellant  is  in  contempt  may 
be  the  only  way  of  obtaining  the  delivery  up  of 
the  child,  and  the  court  will  not  readily  assist  the 
appellant  in  disobeying  the  order.  Although  it 
is  not  expressly  stated  in  the  order  of  the  12th 
March  that  the  appellant  is  in  contempt  with 
reference  to  the  order  of  the  10th  March,  yet 
that  order  had  been  in  fact  disobeyed,  and  the 
contempt  continues  up  to  the  present  time.  In 
Garstin  v.  Garstin  (ubi  tup.)  and  Cavendish  v. 
Cavendish  (ubi  sup.)  there  had  been  no  adjudica- 
tion that  the  party  was  in  contempt,  yet  the 
court  refused  to  hear  him.  Wilson  v.  Bates  (ubi 
sup.)  only  applies  to  the  facts  of  that  case,  and 
does  not  deal  with  any  general  principle.  There 
may  be  a  distinction  where  the  order  which  it 
is  contended  is  irregular  is  made  subsequently  to 
the  contempt: 

King  v.  Bryant  (ubi  nup.). 

But  that  is  not  the  case  here.  In  Lord  Chief 
Baron  Gilbert's  Forum  Romanum,  p.  102  (vide 
Daniell's  Chancery  Practice,  7th  edit.,  vol.  1, 
p.  724),  it  is  said :  "  It  is  to  be  observed,  as  a 
general  rule,  that  the  conteuuior,  who  is  in  con- 
tempt, is  never  to  be  heard,  by  motion  or  other- 
wise, till  he  has  cleared  his  contempt  and  paid 
the  costs."  This  is  confirmed  by  Hewitt  v. 
McCartney  i 13  Ves.  560)  and  Lord  Wenman  v. 
Osbaldiston  (2  Bio.  P.  C.  276).  The  onus  is  on 
the  appellant  to  show  that  one  of  the  exceptions 
to  the  general  principle  applies  to  this  case,  and 
that  has  not  been  done. 

Vauohan  Williams,  L.J.  —  A  preliminary 
objection  has  been  taken  to  this  appeal— namely, 
that  the  appellant  is  in  contempt,  and  that  there- 
fore the  appeal  ought  not  to  be  heard.  The 
appeal  is  only  against  so  much  of  the  order  of  the 
10th  March  19(13  as  directs  that  the  costs  incident 
to  a  summons  in  chambers  taken  out  by  the 
appellant  and  adjourned  into  court  should  be 
payable  out  of  her  separate  property,  notwith- 
standing that  such  property  is  subject  to  a 
restraint  on  anticipation.  The  contempt  which 
is  relied  upon  as  debarring  the  appellant  from 
appealing  against  that  part  of  the  order  is  thus 
set  forth  in  the  affidavit  of  Sir  George  Lewis : 
"  Notwithstanding  the  undertaking  of  the  respon- 
dent not  to  remove  the  said  child  out  of  the 
jurisdiction  of  the  court,  and  in  defiance  thereof, 
the  respondent,  two  or  three  days  before  the 
decision  of  the  court,  surreptitiously  sent  the  child 
out  of  the  country,  and  on  the  day  the  court  gave 
judgment  she  herself  left  England."  The  under- 
taking was  given  antecedently  to  the  hearing  of 
the  summons  in  court,  and  the  question  which  we 
have  to  determine  is  whether  the  objection  that 
the  appellant  is  in  contempt  ought  to  prevail.  I 
think  it  ought  not  to  prevail.   We  have  heard 
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a  great  deal  about  eases  which  were  decided  in 
the  Courts  of  Chancery  and  of  the  rales  and 
principles  which  were  laid  down  by  various 
jndgeB,  including  Lord  Cottenham,  in  reference 
to  this  matter  of  contempt,  and  when  it  should 
and  when  it  should  not  debar  a  would-be  appel- 
lant, or  applicant,  from  being  heard.  The  greater 
part  of  the  cases  are  set  out  in  the  notes  to  Chuck 
v.  Cremer  (ubi  tup.),  bat  I  do  not  think  it  is 
necessary  for  me  to  go  through  those  cases.  I 
think  that  there  are  general  principles  which 
apply  to  this  case,  and  which  are  not  really 
affected  by  the  decisions  to  which  our  attention 
has  been  particularly  called.   What  I  mean  is 
that,  taking  it  generally,  it  has  not  been  disputed 
in  the  discussion  before  us  that  this  rule  that  a 
person  who  is  in  contempt  cannot  be  heard,  prima 
facie  applies  to  voluntary  applications  on  his  part, 
to  cases  where  he  comes  and  asks  for  something, 
and  not  to  cases  in  which  all  that  he  is  seeking  is 
to  be  beard  in  respect  of  matters  of  defence.  I 
do  not  for  one  moment  suggest  that  it  is  every 
matter  of  defence  which  entitles  a  person  in 
contempt  to  be  heard ;  for  instance,  it  an  order 
has  been  made  in  the  exercise  of  the  dis- 
cretion of  the  court,  and  someone  who  is  op- 
pressed, or  thinks  himself  oppressed,  by  that 
order  appeals,  sajing  that  the  court  has  exer- 
cised its  discretion  wrongly,  that  person  if  he 
is  in  contempt  cannot  do  heard  to  say  any- 
thing of  the  sort  until  he  has  purged  his  con- 
tempt.    Oarttin  v.   Qartiin  (ubi  tup.)  is  an 
instance  of  that  kind.    But  when  you  come  to 
the  case  of  an  order  which  it  ib  suggested  may 
have  been  made  without  jurisdiction,  if,  upon 
looking  at  the  order  one  can  see  that  that  really 
is  the  ground  of  the  appeal,  it  seems  to  me  that 
such  a  case  has  always  been  treated  as  one  in 
which  the  court  will  entertain  the  objection  to  the 
order,  though  the  person  making  the  objection  is 
in  contempt.   It  was  admitted,  and  could  not  be 
otherwise  than  admitted,  that  if  the  objection  was 
to  the  very  order  which  had  created  the  contempt 
and  the  objection  was  one  of  the  character  which 
I  have  described,  the  fact  that  the  person  taking 
the  objection  was  in  contempt  would  not  deprive 
him  of  the  right  to  be  heard.   I  do  not  propose 
to  consider  the  rule  laid  down  by  Lord  Cotten- 
ham in  Barker  v.  Davoton  (ubi  tup.),  for  the 
reason  that  the  order  of  events  here,  as  stated  in 
Sir  George  Lewis'  affidavit,  was  different  from 
that  with  reference  to  which  Lord  Cottenham 
laid  down  the  rule  that  a  person  in  contempt 
could  not  be  heard.     In  the  present  case  the 
contempt  was  committed  before,  not  after,  the 
order  appealed  from,  and  his  rale  has,  thcefore, 
no  application  to  the  present  case.   That  being 
so,  the  simple  point  which  we  have  to  decide  now 
is  this  :  Here  is  an  order,  the  objection  to  which 
is  obvioUBly  of  a  character  which  does  not  depend 
upon  an  exercise  of  the  discretion  of  the  court. 
It  is  said  that  it  is  unlawful  to  make  such  an 
order  in  respect  of  the  separate  property  of  a 
woman  which  is  subject  to  a  restraint  on  anticipa- 
tion— that  is  to  say,  unlawful  for  the  court  by 
which  the  order  was  made  and  on  the  occasion  on 
which  it  was  made— and  it  is  said  that  we  ought 
not  to  look  at  the  order  because  this  lady,  this 
divorced  wife,  is  :n  contempt.   In  my  judgment 
that  is  not  so.     Having  regard  to  the  nature  of 
the  objection,  in  my  opinion  the  present  appellant 
is  merely  coming  here  to  say :  "This  order  which 
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has  been  made  against  me  is  an  illegal  order,  and 
it  aopears  to  be  so  upon  the  face  of  the  order 
itself."  That  being  so,  I  am  of  opinion  that 
no  rule  has  been  brought  to  our  notice  which 
should  prevent  her  from  being  heard.  I  wish 
only  to  add  that,  supposing  this  order  is  in  fact 
an  illegal  order,  and  we  were  to  refuse  to  hear 
the  appellant  now,  it  by  no  means  follows  that 
there  would  not  be  any  opportunity  hereafter  of 
questioning  the  order.  But  be  that  how  it  may,  I 
think  that,  having  regard  to  the  fact  that  the 
objection  is  to  the  legality  of  the  order,  it  would 
not  be  right  to  allow  an  order  to  be  enforced 
without  first  determining  the  question  of  its 
legality.  I  think,  under  these  circumstances,  we 
ought  to  hear  the  appeal. 

Stirling,  L.J.— I  also  think  that  the  appeal 
ought  to  be  heard.  The  counsel  for  the  husband 
have  relied  very  much  on  the  decision  of  Lord 
Cottenham  in  Chuck  v.  Cremer  (ubi  tup.).  If  I 
thought  our  decision  involved  a  depart  ure  from 
what  was  there  laid  down  by  Lord  Cottenham,  I 
should  desire  to  consider  the  matter  further,  but 
when  the  sequence  of  events  is  ascertained  it 
appears  to  me  that  the  present  case  is  not  iden- 
tical with  Chuck  v.  Cremer.  In  that  case  the 
order  of  events  was  this :  The  defendant  moved 
that  an  injunction  granted  ex  parte  might  be 
dissolved ;  his  application  was  unsuccessful,  and 
he  gave  notice  of  motion  by  way  of  appeal. 
Previously  to  the  notice  of  the  appeal  motion 
being  given,  an  attachment  was  issued  against 
the  defendant  for  not  having  nut  in  bis  answer. 
Upon  the  motion  being  opened,  it  was  objected 
that  the  defendant  was  in  contempt,  and  could 
not  be  heard.  The  Lord  Chancellor  gave  effect 
to  the  objection,  but  he  said :  "  That  a  party  was 
entitled  to  be  heard  if  his  object  was  to  get  rid 
of  the  order,  or  other  proceeding  which  placed 
him  in  contempt,  and  he  was  also  entitled  to  be 
heard  for  the  purpose  of  resisting  or  setting  aside 
for  irregularity  any  proceedings  subsequent  to 
his  contempt."  Here,  according  to  the  affidavit 
which  the  husband  has  himself  put  forward,  the 
contempt  began  two  or  three  days  before  the 
order  in  question  was  made.  Therefore,  if  we 
allow  the  appeal  to  be  heard,  we  shall  in  no  way 
contravene  what  Lord  Cottenham  there  said. 
Here  the  question  is  not  merely  one  of  irregu- 
larity in  the  order,  but  one  of  want  of  jurisdiction 
in  the  court.  Having  regard  to  that,  I  entirely 
agree  that  the  appeal  ought  to  be  heard. 

Cozens-Hxrdy,  L.J. — I  agree.  Until  recently 
no  court  had  jurisdiction,  to  direct  the  payment 
of  costs  out  of  the  separate  estate  of  a  married 
woman  subject  to  restraint  on  anticipation  ;  but 
the  Married  Women's  Property  Act  1893  has  by 
sect.  2  in  terms  enacted  that  in  certain  cases  the 
court  shall  have  jurisdiction  from  time  to  time 
to  direct  payment  of  costs  out  of  the  separate 
estate  of  a  married  woman  which  is  subject  to  a 
restraint  on  anticipation.  This  is  plainly  a 
limited  jurisdiction,  and  the  only  object  of  this 
appeal,  as  I  understand  it,  is  to  raise  the  contention 
that  this  is  not  one  of  the  limited  class  of  cases 
in  which  that  jurisdiction  is  given  to  the  court  by 
sect.  2  of  the  Act.  That  being  so,  I  entirely  agree 
with  my  learned  brethren  that  the  preliminary 
objection  ought  to  be  disallowed.  But  I  desire 
to  limit  my  judgment  to  a  case  in  which  the 
appellant  contends  that  the  order  complained  of 
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is  outside  the  jurisdiction  of  the  conrt,  as  dis- 
tinguished irom  the  case  of  an  order  which, 
although  it  is  within  the  jurisdiction  of  the  court, 
ought  not,  it  is  said,  to  have  been  made.  So  far 
as  I  can  see,  there  iB  no  principle  opposed  to  the 
view  which  we  are  taking,  nor  do  I  think  that 
there  is  any  authority  against  it.  Speaking  for 
myself,  I  have  been  unable  to  discover  what 
principle,  if  any,  is  at  the  root  of  the  distinction, 
which  has  been  taken  in  some  of  the  cases  cited 
to  us,  between  contempt  committed  before  and 
contempt  committed  after  the  making  of  the 
order  which  it  is  sought  to  set  aside. 

Bar  grave  Deanc,  K.C.  and  Methold  for  the 
appellant. — There  was  no  jurisdiction  to  make 
this  order  for  the  payment  of  costs  out  of  the 
appellant's  separate  estate  subject  to  a  restraint 
on  anticipation.  It  does  not  come  within  sect.  2 
of  the  Married  Women's  Property  Act  1893, 
which  gives  power  to  make  such  an  order  only 
"  in  any  action  or  proceeding  now  or  hereafter 
instituted  by  a  woman  or  by  a  next  friend  on  her 
behalf."  That  means  an  action  or  proceeding  in 
the  nature  of  an  action  initiated  by  a  married 
woman  us  plaintiff;  and  does  not  include  any 
motion  or  step  made  or  taken  by  a  married 
woman  in  an  action  in  which  she  is  defendant: 

Hnd-Barrt  v.  Cathcart,  71  L.  T.  Rop.  11 ;  (1894)" 
3  Cb.  376. 

An  appeal  by  a  woman  from  a  judgment  in  an 
action  in  which  she  is  defendant  ia  not  a  "  pro. 
ceeding  instituted  "  within  the  meaning  of  that 
section : 

Hood-Iiarr*  v.  Htriot,  70  L.  T.  Rsp.  299;  (1897) 
A.  C.  177. 

TLis  summons  was  a  step  in  the  divorce  suit,  and 
was  not  an  action  or  proceeding  taken  by  the 
appellant. 

Juke,  K.C.  and  Priestley,  K.C.  for  the  peti- 
tioner.—When  the  summons  was  taken  out  the 
decree  nut  had  been  made  absolute,  and  the 
di'orce  suit  was  at  an  end.  The  summons  ought 
not  to  have  been  entitled  in  the  suit.  The  court 
has  a  statutory  jurisdiction  with  reference  to  the 
custody  of  children  independently  of  divorce  pro- 
ceedings under  sect.  4  of  the  Matrimonial  Causes 
A«t  1859  (22  &  23  Vict.  c.  61).  That  provides 
Hat  an  application  for  the  custody  of  children 
nay  be  made  by  petition  after  a  final  decree.  It 
U  an  independent  proceeding,  and  there  is 
nothing  to  show  by  whom  such  petition  may  be 
presented.  The  question  litigated  on  this  sum- 
mons was  whether  the  petitioner  was  the  father 
cf  the  child,  and  that  is  a  matter  outside  the 
tivoroe  proceedings.  The  summons  was  therefore 
i  proceeding  initiated  by  the  appellant : 

Sunn  an  d  Co.  v.  Ty.on,  85  L.  T.  B-p.  123  ;  (1901) 
2  K.  B.  487. 

Yaughan  Williams,  L  J—  I  have  not  the 
slightest  doubt  that  this  summons  waa  a  step  in 
the  divorce  Buit,  and  that  it  did  not  initiate  any 
new  litigation.  Under  these  circumstances  it  is 
plain,  having  regard  to  the  decisions  in  Hood- 
Barrs  v.  Cathcart  (ubi  tup.)  and  Hood-Barrt  v. 
Heriot  (ubi  sup  ),  and  the  other  cases,  that  there 
is  no  jurisdiction  to  make  this  order  for  the  pay- 
ment of  costs  out  of  this  lady's  separate  property 
which  is  subject  to  a  restraint  on  anticipation. 
I  do  not  think  it  is  necessary  for  me  to  say 
any  more.   It  is  admitted  that  costs  cannot  be 


ordered  to  be  paid  out  of  funds  es  to  which  a 
married  woman  is  restrained  from  anticipation 
unless  those  costs  come  within  the  words  of 
sect.  2 — that  is,  unless  they  are  costs  of  a  pro- 
ceeding initiated  by  the  married  woman.  I  am 
of  opinion  that  this  summons  was  not  initiated  by 
the  married  woman,  but  was  a  mere  step  in  the 
previous  litigation. 

Stirlixq,  L.J.— I  am  of  the  same  opinion. 
Two  orders  were  made  by  t lie  Divorce  Court  on 
the  25th  Nov.  1901.  The  first  was  the  decree 
nisi  in  the  suit  by  which,  after  the  provisions  with 
reference  to  the  dissolution  of  the  marriage,  it 
was  ordered  that  the  only  child  of  the  marriage 
"  do  remain  in  the  custody  of  the  petitioner  until 
further  order  of  the  court,  but  it  is  directed  that 
such  child  be  not  removed  out  of  the  jurisdiction 
of  the  court  without  its  sanction."  The  other 
order  of  the  25th  Nov.  1901  was  that  the  child  be 
"forthwith  delivered  np  to  and  do  remain  in 
the  custody  of  the  petitioner  until  further  order 
of  the  court."  Both  orders  were  of  a  temporary 
nature,  "  until  farther  order."  Afterwards,  on 
the  15th  Oct.  1902,  the  wife  took  out  a  summons 
asking  that  those  orders  should  be  varied.  The 
question  we  have  to  decide  is  this :  whether  within 
the  meaning  of  sect.  2  of  the  Married  Women's 
Property  Act  1893  this  was  a  proceeding  "  insti- 
tuted "  by  the  wife.  It  has  been  held  by  the 
House  of  Lords  as  well  as  by  this  conrt  that,  as 
Lord  Herschell  said  in  Hood-Barrt  v.  Heriot  (76 
L.  T.  Rep.  299 ;  (1897)  A.  C.  179),  these  words  refer 
"  to  an  action  or  some  other  litigation  initiated  by 
the  married  woman."  Can  it,  then,  be  said  that 
this  summons  was  "  an  action  or  some  other  liti- 
gation initiated  by  the  married  woman  "  ?  I 
think  not.  It  seems  to  me  to  be  simply  a  con- 
tinuation of  the  litigation  which  had  been  com- 
menced by  the  husband  by  the  institution  of  the 
suit  for  the  dissolution  of  the  marriage,  in  which 
from  the  very  first  the  question  of  the  custody 
of  the  child  was  a  subject  of  litigation,  and  was 
not  finally  determined  by  the  two  orders  to  which 
I  have  referred. 

Cozens-Hardy,L.J. — I  am  of  the  same  opinion. 
It  seems  to  me  that,  both  in  form  and  in  substance, 
this  application  by  the  appellant  was  made  by 
her  in  the  suit  of  Gordon  v.  Gordon,  and  was  not 
an  independent  proceeding  initiated  by  her. 

Solicitors :  Dangerfield  and  Blythe  ;  Lewis  and 
Lewis. 


Thursday,  March  10. 

(Before  Yaughan  Williams,  Stirling,  and 
Cozens-Hardy,  L.JJ.) 

British  Home  and  Hospital  for  Incurables 
v.  Royal  Hospital  for  Incurables,  (a) 

APPEAL  FROM  THE  CHANCERY  DIVISION. 

Will — Charitable  gift — Ambiguity —  Uncertainty  of 
object — Erroneous  recital  in  codicil. 

A  testatrix  by  will  made  in  1897,  among  other 
legacies  to  charitable  institutions,  bequeathed  to 
the  British  Home  for  Incurables,  Streatham, 
S.W.,  mentioning  accurately  the  name  of  its 
secretary  and  address  of  its  office,  2501.  By 
codicil  made  in  1902,  after  reciting  twice  incor- 

(•)  Reported  by  W.  C.  Bnw,  Esq.,  Bsrrttter-st-Lsw. 

Digitized  by  Google 


602— Vol.  xc] 


THE  LAW  TIMES. 


[July  y,  1901. 


App.]  British  Home  &  Hospital  fob  Incurables  v.  Royal  Hospital  for  Incurables.  [App. 


reetly  that  the  had  given  by  will  5001.  to  the 
British  Home  for  Incurables,  Streatham,  S.W. 
.  .  .  and,  amongst  others,  to  St.  M.'s 
Orphanage,  Bayswater ,1001,  she  revoked  all  Vie 
legacies,  "  and  instead  thereof"  bequeathe  d  500Z. 
each  to  the  Royal  Homt  for  Incurables,  Streat- 
ham, S.W.,  and  to  St.  M.'s  Orphanage. 
The  legacy  of  5001.  was  claimed  by  the  Rjyal 
Hospital  for  Incurables  and  by  the  plaintiff 
institution,  founded  in  1861  by  the  name  of 
the  British  Home  for  Incurables,  and  in  1899 
incorporated  by  Royal  Ctiarter  by  its  present 
name. 

Held,  that,  having  regard  to  entries  in  a  book  kept 
by  the  testatrix  containing  particulars  of  her 
charitable  contributions,  she  distinguished  the 
two  institution*  as  the  "  Royal "  and  the 
"  British,"  and,  therefore,  on  the  true  construc- 
tion of  the  codicil,  the  Royal  Hospital  for 
Incurables  was  entitled  to  the  legacy. 

Decision  of  Kekewich,  J.  (89  L.  t.  Rep.  495) 
reversed. 

Margaret  Ann  Lochlan,  by  her  will  dated  the 
19th  Julj  1897,  among  other  charitable  legacies, 
bequeathed  "  to  the  British  Home  for  Incurables, 
Streatham,  S.W.  (present  secretary,  R.  G.  Sal- 
mond,  Esquire.  72,  Cheapside,  London,  E.C  ),  two 
hundred  and  fifty  pounds." 

On  the  11th  Feb.  1902  the  testatrix  executed  a 
codicil  to  her  will  which,  so  far  as  material,  was 
in  the  following  terms : 

Whereas  I  hare  by  my  said  will  git  en  the  following 
legacies,  subject  to  duty,  ridtlicit,  to  the  London  Hoi- 
piul  in  Whitoohapel-road,  London,  K.,  5001. ;  to  tbe 
British  Home  for  Incurables,  Streethac,  S.W.,  500J. ;  to 
tbe  British  Home  for  Inourablea,  Streatham,  S.W.,  5001. ; 
to  St.  Mary's  Hospital.  Cambridge-plaee,  Paddington, 
W.,  1001. ;  and  to  St.  Matthew's  Orphanage,  Biyswater, 
London,  W.,  100(.  Now  I  hereby  revoke  all  tbe  said 
legacies,  and  instead  thereof  I  give  50<)[.  eaob,  subject 
to  duty,  to  the  Royal  Home  for  Inourables,  Streatham, 
S.W.,  and  to  St.  Matthew's  Orphanage  aforc»ai<l,  to  bo 
paid  to  the  treasurer  or  other  proper  offioer  of  tbe 
respective  institutions  for  tbe  general  purpose*  thereof. 

The  testatrix  died  on  the  22nd  Feb.  1902, 
and  her  will  and  codicil  were  proved  by  the 
executors  on  the  3rd  April  1902,  and  they  paid 
500/.  to  the  defendant  institution,  and  the  plaintiff 
institution  then  commenced  an  action  claiming 
the  5001. 

The  plaintiff  institution  was  founded  in  1861 
by  the  name  of  the  British  Home  for  Incurables. 
Since  1894  it  had  been  situated  at  Streatham, 
S.W.  Its  secretary  and  office  were  correctly 
designated  in  tbe  will.  It  was  in  Nov.  1899 
incorporated  by  Royal  Charter  by  the  name  of 
the  British  Home  and  Hospital  for  Incurables. 

Tbe  Royal  Hospital  for  Incurables  was  founded 
in  1854,  and  is  situated  at  West  Hill,  Putney 
Heath. 

There  was  evidence,  which  Kekewich,  J.  held 
admissible,  to  the  effect  that  for  tbe  three  last 
years  of  her  life  testatrix  bad  subscribed  to  bcth 
societies  under  the  respective  names,  as  shown  by 
her  diary  and  the  counterfoils  of  her  cheque-book, 
of  the  "British  Home  "  and  the  "  Royal  Home  " 
or  "  Hos  "  (short  for  hospital)  except  during  the 
year  1901,  when  she  paid  31.  3«.  to  the  defendant 
institution  and  nothing  to  the  plaintiff  institution. 
In  1900  she  subscribed  31.  3s.  to  each,  and  in  1899 
3/.  3s.  to  the  plaintiff  and  2/.  2«.  to  the  defendant 
institution. 


Kekewich,  J.  held  that  the  British  Home  and 
Hospital  for  Incurables  was  entitled  to  the  legacy, 
and  from  this  decision  the  defendant  institution 
appealed. 

Warrington,  K.C.,  Howard  Wright,  and  Marten 
for.tbe  appellants. — The  testatrix  was  accustomed, 
when  referring  to  these  institutions  in  her  books, 
to  call  thorn  "  British  "  and  "  Royal."  and  there- 
fore the  use  of  the  word  ''Rayal"  shows  she 
intended  the  legacy  for  the  defendant  institution, 
although  she  made  a  mistake  as  to  the  address. 

Stewart-Smith,  KC  and  G.  H.  Devonshire  for 
the  plaintiff  institution. — Between  the  date  of  tbe 
will  and  codicil  a  Royal  Charter  had  been  granted 
to  this  institution,  and  circulars  announcing  that 
fact  were  sent  to  all  the  subscribers,  so  that  the 
testatrix  might  well  have  used  the  word  "  Royal  " 
when  referring  to  that  institution.  She  refers  to 
the  legatee  as  the  "  Home."  and  tbe  defendant 
institution  is  not  called  a  "  Home,"  and  it  is  not  .'at 
Stre.itham.  The  testatrix  knew  the  proper  address 
of  both,  and  in  her  book  of  subscriptions  describes 
the  defendant  institution  as  of  Putney.  In  favour 
of  the  plaintiff  institution  is  the  word  *' Home  " 
and,  the  address  as  against  the  word  "  Riyal "  in 
favour  of  the  other  institution. 
-  Marten  for  the  executors. 

Warrington,  K.C.  in  reply. 

Yaughan  Williams,  L.J.— This  appeal  is  a 
rehearing.  The  conclusion  of  Kekewich,  J.  is 
not  a  conclusion  based  upon  the  value  which  the 
learned  judge  put  upon  the  testimony  vhich 
was  before  him;  it  is  merely  a  question  ol  the 
inference  to  be  drawn  from  a  document  aid 
from  undisputed  facts.  In  such  a  case,  even  if  ve 
think  there  was  strong  ground  for  the  conclusion 
at  which  the  learned  judge  arrived,  yet,  if  «re 
think  it  is  clear  that  there  is  strong  ground  for 
the  other  conclusion,  our  duty  in  a  court  of 
equity  is  to  decide  in  accordance  with  the  my 
in  which  we  think  the  balance  plainly  lies,  aid 
my  conclusion  here  is  that  having  regard  to 
this  codicil  the  balance  is  in  favour,  and  I  thiik 
strongly  in  favour,  of  the  Royal.  Now,  wth 
regard  to  the  words  of  the  will  itself,  we  mist 
consider  which  shall  prevail — the  word  "Roya  " 
or  tbe  address.  I  wish  to  say  here  that  in  tie 
argument  presented  to  us  by  counsel  for  tie 
plaintiff  institution  they  rather  contended  thtt 
we  had  not  to  balance  "  Royal "  against  tie 
address ;  that  one  had,  in  addition  to  the  addres 
in  favour  of  the  "  British."  the  words  "  Home  fa- 
Incurables,"  which,  it  was  aaid,  was  approprian 
to  tbe  "  British  "  and  not  to  tbe  "  Royal,"  th. 
Royal  being  a  hospital  and  not  a  home.  As  tt 
that,  I  think  an  examination  of  the  documents  ir 
this  lady's  own  handwriting  makes  the  mattei 
quite  conclusive,  and  shows  quite  conclusively 
that  she  called  both  these  institutions  "  Home 
for  Incurables  " ;  and  therefore  I  think  that  tbe 
right  way  of  looking  at  this  codicil  is  to  aak 
oneself  which  is  to  prevail — the  name  "  Royal "  or 
the  address  "  Streatham  "  ?  As  1  have  said,  not 
only  does  this  lady  in  these  documents  speak  of 
them  and  write  of  them  both  as  being  "Home 
for  Incurables,"  but  it  is  obvious  that  in  her 
mind  the  distinction  between  the  two  iB  in  the 
first  name.  The  one  is  the  "  British  "  and  the 
other  is  the  "  Royal"  It  seems  to  me  that,  if 
one  tries  to  put  oneself  as  far  as  possible  in  the 
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state  of  mind  and  state  of  habit  of  this  lady  when 
dealing  with  these  charities,  it  is  impossible  lo 
avoid  the  conclusion  that  she  distinguishes  tbesu 
institutions  as  being  one  the  "  British  "  and  the 
other  the  "  Royal."   Now,  that  being  so,  I  should 
on   those   grounds  decide  in   favour  of  the 
"  Royal."    It  seems  to  me  extremely  improb- 
able that   the  testatrix  would  have  made  a 
mistake  when  she  mentioned  the  "  Royal " ;  and, 
whilit  speaking  on  this  point,  I  cannot  help  bear- 
ing in  mind  that  the  Royal  was  a  name  which, 
having  regard  to  what  she  was  doing,  she  was  very 
little  likely  to  have  on  her  tongue,  or  to  mention 
by  umonscious  cerebration,  or  to  have  mentioned 
at  all,  unless  she  was  going  to  give  the  legacy; 
because  it  is  to  be  remembered  that  she  knew 
what  ler  antecedent  will  was,  and  the  name  of 
the  Rof  al  would  not  be  running  in  her  head  as 
an  institution  the  legacy  to  which  was  to  be 
revoked.   One  cannot  see  why  she  should  have 
"  Royil  "  running  in  her  mind  at  all  except  for 
the  pirpose  of  giving  a  legacy  to  the  Royal. 
Now,  f  that  is  the  right  conclusion,  is  there 
anythug  else  to  make  one  depart  from  it  5*  I 
think  lot.   If  you  look  at  the  whole  character 
of  thiscodicil,  it  is  obvious  that  she  is  making 
this  coiicil  on  this  basis  :  "  I  will  revoke  my  old 
legaciet  to  these  charities  and  will  revoke  some  of 
them  fa-  the  purpose  of  revoking  them  altogether 
and  depriving  the  charities  of  the  benefit,  and 
I  will  avoke  others  for  the  purpose  of  increasing 
them."    That  being  so,  there  is  no  reason  in 
the  nature  of  things  why  she  should  not  have 
revoke!  the  legacy  to  the  "  British "  on  the 
ground  that  she  meant  to  revoke  it  altogether 
and  not  for  the  purpose  of  increasing  it.   If  she 
realy  meant  to  increase  it,  it  is  an  odd  thing,  to 
say  he  least  of  it,  that  the  figure  she  mentions 
whei  she  comes  to  give  the  legacies  is  identical 
witl  the  figure  of  the  legacy  which  she  men- 
tion in  the  revoking  clause.     Under  these 
ci  rem  stances  I  must  say  I  think  that  the 
balmce  is  strongly  in  favour  of  the  Royal, 
andthat  we  ought  to  decide  in  favour  of  that 
insttution. 

Sibling,  L.J. — I  am  of  the  same  opinion.  I 
am  .nfortunate  enough  to  differ  from  Kekewich,  J. 
as  o  the  construction  that  he  places  on  the 
cod-'il,  he  approaching  it  without  any  regard  to 
theevidence  which  has  been  given  as  to  the  mode 
in  -hich  this  lady  dealt  with  these  two  societies. 
Tb  learned  judge,  as  I  read  his  judgment,  appears 
to  have  placed  great  weight  on  the  use  of  the 
wed  "aforesaid,"  which  he  treats  as  being, 
acording  to  the  true  grammatical  construction 
of  the  codicil,  used  in  connection  both  with  "  the 
Ryal  Home  for  Incurables,  Streatbam,  S.W.," 
ad  "  the  St.  Matthew's  Orphanage."  I  am 
liable  to  take  that  view.  It  seems  to  me  that 
wen  you  look  to  the  fact  that  the  gift  is  in 
tbse  terms,  "the  Royal  Home  for  Incurables, 
Sreatbam,  S.W,"  and  to  "  St.  Matthew's  Orphan- 
ge  aforesaid,"  the  "aforesaid"  naturally  goes 
vth  St.  Matthew's  Orphanage  in  accordance 
ith  the  construction  of  the  grammatical 
leaning.  No  doubt  the  omission  of  the  second 
to  "  would  make  a  great  difference,  but  there 
he  preposition  is  twice  inserted — first,  before 
he  "  Royal  Home,"  and,  secondly,  before  "  St. 
Jatthew  b  Orphanage."  That  seems  to  me  to 
ie  at  the  foundation  of  the  learned  judge's 
udgment  as  I  read  it,  and  on  that  point  I  am 


unable  to  agree  with  him.  Now,  approaching 
the  construction  of  the  codicil,  bearing  in  mind 
the  facts  which  are  in  evidence,  how  does  it 
stand  ?  The  testatrix  gives  by  her  will  a  legacy  to 
the  British  Home  for  Incurables.  She  then  recites, 
by  a  codicil  made  nearly  five  years  afterwards, 
that  she  had  given  certain  legacies,  and,  amongst 
others,  one  to  "the  British  Home  for  Incurables, 
Streatham,  S.W.,  5001."  The  amount  is  incor- 
rect, no  doubt,  but  still  she  had  given  one  to  that 
institution.  She  proceeds :  "  I  hereby  revoke  all 
the  said  legacies,  and  instead  thereof  I  give  500?. 
each,  subject  to  duty,  to  the  Royal  Home  for 
Incurables,  Streatham,  S.W."  The  lady  was 
perfectly  well  aware  of  the  existence  of  the  two 
institutions,  one  called  in  strictness  "  the  British 
Home  and  Hospital  for  Incurables," and  the  other 
"the  Royal  Hospital  for  Incurables."  She  had 
been  in  the  habit  for  years  of  giving  donations  to 
both;  and  we  have  in  a  memorandum-book  in 
which  she  recorded  her  benefactions,  occurring 
repeatedly  and  in  successive  lines,  gifts  to 
these  two  institutions.  In  the  year  1899  she 
outers  "  British  Home  In."  three  guineas,  and 
under  "  Royal  In."  two  guineas.  Exactly  the 
same  thing  takes  place  in  the  year  1900 ;  in 
which  case  it  is  "  British  Home  Incurables,'' 
three  guineas;  "Royal  ditto,"  three  guineas"; 
and  in  the  last  year  in  which  there  is~an  entry 
she  began  evidently  "British  Home  for  Incur- 
ables," and  then  that  is  written  over  by  the 
name  of  another  society,  and  then  "  Royal  ditto  " 
as  before,  so  that  it  appears  to  me  (and  this  is 
confirmed  by  the  entry  which  she  made  on  the 
counterfoil  of  the  cheque)  that  Bhe  recognised  the 
existence  of  these  two  societies,  and  yet  in  her 
own  mind  distinguished  the  one  as  "  the  British  " 
and  the  other  as  "  the  Royal."  Now,  when  we 
some  to  apply  that  knowledge  to  the  construc- 
tion of  the  codicil,  it  seems  to  me  that  the  fact 
of  reciting  first  the  gift  to  the  British  and  then 
giving  a  legacy  to  the  Royal  is  very  strong,  and 
outweighs  the  fact  that  in  the  first  place  the 
address  is  at  Streatham ;  and  there  is  also  the 
fact  that  she  describes  the  Royal  as  *'  the  Royal 
Home,"  it  being  strictly  "  the  Royal  Hospital 
for  Incurables."  I  am  unable,  therefore,  to 
agree  with  Kekewich,  J.  in  the  conclusion  he 
came  to,  and  think  that  the  appeal  ought  to  be 
allowed. 

Oozenb-Hardy,  L.J. — I  cannot  bring  myself  to 
doubt  that  the  distinction  between  these  two 
charities,  as  indicated  by  the  lady's  own  use  of  the 
name  on  the  counterfoils  and  the  books,  was  that 
the  one  was  "  the  British  "  and  the  other  was  "  the 
Royal."  I  draw  the  same  conclusion  from  the 
codicil  itself,  where,  having  accurately  described 
"  the  British,"  she  revokes  the  legacy  to  "  the 
British  "  and  gives  an  increased  legacy  to  "  the 
Royal."  It  is  true  that  the  Royal  is  called  "  Home 
for  Incurables,"  and  is  not  called  by  its  full  title 
"  Hospital  for  Incurables,"  but  it  is  manifest  from 
the  books,  to  which  Mr.  Warrington  has  referred, 
that  she  repeatedly  called  the  appellant  charity 
"  the  Royal  Home  for  Incurables  "  and  not  "  the 
Royal  Hospital  for  Incurables,"  There  is  only 
one  more  point,  which  is  one  that  was  made  by 
Mr.  Marten  in  his  very  clear  address  to  us,  that, 
although  the  word  "  Streatham "  was  wrong, 
"  S.  W."  was  quite  right ;  and,  if  she  had  put 
"  the  Royal  Home  for  Incurables,"  there  would 
really  have  been  no  ambiguity.    I  respectfully 
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differ  from  the  view  of  the  learned  judge,  and  I 
think  that  the  appeal  should  be  allowed. 

Solicitors  :  Freshfields  ,-  Devonshire,  Monkland, 
and  Co. ;  Pemberton,  Cope,  Gray,  and  Co. 

Feb.  9  and  10. 

(Before  Collins.  M.K.,  Romeb  and 
Mathbw.  L.JJ.) 
KiLoorit  r.  Gaddes.  fo) 
application  for  a  nbw  trial. 
Prescription — Easement — Right  of  way  —  Forty 
years  enjoyment— Two  tenements  held  under 
same  owner— Prescription  by  one  tenant  against 
another  tenant  of  same   oicner — Prescription 
Act  1832  (2  <f-  3  Will,  4,  c.  71).  s.  2. 
A  tenant  cannot,  by  enjoyment  for  a  period  of 
forty  years,  acquire  a  prescriptive  right  to  an 
easement,  such  as  a  right  of  way,  under  sect.  2 
of  the  Prescription  Act  1832,  as  against  another 
tenant  of  the  same  landlord. 

Appeal  of  the  plaintiff  from  the  judgment  of 
Walton,  J.,  upon  further  consideration  after  the 
trial  of  the  action  with  a  jury. 

The  plaintiff  brought  this  action  against  the 
defendant  claiming  damages  for  trespass  to  land 
and  an  injunction. 

The  plaintiff  and  tho  defendant  occupied  ad- 
joining houses  in  Longtown.  The  plaintiff  was 
the  assignee  of  a  lease  granted  by  Sir  James 
Graham  on  th«  13th  July  1850  for  the  term  of 
ninety- nine  years;  and  the  defendant  was  the 
assignee  of  a  lease  granted  by  Sir  James  Graham 
on  the  10th  Jan.  1850. 

The  reversions  on  these  two  leases  were  always 
vested  in  one  and  the  situe  owner. 

Hetween  the  two  houses  there  was  a  passage 
over  which  the  occupiers  of  both  houses  had  a 
right  of  way  to  the  back  yards  of  their  respective 
houses. 

In  the  yard  at  the  back  of  the  plaintiff's 
house  there  was  a  pump.  This  yard  opened  into 
the  said  passage. 

Until  1902  there  was  no  fence  separating  the 
plaintiff's  yard  from  the  common  passage,  and 
the  pump  was  as  accessible  from  the  back  of  the 
defendant's  premises  as  from  the  back  of  the 
plaintiff  b  premises. 

A  dispute  having  arisen  with  regard  to  the  use 
of  the  passage,  the  plaintiff  in  1902  erected  a 
screen  and  door  which  prevented  the  plaintiff 
from  using  the  pump.  The  defendant  broke  the 
door,  and  thereby  obtained  access  to  the  pump. 

The  plaintiff  thereupon  brought  this  action 
claiming  damages  and  an  injunction. 

The  defendant  denied  that  the  place  where  the 
pump  was  situate  was  the  property  of  or  in  the  pos- 
session of  the  plaintiff  ;  and  he  claimed  a  prescrip- 
tive right  to  use  the  pump  by  user  for  forty  years, 
under  the  Prescription  Act  1832  (2  A  3  Will.  4, 
c.  71);  and  he  countar-claimed  a  declaration  of 
his  right  to  use  the  pump,  and  damages,  and  an 
injunction. 

The  action  was  tried  before  Walton,  J.  with  a 
jury.  The  jury  fonnd,  in  answer  to  questions 
left  to  them  by  the  learned  judge:  (1)  That  the 
pump  bad  been  used  as  of  right  by  the  occupiers 
of  the  defendant's  premises  for  forty  years  before 

~  (a)  Reported  by  J.  U.  Williams,  E»q.,  Burtswr-et-Lsw. 
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action ;  and  (2)  that  it  was  so  used  at  and  before 
the  grant  of  the  defendant's  lease. 

The  argument  of  the  questions  of  law  was 
reserved  for  further  consideration,  the  plaintiff 
having  leave  to  amend  his  reply  by  pleading 
specially,  under  sect.  5  of  the  Prescription  Act, 
that  the  alleged  servient  tenement  bad  been  held 
under  a  lease  during  the  whole  period  of  forty 
years ;  the  learned  judge  having  power  to  dioide 
all  questions  of  law  and  fact  subject  to  the 
findings  of  the  jury. 

The  learned  judge,  upon  further  consideration, 
found  that  the  pump  was  upon  land  included  in 
the  plaintiff's  lease ;  and  that  there  was  no  definite 
path  or  way  at  any  time  from  the  defeidant's 
premises  to  the  pump  affording  any  apparmt  sign 
of  the  easement  claimed.  The  learned  judge, 
therefore,  held  that  the  defendant  had  lot  any 
easement  by  express  or  implied  grant;  but  he 
held  that  the  defendant  had  acquired  a  pre- 
scripti  ve  right  against  the  plaintiff  by  fort?  years' 
enjoyment,  under  sect.  2  of  the  Prescriptbn  Act, 
and  gave  judgment  in  the  defendant's  favour 
for  damages  and  an  injunction  (89  L.  ?.  Rep. 
444). 

The  Prescription  Act  1832  (2  A  3  Will.  I,  c.  71) 
provides : 

Soot.  2.  No  olaim  which  may  be  lawfully  muds  at 
the  common  law,  by  cos  torn,  prescription,  or  rrant,  to 
any  way  or  other  easement,  or  to  any  wateronrse,  or 
the  aie  of  any  water,  to  be  enjoyed  or  deriwd  upon, 
over,  or  from  any  land  or  water  of  onr  said  lord  the 
King,  his  heirs  or  successors,  or  being:  parc4  of  the 
Daohy  of  Lancaster  or  of  the  Dnoby  of  Co n wail,  or 
being;  the  property  of  any  ecclesiastical  or  lay  peron  or 
body  corporate,  whan  snch  way  or  other  matte  as 
herein  last  before  mentioned  shall  have  been  aouelly 
enjoyed  by  any  person  olaimiog-  right  thereto  wihont 
interruption  for  the  fall  period  of  twenty  years,  a  nil  be 
defeated  or  destroyed  by  showing  only  that  auoh  ny  or 
other  matter  was  first  enjoyed  at  any  time  pnr  to 
such  period  of  twenty  years,  bnt,  nevertheless,  such 
claim  may  be  defeated  in  any  other  way  by  whio  the 
same  is  now  liable  to  be  defeated ;  and  where  suet  way 
or  other  matter  as  herein  hut  before  mentioned  shall 
have  been  so  enjoyed  as  aforesaid  for  the  fall  perid  of 
forty  years,  the  rifrht  thereto  shall  be  dee  mod  abslnto 
and  indefensible,  aniens  it  shall  appear  that  the  ame 
wai  enjoyed  by  some  consent  or  agreement  expmalr 
given  or  made  for  that  purpose  by  deed  or  writing. 

Sect.  5.  In  all  actions  upon  the  case  and  other  pMd- 
ings,  wherein  the  party  olaimiog  may  now  by  law  ncg-e 
bis  right  generally,  without  averring  the  existom  of 
snoh  right  from  time  immemorial,  snch  general  alleg-ion 
•hall  still  be  deemed  sufficient,  and  if  the  same  aba.  be 
denied,  all  and  every  the  matters  in  this  Act  an- 
tioned  and  provided,  which  shall  be  spplicable  toJie 
case,  shall  be  admissible  in  evidence  to  s  as  tain  or  rrot 
such  allegation  ;  and  in  all  pleadings  to  aotioncof 
trespass,  and  in  all  other  pleadings  wherein  before  be 
passing  of  this  Act  it  would  have  been  neoeesaryto 
allege  the  right  to  have  existed  from  time  immemorl, 
it  shall  be  sufficient  to  allege  the  enjoyment  thereofis 
of  right  by  the  occupiers  of  the  tenement  in  resptt 
wbereof  the  same  is  claimed  for  and  during  such  of  • 
periods  mentioned  in  this  Act  as  may  be  applicable? 
the  case,  and  without  claiming  in  the  name  or  right  f 
tho  owner  of  the  foe,  as  is  now  utnally  done;  and  if  t» 
other  party  shall  intend  to  rely  on  any  proviso,  exoe> 
tion,  incapacity,  disability,  oontraot,  agreement,  or  oth 
matter  hereinbefore  mentioned,  or  on  any  clause  • 
matter  of  fact  or  of  law  not  inconsistent  with  tl 
simple  fact  of  enjoyment,  the  same  ahall  be  special! 
alleged  and  set  forth  in  answor  to  the  allegation  of  th 
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party  claiming,  and  ahall  not  be  received  in  evidence  on 
any  (r«ner*l  traverse  or  deni*l  of  auoh  alleg*tion. 

The  plaintiff  appealed. 

L.  Sanderson,  K.C.  and  J.  Lumb  for  the  ap- 
pellant.— The  learned  judge  was  wrong  in  holding 
that  the  defendant  could  olaim  a  right  of  way 
under  the  Prescription  Act.  That  right  can  he 
claimed  under  the  Act  only  under  sect  2.  To 
acquire  a  right  under  sect.  2,  the  enjoyment  must 
be  "  as  of  right."  A  man  cannot  enjoy  a  right  of 
way  over  his  own  land,  and  a  tenant  cannot 
enjoy  as  of  right  an  easement  over  other  land  of 
his  landlord.  A  man  cannot  prescribe  for  a  right 
of  way  or  other  easement  over  his  own  land  : 
Large  v.  Pit  I,  Peake  Add.  Cm.  152. 

Under  the  Act  the  enjoyment  of  an  easement 
within  sect.  2  must  be  "  as  of  right,"  whether  it 
has  been  for  a  period  of  twenty  years  or  for  the 
foil  period  of  forty  years.  This  is  made  clear  by 
the  provisions  of  sect.  5  of  the  Act  which  pre. 
scribe  the  rules  of  pleading  and  of  proof.  lhe 
provisions  of  sect.  3,  which  relate  only  to  light,  do 
not  use  the  words  "  as  of  right."  and  the  right  to 
light  is  made  indefeasible  by  any  enjoyment  for 
twenty  years  unless  it  be  under  a  written  oonsent 
or  agreement.  The  cases,  therefore,  which  have 
l>een  decided  under  sect.  3  have  no  application  to 
a  case  within  sect.  2.  A  right  of  way  cannot  be 
acquired  by  prescription  for  a  term  of  years ;  it 
can  only  be  acquired  by  or  on  behalf  of  the  owner 
of  the  fee  of  one  tenement  against  the  owner  in 
fee  of  another  tenement  The  possession  of  the 
tenant  is  in  contemplation  of  law  the  possession 
of  bis  landlord,  and  therefore  one  tenant  cannot 
prescribe  against  another  tenant  of  the  same 
landlord : 

Gayford  v.  Mogatt,  L.  R»p.  4  Cb.  133  ; 

Timmons  v.  Hewitt,  22  L.  Kep.  Ir.  627. 

The  learned  judge  relied  upon  the  judgment  of 
Chitty,  J.  in  Harris  v.  De  Pinna  (54  L.T.  Rep.  38  ; 
33  Ch.  Div.  238).  That  case  was  decided  upon 
the  authority  of  two  Irish  cases : 

Beggan  v.  M'Donald,  Ir.  Rap.  11  C.  L.  362  ;  2  L. 
Hop.  Ir.  560  ; 

Fahey     Dryer,  4  L.  Rep.  Ir.  271. 

Tho  former  of  these  two  cases  is  no  authority  for 
the  decision  in  this  case,  because  it  was  a  case  of 
two  tenants  holding  under  different  owners  in 
fee ;  and  Fahey  v.  Dwyer  (ubi  »uj>.)  was  decided 
upon  a  misapprehension  of  Beggnn  v.  M'Donald 
{ubi  sup)  and  of  Frewen  v.  Philipps  (11  C.  B. 
N.  S.  4-19),  which  was  a  decision  under  sect.  3  of 
the  Act  as  to  the  right  to  light.  The  judgment 
of  Chitty,  J.  in  Harris  v.  De  Pinna  (ubi  sup.)  is 
inconsistent  with  the  case  in  the  Court  of  Appeal 
of  Wheaton  v.  Maple  and  Co.  (69  L.  T.  Rep.  208 ; 
(1893)  3  Ch.  48),  in  which  Lindley,  L.J.  clearly 
states  the  law  to  be  that  a  right  of  way  cannot  be 
claimed  by  prescription  for  a  term  of  years.  That 
was  the  principle  of  the  decision  in  Bright 
Walker  (1  0.  if.  &  R.  211 ;  40  R.  R.  536).  which 
was  adopted  by  the  Court  of  Appeal  in  Wheaton 
v.  Maple  and  Co.  (ubi  sup.)  The  Prescription 
Act  has  only  shortened  the  time  of  prescription, 
and  prevented  the  claim  to  an  easement  by  pre- 
scription from  being  defeated  by  proof  of  the 
origin  of  the  user ;  it  has  not  altered  the  mode  in 
which  prescriptive  rights  may  be  acquired,  except 
in  the  case  of  light : 

Jams*  v.  Plant,  4  A.  A  E.  749 ;  43  R.  R.  465. 
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Cavanaqh  for  the  respondent. — The  learned 
judge  rightly  decided  that  the  defendant  had 
acquired  the  right  claimed  by  prescription. 
There  is  no  decision  upon  this  point  in  the  English 
courts,  but  there  is  an  express  decision  in  Ireland, 
in  favour  of  the  defendant's  contention,  in  Fahey 
v.  Dwyer  (ubi  tup.).  In  Bright  v.  Walker  (ubi 
sup.)  the  observations  upon  this  question  were 
merely  obiter ;  and  in  Wheaton  v.  Maple  and  Co. 
(ubi  sup.)  the  actual  decision  was  with  regard  to 
a  right  to  light  under  sect.  3,  the  observations  of 
Lindley,  L.J.,  which  have  been  relied  on,  being 
un  necessary  to  the  decision.  Although  at  common 
law  such  an  easement  as  is  here  claimed  could 
not  be  acquired  by  prescription,  yet  under  sect  2 
of  the  Prescription  Act  it  can  be  acquired.  In 
sect.  2  the  words  "  by  any  person  claiming  right 
thereto"  refer  only  to  the  enjoyment  for  the 
shorter  period  of  twenty  years,  and  do  not  affect 
tbe  last  part  of  the  section,  which  confers  an 
absolute  indefeasible  right  after  enjoyment  for 
forty  years  unless  the  enjoyment  has  been  under 
a  written  consent  or  agreement.  The  provisions 
of  Beet.  3  are  the  same  as  those  of  the  last  part  of 
sect.  2.  Therefore  a  right  of  way  can  be  acquired 
under  any  circumstances  and  for  a  term  of  years, 
by  forty  years'  enjoyment  just  as  in  tbe  case  of 

light: 

Freicen  v.  Philipps  (ubi  tup,). 
In  Harris  v.  De  Pinna  (ubi  sup.)  Chitty,  J. 
expressly  held  that  under  sect.  2  of  the  Act  a 
tenant  can,  by  enjoyment  for  forty  years,  acquire 
an  easement  against  another  tenant  of  the  same 
landlord.  Sect  8  of  the  Act  provides  that,  in  the 
case  of  forty  years'  enjoyment,  when  the  land  is 
in  lease  the  reversioner  shall  have  three  years 
after  the  determination  of  the  tenancy  within 
which  to  dispute  the  right,  and  that  shows  that 
the  easement  may  be  acquired  by  forty  years'  user 
which  is  good  against  all  the  world  except  the 
reversioner.  Enjoyment  as  of  right,  in  the  first 
part  of  sect.  2,  means  only  that  the  enjoyment 
must  have  been  had  openly  and  without  any  leave 
or  licence : 

Gardner  v.  Hodgson's  Kingston  Brevery  Company, 

88  L.  T.  Rep.  698 ;  (1903)  A.  C.  229 ; 
Tickle  v.  Brown,  4  A.  A  E.  369 ;  43  R.  R.  358. 

L.  Sanderson,  K.C.  was  not  called  upon  to 
reply. 

Collins,  JI.R. — The  argument  in  this  case  has 
covered  a  very  wide  area,  but  the  point  when  pro- 
perly understood  is  a  short  one.  The  question  is 
whether  as  between  two  termors  under  tbe  same 
landlord  a  right  of  way  by  prescription  can  be 
acquired  for  the  owner  by  tbe  one  termor  against 
the  other.  I  say  "  for  the  owner,"  because  under 
the  Prescription  Act  1842  an  easement  of  that 
kind  must  be  acquired  for  the  owner  in  fee.  In 
this  case,  as  I  have  pointed  out,  the  tenants  of 
the  so-called  dominant  and  servient  tenements 
held  under  the  same  landlord.  If  that  proposition 
is  right,  this  prescriptive  easement  must  under 
the  Prescription  Act  be  acquired  for  the  owner  of 
the  fee.  If  that  were  not  so,  the  anomalous  result 
would  follow  that  the  tenant  of  the  owner  of  land 
would  acquire  an  easement  by  user  of  land  for  the 
owner  of  that  land.  That  cannot  be  so.  I  have 
limited  what  I  have  said  to  the  case  of  a  right  of 
way  and  similar  rights.  In  this  case  we  are  not 
concerned  with  the  case  of  a  prescriptive  right  to 
ligbt,  which  stands  upon  a  totally  different  footing 
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under  the  provisions  of  sect.  3  of  the  Prescrip. 
tion  Act.  We  have  here  to  deal  with  a  right  of 
way.  and  easements  of  that  kind,  under  sect.  2  of 
the  Act.  Sect.  2  provides  that :  "  No  claim  which 
may  be  made  at  the  common  law  by  custom,  pre- 
scription, or  grant,  to  any  way  or  other  casement, 
or  to  any  watercourse,  or  the  use  of  any  water, 
to  be  enjoyed  or  derived  upon,  over,  or  from  any 
land  or  water  .  .  .  when  such  way  or  other 
matter  as  herein  last  before  mentioned  shall  have 
been  actually  enjoyed  by  any  person  claiming 
right  thereto  without  interruption  for  the  full 
period  of  twenty  years  shall  be  defeated  or 
destroyed  by  showing  only  that  such  way  or 
other  matter  was  first  enjoyed  at  any  time  prior 
to  such  period  of  twenty  years,  but,  neveitheless, 
such  claim  may  be  defeated  in  any  other  way  by 
which  the  same  is  now  liable  to  be  defeated  ;  ana 
where  such  way  or  other  matter  as  herein  last 
before  mentioned  shall  have  been  so  enjoyed  as 
aforesaid  for  the  full  period  of  forty  years,  the 
right  thereto  Bhall  bo  deemed  absolute  and 
indefeasible,  unless  it  shall  appear  that  the  same 
was  enjoyed  by  Borne  consent  or  agreement 
expressly  given  or  made  for  that  purpose  by  deed 
or  writing."  On  the  words  of  that  section  it 
appears  that  the  easement  must  in  a'l  cases  have 
been  enjoyed  as  of  right,  and  that  is  made  clear 
by  the  provisions  of  sect.  5,  which  prescribes  the 
rules  for  pleading  the  right  to  easements  of  this 
kind  and  enacts  that  i  "  In  all  pleadings  to 
actions  of  trespass,  and  in  all  other  pleadings 
wherein  before  the  passing  of  this  Act  it  would 
have  been  necessary  to  allege  the  right  to  have 
existed  from  time  immemorial,  it  shall  be  suffi- 
cient to  allege  the  enjoyment  thereof  as  of  right 
by  the  occupiers  of  the  tenement  in  respect  whereof 
the  same  is  claimed  for  and  during  such  of  the 
periods  mentioned  in  this  Act  as  may  be  applicable 
to  the  case,  and  without  claiming  in  the  name  or 
right  of  the  owner  of  the  fee,  as  is  now  usually 
done."  That  is  a  perfectly  clear  enactment  that 
the  enjoyment  for  the  period  of  twenty  years  or 
of  forty  years  must  be  as  of  right.  The  point  was 
taken  long  since  that  sect.  5  applied  to  a  claim 
for  a  prescriptive  right  to  light,  but  it  was  held 
that  it  did  not.  As  has  been  pointed  out  by 
Romer,  L.J.  in  the  present  case,  and  almost  in 
the  same  language  as  that  used  by  Palles,  C.B., 
in  explaining  why  the  occupier  cannot  acquire  the 
right  for  the  owner,  the  reason  is  that  the  enjoy- 
ment and  user  cannot  be  aB  of  right.  In  Timmona 
v.  llewitt  (22  L.  Rep.  Ir.  627,  635)  Palles.  C.B. 
said:  "These  extracts  from  the  judgments  in 
Beggan  v.  M'Donald  (Ir.  Rep.  11  C.  L.  362; 
2  L.  Rep.  Ir.  560)  appear  to  me  to  show  that  the 
case  is  no  authority  upon  the  question  at  present 
before  us.  Where  the  two  tenements  are  held  by 
termors  under  the  same  landlord,  prescription 
does  not  apply ;  because,  as  pointed  out  by  Lord 
Cairns,  in  Gayford  v.  Moffatt  (L.  Rep.  i  Ch.  135), 
4  the  possession  of  the  tenant  of  the  demised  close 
is  the  possession  of  his  landlord ;  and  it  seems  to 
me  an  utter  violation  of  the  first  principles  of  the 
relation  of  landlord  and  tenant  to  suppose  that 
the  tenant,  whose  occupation  of  close  A  was  the 
occupation  of  his  landlord,  could  by  that  occu- 
pation acquire  an  easement  over  close  B,  also 
belonging  to  his  landlord.'  This  doctrine 
was  approved  and  acted  upon  by  the  Court  of 
Common  Pleas  in  this  country  in  Clancy  v.  Byrne 
(Ir.  Rep.  11  C.  L.  355).   If  I  am  asked  how  it  is 
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consistent  with  the  Prescription  Act,  I  answer 
that  such  user  and  enjoyment  is  not  aa  of  right 
within  the  meaning  of  the  2nd  section.  It  is  a 
user  by  a  termor,  who.  if  be  acquire  the  right, 
must  acquire  it  as  incident  to  the  land  of  which 
he  is  termor,  and  thus  for  the  benefit  of  his 
reversioner.  Such  user  cannot  be  as  of  right, 
unless  a  reversioner  can  in  law  by  user  acquire  a 
right  against  himself."  So  stands  the  law  upon 
the  question.  That  seems  to  me  to  be  conclusive  of 
this  case.  There  has  been  a  long  argument  as  to 
the  possibility  of  a  termor  under  one  landlord 
acquiring  a  prescriptive  right  of  way  as  against 
the  termor  under  another  owner  of  other  land. 
That  raises  an  interesting  question.  It  has  been 
decided  in  Ireland  that  such  a  right  can  be  ac- 
quired. That  is  contrary  to  the  view  which  has 
been  expressed  in  this  country,  and  is  contrary  to 
the  cases  of  Briqht  v.  Walker  (1  C.  M.  *  R.  211 ; 
4«t  R.  R.  536)  and  Wheaton  v.  Maple  (69  L.  T. 
Rep.  208  ;  (1893)  3  Ch.  48).  though  the  point  was 
not  absolutely  necessary  to  tbe  decision  in  those 
two  cases.  That  question,  however,  has  nothing 
whatever  to  do  with  the  question  in  the  present 
case.  The  judgment  of  Walton,  J.  in  the  present 
case  is  based  entirely  upon  the  authority  of  the 
judgment  of  Chitty,  J.  in  Harris  v.  De  Pinna  (54- 
L.  T.  Rep.  38;  33  Ch.  Div.  238).  In  that  case  it 
was  a  subsidiary  point,  but  Chitty,  J.  expressed  the 
opinion  that  an  easement  such  as  this  could  be 
acquired  by  prescription  by  one  tenant  of  a. 
landlord  over  land  in  the  occupation  of  another 
tenant  of  the  same  landlord.  When  those 
observations  of  Chitty,  J.  are  examined  they  seen 
to  me  to  be  based  upon  an  unsound  foundation. 
His  opinion  was  based  upon  two  cases  decided  in 
Ireland— Fahey  v-  Dwyer  (■!■  L.  Rep.  Ir.  271)  and 
Beggan  v.  M' Donald  (Ir.  Rep.  11  C.  L.  362; 
2  L.  Rep.  Ir.  560).  The  case  of  Beggan  v. 
M' Donald  was  not  an  authority  for  any  pro- 
position of  the  kind.  In  that  case  it  was  decided 
that  by  uninterrupted  enjoyment  for  a  period 
ot  forty  years  a  right  of  way  might  be  ac- 
quired against  a  lessee  whose  lease  had  been  in 
existence  during  tbe  whole  of  that  period,  the 
dominant  and  servient  tenements  being  held 
under  different  owners,  though  tbe  period  of 
three  years  after  the  termination  of  tbe  lease  bad 
not  expired  and  it  was  unknown  whether  the 
reversioner  would  during  those  three  years 
exercise  his  right,  under  sect.  8  of  the  Act,  of 
resisting  the  claim.  That  was  a  decision  in  a  case 
in  which  there  were  different  owners  of  the  two 
tenements,  and  not  a  case  of  two  termors  under 
the  same  owner,  and  therefore  is  no  authority 
that  an  easement  can  be  acquired  by  prescription 
by  one  termor  against  another  termor  under  the 
same  owner.  Then  came  the  case  of  Fahey  v. 
Dwyer  (ubi  »up.),  the  other  case  upon  which 
Chitty,  J.  relied.  That  case  does  purport  to  be 
a  decision  as  to  the  possibility  of  the  acquisition 
of  a  prescriptive  right  of  way  by  one  tenant 
against  another  tenant  of  the  same  landlord. 
The  headnote  to  that  case  is :  "A  prescriptive 
right  of  way  may  be  acquired  in  respect  of  one 
tenement,  by  user  for  forty  years,  against  another 
held  for  a  term  of  years  under  the  same  landlord  ; 
and  Buch  right  is  not  necessarily  determined  upon 
the  expiration  of  the  lease,  when  the  tenant  of  the 
servient  tenement  continues  in  occupation  upon 
the  same  terms  as  before."  Upon  examining  that 
case  we  find  that  the  decision  was  based  upon  a, 
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misconception  of  the  previous  case  of  Beggan  v. 
M'Donald  (ubi  sup.).  In  delivering  the  judgment, 
Lawson,  J.  said  :  "  We  think  that  in  this  case  the 
defendant  is  entitled  to  maintain  the  verdict 
which  he  has  got.    He  has  a  right  of  way,  which 
he  has  been  in  the  enjoyment  of,  as  of  right,  for 
a  period  of  forty  years,  as  found  by  the  jury.  I 
see  no  reason  why  the  Prescription  Act  should 
not  apply  as  between  two  tenants  of  adjoining 
lands.    Mr.  Gibson  has  argued  that  it  cannot. 
That  is  met  by  the  case  of  Frewen  v.  Philipps  (11 
C.  B.  N.  S.   44!))  and   the   observations  of 
Kindersley,  V.C.  in  Daniel  v.  Anderson  (7  L.  T. 
Kep.  183).   There  is  no  reason  why  it  should  not 
apply  as  between  two  tenants  so  as  to  bind  them, 
though  the  landlord  should  not  be  bound.   But  if 
there  was  any  difficulty  about  the  case,  Beggan 
v.  M' Donald  (ubi  sup.)  appears  to  remove  it; 
for   it   decided  that  a  period  of  forty  years' 
enjoyment  is   absolute  and   indefeasible,  and 
that  Bright  v.   Walker  (1  C.  M.  &  R.  211) 
applies  only  to  a  twenty  years'  enjoyment." 
Therefore  Cbitty,  J.  based  his  opinion  upon  those 
cases.   He  was  misled,  in  applying  the  case  of 
Frewen  v.  Philipps  (11  C.  B.  N.  S.  449),  by  the 
headnote  to  the  report  into  supposing  that  it 
decided  that  the  fact  that  two  tenements  are 
occupied  under  distinct  leases  both  held  under  the 
same  landlord  is  not  material,  and  that  one 
tenant  or  lessee  acquires,  notwithstanding  the 
unity  of  seisin,  an  easement  as  against  the 
other.   The  case  did  not  decide  that,  but  only 
that  under  sect.  3  of  the  Act  an  indefeasible  right 
to  light  can  be  acquired  by  twenty  years'  enjoy- 
ment, although  both  tenements  belong  to  the 
name  owner ;  that  decision  had  nothing  to  do  with 
the  acquisition  of  a  right  of  way  or  water,  and  did 
not  decide  that  such  a  right  could  be  acquired 
under  the  Act  by  one  tenant  against  another 
tenant  of  the  same  owner.   The  case  of  Beggan  v. 
M' Donald  (ubi  sup.),  as  I  have  already  explained, 
does  not  apply  to  the  claim  of  an  easement  by 
prescription  by  one  tenant  against  another  tenant 
of  the  same  owner.   Therefore  that  case  is  not 
an  adequate  foundation  for  the  conclusion  at 
which  Chitty,  J.  arrived;  and  for  the  reasons 
which  I  have  given  I  cannot  approve  of  that 
opinion.  Then,  in  Wheaton  v.  Maple  (ubi  sup.),  we 
find  the  rule  laid  down,  and  very  clearly  stated, 
by  Lindley,  L.J.   He  there  deals  with  the  pos- 
sibility of  tenants  acquiring  easements  against 
each  other  by  prescription,  and  sayB:  "It  is 
true  that  it  has  been  said  that,  after  an  uninter- 
rupted enjoyment  of  light  for  twenty  years,  a 
covenant  not  to  interrupt  will  be  presumed.  But 
I  am  not  aware  of  any  authority  for  presuming, 
as  a  matter  of  law,  a  lost  grant  by  a  lessee  for 
years  in  the  case  of  ordinary  easements,  or  a  lost 
covenant  by  such  a  person  not  to  interrupt  in  the 
case  of  light,  and  I  am  certainly  not  prepared  to 
introduce  another  fiction  to  support  a  claim  to  a 
novel  prescriptive  right.     The  whole  theory  of 
prescription  at  common  law  is  against  presum- 
ing any  grant  or  covenant  not  to  interrupt,  by  or 
with  anyone  except  an  owner  in  fee.   A  right 
claimed  by  prescription  must  be  claimed  as  ap- 
pendant or  appurtenant  to  land,  and  not  as 
annexed  to  it  for  a  term  of  years.  Although, 
therefore,  a  grant  by  a  lessee  of  the  Grown,  com- 
mensurate with  his  lease,  might  be  inferred  us  a 
fact,  if  there  was  evidence  to  justify  the  infer- 
once,  there  is  no  legal  presumption,  as  distin- 
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guished  from  an  inference  in  fact,  in  favour  of 
such  a  grant.  This  view  of  the  common  law  is  in 
entire  accordance  with  Bright  v.  Walker  (ubi 
sup.),  where  this  doctrine  of  presumption  is  care- 
fully examined."  That,  indeed,  deals  with  the 
question  of  implied  grant,  and  not  with  the  Pre- 
scription Act.  In  another  pail  of  his  judgment, 
however,  he  does  deal  with  the  Prescription 
Act,  and  saye :  "  I  come  now  to  the  last  question 
— viz.,  whether  sect.  3  has  conferred  an  easement 
as  against  the  Crown's  lessees.  So  far  as 
mere  language  is  concerned,  and  apart  from 
the  nature  of  the  subject-matter  with  which 
the  section  is  dealing,  I  should  see  no  diffi- 
culty in  applying  Beet.  3  to  all  English 
subjects,  whether  lessees  of  the  Crown  or  other 
people;  I  should  see  no  difficulty  in  reading 
*  absolute  and  indefeasible '  as  meaning  absolute 
and  indefeasible  against  all  persons  to  whom  the 
section  is  applicable.  But  if  the  section  is  so 
read,  the  consequence  will  necessarily  bo  to  ereate, 
by  mere  occupation  and  enjoyment,  a  class  of 
easements  which  at  common  law  could  never 
have  been  acquired  by  prescription,  but  only  by 
express  agreement  or  grant.  An  easement  for  a 
term  of  years  may,  of  course,  be  created  by 
grant;  but  such  an  easement  cannot  be  gained 
by  prescription,  and,  not  being  capable  of  being 
so  acquired,  it  does  not  fall  within  the  scope  of 
the  statute  2  &,  3  Will.  4,  c.  71.  The  expression 
'absolute  and  indefeasible,'  as  applied  to  ease- 
ments of  all  kinds,  coupled  with  the  declared 
object  of  the  Act,  which  is  to  shorten  the  time  of 
prescription,  shows  that  the  easements  dealt  with 
were  easements  appendant  or  appurtenant  to 
land,  and  which,  when  acquired,  imposed  a  burden 
for  ever  on  the  servient  tenement.  This  view  of 
the  statute  was  clearly  expressed,  soon  after  it 
was  passed,  in  Bright  v.  Walker  (ubi  sup.),  and, 
although  some  passages  in  Parke,  B.'s  judgment  in 
that  case  have  been  criticised,  and  even  dissented 
from,  the  broad  view  which  underlies  the  judg- 
ment has  never  been  disapproved."  That  is  a 
clear  authority  for  the  proposition  that,  when  the 
easement  is  not  one  of  light,  and  the  claim  is  made 
under  the  Prescription  Act,  the  claim  to  an  ease- 
ment can  be  made  in  respect  of  the  fee  alone.  That 
is  a  sufficient  answer  to  the  defendant's  claim  in 
this  case.  That  opinion  of  the  Court  of  Appeal 
is  inconsistent  with  the  view  of  Chitty,  J. 
expressed  in  Harris  v.  De  Pinna  (ubi  sup.).  I 
am  therefore  of  opinion  that  the  decision  of 
Walton,  J.  was  wrong,  and  that  this  appeal  must 
be  allowed. 

Romee,  L.J. — I  am  of  the  same  opinion.  In 
Wheaton  v.  Maple  (ubi  sup.)  it  was  pointed  out 
that  under  the  Prescription  Act  an  easement 
could  not  be  acquired  for  a  term  of  years.  It 
must,  with  regard  to  both  the  dominant  and 
servient  tenement,  be  acquired  in  respect  of  the 
fee.  In  this  case  the  easement  is  claimed  under 
sect.  2  of  the  Act.  and  the  enjoyment  referred  to 
in  that  section  must  be  enjoyment  as  of  right, 
and  in  that  respect  it  is  different  from  the  ease- 
ment of  light  dealt  with  by  seot.  3  of  the  Act. 
Now,  when  such  an  easement  as  this  is  sought  to 
be  established,  how  can  the  enjoyment  be  said  to 
be  as  of  right  when  there  is  a  common  owner  of 
the  fee  of  both  tenements  'i  As  was  pointed  out 
by  Lord  Cairns,  in  Qayford  v.  Moffatt  (L.  Rep.  4 
Ch.  133),  the  occupation  of  the  tenant  is  in  law 
that  of  his  landlord,  and  when  the  owner  goes  cr. 
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adjoining  land  of  bis  landlord,  he  does  Dot  do  so 
as  of  right  in  respect  of  an  alleged  dominant 
tenement,  the  land  being  the  freeholder's  own 
land.  Upon  that  short  ground  I  think  that  this 
appeal  mast  succeed. 

Mathew,  L.J. — I  am  of  the  same  opinion. 
The  simple  point  raised  on  this  appeal  has  not 
been  satisfactorily  answered  by  the  respondent. 
That  point  is  that  there  was  a  common  owner  of 
the  two  tenements,  and  that,  therefore,  the  alleged 
easement  oould  not  be  acquired.  An  easement 
at  common  law  can  only  be  acquired  by  pre- 
scription when  the  dominant  and  servient  tene. 
ments  belong  to  different  owners.  There  must  be 
enjoyment  as  of  right  in  respect  of  the  dominant 
tenement  over  the  servient  tenement.  That  rule 
of  law  has  been  clearly  laid  down  in  Wheaton  v. 
Maple  (ubi  sup.).  How  can  the  enjoyment  be  as 
of  right  when  both  tenements  are  owned  by  the 
same  person  ?  Test  the  question  by  the  case 
where  it  is  Baid  that  there  is  a  presumption  of  a 
lost  grant.  There  cannot  be  a  lost  grant  by  the 
owner  of  the  land  to  himself.  That  seems  to  me 
to  be  conclusive  of  the  whole  question.  Under 
the  Prescription  Act  it  is  said  that  there  can  be 
a  statutory  easement  which  could  not  be  acquired 
at  common  law.  There  is.  however,  a  distinction 
between  an  easement  of  this  kind  and  an  ease- 
ment of  light,  which  has  been  pointed  ont ;  and 
an  easement  of  this  kind  cannot  be  acquired 
under  the  Act  where  there  is  common  ownership 
of  the  two  tenements.   I  agree  that  this  appeal 

must  be  allowed.  A        ?   ji  j 

Appeal  alloued. 

Solicitors  for  the  appellant,  UUithorne,  Currey, 
and  Jennings,  for  C.  H.  Hodgson,  Carlisle. 

Solicitors  for  the  respondent,  J.  A.  Broughton, 
Carlisle. 


Feb.  24  and  25. 

(Before  Collins,  M.R..   Romer  and 
Mathew,  L.JJ.) 

Kaufman  v.  Gerson.  («) 
appeal  fbom  the  king's  beech  division. 
Contract—Contract  made  in  France— Duress  and 
undue  influence — Agreement  not  to  prosecute — 
Contract  not  invalid  in  France — Validity  of 
contract  in  England. 

The  court*  of  this  country  will  not  enforce  a  con- 
tract made  in  a  foreign  civilised  country  between 
persons  domiciled  in  that  country,  if  it  has  been 
obtained  by  coercion,  whether  moral  or  physical, 
even  though  the  contract  is  valid  ana  enforce' 
able  by  the  law  of  the  country  in  which  it  was 
made. 

Appeal  of  the  defendant  from  the  judgment  of 
Wright,  J.  at  the  trial  of  the  action  without  a 
jary. 

The  plaintiff  brought  this  action  to  recover 
from  the  defendant  the  sum  of  134Z.  alleged  to  be 
due  under  an  agreement. 

The  plaintiff  bad  intrusted  a  sum  of  money  to 
the  defendant's  husband,  in  France,  to  be  used 
for  a  particular  purpose  in  France.  All  the 
parties  were  then  domiciled  in  France. 

The  defendant's  husband  appropriated  the 
money  to  his  own  use  instead  of  applying  it  to 
the  purpose  for  which  it  had  been  handed  to  him. 


bj  J.  U.  Wjluahs,E»q., 


His  conduct  was  criminal  according  to  the  kw- 
of  France,  and  the  plaintiff  threatened  a  pro- 
secution. 

Under  the  influence  of  threats  made  by  the 
plaintiff,  and  in  order  to  prevent  the  prosecution 
of  her  husband  and  to  protect  the  good  namo  of 
ber  children,  the  defendant,  who  had  property  of 
her  own,  signed  an  agreement  in  Paris,  upon  the 
terms  that  there  should  be  no  prosecution  of  her 
husband,  by  which  she  agreed  that  she  would  by 
instalments  spread  over  three  years  pay  the 
plaintiff  the  amount  which  her  husband  had  mis- 
appropriated. 

An  expert  in  French  law.  whose  evidence  was 
not  contradicted,  gave  evidence  that  such  an 
agreement  was  not  invalid  by  the  law  of  France 
either  upon  the  ground  that  it  was  made  in  order 
to  stifle  a  criminal  prosecution  or  upon  the 
ground  that  it  was  obtained  by  duress  or  undue 
influence. 

The  defendant  by  various  instalments  paid  to 
the  plaintiff  the  sum  of  8011.,  leaving  a  balance  of 
1342.  due  under  the  agreement 

The  defendant  having  oome  to  reaidein  England, 
the  plaintiff  brought  this  action  to  recover  the 
balance  of  134/. 

The  defendant  set  up  a  counter-claim  claiming 
repayment  of  the  money  which  she  had  paid 
under  the  agreement. 

The  action  wae  tried  before  Wright,  J.'witbout 
a  jury,  and  the  learned  judge  gave  judgment  in 
favour  of  the  plaintiff :  (88  L.  T.  Rep.  691). 

The  defendant  appealed. 

Montague  Shearman,  K.C.  and  Eustace  G.  Hill* 
for  the  appellant.— The  learned  judge  was  wrong 
in  holding  that  this  contract  can  be  enforced  in  the 
courts  of  this  country.  This  contract  will  not  be 
enforced  by  English  courts,  because  it  was  made 
for  the  purpose  of  interfering  with  the  course  of 
justice,  and  also  because  it  was  obtained  by 
moral  pressure  amounting  to  coercion  or  duress 
The  general  rule  is  that  a  contract  which  is  valid 
by  the  law  of  the  country  in  which  it  is  made 
is  held  to  be  valid  in  the  courts  of  this  country, 
but  there  are  exceptions  to  that  rule  : 

Robin*on  v.  Bland,  1  Win.  Black.  257  ;  2  Burr. 

1077; 

v.  Lu.rtwe,  3  T.  B.  454  ;  1  E.  B.  740. 


If  a  contract  made  in  a  foreign  country  and  valid 
by  the  law  of  that  country  is  contrary  to  what 
the  law  of  this  country  deems  to  be  a  genera) 
principle  of  morality,  the  courts  of  this  country 
will  not  enforce  it: 


Re  Missouri  Blsamthip  Company,  Gl  L.  T. 

316 ;  42  Ch.  Div.  321 ; 
Rousnillon  v.  Rouuillon,  42  L.  T.  Rep.  G79  ;  14  Ch. 

Div  351. 

A  contract  which  is  obtained  by  coercion  of  any 
kind,  whether  by  violence  or  by  unfair  moral 
pressure,  is  deemed  by  English  law  to  be  contrary 
to  general  moral  principles  and  will  not  be  en- 
forced, wherever  it  was  made : 

Sonro*  v.  UUdge,  3  L.  T.  Rep.  155  ;  6  C.  B.  N.  S. 

841 ;  8  Id.  801  ; 
OrtU  v.  Levy,  9  L.  T.  Rep.  721  ,  16  C.  B.  N.  S.  73  ; 
Hope  v.  Hope,  8  Do  G.  M.  &  G.  731  ;  ,— ^ 
Quarrier  v.  Colston,  1  Phillips,  147  ;  65  B.  R  351. 

It  is  clear  upon  the  evidence  that  thia]  contract 
was  obtained  from  the  defendant  by  such  moral 
pressure  as  to  amount  to  coercion ;  and  the  courts 
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of  this  country  will  not  enforce  a  contract  ob- 
tained by  coercion,  wherever  it  was  made. 

Luth,  K.C.  and  Itrael  Davit  for  the  respon- 
dent.— The  decision  of  the  learned  judge  was 
right.  The  courts  of  this  conntry  will  enforce  a 
contract  which  is  valid  according  to  the  law  of  the 
country  where  it  was  made  and  was  to  be  per- 
formed, unless  it  violates  some  principle  of 
morality  which  is  accepted  by  all  civilised 
countries: 

He  if  Utouri  Steamship  Company  (ubi  tup.). 

This  contract  is  not  within  that  exception.  A 
contract  to  stifle  a  criminal  prosecution  clearly 
does  not  come  within  that  exception.  A  contract 
such  as  thiB,  which  is  said  to  be  a  blackmailing 
contract,  is  not  such  an  immoral  contract  as  is 
meant  in  that  exception.  There  was  no  force  or 
physical  violence  or  any  coercion  of  that  kind, 
assuming  that  the  courts  of  thia  country  would 
not  in  any  case  enforce  a  contract  so  obtained. 
The  learned  judge  has  found  as  a  fact  that  there 
was  not  any  coercion  which  was  immoral  and 
such  as  to  prevent  the  contract  being  enforced  in 
the  courts  of  any  civilised  country.  The  courts 
in  France  would  enforce  this  contract,  and  there- 
fore it  cannot  be  said  to  be  a  contract  so  immoral 
that  the  courts  of  no  civilised  country  would 
enforce  it.  Coercion,  if  it  can  be  so  called,  by 
threat*  to  institute  a  criminal  prosecution  is  not 
immoral  in  that  Bense : 

Jonee  v.  Merionethihire  Permanent  Benefit  Building 
8ocie'y,  65  L.  T.  Rep.  685;  (1692)  1  Ch.  173. 

The  courts  do  not  refuse  to  enforce  contracts  not 
to  prosecute  upon  any  general  moral  considera- 
tions, bnt  because  it  is  a  rule  of  English  law  that 
such  contracts  will  not  be  enforced : 

William/  v.  Bayl*y,  14  L.  T.  Hep.  602  ;  L.  Hep.  1 
H.  L.  200. 

The  question  is  not  whether  this  is  a  contract 
which  can  be  enforced  by  the  law  of  this  country. 
If  the  French  law  takes  a  different  view  of  public 
policy  in  matters  of  this  kind  from  that  which  is 
taken  by  the  English  law,  the  courts  of  this 
country  will  give  effect  to  a  French  oontract 
which  is  not  contrary  to  the  public  policy  of  that 
country.  If  the  French  courts  will  enforce  the 
contract  as  not  being  contrary  to  public  policy, 
tbe  courts  in  England  will  not  refuse  to  enforce 
it  upon  the  ground  that  it  is  contrary  to  public 
policy  as  understood  in  the  English  courts.  In 
France  the  courts  would  not  hold  this  to  be  an 
unfair  and  invalid  contract,  and  therefore  the 
English  courts  will  not  refuse  to  enforce  it.  The 
alleged  illegality  or  immorality  must  be  such 
as  to  be  contrary  to  the  laws  of  all  civilised 
countries ;  such  that  it  would  be  contrary  to  the 
law  of  natural  justice  to  enforce  the  contract,  as 
U  the  rule  in  the  case  of  foreign  judgments  : 

Story  on  Conflict  of  Laws,  Met*.  215,  258, 7th  edit. ; 

Dieey's  Conflict  of  Laws,  pp.  32,  766. 

[Rosier,  L.J.  referred  to  Westlake  on  Private 
International  Law,  sect,  il  15,  3rd  edit]  Tbe 
defendant  secured  a  benefit  by  entering  into  this 
contract;  she  thereby  acquired  the  liberty  to 
remove  with  her  property  to  this  country. 
According  to  the  law  of  France  there  was 
community  of  goods  between  her  and  her 
husband,  and  her  property  could  have  been 
made  liable  for  his  debts.  The  defendant  has 
acted  upon  this  contract  for  a  long  time  after  it 


was  made,  and  therefore  she  cannot  now  set  up 
this  * 


Orme$  t.  Beadel,  3  L.  T.  R»p.  314  ;  30  L.  J.  1,  Ch. 

Montague  Shearman,  K.C.  was  not  called  upon 
to  reply.  He  intimated  that  the  appellant's 
counter-claim  would  not  now  be  pressed,  but 
without  prejudice  to  the  right  to  insist  upon  it  if 
the  plaintiff  appealed  to  the  House  of  Lords. 

Colli nb,  M.R. — This  is  an  appeal  by  the 
defendant  from  the  judgment  of  Wright,  J.,  and 
it  undoubtedly  raises  a  very  important  question. 
The  appellant,  who  is  the  wife  of  E.  Gerson,  was 
induced,  as  the  learned  judge  has  found,  by 
threatti  of  a  criminal  prosecution  in  France 
against  her  husband  to  give  an  undertaking  to 
tbe  plaintiff  to  pay  to  him  the  money  which  ner 
husband  had  misappropriated.  During  the  series 
of  years  which  followed  the  making  of  the  agree- 
ment, the  defendant  paid  various  sums  to  the 
plaintiff  amounting  to  80U  .  leaving  a  balance 
unpaid  to  the  amount  of  134/.  The  plaintiff  and 
the  defendant  both  being  in  England,  the  plain- 
tiff has  sued  the  defendant  here  to  recover  that 
balance.  Two  points  have  been  taken  on  behalf 
of  the  defendant.  Tbe  first,  that  the  agreement 
was  bad  because  it  was  an  agreement  to  stifle  a 
criminal  prosecution;  and  the  second,  that  the 
agreement  cannot  be  enforced  in  this  country 
because  it  was  obtained  by  duress  or  undue 
influence.  The  learned  judge,  after  hearing  the 
evidence  of  a  witness  who  was  an  expert  in 
French  law,  came  to  the  conclusion  upon  the  first 
point  that  according  to  tbe  law  of  France  there 
is  nothing  wrong  about  an  agreement  for  valu- 
able consideration  to  stifle  a  criminal  prosecu- 
tion ;  and  that  as  the  contract  was  made  in 
France  between  parties  resident  in  France,  and 
was  intended  to  be  performed  in  France,  the 
defence  that  the  contract  was  bad  because  it  was 
an  agreement  to  stifle  a  prosecution  was  not  a 
ground  upon  whioh  the  courts  in  England  ought 
to  stay  its  hand.  Tbe  other  point  is  that  the 
circumstances  under  which  this  agreement  was 
made  were  such  that  the  courts  in  England  ought 
not  to  enforce  it,  because  the  defendant  had 
been  coerced  by  threats  into  making  it.  That 
point  raises  first  the  question  of  fact,  whether 
tbe  defendant  has  established  that  the  agree- 
ment was  obtained  by  coercion.  It  seems  to  me 
that  the  learned  judge  has  found  that  it  was  so 
obtained.  He  says  :  "  Gerson  appropriated  part 
of  the  money  to  his  own  use  instead  of  applying 
it  in  buying  skins.  His  conduct  was  criminal  in 
France,  and  a  prosecution  was  threatened.  In 
order  to  avoid  a  prosecution  and  to  protect  the 
good  name  of  Gerson's  children,  his  wife,  the  pre- 
sent defendant,  under  the  influence  of  Kaufman's 
threat  and  at  his  instance,  agreed  in  writing  to 
make  good  by  instalments  out  of  her  own  pro- 
perty the  amount  of  the  defalcation,  on  the 
express  terms  that  there  should  be  no  prosecu- 
tion on  tbe  part  of  Kaufman."  When  we  look  at 
the  evidence  given  by  the  defendant  at  the  trial, 
it  appears  to  be  perfectly  clear  that  it  was  under 
threats  of  a  criminal  prosecution  thatshe  agreed  to 
sign  the  undertaking  to  pay.  It  is  said  that  there 
are  two  answers  to  tbe  suggestion  that  this  con- 
tract cannot  be  enforced  in  an  English  court. 
The  first  answer  is  that  the  defendant  and  her 
husband  were  domiciled  in  France  and  were 
without  a  settlement  and  under  the 
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French  law  as  to  community  of  poods  of  husband 
and  wife,  and  that  therefore  the  wife  was  civilly 
liable  with  her  husband  for  bis  debts.  However 
that  may  be,  it  iB  obvious  that  the  plaintiff  was 
not  content  with  that  remedy  ana  sought  to 
obtain  more  from  her,  and  that  by  exercising  the 
strongest  possible  moral  pressure  he  sought  to 
get  more  security  from  her,  and  that  she.  yielding 
to  that  pressure,  was  constrained  into  giving  the 
guarantee  which  it  is  now  sought  to  enforce,  and 
paid  money  under  it.  It  ib  quite  obvious  from 
the  correspondence  that  under  continued  threats 
of  a  prosecution  of  her  husband  she  made  the 
payments  which  she  did  make,  until  she  was 
finally  driven  by  the  proceedings  in  this  action  to 
set  up  the  defence  which  she  has  now  set  up.  I 
think  that  the  real  point  in  this  ca9e  is  whether 
an  agreement  obtained  under  such  circumstances 
can  be  enforced  in  an  English  court.  I  will  not 
deal  with  the  first  point  raised  on  behalf  of  the 
defendant,  that  any  contract  to  interfere  with  the 
course  of  justice  cannot  be  enforced  in  the  courts 
of  this  country.  The  law  of  France  appears  to  be 
different  from  English  law  upon  that  question, 
and  I  am  not  prepared  to  say  that,  if  such  a 
contract  is  a  good  contract  in  France,  it  might 
not  be  enforced  in  the  courts  of  this  country.  I 
am  not  prepared  to  say  now  that  it  cannot  be 
enforced,  but  it  is  not  necessary  to  give  a  final 
opinion  upon  that  point  in  the  present  case.  I  come 
then  to  the  real  point  in  this  case  upon  which  I 
propose  to  decide  this  appeal.  It  is  said  that 
by  the  law  of  Franco  an  agreement  obtained  by 
moral  pressure  can  bo  enforced  in  that  country. 
Wright,  J.,  in  his  judgment,  deals  with  that 
question,  and,  although  he  clearly  thought  that 
some  pressure  had  been  exercised,  yet  be  came  to 
the  conclusion  that  the  agreement  could  be 
enforced  in  France,  and  that  it  could,  therefore, 
also  be  enforced  in  the  courts  of  this  country. 
He  said :  "  The  second  ground  on  which  the  con- 
tract  in  the  present  case  is  impeached  is  that  it 
was  obtained  by  the  undue  influence  or  duress  of 
a  threat  to  prosecute  the  husband  for  crime.  If 
this  objection  is  to  be  regarded  as  based  on  con- 
siderations of  public  policy,  the  same  answer 
applies  as  in  the  case  of  the  first  objection. 
It  seems,  however,  to  be  more  in  the  nature 
of  an  objection  to  the  proof  of  consent  of 
the  defendant  to  the  contract,  a  consent  in- 
duoed  by  duress  or  undue  influence  being 
by  English  law  treated  as  no  consent.  If 
this  be  the  correct  view,  it  would  seem  that  the 
law  of  the  country  in  which  the  contract  is  made 
and  is  to  be  performed,  and  in  which  the  parties 
are  domiciled,  ought  to  prevail  unless  there  is 
such  duress  as  must  be  considered  to  avoid  the 
contract  under  any  but  unreasonable  and  un- 
civilised institutions  of  law — a  description  which 
would  be  applicable  to  such  a  case  as  that  of  con- 
sent obtained,  e.g.,  by  physical  torture,  or  by  the 
use  of  drugs,  but  which  cannot  properly  be  applied 
to  this  case."  The  whole  point  of  the  learned 
judge's  judgment  upon  that  part  of  the  case  is 
contained  in  the  last  few  lines  of  that  passage. 
The  learned  judge  admits  that,  if  the  contract 
was  obtained  by  physical  violence,  it  could 
not  be  enforced  in  the  courts  of  this  country, 
whatever  the  view  of  the  courts  of  the 
other  country  might  be.  What  can  it  matter 
what  may  be  the  form  of  coercion  used? 
It  is  coercion  just  the  same  whether  it  is 


[  physical  or  moral.   Why  was  it  not  coercion  to 
threaten  to  dishonour  her  and  her  children  by 
prosecuting  her  husband 't   But  it  is  contended 
that  unless  the  principle  is  one  which  is  univer- 
sally applied  and  recognised  by  the  law  of  all 
civilised  countries,  under  which  the  courts  of 
those  countries  would  refuse  to  enforce  such  a 
contract,  we  are  not  entitled  to  apply  it  in  an 
English  court  to  a  contract  enforceable  in  a 
foreign  court,  and  that  therefore,  when  it  is 
shown  that  another  civilised  country  does  not 
accept  that  principle,  an  English  court  is  deba  rred 
from  applying  it  to  a  foreign  contract.  The 
authorities  do  not  bear  out  that  proposition.  In 
Story  on  Conflict  of  Laws,  sect.  258,  the  rule  is 
stated  as  follows :  "  The  second  class  of  excepted 
contracts  comprehends  those  against  good  morals, 
or  religion,  or  public  rights.   Such  are  contracts 
made  in  a  foreign  country  for  future  illicit  cohabi- 
tation and  prostitution   .   .    .   and,  in  short,  all 
contracts  which  in  their  own  nature  are  founded 
in  moral  turpitude  and  are  inconsistent  with  the 
good  order  and  solid  interests  of  society.  All 
such  contracts,  even  though  they  might  be 
held   valid  in   the   country  where   they  are 
made,  would  be  held   void  elsewhere,  or  at 
least  ought  to  be,  if  the  dictates  of  Chris- 
tian morality,  or  of  even  natural  justice,  are 
allowed  to  have  their  due  force  and  influence 
in  the  administration  of  international  jurispru- 
dence."  In  the  English  courts  the  principle  is 
that  a  party  who  seeks  a  remedy  must  come  with 
clean  hands ;  and,  if  a  suitor  has  to  aver  some- 
thing which  upon  grounds  of  public  morality 
ought  to  debar  nim  from  obtaining  the  assistance 
of  the  court,  he  is  not  entitled  to  obtain  relief 
upon  the  ground  that  the  courts  of  the  other 
country  would  allow  him  to  sue  in  such  a  case. 
The  passage  in  Westlake  on  Private  International 
Law,  sect.  215  (3rd  edit.),  which  was  referred  to 
by  Homer,  L.J.,  states :  "  Where  a  contract  con- 
flicts with  what  are  deemed  in  England  to  be 
essential  public  or  moral  interests,  it  cannot  be 
enforced  here,  notwithstanding  that  it  may  have 
been  valid  by  its  proper  law.    The  plaintiff  in 
such  a  case  encounters  that  reservation  in  favour 
of  any  stringent  domestic  policy  with  which  alone 
any  maxims  for  giving  effect  to  foreign  laws  can 
be  received.   .   .   .   The  difficulty  in  every  par- 
ticular instance  cannot  be  with  regard  to  tbe 
principle,  but  merely  whether  the  public  or  moral 
interests  are  essential  enough  to  call  it  into  opera- 
tion ;  and  where  a  breach  of  English  law  is 
not  contemplated  this  is  necessarily  a  ques- 
tion upon   which  there   is   room   for  much 
difference    of    opinion   among  judges."  In 
the  present  case  the  point  is  whether  a  con- 
tract obtained  by  such  moral  pressure  is  one 
which  an  English  court  will  enforce.   In  my 
opinion  it  is  a  universal  principle  of  tbe  courts  of 
this  country  that  they  will  not  enforce  any 
contract  which  has   been  brought  about  by 
coercion.   That  rule  is  not  inconsistent  with  any 
authority  which  has  been  cited.   It  is  clearly  con- 
si  stent  with  many  of  the  cases  and  with  what  has 


been  said  by  the  judges  in  some  of  the 
especially  by  Turner,  L.J.,  and  I  think  also  by 
Knight-Bruce,  L.J.  in  Hope  v.  Hope  (8  De  G.  M. 
&  G.  731).  In  Rotuaillon  v.  Rousrillon  (42  L.  T. 
Hep.  679 ;  14  Ch.  Div.  351)  Fry,  J.  acted  upon  a 
similar  principle.  Upon  the  broad  principle 
which  I  have  stated,  I  am  of  opinion  that  the 
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law  in  thia  country  is  such  that  the  appellant  is 
entitled  to  the  protection  of  an  English  court  in 
refusing  to  enforce  a  contract  obtained  in  the  way 
in  which  this  oontract  was  obtained.  This  appeal 
must,  therefore,  be  allowed  and  judgment  be 
*  for  the  defendant. 


Rom kb,  L.J. — I  am  of  the  same  opinion.  In 
my  opinion  the  principle  of  law  which  is  applic- 
able to  this  kind  of  case  is  succinctly  and 
accurately  stated  by  Mr.  Westlake  in  the  passage 
which  has  been  read  by  the  Master  of  the  Rolls. 
The  only  question,  then,  is  as  to  the  application  of 
that  principle  to  the  facte  of  the  present  case. 
What  are  the  facts  of  this  case  ?  Shortly  stated, 
the  facts  are  that  the  plaintiff  extorted  this  con- 
tract from  the  wife  by  threats  of  a  criminal 
prosecution  against  the  husband,  the  threatened 
proceedings  being  of  such  a  kind  that,  if  taken, 
they  would  ruin  the  husband  and  also  socially 
disgrace  the  wife  and  children.  The  plaintiff 
seeks  in  this  action  to  enforce  the  contract  which 
was  so  obtnined.  To  enforce  Buch  a  contract 
would  be  to  do  something  conflicting  with  the 
essential  moral  interests  of  the  community.  This 
court  cannot  properly  be  asked  by  the  plaintiff 
in  this  case  to  assist  him  in  enforcing  an  agree- 
ment so  arrived  at.  It  has  been  suggested  that 
the  defendant  affirmed  the  contract  after  the 
improper  pressure  and  its  effects  had  been 
removed.  As  to  that.  I  will  only  say  that  it  was 
neither  pleaded  nor  proved.  I  agree,  therefore, 
that  this  appeal  must  be  allowed. 

Mathkw,  L.J. — I  am  of  the  same  opinion.  The 
policy  of  the  English  courts  in  such  a  case  as  this 
is  that  a  litigant  is  not  permitted  by  unfair  or 
unjust  means  to  arm  himself  with  a  right  which 
the  law  does  not  allow  to  be  enforced  in  these 
courts.  What  were  the  means  employed  by  the 
plaintiff  to  obtain  this  agreement  ?  The  facts 
show  that  moral  torture,  and  nothing  less,  was 
applied  to  the  wife  in  order  to  obtain  it.  It 
seems  to  me,  therefore,  that  it  would  be  a  violation 
of  the  principles  applied  in  the  English  courts  if 
we  were  to  allow  such  a  contract  as  this  to  be 
enforced.  Then  it  was  suggested  that  this  con- 
tract was  made  long  ago  and  has  been  since 
acted  upon ;  but  the  case  is  just  the  same  now  as 
if  this  defence  had  been  raised  before  anything 
was  paid  under  it.  There  is  no  evidence  at  all  of 
any  ratification  by  the  defendant.  The  pressure 
was  steadily  maintained  by  the  plaintiff  down  to 
the  year  1JJU2.  There  is  no  evidence  that  the 
defendant  affirmed  the  contract,  and  it  was  not 
attempted  in  the  court  below  to  show  that  she 
had  done  so.   I  agree  that  the  appeal  must 

succeed.  .      ,  „  , 

Appeal  allowed. 

Solicitors  for  the  appellant,  Dixon,  Weld,  and 
Dixons. 

Solicitors  for  the  respondent,  Leggall,  Rubin, 
stein,  and  Co. 


April  12  and  13. 

(Before  Collins.  M  R..  Romer  and 
Mathew,  L.JJ.) 

Andrew  v.  Failsworth  Industrial 
Societt.  (a) 

APPEAL  UNDER  THE  WORKMEN'S  COMPENSATION 

act  1897. 

Employer  and  workman — Injury  by  accident— 
Compensation — Accident  arising  "out  of"  em- 
ployment— Injury  by  lightning — Ri$k  incidental 
to  particular  employment — Workmen's  Compen- 
sation Act  1897  (<M  &  iil  Vict,  c.37),  s.  1. 

A  bricklayer  employed  upon  the  construction  of  a 
building  exceeding  30ft.  in  height  teas  killed  by 
lightning  when  working  upon  a  scaffolding  at 
height  of  23//.  from  the  ground. 

Evidence  was  given  that  a  man  working  in  that 
po»ition  incurred  a  risk  substantially  greater 
than  the  normal  risk  of  being  struck  by  lightning, 
and  the  County  Court  judge  found  that  the 
accident  arose  "  out  of"  the  employment. 

Held  (dismissing  the  appeal),  that  the  County 
Court  judge  had  properly  found  that  the  acci- 
dent arose  "out  of"  the  employment. 

Appeal  of  the  defendants  from  the  award  of  the 
County  Court  judge  at  Oldham  in  proceedings 
for  compensation  under  the  Workmen  s  Compen- 
sation Act  1897. 

The  plaintiff  was  the  widow  of  a  workman  who 
was  killed  by  lightning  in  the  course  of  his 
employment  by  the  defendants. 

The  deceased  workman  was  a  bricklayer  who 
was  employed  upon  a  building  exceeding  30ft. 
in  height  which  was  being  constructed  by  means 
of  a  scaffolding. 

The  deceased  was  working  upon  the  scaffolding 
at  a  height  of  about  23ft  above  the  level  of  the 
ground  when  he  was  struck  by  lightning  and 
killed. 

The  plaintiff  claimed  compensation  under  the 
Workmen's  Compensation  Act  1897.  The  defen- 
dants contended  that  the  accident  did  not  arise 
"  out  of  "  the  employment. 

At  the  hearing  before  the  County  Court  judge 
an  expert  witness,  who  was  an  engineer  and  elec- 
trician, gave  evidence  on  behalf  of  the  plaintiff  to 
the  following  effect : 

I  have  been  told  of  the  place  and  circumstances  in 
which  the  deceased  man  waa  working.  He  waa  on  a 
scaffold  23ft  from  the  ground.  I  consider  that  a  very 
exposed  position.  The  main  fact  is  the  elevation  i 
the  earth.  Another  factor  is  that  he  would  oons 
a  well-defined  point  at  which  a  discharge  would  be  i 
likely  to  occur.  Buildings  and  other  erections  afford  a 
protection  over  a  space  which  diminishes  aa  you  ascend 
vertically.  If  you  draw  a  line  at  nn  angle  of  45  degrees 
from  the  highest  point  of  an  erection  to  the  earth, 
persons  within  that  cone  are  proteoted,  and  it  is  there- 
fore clear  that,  as  you  aeoend.  the  zone  of  safety 
diminishes.  I  consider  that  a  man  working  on  an 
elevated  scaffold  runs  an  appreciably  greater  risk  from 
that  fact 

The  County  Court  judge  gave  his  decision  as 
f  ollow8 : 

The  question  is.  Did  the  accident  arise  out  of  tho 
employment?  It  no  doubt  arose  in  the  course  of  the 
employment,  but  that  is  not  auflloient ;  it  most  also 
arise  out  of  the  employment  It  seems  to  me  that  that 
is  not  a  question  of  law  ;  it  is  a  question  of  fact  and  in 


by  J.  a.  William*.  I 
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eaah  case  the  judge  ht«  to  con*ider  the  facts,  and  say, 
ae  u  <juostioo  of  fact,  did  it  arite  oat  of  tbo  employ metit. 
Ko  doubt,  if  there  U  no  evidence  at  all  upon  whioh  a 
judge  oonld  come  to  that  conclusion,  he  must  find  for 
the  respondents  ;  bat,  if  there  ie  eTidence  upon  which  be 
can  reaeor.ably  come  to  the  ooncluaion  that  the  aooident 
arose  out  of  the  employment,  then  be  ia  entitled  to  find 
for  the  applicant.    The  word*  "  arising  out  of  the 
employment"  may  be  looked  at  in  two  way*.  Mr. 
Elliott  says  the  accident  must  arise  ont  of  the  work 
whioh  the  man  was  doing,  and  he  says  that,  if  there  is 
no  connection  between  the  work  and  the  accident,  then 
it  does  not  arise  ont  of  the  employment.    I  am  bound 
to  say  that  I  cannot  agree  with  that.    Though  it  may 
not  bo  connected  with  or  have  any  relation  to  the  work 
tbe  man  was  doing,  yet  if  in  point  of  fact  the  position 
in  whioh  the  man  was  doing  tbe  work,  and  the  place 
bo  must  necessarily  occupy  whilst  doing  tbe  work,  are 
a  position   and    place  of  danger  which  caused  tbo 
accident,  it  may  fairly  be  said  that  it  arose  ont  of  the 
employment,  not  beoaute  of  tbe  work,  bntbeoante  of  the 
position.    Let  me  put  an  illustration,  tbocgh  illustra- 
tions are  not  always  much  good.    Take  the  case  of  a 
mariner  in  a  ship  at  nee :  a  storm  gets  up  and  the  vessel 
founders  and  the  man's  life  ie  lost.     It  ia  not  because 
he  was  doing  any  particular  work  at  any  particular  time 
on  th<-  ship.  but  beoause  bid  location  was  a  dangerous* 
lonat;on.    The  place  and  the  ciroumstanoea  constitute  it 
a  dangerous  employment,  and  if,  owing  to  a  storm,  a 
mariner  is  drowned  at  sea,  it  would  be  impossible  to  aay 
that  the  aooident  did  not  arise  out  of  the  employment 
In  this  case,  therefore,  if  I  corns  to  the  conclusion  that, 
as  a  matter  of  faot,  the  position  in  which  the  man  was 
working  was  dangerous,  and  that  in  consequence  of  the 
dangerous  position  tbe  accident  occurred,  1  could  fairly 
hold  that  the  accident  arose  out  of  the  employment. 
Now,  was  it  a  dangerous  position  r     Waa  the  man 
exposed  to  something  more  than  tbe  normal  risk  whioh 
everybody,  so  to  speak,  inonre  at  any  time  and  in  any 
nlaoe  during  a  thunderstorm  ?  We  know  that  lightning 
is  erratic,  and  possibly  no  position  and  circumstances 
can  afford  absolute  s»fety.    But  if  tbsre  is  under  par- 
ticular circumstances  in  a  particular  vocation  something 
appreciably  and   substantially   beyond  the  ordinary 
normal  risk,  whioh  ordinary  people  run,  and  which  is  a 
ni'ceesary   concomitant  of  tbo  occupation  the  man  is 
engaged  in,  then  I  am  entitled  to  say  that  that  extra 
danger  to  whioh  the  man  ia  exposed  ia  something  arising 
out  of  bis  employment;  and  if  in  consequence  of  that 
extra  danger  a  fatality  occurs,  I  am  entitled  to  say  that 
tbe  section  applies  and  tbe  applicant  is  entitled  to 
recover.    I  have  had  seme  evidence  on  the  point,  and 
the  evidence,  especially  that  of  Dr.  Garrard,  seems  to 
me  to  entitle  me  properly  to  come  to  tbe  conclusion 
that  in  this  oase  under  the  circumstances  there  was  a 
substantial,  abnormally  increased  risk,  owing  to  tbe 
position  in  whioh  the  man  had  to  work  :  and,  in  accord, 
anoe  with  the  principles  before  stated,  wbioh  I  think 
should  govern  tbe  case,  I  find  tbat  the  accident  did 
arise  out  of  the  employment,  and  I  give  judgment  for 
the  widow  for  3001. 

The  defendants  appealed. 

A.  Powell,  K.C.  and  Adahead  Elliott  for  the 
appellants. — There  was  no  evidence  upon  which 
the  County  Court  judge  could  properly  find  that 
the  accident  arose  "  out  of  "  the  employment  in 
this  case.  An  accident  arising  "  out  of "  the 
employment  must  lie  one  which  arises  out  of  the 
work  upon  which  the  workman  is  employed  ;  it 
must  be  a  risk  incidental  to  that  work,  and  a  risk 
normally  incidental  to  the  employment.  It 
must  be  a  risk  which  might  not  improbably  occur 
in  such  an  employment  as  that  in  which  the  work- 
man is  engaged.  This  accident  was  owing  to  an 
act  of  God.  and  it  no  more  arises  "out  of"  the 


employment  than  an  accident  caused  by  the 
wrongful  act  of  a  fellow-servant.  In  the  Scotch 
case  of  Falconer  v.  London  and  Glasgow  Engineer- 
ing Company  (3  Fraser,  564)  Lord  Trayner  said: 
"  A  servant  engaged  in  a  factory  and  struck  by 
lightning  in  the  course  of  his  employment  would 
have  no  claim  to  compensation  under  the  Act. 
There  must  be  some  connection  between  the 
aooident  and  the  employment."  That  case  was 
referred  to  in  Armitage  v.  Lancashire  and  York- 
shire Railway  Company  :86  L.  T.  Rep.  883 ; 
(1902)  2  K.  8.  178),  where  it  was  held  that  an 
accident  which  happened  to  a  workman  through 
the  tortious  act  of  a  fellow-workman  did  not 
arise  "  out  of  "  the  employment. 

C.  A.  Ru$$tU,  K.C  and  H.  Hoi  man  Gregory, 
for  the  respondent,  were  not  called  upon  to 
argue. 

Colli  xs,  M.R. — This  seems  to  me  to  be  a  par- 
ticularly clear  case.  The  apparent  difficulty  has 
been  dealt  with  in  the  remarkably  lucid  judgment 
of  the  learned  County  Court  judge.  It  seems  to  me 
that  I  can  say  nothing  to  improve  or  to  enlarge  upon 
that  judgment,  and  I  will  adopt  it.  I  will  refer 
to  one  passage  of  that  judgment  in  which  the 
judge  exposes  the  fallacies  of  the  argument  on 
behalf  of  the  defendants.  He  said :  "  If  I  come 
to  the  conclusion  that,  as  a  matter  of  fact,  the 
position  in  which  the  man  was  working  was 
dangerous,  and  that  in  consequence  of  the  dan- 
gerous position  the  accident  occurred,  I  could 
fairly  hold  that  the  accident  arose  out  of  the 
employment.  Now,  was  it  a  dangerous  position  ? 
Was  the  man  exposed  to  something  more  than 
the  normal  risk  which  everybody,  so  to  speak, 
incurs  at  any  time  and  in  any  place  during  a 
thunderstorm  P  We  know  that  lightning  is 
erratic,  and  possibly  no  position  and  circum- 
stances can  afford  absolute  safety.  But  if  there 
is  under  particular  circumstances  in  a  particular 
vocation  something  appreciably  and  substantially 
beyond  the  ordinary  normal  risk,  which  ordinary 
people  run,  and  which  is  a  necessary  concomitant 
of  the  occupation  the  man  is  engaged  in,  then  I 
am  entitled  to  say  that  that  extra  danger  to 
which  tbe  man  is  exposed  is  something  arising 
out  of  his  employment;  and  if  in  consequence  of 
that  a  fatality  occurs,  I  am  entitled  to  say  the 
section  applies  and  the  applicant  is  entitled  to 
recover."  I  certainly  think  that  it  would  be 
impossible  to  frame  a  more  accurate  direction  to 
a  jury  than  that  judgment  of  the  County  Court 
judge.  Having  so  directed  himself,  the  judt;e 
applied  himself  to  the  facts  in  order  to  see 
whether  the  accident  did  arise  out  of  the 
employment,  and  he  did  fiud  that  the  acci- 
dent arose  out  of  the  employment.  I  say, 
therefore,  that  this  case  is  singularly  free 
from  difficulty,  and  that  there  is  no  ground  for 
this  appeal.  It  is  true  that  being  struck  by 
lightning  has  been  referred  to  by  judges  in  some 
of  the  oases  as  a  typical  instance  of  an  accident 
which  does  not  arise  ont  of  the  employment. 
They  did  so,  no  doubt,  because  that  is  a  risk 
which  is  very  seldom  incidental  to  an  employment, 
and  in  using  that  illustration  they  eliminated  the 
condition  that  it  is  a  risk  incidental  to  the  par- 
ticular employment.  That  illustration,  therefore, 
cannot  be  strained  so  as  to  apply  to  a  case  like 
this,  where  the  risk  of  being  struck  by  lightning 
is  in  fact  incidental  to  the  particular  employment 
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I  am  clearly  of  opinion,  therefore,  that  this  appeal 
fails  and  most  be  dismissed. 

Romer,  L.J. — I  agree. 

Mathew,  L.J. — I  am  of  the  same  opinion. 

Appeal  disunited. 

Solicitors  for  the  appellants,  W.  Uurd  and  Son, 
for  Chapman  and  Brooks,  Oldham. 

Solicitors  for  the  respondents,  Field,  Roscoe, 
and  Co.,  for  G.  P.  Fripp,  Oldham. 


Wednesday,  April  13. 

(Before  Collins,  M.R.,  Romer  and 
Mathew,  L.J  J.) 

Dyer  r.  Swift  Ctcle  Company  Limited,  in) 

APPEAL  UNDER  THE  WORKMEN'S  COMPENSATION 
ACT  18517. 

Employer  and  tcorkman — Injury  by  accident — 
Compensation  —  Employment  —  "  Factory  "  — 
Workmen's  Compensation  Act  1897  (tio  &  61 
Vict.  c.  37;.  s.  7  (•-»). 

The  Workmen's  Compensation  Act  1897,  by 
sect.  7  (2), provides  that  "factory"  has  the  same 
meaning  as  in  the  Factory  and  Workshop  Act  1901 . 
and  also  includes  any  dock,  wharf,  quay,  ware, 
house,  machinery,  or  plant,  to  which  any  pro- 
vision of  the  Act  of  1901  is  applied. 

By  sect.  105  (2)  of  the  Factory  and  Workshop  Act 
1901  certain  provisions  of  the  Act  are  to  "  have 
effect  as  if  any  building  which  exceeds  thirty  feet 
in  height,  and  in  which  more  than  twenty  persons, 
not  being  domestic  servants,  are  employed  for 
wages,  were  included  in  the  word  'factory.'  " 

Held  (allowing  the  appeal),  that  a  building  of  the 
description  specified  in  sect.  105  (2)  of  the  Fac- 
tory and  Workshop  Act  1901  is  not  a  "factory," 
\eithin  the  meaning  of  the  Workmen's  Compensa- 
tion Act,  merely  because  some  provisions  of  the 
Act  of  1901  are  applied  thereto. 

Appeal  of  the  defendants  from  the  award  of  the 
judge  of  the  City  of  London  Court  in  proceedings 
for  compensation  under  the  Workmen's  Compen- 
sation Act  1897. 

The  plaintiff  was  injured  by  accident  arising 
out  of  and  in  the  course  of  hi  a  employment  by  the 
defendants,  and  claimed  compensation  under  the 
Workmen's  Compensation  Act 

The  plaintiff  was  employed  on  the  London 
premises  of  the  defendants  at  Holborn  Viaduct, 
where  their  bicycles  were  shown  for  sale  and 
orders  were  received  and  repairs  were  executed. 

The  building  exceeded  30ft.  in  height,  and  more 
than  twenty  persons,  not  being  domestic  servants, 
were  employed  therein  for  wages.  There  was  no 
machinery  or  plant  worked  by  steam,  water,  or 
other  mechanical  power  upon  the  premises. 

The  Workmen's  Compensation  Act  1897  (60  & 
61  Vict.  c.  37)  provides  : 

Soot.  7  (2).  In  this  Act  "  factory "  bss  the  same 
meaning;  as  in  the  Factory  and  YVotkthops  Acts  1878 
to  1891,  and  also  include*  say  dock,  wharf,  quay, 
warehouse,  machinery,  or  plant,  to  which  any  provision 
of  the  Factory  Aots  is  applied  by  the  Factory  and  Work- 
shop  Act  1895,  and  every  laundry  worked  by  steam, 
water,  or  other  mechanical  power. 

The  Factory  and  Workshop  Act  1901  (1  Edw.  7, 
t«)  Reported  by  J.  H.  Williams,  Eiq..  B»m»i«r-»i  Law. 
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c.  22),  which  repealed  and  consolidated  all  the  pre- 
vious Factory  Acts,  provides : 

Sect.  105  (2).  The  provisions  of  this  Act  with  respect 
to  notico  of  accident*  and  the  formal  investigation  of 
accidents  shall  have  effect  as  if  (6)  any  building  which 
exceeds  thirty  feet  in  height,  and  in  which  more  than 
twenty  person*,  not  being  domestic  servants,  are  em- 
ployed for  wages,  were  included  in  tbo  word  "  factory," 
and  as  if  ...  the  occupier  of  the  building  were 
the  occupier  of  a  factory. 

Sect.  149  (1).  The  expression  "  factory "  mean* 
textile  factory  and  non-textile  factory,  or  either  of  tboee- 
descriptions  of  factories. 

The  County  Court  judge  held  that,  as  the  pre- 
mises exceeded  30ft.  in  height  and  more  than 
twenty  persons,  not  being  domestic  servants,  were 
employed  therein  for  wages,  the  building  was  a 
"  factory  "  within  the  meaning  of  the  Workmen's 
Compensation  Act  1897,  and  accordingly  made  an 
award  in  favour  of  the  plaintiff. 

The  defendants  appealed. 

W,  Addington  Willis  for  the  appellants. — The 
County  Court  judge  was  wrong  in  holding  that  the 
case  came  within  the  Workmen's  Compensation 
Act.  In  this  case  in  order  to  entitle  the  workman 
to  compensation  his  employment  must  be  on,  in, 
or  about  a  "  factory  "  within  the  meaning  of  the 
Act.  "  Factory  "  is  defined  by  sect.  7  (2)  of  the 
Act.  This  building  was  not  a  "  factory  "  within 
the  meaning  of  the  Factory  and  Workshop  Act 
1901,  which  is  now  substituted  for  the  earlier 
Factory  and  Workshop  Acts.  In  the  Act  of  1901 
"  f  aotory  "  is  denned  in  sect.  149,  and  this  building 
certainly  does  not  come  within  that  definition. 
Therefore,  if  i  t  is  a  "  f  ac  tory  "  at  all  within  the  mean- 
ing of  the  Workmen's  Compensation  Act,  it  can 
only  be  so  because  some  provision  of  the  Factory 
and  Workshop  Act  1901  is  applied  thereto.  But 
sect.  7  (2)  of  the  Workmen's  Compensation  Act 
does  not  enact  that  every  building  or  thing  to 
which  any  provision  of  the  Factory  and  Work- 
shop Act  is  applied  shall  be  a  "  factory  "  ;  it  only 
enacts  that  certain  specified  buildings  and  things 
shall  be  factories  in  that  case.  This  building 
does  nob  come  within  the  category  mentioned  in 
sub-sect.  7  (2)  at  all,  and  therefore  is  not  a  "fac- 
tory "  within  the  meaning  of  the  Workmen's  Com- 
pensation Act,  although  certain  provisions  of  the 
Factory  and  Workshop  Act  1901  are,  by 
sect.  105  (2),  applied  thereto.  It  was  not  suggested 
in  the  County  Court  that  the  building  waa  a 
"  warehouse " ;  and  it  has  been  found  as  a  fact 
that  there  was  no  machinery  or  plant  therein 
worked  by  steam,  water,  or  other  mechanical 
power. 

Cairns  for  the  respondent.  —  The  learned 
County  Court  judga  rightly  decided  that  this 
building  waa  a  "factory."  The  definition  of 
"  factory  "  in  seot.  7  (2)  of  the  Workmen's  Com- 
pensation  Act  is  now  to  be  read  aa  if  it  referred 
to  the  Factory  and  Workshop  Aot  1901  instead 
of  to  the  earlier  Factory  Acts : 

Stevens  v.  General  Steam  Navigation  Company,  88 
L.  T.  Rep.  542  ;  (19031  1  K.  B.  890. 

Sect.  7  (2)  therefore  enacts  that  "factory"  has 
the  same  meaning  as  in  the  Factory  and  Work- 
shop Aot  1901.  Now,  sect.  105  (2)  provides  that 
certain  provisions  of  that  Act  Bhall  apply  to  a 
building  of  this  description,  and  thereby  extends 
the  meaning  of  "factory"  in  that  Act  beyond 
the  definition  contained  in  sect.  149.  This  building, 
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therefore,  was  a  "  factory  "  within  the  Act  of 
1901,  and  consequently  a  "  factory  "  within  the 
meaning  of  sect  7  (2)  of  the  Workmen's  Com- 
pensation Act.  This  building  was  a  "  ware- 
house "  within  the  meaning  of  sect.  7  (2)  of  the 
Workmen's  Compensation  Act.  There  was 
evidence  that  the  building  was  used  for  storing 
bicycles  and  materials : 

Watson  v.  Cotton,  5  C.  B.  51. 

W.  Aldington  Willis  was  not  called  upon  to 
reply. 

Collins,  M.R. — This  is  an  rppeal  from  the 
decision  of  the  judge  of  the  City  of  London 
Court  in  proceedings  for  compensation  under  the 
Workmen's  Compensation  Act  1897.    The  facta 
of  the  cose  were  not  in  dispute.     Upon  the 
admissions  of  fact  made  by  the  parties  the  judge 
arrived  at  two  conclusions — first,  that  there  was 
no  machinery  or  plant  driven  by  steam,  water,  or 
other  mechanical  power  upon  the  premises,  and 
that  therefore  the  case  was  not  within  the  Act 
upon  that  ground  ;  secondly,  that  as  the  building 
exceeded  30ft.  in  height,  and  more  than  twenty 
persons  were  employed  therein,  it  was  a  "  factory  " 
within  the  meaning  of  the  Act.    The  question, 
therefore,  is  whether  the  accident  occurred  to  a 
workman  who  was  employed  in  a  "factory" 
within  the  meaning  of  the  Act.   If  the  workman 
was  not  so  employed,  his  case  must  fail.   It  was 
contended  at  the  hearing  that  by  reason  of 
machinery  being  used  upon  the  premises  the  place 
was  a  "  factory,"  but  the  judge  has  found  that 
this  was  not  so.    Therefore  so  far  the  plaintiff 
did  not  succeed  in  showing  that  the  place  was  a 
"factory"  within  the  meaning  of  that  Act. 
Another  contention  made  on  behalf  of  the  plain- 
tiff was  adopted  by  the  judge,  which  was  that, 
although  the  place  was  not  a  "  factory  "  within 
the  definition  in  sect.  149  of  the  Factory  and 
Workshop  Act  1901,  yet  by  referring  to  another 
section  of  that  Act— sect.  105  (2)— it  appeared 
that  the  place  was  a  "  factory  "  within  the  mean- 
ing of  that  Act.   Sect.  105  (2)  provides  that "  the 
provisions  of  this  Act  with  respect  to  notice  of 
accidents  and  the  formal  investigation  of  accidents 
shall  have  effect  as  if  (b)  any  building  which 
exceeds  thirty  feet  in  height,  and  in  which  more 
than  twenty  persons,  not  being  domestic  servants, 
are  employed  for  wages,  were  included  in  the  word 
'  factory '  and  as  if   .    .    .   the  occupier  of  the 
building  were  the  occupier  of  a  factory."  The 
judge  found  that  this  building   came  within 
that  provision,  and  held  that  therefore  it  was 
a  "  factory."    But  when  that  section  is  read 
carefully,  it  is  clear  that  it  distinctly  negatives 
such  a  building  being  a  "factory"  within  the 
meaning  of  the  Act.   It  says  that  two  specified 
provisions  shall  apply  "  as  if  "  the  building  were  a 
"  factory,"  and  that  is  tantamount  to  saying  that 
the  building  is  not  a  "  factory  "  within  the  meaning 
of  the  Act.    There  is  no  doubt  a  provision  that, 
for  the  purpose  of  giving  notice  of  accidents  and 
of  investigating  accidents,  such  a  building  shall 
be  treated  as  a  factory.   The  question  is  whether 
that  provision  can  make  the  building  a  "  factory  " 
within  the  meaning  of  the  Workmen's  Compen- 
sation Act  1897.   The  definition  of  a  "  factory  " 
in  sect.  7  (2)  of  the  Workmen's  Compensation 
Act  is :  " '  Factory '  has  the  same  meaning  as  in 
the  "  Factory  and  Workshop  Act  1901,  "  and  also 
includes   »ny   dock,   wharf,  quay,  warehouse, 
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machinery,  or  plant,  to  which  any  provision  of 
the  "  Factory  and  Workshop  Act  1901  is  applied. 
Now,  it  is  admitted  that  this  building  is  not 
within  the  definition  of  "  factory  "  contained  in 
the  Act  of  1901,  and  it  is  not  one  of  those  places 
which  is  specifically  mentioned  in  sect.  7  (2).  It 
is  not  one  of  that  class  of  buildings  which  are 
within  the  category  given  in  sect.  7  (2).  and  it 
is  only  buildings  within  that  category  which  can 
be  made  factories  within  the  Workmen's  Com- 
pensation Act  by  reason  of  some  provision  of  the 
Factory  Act  being  applied  thereto.  That  con- 
clusively shows  that  the  decision  of  the  learned 
judge  was  wrong  upon  the  point  upon  which  he 
decided  this  case.  The  counsel  for  the  respon- 
dent has  endeavoured  here  to  support  that  judg- 
ment upon  another  ground  —  viz.,  that  this 
building  was  a  "  warehouse."  But  that  case  was 
not  made  before  the  County  Court  judge,  and  no 
evidence  was  given  to  support  it.  That  point, 
therefore,  cannot  be  raised  now.  The  case  must 
be  dealt  with  upon  the  facts  as  they  were  before 
the  County  Court  judge.  This  appeal  therefore 
succeeds,  and  must  be  allowed. 

Romer,  L.J. — I  am  of  the  same  opinion.  The 
onus  was  on  the  workman  to  show  that  his  case 
came  within  the  scope  o'  the  Workmen's  Com- 
pensation Act  181*7.  He  could  only  do  that  by 
establishing  that  the  building  in  which  he  was 
employed  wasa  "  factory  "  within  the  definition  con- 
tained in  sect  7  (2)  of  the  Workmen's  Compensa- 
tion Act.  When  that  definition  is  carefully  looked 
at,  it  is  clear  that  the  workman  did  not  establish 
that  this  building  came  within  the  definition  at 
all,  and  I  gather  that  the  County  Court  judge 
really  so  held.  But  the  Connty  Court  judge 
appears  to  have  held  that  this  building  was  a 
"factory"  by  reference  to  the  provisions  of 
sect.  105  (2)  of  the  Factory  and  Workshop  Act 
1901.  But,  as  has  been  pointed  out  by  the 
Master  of  the  Rolls,  sect.  105  (2)  does  not  provide 
that  any  building  exceeding  Wft.  in  height  in  which 
more  than  twenty  persons  are  employed  is  a 
"  factory  " ;  in  effect  it  points  out  that  such  a 
building  is  not  a  "  factory,"  and  only  directs  that 
certain  provisions  of  the  Act  shall  apply  thereto 
"as  if  it  were  included  in  the  word  'factory,'" 
and  those  provisions  have  no  relation  whatever  to 
the  Workmen's  Compensation  Act  1897.  The 
decision  of  the  County  Court  judge  was,  therefore, 
wrong.  The  workman  has  failed  to  bring  this 
case  within  the  Workmen's  Compensation  Act, 
and  this  appeal  must  be  allowed. 

Mathew,  L.J.  —  I  am  of  the  same  opinion. 
The  ground  upon  which  the  County  Court  judge 
decided  this  case  was  wrong;  and  there  is  no 
evidence  upon  which  the  contention  that  the 
building  was  a  "  warehouse  "  can  be  established. 

Appeal  allowed. 

Solicitors  for  the  appellants,  Gibbi,  While,  and 
Strong. 

Solicitors  for  the  respondent,  Lovett  and 
Liddle. 
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De  la  Coue  v.  Clinton;  Tbechmann  v.  Oalthobpe. 


[Chan.  Div. 


HIGH  COURT  OF  JUSTICE. 

CHANCERY  DIVISION. 
(Before  Jotce,  J.) 
Feb.  12,  15,  16,  17, 18,  19,  and  March  30. 

De  la  Cocb  v.  Clinton-,  Tbechmann  v. 
Calthobpe.  (a) 

Company  —  Prospectus  —  Untrue  statements — 
Omission  of  contract**— Liability  of  directors — 
Director*'  Liability  Act  181*0  (53  <t  54  Vict.  c.  64), 
s.  3— Companies  Act  1867  (30  &  31  Vict.  c.  131). 
*.  38. 

Upon  the  faith  of  the  statements  contained  in  a 
prospectus  issued  by  the  defendants  and  their 
co-dtrectors,  the  plaintiffs  became  shareholder* 
in  a  company. 

The  prospectus  contained  certain  untrue  statements, 
and  alto  omitted  to  specify  the  dates  and  names 
of  the  parties  to  a  certain  contract  that  had  been 
entered  into  by  or  on  behalf  of  the  company. 

Held,  as  regards  the  untrue  statements,  that, 
even  though  they  constituted  material  misrepre- 
sentations and  remained  untrue  to  the  date  of 
the  notice  of  allotment,  yet,  the  defendants  having 
reasonable  ground  to  believe  that  the  statements 
were  true,  the  plaintiffs  were  not  entitled  to 
compensation  from  the  defendants  under  sect.  3 
of  the  Directors'  Liability  Act  1890 ;  and,  as 
regards  the  omission  to  specify  the  dates  and 
names  of  the  parties  to  the  contracts,  that,  the 
contracts  being  material  to  be  known,  the  pro- 
spectus was  to  be  deemed  to  be  fraudulent  on 
the  part  of  the  defendants  within  the  meaning 
of  sect.  38  of  the  Companies  Act  1867,  and 
that  the  plaintiffs  were  entitled  to  damages 
accordingly. 

Actions  in  which  the  plaintiffs  were  shareholders 
in  the  Standard  Exploration  Company  Limited 
and  the  defendants  directors  thereof. 

The  plaintiffs  in  their  respective  actions  claimed 
compensation  for  the  loss  sustained  by  the  plain- 
tiffs by  reason  of  untrue  statements  contained  in 
the  prospectus  of  the  Standard  Exploration  Com. 
pany  Limited,  issued  by  the  defendants,  on  the 
faith  of  which  the  plaintiffs  subscribed  for 
shares  in  the  company;  and  a  declaration  that 
the  said  prospectus  was  fraudulent  on  the  part  of 
the  defendants  within  the  meaning  of  sect.  38  of 
the  Companies  Act  1867,  and  damages  for  the 
loss  sustained  by  the  plaintiffs  by  reason  of  their 
having  been  induced  to  subscribe  for  the  said 
shares  on  the  faith  of  such  prospectus. 

The  actions  were  in  respect  of  the  same  pro- 
spectus as  that  which  was  the  subject  of  the 
action  of  McConnel  v.  Wright  (88  L.  T.  Rep.  431 ; 
(1903)  1  Ch.  546). 

The  facts  will  be  found  sufficiently  and  con- 
veniently set  forth  in  his  Lordship's  judgment. 

Hughes,  K.C.,  H.  Powell,  K.C.,  and  W.  Higgins 
for  the  plaintiffs. 

Haldane,  K.C.,  Gore-Browne,  K.C.,  and  W.  H. 
Cozens-Jlardy  for  the  defendants. 

Cur.  adv.  vult. 

Joyce,  J— These  are  actions  against  two 
directors  of  the  Standard  Exploration  Company 
by  two  persons  each  of  whom  subscribed  for 
fifty  shares  in  the  company  on  the  faith  of  a 


<•> 


by  Sydxby  Davit,  E»q., 


prospectus  dated  the  12th  May  1899.  They 
allege  that  such  prospectus  contained  material 
misstatements,   by  which    they  were  induced 
to    take  the  shares,  and  was  fraudulent  in 
law  under  sect.  38  of  the  Companies  Act  1867  by 
reason  of  the  omission  to  specify  therein  the 
dates  and  names  of  the  parties  to  certain  con- 
tracts, and  upon  this  ground  they  claim  to  have 
an  inquiry  in  the  appropriate  form  as  to  damages 
and  payment  of  the  amount  to  be  thereby  ascer- 
tained.   No  charge  of  actual  fraud  is  made  or 
suggested  against  either  of  the  defendants.  They 
may  have  been  careless  or  negligent,  but  there  is 
no  imputation  upon  their  personal  integrity  or 
honour ;  their  only  liability,  if  any,  is  under  the 
statutory  provisions  of  the  Directors'  Liability 
Act  1890  and  the  section  I  have  mentioned  of  the 
Act  of  1867.   There  is  no  doubt  that  each  of  the 
plaintiffs  was  induced  to  subscribe  for  his  shares 
by  the  perusal  of  the  prospectus,  and  did  so  upon 
the  faith  of  the  statements  which  it  contained 
taken  as  a  whole.   The  company  was  formed  for 
various  objects,  which  were  obviously  of  a  highly 
speculative  nature,  and  included  trafficking  upon 
the  Stock  Exchange.    Each  of  the  plaintiffs,  I 
think,  took  his  shares  as  a  speculation.  The 
financial  failure  of  the  company  was  not  in  any 
sense  dun  to  any  matter  misrepresented  in  the  pro- 
spectus.  It  was  brought  about  in  the  year  1901 
by  the  calamitous  result  of  enormous  specula- 
tions, in  particular  in  Lake  View  shares,  and  the 
date  of  the  winding-up  order  is  the  16th  Jan.  of 
that  year.   The  plaintiffs,  however,  made  no  com- 

Elaint,  nor  had  it  occurred  to  either  of  them  that 
e  had  any  ground  of  action  against  the  defen- 
dants until  he  was  sought  out  by  a  so-called 
association  of  shareholders  or  the  solicitors  who 
advised  or  managed  this  association.   The  state- 
ments of  claim,  which  are  practically  identical  in 
their  terms,  allege  several  misstatements  in  the 
prospect ub  ;  but,  having  regard  to  what  has  taken 
place  in  a  former  action  of  McConnel  v.  Wrxght 
(88  L.  T.  Rep.  431 ;  (1903)  1  Ch.  546),  only  two  of 
such  misstatements  were  actually  discussed  and 
insisted  upon  before  me.   They  were,  first  and 
principally,  what  is  the  subject  of  the  allegation 
in  par.  4  (B)  of  the  statement  of  claim  in 
reference  to  the  establishment  of  a  share  depart- 
ment for  the  acquisition  and  disposition  of  shares, 
and  so  on,  with  a  statement  that  the  directors  had 
already  acquired  large  holdings  in  various  pro- 
mising companies,  including  the  following,  par- 
ticularly the  London  and  Globe  and  others  there 
named,  and  that,  "Taken  at  this  day's  market 
quotations  these  shares  already  show  a  profit  more 
than  sufficient  to  pay  a  dividend  of  10  per  cent  on 
the  total  capital  of  this  company  for  the  current 
year" ;  and,  secondly,  the  statement  which  is  the 
subject  of  the  same  paragraph  of  the  statement 
of  claim,  under  sub-clause  D,  which  is  to  the  effect 
that  "  Contracts  dated  the  12th  May  1899  have 
been  entered  into  by  the  company  for  the  acquisi- 
tion from  each  of  the  companies  and  the  liqui- 
dators thereof  of  the  properties  above-mentioned 
under  the  head  of  *  Properties  to  be  acquired '  for 
a  total  consideration  of  775,000  fully-paid-up 
shares."   In  respect  of  each  of  these  alleged  mis- 
statements, each  of  the  plaintiffs  claims  to  be 
entitled  to  relief  under  the  Directors'  Liability 
Act.  It  was  also  contended  th  at  the  prospectus  was 
to  be  deemed  to  be  fraudulent  under  the  38th  sec- 
tion of  the  Act  of  1867,  by  reason  of  the  omission 
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to  specify  in  it  the  dates  and  parties  to  the  three 
contracts  first  particularly  mentioned  in  par.  5  of  the 
statement  of  claim.   As  to  the  alleged  misstate- 
ments, it  will  be  convenient  to  deal  first  with  the 
one  secondly  mentioned — namely,  par.  4  (D)  of  the 
statement  of  claim.  Now,  the  statement  in  the  pro- 
spectus was  that,  "  Contracts  dated  the  12th  May 
1899  bare  been  entered  into  by  the  company  for 
the  acquisition  from  each  of  the  companies  and 
the  liquidators  thereof  of  the  properties  above- 
mentioned  under  the  head  of  'Properties  to  be 
acquired'  for  a  total  consideration  of  775,000 
fully-paid-up  shares,"  and  inspection  of  copies  of 
these  contracts  was  offered  at  the  offices  of  the 
solicitors  of  the  company.    The  real  fact  was, 
however,  that  of  those  7  <  5,000  shares,  40,000 — 
namely,  those  which  formed  the  consideration  for 
the  acquisition  of  5000  fully.paid-up  deferred 
shares  in  the  Austin  Friars  Syndicate — were,  in 
pursuance  of  an  agreement  dated  the  27th  Oct. 
1898,  transferred  or  issued,  not  directly  to  the 
owners  of  the  shares  or  to  the  companies  or  the 
liquidators  thereof,  but  to  the  nominees  of  the 
London  and  Globe,  which  company  had  pre- 
viously, and  with  a  view  to  the  formation  and 
establishment  of  the  Standard  Company,  bought 
up  these  shares  upon  advantageous  terms  for  the 
benefit  of  the  Standard  Company.   The  London 
and  Globe  wire  the  avowed  promoters  of  the 
Standard  Company,  as  appears  by  the  prospectus, 
and  it  lias  been  suggested  that,  notwithstanding 
the  statement  in  the  prospectus   that  there 
were  no  promoter's  profits  in  any  shape  or 
form  whatever,  the  London  and  Globe  Com- 
pany did,  by  reason  of  this  transaction,  indi- 
rectly  obtain   a  secret  profit  or  advantage. 
Upon  investigation  and  consideration  of  the  facta 
in  reference  to  this  transaction,  1  am  convinced 
that  there  is  no  foundation  for  this  suggestion. 
In  my  opinion,  the  misstatement,  such  as  it  is,  wa* 
not  made  intentionally,  but  was  an  accidental 
inaccuracy,  which  in  no  way  ought  to  have 
influenced  or  did  influence  either  of  the  plaintiffs 
in  subscribing  for  shares  in  the  company.   If  the 
precise  facts  as  to  the  acquisition  of  these  deferred 
shares  in  the  Austin  Friars  Syndicate  had  been 
set  forth  with  perfect  exactness  they  would  not, 
in  my  opinion,  nave  been  calculated  to  deter,  and 
would  not  have  deterred,  either  of  the  plaintiffs 
from  taking  shares.   I  have  not  the  slightest 
doubt  that  each  of  the  plaintiffs  would  have  sub- 
scribed for  his  fifty  share*,  and  risked  his  501.  in  the 
concern  all  the  same.   That  is  to  say,  I  hold  this 
misstatement  not  to  have  been  material,  or,  in 
other  words,  that  the  plaintiffs  have  not  sustained 
any  loss  or  damage  by  reason  of  this  untrue  or 
inaccurate  statement  in  the  prospectus.  The 
principal  misstatement  which  is  alleged,  and 
which  I  will  next  consider,  is  under  the  heading 
of  "  Share  Department,"  and  is  to  the  effect  that 
in  furtherance  of  the  object  of  the  company  the 
directors  nave  already  acquired  large  holdings  in 
various  promising  companies,  including  British 
America,  Le  Roi,  and  London  and  Globe,  and  bo 
on.  Now,  having  regard  to  what  took  place  in  the 
Court  of  Appeal  in  the  case  of  McConnel  v.  Wright 
(ubi  tup.)  already  mentioned,  I  was  not  asked 
npon  this  occasion  to  decide  or  consider  any 

ration  with  respect  to  the  company's  holding — 
t  is,  the  Standard  Company's  holding— in 
British  America  shares.  But  the  real  contest  was 
in  reference  to  the  shares,  roundly  200,000  in 


number,  in  the  London  and  Globe,  which  admit- 
tedly were  referred  to  in  this  paragraph  of  the 
prospectus,  and  which  are  the  subject  of  a  minute 
under  date  the  25th  May  1899  in  the  directors' 
minute-book  of  the  London  and  Globe.  That 
minute  is  as  follows : — "  Resolved :  That  the 
allotment  of  11*9,91*3  shares  in  this  corporation  at 
par  to  the  Standard  Exploration  Company  be, 
and  is.  hereby  confirmed.  The  distinctive  numbers 
being  "  so  and  so.   It  is  curious  that  the  date  of 
this  minute  is  referred  to  in  the  judgment  of  the 
judges  of  the  Court  of  Appeal  as  being  the  27th 
May,  two  days  later  than  it  really  was.  Upon  the 
25th  May  1899,  if  not  before,  these  shares  were 
acquired  by  the  Standard  Company.  But  this  was 
two  days  after  the  plaintiff  De  La  Cour  received 
notice  of  the  allotment  of  the  fifty  shares  which 
he  subscribed  for,  and  four  days  after  the  plaintiff 
Trecbmann  received  the  similar  notice  in  respect 
of  his  fifty  shares;  for  the  application  of  the 
plaintiff  De  La  Cour  for  sbaree  is  dated  the  18th 
Slay,  and  the  notice  of  allotment  the  22nd  May, 
and  the  application  of  the  plaintiff  Trecbmann  is 
dated  the  17th  May.  and  the  notice  of  allotment 
to  him  the  20th  May.     Each  of  the  plaintiffs 
lived  in  the  country,  and  presumably  would  receive 
his  notice  of  allotment  upon  the  day  after  it 
bore  date.   The  form  of  the  minute  of  the  25th 
May  suggests  that  there  had  been  a  previous  allot- 
ment, either  informal  or  otherwise  questionable,  for 
some  reason  or  other.  For  my  own  part,  I  think  that 
Mr.  Whitaker  Wright,  under  the  power  which  a 
previous  minute  conferred  upon  him,  had  in  some 
way  affected  to  make  this  allotment,  but  it  being 
suggested,  and  not  without  reason,   that  his 
power  to  allot  did  not  authorise  any  allotment 
except  to  shareholders  in  the  London  and  Globe, 
it  was  thought  advisable  to  have  a  formal  con- 
firmation of  the  allotment  to  the  Standard 
Company.   It  was  proved  before  me  that  the 
minute-books  of  the  two  companies  concerned 
were  ill-kept ;  important  business  was  often  done 
in  fact,  and  given  effect  to  in  the  account-books 
of  the  company,  without  any  entry  concerning  it 
appearing  in  the  minute-books.  Now,  the  London 
and  Globe  Company  were  the  promoters  of  the 
Standard,  and  issued  the  prospectus,  thereby 
stating,  as  the  fact  was,  that  the  directors  of  the 
London  and  Globe  were  authorised  to  offer,  and 
did  offer,  the  Bhares  of  the  Standard  for  subscrip- 
tion on  the  terms  of  that  prospectus,  one  of  which 
was,  in  effect,  that  the  Standard  Company  had 
acquired   a  holding  of  (in    round  numbers) 
200,000    shares   in   the  London    and  Globe. 
Three  of  the  directors  of  the  London  and  Globe 
were   also  directors  of  the  Standard.  There 
had  been  a  general  understanding  all  along 
that  the  Standard  should  have  these  shares, 
and  that  they  were  reserved  for  that  com- 
pany ;  and  under  the  circumstances  it  is  difficult 
to  see  how  it  would  have  been  possible,  after  the 
allotment  of  the  shares  of  the  Standard,  for  the 
London  and  Globe  to  resile  from  the  position  that 
the  Standard  had  or  must  have  these  200,000 shares 
in  the  London  and  Globe.  In  my  opinion,  upon  the 
evidence  before  me,  it  was  practically  certain, 
upon  the  23rd,  and  even  upon  the  21st  May  18£*y, 
that  these  London  and  Globe  shares  would  be, 
if  they  had  not  already  been,  acquired,  or  at  least, 
that  the  acquisition  of  these  shares  was  practically 
secured,  and  such  acquisition  was  certainly  per- 
fected on  the  25th  May,  if  not  before.   I  cannot 
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think  that  the  allotment  of  these  200,000  shares 
to  the  Standard  at  par  was  any   breach  of 
duty  on  the  part  of  the  directors  of  the  London 
and  Globe,  although  the  shares  that  had  been 
issued  of  that  company  were  then  saleable  at  a 
premium.   As  Lord  Davey  obserres  at  p.  480 
of  the  Appeal  Cases,  1902 :  "I  am  not  aware  of 
any  law  which  obliges  a  company  to  issue  its 
shares  above  par  because  they  are  saleable  at  a 
premium  in  the  market.   It  depend*  on  the  cir- 
cumstances of  each  case  whether  it  will  be 
prudent,  or  even  possible  to  do  so,  and  it  is  a 
question  for  the  directors  to  decide,"  and  I  may 
add  that  in  this  particular  case  the  London  and 
Globe  were  the  promoters  of  the  Standard,  and 
Lad  a  direct  pecuniary  interest  in  the  formation 
and  success  of  that  company.   In  such  an  action 
as  this— that  is  to  say,  under  the  Directors' 
Liability  Act — it  is  an  essential  factor  that  the 
plaintiff  should  prove  substantial  damage,  the 
measure  of  which  is  well  settled  to  be  the  differ- 
ence between  the  price  paid  by  the  plaintiff  for 
his  shares  and  their  real  value  at  the  date  of  the 
allotment  being  posted  to  or  reaching  him,  and 
as  a  matter  of  convenience  the  date  is  taken  to  be 
that  of  the  day  after  the  posting  of  the  notice  of 
allotment.   See  judgment  in  Cackett  v.  Keswick, 
affirmed  by  Court  of  Appeal  (87  L.  T.  Rep.  11  ; 
(1902)  2  Ch.  456).   Now  in  the  case  of  McConnel  t. 
Wright  (ubi  tup.),  which  was  an  action  by  another 
shareholder  against  another  director,  in  respect 
of  the  very  prospectus  in  question  here,  it  was 
held  by  the  Court  of  Appeal  upon  similar,  but  not 
the  same,  materials  as  are  before  me,  that  there 
was  a  material  misrepresentation  in  the  prospectus 
with  respect  to  the  acquisition  of  the  Standard 
Company's  holding  in  the  London  and  Globe,  and 
that,  having  regard  to  such  misrepresentation 
and  to  the  subsequent  liquidation,  there  was 
sufficient  evidence  of  substantial  damage  to  the 
plaintiff.    Under  the  circumstances,  I  do  not 
consider  myself  free  to  decide  otherwise  in  the 
present  case,  though  I  am  perhaps  not  technically 
bound  to  do  so.   Therefore,  out  of  deference  to 
the  Court  of  Appeal,  I  hold  that  there  was  a 
material  misrepresentation  in  the  prospectus  with 
reference  to  the  acquisition  of  the  London  and 
Globe  shares,  and  that  there  is  sufficient  evidence 
of  damage  to  each  of  the  plaintiffs  by  reason  of 
such  misrepresentation,  although  at  the  same 
time  I  think  I  am  bound,  in  justice  to  the  defen- 
dants, to  say  that  I  probably  should  have  come 
to  a  different  conclusion  if  I  had  been  at  liberty  to 
follow  my  own  opinion.    Now,  with  reference 
to  the  several  other  companies  mentioned  in  the 
prospectus  under  the  head  of  "  Share  Depart- 
ment," it  is  probably  not  very  material  to  consider 
when  the  shares  or  holdings  in  them  were  actually 
acquired.    I  think  it  is  sufficient  to  say  that  the 
plaintiffs  have  not  satisfied  me  that  the  holdings 
in  each  companies  were  not  all  acquired  by  the 
date  upon  which  the  respective  notices  of  allot- 
ment were  posted  to  the  plaintiffs.    It  was  decided 
in  the  case  of  Ship  v.  CrottkiU  (22  L.  T.  Rep.  365 ; 
10  Eq.  73)  that  it  a  statement  in  a  prospectus, 
although  untrue  at  the  time  the  prospectus  was 
issued,  be  true  at  the  time  of  the  application  for 
shares,  the  applicant  cannot  maintain  an  action 
for  damages  in  respect  of  misrepresentations  by 
such  untrue  statement,  and  I  am  not  aware  that 
this  decision  has  ever  been  questioned.   And  it 
would  probably  be  held  that  the  same  result 


would  follow  if  the  statement  in  question  was  true 
at  the  date  of  the  notice  of  allotment.  Assuming, 
however,  as  was  held  in  McConnel  v.  Wright  (ubi 
•up.),  that  these  shares  in  the  London  and  Globe 
had  not  been  acquired  on  the  23rd  or  21st  May 
1899,  and,  in  fact,  were  not  acquired  before  the  25th 
of  that  month,  the  question  arises  whether  the 
defendants  believed,  and  had  reasonable  ground 
for  believing,  that  the&e  shares  had  been  acquired, 
or  that  their  acquisition  was  so  secured  as  to 
justify  the  statement  in  the  prospectus  so  far  as 
the  London  and  Globe  shares  were  concerned. 
The  question  is  not  whether  the  defendants  exer- 
cised extreme  caution  and  thoroughly  investigated 
the  truth  of  all  the  several  statements  of  the 
prospectus,  whether  they  were  capable  and  experi- 
enced financiers,  whether  they  were  wise  or 
foolish,  or  what  were  the  motives  which  influenced 
them  in  becoming  directors  ;  but  simply  whether 
they  had  reasonable  ground  for  believing  that 
these  London  and  Globe  shares  had  been  acquired 
by  the  Standard  Company.    Upon  consideration 
of  the  defendants'  own  evidence  and  that  of  the 
other  witnesses  called  on  their  behalf,  I  think, 
upon  the  whole,  it  would  be  wrong  to  conclude 
that  the  defendants  had  not  reasonable  ground 
for  believing  the  statements  in  the  prospectus 
under  the  bead  of  "Share  Department,"  the 
correctness  of  which  is  questioned  by  the  plaintiffs, 
and  in  particular  as  to  the  holding  of  200,000 
s ha r es  in  the  London  and  Globe,  to  be  true.  If 
I  am  right  in  this  the  defendants  are  excused 
from  all  liability  under  the  Directors'  Liability 
Act.   But,  unfortunately  for  the  defendants,  this 
does  not  dispose  of  the  whole  cass.  There 
remains  the  question  of  non-compliance  with  the 
provisions  of  sect.  38  of  the  Companies  Act  1867. 
It  is  contended  that  the  prospectus  must  be 
deemed  to  be  fraudulent  by  reason  of  the  omission 
to  state  therein  the  dates  and  the  names  of  the 
parties  to  various  contracts.    ^His  Lordship 
specified  the  contracts  referred  to,  including  an 
agreement  dated  the  i!"th  Oct.  1898  between  the 
London  and  Globe  Finance  Corporation  Limited 
and  the  Standard  Exploration  Company  Limited, 
and  continued :]    Now,    in    order  to  entitle 
the  plaintiffs  to  establish  any  liability  on  the 
defendants  in  respect  of  the  omission  to  specify 
any  of  these  contracts,    it    must  be  shown, 
among  other  things,  that  the  contracts  were 
material  to  be  known,  although  the  Act  requires 
only  the  dates  and  parties  to  be  stated,  and 
that  the  plaintiff  had  not  notice  of  them ;  or, 
in  other  words,  that  the  plaintiff  took  his  shares 
upon  the  faith  of  there  being  no  such  contract, 
and  without  having  by  a  valid  agreement  waived 
the  right  he  would  otherwise  have  had  under  the 
section.    Further,  no  plaintiff  can  recover  unless 
it  be  shown  that  he  has  sustained  damage  by 
taking  the  shares  on  the  faith  of  tbe  prospectus. 
This  is  an  essential  factor.   In  other  words,  it 
must  be  shown  that  the  real  value  of  the  shares 
on  the  day  when  he  received  the  notice  of  allot- 
ment was  leas  than  the  sum  which  be  paid  for 
them.    Now,  again,  in  dealing  with  this  part  of 
this  case  I  am  not  free,  I  think,  to  act  on  my  own 
opinion,  whatever  it  may  be,  but  am  compelled  to 
follow  the  decision  cf  the  Court  of  Appeal  upon 
this  same  prospectus  in  McConnel  v.  H  right  (ubi 
tup.).   Their  Lordships  then  held  that  the  agree- 
ment cf  the  27th  Uct.  1898  waB  a  material  con- 
tract, and  that  by  reason  of  its  omission  the 
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prospectus  was  to  be  deemed  to  be  fraudulent  I 
do  not  see  my  way,  upon  such  a  question  as  this 
— riz.,  the  materiality  of  the  contract— to  decide 
otherwise  than  in  accordance  with  the  Court  of 
Appeal.  In  other  words,  I  am  compelled  to  hold 
that  the  date  and  names  of  the  parties  to  the 
agreement  of  the  27th  Oct.  1898  ought  to  have 
been  specified  in  the  prospectus;  and  further, as 
I  assume,  the  Court  of  Appeal  must  have  con- 
sidered that  Buch  omission  was  not  validly  waived 
by  the  waiver  clause  in  the  application  for  shares 
coupled  with  the  statement  upon  the  same  subject 
in  the  prospectus.  I  have  already  said  that  I 
must  follow  the  Court  of  Appeal  in  its  decision, 
that,  having  regard  to  the  subsequent  winding-up, 
and  the  few  days'  delay  in  the  acquisition  of  the 
London  and  Globe  shares,  there  was  sufficient 
evidence  to  show  that  the  plaintiffs  hud  sustained 
loss  or  damage  entitling  them  to  relief,  although 
what  the  real  value  of  the  shares  was  at  the  time 
of  allotment  appears  to  me  to  be  wholly  unascer- 
tained. The  result  is,  therefore,  that  in  this  court 
there  must  be  judgment  for  each  of  the  plaintiffs 
in  terms  which  I  will  state  on  the  ground  of  the 
omission  to  specify  the  date  and  names  of  the 
parties  to  the  agreement  of  the  27th  Oot.  1898. 
As  to  the  other  contracts,  I  think  that  the 
plaintiffs  either  had  notice  of  them  or  waived 
their  rights  under  the  38th  section  of  the  Act  of 
1867.  I  think  they  did  not  subscribe  for  or  take 
their  shares  upon  the  faith  of  there  being  no  such 
contracts. 

The  form  of  order  in  the  action  of  De  la  Cour 
v.  Clinton  was  as  follows:  "Declare  that  the 
prospectus  of  the  Standard  Exploration  Company 
Limited  in  the  pleadings  mentioned  must  be 
deemed  fraudulent  on  the  part  of  the  defendant 
within  the  meaning  of  sect.  38  of  the  Companies 
Act  1867  by  reason  of  it  not  having  specified  the 
date  of  and  names  of  the  parties  to  the  contract 
dated  the  27th  Oct.  1898,  and  the  court  doth 
ord3r  and  adjudge  the  same  accordingly.  And 
the  court  doth  order  that  an  inquiry  be  made 
wliat^sum  by  way  of  compensation  ought  to  be 
awarded  to  the  plaintiff  for  the  lots  or  damage 
suffered  by  him  by  reason  of  his  having  taken 
fifty  shares  of  11.  each  in  the  same  company  on 
the  faith  of  such  prospectus,  having  regard  to  the 
price  paid  by  him  for  the  said  fifty  shares  and 
the  real  value  of  such  shares  on  the  23rd  May 
1899  (the  day  after  the  date  of  the  allotment)." 

The  form  of  order  in  the  action  of  Trechmann 
v.  Calthorpe  was  the  same  as  above,  except  that 
the  day  after  the  date  of  allotment  was  the  21st 
May  1899.  not  the  2,'Ird  May  1899. 

Solicitors  for  the  plaintiffs,  Jester  and  Danger. 

Solicitors  for  the  defendants,  Burn  and 
Berridge. 


KING'S  BENCH  DIVISION. 
March  2d,  30,  and  April  13. 
(Commercial  Court,  before  Bioham,  J.) 
Basse  and  8elve  v.  Bank  of  Australasia,  (a) 
Bank— Credit  againtt  production  of  documents 
—Certificate    of  analysis  —  Fraudulent  mis. 
representation — Duties  and  liabilities  of  bank. 

A  bank  was  authorised  to  advance  a  sum  againtt 
production  of  documents.    The  mandate  teas  as 

(a)  Reported  by  W.  TsivoETcaro-S,  Ktq.,  B*rri«t«r.»uUw. 
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follows  :  "  Negotiate  drafts  of  A.  O.  at  sight  on 
D.  Bank  (Berlin)  London  agency  p.  800J. 
account  B.  S.  (against)  bill  of  lading,  policy  of 
insurance  and  certificate  analysis  from  Dr.  H. 
(/or)  100  tons  cobalt  ore  aiialysis  not  less  than 
5  per  cent,  protoxide  shipped  by  steamer  (to) 
Europe.    Credit  expires.  ..." 

A.  0.  intended  to  ship  worthless  ore,  and  in  the 
bill  of  lading  it  was  described  as  "P.M.  2680 
bags  containing  100  tons  cobalt  ore."  A  policy 
of  insurance  was  also  effected. 

A  sample  of  sound  ore  was  submitted  for  analysis, 
which  analysis  the  bank  refused  to  accept,  as  the 
certificate  did  not  refer  to  the  bill  of  lading 
goods. 

A.  0.  then  marked  the  sample  as  the  bill  of  lading 

quantity  was  described. 
The  analyst  gave  a  second  certificate,  which  was  as 

follows :  "  Sample  of  cobalt  ore  marked  '  P.M. 

"2680  bags  representing  100  tons  '  received  from 

you  on  the  I2lh  July  gave  the  following  results  : 

414  per  cent,  cobalt,  equal  to  5*27  per  cent. 

cobalt  protoxide  in  tlie  dry  ore ;  9*25  per  cent. 

moisture. 

On  producing  the  second  certificate  the  bank  paid 
A.  0.  800J. 

Subsequently  A.  0.  was  convicted  of  obtaining 
that  money  by  fraudulent  misrepresentation. 

Held,  that  the  certificate  on  its  face  was  regular 
and  came  within  the  meaning  of  the  mandate, 
and  there  was  no  duty  on  the  bank  to  see  to  the 
sampling.  The  bank  was  entitled  to  assume 
that  the  analyst  had  acted  skilfully  in  making) 
the  analysis. 

Action  to  recover  from  the  defendants  800?.  for 
damages  for  breach  of  duty  in  not  acting  in 
accordance  with  instructions,  and,  alternatively, 
for  having  negligently  performed  their  duty  to 
the  plaintiffs. 

The  facts  appear  in  the  considered  judgment. 

Rufus  Isaacs,  K.C.  and  A.  B.  Cane  for  the 
plaintiffs. 

J.  A.  Hamilton,  K.C.  and  R.  W.  Coventry  for 
the  defendants. 

Ulster  Bank  v.  Synnott  (1871,  5  Ir.  Rep.  Eq. 
595),  Woods  v.  Thiedemann  (1  Hurlst.  &  Colt. 
Exch.  Rep.  478),  and  Ireland  v.  Livingstone  (27 
L.  T.  Rep.  79  ;  L.  Rep.  5  H.  L.  416)  were  referred 
to. 

Bioham,  J.— This  action  is  brought  by  the 
plaintiffs  to  recover  from  the  defendants  a  sunx 
of  800?.,  paid  by  the  plaintiffs  to  the  defendants 
upon  a  consideration  which  is  said  to  have  wholly 
failed;  or,  in  the  alternative,  to  recover  the  like 
sum  as  damages  for  breach  of  contract.  The 
facts  are  as  follows  :  The  plaintiffs  are  manufac- 
turers carrying  on  their  business  in  Prussia.  The 
defendants  are  an  English  banking  company 
with  an  agency  in  Sydney,  N.S.W.  In  May  1902; 
the  plaintiffs  agreed  to  buy  of  a  correspondent  of 
theirs  at  Sydney  named  Oppenheimer  100  tons  of 
cobalt  ore  at  8?.  per  ton.  The  ore  was  to  be  shipped 
by  steamer  to  Europe  and  was  to  be  paid  for  by 
cash  against  shipping  documents  in  Sydney.  The 
shipping  documents  were  to  consist  of  (1)  the  bill 
of  lading,  (2)  a  policy  of  insurance,  and  (3)  a 
certificate  of  analysis  by  a  local  chemist  named 
Helms  showing  at  least  5  per  cent,  protoxide. 
This  contract  having  been  made,  it  became 
necessary  for  the  plaintiffs  to  find  a  means  by 
which  Oppenheimer  could  get  payment  in  Sydney 
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in  exchange  for  the  documents.  They  accordingly 
put  themselves  into  communication  with  their 
bunkers  in  Berlin — the  Deutsche  Bank.  This 
bank  has  no  branch  in  Sydney,  and  therefore,  by 
letter  dated  the  14th  May  1902.  they  in  their  turn 
gave  instructions  to  the  defendant  bank  in 
London  to  open  the  credit  required.  The  letter 
is  in  the  following  terms  . 

Berlin,  May  14,  1902.— Bank  or  Australasia,  London, 
E.C.,  4.  Threadneedle-street.— Dear  Sir*,— Onr  friends 
Messrs.  Basse  and  Selve,  Altcna,  inform  us  that  they 
have  initraoted  the  firm  A.  Oppenbeimer  at  Sydnoy  by 
mail  of  the  -1th  April  to  ship  for  them  1<h.i  tons 
cobalt  ore  at  Si.  per  ton  by  steamer  to  Europe,  and  they 
now  wish  to  open  a  credit  by  cable  in  favour  of  A. 
Oppenheimer,  Sydney,  for  the  above  shipment.  The 
credit  shall  be  available  until  the  15th  Jnne  next  against 
production  of  tbe  following  documents  for  100  tons 
cobalt  ore — vie.  (1)  B  lading-  in  full  net.  and  (2)  insur- 
ance policy,  per  steamship  to  Europe ;  (3)  certificate  of 
analysis  by  the  chemist  Dr.  Helms  showins  an  Analysis 
of  at  least  5  per  cent,  protoxide.  We  therefore  beg  to 
request  you  by  tbe  present  to  instruot  your  Sydney 
branch  by  cable  to  negotiite  Mr.  A.  Oppenheimer's  sight 
drafts  upon  our  London  agency  up  to  tbe  extent  of  Si»01., 
•ay,  eight  hundred  pounds,  if  accompanied  by  the  docu- 
ments specified  overleaf,  drafts  and  documents  not  to 
be  issued  later  than  the  15th  June,  and  provided  that 
tbe  certificate  of  the  chemist  Dr.  Helms  shows  the 
analysis  required  before.  If  possible  we  would  suggest 
that  your  telegram  to  Sydney  be  kept  in  about  the  form 
stated  on  tbe  inolosure,  but,  of  course,  we  do  not  wish 
to  influence  yon  should  you  have  different  cable  arrange- 
ments with  your  branches  as  long  as  all  particular*  are 
observed.  The  reason  why  wo  suggest  a  certain  form 
for  yoar  cable  is  because  tbe  inolosed  one  has  been 
approved  of  by  our  clients.  We  should  foul  obliged  if 
you  would  forward  us  a  true  copy  of  the  cable  which 
you  have  dispatched  to  Sydney,  and  request  you  to  apply 
for  yoar  cable  expenses  to  onr  London  office. — We  are, 
dear  Sirs,  yours  faithfully,  Deutsche  Bank. 
The  inclosed  form  was  as  follows  : 

Bank  of  Australasia,  London,  E.C.  Telegram  to  your 
London  office.  Negotiate  tho  sight  drafts  of  .  .  . 
cpon  the  Deutsche  Bank  (Berlio)  London  agency  up  to 
tbe    amount   of  drawn    for   account  of 

.  .  .  accompanied  by  the  following  dooumcnts  .  .  . 
for  .  .  .  shipped  by  steamer  to  Europe  available 
until    .  under  advioe  to  payee.    A.  Oppsnheimer 

S001.  Basse  Selvo,  B  /  lading  full  set.  Insurance  policy. 
Certificate  of  analysis  from  Dr.  Hslms.  100  tons 
cobalt  ore,  analysis  not  leas  that  5  per  cent,  protoxide, 
Jane  15. 

On  the  same  day  the  Deutsche  Bank  wrote  to 
the  plaintiffs,  advising  them  of  what  they  had 
done.    The  letter  is  as  follows  : 

Berlin,  May  11,  1902.— Messrs.  Basse  and  Salve, 
Altona. — We  received  yonr  favour  of  the  13  th,  and  note 
therefrom  that  you  declare  your  agreement  with  the 
essential  points  in  the  framing  of  tho  telegram  to  our 
correspondents  in  Sydney  with  regard  to  crediting  the 
firm  A.  Oppenbeimer,  Sydney,  for  a  shipment  of  100 
tons  cobalt  ore  at  81.  per  ton  per  steamer  to  Europe. 
As  you  write  us  there  should  be  mentioned  in  the  tele 
Kxam  by  means  of  which  the  said  credit  in  Sydney  is 
opened  that  the  certificate  should  be  made  out  by  Dr. 
Helms  in  Sydney,  and  that  tbe  ore  must  show  a  con- 
tents of  5  per  oent.  protoxide  according  to  the  chemical 
formula  CO.  (it  was  nut  intended,  we  presume,  that  this 
prescription  is  to  be  introduced  into  the  telegram,  it 
would  probably  not  be  understood  at  all  by  our  corre- 
spondents); on  the  Other  hand,  prescriptions  ropurdinj? 
the  hnmid  contents  of  the  or*  should  not  be  given. 
Furthermore,  we  noted  from  our  telephonic  conversation 
of  to-day  that  the  credit  should  be  framed  as  valid  until  I 


the  15th  Jnne  of  this  year.  We  have  consequently,  in 
conformity  with  this,  written  to-day  to  the  Bank 
of  Australasia,  London,  requesting  them  to  tele- 
graph their  branch  in  Sydney — the  telegram  to 
Sydney  goes,  as  usual,  for  your  account  and 
risk — to  negotiate  the  drafts  drawn  upon  our  London 
agency  by  tbe  firm  A.  Oppenheimer,  Sydney,  up  to  the 
amount  of  800/.  at  sight,  eight  hundred  pounds  sterling, 
accompanied  by— (1)  Bill  of  lading  full  seta  of  100  tons 
cobalt  ore,  shipped  per  steamer  to  Europe ;  (2)  insur- 
ance policy  :  (3)  certificate  by  Dr.  Helms  of  a  contents 
of  at  least  5  per  cent,  protoxide  in  the  ore,  drafts  and 
documents  not  to  date  later  tlian  tbe  15th  June  of  this 
year.  We  have  also  requested  the  Bank  of  Australasia, 
London,  to  send  us  an  exact  translation  of  the  relative 
telegrams,  and  will  send  you  same  immediately  on 
receipt.  For  the  cabling  expenses,  as  well  as  for  the 
resulting  drafts  of  Mr.  A.  Oppenheimer,  Sydney,  in  con- 
sequence of  this  credit  we  reserve  to  ourselves  to  debit 
you  under  advice.  Yon  yourselves  will,  as  you  have 
confirmed  to  us  to-day  by  telephone,  cable  Mr.  A. 
Oppenheimer  about  this— i.e.,  that  the  above  oredit  with 
tbe  Bank  of  Australasia,  Sydney,  is  opened,  and  inform 
him  that  he  should  hand  in  tbe  drafts  and  the  requisite 
documents  to  the  said  bank.— We  are,  Ac,  Deutsche 
Bask. 

On  the  16th  May  tbe  defendant  bank  accordingly 
telegraphed  to  their  Sydney  branch,  and  wrote 
to  the  Deutsche  Bank,  sending  a  copy  of  the 
telegram.   The  letter  iB  as  follows : 

Bank  of  Australasia,  4,  Tbreadneedle-street,  London, 
E.C,  May  1C,  1902.— The  Dentaohe  Bank,  Berlin. — 
Dear  Sirs, — In  accordance  with  your  request  by  letter 
of  14th  instant,  we  have  dispatched  a  telepniphio 
message  (using  our  cypher  code  as  required)  to  our 
branoh  at  Sydney,  translating  as  follows :  "  Negotiate 
drafts  of  A.  Oppenheimer  at  sight  on  Deutsche  Biuk 
(Berlin)  London  agenoy  p.  8»0i.  account.  Basse  Selve 
(against)  bill  of  lading,  policy  of  insurance  and  cer- 
tificate analysis  from  Doctor  Helms  (for)  100  tons  cobalt 
ore  analysis  not  less  thaa  5  per  oent.  protoxide  shipped 
by  steamer  (to)  Europe.  Credit  expires  on  June  15." 
Tnia  message  has  been  sent  on  the  understanding  that 
it  is  entirely  at  your  risk  in  all  respects,  and  that  we 
are  not  liable  for  the  consequences  of  any  delay,  mis- 
take, or  omission  which  may  happen  in  its  transmission. 
As  requested  by  you, -II.  10*.  for  the  cost  of  our  tele- 
gram shall  be  collected  from  your  London  agency.  Our 
Sydney  branch  will  advise  Mr.  Oppenheimer  in  the 
usual  course. — Your  obedient  servant,  W.  O.  Usshke, 
pro  Manager. 


The  telegram  which  is  set  out  in  this  letter  < 
stituted  the  mandate  to  the  defendants,  and  it  is 
for  carelessly  parting  with  the  money  to  Oppen- 
heimer without  properly  attending  to  the  terms 
of  the  mandate  that  the  action  is  brought.  In 
the  following  July  (to  which  date  the  credit  in 
the  meantime  had  been  extended)  Oppenheimer 
sent  alongside  a  ship  at  Sydney  a  quantity  of 
cobalt  ore,  and  obtained  for  it  a  bill  of  lading 
dated  the  21st  July,  in  which  the  parcel  was 
described  as  "  PM.  2680  bags  containing  100 
ton9  cobalt  ore/'  He  also  took  out  a  policy  of 
insurance  on  the  goods.  On  or  about  tbe  12th 
July  he  left  with  the  chemist  Helms  a  packet  of 
ore  with  instructions  that  it  should  be  analysed. 
This  sample  Helms  accordingly  analysed,  and  on 
the  17th  July  handed  the  certificate  to  Oppen- 
heimer.  It  is  as  follows : 

Dr.  Helms,  M.A.,  F.C.S.,  Consulting  and  Analytical 
Chemist,  8,  Bridge-street,  Sydney,  July  17,  1902. — 
Adolphns  Oppenheimer,  Esq.,  Box  1229  G.P.O.— Dear 
Sir,— The  sample  of  cobalt  ore  received  from  you  on 
the  12th  July  gave  the  following  results :  4  14  ] 
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oobalt,  equal  to  527  per  cent,  cobalt  protoxide  in  the 
dry  ore  ;  9'25  per  cent,  inoieture.— Youre  faithfully,  A. 
Hklhb. 

Furnished  with  these  three  documents — the  bill 
of  lading,  the  policy,  and  the  certificate — Oppen- 
heimer  on  the  22nd  July  went  to  the  defendant 
bank  and  asked  for  his  money,  JS'H)f.  The  bank 
manager  examined  the  documents  and  pointed 
out  to  Oppenheimer  that  there  was  nothing  on 
the  face  of  the  certificate  to  connect  it  with  the 
goods  mentioned  in  the  bill  of  lading,  and  he 
refused  to  pay  the  money  nntil  the  certificate  was 
put  right  Oppenheimer  then  returned  to  Helms 
and  marked  the  sample  packet  "  P.M.  iltiSO  bags 
representing  100  tons,"  and  asked  Helms  for  a 
fresh  certificate,  which  Helms  accordingly  gare 
him.  The  fresh  certificate  is  in  the  following 
terms : 

Dr.  Helms,  M.A.,  F.C.8.,  Consulting  and  Analytical 
Chemist,  8,  Bridge Btreet.  Sydney,  Jnly  1",  1902.— 
Adolphua  Oppenheimer,  Esq,  Box  1221)  G.P.O.— Dear 
8ir ,— The  sample  of  cobalt  ore  marked  "  P.M.  2680 
bags  representing  100  tons  "  received  from  yon  on  the 
12th  Jnly  <tave  the  following  remits :  V  H  per  eent.  cobalt, 
equal  to  5*27  per  cent,  cobalt  protoxide  In  the  dry  ore ; 
9*25  per  cent,  moisture. — Yonrs  faithfully,  A.  Helms. 

With  this  second  certificate  Oppenheimer  again 
visited  the  bank.  The  bank  managerespressed  him- 
self satisfied ;  took  the  documents ;  obtained  from 
Oppenheimer  his  draft  at  sight  on  the  Deutsche 
Bunk  for  8001.,  and  gave  to  Oppenheimer  that 
amount,  less  the  bank's  charge  for  the  business 
— a  small  sum  of  a  quarter  or  a  half  per  cent. 
In  due  course  the  bill  was  forwarded  to  London, 
and  on  the  following  30th  Aug.  it  was  paid  by  the 
Deutsche  Bank  no  doubt  with  money  provided 
for  the  purpose  by  the  plaintiffs.    Very  shortly 
after  parting  with  the  money  the  defendants  ;n 
Sydney  discovered  that  Oppenheimer  had  been 
guilty  of  a  trick.   The  ore  which  had  been  sent 
down  to  the  ship  was  worthless,  whereas  the 
sample  which  be  had  taken  to  Helms,  and  which 
was  supposed  to  represent  th 9  bulk,  was  good,  and 
answered  to  the  requirements  of  his  contract 
with  the  plaintiffs.   On  the  15th  Aug.  the  defen- 
dants by  cable  advised  the  Deutsche  Bank  of  the 
fraud.    Subsequently  Oppenheimer  was  prose- 
cuted in  Sydney  for  obtaining  the  8001.  from  the 
defendants  by  fraudulent  misrepresentation,  and 
being   convicted   was   sentenced   to  eighteen 
months'   imprisonment.     The   ore  was  never 
put  on  board  ship  ;  it  was  not  worth  the  cost  of 
carriage.  Thus  tbe  plaintiffs,  who  have  paid  8001., 
nave  received  nothing  for  their  money.  They  now 
seek  to  make  the  defendants  responsible  for  the 
loss,  on  the  ground  that  in  paying  the  money  to 
Oppenheimer  in  exchange  for  the  false  certificate 
they  failed  or  neglected  to  observe  the  terms  of 
their  mandate.    The  defendants  resist  the  claim 
on  three  grounds.   First,  they  say  that  they  have 
properly  performed  the  orders  given  to  them ; 
secondly,  they  say  there  is  no  privity  of  contract 
between  themselves  and  tbe  plaintiffs — in  other 
words,  they  contend  that  their  employers  were 
the  Deutsche  Bank  and  no  one  else;  and, thirdly, 
they  say  that  the  plaintiffs  have  repaid  the  800c. 
with  full  knowledge  of  all  the  facts  and  cannot, 
therefore,  now  recover  back  the  amount.   It  is 
only  necessary  for  me  to  deal  with  the  first  of 
these  contentions,  for  I  think  tbe  defendants  are 
entitled  to  succeed  upon  it.    What  was  the 
mandate  to  the  defendants  ?   It  was  to  pay  to 


Oppenheimer  8091.  in  exchange  for  certain  docu- 
ments which  Oppenheimer  was  to  bring  to  them. 
Oppenheimer  was  intrusted  by  the  plaintiffs  to 
obtain  these  documents.  It  was  he  who  was  to 
get  the  bill  of  lading  from  the  shipowner ;  it  was 
he  who  was  to  get  the  insurance  policy  from  the 
underwriter ;  and  it  was  he  who  was  to  get  tbe 
certificate  of  analysis  from  Dr.  Helms.  With 
this  part  of  the  business  the  defendants  bad 
nothing  whatever  to  do ;  their  duties  did  not  begin 
until  Oppenheimer  brought  the  documents  to  them. 
What  those  duties  then  were  iB,  in  my  opinion, 
quite  plain.  The  defendant*  were  in  tbe  first 
instance  to  see  that  they  dealt  with  the  right 
man ;  this  they  had  to  do  at  their  own  peril.  If 
they  had  parted  with  the  money  to  someone  who 
was  not  in  fact  the  man  indicated  in  the  mandate 
they  could  not,  I  think,  have  required  tbe  plain- 
tiff* to  repay  the  amount ;  and  it  won  Id  not  have 
mattered  bow  careful  they  might  have  been  in 
making  their  inquiries.  But  once  they  were  in 
touch  with  tbe  right  man  the  defendant*'  only 
remaining  duty  was  to  see  that  the  documents 
which  he  brought  purported  on  their  face  to  be 
the  documents  described  in  the  mandate.  It  was 
no  part  of  their  duty  to  verify  the  genuineness  of 
the  documents ;  tbe  duty  was  not  cast  upon  them 
of  making  inquiries  at  the  office  of  tbe  ship's 
agent  as  to  whether  the  goods  had,  in  truth,  been 
received  on  board ;  nor  were  they  to  examine  the 
contents  of  tbe  packages  to  see  whether  they  were 
right;  nor  were  they  to  communicate  with  Dr. 
Helms  in  order  to  ascertain  whether  he  bad 
properly  made  the  analysis  mentioned  in  the  cer- 
tificate. .The  plaintiffs'  mandate  amounted  in 
bnainess  to  a  representation  to  tbn  defendants 
that  upon  all  such  matters  they  might  rely  on 
Oppenbeimer,  and  the  legal  effect  of  suoh  a  repre- 
sentation is  now  to  preclude  tbe  plaintiffs  from 

Suctioning  the  validity  of  any  apparently  regular 
ocuments  which  Oppenheimer  might  tender.  If 
this  is  so,  then  the  only  question  left  on  this  part 
of  the  case  is  whether  the  documents  were  ap- 
parently regular.  It  is  admitted  by  the  plaintiffs 
that  the  bill  of  lading  and  the  policy  of  insurance 
were  apparently  regular,  but  an  objection  is  made 
on  this  score  to  Helms'  certificate.  It  is  said  that 
it  professes  to  Bhow  merely  the  test  of  the 
contents  of  a  sample  packet  with  a  mark  upon  it, 
and  does  not  purport  to  Bhow  a  test  of  the  oill  of 
lading  of  100  tons  of  ore.  This,  I  think,  is  a 
fanciful  objection.  Large  quantities  of  produce 
are  necessarily  tested  by  means  of  samples.  Such 
samples  are  drawn  either  by  the  servants  of  the 
owner  of  the  goods  or  (as  it  seems)  by  the  servants 
of  the  analyst,  and  if  the  samples  are  carefully 
and  skilfully  drawn  they  generally  fairly  repre- 
sent the  bulk.  Bat  in  this  case  it  would  be  no 
part  of  the  bank's  duty  to  see  to  the  sampling  or 
to  ascertain  that  it  was  fairly  done.  The  bank 
were  entitled  to  assume  that  it  was  so,  just  as 
they  were  entitled  to  assume  that  the  analyst 
had  acted  skilfully  in  making  tho  analysis.  The 
certificate  iB,  in  my  opinion,  regular  on  ite  face, 
and  comes  within  the  meaning  of  the  mandate 
under  which  the  bank  were  acting,  and  the  bank 
in  taking  it  acted  carefully  and  properly. 

Judgment  for  defendant*. 

Solicitors:  for  the  plaintiffs,  Aehurtt,  ilorri*. 
Crisp,  and  Co. :  for  the  defendants,  Budd, 
Johnton,  and  Jeeka. 
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Snjwme  Court  of  iutotar*. 

 » 

COURT  OF  APPEAL. 

Saturday,  March  5. 

(Before  Collins,  M.R.,  Roheb  and 
Mathew,  L.JJ.) 

BOULTON  AND  OTHBB8  V.  HoULDKB  BbOTHEBS 
AND  CO.  AND  OTHBBS.  (a) 

APPEAL  FBOM  THE  KING'S  BENCH  DIVISION. 

Practice — Discovery— Production  of  document* — 
Marine  insurance — Underwriter  *'  right  to  die- 
covery  and  production— Action  by  underwriter* 
againet  attured  to  recover  over-payment*. 

In  an  action  by  underwriter*  to  recover  the 
amount  of  overcharge*  which  they  had  paid  to 
the  attured  in  respect  of  claim*  upon  policie* 
of  marine  insurance,  which  overcharge*  they 
alleged  had  been  obtained  by  means  of  false 
ana  fraudulent  account* : 

Held  (allowing  the  appeal),  that  the  underwriter* 
were  entitled  to  have  a*  full  discovery  from  the 
attured  at  they  would  have  been  entitled  to  in 
an  action  brought  against  them  upon  the 
policie*. 

Appeal  of  the  plaintiffs  from  the  order  of 
BuckniU,  J.  made  at  chambers. 

This  action  was  brought  by  a  number  of  under- 
writers against  the  defendants  to  recover  the 
amount  of  alleged  overcharges  made  in  claims 
under  policies  of  marine  insurance  underwritten 
by  the  plaintiffs ;  and  also  to  recover  damages  for 
conspiracy  to  defraud  the  plaintiffs. 

The  defendants  were  Houlder  Brothers  and 
Co.,  Houlder  Brothers  and  Co.  Limited,  O.  F. 
Hartridge,  C.  K.  Etheridge,  W.  0.  Beard,  James 
Littlefield  and  Co.,  A.  O.  Inrig,  Inrig  and 
Chester,  the  Globe  Electrical  Company,  and  the 
Queen's  Dock  Electric  Works  Limited. 

The  plaintiffs  had  underwritten  a  large  number 
of  policies  upon  steamers,  the  insurances  being 
effected  by  Houlder  Brothers  and  Co.  in  their  own 
names. 

Houlder  Brothers  and  Co.  were  the  managing 
owners  of  the  steamers,  and  made  many  claims 
under  the  policies  of  insurance  and  had  received 
payment  from  the  underwriters. 

The  plaintiffs  alleged  that  some  of  these  claims 
were  fraudulent;  that  the  defendants,  other  than 
Honlder  Brothers  and  Co.,  had  made  out  exces- 
sive claims  for  repairs,  and  that  Houlder  Brothers 
and  Co.  bad  supported  those  claims  by  means  of 
false  accounts  for  the  purpose  of  defrauding  the 
underwriters.  The  plaintiffs  alleged  that  they 
had  in  consequence  paid  amounts  much  larger 
than  the  repairs  had  really  cost,  and  they 
claimed  repayment  of  the  overcharges. 

Some  of  the  steamers  in  respect  of  which 
claims  were  made  were  owned  by  single-ship 
companies.  These  companies  went  into  voluntary 
liquidation  for  the  purpose  of  amalgamation  into 
one  company — the  Houlder  Lino  Limited. 

The  Houlder  Line  Limited  were  not  made 
parties  to  this  action. 

Houlder  Brothers  and  Co.,  while  denying 
liability,  paid  a  large  sum  of  money  into  court, 

«■>  Reported  by  J.  U.  WlU.IA.Jt I,  Eiq.,  BsrtaUr-M-Ltw. 
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which  they  alleged  to  be  sufficient  to  satisfy  the 
plaintiffs'  claim. 

An  order  was  made,  on  the  application  of  the 
plaintiffs,  that  the  defendants  should  give  par- 
ticulars of  the  payment  into  court. 

Particulars  were  given,  but  they  did  not  suffi- 
ciently show  in  respect  of  which  policies  and 
underwriters  the  payment  into  court  was  made. 

An  affidavit  of  documents  was  made  on  behalf 
of  the  defendants,  on  the  11th  Jan.  1904,  in  which 
it  was  sworn  that  the  defendants  Houlder 
Brothers  and  Co.  and  Houlder  Brothers  and 
Co.  Limited  had  formerly  in  their  possession  as 
managers  of  certain  single-ship  companies  certain 
specified  policies  of  insurance ;  that  all  the  said, 
policies  bad  in  April  1903,  pursuant  to  an  order 
of  Buckley,  J.,  been  deposited  in  court  and  sub- 
sequently handed  over  to  the  liquidator  of  the 
said  companies;  that  the  said  policies  were  in 
the  exclusive  possession  and  custody  and  control 
of  the  said  liquidator  as  such ;  and  that  the 
defendants  were  not  able  to  produce  the  said, 
policies ;  and  that  the  defendants,  who  formerly 
constituted  the  firm  of  Houlder  Brothers  and 
Co.,  had  in  their  possession  solely  as  directors  of 
the  Houlder  Line  Limited,  and  not  otherwise, 
certain  specified  policies  which  were  the  property 
of  and  in  the  possession,  custody,  and  control  of 
that  company. 

On  the  lbth  Jan.  1904  the  master  made  an 
order  that  the  defendants  Houlder  Brothers 
and  Co.,  Houlder  Brothers  and  Co.  Limited, 
and  C.  F.  Hartridge  should  within  six  weeks 
from  the  2nd  Deo.  1903  file  their  affidavit  of  dis- 
covery; and  that  the  defendants  should  produce 
the  several  policies  for  inspection  by  the  plaintiffs 
and  their  solicitors  within  one  week  on  usual 
notice,  subject  to  any  order  of  Buckley,  J.  as  to 
any  documents  in  the  custody  of  the  court  or  of 
the  liquidator. 

The  defendants  Houlder  Brothers  and  Co. 
Houlder  Brothers  and  Co.  Limited,  and  C.  F. 
Hartridge  appealed,  and  Buoknill,  J.,  at  chambers, 
made  an  order  that  the  order  of  the  master 
should  be  varied  "  by  limiting  the  discovery  to  the 
policies  in  the  possession  or  control  of  the  defen- 
dants as  such,  excluding  those  which  are  in  the 
possession  of  the  liquidator  and  Honlder  Line 
Limited." 

The  plaintiffs  appealed,  with  leave. 

Bufut  Isaac*,  K.C.,  8itn*  William*,  and  T. 
Mat  hew  for  the  appellants. — In  this  action  the 
plaintiffs  are  entitled  to  the  fullest  possible  dis- 
covery— that  is.  they  are  entitled  to  the  same  large 
order  for  discovery  as  tbey  would  be  entitled  to 
in  an  action  brought  against  them  as  underwriters 
upon  tbe  policies  of  insurance.  The  right  of 
underwriters  to  the  largest  measure  of  discovery 
is  well  settled  by  a  series  of  cases  extending  over 
a  long  period: 

Sanson  v.  Solaris,  2  Y.  A  C.  127 ;  47  K.  B.  374 ; 

llnyner  v.  Ritson,  6  B.  &  8.  888 ; 

China  Traders  Insurance  Company  v.  Royal 
Exchange  Assurance  Company,  78  L.  T.  Bsp.  783 ; 
(1898)  2  Q.  B.  187  s 

China  Transpacific  Steamship  Company  v.  Com- 
mercial Union  Assurance  Company,  45  L.  T. 
Bep.  647  ;  8  Q.  B.  Div.  142  ; 

Weit  of  England  Bank  v.  Canton  Insurance  Com* 
pany,  2  fix.  Div.  472  ; 

London  and  Provincial  Insurance  Company  v. 
Chambers,  5  Com.  C*s.  241. 
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The  reason  of  the  rale  is  that  the  underwriters 
are  necessarily  in  ignorance  as  to  all  matters 
connected  with  the  ship,  whereas  the  shipowner 
knows  or  has  the  meana  of  knowledge,  and  the 
underwriters  are  entitled  to  rely  on  the  pood 
faith  of  the  assured.  Underwriters,  therefore, 
are  entitled  to  discovery  not  only  of  all  docu- 
ments in  the  possession  of  the  assured,  hut  also 
of  all  documents  of  which  the  assured  can  get 
possession  hy  any  reasonable  means.  The  same 
principle  must  apply  to  the  present  action,  in 
which  the  underwriters  are  seeking  to  recover 
overcharges  which,  relying  on  the  good  faith  of 
the  assured,  they  have  paid  without  inquiry,  and 
their  position  is  the  Bame  aB  if  they  were  resisting 
a  claim  upon  the  policies : 

Boulton  v.  Houldtr  Brother*  and  Co.,  9  Com. 
Cas.  75. 

Inspection  of  the  indorsements  upon  the  policies 
will  enable  the  plaintiffs  to  ascertain  whether  the 
sum  which  the  defendants  have  paid  into  court  is 
sufficient  ta  repay  all  the  overcharges  which  they 
have  paid. 

J.  A.  Hamilton,  K.C..  Bremner,  and  O.  Hay 
Morgan  for  the  respondents. — The  order  made 
by  the  learned  judge  was  quite  right.  The  rule 
applicable  to  actions  npon  policies  against  under- 
writers is  not  applicable  to  a  case  of  this  kind. 
This  is  not  an  action  npon  a  policy  of  marine 
insurance.  It  is  an  action  in  which  the  plaintiffs 
allege  fraud  and  conspiracy,  and  the  plaintiffs 
are  not  entitled  to  this  discovery.  The  rule 
applicable  to  aotions  npon  policies  of  marine 
insurance  has  never  been  applied  in  any  ether 
kind  of  action ;  that  practice  is  strictly  conGned 
to  the  particular  class  of  actions : 

Ilendertoix  v.  Underwit  ing  and  Agency  Attoeia- 

turn,  64  L.  T.  Rap.  774  :  (1891)  1  Q.  B.  557 ; 
Thomson  v.  Weemt,  9  App.  Cas.  671 : 
Cory  v.  Patton,  26  L.  T.  Rep.  161  j  L.  Rep.  7  Q.  B. 

304; 

Twiiell  v.  Allen,  5  M.  4  W.  337. 

The  defendants  have  no  power  to  produce  the 
documents  in  the  possession  of  the  liquidator  or 
of  Houlder  Line  Limited;  and  they  cannot  be 
ordered  to  produce  those  which  are  in  their 
possession  only  as  agents  for  others  : 

Williams  v.  Ingram,  16  Times  L.  Rep.  451. 
jStme  William*  in  reply. 

Collins,  M  R  —This  is  an  appeal  from  the 
order  of  Bucknill,  J.  on  a  claim  for  discovery  by 
the  plaintiffs.  There  i«  this  peculiarity  about 
the  case,  that  the  plaintiffs  in  this  case  are  under- 
writers,  and  they  are  seeking  to  recover  from  the 
defendants  sums  which  they  say  they  have  overpaid 
to  the  defendants,  who  were  the  assured  of  these 
underwriters.  It  is  the  fact  and  it  is  common 
ground  now  that  the  defendants,  being  the  assured 
of  these  underwriters,  did  demand  and  receive 
from  the  underwriters  sums  in  respect  of  damage 
to  ships  insured  by  them  in  excess  of  the  sums 
really  due  from  these  underwriters.  Now,  the  case 
is  complicated  in  this  way.  The  persons  who 
received  these  sums  and  claimed  them  under 
policies  effected  by  tbem  with  the  underwriters 
were  themselves  agents  for  certain  companies, 
and  were  also  partly  acting  for  themselves,  and 
if  in  those  proceedings  on  those  policies  the  under- 
writers had  resisted  the  claims  or  had  thought  it 


desirable  to  investigate  the  claims  against  them, 
there  is  no  doubt  whatever,  and  it  is  common 
ground  and  it  has  not  been  disputed  in  this  case, 
that  those  underwriters  would  then  have  been 
entitled  to  the  fullest  possible  discovery  which 
is  now  asked  for  in  this  case.   That  is  common 
ground,  and  that  discovery  would,  according  to  a 
long  series  of  cases,  have  imposed  the  obligation 
on  the  part  of  the  person  suing  the  underwriters 
to  produce,  or,  failing  their  ability  to  produce, 
to  give  reasons  thoroughly  satisfactory  to  the 
court  on  oath  explaining  their  inability  to  do  so, 
those  documents  which  were  not  in  their  own 
custody,  or  which  were  in  their  custody  merely 
as  agents  for  other  persons.   They  would  have 
had  to  account  for  the  inability  to  produce  them 
or  they  would  have  to  satisfy  the  court  that  they 
had  taken  the  utmost  possible  means  in  their 
power  to  enable  them  to  give  to  the  underwriters 
all  information  with  respect  to  them  and  apper- 
taining to  them.    That  would  have  been  the 
obligation  had  these  underwriters  for  any  reason 
sought  to  sift  and  investigate  the  liability  asserted 
by  tii e  assured  in  suing  upon  the  policies.  The 
underwriters,  dealing  with  the  assured  not  only 
as  honourable  men  but  as  men  whose  servants 
and  agents  were  not  likely  to  make  mistakes  in 
their  own  favour,  did  not  demand  the  discovery 
which  they  were  entitled  to,  and  they  paid 
without  further  investigation  claims  which  were 
made  againBt  them,  and  it  turns  out  now  that 
those  claims  were  largely,  or  at  all  events  to  a 
considerable  extent,  in  excess  of  the  sums  which 
were  due.   In  that  state  of  things  the  under- 
writers who  have  so  paid  became  aware  of  the 
fact  that  they  had  been  called  upon  to  pay,  and  had 
paid,  large  sums  which  really  represented  losses 
that  had  not  occurred — that  is  to  say,  that  they  bad 
been  called  upon  to  pay  sums  wbich  were  largely  in 
excess  of  the  damages  that  had  been  sustained  by 
the  assured.    Under  those  circumstances  they 
have  brought  an  action  to  recover  that  excesa. 
aud  in  form  have  alleged  a  fradulent  conspiracy 
to  exact  from  the  underwriters  sums  in  excess  of 
those  which  were  really  due.    Being  now  the 
plaintiffs  in  an  action,  they  demand  the  same 
discovery,  and  no  other,  that  they  would  have  had 
from  the  same  persons  had  they  been  the  defen- 
dants sued  by  those  persons,  and  the  only  reason 
they  did  not  get  it  before  is  because,  to  use  a 
neutral  term,  owing  to  the  mistatements  of  the 
assured  they  were  really  to  forego  their  unques- 
tioned right  of  getting  this  discovery  from  the 
assured  in  the  first  instance.   They  say  now  that 
tbey  are  not  to  be  placed  in  a  worse  position  as 
to  their  right  to  discovery  because  they  forewent 
their  right  to  demand  it  when  the  claim  wa3 
made  by  the  assured;  that  it  was  through  the 
conduct  of  the  assured  that  they  have  been 
obliged  now  to  put  themselves  into  the  position 
of  plaintiffs  to  get  back  from  the  assured  that 
which  never  ought  to  have  been  paid  them,  and 
which  was  paid  them  on  their  misrepresentations. 
Then  it  was  contended  for  the  defendants  that 
the  court  ought  not  to  give  in  an  action  for  con- 
spiracy a  right  of  discovery  which  is  only  given 
in  an  action  of  marine  insurance,  and  ought  not 
to  extend  that  inspection  to  the  plaintiffs.   I  say 
that  we  ought  to  do  so,  because  in  substance  this 
really  is  an  action  on  a  policy  of  marine  insurance. 
It  is,  as  I  have  pointed  out,  entirely  brought 
about  by  the  defendants  that  the  position  of  the 
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parties  haB  been  changed  and  shifted  from  plain- 
tiff to  defendant.  It  seem  a  to  me  that  where  that 
change  baa  taken  place  and  is  to  be  imputed  only 
to  tbe  miatatemente  made  by  the  assured  to  the 
under  writers,  the  underwriters,  in  a  proceeding 
to  repair  that  fault,  ought  not  to  be  in  a  worse 
position  than  that  in  which  they  would  have  been 
if  but  for  the  misrepresentation  of  the  plaintiffs 
they  had  been  allowed  to  sift  and  had  sifted 
the  case  according  to  their  righti.  Therefore  it 
seems  to  me  that  I  am  not  really  extending  the 
principle  which  lies  at  the  bottom  of  these  matters 
at  alL  I  am  treating  the  case  as  one  bringing 
into  suit  the  rights  as  between  assuror  and 
assured.  It  does  not  matter,  it  seems  to  me,  for 
that  purpose  which  of  tbe  parties  is  plaintiff  or 
defendant.  The  relation  between  underwriter  and 
assured  is  such  that  this  discovery  is  the  due  of 
the  underwriter  against  the  assured.  The  reasons 
for  it  have  been  repeatedly  given  by  various 
judges,  and  we  have  had  the  authorities  cited  to  us 
going  back  for  a  long  time.  Mr.  Hamilton  sought 
to  insist  that  it  was  merely  some  special  provision 
owing  to  the  fact  that  at  one  stage  in  the  cases 
an  order  for  consolidation  was  required  and  that 
certain  terms  were  introduced  upon  the  giving  of 
that  order.  Now,  it  may  be  perfectly  true  that 
that  was  the  occasion  which  gave  the  courts 
the  opportunity  of  enforcing  this  particular 
obligation  upon  persons  suing  underwrite!  s, 
but  it  was  not  the  ground  of  that  intervention 
at  all.  It  was  the  opportunity  of  putting  into 
practice  a  principle  derived  from  the  fact 
of  a  special  relation  between  assured  and  under- 
writer. Originally  in  the  courts  of  equity  to 
which  the  underwriter  formerly  had  to  go  for 
discovery,  and  subsequently  as  a  matter  of  course 
in  the  courts  of  common  law,  there  has  been 
adopted  and  recognised  this  large  discovery 
incident  to  the  contract  of  insurance.  That  being 
so,  it  seems  to  me  there  is  no  dangerous  extension 
whatever  in  applying  in  this  case,  which  is  a 
litigation  between  assured  and  underwriter,  the 
principle  of  this  discovery,  which  is  tbe  right  of 
t  he  underwriter  when  he  is  sued  by  the  assured. 
Now,  the  reason  why  this  larger  discovery  is 
sought  in  this  case  is  that  many  of  tbe  docu- 
ments, the  policies  of  insurance  in  particular,  are 
said  to  be  in  the  custody  of  the  defendants  only 
as  agents  for  other  persons,  although  they  are 
themselves  interested,  and  tome  of  them  are  in 
the  custody  of  the  liquidator  of  some  of  the  com- 

Eanies.  1  am  clearly  of  opinion,  for  tbe  reasons  I 
ave  given,  that  the  plaintiffs  here  are  entitled  to 
this  discovery.  The  particular  form  which  it 
ought  to  take  is  a  matter  of  some  nicety,  and 
therefore  we  shall  leave  the  form  of  the  order  to 
be  drawn  up  between  the  parties  and  settled  by 
one  of  us  if  necessary;  but  it  certainly  ought  to 
embrace  a  statement  On  oath  by  the  defendants 
as  to  what  stepB  they  have  taken  to  put  them- 
selves in  a  position  to  produce  these  documents 
to  the  plaintiffs,  or,  failing  to  produce  them, 
to  give  them  such  information  as  to  them  as  they 
can  obtain  by  all  reasonable  exertions  on  their 
part.  It  appears  clear  to  my  mind  that  the 
plaintiffs  here  are  entitled  to  the  same  measure 
of  discovery  that  they  would  have  been  entitled 
to  if  they  had  been  defendants  in  an  action  brought 
by  the  assured  against  the  underwriter.  That 
relief  I  think  they  are  entitled  to,  and  therefore 
I  think  that  this  appeal  must  be  allowed. 


Romer,  L.J. — I  have  felt  considerable  doubts 
in  this  case,  and  I  cannot  say  that  those  doubts 
are  wholly  removed ;  but  my  brethren  are  clearly 
of  opinion  that  the  whole  praotice  with  regard  to 
policies  of  marine  insurance  referred  to  in  tbe 
authorities,  as,  foi  example,  in  the  case  of  West  of 
England  District  Bank  v.  The  Canton  Iniurance 
Company  (ubi  $up.),  can  be  and  ought  to  be 
applied  in  this  case  as  against  the  defendants. 
That  being  so,  I  shall  not  differ  from  them.  My 
doubt  arises  owing  to  the  fact  that  in  this  case 
the  defendants  appear  to  have  effected  tbe 
policies  on  behalf  of  certain  limited  companies 
who  are  not  parties  to  the  action,  and  that  this 
action  is  one  for  damages  for  a  fraud  alleged  to- 
have  been  committed  by  the  defendants.  I  am, 
however,  very  pleased  to  think  that,  on  the  merits- 
of  this  case,  apart  from  technical  objections,  there- 
is  no  good  reason,  so  far  as  appears  why  these- 
policies  should  not  be  produced  by  those  who  have 
the  actual  custody  of  them ;  and  I  think,  more- 
over, that  if  the  defendants  do  their  best  there  is 
every  reason  to  hope  that  they  can  in  fact  get 
them  produced,  and  certainly  the  production  of 
these  documents  is  most  important  to  the  plain- 
tiffs in  this  action. 

Matbew,  L.J.— I  am  of  the  same  opinion.  As 
at  present  advised  I  think  that  there  should  be  an 
order  for  the  production  of  these  documents,  and 
also  that  the  defendants  must  show  by  affidavit 
what  exertions  they  have  made  to  produce  docu- 
ments which  they  are  unable  to  produce,  and 
state  what  they  know  as  to  the  contents  of 
such  documents  and  tho  indorsements  thereon.. 
This  case  is  an  important  one,  as  it  appears  to  be 
necessary  to  reiterate  a  well-established  rule  upon 
the  subject.  It  is  an  essential  term  of  a  contract 
of  insurance  that  tbe  underwriters  shall  be  fairly 
treated,  not  only  with  reference  to  the  inception 
of  the  risk,  but  also  in  carrying  out  the  contract. 
That  has  very  often  been  laid  down  and  has  been 
constantly  acted  upon.  Effect  is  given  to  that 
rule  by  the  practice  as  to  discovery  of  ship's 
papers,  under  which  the  assured  suing  upon  a 
policy  is  made  to  give  such  very  drastic  dis- 
covery. It  is  suggested  that  the  case  is  quite- 
different  when  the  underwriter  sues  the  assured, 
but  it  seems  to  me  that  the  contract  being  the 
Bame  the  underwriter  is  entitled  to  the  same 
information.  The  defendants  then  contend  that, 
as  they  are  being  sued  for  improper  conduct  and 
conspiracy,  they  ought  not  to  be  ordered  to  give 
this  discovery.  Then  they  say  that,  in  respect  of 
the  companies  in  liquidation,  they  were  only 
managers  and  cannot  now  do  anything  without 
the  consent  of  the  liquidator.  That  must  be 
explained.  Unless  there  is  some  very  good 
reason  to  the  contrary,  the  liquidator  ought  to 
permit  the  policies  to  be  produced.  I  agree, 
therefore,  that  this  appeal  inu6t  be  allowed. 

Appeal  allowed. 

Solicitors  for  the  appellants,  Lewi*  and  Lewis. 
Solicitor*  for  the  respondents,  W.  A.  Crump 
and  Son. 
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March  9,  10,  and  11. 

(Before  Collins,  M.R.,  Rombb  and 
Mathew,  L.JJ.) 

Habman  r.  Ainslib.  (0) 

APPBAL  PBOM  THB  KING'S  BBNCH  DIVISION. 

Landlord  and  tenant — Lean — Forfeiture — Pro- 
viso  for  re-entry — "  Commit  any  breach,  of  cove, 
nants  to  be  performed" — Breach  of  covenant  not 
to  underlet  without  consent. 

In  a  hate  containing  covenants  by  the  lessee  to  pay 
rent,  rates,  and  taxes,  to  repair,  to  repair  within 
three  months  after  notice,  not  to  use  the  pre- 
mises except  for  a  specified  purpose,  and  not  to 
assign  or  underlet  without  the  consent  of  the 
lessor,  there  was  a  proviso  for  re-entry  "  if  the 
leasee  shall  commit  any  breach  of  the  covenants 
hereinbefore  contained  and  on  his  part  to  be  per- 
formed. 

Jleld  (reversing  the  judgment  of  Wright,  J.),  that 
the  proviso  for  re-entry  applied  to  a  breach  of 
the  covenant  not  to  assign  or  underlet  without  the 
content  of  the  lessor. 

Appbal  of  the  plaintiff  from  the  judgment  of 
Wright,  J.  at  the  trial  of  the  action  without  a 

The  plaintiff  brought  this  action  to  recover 
possession  of  a  house  under  a  proviso  for  re-entry 
contained  in  the  lease  of  the  premises. 

By  a  lease,  dated  the  8th  Jul;  1885,  S.  Popples, 
dorf  demised  the  house  in  question  to  E.  C. 
Alderman  for  the  term  of  twenty-one  jears  from 
the  24th  June  1885  at  the  yearly  rent  of  60/. 

The  lease  contained  covenants  on  the  part  of 
the  lessee  to  pay  the  rent  reserved ;  to  pay  all 
rates  And  taxes;  to  repair  and  keep  in  repair; 
that  it  should  be  lawful  for  the  lessor  to  enter 
and  inspect  the  premises  and  to  give  written 
notice  of  any  want  of  repair;  that  the  lessee 
would  repair  within  three  months  after  such 
notice ;  not  to  ubb  or  suffer  the  said  premises  or 
any  part  thereof  to  be  used  for  any  art,  trade,  or 
business  whatsoever  except  the  trade  of  an  out- 
fitter without  the  licence  or  consent  in  writing  of 
the  lessor ;  to  insure ;  and  to  deliver  up  the  pre- 
mises and  fixtures  in  such  good  repair  and  con- 
dition at  the  expiration  or  sooner  determination  of 
the  term  "  as  shall  be  consistent  with  the  due  per- 
formance  of  the  several  covenants  hereinbefore 
contained." 

There  was  also  a  covenant  as  follows : 
That  the  said  lessee  shall  not  nor  will  during  tbs  term 
hereby  granted  nation,  underlet,  or  part  with  the  pos- 


thc  said 


the  said  premises  or  any  put  thereof,  or  do 
•  thing  whereby  or  by  means  whereof 
1  or  any  part  thereof  may  be  assigned 
1  or  the  possession  thereof  parted 
with  to  any  person  or  persons  whomsoever  for  the 
whole  or  any  part  of  the  said  term  (exoept  the  letting 
part  of  the  said  measure  or  dwelling-bouse  as  offioesor 
lodgings)  without  the  oonsent  in  writing  of  the  leseor 
first  bad  and  obtained  for  that  purpose,  snob  oonsent, 
however,  not  to  be  unreasonably  withheld  in  ease  of  a 
proposed  assignment  to  a  respeo table  and  responsible 
person. 

Then  followed  a  proviso  for  re  entry  in  these 
terms : 

Provided  always  that  if  ths  said  yearly  rent  of  601.  or 
any  part  thereof  shall  be  unpaid  for  the  space  of  forty- 
two  days  whether  the  same  shall  have  been  legally 


demanded  or  not,  or  if  the  said  lessee  sball  commit  any 
breach  of  the  covenants  hereinbefore  contained  and  on 
hie  part  to  bs  performed,  then  and  in  either  of  the  said 
cases  tbe  said  lessor  may  re-enter  upon  the  said  pre- 
mises or  any  part  thereof  in  tbe  name  of  the  whole 
and  immediately  thereupon  this  demise  shall  absolutely 
determine. 

Then  there  was  a  covenant  by  the  lessor  that : 
"The  said  lessee  paying  the  said  rent  and  observing 
and  performing  all  tbe  covenants  hereinbefore  contained  " 
should  have  quiet  possession  of  tbe  premises. 

It  waa  provided  that  the  expression  "lessor  " 
should  include  the  heirs,  executors,  adminis- 
trators, and  assigns  of  tbe  lessor  and  all  persons 
claiming  through  the  lessor ;  and  that  the  expres- 
sion "  lessee "  should  include  the  executors, 
administrators,  and  assigns  of  the  lessee. 

With  the  consent  of  the  lessor  tbe  lease  had 
been  assigned  to  one  Comber,  and  subsequently 
became  vested  in  the  defendant.  The  plaintiff 
was  the  grantee  of  the  reversion  upon  the  lease. 

The  plaintiff  alleged  that  the  defendant  had 
committed  a  breach  of  the  covenant  not  to  suffer 
the  premises  to  be  used  for  any  business  other 
than  that  of  an  outfitter  without  tbe  consent  of 
the  lessor,  and  also  a  breach  of  the  covenant  not 
to  underlet  without  the  consent  of  the  lessor. 

The  action  was  tried  before  Wright,  J.  without 
a  jury.  Tbe  learned  judge  held  that  the  defen- 
dant nad  not  broken  the  first  covenant,  but  that 
he  had  broken  the  covenant  not  to  assign;  he 
further  held  that  the  proviso  for  re  entry  did  not 
upply  to  breaches  of  negative  covenants,  and 
gavo  judgment  for  the  defendant:  (88  L.  T.  Rep. 
770). 

The  plaintiff  appealed.  On  the  hearing  of  the 
appeal  the  plaintiff  did  not  contend  that  there 
had  been  a  breach  of  the  covenant  as  to  user  of 
the 


by  J.  U.  Williams,  Kaq.,i 


Younger,  K.C.  and  J.  Samuel  Green  for  the 
appellant. — The  learned  judge  was  wrong  in 
holding  that  the  proviso  for  re-entry  in  this  Tease 
must  be  construed  as  applying  only  to  breaches 
of  the  negative  covenants  contained  in  the  lease, 
and  not  to  breaches  of  the  affirmative  covenant*. 
It  has  never  been  expressly  decided  that  the 
word  "  perform  "  in  such  a  proviso  for  re-entry  as 
this,  cannot  apply  to  breaches  of  negative  cove- 
nants. There  are,  however,  dicta  in  many  cases, 
some  in  favour  of  the  appellant's  contention  and 
some  in  favour  of  the  respondent's.  In  the  latest 
case,  Barrow  v.  Isaacs  (64  L.  T.  Rep.  686 ;  (1891) 
1  Q.  B.  417),  Lord  Esher,  M  R.  expressed  the 
opinion  that  the  word  *'  perform  "  would  apply  to  a 
covenant  not  to  assign  without  the  less<  >r  s  con  - 
sent;  and  Kay,  L.J.  said:  "Another  point  made 
was  t  hat  that  proviso  for  re-entry  refers  only  to  tbe 
breach  of  affirmative  and  not  of  negative  cove- 
nants. This  is  founded  on  certain  obiter  dicta  in 
Hyde  v.  Warden  (37  L.  T.  Rep.  567 ;  3  Ex.  Div. 
72).  Speaking  for  myself,  I  should  think  that  an 
extremely  narrow  construction  if  the  word  "per- 
form "  only  had  been  used.  "  Perform  "  has  not 
necessarily  an  active  meaning.  We  Bay  that  a 
man  performs  his  duty  by  not  answering  revilings, 
by  being  silent  when  he  ought  not  to  speak,  and 
by  many  other  abstentions  from  acting  as  well 
I  as  by  active  proceedings."  In  Croft  v.  Lumley 
(6  H.  of  L.  Cas.  672),  in  the  House  of  Lords, 
many  of  the  judges  expressed  an  opinion  that 
the  word  "perform"  can  apply  to  negative 
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covenants,  more  especially  Martin,  B.  Timm$  v. 
Baker  (49  L.  T.  Rep.  106)  is  also  in  favour  of  the 
plaintiff's  contention.  In  the  cases  relied  upon 
by  the  defendant  there  are  no  doubt  expressions 
of  opinion  that  the  word  perform  "  will  not 
apply  to  negative  covenants,  out  they  were  un- 
necessary to  the  decisions  in  those  cases  ;  and 
those  opinions  are  contrary  to  the  opinions 
expressed  in  the  House  of  Lords  and  in  the  latest 
case  in  the  Court  of  Appeal.    TboBe  cases  are  : 

Dot  t.  Marehetti,  1  B.  A  Ad.  715  ;  35  B.  E.  420 ; 

Weil  r.  Dobb,  20  L.  T.  Rep.  737 ;  L.  Rep.  5  Q.  B. 
460; 

BytU  v.  Warden,  37  L.  T.  Rep.  567  ;  3  Ex.  Div 

72; 

Evans  t.  Davis,  39  L.  T.  Rep.  391 ;  10  Ch.  Dir. 
747. 

Reading  this  lease  as  a  whole,  and  fairly  con- 
struing it,  the  words  "on  his  part  to  be  per- 
formed "  seem  to  be  used  only  for  the  purpose  of 
referring  to  covenants  on  the  part  of  the  lessee, 
and  the  intention  clearly  is  that  the  lessor  may 
re-enter  if  the  lessee  "commit  any  breach  ot 
the  covenants  hereinbefore  contained"  entered 
into  by  the  lessee.  If  the  lessor  has  not  reserved 
a  right  of  re-entry  for  breach  of  the  covenant  not 
to  assign,  be  has  no  effective  remedy  at  all  for 
breach  of  that  covenant.  The  covenant  not  to 
assign  without  the  lessor's  consent  is  not  strictly 
what  is  called  a  negative  covenant,  for  it  in- 
volves the  doing  of  something  by  the  lessee — 
that  is,  the  obtaining  of  the  consent  of  the  lessor. 
The  whole  intent  and  substance  of  the  provisions 
in  the  lease  must  be  looked  at,  and  not  merely 
the  strict  form : 

Duke  of  St.  Albans  v.  El.it,  16  East,  352 ;  14  R.  R. 
361  • 

Clegg  v.  Hand;  62  L.  T.  Rep.  502  ;  44  Cb.  Div. 
503; 

Metropolitan  Electric  Supply  Company  v.  Oinder, 
84  L.  T.  Rep.  818  ;  (1901)  2  Ch.  799  ; 

Manchester  Ship  Canal  Company  t.  Manchester 
Racecourse  Company,  84  L.  T.  Rep.  436  ;  (1901) 
2Ch.  37  ; 

Ma  ton  v.  C order,  7  Taunt.  9;  17  R  R.  427. 

Hume  William;  K.C.  and  B.  J.  N.  Neville  for 
the  respondent.— The  judgment  of  the  learned 
judge  was  perfectly  right,  and  in  accordance 
with  the  authorities  and  the  true  construction  of 
this  lease.  It  has  been  well  settled  for  a  long 
period  that  clauses  of  forfeiture  contained  in 
leases  must  bo  most  strictly  construed.  It  must 
clearly  appear  that  the  proviso  for  re-entry  or 
condition  was  meant  to  include,  and  does  include, 
the  covenant  for  breach  whereof  the  right  to 
re-enter  is  claimed.  In  this  lease  the  right  to 
ro-  enter  is  given  only  if  the  lessee  commits  a 
breach  of  covenante  to  be  "  performed  "  by  him, 
and  the  lease  contains  coveuants  both  of  a 
negative  character  and  of  an  affirmative  character. 
It  is  clear,  therefore,  that  the  proviso  refers  only 
to  covenants  which  are  to  be  "  performed  " — that 
is,  covenants  by  which  the  lessee  has  bound  him- 
self to  do  something.  There  is  a  long  series  of 
authorities  which  show  that  the  word  "perform," 
in  a  proviso  for  re-entry,  does  not  apply  to  nega- 
tive covenants : 

Doe  v.  Marehetti,  1  B.  A  Ad.  715  ;  35  R.  R.  420  ; 

Dos  t.  8teoens,  3  B.  A  Ad.  299 ;  37  R.  B.  429 ; 

Doe  v.  Godwin,  4  M.  A  8. 265  ;  16  R.  R.  463 ; 

West  v.  Dobb,  20  L.  T.  Bep.  737  ;  L.  Bep.  5  Q.  B. 


Hyde  v.  Warden,  37  L.  T.  Bep.  567  ;  3  Ex.  Div. 

72; 

Evans  v.  Ddvis,  39  L.  T.  Bep.  391 ;  10  Ch.  Div. 
747. 

In  Croft  v.  LumUy  (6  H.  L.  Cas.  672)  the  words 
"  observed  and  kept,"  as  well  as  the  word  "per- 
formed," were  used,  and  the  former  words  do 
apply  to  a  negative  covenant ;  and  in  Barrow  v. 
Isaacs  (64  L.  T.  Rep.  686 ;  (1891)  1  Q.  B.  417)  the 
word  "observe"  was  used  as  well  as  the  word 
"  perform."  The  dicta  in  Barrow  v.  Isaacs  (ubi 
sup.)  must  not  be  taken  to  have  overruled  the 
long  line  of  previous  authorities  to  the  contrary. 
The  covenant  here  in  question  is  clearly  a  purely 
negative  covenant,  and  is  not  made  an  affirmative 
covenant  by  the  fact  that  it  is  a  covenant  not  to 
do  something  without  the  lessor's  consent: 

Clsgg  v.  Hands,  62  L.  T.  Bep.  502 ;  44  Ch.  Div. 
503. 

A  negative  covenant  does  not  imply  an  affirma- 
tive  covenant : 

Dos  v.  Guest,  15  M.  A  W.  160. 

In  the  covenant  for  quiet  enjoyment  in  this  lease 
the  words  used  are  "  the  lessee  observing  and  per- 
forming all  the  covenants  hereinbefore  contained." 
That  shows  that  the  distinction  was  clearly  under- 
stood, and  that  the  parties  intended  the  proviso 
for  re  entry  to  apply  only  to  affirmative  cove- 
nants, and  not  to  negative  covenants,  to  which 
the  word  '•  observe  "  properly  applies.  It  is  to  be 
presumed  that  the  parties  intentionally  omitted 
the  word  "observe"  from  the  proviso  for  re-entry. 
The  two  negative  covenants  in  this  lease  are  not 
"  usual "  covenants,  and  a  proviso  for  re-entry  on 
breach  of  those  covenants  is  not  a  "  usual  "  con. 
dition : 

Re  Anderton  and  MUner's  Contract,  63  L.  T.  Rep. 
332 ;  45  Ch.  Div.  476. 

That  would  be  a  good  reason  why  this  proviso  was 
not  so  drawn  as  to  apply  to  those  negative  cove- 
nants. The  provisions  of  the  Conveyancing  Acts 
as  to  relief  have  not  done  away  with  the  old  rule 
that  a  proviso  for  re-entry  must  be  most  Btrictly 
construed  in  cases  like  this,  where  no  relief  can 
be  given  under  those  Acts : 

VMiers  v.  Oldcorn,  20  Times  L.  Rep.  11. 
The  lessor  iq  not  without  an  effective  remedy  in 
respect  of  this  covenant,  for  he  can  obtain  an 
injunction  to  restrain  a  threatened  assignment : 

McBacharn  v.  CoHoa  and  others,  85  L.  T.  Bep.  594; 
(1902)  A.  C.  104. 

This  breach  ot  covenant  was  waived  by  accept- 
ance of  rent  by  the  landlord  with  knowledge  of 
the  breach : 

Milei  t.  Tobin,  17  L.  T.  Rep.  432. 
This  point  was  taken  before  Wright,  J.,  but  he 
did  not  deal  with  it  at  all,  being  in  favour  of  the 
defendant  on  the  other  point. 

Younger,  K.C.  in  reply. — The  lessor  could  not 
obtain  an  injunction  in  respect  of  an  assignment 
which  had  been  already  made ;  and  an  action  for 
damages  would  be  quite  ineffective  as  a  remedy. 

Collins,  M.R. — This  ii  an  appeal  from  the  de- 
cision of  Wright,  J., and  thequestion  is  whetherthe 
laintiff,  the  lessor,  has  a  right  to  eject  the  defen- 
ant  under  the  terms  of  a  particular  lease  on  the 
ground  that  there  has  been  a  forfeiture  based 
upon  a  breach  of  one  or  two  of  the  covenants. 
This  action  is  brought  by  the  assignee  of  the 


S 


Digitized  by  Google 


626-Vol.  SC.] 


THE  LAW  TIMES. 


[July  16,  1904. 


Cx.  of  App.] 


Harman  v.  Ainslik. 


[Ot.  ok  App. 


reversion  against  an  assignee  of  the  term,  and 
there  were  two  grounds  alleged  of  forfeiture,  the 
one  a  breach  of  the  covenant  not  to  use  the  p re- 
mi  sen  except  for  a  particular  purpose,  and  the 
other  a  breach  of  the  covenant  not  to  sublet. 
Now,  the  matter  before  us  has  been  narrowed 
down  to  the  question  of  what  are  the  rights  of  the 
parties  on  the  basis  of  a  breach  of  the  covenant 
not  to  sublet.  With  respect  to  the  covenant  not 
to  carry  on  certain  trades,  the  defendant  admitted 
that  this  had  been  done,  but  he  contended  that, 
by  reason  of  a  permission  given  to  his  predecessor, 
the  original  lessee,  it  was  no  breach  of  the  cove- 
nant,  and  on  that  point  Wright,  J.  has  held  in 
his  favour,  and  Mr.  Younger  (without  quite  ad- 
mitting that  Wright,  J.  whs  right  on  that  matter) 
did  not  urge  the  appeal  before  us  on  that  point. 
Therefore  the  discussion  before  us  has  been 
limited  to  what  the  rights  of  the  parties  are  in 
the  event  of  there  being  a  subletting  without 
consent.  Now,  the  main  point  decided  by 
Wright,  J.  is  that,  on  the  terms  of  the  particular 
covenant  not  to  sublet  in  this  lease,  and  the  terms 
of  the  proviso  for  re-entry,  the  proviso  was  in- 
applicable to  such  a  covenant  by  reason  of  its 
being  a  negative  covenant.  That  is  the  ground 
upon  which  Wright,  J.  decided  this  case,  and  that 
is  the  principal  ground  of  the  appeal.  Now,  of 
course  that  question  depends  on  the  wording  of 
the  deed  itself,  and  therefore  I  must  consider  it 
in  some  detail.  The  lease  was  made  on  the  8th 
July  1885  between  the  original  lessee,  one  Mrs. 
Popplesdorff,  and  the  lessee  E.  C.  Alderman,  and 
it  witnesses  that  in  consideration  "  of  the  rent 
and  covenants  hereinafter  reserved  and  contained 
on  the  part  of  the  said  lessee  to  be  paid,  observed, 
and  performed,  the  said  lessor  doth  hereby 
demise  " ;  and  proceeds  :  "  And  also  yielding  and 
paying  in  the  event  of  and  immediately  upon  the 
said  term  being  determined  by  re-entry  under  the 
powers  hereinafter  contained  a  proportionate  part 
of  the  said  rent  immediately  upon  the  said 
term  being  determined  by  re-entry  under  tbe 
powers  hereinafter  contained."  Then  come  the 
covenants  to  pay  rent,  taxes,  and  so  on.  Then 
follows .-  "  And  also  will  throughout  the  said  term 
at  his  and  their  own  expense  without  being  there- 
unto required  well  and  sufficiently  repair,  main- 
tain," and  so  on;  and  also  that  the  lessor  may 
inspect  to  see  whether  reasonable  repairs  have 
been  carried  out;  "And  further  that  tbe  said 
lessee  shall  not  nor  will  during  the  said  term 
hereby  granted  use  or  suffer  tbe  said  premises  or 
any  part  thereof  to  be  used  for  any  act  trade  or 
business  whatsoever  excepting  the  trade  of  an 
outfitter  without  the  licence  or  consent  in  writing 
of  the  said  lessor  for  that  purpose  first  obtained  "  ; 
"And  moreover  that  the  said  lessee  Bhall  not  nor 
will  during  the  term  hereby  granted  assign 
underlet  or  part  with  the  possession  of  the  said 
premises  or  any  part  thereof  or  do  or  commit 
any  act  or  thing  whereby  or  by  means  whereof 
the  said  premises  or  any  part  thereof  may  be 
assigned  or  otherwise  disposed  of  or  the  posses- 
sion thereof  parted  with  to  any  person  or  persons 
whomsoever  for  the  whole  or  any  part  of  the 
said  term  (except  the  letting  part  of  the  said 
messuage  or  dwelling-house  as  offices  or  lodgings) 
without  the  consent  in  writing  of  the  said  lessor 
first  had  and  obtained  for  that  purpose  such 
consent,  however,  not  to  be  unreasonably  withheld 
in  the  case  of  a  proposed  assignment  to  a  respect- 


able  and  responsible  person ;  and  also  will  at* 
the  expiration  or  sooner  determination  of  tbe> 
said  term  deliver  up  to  the  said  lessor  the  said 
premises  and  all  fixtures  and  additions  thereto  in. 
Bnch  good  and  substantial  repair  and  condition 
as  shall  be  consistent  with  the  due  performance 
of  the  several  covenants  hereinbefore  contained." 
Then  comes  tbe  proviso  :  "  Provided  always  that 
if  the  said  yearly  rent  of  60L  or  any  part  thereof 
Bhall  be  unpaid  for  tbe  space  of  forty-two  days, 
whether  the  same  shall  have  been  legally  de- 
manded or  not  or  if  tbe  said  lessee  shall  commit- 
any  breach  of  the  covenants  hereinbefore  con- 
tained and  on  his  part  to  be  performed  then  and 
in  either  of  the  said  cases  the  said  lessor  may 
re-enter  upon  the  said  premises  or  any  part 
thereof  in  the  name  of  the  whole  and  immediately 
thereupon  this  demise  shall  absolutely  determine. 
Then  follows  this  covenant  by  the  lessor  -.  "  And 
the  said  lessor  doth  hereby  covenant  with  the- 
said  lessee  that  the  said  lessee  paying  the  said 
rent  and  observing  and  performing  ail  the  cove- 
nants hereinbefore  contained  shall  and  may 
peaceably  and  quietly  hold  and  enjoy,"  and  so  on. 
Now  we  come  to  the  point  which  turns  upon  what 
is  the  effect  of  this  proviso,  having  regard  to  tbe 
fact  that  the  covenant  is  negative.  It  is  con- 
tended, and  has  been  held  by  Wright,  J.,  that, 
the  proviso  being  in  those  terms,  "If  the  said 
lessee  shall  commit  any  breach  of  the  covenants- 
hereinbefore  contained  and  on  his  part  to  be 
performed,"  these  words  "  on  his  part  to  be  per- 
formed "  make  it  impossible  to  give  effeot  to  the 
proviso  when  that  which  is  the  subject-matter  of 
the  alleged  breach  is  the  assigning  or  subletting 
without  consent ;  that  that  class  of  breach  is  a 
b  reach  which  cannot  be  described  as  a  performance- 
or  a  "breach  of  the  covenants  hereinbefore 
contained  and  on  his  part  to  be  performed."  It 
is  said  that  one  cannot  "  perform  "  a  negative 
covenant,  and  on  that  ground  Wright,  J.  has 
decided  this  case.  Now,  that  law  goes  very  far 
back  in  our  history,  and  the  root  of  it  is  a  state- 
ment in  Coke  upon  Littleton,  which  is  cited  in  a 
note  to  a  case  which  has  been  relied  upon  for  the 
respondent  here — Doe  v.  Marchetti  (1 B.  A  Ad.  715  -r 
35  K.  R.  420}— in  these  terms  :  "  A  man  is  bound 
to  perform  all  tbe  covenants  in  an  indenture.  If 
all  the  covenants  be  in  the  affirmative,  he  may 
generally  plead  performance  of  all,  but  if  any  be- 
in  the  negative,  to  so  many  be  must  plead 
specially,  for  a  negative  cannot  be  performed." 
Now,  that  is  the  basis  of  a  ruling  which  has  never 
been,  so  far  as  I  know,  the  subject  of  any 
express  decision ;  but  it  has  been  the  subject  of 
numerous  dicta  in  various  cases,  and  we  have  had 
all  the  cases  cited,  and  they  are  now  open  before- 
us.  To  my  mind,  there  has  been  no  decision 
upon  the  point,  and  certainly  no  decision  in 
favour  of  the  view  contended  for  by  Mr.  Hume 
Williams.  The  basis  is  this  dictum,  which  is  no- 
doubt  one  of  high  authority;  but  it  is  limited, 
in  its  terms  to  the  case  of  a  pleading :  "  A  man  i» 
bound  to  perform  all  the  covenants  of  an  inden- 
ture," and  in  the  context  "  perform  "  involves  an. 
operation,  that  the  performance  is  to  carry  out 
the  obligation,  positive  or  negative ;  "  If  all  the* 
covenants  be  in  the  affirmative  he  can  generally 
plead  performance  of  all,  but  if  any  be  in  the- 
negative  to  so  many  he  must  plead  specially,  for 
a  negative  cannot  be  performed."  In  that  very 
sentence  he  uses  "  perform  "  in  the  sense  that  it 
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is  giving  effect  to  the  obligation ;  that  effect  may 
be  given  by  not  doing  that  which  he  has  under- 
taken not  to  do.  It  seems  to  me  that  the  con- 
fusion that  has  arisen,  the  difficulty  which  has 
been  felt  with  regard  to  this  matter,  really  tarns 
upon  a  confusion  between  the  obligation  accepted 
and  the  thing  that  is  to  be  done  in  order  to 
perform  the  obligation.  When  one  speaks  of  a 
covenant  to  be  performed  and  of  performing  the 
covenant  it  is  in  the  sense  of  fulfilling  a  doty. 
The  bargain  is  to  perform  the  covenant,  whether 
the  performance  l>9  by  abstaining  from  doing 
something  or  by  doing  something.  It  is  used  in 
that  sense  in  several  of  the  eases  that  we  have 
bad  to  consider,  and  it  ia  need  in  that  sense  in 
this  passage,  which  is  the  very  foundation  of  the 
whole  matter:  "  A  man  is  bound  to  perform  all 
the  covenants  in  an  indenture."  It  starts  with 
that,  and  in  that  context  it  means  carry  out  the 
obligation  whether  it  be  negative  or  affirmative ; 
but  when  the  occasion  of  pleading  performance 
arises  this  dictum,  which  was  given,  of  course, 
when  the  rules  of  pleading  were  very  technical, 
«ays  if  a  man  wants  to  plead  performance  of 
a  negative  covenant  he  must  plead  specially,  for 
*  negative  cannot  be  performed.  Now,  that  is 
the  basis  of  the  whole  matter.  Then  we  follow 
it  through  the  numerous  decisions  cited  and 
commented  upon  by  the  learned  counsel,  but  the 
nearest  thing  to  a  decision — in  fact  I  think  the 
only  case  that  is  claimed  as  a  decision  by  Mr. 
Hume  Williams  in  his  favonr  on  this  matter, 
this  very  case  of  Doc  v.  Marchelti  (uW  sup.) — was 
«  decision  which  in  my  judgment  was  not  a 
decision  on  this  point  The  headnote  is  this: 
**  A  proviso  in  a  lease  giving  a  power  of  re-entry 
if  the  tenant  makes  default  in  performance  of 
any  of  the  clauses  by  the  space  of  thirty  days 
after  notice  does  not  apply  to  the  breach  of  a 
covenant  not  to  allow  alterations  in  the  premises, 
or  to  permit  new  buildings  to  be  made  upon 
them  without  permission,  and  an  undertenant 
having  erected  a  portico  contrary  to  the  covenant, 
and  notice  having  been  given  to  him  to  replace  the 
premises  in  their  former  state,  which  he  neglected 
to  do  for  thirty  days :  Held,  that  no  forfeiture 
was  incurred."  Now,  the  pith  of  that  case  is 
expressed  in  one  sentence  in  the  judgment 
of  Lord  Tenterden :  "  But  it  cannot  be  sup- 
posed that  the  parties  anticipated  a  thirty 
days'  notice  being  given  not  to  raise  the  walls  or 
vary  from  the  original  plan  of  the  premises,  or 
cot  to  suffer  buildings  to  be  erected  or  windows 
or  openings  to  be  made.  It  is  quite  different 
where  the  notice  required  is  to  do  some  such  act 
as  repairing  or  paying  money ;  then  a  stipulation 
for  notice  is  reasonably  introduced,  and  is  evi- 
dently for  the  benefit  of  the  lessee.  Taking  the 
whole  clause  of  re-entry  together,  I  think  the 
introduction  of  these  words  '  by  the  space  of  thirty 
-days  next  after  notice  '  confines  it  to  those  cove- 
nants which  are  to  be  performed  by  the  lessee, 
and  which  not  being  performed  he  inours  a  for- 
feiture." It  was  impossible  to  introduce  the 
clause  as  to  thirty  days  after  notice  so  as  to 
make  it  applicable  to  the  particular  circumstances 
of  that  case,  and  it  is  only  a  decision  with  respect 
to  the  particular  circumstances  of  that  case 
which  contained  this  impossibility  of  being 
applied — namely,  thirty  days'  notice  in  case  of  a 
breach.  That,  in  my  judgment,  is  certainly  not 
a  decision  upon  the  point;  it  does  not  really 
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touch  the  point  I  have  examined  that  dictum  with 
such  qualifications  as  I  think  are  inherent  in  the 
very  terms  of  the  clause  itself ;  and  now  we  have 
to  follow  out  the  string  of  authorities  on  the 
matter,  which  I  do  not  pause  to  deal  with  in 
very  great  detail,  because  they  have  all  been 
cited  and  commented  upon  before  the  court,  and 
we  have  bad  considerable  observation  upon  them. 
There  are  one  or  two  to  which  I  must  refer. 
Now,  there  being  no  decision,  we  have  to  examine 
the  dicta  upon  the  point  There  are  numerous 
dicta  upon  the  point,  and  there  are  one  or  two 
that  are  certainly  strong  in  favour  of  the  con- 
tention of  the  appellant  in  this  case,  and  there 
are  some  which  are  in  favour  of  the  respondent 
But  it  seems  to  me  that  the  dicta  up  to  the  last 
and  most  important  one  are  quite  as  favourable 
to  the  view  of  the  appellant  as  to  that  of  the 
respondent.  Now,  one  of  the  leading  cases  in 
this  matter  is  the  case  of  Croft  v.  Lumley  (6 
H.  L.  Cas.  672),  which  went  to  the  House  of 
Lords.  There  the  material  words  were  these : 
"If  Lumley  Bball  make  default  of  or  in  the 
performance  of  all  or  of  any  of  the  other  cove* 
nante  hereinbefore  contained  which  on  his  part 
are  or  ought  to  be  performed,  observed,  and  kept" 
and  the  question  was  whether  there  had  been  a 
breach  of  the  negative  covenant  not  to  assign 
for  a  certain  term.  All  the  judges  were  of 
opinion  that  there  had  been  a  breach  of  that 
covenant  which  I  have  just  named,  and  the 
dictum  as  it  appears  in  the  case  of  Doe  v.  Mar- 
chetti  (vbi  $up.)  was  commented  on.  The  default 
there  was  specified  to  be  default  in  the  perform- 
ance, or  "if  Lumley  shall  make  default  of  or  in 
the  performance,"  and  it  was  held  that  the 
not  performing,  observing,  and  keeping  any  one 
of  them  was  a  default  in  the  performance.  Now, 
Martin,  B.  in  that  case  held,  in  the  passage 
where  he  gave  his  opinion  in  the  clearest  pos- 
sible tsrms,  that  there  might  be  non-performance 
of  a  negative  covenant,  pointing  out  that  it  is 
a  duty  imposed  by  the  covenant  which  is  not 
performed,  and  that  a  man  may  break  a  cove- 
nant by  doing  something  that  he  has  undertaken 
not  to  do  just  as  much  as  by  not  doing 
something  that  he  has  undertaken  to  do.  He 
says  this :  "  I  do  not  myself  consider  there  is  any 
inaccuracy  in  language  in  saying  that  a  man  has 
performed  his  covenant  when  he  has  not  done 
what  he  covenanted  not  to  do,  or  that  he  made 
default  in  performing  his  covenant  when  he  has 
done  it  The  abiding  by  a  covenant  is  a  perform- 
ance  of  it,  the  non-abiding  a  non-performance. 
It  was  clearly  the  intention  of  the  parties  that 
the  condition  should  extend  to  every  breach  of 
covenant,  except  those  specially  excepted ;  and 
whether  it  be  a  condition  or  a  covenant  the  inten- 
tion of  the  parties,  as  shown  by  the  words  they 
use,  is  the  true  test."  Now,  as  I  have  said,  all 
the  judges  were  of  opinion  that  there  was  a 
breach  of  the  covenant  in  the  form  I  have  named. 
Then  we  come  to  the  dictum  or  opinion  of 
Bramwell,  B.,  which  tbe  respondent  relies  upon  aa 
being  the  strongest  in  his  favour;  but  it  does  not 
appear  to  me  at  all  to  make  in  favour  of  the 
respondent  in  this  case.  Bramwell,  B.  says :  "  I 
think  that  default  of  or  in  performance  of  all 
covenants  to  be  performed,  observed,  and  kept 
applies  to  covenants  not  to  do  something  as  well 
as  to  covenants  to  do  something."  The  learned 
judge  no  doubt  lays  stress  on  the  words  "  observed 
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and  kept,"  bat  we  all  know  that  when  one  ia 
deciding  a  point  in  oar  court*  one  does  not  neces- 
sarily decide,  and  one  does  not,  if  one  can  avoid 
it,  decide  anything  which  it  ia  not  necessary  to 
decide,  and  having  the  words  "  performed, 
observed,  and  kept,"  he  does  deal  with  "observed 
and  kept,"  which  are  much  dearer  words  to  make 
it  possible  to  infer  that  there  was  a  breach  by 
reason  of  n on- performance  ;  but  it  is  not  in  the 
least  an  authority  that  it  may  not  have  been 
equally  broken  had  it  been  limited  to  the  word 
"perform."  But  he  does  emphasise  the  words 
"observed  and  kept,"  and  in  that  sense  bo  far  as 
that  goes  it  leans  in  Mr.  Hume  Williams'  direc- 
tion, but  it  is  very  far  from  an  expression  of 
dissent  from  the  view  of  Martin,  B.  that  the 
word  "  perform  "  would  be  enough.  I  need  not 
go  through  the  statements  of  the  judges,  because 
the  only  two  that  have  given  anything  that  can 
he  said  to  be  a  view  on  one  side  more  than  the 
other  are  those  two — Bramwell,  B.  and  Martin,  B. 
Now,  that  is  the  strength  of  the  authorities  up  to 
Croft  v.  Lumley  (ubi  tup.),  which  was  a  case  in 
the  House  of  Lords.  I  may  just  in  passing  refer 
to  an  observation  of  Lord  Cranworth,  referred  to 
in  the  argument,  which  shows  what  principleought 
to  be  observed  in  dealing  with  these  covenants  as 
well  as  with  other  covenants.  He  says  this  :  "  This 
is  simply  a  question  whether,  either  in  form  or  in 
substance,  it  is  any  violation  of  the  covenant 
to  have  made  a  lease  which  waa  to  endure  for  one 
year  and  one  year  only  commencing  at  the  begin- 
ning of  the  ensuing  season."  So  he  treats  the 
matter  aa  one  to  be  decided  on  the  question 
whether  there  has  been  a  breach,  or  whether 
either  in  form  or  in  substance  there  has  been  a 
breach.  _  I  waB  dealing  with  the  current  of 
authorities,  and  I  do  not  think  it  is  necessary  to  go 
through  them  in  detail,  but  we  have  in  the  case  of 
Wett  v.  Dobb  (20  L.  T.  Rep.  37 ;  L  Rep.  5  Q.  B. 
460)  the  dicta  of  Kelly,  C.B.  and  Cbanneil,  B., 
dicta  which  go  a  little  beyond  tbe  current  of 
authorities,  because  they  treat  the  word  "observed  " 
as  being  exactly  on  the  same  footing  as  "  per- 
formed. It  is  only  a  dictum,  and  it  is  open  to 
the  objection  that  it  treats  "  observed  "  as  "  per- 
formed," and  treats  the  word  "  observe "  as  a 
limitation  that  is  apt  to  describe  what  ought  to 
be  done  on  a  negative  covenant.  Then  we  come 
to  Hyde  v.  Warden  (ubi  tup.),  which  is  very  much 
relied  upon  for  a  dictum  of  Brett,  L.J.  It  is  a 
dictum  in  a  judgment  read  by  Brett,  L.J.,  but 
prepared  by  Amphlett,  L.J.,  that  if  it  had  been 
necessary  to  decide  that  point  he  would  have 
taken  tbe  view  that  "  perform "  is  not  a  word 
which  would  be  used  in  tbe  sense  of  performing  a 
negative  covenant ;  but  that  dictum  so  far  as  it 
is  a  dictum  of  Brett,  L.J.  is  directly  contrary  to 
another  dictum  of  his  later  on,  when  he  himself 
was  presiding  in  the  Court  of  Appeal.  Then  we 
come  to  -Boons  v.  Davit  (ubi  tup.),  which  has  been 
very  much  relied  upon  by  Mr.  Hume  Wiili&mB 
for  a  dictum  of  Fry,  L.J. ;  but  all  that  amounts 
to  is  that  in  a  particular  case,  not  involving  a 
decision  of  thiB  point,  he  suggests  that,  if  he  had 
been  bound  to  decide  tbe  point,  he  might  possibly 
have  felt  bound  to  have  decided  the  point 
on  the  dictum  of  Coke.  1  gather  that  it  was 
not  the  inclination  of  his  own  judgment,  but 
that  he  might,  sitting  in  a  court  of  first 
instance,  have  felt  constrained  to  follow  the 
dictum  of  Coke.   I  do  not  think  it  goes  further 
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than  that.  I  pass  over  the  intermediate  authorities, 
which  do  not  carry  as  any  farther,  and  I  come  to 
what  I  think  is  the  most  important  authority  in 
modern  times  which  has  been  called  to  oar  atten- 
tion.  That  is  the  case  of  Barrow  v.  Itaact  (ubi 
tup.).    In  that  oase  there  are  two  important 
dicta;  one  by  Lord  Esher,  M.R.,  who  said:  "It 
was  argued  by  tbe  defendant's  counsel  that  the 
covenant  not  to  underlet  without  the  landlord's 
consent  was  a  negative,  not  an  affirmative,  cove- 
nant, and  that  therefore  the  stipulation  for  re- 
entry for  breach  of  the  covenant  did  not  apply. 
But  I  think  that  that  proposition  is  disposed  of 
because  the  word  '  observe '  as  well  as  '  perform.'' 
baa  been  put  in  the  stipulation,  though  I  doubb 
whether  it  waa  necessary  to  put  that  word  in." 
Then  Kay,  L.J.  said  this:  "Another  point  made 
waa  that  the  proviso  for  re-entry  refers  only 
to  the  breach  of  affirmative  and  not  of  negative 
covenant*.    That  is  founded  on  certain  obiter 
dicta  in  Hyde  v.  Warden  (ubi  sup.).  Speaking 
for  myself,  I  should  think  that  an  extremely 
narrow  construction  of  the  word  'perform'  if 
the  word  only  had  been  used.   'Perform'  has. 
not  necessarily  an  aotive  meaning.     We  say 
that  a  man  performs  bis  duty  by  not  answering 
revilings,  by  being  silent  when  he  ought  not  to 
speak,  and  by  many  other  abstentions  from  acting, 
as  well  as  by  active  proceedings.    But  where  the> 
words  are  '  observe '  and  '  perform '  as  here,  there 
is  no  reasonable  ground  for  confining  those  words 
to  tbe  breach  of  an  affirmative  covenant."  Now, 
that  is  a  strong  opinion,  based  upon  grounds 
which  he  states,  by  Kay,  LJ.,  who,  if  anybody 
was,  was  an  authority  on  this  branch  of  law,  that 
such  words  would  justify  a  re-entry  for  the  breach 
of  a  negative  covenant.   Now,  I  am  not  for  a 
moment  saying  that  this  is  an  abstract  question 
which  can  be  decided  without  regard  to  the  special 
words  in  particular  leases.   What  we  have  got  to 
do  in  these  cases,  as  in  every  other,  is  to  try  to 
collect  from  the  words  used  what  the  parties  in- 
tended, and  I  do  not  say  that  in  certain  colloca- 
tions the  courts  do  not  say  that  "  perform  "  might 
be  an  inapt  word  to  describe  the  breach  of  a 
negative  covenant.   It  might  be  made  inapt  by 
context,  just  aa  in  the  cai>e  of  Doe  v.  Marchetti 
(ubi  tup.)  the  context  made  it  quite  impossible  to. 
reconcile  the  word  "perform"  with  the  obliga- 
tion as  to  thirty  days'  notice  so  as  to  make  it  ap- 
plicable to  a  negative  covenant.   It  could  not  be 
done.   But,  subject  to  that,  it  seems  to  me  that 
the  string  of  authorities  leaves  us  at  large  now  to 
decide  this  matter  according  to  our  own  view  and 
according  to  common  sense.   It  seems  to  me  that 
the  reasons  given  by  Martin,  B.  and  Kay,  L.J. 
are  roasone  which  do  commend  themselves  to 
one's  common  sense,  and  in  my  view  are  much 
more  strictly  accurate,  if  one  has  to  go  into  subtle 
analyses  of  words  in  this  collocation,  than  the 
contrary  view,  because  what  it  dealt  with  in  these 
provisos  for  re-entry  is  the  covenant  and  the 
obligation  to  observe  the  covenant,  and  when  one 
is  dealing  with  the  covenant  and  not  the  thing  to- 
be  done  under  the  covenant,  it  is  perfectly  proper 
to  describe  the  performance  of  tbe  covenant  as 
being  that  which  is  stipulated  for,  and  tbe  per- 
formance of  the  covenant  is  simply  the  keeping 
of  the  promise,  which  is  another  way  of  saying 
the  same  thing,  and  the  promise  is  equally  kept 
if  he  abstains  from  doing  that  which  he  has  un- 
dertaken not  to  do  or  does  that  which  he  haa 
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undertaken  to  do.   It  is  the  obligation,  not  the 
mode  of  fulfilling  the  obligation,  and  what  is 
treated  as  the  breach  is  the  non-performance 
of  the  obligation.   If  yon  tell  me  what  he  con- 
tracted to  do,  I  will  tell  you  whether  he  performed 
it  or  not;  but  it  is  put  in  broad  language,  failure 
to  perform  or  default  in  performing,  and  the 
default  ii  the  thing.   If  there  in  default  in  per- 
forming  the  covenant,  then  the  covenant  has  not 
been  performed.   If  the  thing  to  be  done  in  order 
to  perform  the  covenant  was  to  abstain  from  doing 
something,  it  seems  to  me  that,  as  far  as  the 
covenant  is  concerned,  "perform"  is  the  right 
word.   The  thing  to  be  done  might  be  described 
in  some  other  phrase.   If  we  are  to  go  into  the 
niceties  of  the  matter,  in  absolute  strictness 
"perform"  is  an  absolutely  legitimate  word  to 
express  the  doing  of  that  which  is  undertaken  to 
be  done,  that  a  man  has  performed  his  obligation, 
or  has  performed  his  promise.    That  being  so,  it 
seems  to  me  there  is  no  practical  difficulty, 
and  no  real  difficulty  whatever,  in  applying  the 
word  performance  as  aptly  describing  the  failure 
to  do  something,  to  keep  the  promise  of  a 
negative  covenant.    That  being  bo,  there  is  no 
reason  why  the  proviso  for  re-entry  should  not 
apply  in  this  case.   There  is  no  doubt  that,  at  the 
time  when  this  refinement  was  introduced,  there 
was  a  very  strong  and  natural  leaning  on  the  part 
of  the  court  to  avoid  holding  that  there  was  a 
forfeiture.    The  law  was  not  then  as  settled  or 
as  easy  in  application,  and  it  was  not  then  so 
easy  to  get  relief  against  forfeiture,  as  it  is  in 
modern  times,  and  therefore,  speaking  broadly, 
there  is  no  reason  why  these  clauses  should  not 
be  construed  fairly  according  to  their  grammatical 
meaning,  taking  the  whole  context  together,  or 
why  the  court  should  lean,  or  be  said  to  lean, 
against  a  forfeiture.    The  Legislature  has  inter- 
vened in  the  matter.    It  has  considered  all  the 
cases  in  which  it  might  be  fair  that  there  should 
bo  relief;  that  relief  is  open  for  those  who  bring 
themselves  within  the  conditions  which  the  Legis- 
lature has  said  ought  to  be  the  conditions  upon 
which  they  get  that  relief ;  and  it  does  not  affect 
that  argument  that  in  this  particular  case  this 
particular  covenant  is  one  which  the  Legislature 
has  thought  fit  should  stand  outside  that  par- 
ticular form  of  relief.    I  am  dealing  with  the 
principle  of  construction  which  led  to  what  I 
think  was  the  exceedingly  narrow  view  taken  in 
the  old  days  of  strict  pleading,  in  the  time  of 
Coke,  and  applied  to  the  doctrine  of  forfeiture,  I 
do  not  think  those  general  considerations  apply 
to  the  case  now.    We  are  left  with  the  right  to 
decide  this  question  upon  our  own  judgment,  and 
the  last  and  most  authoritative  pronouncement 
on  the  matter  is  the  pronouncement  by  two 
judges  of  the  Court  of  Appeal  in  Barrow  v.  I$aaa 
(ubt  tup.).  I  think,  therefore,  that  we  are  entitled 
to  follow  their  view  rather  than  some  of  the 
earlier  dicta.    That  being  the  state   of  the 
authorities,  my  own  opinion,  as  I  have  said,  is 
that  in  this  particular  case,  in  the  context  of  this 
lease,  I  find  nothing  which  in  the  slightest  degree 
presses  against  the  view  that  I  have  taken  prima 
Jacie  of  what  is  meant  by  performing  the  cove- 
nant.  I  think  that,  in  this  case,  it  means  the  per- 
formance of  the  duty  undertaken  by  the  cove- 
nant; that  duty  in  this  caf  e  was  not  to  do  some- 
thing, and  therefore,  it  being  broken,  the  person 
has  done  that  which  he  undertook  not  to  do.  The 


inclination  of  the  judgment  of  Wright,  J.  was  in 
favour  of  the  view  I  have  taken  ;  but  he  thought 
that  he  was  overborne  by  the  authorities.  I  think 
the  authorities  were  not  an  obstacle  to  his  apply- 
ing his  own  common  sense  in  the  way  he  would 
have  done  if  he  had  not  felt  overborne  by  them. 
I  think,  also,  that  the  weight  of  authority  in 
modern  times  is  the  other  way.  That  really 
decides  this  appeal,  but  there  was  a  question 
whioh  arose  at  the  trial  and  was  discussed  more 
or  less  by  Mr.  Hume  Williams,  in  whose  favour 
Wright,  J.  decided  the  case  on  the  ground  which 
I  have  discussed.  Mr.  Hume  Williams  had 
another  point  which,  in  view  of  the  fact  that  the 
learned  judge  was  with  him  on  the  first  point, 
does  not  seem  to  have  been  pressed  home,  and  it 
may  be,  and  I  think  it  is  quite  probable,  that  the 
course  the  case  took  and  the  attitude  of  the 
learned  judge  upon  that  point,  may  have  probably 
influenced  the  learned  counsel  not  to  press  home 
another  point  which  would  have  been,  if  decided 
in  his  favour,  conclusive  of  the  caie.  That  point 
is  whether  under  the  circumstances  of  the  case 
there  was  a  waiver  by  the  plaintiff  of  this  particular 
breach  by  subletting  without  consent.  I  think  the 
justice  of  the  case  will  bo  satisfied  by  sending  the 
case  back  for  that  question  to  be  tried.  If  it  is  to 
be  tried  again,  the  less  I  say  upon  the  facts  the 
better.  With  respect  to  this  appeal  before  us,  I 
think  this  has  been  an  appeal  on  a  very  impor- 
tant point  of  law  on  whioh  Wright,  J.  decided  in 
favour  of  the  plaintiff.  Our  view  is  that  that 
decision  is  wrong  and  that  the  judgment  must  be 
reversed. 

Rombr,  L.J. — I  am  of  the  same  opinion.  It 
may,  I  think,  be  admitted  that  the  word  "  per- 
form "  may  in  ordinary  cases  be  said  to  be  more 
especially  appropriate  to  what  may  be  called 
positive  covenants;  but  it  cannot  be  said,  as  a 
hard  and  fast  rule,  that  the  word  is  inappro- 
priate to  apply,  at  any  rate,  to  some  negative 
covonanta.  I  agree  with  the  Master  of  the  Rolls 
that,  speaking  broadly,  one  may  properly  say 
what  Martin,  B.  said  in  answering  the  question 
put  to  him  in  Croft  v.  Lumley  (6  HL  L.  Oas.  672), 
that  there  is  no  necessary  inaccuracy  of  lan- 
guage in  saving  that  a  man  has  performed  his 
covenant  when  he  has  not  done  what  he  has 
covenanted  not  to  do,  or  that  he  has  made  default 
in  performing  bis  covenant  when  he  has  done 
what  he  has  covenanted  not  to  do.  After  what 
the  Master  of  the  Rolls  has  said,  I  do  not  intend 
to  go  through  the  various  cases  and  the  observa- 
tions of  learned  judges  which  have  been  called  to 
our  attention.  All  I  need  Bay  is  that,  in  the  result, 
it  appears  to  me  that  we  are  not  bound  to  hold, 
and  that  it  would  not  be  right  to  hold,  as  a  bind- 
ing rule  of  construction  that  in  provisoes  for 
re-entry  the  word  "  perform  "  must  be  construed 
as  excluding  all  covenants  by  the  leasee  which 
may  be  called  negative  covenants.  It  may  very 
well  be  that,  in  construing  some  provisoes  for 
re-entry  in  some  leases,  there  may  be  sufficient  to 
prevent  the  application  of  the  word  "  perform " 
to  some  covenants  in  the  lease ;  but  the  question 
whether  in  a  proviso  for  re-entry  in  a  lease 
the  word  "  perform "  does  apply  to  and  in- 
oludo  certain  negative  covenants  must  depend 
upon  the  consideration  of  and  true  construction 
of  the  lease  read  and  construed  as  a  whole.  Now, 
in  the  present  case,  I  think  that  the  words  "  to 
be  performed"  in  the  proviso  for  re-entry  do 
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include  the  preceding  covenants  in  the  lease 
which  have  been  called,  and  may  in  a  sense 
properly  be  called,  negative  covenants.  What 
are  those  negative  covenant*  ?    They  are  two 
only.   The  one  ie,  stating  it  shortly,  a  covenant 
by  the  lessee  not  to  carry  on  any  business  or  trade 
on  the  demised  premises  other  than  that  of  an 
outfitter  without  the  consent  in  writing  of  the 
lessor.    The  other  is  a  covenant  against  sub- 
letting or  assigning.   Those  two  covenants  have 
no  doubt  been  put  into  a  negative  form  as  a 
matter  of  wording.    But  I  observe  that  as  a 
matter  of  substance  they  are  not  negative,  or  at 
any  rate  not  purely  negative.   Take  the  covenant 
against  carrying  on  a  business.    That  covenant, 
as  a  matter  of  substance,  might  jnst  as  easily 
have  been  put,  as  a  matter  of  wording,  in  a  posi- 
tive form.   In  a  positive  form  it  would  have  run 
as  a  covenant  by  the  lessee  that  he  would  apply 
for  and  obtain  the  consent  in  writing  of  the 
lessor  before  carrying  on  any  business  other  than 
that  of  an  outfitter.    Then  take  the  case  of  under- 
letting.  That  covenant  might  just  as  easily,  as 
a  matter  of  substance,  have  been  worded  as  a 
covenant  by  the  lessee  that  he  would  apply  for  and 
obtain  the  consent  of  the  lessor  before  under- 
letting ;  and  the  covenant  against  assigning  might 
have  been  similarly  worded.   That  being  so,  and 
bearing  in  mind  what  is  the  nature  of  the  only 
two  so-called  negative  covenants  in  thiB  lease,  I 
think  that  the  words  "  to  be  performed  "  are  not 
inapt  to  be  applied  to,  and  that  on  the  construc- 
tion of  the  proviso  for  re-entry  they  ought  to  bo 
applied  to  and  held  to  include  the  two  so-called 
negative  covenants.  Moreover,  I  should  like  to  add 
that  it  is  very  difficult  to  suppose  that  the  proviso 
for  re-entry  was  not  intended  to  apply  to  such  a 
covenant  as  that  against  assigning  or  underletting 
without  first  obtaining  the  consent  in  writing  of 
the  landlord,  that  covenant  being  one  the  breach 
of  which  is  so  serious,  and  is  regarded  as  so  serious 
both  by  the  courts  and  the  Legislature  that  relief 
cannot  be  given  either  under  the  ordinary  doc- 
trines of  the  court  or  under  the  provisions  of  the 
Conveyancing  Act  1881.   I  may  further  observe 
that,  if  there  were  no  right  to  re-enter  for  breach 
of  that  covenant,  the  covenant  being  clear  in 
itself,  for  all  practical  purposes  it  wonld  be 
usoless.   I  will  not  labour  that  point,  but  it  is 
clear  to  all  those  who  consider  what  remedies  the 
landlord  could  possibly  have  that  nothing  would 
be  of  any  real  use  to  him  but  a  proviso  for  re- 
entry if,  in  defiance  of  his  covenant,  the  lessee 
underlet  or  assigned  without  obtaining  the  con- 
sent of  the  lessor.  The  conclusion,  then,  to  which 
I  have  come  is  that  on  the  point  of  law  which 
arises  here  the  appeal  must  be  allowed.   I  will 
add  nothing  to  what  the  Master  of  the  Rolls  has 
said  upon  the  question  of  fact  which  will  have  to 
be  tried.   I  agree  that  the  question  to  be  tried  is 
Biaiply  one  of  fact,  whether  or  not,  the  fact  of  the 
breach  by  underletting  being  admitted,  there  has 
been  a  waiver  of  that  breach. 

Mathew,  L.J. — I  am  of  the  same  opinion,  and 
have  very  little  to  add  to  the  reasons  which  have 
been  given  by  the  Master  of  the  Rolls  and 
Romer,  L.J.,  with  which  I  entirely  concur.  We 
have  in  thiB  case  to  construe  this  lease,  and  not 
any  other  lease.  I  am  satisfied  that  the  true 
meaning  of  the  proviso  for  re-entry  in  this  lease 
is  that  the  word  "performed"  was  intended  to 
apply  to  positive  covenants  as  well  as  to  negative 
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covenants.  I  also  agree  that  it  is  extremely  diffi- 
cult to  define  what  are  negative  covenants.  No 
covenant  has  occurred  to  my  mind  which  is  so 
purely  negative  that  it  cannot  be  made  to  have  a 
positive  aspect  as  well  as  a  negative.  The  cove- 
nants in  this  lease  appear  to  me  to  have  both  a 
positive  and  an  affirmative  meaning.  The  agree- 
ment not  to  assign,  Ac.,  is  practically  an  agree- 
ment to  retain  possession,  and  in  that  aspect  is 
an  affirmative  covenant  Now,  ought  we  not  to- 
bold  that,  in  this  case,  upon  a  breach  of  a  covenant 
of  that  description  there  is  a  forfeiture  P  These 
so-called  negative  covenants  are  most  important 
provisions  in  all  leases  of  house  property.  If  tbe 
defendant's  contention  were  right,  these  covenants 
would  practically  be  nugatory,  and  would  not 
afford  the  protection  which  the  lessor  clearly 
intended  to  have.  The  lessor  desires  to  make- 
it  sure  that  bis  property  will  be  used  only  in  a 
certain  way,  and  in  a  way  not  likely  to  give  offence 
to  occupiers  of  neighbouring  houses  belonging 
to  him.  It  is  said  that  there  would  be  a  remedy, 
and  an  adequate  remedy,  by  injunction.  But  the 
remedy  by  injunction  would  not  be  available  if  a 
sublessee  or  assignee  had  entered  into  possession* 
and  the  lessor  would  only  have  an  action  for 
damages.  In  my  opinion,  it  cannot  be  supposed 
that  that  was  intended  to  be  the  agreement 
between  the  lessor  and  leasee.  I  think  that  there- 
baa  been  in  this  case  a  breach  of  covenant  which) 
would  entitle  tbe  plaintiff  to  re-enter.  Tbe  case, 
however,  must  go  back  to  be  investigated  upon 
the  important  question  of  fact  which  the  defen- 
dant is  entitled  to  have  tried.  I  agree,  therefore, 
that  the  appeal  must  be  allowed,  and  the  action 
sent  back  to  be  tried  upon  that  question. 

Appeal  allowed. 
Solicitors:  for  the  appellant,  LeslU,  Antill,  and 
Arnold ;  for  the  respondent,  C.  E.  Soames. 


March  2,  3,  4,  and  23. 
(Before  Collins,  M.R.,  Romer  and 
Mathbw,  L.JJ.) 
Attorney-General  v.  Duke  of 
Northumberland,  (a) 

APPEAL  FROM  THE  KING'S  BENCH  DIVI8ION. 

Revenue— Succeition  duty— Disentailing  deed  by 
tenant  for  life  and  tenant  in  tail — Joint  power 
of  appointment — Appointment  to  purchaser  in 
fee  —  Alienation  —  Death  of  tenant  for  life— 
Liability  to  pay  succession  duty — Succession- 
Duty  Act  1853  (16  &  17  Vict.  e.  51),  ss.  2, 15. 

By  a  disentailing  deed  and  settlement  executed  in 
1868,  the  tenant  for  life  and  the  tenant  in  tail 
in  remainder  of  certain  land  conveyed  the  land 
to  such  uses  as  they  should  jointly  appoint,  and 
in  default  thereof  to  the  use  of  the  tenant  for 
life,  with  remainder  to  the  tenant  in  tail 
for  life,  with  remainder  to  his  first  and  other 
sons  in  tail. 

In  1870  they  sold  and  appointed  the  land  to  a 

purchaser  in  fee  simple. 
In  1874  the  purchaser  died,  having  devised  the 

land  to  his  wife;  she  died  in  1888,  having 

devised  the  land  to  her  daughter,  who  duly  paid 

succession  duty. 
In  1899  the  tenant  for  life  died. 

l«)  B«port«l  bj  J,  H.  Wuxiajm,  UtrrUtor-ftt-Lsw. 
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Held  (affirming  the  judgment  of  Ridley,  J.),  that, 
upon  the  death  of  the  tenant  for  life,  tuceettion 
duty  became  payable  in  respect  of  the  succession 
of  the  tenant  in  tail ;  and  that  the  duty  mutt 
be  calculated  on  the  value  of  the  interest  of  the 
alienee  considered  as  an  annuity. 

lie  Cooper  and  Allen  to  Harlech  (35  L.  T.  Rep. 
890  ;  4  Ch.  Dir.  802)  overruled  on  thie  point. 

Solicitor- General  tr.  Law  Reversionary  Interest 
Society  (28  L.  T.  Rep.  769;  L.  Rep.  8  Ex.  233) 
approved. 

Appeal  of  the  defendants  from  the  judgment  of 
Ridley,  J.  upon  an  information  by  the  Attorney- 
General. 

In  1816  certain  lands,  including  the  land  com- 
prised in  the  indenture  of  the  1st  Dec.  1870  herein- 
after referred  to,  stood  limited  to  the  use  of  the 
second  Duke  of  Northumberland  for  life,  with 
remainder  to  the  use  of  his  eldest  son,  afterwards 
the  third  duke,  in  tail  male. 

By  virtue  of  common  recoveries  suffered  in 
1816  and  of  indentures  of  lease  and  release  exe- 
cuted in  Jan.  1817,  these  lands  became  limited  to 
«uch  uses  as  the  second  duke  and  his  eldest  son 
ehould  jointly  appoint 

By  an  indenture  of  settlement  dated  the  19th 
April  1817,  the  second  duke  and  his  eldest  son 
exercised  their  joint  power  of  appointment  and 
limited  the  lands  to  uses,  under  which,  by  reason 
of  the  events  which  happened,  in  1868  the  binds 
etood  limited  to  the  use  ot  the  sixth  duke  for  life, 
■with  remainder  to  his  eldest  son,  afterwards  and 
mow  the  seventh  duke,  in  tail  male. 

By  an  indenture  dated  the  19th  Dec.  1868,  duly 
enrolled,  as  a  disentailing  deed,  the  sixth  duke 
and  his  eldest  son  disentailed  the  lands  and 
conveyed  them  to  such  uses  as  they  Bhould  by 
deed  jointly  appoint,  and  in  default  of  appoint- 
ment to  the  uses  then  subsisting  under  or  by 
reference  to  the  settlement  of  1817. 

By  an  indenture  of  settlement  dated  the  21st 
Dec.  1868.  the  sixth  duke  and  his  eldest  son,  in 
exercise  of  the  joint  power  of  appointment  given 
to  them  by  the  indenture  of  the  19th  Dec.  1S68, 
appointed  the  lands  to  such  uses  as  they  should 
by  deed  jointly  appoint,  and  in  default  thereof  to 
the  use  of  the  sixth  duke  for  life,  with  remainder 
to  the  use  of  the  seventh  duke  for  life,  with 
remainder  to  the  use  of  the  first  and  other  sons 
of  the  seventh  duke  in  tail  male,  with  divers 
remainders  over  in  strict  settlement. 

By  an  indenture  dated  the  1st  Dec.  1870,  which 
recited  the  joint  power  of  appointment  given  by 
the  settlement  of  the  21st  Dec.  1868,  the  sixth 
and  Beventh  dukes,  in  exercise  of  that  power  and 
in  consideration  of  250/,,  irrevocably  appointed  a 
part  of  the  lands  to  the  use  of  Lord  James 
Murray  in  fee  simple. 

On  the  3rd  June  1874  Lord  James  Murray 
died,  having  by  his  will  devised  all  his  real  and 
personal  estate  to  Lady  Elizabeth  Murray,  his 
•wife,  who  was  his  sole  executrix. 

On  the  11th  Oct.  1888  Lady  Elizabeth  Murray 
died  possessed  of  this  part  of  the  lands,  which 
ehe  devised  to  her  daughter,  the  defendant  C.  F. 
Murray,  whom  she  appointed  her  sole  executrix. 

On  the  death  of  Lady  Elizabeth  Murray  suc- 
cession duty  at  1 J  per  cent,  was  paid  on  the  value 
of  the  interest  of  the  defendant  C.  F.  Murray 
(considered  as  an  annuity  for  life)  in  the  real  estate 
«o  devised  to  her  by  Lady  Elizabeth  Murray, 


including  the  land  assured  by  the  indenture  of 
the  1st  Dec.  1870. 

By  an  indenture  of  settlement  dated  the  1st 
July  1892,  the  sixth  and  seventh  dukes  appointed 
the  family  estates  to  such  uses  as  they  and  the 
present  Earl  Percy,  the  eldest  son  of  the  seventh 
duke,  should  by  deed  jointly  appoint. 

By  an  indenture  of  settlement  dated  the  19th 
Dec  181*4,  the  sixth  and  seventh  dukes  and  Earl 
Percy  appointed  the  estates  to  such  uses  as  the 
seventh  duke  and  Earl  Percy  should  by  deed 
jointly  appoint,  and  in  default  of  appointment  to 
the  use  of  the  seventh  duke  for  life,  with  divers 
remainders  over. 

The  sixth  duke  died  on  the  2nd  Jan.  1899. 

By  an  indenture  dated  the  13th  May  1902,  the 
defendant  0.  F.  Murray  sold  and  conveyed  the 
particular  land  in  question  to  the  defendant  0.  W . 
Bell,  who  is  now  its  owner.  He  was  made  a 
defendant  for  the  purpose  of  enforcing  the  charge 
for  succession  duty. 

By  the  information  a  declaration  was  asked  for 
declaring  that  succession  duty,  under  the  Suc- 
cession Duty  Act  1853  and  the  Customs  and 
Inland  Revenue  Act  1833,  became  payable  on  the 
death  of  the  sixth  duke  in  respect  of  the  land 
assured  by  the  indenture  of  the  1st  Dec.  1870,  at 
the  rate  of  5  per  cent,  under  sect.  10  of  the 
Succession  Duty  Act  the  present  duke  being  a 
descendant  of  a  brother  of  the  father  of  the 
third  duke,  and  1£  per  cent  under  sect  21  (1)  of 
the  Customs  and  Inland  Revenue  Act  1888 ;  and 
it  was  asked  on  behalf  of  the  Crown  that  the  duty 
should  be  calculated  on  the  value  of  the  interest 
considered  as  an  annuity,  under  sect  21  of  the 
Succession  Duty  Act, 

The  Succession  Doty  Act  1853  (16  Sc.  17  Yict. 
c.  51)  provides : 

Seot.  1.  The  term  "suooession"  shall  denote  any 
property  chargeable  with  doty  under  this  Aot. 

Seot.  2.  Every  part  or  future  disposition  of  property, 
by  reason  whereof  any  person  has  or  shall  become 
beneficially  entitled  to  any  property  or  the  income 
thereof  upon  the  death  of  any  person  dying  after  the 
time  appointed  for  the  commencement  of  this  Aot 
either  immediately  or  after  any  interval,  either  oertsinly 
or  contingently,  and  either  ori (finally  or  by  way  of  sub- 
stitutive limitation,  and  every  devolution  by  law  of  any 
beneficial  interest  in  property,  or  the  income  thereof, 
upon  the  death  of  any  person  dying  after  tho  time 
appointed  for  the  commencement  of  this  Aot  to  any 
other  person  in  possession  or  erpeotanoy,  shall  be 
deemed  to  have  conferred  or  to  oonfer  on  the  person 
entitled  by  reason  of  any  snoh  disposition  or  devolution 
a  "  snooeision,"  and  the  term  "suooeesor  "  shall  denote 
the  person  so  entitled ;  and  the  term  "  predeoessor  " 
shall  denote  settlor,  disposer,  testator,  obligor, 
ancestor,  or  other  person  from  whom  the  interest  of 
the  successor  is  or  shall  be  derived. 

Seot.  1.*).  Where,  at  the  time  appointed  for  the  com- 
mencement of  this  Aot,  any  reversionary  property 
expectant  on  death  shall  be  vested,  by  alienation,  or 
other  derivative  title,  in  any  person  other  than  the 
person  who  shall  bavo  been  originally  entitled  thereto 
under  any  snoh  disposition  or  devolution  as  is  mentioned 
in  tho  Becond  section  of  this  Aot,  then  the  person  in 
whom  snoh  property  shall  be  so  vested  shall  be  charge- 
able with  duty  in  respect  thereof  as  a  succession  at  the 
same  time  and  at  the  same  rate  as  the  person  so 
originally  entitled  would  have  been  chargeable  with  if 
no  such  alienation  had  been  made  or  derivative  title 
created;  and  where,  after  the  time  appointed  for  the 
commencement  of  this  Act,  any  succession  shall,  before 
the  successor  shall  have  become  entitled  thereto  or  to 
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the  income  thereof  in  possession,  have  become  vested 
by  alienation,  or  by  any  title  not  conferring  a  new  suc- 
cession in  any  other  person,  then  the  duty  payable  in 
roe  pec  t  thereof  shall  bo  paid  at  the  tame  rate  and  time 
aa  the  aame  would  have  been  payable  if  no  euoh  aliena- 
tion had  been  made  or  derivative  title  created;  and 
where  the  title  to  any  enooeeeion  shall  be  accelerated  by 
the  surrender  or  extinction  of  any  prior  interests,  then 
the  doty  thereon  shall  be  payable  at  the  same  time  and 
in  the  same  manner  aa  each  duty  would  have  been  pay- 
able if  no  inoh  acceleration  had  taken  place. 

Sect.  20.  The  duty  imposed  by  thie  Aot  shall  be  paid 
at  the  time  when  the  snooeator,  or  any  person  in  his 
right  or  on  his  behalf,  shall  become  entitled  in  posses- 
sion to  his  succession,  or  to  the  receipt  of  the  income 
and  profits  thereof;  except  that,  if  thero  shall  be  any 
prior  charge,  estate,  or  interest,  not  created  by  the 
enooessor  himself,  upon  or  in  the  suoocseion,  by  reason 
whereof  the  snocessor  shall  not  be  presently  entitled  to 
the  full  enjoyment  or  valae  thereof,  duty  in  respect  of 
the  increased  value  accruing  upon  the  determination  of 
such  charge,  estate,  or  interest  shall,  if  not  previously 
paid,  compounded  for,  or  commuted,  be  paid  at  the  time 
of  Such  determination  ;  and,  except  that  in  case  of  an 
annui'y,  or  property  hereby  made  chargeable  as  an 
annuity,  the  duties  shall  be  paid  by  such  instalments  as 
aro  hereinafter  directed  or  referred  to ;  provided  that  no 
dnty  shall  be  payable  upon  the  determination  of  any 
lease  purporting  at  the  date  thereof  to  be  a  lease  at 
rank  rent,  in  respect  of  the  increase  accruing  to  the 
successor  upon  such  determination. 

Sect.  42.  The  dnty  imposed  by  this  Aot  shall  be  a 
first  charge  on  the  interest  of  the  snocessor,  and  of  all 
persons  claiming  in  his  right,  in  all  tho  real  property  in 
respect  whereof  snob  doty  stall  bo  assessed ;  and  suoh 
dnty  shall  also  be  a  first  charge  on  the  interest  of  the 
snocessor  in  the  personal  property  in  respect  whereof 
the  same  shall  be  assessed,  while  the  same  shall  remain 
in  the  ownership  or  oontrol  of  the  successor,  or  of  any 
trustee  for  him,  or  of  his  guardian  or  oommittee,  or 
totor  or  curator,  or  of  the  husband  of  any  wife  who 
shall  be  the  snocessor ;  and  the  said  duty  shall  be  a 
debt  due  to  tho  Crown  from  the  snocessor,  having  in 
the  case  of  real  property  comprised  in  any  anueeaaiou 
priority  over  all  charges  and  interest!  created  by  him, 
but  ouch  duty  shall  not  charge  or  affect  any  other  real 
property  of  the  snocessor  than  the  property  oomprised 
in  suoh  succession. 

The  information  was  heard  before  Ridley,  J., 
who  gave  judgment  in  favour  of  the  Crown  (88 
L.  T.  Rep.  600). 

The  defendants  appealed. 

Haldane,  K.C.,  Danckwerlt,  K.O.,  and  Autten- 
Cartmcll  for  the  appellants. — The  learned  judge 
was  wrong  in  holding  that  succession  duty  was 
payable  in  tliie  caee.  The  only  succession  duty 
which  could  be  payable  wai  that  which  was  paid 
in  1883  by  C.  F.  Murray.  By  sect  1  of  the 
Succession  Doty  Act  1853,  "  succession  "  denotes 
the  property  chargeable  with  succession  duty ;  by 
sect.  2  any  disposition  of  property  by  which  any 
person  becomes  beneficially  entitled  to  any  pro* 
perty  on  the  death  of  any  other  person,  whether 
m  possession  or  in  futuro,  is  deemed  to  have  con- 
ferred a  succession ;  but,  by  sect.  20,  the  duty  is 
not  payable  until  the  successor  becomes  entitled 
in  possession.  Therefore,  until  some  person  comes 
into  possession,  duty  is  not  payable ;  and  if  no 
person  comes  into  possession  by  virtue  of  the 
disposition  creatine  the  succession,  no  duty 
becomes  payable.  Duty  cm  only  be  payable  once 
in  respect  of  the  same  succession ;  but  the  con- 
tention on  behalf  of  the  Crown  is,  in  effect,  that 
duty  is  payable  twice  in  respect  of  one  succession. 
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There  has  been  but  one  possession  by  virtue  of 
the  disposition  in  this  case,  and  therefore  only 
one  duty  became  payable.  This  case  comes 
within  Beet.  15,  which  provides  that  when  a  suc- 
cession, before  the  successor  is  entitled  in  posses- 
sion, is  vested  by  alienation  or  any  title  not  con- 
ferring a  new  succession  in  any  other  person, 
duty  is  payable  in  the  same  way  as  if  there  was 
no  alienation.  That  means  that,  if  there  has  been 
an  alienation  conferring  a  new  succession,  no  duty 
is  payable  in  respect  of  the  old  succession,  but 
only  in  respect  of  the  new  succession : 

Re  Cooper  and  Allen  to  Harlech,  33  L.  T.  Repv 
690;  4Ch.  Div.  602. 

The  decision  in  that  case  upon  this  point  has 
never  been  overruled.  In  Wotverton  v.  Attorney • 
General  (79  L.  T.  Rep.  58;  (1898)  A.  0.  535), 
although  Lord  Henchell  dissented  from  that 
decision,  it  was  not  necessary  to  decide  the  point. 
The  provisions  of  sect.  15  were  intended  to  extend 
the  liability  to  pay  succession  duty  to  oases  where 
it  would  not  otherwise  be  payable,  and  therefore 
must  be  construed  strictly.  Those  provisions  are 
limited  to  cases  where  the  alienation  does  not 
confer  a  new  succession.  The  alienation  under 
which  C.  F.  Murray  became  entitled  in  possession 
did  confer  a  new  succession,  and  duty  was  paid  on 
that  succession.  No  one  has  come  into  posses- 
sion undor  tho  old  succession,  and  therefore  no> 
duty  is  payable  in  respect  thereof.  The  purchaser 
died  before  the  tenant  for  life,  the  sixth  duke, 
and  a  new  succession  from  him  came  into  pos- 
session during  the  lifetime  of  the  tenant  for  life  ; 
that  removed  the  liability  to  pay  the  duty  charged 
upon  the  old  succession  : 

Attorney-General  v.  Cecil,  23  L.  T.  Rep.  20 ; 

L.  Rep.  5  Ex.  263  ; 
Wolverton  v.  Attorney ■  General  (ubi  tup.)  ; 
Charlton  v.  Attorney -General,  40  L.T.  Rep.  780  ; 

4  App.  C*s.  427. 

The  provisions  of  sect.  12  support  the  contention 
of  the  appellant : 

Braybrooke  v.  Attorney. Gentrsl,  4  L.  T.  Rep.  218; 
9  H.  L.  Cae.  150. 

The  provisions  of  sects.  10,  15,  and  21  show  that, 
if  any  duty  is  payable  in  this  case,  it  must  be 
assessed  on  the  value  of  the  succession  considered 
as  an  annuity  for  the  life  of  the  seventh  duke, 
and  not  for  the  life  of  the  alienee.  The  decision 
upon  that  question  in  Solicitor- General  v.  Laxs 
Hcvertionary  Interett  Society  (28  L.  T.  Rep.  769 ; 
L.  Rep.  8  JSx.  2<13)  was  wrong,  and  has  really 
been  overruled  by  the  case  of  Wolverton  t. 
Attorney-General  {ubi  sup.).  The  disentailing 
deed  of  1868  destroyed  the  succession  to  the 
seventh  duke  created  by  the  settlement  of  1817 ; 
by  virtue  of  the  Fines  and  Recoveries  Act  1833 
a  disentailing  deed  destroys  the  old  estate  and 
creates  a  new  statutory  estate ;  therefore  duty  is 
not  payable  in  respect  of  the  old  estate  tail,  which 
is  the  succession  in  respect  of  which  dnty  is  now 
claimed : 

Attorney-General  v.  Floyer,  7  L.  T.  Rep.  47?  9> 

H.  L.  C.  477  ; 
Attorney-General  v.  Bmythe,  7  L.  T.  Rep.  47 ;  9 

H.  L.  C.  497; 
Braybrooke  v.  Attorney-General  (ubi  tup.) ; 
Attorney -General  v.  Ceril  (ubi  sup.) ; 
W olverton  v.  Attorney -General  (u'li  tup.). 

In  Lil/ord  v.  Attorney -General  (10  L.  T.  Rep. 
652;  L.  Rep.  2  H.  L.  63)  the  question  was  quite 
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a  different  one,  and  that  case  is  not  an  authority 
against  the  Appellants. 

Sir  R.  B.  Finlay  (A.-G.),  Sir  E.  H.  Carton 
(S.-G.).and  Vaughan  Hawkin$  for  the  Crown  — 
The  judgment  of  Ridley,  J.  was  correct.  The 
disentailing  deed  of  1868  did  not  destroy  the 
old  succession.  The  Fines  and  Recoveries  Act 
1833  has  sob  the  effect  of  creating  a  new  title 
paramount;  it  only  has  the  effect  of  making 
every  estate  tail  an  estate  which  can  be  converted 
into  a  fee  simple  by  moans  of  the  Act.  In  sub- 
stance the  tenant  in  tail  has  the  same  interest 
after  the  disentailing  deed  as  he  had  before : 

LUford  v.  Attorney -General  (ubi  tup.) ; 

Attorney-General  v.  Cecil,  23  L.  T.  Rsp.  20;  L. 
Rep.  5  Es.  263,  271. 
It  cannot  be  disputed  that,  if  the  tenant  for  life, 
the  sixth  dose,  had  died  during  the  life  of  the 
purchaser,  succession  duty  would  have  been  pey- 
able  by  the  purchaser  as  well  as  by  C.  F.  Murray. 
In  that  oase  there  would  clearly  have  been  two 
successions  which  came  into  possession,  and 
succession  duty  would  have  been  pajable  on  each 
succession.  It  would  be  a  curious  result  if  duty 
were  only  payable  once  because  the  purchaser 
happened  to  die  before  the  tenant  for  life.  This 
case  comes  within  both  the  second  and  third 
parte  of  sect  15.  Under  sect.  2  succession  duty 
becomes  charged  on  the  property  as  soon  as  the 
succession  is  created;  but  by  sect.  20  it  is  not 
payable  until  the  successor  becomes  entitled  in 

Sossession.  Bnt  for  the  provisions  of  sect.  15, 
uty  would  become  payable  immediately  whenever 
there  is  a  merger  of  the  life  estate  and  estate  in 
remainder,  and  the  provisions  of  that  section  are 
intended  to  prevent  the  duty  becoming  payable 
until  the  death  of  the  tenant  for  life.  A  liability 
to  pay  duty  once  created  cannot  be  destroyed  by 
any  subsequent  alienation  or  disposition  of  the 
property : 

TYolverton  v.  Attorney-General  (ubi  sup.). 

The  words  in  sect.  15,  "not  creating  a  new  suc- 
cession," do  not  qualify  the  word  "  alienation  " : 
AttomeyGeneral  v.  Cecil,  23  L.  T.  Esp.  20 ;  L. 
Rep.  5  Ex.  263,  269. 

An  alienation  cannot  confer  a  new  succession. 
The-  worda  "any  title  not  conferring  a  new  suc- 
cession" refer  to  suoh  a  transmission  as  that 
which  arises  on  bankruptcy.  The  decision  of 
JeBsel,  M  R.  in  Re  Cooper  and  Allen  to  Harlech 
(ubi  tup.)  must  now  be  taken  to  have  been  over- 
ruled by  the  judgments  in  Wolverlon  v.  Attorney- 
General  (ubi  sup.).  The  duty  is  to  be  assessed  on 
the  value  of  the  succession  considered  as  an 
annuity  for  the  life  of  the  person  actually  coming 
into  possession ;  the  alienee  of  a  succession  is  the 
successor  within  the  meaning  of  sect.  21  of  the 
Act,  which  provides  how  the  duty  is  to  be 
assessed  : 

Solicitor- General  y.  Law  Revertionary  Inter eet 
Society,  28  L.  T.  Rep.  760  ;  L.  Rap.  8  Ex.  233. 

Haldane,  K.C.  in  reply.  Cw  adv  ^ 

March  23. —  The  following  judgments  were 
read:— 

Collins,  M.R.— In  this  case  the  Crown  claims 
succession  duty  on  the  death  of  the  sixth  Duke 
of  Northumberland  in  respect  of  a  piece  of  land, 
a  portion  of  the  Northumberland  estates, 
settled  in  1817.    Ridley,  J.  has  decided  in 


favour  of  the  Crown.   The  defendants  appeal. 
The  material  facts  are  thus  stated  by  Ridley,  J. 
"  By  a  settlement  dated  the  19th  April  1817,  large 
I  estates  in  Northumberland  were  limited  to  cer- 
tain uses,  and  in  1867  (in  the  events  which  had 
happened)  they  stood  limited  to  the  sixth  Duke  of 
Northumberland  for  life,  with  remainder  to  his 
eldest  son  in  tail  male.    In  1868  disentailing 
deeds  were  executed  giving  a  joint  power  of 
appointment  to  the  sixth  duke  and  his  eldest  eon, 
Earl  Percy,  now  seventh  duke ;  and  on  the  1st 
Deo.  1870,  under  that  power  of  appointment,  a 
parcel  of  land,  which  was  part  of  the  land  so 
brought  into  settlement,  was  conveyed  to  Lord 
James  Murray  in  fee.     In  1874  Lord  James 
Murray  died,  having  devised  his  estates  to  his 
wife,  and  in  1888  the  widow  died,  having  devised 
them  to  her  daughter,  Miss  Murray,  one  of  the 
defendants.   She  paid  succession  duty  under  16 
&  17  Vict.  c.  51,  s.  10,  and  51  &  52  Vict.  c.  8, 
s.  21,  at  the  rate  of  1J  per  oent  on  the  value 
of  the  interest  derived  from  her  mother  (con- 
sidered as  an  annuity)  in  the  real  estate  so 
devised  to  her,  including  this  particular  parcel 
of  land.   On  the  2nd  Jan.  1899  the  sixth  Duke  of 
Northumberland  died,  and  it  was  now  contended 
that  succession  duty  became  payable  on  his  death 
in  respect  of  this  piece  of  land,  under  the  same 
statutes,  at  the  rate  of  6J  per  cent.   But  it  was 
not  contended  by  the  Attorney- General,  having 
regard  to  the  date  of  the  sale  to  Lord  James 
Murray,  that  sect  18  of  the  Finance  Act  1894 
applied,  and  therefore  it  was  asked  that  the  per- 
centage should  be  calculated  on  the  value  of  the 
interest  considered  as  an  annuity,  under  sect.  21 
of    the   Succession   Duty  Act   1853."  The 
contention   of  the  Crown,  which   Ridley,  J. 
has  accepted,  is  that  the  second  half  of  sect  15 
applies  to  the  case,  and  that  duty  is  payable  under 
that  section  by  Miss  Murray  in  respect  of  the 
succession  of  the  seventh  duke,  which  passed  to 
her  father  by  alienation  under  the  indenture  of 
the  1st  Dec.  1870,  and  of  which  she  was  in  posses- 
sion at  the  date  of  the  death  of  the  sixth  duke, 
and  that  the  fact  that  she  has  paid  succession 
duty  in  respect  of  her  own  succession  upon  a 
devise  from  her  mother,  who  survived  Lord 
James  Murray  and  took  the  succession  under  a 
devise  from  him,  is  no  answer  to  their  claim.  The 
appellants  rely  on  Re  Cooper  and  Allen  to  Harlech 
(35  L.  T.  Rep.  890;  4  Oh.  Div.  802),  decided  by 
Sir  George  Jeesel,  which,  if  well  decided,  governs 
the  present  case.    They  also  contend  that  the 
effect  of  the  disentailing  deed  of  1868  and  the 
settlement  which  followed  upon  it  had  the  effect 
of  destroying  the  succession  of  the  seventh  duke 
created  under  the  settlement  <f  1817.  Subject 
to  this  point  the  question  on  this  appeal  is 
whether  Re  Cooper  and  Allen  to  Harlech  (uoi  tup.) 
was  well  decided.    Before  going  further  it  is 
necessary  to  lefir  to  certain  sections  of  the  Suc- 
cession Duty  Act  1853  (16  &  17  Vict  c.  51). 
Sect  1  provides  thit  "  the  term  '  succession '  shall 
denote  any  property  chargeable  with  duty  under 
this  Act'r  [His  Lordship  then  read  sects.  2  and 
15.]   Sect  20  i  r.vides  that  "  the  duty  imposed 
by  this  Act  shall  be  paid  at  the  time  when  the 
successor  or  any  person  in  his  right  or  on  his 
behalf,  shall  become  entitled  in  possession  to  his 
succession,  or  to  the  receipt  of  the  income  and 
proate  thereof."  Sect  42  provides  that  "  the  duty 
imposed  by  this  Act  shall  be  a  first  charge  on  the 
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interest  of  the  successor,  and  of  all  persons  claim* 
ing  in  his  right,  in  all  the  real  property  in  respect 
whereof  such  duty  shall  be  assessed."  Subject  to 
the  point  as  to  the  effect  of  the  disentailing  deed, 
both  sides  are  agreed  that  the  deed  of  the  1st 
Doc.  1870  was  an  alienation  of  the  seventh  duke's 
succession  to  Lord  James  Murray  within  sect.  15, 
and  that  had  he  survived  the  sixth  duke,  not 
having  himself  transferred  it,  he  would  have  been 
liable  to  pay  the  doty  on  the  death  of  tbe  Bixth 
duke.  Had  he  devised  it  to  his  daughter  and 
died,  she  would  have  had  to  pay  duty  in  respect 
of  her  succession  to  her  father.  Does  the  fact 
that  her  father  predeceased  the  sixth  duke  make 
any  difference  ?  I  think  tbe  reasoning  of  Lord 
Herschell  in  Wolverton  v.  Attorney-General  (79 
L.  T.  Rep.  58;  (1898)  A.  C.  535)  is  conclusive 
that  it  does  not.  By  sect.  42  of  the  Act  of  1853 
tbe  duty  is  a  first  charge  on  the  interest  of  the 
successor.  Therefore  t  he  succession  came  to  Miss 
Murray  subject  to  this  charge.  How  has  she  got 
rid  of  it  ?  "  If  the  person  hsB  had  a  succession 
conferred  upon  him,  he  cannot  by  parting  with  it 
prevent  it  from  being  a  succession;  that  is, 
prevent  it  from  being  property  liable  to  the  duty. 
It  continues  a  succession,  and  will  be,  when  the 
proper  time  comes,  a  succession  enjoyed  in  pos- 
session, into  whatever  hands  it  has  come  " :  (per 
Cleasby,  B.,  delivering  the  judgment  of  tbe  court 
in  Solicitor-General  v.  Law  Reversionary  Interest 
Society,  28  L.  T.  Rep.  7d9 ;  L.  Rep.  8  Ex.  233, 238). 
"  I  am  unable  to  find  in  the  Act,"  says  Lord 
Herschell  in  Wolverion  v.  Attorney- General  (ubi 
sup.),  "any  warrant  for  the  view  that  a  suc- 
cession once  created  can,  by  tbe  act  of  the 
successor,  cense  to  exist  and  another  succession  ba 
substituted  for  it."  But  it  is  only  by  substituting 
the  new  succession  of  Miss  Murray  for  the  original 
succession  of  the  seventh  duke  that  the  appellants 
can  succeed.  It  is  not  necessary  to  examine  once 
again  the  numerous  cases  decided  upon  sect.  15 
before  Wolverton  v.  Attorney. General  (ubi  sup.), 
nor  to  repeat  at  length  here  the  reasons  given  by 
Lord  Herschell  for  his  opinion,  but  they  are  to 
my  mind  conclusive,  that  Re  Cooper  and  Allen  to 
Harlech  (ubi  tup.)  was  wrongly  decided.  There- 
fore on  this,  which  was  the  point  principally 
discussed  in  the  argument,  I  am  of  opinion  that 
the  decision  of  Ridley,  J.  is  right.  Next,  with 
regard  to  the  effect  of  the  disentailing  deed. 
Here,  too,  I  agree  with  Ridley,  J.  I  think  the 
point  is  concluded  by  authority.  Braybrooke  v. 
Attorney-General  (4  L.  T.  Rep.  218 ;  H  H.  L.  C. 
l.iO)  and  the  other  cases  cited  in  the  same  volume, 
and  Lilford  v.  Attorney-General  (10  L.  T.  Rep. 
tio2 ;  L.  Rep.  2  H.  L.  63),  seem  to  me  to  establish 
that  the  effect  of  such  a  deed  and  the  resettle- 
ment which  followed  was  not  such  as  to  absolve 
the  seventh  duke  from  tbe  obligation  of 
paying  succession  duty.  "  I  consider  it  my 
duty."  says  Lord  Campbell,  "  to  remind  your 
Lordships  of  the  extreme  inconvenience  which 
may  arise  from  departing  from  the  broad  rule 
laid  down  by  the  Court  of  Exchequer,  that  a 
tenant  in  tail  in  remainder  cannot  vary  the  suc- 
cession duty  to  which  he  will  be  liable  by  barring 
the  entail  and  resettling  the  estate  "  ■  (Braybrooke 
v.  Attorney-General  (ubi  sup.).  In  that  case  on 
dieentailment  by  tenant  in  tail  in  remainder  after 
a  life  estate  in  his  father  and  a  resettlement  by 
father  and  son  to  such  uses  as  they  should 
appoint,  an  appointment  was  made  by  them  to 


the  father  for  life,  remainder  to  tbe  son  for  life, 
remainder  to  his  first  and  other  sons  in  tail,  and 
on  the  father's  death  it  was  held  that  the  son  took 
a  h accession  under  a  disposition  made  by  himself 
under  sect.  12  of  the  Act.  The  disentailing  deed 
did  not  annul  the  father's  life  estate.  Therefore 
what  the  son  had  to  dispose  of  was  a  succession 
liable  to  duty.  Tbe  succession  was  not  de- 
stroyed by  the  enlargement  of  the  estate 
tail  into  a  fee.  Lord  Campbell  and  probably 
Lord  Kingsdown  would  have  reached  the 
same  conclusion  under  sect.  15.  In  other  words, 
tbe  transaction  involved  an  alienation  of  a 
succession.  So  here,  if  there  had  been  no  sale 
under  the  power  to  Lord  James  Murray,  tbe 
seventh  duke  would  have  taken  a  succession  under 
a  disposition  made  by  himself.  The  point,  there- 
fore, that  tbe  succession  was  wiped  out  by  the 
dieentailment  is  no  longer  open.  I  have  dealt 
with  the  case  without  reference  to  the  clause  as 
to  acceleration  by  tbe  surrender  or  extinction  of 
prior  interests  in  sect.  15,  which  certainly  does 
not  assist  the  appellants.  With  regard  to  tbe 
point  that  the  duty  should  be  calculated  by 
reference  to  the  life  of  the  original  successor,  the 
seventh  duke,  and  not  that  of  the  ultimate 
alienee,  Miss  Murray,  we  cannot  decide  in  favour 
of  the  appellants  without  overruling  Solicitor- 
General  v.  Late  Reversionary  Interest  Society  (ubi 
sup.),  decided  more  than  thirty  years  ago  and  con- 
tinually acted  upon  since.  This  lam  not  prepared 
to  do  even  if  I  disagreed  with  it,  which  1  do  not. 
The  appeal  must  be  dismissed. 

Rohbr,  L.J. — I  agree  witn  the  judgment  of 
the  Master  of  the  Rolls  in  this  case,  and  only 
desire  to  add  some  observations  on  certain  points. 
In  the  present  case  a  tenant  for  life  and  re- 
mainderman conveyed  land  to  such  purposes  as 
they  should  appoint,  and  then  appointed  the  land 
to  a  person  in  tee.  For  the  purposes  we  have  to 
consider  on  thiB  appeal,  I  think  it  is  clear  on  the 
authorities  that  tbe  case  should  be  dealt  with  as 
if  they  had  conveyed  the  land  direct  to  that 
person  in  fee.  That  being  so.  the  question 
arising  on  the  present  appeal  may  be  stated  as 
follows:  A.,  tenant  for  life,  and  B.,  tenant  in 
tail,  alienate  land  to  C.  in  fee  by  disentailing  deed 
duly  enrolled.  C.  then  enters  into  possession, 
and  dies  in  the  lifetime  of  A.,  having  devised  the 
land  to  D.,  who  thereupon  enters  into  possession 
and  pays  succession  duty  as  succeeding  C. ;  then 
A.  dies,  and  the  question  is  whether  succession 
duty  is  then  payable  by  D.  on  A.'s  death.  And. 
if  that  question  be  answered  in  the  affirmative, 
there  is  a  subsidiary  question  as  to  how  the  duty 
is  to  be  estimated.  The  appellants  say  that  no 
succession  duty  is  payable.  They  contend  in  tbe 
first  place  that,  even  if  B.  had  been  tenant  in  fee, 
no, duty  would  have  been  payable.  And,  as  a 
second  point,  they  contend  that,  even  if  duty 
would  have  been  payable  bad  B.  been  tenant  in 
fee,  it  is  not  payable  because  B.  was  tenant  in 
tail.  With  regard  to  the  first  point  the  appel- 
lants rely  on  the  fact  that  D.  had  to  pay  duty  on 
C.'b  death  as  his  successor,  and  they  urge  that, 
having  so  succeeded  to  the  land  and  paid  duty, 
there  was  in  fact  no  fresh  succession  by  D.  on  A.'s 
death,  and  that  D.  could  not  be  liable  for  more 
than  one  succession  duty;  and  the  appellants 
rely  on  the  decision  of  Sir  George  Jessel,  Master 
of  the  Rolls,  in  the  case  of  Re  Cooper  and  Allen 
to  Harlech  (ubi  sup.).   But  that  decision  and  the 
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grounds  on  which  it  was  based  have  since  been 
considered  and,  as  it  appears  to  me,  disapproved 
of  by  the  House  of  Lords  in  the  case  of  Wolvet' 
ton  v.  Attorney-General  (ubi  tup.),  and  in  par- 
ticular were  shown  to  be  unsound  by  the  reasoning 
of  Lord  Herschell  in  his  speech  in  that  case. 
That  reasoning  appearB  to  me  convincing,  but, 
inasmuch  as  the  appellants  challenge  it,  I  desire 
to  add  a  few  remarks,  even  at  the  risk  of  repeating 
part  of  what  Lord  Herschell  in  the  last-mentioned 
case,  and  the  Master  of  the  Rolls  in  the  present 
case,  have  said.  In  the  first  place,  if  I  consider 
the  position  of  C.  immediately  before  he  died,  it 
i  to  me  clear  that,  in  strict  accordance  with 
» express  provision  of  the  second  part  of  sect.  15 
of  the  Act  16  &  17  Vict.  c.  51,  the  succession  of  B. 
had  become  vested  in  0.  by  alienation,  and 
that  the  duty  in  respect  of  that  succession  there- 
upon became  payable  at  the  same  time  and  rate 
as  the  same  would  have  been  payable  if  no  aliena- 
tion had  been  made.  And  it  is  further  clear  from 
the  section  that  the  alienation  of  A.'s  life  estate 
to  C,  and  the  merger  consequent  thereon,  did  not 
operate  to  prevent  the  duty  being  payable.  See 
also  sect.  20  of  the  Act,  which  provides  that  the 
duty  imposed  by  the  Act  shall  be  paid  at  the  time 
when  the  successor,  "  or  any  person  in  his  right,*' 
shall  become  entitled  in  possession  to  his  snc- 
cession.  The  words  "  in  his  right "  would  include 
purchasers  and  other  derivative  owners  whose 
liability  to  the  payment  of  duty  is  regulated  by 
sect.  15.  It  also  follows  from  the  provisions  ot 
sect.  42  of  the  Act  that,  inasmuch  as  C.  claimed 
"in  right "  of  B.,  the  duty  became  a  first  charge 
on  the  land.  That  being  so,  how  has  that  charge 
been  got  rid  of?  Ab  Xord  Herschell  pointed 
out,  there  is  nothing  whatever  in  the  Act  from 
which  it  can  be  inferred  that  by  any  disposition 
on  C.'b  part  of  the  land  he  could  free  the  land 
from  the  charge.  He  may,  of  course,  dispose  of 
the  land  so  as  to  create  further  successions  in 
respect  of  which  further  duty  may  become  pay- 
able, but  that  will  not  in  any  way  interfere  with 
the  duty  already  charged  on  the  land,  subject 
only  to  the  provision  made  by  seot.  12  of  the  Act 
in  favour  of  C.  if  he  himself  became  a  successor 
by  virtue  of  his  own  disposition.  The  arguments 
by  which  the  appellants  seek  to  escape  from  this 
result  in  the  present  case  are  founded  on  a  mis- 
conception of  the  position  of  D.  He  has  not 
been  required  to  pay  duty  twice  for  one  suc- 
cession. There  are  two  distinct  successions  and 
two  distinct  duties.  One  duty  became  payable 
by  reason  of  C.'s  death  in  A.'s  lifetime,  when  D. 
succeeded  C.  by  virtue  of  C.'s  disposition,  and  in 
that  case  duty  became  payable  by  D.  taking  from 
C.  as  his  predecessor.  How  the  amount  of  that 
doty  should  have  been  estimated,  and  whether  or 
not  by  reference  to  the  suggestion  that  D.  only 
there  succeeded,  as  it  were,  during  the  rest  of  A.'s 
lifetime,  we  are  not  now  concerned,  though  I  am 
by  no  means  suggesting  that  the  Crown  was 
wrong  in  estimating  that  duty  in  the  way  it  did. 
The  next  succession  occurred  by  reason  not  of  C.'s 
death,  but  of  A.'s,  and  then  the  duty  already 
charged  on  the  land  in  C.'s  hands  became  pay- 
able under  sect  15  of  the  Act,  and  that  duty  is 
assessed  without  in  any  way  being  concerned  with 
C.  as  a  predecessor.  In  the  same  way  two  distinct 
successions  would  have  occurred  and  two  distinct 
duties  would  bave  been  payable  if  C.  had  died 
after  A.   On  A.'s  death  in  that  case  C.  would 


have  paid  duty  as  successor,  and  then,  if  C.  had 
died.  D.  would  have  had  to  pay  duty  as  successor 
of  C.   The  true  position  of  affairs  is  Bomewhat 
obscured  by  reason  of  the  merger  of  A.'s  estate 
and  B.'s  estate  because  they  were  both  aliened  to 
C.   The  true  way  to  regard  the  case  (especially 
having  regard  to  the  provisions  as  to  merger  in 
sect.  15)  is  to  consider  how  matters  would  have 
stood  if  there  had  been  no  merger.   C.  obtained 
possession  of  the  land,  not  because  he  had 
acquired  B.'s  estate,  but  because  he  had  acquired 
A.  s  estate.   On  C.'s  death  in  A.'s  lifetime,  D., 
claiming  through  C.  as  owner  of  A.'s  life  estate, 
took  possession  and  had  to  pay  duty.   B.'s  estate 
in  remainder  expectant  on  A?s  death  had  nothing 
to  do  with  that   possession  or  duty.  But, 
inasmuch  as  the  remainder  had  been  aliened  to 
O,  and  D.  had  become  owner  of  that  remainder 
by  reason  of  C.'s  devise  to  him,  when  he  suc- 
ceeded on  A.'s  death  he  had  to  pay  duty.   For  it 
is  clear  that,  if  the  owner  of  a  remainder  charged 
with  a  doty  devises  it,  the  devisee  only  acquires 
that  remainder  subject  to  the  duty.   The  general 
question  may  be  further  illustrated  by  consider- 
ing how  matters  would  have  stood  if  A.'s  estate 
and  B.'s  estate  had  been  acquired  by  D.  at 
different  times.    For  example,  if  C.  had  only 
acquired  A.'s  estate  and  then  had  died  in  A.'a 
lifetime,  having  devised  that  estate  to  D-,  suc- 
cession duty  would  have  been  payable  by  D.  In 
that  case  B.'s  estate  in  remainder  would  have 
I  clearly  remained  liable  to  its  duty  on  A.'b  death, 
and  if  B.  bad,  after  C.'s  death  and  before  A.'a 
death,  aliened  the  remainder  to  D.,  duty  would 
have  been  payable  by  D.  as  alienee  on  A.  s  death. 
But  it  iB  unnecessary  to  multiply  cases  bearing 
on  the  point  now  before  me.    All  I  need  say  is 
that  I  am  satisfied,  with  regard  to  the  first  point 
taken  on  behalf  of  the  appellants,  that  if  B.'s 
estate  had  been  a  remainder  in  fee,  duty  would 
have  been  payable  on  A.'s  death.   The  next  point 
then  arises  whether  the  duty  ceased  to  be  payable 
because  B.  s  estate  was  one  in  tail  and  was  barred 
by  the  disentailing  deed.   The  appellants  contend 
that  the  effect  of  the  deed  was  to  destroy  B.'s 
estate  in  tail,  and  to  create  an  entirely  new 
estate  in  C.  which  was  not  liable  to  the  duty  to 
which  the  estate  tail  was  liable.   This  contention 
appears  to  be  unsound,  and  is  really  disposed  of 
by  authority.   Since  the  Fines  and  Recoveries 
Act,  especially  having  regard  to  sect.  15  of  that 
Act,  which  expressly  provides  that  a  tenant  in 
tail  shall  have  full  power  to  dispose  of  the  en- 
tailed land  for  an  estate  in  fee  si  mple  absolute, 
is  appears  to  me  that  it  cannot  properly  be  said 
that  a  tenant  in  tail  alienating  by  disentailing 
deed  under  the  Act  thereby  destroys  for  the  pur- 
poses of  succession  duty  the  interest  he  possessed 
in  the  estate.   What  he  did  by  disentailing,  by 
exercise  of  the  powers  vested  in  him,  was  to 
render  that  estate  perpetual,  and  the  effect  of 
such  a  deed  may  be  quite  different  from  that 
caused  by  a  fine  being  levied  or  a  common 
recovery  suffered  prior  to  this  Act.   It  was  on 
this  ground  that  the  case  of  Lilford  v.  Attorney  - 
General  (ubi  $up.)  was  decided  in  the  House  of 
Lords.   In  that  case  Lord  Chelmsford  said,  after 
referring  to  sect.  15  of  the  Fines  and  Recoveries 
Act :  "  The  disentailing  deed  did  not  operate  to 
destroy   the   interest  of  which  he   was  the 
successor,  but  enabled  him,  by  the  exercise 
of  the  power  which  that  interest  gave  him, 
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to  render  it  perpetual."  And  Lord  Cranworth 
dealt  with  the  point  as  follows  :  "  The  power  of 
barring  the  entail  and  so  beooming  competent  to 
dispose  of  the  property  by  will  was  incident  to  the 
eetate  tail  which  Lord  Lilford  took.  And,  there- 
fore, when  he  executed  the  disentailing  deed,  he 
may  be  treated  as  having  been  competent  to  dispose 
by  will  of  a  continuing  interest  in  the  property. 
He  may  be  treated  for  the  purpose  of  succession 
duty  as  if  be  bad  been  a  devisee  of  the  fee 
simple."  Lord  Colonsay  also  addressed  the  House 
to  the  same  effect ;  see  also  the  observations  in 
Braybrookev.  Attorney- Oeneral  (ubi  sup.)  of  Lord 
Campbell  and  of  Lord  Kingsdown.  The  effect 
of  the  statement  by  Lord  Campbell  that  "  the 
tenant  in  tail  in  remainder  when  be  bars  the 
entail  may,  if  he  pleases,  alienate,  and  no  succes- 
sion duty  will  be  payable  by  him,"  has,  I  think, 
been  misunderstood  by  the  appellants'  counsel.  I 
think  that  all  Lord  Campbell  meant  was  that,  as 
between  the  tenant  in  tail  and  the  alienee,  the 
latter  would  have  to  pay  duty.  A  tenant  in  tail 
may,  of  oourse,  by  disentailing  deed,  in  the  same 
way  as  he  would  have  done  if  he  had  been  a 
tenant  in  fee,  resettle  land  so  as  to  cause  a  new 
succession  to  arise  under  that  settlement,  and  so 
that  the  persons  claiming  under  that  settlement 
could  not  be  said  to  be  alienees  under  an  aliena- 
tion, within  the  meaning  of  the  word  "  alienation  " 
as  used  in  sect  15  of  the  Succession  Duty  Act. 
But  it  appears  to  me  clear  that,  if  a  tenant  in  tail 
by  a  disentailing  deed  simply  assures  the  fee 
absolutely  to  a  person,  that  person  takes  under  an 
alienation  within  the  meaning  of  the  section.  The 
only  case  which  at  first  appeared  to  me  to  occasion 
difficulty  was  Attorney- General  v.  Cecil  (ubi  tup.), 
a  case  much  relied  on  by  the  counsel  for  the  appel- 
lants. But,  having  examined  that  case  carefully, 
I  come  to  the  conclusion  that  it  does  not  really 
assist  the  appellants  in  the  present  case,  nor  occa- 
sion any  difficulty,  at  any  rate  on  the  ground  on 
which  it  appears  to  me  it  was  decided.  I  think 
that  case  was  decided  on  the  ground  that  there 
was  a  resettlement  by  Lord  Cranborne  (the 
tenant  in  tail)  under  which  Lord  Eustace  Cecil 
took  an  interest,  and  such  an  interest  that  he 
could  not  be  said  to  be  entitled  to  it  as  an  alienee 
under  an  alienation  by  Lord  Cranborne,  within 
the  meaning  of  sect.  15  of  the  Succession  Duty 
Act.  This  appears  to  me  clear  when  the  judg- 
ments of  the  barons  who  decided  it  are  considered. 
Chief  Baron  Kelly  said  :  "  A  new  succession  was 
conferred  on  Lord  Eustace  Cecil.  The  case  is 
exactly  the  same  as  if  on  the  purchase  of  a  pro- 
perty the  purchaser  had  created  a  term  out  of  the 
estate  so  acquired  by  him.  Being  thus  excluded 
from  the  operation  of  the  15th  section,  the  case 
is  left  to  the  operation  of  tho  2nd  section; 
it  is  a  succession  to  which  Lord  Cranborne 
is  the  predecessor,  and  the  Crown  is  entitled  to 
duty  on  that  footing."  And  Martin,  B.  observed, 
referring  to  sect.  15  :  "  But  it  appears  to  me  that 
the  clause  relied  on  has  no  application  to  the 
present  case ;  it  refers,  not  to  the  creation  of  an 
interest  by  way  of  settlement,  but  to  an  alienation 
in  the  ordinary  sense ;  as  if,  for  instance,  the  late 
Lord  Cranborne  had  Bold  the  whole  of  his 
interest  to  some  third  person  before  it  came  into 
possession."  And,  to  make  his  view  even  more 
clear,  he  added :  "  Whether,  inasmuch  as  Lord 
Cranborne,  if  he  had  survived  without  making 
this  appointment,  must  have  paid  duty  on  the 


whoio  property,  a  double  doty  is  not  payable, 
first  on  the  whole  interest  oat  of  which  this  term 
is  carved,  and  then  upon  the  charge  itself,  is  a 
matter  on  which  I  give  no  opinion."  Channel!,  B. 
said:  "I  think  the  Attorney-General  is  right  in 
saying  that  a  new  succession  has  been  created 
which  prevents  the  case  from  falling  within  the 
second  branch  of  the  15th  section."  And,  lastly, 
Cleasby,  B.  ended  hie  judgment  as  follows: 
"  I  think  the  Crown  is  entitled  to  j  udgment.  First, 
I  am  not  satisfied  that  this  is  a  case  where  the 
succession  of  Lord  Cranborne  has  become 
vested  in  any  other  person ;  and,  secondly,  if  it 
has,  it  is  by  a  title  which  oreates  a  new  suc- 
cession." I  think  this  view  of  the  case  was  also 
that  taken  by  the  House  of  Lords  in  Wolvertm 
v.  Attorney-General  (ubi  tup.).  It  appears  to 
me,  therefore,  that  the  Crown  is  right  in  con- 
tending that  duty  was  payable  in  the  present 
case.  The  only  remaining  point  is  as  to  the 
amount  of  duty,  whether  the  amount  is  calculated 
upon  the  enjoyment  of  the  property  which  the 
person  actually  taking  is  expected  to  have.  I 
think  it  is.  The  precise  point  was  decided  in  the 
case  of  Solicitor-  General  v.  Law  Reversionary 
Interest  Society  {ubi  tup.),  and  that  case  was,  in 
my  opinion,  rightly  decided  for  the  cogent  reasons 
given  by  Cleasby,  B.  in  delivering  the  judgment 
of  the  court,  ana  those  reasons  1  need  not  repeat. 
It  follows  that,  in  my  judgment,  the  appeal  must 
be  dismissed  with  costs. 

MA.THBW,  L  J.— I  agree  in  the  comments  made 
by  the  Master  of  the  Rolls  and  Romer,  L.J.  upon 
the  authorities  cited  in  the  argument.  I  propose 
to  state  briefly  the  grounds  upon  which  I  am 
satisfied  that  this  appeal  Bhould  be  dismissed. 
Under  the  deed  of  1817  and  the  Act  of  1853 
succession  duty  became  payable  upon  the  death 
of  the  sixth  Duke  of  Northumberland  in  respect 
of  the  estates  the  subject  of  the  deed.  Under 
sect  42  the  duty  was  a  first  charge  upon  the 
property  in  respect  of  which  it  was  assessed. 
Under  the  disentailing  deed  of  1868  the  duty 
remained  payable,  and  would  have  been  due  to  the 
Crown  upon  the  succession  of  the  seventh  Duke 
of  Northumberland,  if  no  change  had  been  made 
meanwhile  in  the  disposition  of  the  property. 
After  the  deed  of  1868,  the  sixth  and  seventh 
Dukes  of  Northumberland,  as  respectively  tenant 
for  life  and  tenant  in  fee  of  the  estates,  conveyed 
the  lands  in  respect  of  which  the  duty  has  been 
assessed  to  Lord  James  Murray  in  fee.  Under 
sect.  15  the  duty  then  charged  upon  the  lands 
became  payable  at  the  same  time  and  at  the  same 
rate  as  if  no  such  alienation  had  taken  place — 
namely,  upon  the  death  of  the  sixth  duke.  Lord 
James  Murray  died  in  the  lifetime  of  the  sixth 
duke,  and  before  the  duty  had  become  payable, 
and  his  estate  passed  to  his  daughter,  whr»  paid 
succession  duty  on  the  value  of  her  interest. 
Upon  the  death  of  the  sixth  duke  the  succession 
duty  charged  upon  the  estate  was  claimed  by  the 
Crown.  The  payment  was  refused,  and  then 
proceedings  were  taken  to  make  the  defendants 
accountable.  The  grounds  upon  which  it  was 
contended  that  the  defendants  were  not  liable 
were  submitted  in  an  elaborate  and  lengthy  argu- 
ment, in  which  the  learned  counsel  for  the 
defendants  struggled,  as  it  appears  to  me,  in  vain 
to  escape  from  the  clear  language  of  sect.  15.  It 
was,  as  I  understood,  admitted  that,  if  Lord 
James  Murray  bad  survived  the  sixth  duke,  the 
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duty  would  have  beoome  payable.  But  it  was 
naid  that  the  death  in  the  lifetime  of  the  tenant 
for  life  made  all  the  difference.  The  result,  it 
was  contended,  was  this,  that  only  one  succession 
dufcy — namely,  that  paid  by  the  daughter — waa 
claimable.  But  the  answer  seemed  clear  that 
the  duties  were  duo  because  there  had  been  two 
suooesaiona — (1)  the  duty  payable  upon  the 
succession  of  tthe  seventh  duke;  and  (2)  that 
payable  upon  the  succession  of  the  daughter.  It 
was  further  contended  for  the  appellants  that  the 
estates  comprised  in  the  disentailing  deed  were 
by  that  instrument  relieved  of  the  succession 
duty  previously  charged  upon  them.  The  deed, 
it  was  said,  created  a  new  estate  and  Bwept  the 
charge  away.  No  authority  was  referred  to  in 
support  of  this  argument.  The  previous  decisions 
pointed  to  a  different  conclusion.  The  old  fine 
and  recovery  was  alleged  to  have  created  a  new 
estate,  and  the  disentailing  deed,  it  was  said,  must 
be  taken  to  have  had  a  similar  operation.  But 
the  former  method  of  disentailing  waa  only  a 
clumsy  mode  of  expanding  the  estate  tail  into  an 
estate  in  fee.  It  had  in  reality  no  greater 
offect  than  the  later  method  of  accomplishing  the 
same  result.  It  might  as  well  be  argued  that  the 
deed  would  have  relieved  the  estates  of  any  mort- 
gages upon  them.  It  seems  to  me  that  nothing 
has  occurred  to  discharge  the  duty  now  claimed, 
and,  therefore,  that  the  Crown  is  entitled  to  our 
judgment,  I  agree  that  the  amount  of  the  duty 
must  be  calculated  in  the  manner  pointed  out  by 

the  Master  of  the  Rolls.  .       .         .  , 

Appeal  dismissed. 

Solicitors    for  the  appellants,  Bell,  Steward, 
May,  and  How. 
Solicitor  for  the  Crown,  Solicitor  of  Inland 


HIGH  COURT  OF  JUSTICE. 

CHANCERY  DIVISION. 
Friday,  Feb.  12. 
(Before  Byrne,  J.) 

Re  AXLBN  AND  DRI8COU/S  CONTRACT,  (a) 

Vendor  and  purchaser— Outgoings — Paving  and 
making  up  roadway — Charge  on  frontager's 
premises— Date  from  which  charge  takes  eject— 
"Completion  of  works"— Public  Health  Act 
1875  (33  *  39  Vict,  e.55),  ss.  150,  257. 

The  expenses  incurred  by  a  local  authority  under 
the  Public  Health  Act  1875  in  the  execution  of 
■works  required  to  be  done  under  sect.  150  become 
"  a  charge  on  the  premises  in  respect  of  which 
they  were  incurred"  within  the  meaning  of 
sect.  257  so  soon  ait  the  works  have  been  ted. 

Application  under  the  Vendor  and  Purchaser 
Act  1874  which  raised  a  question  on  the  con- 
«truction  of  sect.  257  of  the  Public  Health  Act 
1875,  the  point  being  the  exaot  date  at  which 
expense*  incurred  by  a  local  authority  under  the 
Public  Health  Act  1875  for  paving  and  other  works 
first  became  "  a  charge  on  the  premises  in  respect 
of  which  they  were  incurred." 

By  an  order  made  in  the  action  of  AUen  v. 
DriscoU,  dated  the  22nd  July  1903,  the  defendants 
were  ordered  to  pay  to  the  plaintiffs,  on  or  before 

(e)  Be  ported  by  E.  L.  UoFKiss,  Esq.,  BarrUter-avLew. 


the  29th  Sept.  1903,  the  sum  of  4440*.,  in  settlement 
of  the  purchase  money  and  interest  due  in  respect 
of  eleven  leasehold  houses  in  Rusthall-avenue, 
Acton,  Middlesex,  the  plaintiffs  by  their  counsel 
undertaking  to  make  a  good  title  to  the  said 
leasehold  houses,  and  to  assign  the  same  to  the 
defendants,  the  dofendanta  by  their  counsel 
undertaking  to  accept  the  leasehold  houses  so 
assigned  in  their  present  condition ,  and  the 
plaintiffs  were  to  receive  the  rents  and  pay  the 
outgoings  in  respect  thereof  up  to  the  29th  Sept. 

On  the  10th  and  11th  Feb.  1903  the  Acton 
Urban  District  Council  duly  I  served  upon  the 
vendors  notices  under  the  Public  Health  Act  1875, 
s.  150,  to  pave  and  make  up  the  roadway  in  front 
of  these  eleven  houses. 

The  notices  were  not  complied  with,  and  there- 
upon the  urban  district  council  on  the  13th  July 
1 903  entered  into  an  agreement  with  a  contractor 
for  the  execution  of  the  works  specified  in  the 
notices  in  respect  of  the  said  eleven  houses  and 
the  other  houses  in  Rusthall-avenue  for  a  sum  of 
25667. 

The  work  was  only  partly  completed  by  the 
20th  Sept,  and  no  apportionment  of  the  expenses 
attributable  to  the  eleven  houses  had  been  made 
at  this  date  or  subsequently. 

The  purchasers  required  that  the  costs  of  these 
works  should  be  paid  by  the  vendors  before 
completion,  and,  as  this  demand  was  disputed  by 
tho  vendors,  the  purchasers  took  out  this  summons 
under  the  Vendor  and  Purchaser  Act  1874,  asking 
for  a  declaration  that  the  vendors  were  liable  to 
pay  and  indemnify  the  purchasers  against  the 
amount,  when  apportioned,  of  the  expenses 
incurred  by  the  local  authority  under  the  Public 
Health  Act  1875  for  paving  and  other  works  in 
respect  of  the  eleven  nouses  in  Ruathall-avenue, 
and  that  they  might  be  ordered  to  pay  and 
indemnify  the  purchasers  against  the  same 
accordingly. 

By  the  Public  Health  Act  1875  (38  &  39  Vict. 

c.55): 

Sect.  150.  Where  any  street  within  any  urban  dis- 
trict (not  being  a  highway  repairable  by  the  inhabitants 
at  large)  or  the  earrings- way,  footway,  or  any  other  part 
of  such  street  is  not  sewered,  lorollod,  paved,  metalled, 
flagged,  ohannelled,  and  made  good  .  .  .  anoh 
authority  may,  by  notioo  addressed  to  the  respeotive 
owners  or  oooopiers  of  the  premises  fronting,  adjoining, 
or  abutting  on  anoh  parts  thereof  aa  may  be  required  to 
be  sewered,  levelled,  paved,  metalled,  flagged,  or  chan- 
nelled .  .  require  them  to  sewer,  level,  pave, 
metal,  flag,  channel,  or  make  good  .  .  .  within  a 
time  to  be  specified  in  auoh  notioe.  ...  If  anoh 
notioe  is  not  complied  with,  the  urban  authority  may,  if 
they  think  fit,  exeouts  the  works  mentioned  or  referred 
to  therein ;  and  may  reoover  in  a  summary  manner  the 
expenses  incurred  by  them  in  so  doing  from  the  owners 
in  default  according  to  the  frontage  of  their  respective 
promisos  and  in  such  proportion  aa  is  settled  by  the 
surveyor  of  the  urban  authority.    .    .  . 

Sect.  257.  Where  any  local  authority  have  incurred 
cspsnsee  for  the  repayment  whereof  the  owner  of  the 
premises  for  or  in  reapeotof  whieh  the  sjuho  aro  incurred 
is  made  liable  under  this  Act  or  by  any  agreement  with 
the  local  authority,  such  expenses  may  be  recovered 
.  .  .  from  any  person  who  is  tho  owner  of  such  pre- 
mises when  the  works  are  completed  for  which  such 
szpenaea  have  been  incurred,  and  until  recovery  of  inch 
expenses  and  interest  the  same  shall  be  a  charge  on  the 
promises  in  respect  of  which  they  were  incurred.    .    .  . 
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W.  H.  Cotent.Hardv  for  the  purchaser*. — By 
sect.  257  of  the  Publio  Health  Act  1875,  where  any 
local  authority  have  incurred  expenses,  those 
expenses  shall  be  a  charge  on  the  property.  The 
expenses  become  a  charge  the  moment  the  local 
authority  hare  incurred  such  expenses: 

Tottenham,  Loral  Board  of  Health  r.  Roxeell,  35 

L.  T.  Ksp.  887 ;  15  Ch.  Div.  378,  392 ; 
We*t  Ham  Corporation  v.  Grant,  60  L.  T.  B«p.  17 ; 
40  Ch.  Dir.  335. 

The  local  authority  had  clearly  become  liable  to 
pay  expenses  before  tbe  29th  Sept  1903.  Directly 
the  contract  was  entered  into  they  had  undertaken 
a  liability  to  the  contractor.  The  date  when  the 
charge  came  into  existence  is  an  entirely  different 
date  to  that  when  they  may  be  recovered  from  the 
owner  or  occupier.  The  charge  arose  at  the  date 
of  the  contract,  or  immediately  any  money  was 
paid  under  that  contract.  The  purchaser  is 
entitled  to  have  the  costs  of  these  works  paid  by 
the  vendors.    He  also  referred  to 

Re  BetteiH-orth  and  Richer,  58  L.  T.  Esp.  796;  37 

Ch.  Div.  535  ; 
Stock  v.  Meakin,  82  L.  T.  E«p.  248  ;  (1900)  1  Ch. 

638; 

Surteei  v.  Woodhoute,  88  L.  T.  Bep.  407 ;  (1903) 
1  K.  B.  396. 

Norton,  K.C.  and  Athton  Crott  for  the  Tendon. 
— The  case  of  Stock  v.  Meakin  (wot  sup.)  is  actually 
in  point  The  expenses  incurred  only  become  a 
charge  on  the  completion  of  the  works.  This  also 
appears  from  the  reasoning  of  North,  J.  in  Re 
BvtUnoorlh  and  Richer  (ubi  sup.).  The  works  not 
having  been  completed  on  the  29th  Sept..  the 
charge  had  not  attached,  and  is  therefore  payable 
by  the  purchasers.  They  also  referred  to 

Re  Waterhouse'e  Contrnrt,  44  Sol.  J.  645 ; 

SeiccatUe-upon-Tyne  Corporation  v.  Hoiueman,  63 
J.  P.  85. 

W,  H.  Count-Hardy  in  reply. — The  section  has 
to  be  construed,  and  none  of  the  recent  cases  are 
in  point.  The  inference  to  be  drawn  from  the 
oases  of  Tottenham  Local  Board  of  Health  v. 
Rmcell  (ubi  tup.)  and  Wett  Ham  Corporation  v. 
Grant  (ubi  tup.)  is  that  the  charge  comes  into 
being  as  Boon  as  the  expenses  are  incurred,  though 
the  remedy  for  recovering  the  amount  from  the 
owner  cannot  be  enforced  till  the  completion  of 
the  works.  The  case  of  Surteet  v.  Woodhoute  (ubi 
tup.)  turned  upon  the  meaning  of  "  outgoings  "  in 
a  lease. 

Btrhb,  J.— In  this  case  a  vendor  and  purchaser 
summons  has  been  taken  out  for  the  deter- 
mination of  tbe  question  whether  or  not  the  ex- 
penses referred  to  in  sect.  257  of  the  Public  Health 
Act  1875  were  a  charge  upon  the  premises  prior 
to  the  completion  of  the  works  in  respect  of 
which  notice  under  sect.  150  had  been  given.  I 
think  Mr.  Cozens-Hardy  has  shown  that  the 
precise  point  has  not  m  tne  reports,  been  directly 
disposed  of — that  is  to  say,  no  authority  has  in 
terms  held  that  the  period  may  not  be  an  earlier 
date  than  tbe  completion  of  the  works.  [His 
Lordship  stated  the  facts,  and  continued  :]  The 
crucial  date  is  the  date  fixed  for  completion  of 
this  purchase,  the  29th  Sept. ;  and  the  question  is 
whether  these  expenses  were  incurred  within  the 
meaning  of  the  section  before  that  date.  In  other 
words,  what  ib  the  meaning  of  this  sect  257  P 
The  works  were  not  then  completed,  although  I 
am  told  that  payments  had  been  made  on  account 


[Chan.  Div. 


under  the  contract.    Now,  in  Tottenham  Local 
Board  of  Health  v.  Rowell  (ubi  tup.),  Brett  L.J. 
refers  to  the  clause  in  these  terms  :  "Tbe  con- 
dition upon  which  the  charge  is  made  to  arise  is 
nothing  but  this,  'Where  the  local  board  have 
incurred  expenses  for  the  repayment  whereof  the 
owner  is  made  liable.'    Directly,  therefore,  the 
local  board  have  incurred  such  expenses,  the  sec- 
tion must  be  read  as  if  immediately  after  that 
there  came  these  words,  '  such  expenses  shall  be  a 
charge  on  these  premises ' ;  therefore  directly  from 
tbe  moment  the  expenses  which  are  named  in  that 
section  have  been  incurred,  such  expenses  are  a 
charge  on  the  premises — tbat  is,  the  charge  is 
imposed  then  and  there  by  tbe  statute."  Then, 
passing  over  a  few  words,  he  continues:  "There- 
fore it  seems  to  me  that,  upon  the  reading  of 
that  section,  this  is  a  obargn  the  moment  the 
expenses  are  incurred,  and  it  is  a  charge  which 
exists  although  other  remedies  exist  at  the  same 
moment  that  that  commences,  or  other  remedies 
may  by  different  processes  be  made  to  arise  either 
as  against  the  owner,  who  is,  in  the  first  place, 
the  person  liable,  or  as  against  other  persons." 
That  leaves  the  question  still  open  whether  tbe 
date  of  completion  is  the  actual  time  when  the 
charge  first  ariseB,  or  whether  the  expenses  may 
be  said  to  have  been  incurred  within  the  meaning 
of  the  section  before  completion.    In  the  case  of 
Wett  Ham  Corporation  v:  Grant  (ubi  tup.),  Kay.  J. 
had  to  deal  with  another  Act  and  the  question  in 
the  case  was  not  the  samo  as  the  one  which  arises 
here,  but  in  dealing  with  sect  257  he  says :  "  I  seed 
not  pause  to  say  what  *  expenses  incurred '  may 
possibly  mean,  or  whether  the  term  implies 
actual  payment  of  the  expenses  or  not,  be- 
cause, at  tbe  least  it  means  money  whioh  the 
authority  may  have  paid  or  become  liable  to  pay. 
I  do  not  mean  to  give  that  an  a  definition,  but  it 
must  mean  that  at  the  least."   It  is  obvions  the 
learned  judge  there   determined  no  question 
whether  the  period  when  the  expenses  were  con- 
sidered to  be  incurred  was  tbe  date  of  completion 
or  some  earlier  date.  Then  there  is  the  decision  in 
the  case  before  North,  J.,  Be  Bettettoorth  and 
Richer  (ubi  tup.).    He  says,  after  referring  to  tbe 
case  of  Reg.  v.  Bunndon  New  Town  Local  Board 
(42  L.  T.  Rep.  614 ;  4  Q.  B.  Div.  305),  and  what 
Cockburn,  C.J.  said  there:  "Therefore  it  comes 
to  this,  that  the  expenses  are  charged  from  the 
time  of  the  completion  of  the  work.   That  seems 
to  me  tbe  construction  of  the  section.  And  in  that 
view  I  am  fortified  by  tbe  opinion  of  tbe  judges 
who  decided  the  oase  of  Tottenham  Local  Board 
of  Health  v.  Roicell  (ubi  tup.),  when  they  bad  that 
case  before  them  on  the  construction  of  a  section 
in  an  earlier  Act,  which  does  not  appear  in  this 
respect  distinguishable  from  the  Public  Health 
Act  1895.   It  is  quite  true  that  the  owner  cannot 
be  compelled  to  pay  till  the  tota  costs  have  been 
made  out  and  apportioned  between  tbe  owners, 
and  notice  has  been  served,  and  be  has  had  three 
month  b  to  dispute  the  apportionment  and  at  the 
end  of  three  months  has  had  written  demand 
served  upon  him.   The  Act  says  payment  may  be 
recovered  from  the  person  who  is  owner  at  tbe 
time  when  the  works  were  completed,  and  be  is 
the  person  charged  under  the  Act"  Now,  I  come 
to  The  later  cases  in  which  the  matter  has  been 
dealt  with,  but  again,  the  question  not  arising  as 
it  does  here.    In  Scott  v.  Meakin  (ubi  tup.),  a  case 
between  a  vendor  and  purchaser,  it  was  held  that 
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the  amount  of  the  apportioned  expenses  of  private 
street  works  becomes,  under  the  Private  Street 
Works  Aot  1892,  a  charge  on  the  premises  in 
respect  of  which  they  are  apportioned,  as  from  the 
date  of  the  completion  of  the  works,  and  not 
merely  as  from  the  date  of  the  final  appor- 
tionment ;  and  the  headnote   goes    on :    "  If, 
thorefore,   the    premises    are    sold    by  the 
owner  free  from  incumbrances  after  the  comple- 
tion of  the  works,  but  before  the  date  of  the  final 
apportionment,  the  vendor  must  indemnify  the 
purchaser  against  the  sum  finally  apportioned  in 
respect  of  the  premises."   It  is  true  that  it  was 
not  necessary  to  decide,  as  against  an  earlier 
date,  that  the  date  for  the  completion  of  the  work 
was  the  date  from  which  the  charge  took  effect, 
bat  the  court  expressed  the  opinion  that  that 
was  the  date.   The  learned  judge  in  delivering 
judgment  said :  "  The  charge  under  the  Public 
Health  Act  1875,  however,  is  a  charge  which  can 
only  arise  on  the  failure  of  the  owner  of  the  land 
to  comply  with  the  notice  of  the  urban  authority 
and  the  execution  by  the  urban  authority  of  the 
works  by  reason  of  that  default  of  the  landowner, 
and  is,  moreover,  a  charge  taking  effect  from  the 
date  of  the  completion  of  the  works  " ;  and  then 
be  says:  "It  was  held  in  Be  Bettetworth  and 
Richer  (ubi  tup.)  that  the  expenses  became  a 
charge   upon  the  completion  of  the  works." 
.Speaking  of  the  last- mentioned  case,  he  says: 
"This  decision  turned  entirely  on  the  words  of 
sects.  150  and  257,  which  plainly  gave  a  charge  so 
soon  as  the  works  had  been  completed  and 
the  expenses  incurred  by  the  local  authority  on 
the   failure  of  the    owner    of  the  land  to 
execute  the  works  in  compliance  with  a  notice 
served  in  pursuance  of  tbe  powers  given  by 
feet.  150."   From  Surteet  v.  Woodhouee  (ubi  tup.) 
I  take  one  judgment  in  the  Court  of  Appeal.  I 
agree  here,  again,  that  the  question  wai  not  the 
question  that  I  have  now  to  determine.  Speaking 
of  Stock  t.  Mcakin  (ubi  tup.),  Stirling,  L  J.  says : 
"  The  nature  of  the  outgoing  in  question  was  con- 
sidered by  the  Court  of  Appeal  in  the  case  of 
Stock  v.  Aleakin  (ubi  tup.),  and  it  was  held  that 
the  amount  of  the  expenses  incurred  under  the 
Private  Street  Works  Act  1892  becomes  a  charge 
on  the  premises  on  which  they  are  apportioned 
as  from  the  date  of  tbe  completion  of  the  works, 
and  not  from  the  date  of  the  final  apportionment. 
It  was  not  expressly  decided  in  that  case  whether 
or  not  tbe  amount  is  '  charged  on  the  owner  in 
respect  of  tbe  premises  '  as  from  the  Bame  date." 
In  the  result,  it  appears  to  me  that  the  authorities 
have  laid  down  that  the  construction  I  ought  to 
put  upon  sect.  257  is,  that  the  expenses  incurred 
by  the  local  authority,  within  the  meaning  of  this 
section,  become  a  charge  upon  the  premises  so 
soon  as  the  works  have  been  completed  for  which 
euch  expenses  were  incurred  ;  or,  in  other  words, 
that  the  charge  here  referred  to  first  arises  on 
completion  ot  the  works.   I  therefore  make  a 
declaration  that  the  vendors  are  not  liable  to  pay 
for  these  works. 

Solicitors:  T.  Blanco  White ;  Taylor,  Willcockt, 
and  Lemon. 


Jones  v.  Owen.  [Chan.  Dit. 

Wednetday,  April  13. 
(Before  Fabwell,  J.) 
ife  Griffith;  Jones  v.  Owen,  (a) 
Cottt  —  Administration  —  Priority  —  Adminit- 
trator's  cottt — Ree  judicata. 

Where  in  an  adminittration  action  an  order  made 
on  further  consideration  has  directed  the  pay' 
ment  of  the  cottt  of  all  partiet  out  of  a  jund 
which  tubtequently  prove g  insufficient  to  pay 
the  cottt  in  JuU,  the  adminittratore  are  entitled 
to  have  the  whole  of  their  cottt  paid  in  priority 
to  the  other  partiet. 
The  order  having  been  tilent  at  to  the  prioritiet  of 
the  partiet  inter  se  mutt  be  attutned  to  have 
directed  payment  according  to  the  ttrict  right* 
of  the  partiet. 
Gaunt  v.  Taylor  (1843,  2  Ha.  413)  followed. 
Adjourned  summons. 

This  was  a  summons  asking  that  a  fund  in 
court  in  the  action  should  be  apportioned  rate- 
ably  between  the  parties  in  proportion  to  tbe 
respective  amounts  of  their  costs  as  taxed. 

Catherine  Harriet  Griffith  died  intestate  on  the 
21st  Feb.  1899. 

Administration  was  taken  out  by  Jane  Owen, 
Ann  Pugb.  and  John  Richard  Griffith,  three  of 
the  next  of  kin. 

Great  delay  arose  in  dealing  with  the  assets, 
but  ultimately  a  sum  of  12001.  was  distributed  by 
the  administrators  among  eight  persons  believed 
to  be  the  persons  entitled. 

Subsequently  further  delay  took  place,  and 
this  action  was  commenced  by  one  of  the  next 
of  kin  seeking  administration  by  tbe  court,  and 
in  particular  the  getting  in  of  a  sum  of 
457J.  7s.  owed  to  the  estate  by  the  solicitor  to  two 
of  the  administrators. 

The  usual orderfor  administration  was  obtained, 
and  proceedings  were  taken  to  recover  the  sum  of 
457i.  7s.,  which  resulted  in  the  recovery  of  150/. 

On  the  15th  July  1903  an  order  was  made  on 
further  consideration  by  which  it  was  directed 
that  "  it  be  referred  to  the  taxing  master  to  tax 
as  between  solicitor  and  client  the  costs  of  the 
plaintiff,  of  the  defendant,  and  of  the  .  .  . 
parties  attending  of  this  action,  including  this 
application,  and  including  in  tbe  costs  of  the 
defendants  any  charges  and  expenses  properly 
incurred  by  them  and  not  already  taxed  or 
allowed  relating  to  the  administration  of  the 
intestate's  estate  beyond  their  costs  of  this 
action.   .   .  ." 

It  was  further  ordered  that  the  defendants 
were  to  be  at  liberty  to  retain  their  costs,  when 
taxed,  out  of  the  residue  of  the  intestate's  estate 
in  their  hands;  and  that  certain  funds  in  court 
were  to  be  dealt  with  as  directed  in  the  payment 
schedule. 

The  payment  schedule,  after  directing  various 
payments,  proceeded :  "  Pay  costs  to  be  taxed  and 
certified  under  the  order." 

It  now  appeared  that  the  fund  in  court,  after 
payments  had  been  made  thereout  as  directed, 
was  not  sufficient  to  pay  all  the  certified  costs, 
and  this  summons  was  therefore  taken  out. 

Cotent-Hardy,  for  the  plaintiff,  stated  the 
facts,  and  continued :— It  has  proved  impos- 
sible to  carry  out  the  order  on  further  considera- 
tion, because  the  funds  are  not  sufficient  to  pay 

(<•)  RfporVid  bj  H.  C.  Uiuu,  E*j.,  B»rrUter-*t-I*w. 
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all  the  taxed  costs.  I  suggest  that  the  true  way 
to  doal  with  the  matter  is  to  divide  the  funds 
among  the  persons  who  have  incurred  costs 
rateably  in  proportion  to  the  res  poet  ire  amount 
of  their  costs  as  taxed.  This  was  done  in  an 
exactly  similar  case  in  Swale  v.  Milner  (1834,  6 
Sim.  572),  on  the  ground  that  the  decree  on 
further  directions  had,  by  ordering  payment  of 
the  costs  of  the  parties,  settled  their  rights 
— namely,  to  be  paid  pari  pa$tu.  So  here  the 
order  on  further  consideration  has  made  the 
whole  matter  ret  judicata,  and  it  is  now  too  late 
for  the  administrators  to  claim  their  right  of 
priority.  [Farwell,  J.  referred  to  the  case  of 
Gaunt  v.  Taylor,  1843,  2  Ha.  413).] 

Martelli  for  the  defendant — We  are  entitled 
to  be  paid  our  costs  as  administrators  in  priority 
to  the  other  parties.    Nothing  was  said  as  to 

Eriorities  in  the  order,  because  it  was  then 
elieved  that  there  would  be  sufficient  money 
to  pay  all  the  costs  and  leave  a  surplus.  How, 
then,  can  it  be  said  that  the  question  of  priorities 
is  ret  judicata  f  The  case  of  Gaunt  v.  Taylor 
(1843,  2  Ha.  413)  went  on  this  footing.  Bwale  v. 
Milner  (1834,  6  Sim.  572)  was  there  cited,  but  not 
followed.  He  referred  also  to 

Blenkineop  v.  Potter,  1836,  3  Y.  &  Coll.  Ex.  205 ; 
Williams  on  Exaoutors,  9th  edit,  toL  1,  pp.  850, 
851; 

Morgan  and  Wartzburg  on  Costa,  2nd  edit.,  p.  201. 

Comhb. Hardy  in  reply.  —  In  Blenkineop  v. 
Fotter  (1838,  3  1.4  Coll.  Ex.  205)  special  liberty 
to  apply  to  the  court,  if  the  funds  were  insuffi- 
cient  to  pay  all  the  costs,  was  reserved  in  the 
original  order.  Here  there  is  nothing  of  the 
sort  Apart  from  the  authorities,  I  submit  that 
in  this  case  there  are  special  grounds  for  not 
allowing  the  administrators  to  take  their  costs  in 
priority  to  my  client.  I  Farwell,  J. — I  am  pre- 
cluded by  the  order  on  further  consideration  from 
considering  that]  I  rely,  then,  on  Swale  v. 
Milner  (1834,  6  Sim.  572). 

Farwell,  J. — This  is  an  application  relating 
to  the  payment  of  costs  out  of  a  fund  in  court. 
The  order  made  on  further  consideration  appears 
to  have  gone  on  the  presumption  that  there  was 
sufficient  funds  to  pay  all  costs,  and  indeed  the 
payment  schedule,  after  directing  the  payment 
of  "costs  to  be  taxed  and  certified  under  this 
order,"  proceeds  to  order  the  payment  of  residue 
equally  among  the  next  of  kin.  Now,  it  is  well 
settled  that  administrators  always  have  priority 
for  their  costs  over  all  other  persons.  The  order, 
however,  having  been  silent  as  to  this,  and  having 
merely  said  that  all  the  costs  were  to  be  paid,  it 
is  now  found  that  there  is  not  sufficient  money 
in  court  to  pay  them  all,  and  consequently  this 
application  has  been  made.  The  only  difficulty  is 
created  by  the  conflicting  decisions  of  two  V ice- 
Chancellors.  In  my  opinion,  apart  from  the  cases, 
the  court  cannot  be  taken  to  have  intended,  in 
making  an  order  such  as  this,  to  deviate  from  the 
ordinary  course.  The  priorities  are  not  mentioned 
in  the  order,  because  it  would  have  been  foolish  to 
insert  any  direction  relating  to  them,  if,  as  was 
then  believed,  the  fund  was  adequate  to  pay  all 
the  costs  in  full.  A  direction  to  pay,  such  as 
occurs  hero,  must  presumably  be  a  direction  to 
pay  in  accordance  with  the  usual  priorities.  The 
cases,  however,  which  are  three  in  number,  cause 
a  real  difficulty.   The  first  case  is  Blenkintop  ▼. 


Fotter  (1838,  3  T.  &  Coll.  Ex.  205).  In  that  case 
the  priority  of  an  executor  was  recognised  in 
spite  of  a  previous  order  for  payment  of 
costs  of  all  parties,  in  which  no  mention  was 
made  of  priorities.  As,  however,  liberty  to  apply 
in  case  the  fund  proved  insufficient  had  been 
reserved  by  the  original  order,  I  feel  that  the 
decision  may  possibly  have  turned  on  that,  and 
that  it  may  consequently  not  be  applicable  to  the 
present  case.  This  leaves  two  cases  which  are 
at  variance  with  one  another.  Swale  v.  Milner 
(1834, 6  Sim.  572)  is  the  first.  This  was  a  creditor's 
suit  against  the  heir  and  administrator  of  the 
debtor.  By  the  decree  on  further  directions  it 
was  ordered  "  that  the  costs  of  all  parties  should 
be  taxed  as  between  solicitor  and  client  and  paid" 
out  of  a  fund  in  court  The  fund  proved  insuf- 
ficient, and  the  defendants  presented  a  petition 
by  which  they  sought  to  have  their  costs  in  the 
first  instance  paid  out  of  the  fund.  Shadwell, 
V.C.  said  in  that  case,  at  p.  573 :  "  I  cannot  grant 
the  prayer  of  the  petition.  The  order  on  further 
direction  directed  the  costs  of  all  parties  to  be 
paid,  and  I  cannot  vary  that  order.  All  that  I 
can  do  is  to  direct  a  reference  to  the  master  to 
divide  the  fund,  amongst  all  the  parties,  in  propor- 
tion to  their  costs."  With  all  respect  to  the  learned 
Vice-Chancellor,  I  venture  to  comment  on  this 
decision,  and  to  point  out  that  the  order  in  that 
case  did  not  direct  payment  of  all  costs  pari 
pastu,  but  was  entirely  silent  on  the  point.  It 
was  for  some  person  or  the  court  to  say  in  what 
priorities  the  costs  should  be  paid  when  it  was 
discovered  that  the  fund  was  not  sufficient  to  pay 
the  costs  of  all  in  full.  This  was  the  conclusion 
come  to  by  Wizram,  V.C.  in  Gaunt  v.  Taylor 
(1843,  2  Ha.  413).  In  that  case  the  order  on 
further  direction,  after  providing  for  taxation  of 
the  costs  of  the  parties  and  the  placing  of  a 
part  of  the  fund  in  court  to  a  special  account, 
ordered  that  the  residue  of  such  fund  was  "  to 
be  applied  in  payment  of  the  costs,  and  costs, 
charges,  and  expenses  before  ordered  to  be 
taxed."  Wi  gram,  V.C,  in  passing  judgment 
said,  at  p.  420 :  "  I  have  felt  much  difficulty  in  dis- 
posing of  the  question  of  costs  in  this  case.  Tho 
order  made  on  further  directions,  in  Deo.  1840, 
directed  the  costs,  charges,  and  expenses,  ordered 
to  be  taxed,  to  be  paid  out  of  the  residue  of  the 
fund  in  couit  after  carrying  over  part  to  the 
special  account  In  the  case  of  Swale  v.  Milner 
(1834,  6' Sim.  572)  the  court  considered  itself  to, 
be  bound  by  a  similar  order  to  apply  the  fnnd 
in  payment  of  the  costs  rateably,  when  it  proved 
to  do  insufficient  to  pay  the  whole  of  the  costs 
in  full,  although  the  ordinary  rule  of  the  court 
gave  to  some  of  the  parties  a  priority  over  the 
others  in  respect  of  costs.  The  order  of  payment 
which  I  directed  in  the  case  of  Tipping  v.  Power 
(1842,  1  Ha.  412)  was  merely  following  the  old 
rule  of  the  court  And,  if  that  is  the  order  in 
which  the  parties  are  entitled  to  the  payment  of 
their  costs,  and  yet  the  court  is  to  be  bound  to  apply 
the  fund  rateahly,  in  consequence  of  the  language 
of  the  prior  direction,  it  follows  that  an  effect  is 
given  to  that  direction  which  I  cannot  consider 
the  court  to  have  intended,  for  it  involves  a  dis-- 
position  of  the  fund  (being  deficient  to  pay  all) 
which  is  not  in  accordance  with  the  rights  of  the 
parties.  Does  the  order  whioh  has  been  made 
force  upon  me  the  conclusion  come  to  in  Swale  v. 
Milner  (ubi  tup.)  ?   I  cannot  say  that  I  think 
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the  language  of  the  order  so  stringent  as  that 
case  supposes.  If  a  fund  were  ordered  to  be 
paid  to  creditors,  and  some  were  creditors  by 
specialty,  and  other*  by  simple  contract,  and  the 
find  proved  to  be  insufficient  to  pay  them  all,  I 
cannot  think  the  court  would  be  bound  to  inter- 
pret an  order,  the  language  of  which  is  plainly 
flexible,  so  as  to  contravene  a  well- established 
and  undisputed  rale  of  practice.  I  proceed  upon 
the  ground  that  the  order  merely  amounts  to  a 
charge  upon  the  fund  in  favour  of  the  parties 
entitled  according  to  their  admitted  right*.'  Then 
he  concludes  his  judgment  with  the  words :  "  I  do 
not  in  this  respect  vary  the  order  on  further 
direction.  I  only  give  to  it  a  specific  interpreta- 
tion consistent  with  the  language  in  which  it  is 
expressed."  I  venture  respectfully  to  agree  with 
the  Vice-Chancellor's  judgment,  and  to  adopt 
every  word  of  it.  As  regards  the  other  point 
raised  by  Mr.  Cozens- Hardy,  that  in  equity  his 
clients  should  get  their  costs,  I  can  only  say  the 
order  made  on  further  consideration  has  disposed 
of  that,  by  directing  a  distribution  according  to 
legal  right*.  I  theiefore  order  that  the  adminis- 
trators should  be  paid  their  costs  in  full  out  of 
the  fund  in  court. 

Solicitors  for  the  plaintiffs,  Bobbins,  Billing, 
and  Co. 

Solicitors  for  the  defendants,  T.  D.  Jones,  for 
David  Oswald  Davie;  Dolgelly. 


Tuetday,  April  19. 
(Before  Fabwkll,  J.) 
Savaqb  v.  Bbntlbt.  (a) 
Practice — Receiver — Writ  of  po»set»ion—  Time — 
Order  XLL,  r.  5—  Order  XLVIL,  r.  2. 

Where  an  order  toot  made  directing  delivery  of 
certain  premises  into  the  possession  of  a  receiver 
appointed  by  the  order,  but  no  time  within  which 
delivery  of  possession  woe  to  be  made  was 
tpecified  in  the  order,  it  wot  held  that  a  writ  of 
possession  could  not  issue  because  Order  XLI., 
r.  5,  had  not  been  complied  with. 

By  writ  dated  the  18th  March  1904-  an  action  was 
commenced  seeking  the  enforcement  by  fore- 
closure or  sale  of  a  mortgage  of  the  2nd  Dec. 
1903  and  of  a  memorandum  of  charge  dated  the 
4th  Jan.  1904. 

On  the  29th  March  1901  the  plaintiff  sought  by 
motion  to  obtain  the  appointment  of  a  receiver 
of  the  premises  comprised  in  the  mortgage  and 
memorandum  of  charge. 

By  an  order  of  that  date  Isaac  Farlow  was 
appointed  a  receiver  to  act  at  once,  and  it  was 
further  ordered  that  "  the  defendants  ...  do 
deliver  up  possession  of  the  said  premises  .  .  . 
respectively  to  the  said  Isaac  Farlow  as  re- 


Personal  service  of  the  order  was  effected  on 
two  of  the  defendants,  Benjamin  and  Julia 
Bentley;  but  they  refused  to  deliver  possession  of 
the  mortgaged  premises  to  the  receiver,  and  on 
the  15th  April  1904  an  application  was  made  to 
the  court  on  behalf  of  the  receiver  asking  that  a 
writ  of  possession  should  be  issued  under 
Order  XLVII.,  r.  2,  to  place  the  receiver  in 
possession  of  the  premiBos  in  question. 

(a)  Beporicd  by  H.  O.  oamu,  Eaq.,  Barrijt«r-»V-L*w. 


An  order  was  duly  made  to  that  effect,  but  the 
officials  at  the  Central  Office  refused  to  issue  the 
writ,  because  the  order  of  the  29th  March  1904  a* 
drawn  up  and  served  on  the  defendants  had  not 
specified  any  time  within  which  possession  must 
be  given.  Under  these  circumstances  an  applica- 
tion was  now  made  to  the  court  ex  parte. 

By  Order  XLI.,  r.  5: 

Every  judgment  or  order  made  in  any  cases  or  matter 
requiring  any  person  to  do  an  aot  thereby  ordered  shall 
state  the  time,  or  the  time  after  aervioe  of  1 
or  order,  within  whioh  the  aot  is  to  be  < 


By  Order  XLVII.,  r.  2 : 

Where  by  any  judgment  or  order  any  peraou  therein 
named  is  directed  to  deliyer  op  possession  of  soy  lands 
to  some  other  person,  the  person  prosecuting  snob  judg- 
ment or  order  shall,  without  any  order  for  that  purpose, 
be  entitled  to  soe  out  a  writ  of  possession  on  filing  an 
affidavit  showing  doe  aervioe  of  eooh  judgment  or  order 


F.  Whinney. — Order  XLVII.,  r.  2,  under  which 
a  writ  of  possession  is  obtainable,  does  not  provide 
that  a  time  must  have  been  limited  within  which) 
possession  was  to  be  given  up.  The  requirements 
of  the  rule  have  been  duly  complied  with,  and* 
there  is  no  reason  why  a  writ  of  possession  should 
not  issue.  In  Kerr  on  Receivers,  4th  edit.,  p.  176, 
where  the  procedure  is  discussed,  it  does  nob 
appear  that  the  author  regarded  this  delimitation 
of  time  as  necessary ;  nor  doe*  Cozens- Hardy,  J. 
suggest  it  in  Be  Mauddey,  Sons,  and  Field  ; 
Maudsley  v.  Maudsley,  Sons,  and  Field  (82  L.  T. 
Rep.  378;  (1900)  1  Ch.  602,  at  p.  611),  where  the 
question  is  considered  in  detail.  In  Wyman  v. 
Knight  (59  L.  T.  Rep.  164;  39  Ch.  Div.  165), 
which  was  a  case  of  an  application  for  a  writ  of 
assistance  under  the  same  rule,  it  does  not 
appear  that  anything  of  the  sort  was  required. 
The  difficulty  really  arises  under  Order  XLI.,  r.  5, 
but  I  submit  that  it  does  not  apply  here,  because 
the  court  ha*  in  effect  taken  the  property  in  ques- 
tion into  its  possession  by  appointing  a  receiver. 
If  I  am  wrong  as  to  this,  the  only  course  ap- 
parently will  be  to  obtain  a  "  four  day  order " 
tiling  the  time. 

Farwbll,  J. — I  cannot  assist  you  in  the : 
of  Order  XLL,  r.  5,  which  is  explicit. 

Solicitor* :  Martin  and  Nicholson. 


March  23  and  29. 

(Before  Swinfbn  Eadt,  J.) 

Be  Shilson,  Coode,  and  Co.  (o) 

Solicitor  —  Costs  —  Taxation —  Commission — Col- 
lection of  rents  —  Professional  work  —  Profes- 
sional charges— Items  of  professional  charges  %n> 
bill  of  costs. 

The  solicitors  acting  for  the  executors  and  trustees 
of  the  deceased  owner  of  settled  real  estates 
charged  with  legacies  and  duties  which  his  per~ 
tonally  was  insufficient  to  satisfy,  having  been 
accustomed  to  collect  and  receive  the  rents  for 
him  at  an  agreed  charge  until  his  death  on  the 
7th  April  1901,  continued  to  collect  and  receive 
the  rents  for  the  executors  and  trustees  without 
making  any  agreement  as  to  their  remuneration 
for  so  doing  up  to  the  25i/»  March  1902,  when, 

(a)  Beporwd  by  J.  Tbcstsim,  Esq., 
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the  succeeding  tenant  for  life  assumed  the 
management  of  the  estatet,  and  in  their  biU  of 
costs  delivered  to  the  executors  and  trustee* 
inserted  a  charge  of  a  lump  turn,  being  a  com- 
mission of  5  per  cent,  on  the  amount  of  the 
rente  collected,  at  their  remuneration  for  the 
work ;  but  did  not  eet  out  the  items  of  that  work 
as  tn  the  case  of  charges  for  strictly  professional 
duties.  The  succeeding  tenant  for  life  obtained 
an  order  for  taxation  of  the  solicitors'  bill  of 
costs,  and  the  taxing  matter  on  taxation  allowed 
the  charge  of  a  lump  sum  by  way  of  com  mission 
for  collecting  the  rente,  and  overruled  the 
objections  of  the  tenant  for  life  to  that  allow- 
On  a  summons  by  the  tenant  for  life  for  a  review 

of  the  taxation  : 
Held,  that,  if  the  charge  was  a  charge  for  profes- 
sional work,  the  solicitors  ouqht  to  have  delivered 
a  bill  of  items  in  respect  of  it,  and  that,  in  the 
absence  of  any  agreement  to  that  effect,  the 
taxing  master  was  not  entitled  to  allow  the 
solicitor i  a  lump  sum  by  way  of  commission 
for  it,  while,  on  the  other  hand,  if  collecting  rente 
wa$  not  professional  work,  the  charge  for  it 
ought  not  to  have  been  interted  in  the  solicitors' 
bill  of  costs  ;  and  that  the  proper  order  woe  to 
direct  the  master  to  treat  the  charge  as  struck 
out  of  the  bill  of  costs. 

Summons  to  review  taxation. 

John  Tremayne.  of  St.  Austell,  Cornwall,  died 
on  the  7th  April  1901  possessed  of  large  estates  in 
the  counties  of  Cornwall  and  Devon,  of  part  of 
whioh  be  was  tenant  for  life,  and  the  remainder 
be  owned  in  fee. 

Under  his  will  his  real  estates  were  vested  in 
executors  and  trustees,  and  stood  charged,  in  aid 
of  his  personalty,  with  legacies  and  duties  which 
bis  personal  estate  was  insufficient  to  satisfy. 

Upon  his  death  his  son  John  C.  L.  Tremayne.  of 
Heligan,  Cornwall,  became  tenant  for  life  of  the 
real  estates  with  remainder  to  his  isssue;  and  it 
was  to  his  interest  that  the  amount  of  costs  pay- 
able out  of  the  estate  should  be  reduced  on 
taxation. 

During  the  life  of  John  Tremayne,  Messrs. 
Shilson,  Coode,  and  Co.,  solicitors  and  bankers, 
of  St.  Austell,  Cornwall,  collected  the  rents  and 
tithe  of  his  Cornwall  estates,  for  which  they 
received  the  sum  of  SOI.  a  year  and  a  further 
small  payment  of  about  15/. 

After  his  decease  Messrs.  Shilson,  Coode,  and 
Co.,  acting  as  solicitors  for  his  executors  and 
trustees,  collected  the  rents  and  tithe  of  his 
Cornwall  estates,  and  received  or  collected  the 
rents  of  his  other  estates,  including  the  rents 
due  and  unpaid  at  his  death,  and  also  the  propor- 
tionate part  of  the  rents  from  the  7th  April  1001 
to  the  25th  March  1 W2.  after  issuing  printed  cir- 
culars to  the  tenants  as  to  the  amounts  due  from 
them. 

No  agreement  was  made  with  respect  to  their 
remuneration  for  this  work,  and  accordingly  they 
inserted  in  thei**  bill  of  costs  for  professional 
work,  which  they  delivered  to  the  trustees  and 
executors  of  John  Tremayne,  deceased,  the  fol- 
lowing item : 

Commission  on  the  rents  and  tithes  collected  for  the 
estate  involving  numerous  attendances  and  holding  of 
rent  audits,  and  the  writing  of  numerous  letters,  tbe  neces- 
sity of  bringing  pressure  to  bear  on  the  tenant*  who 
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were  in  arrear.  and  the  fact  that  many  of  them  paid  by 
instalments  involved  trouble  far  beyond  what  was 
covered  by  tbe  old  stewardship  salary,  whioh  was  not 
charted  beyond  the  7th  April  1901.  Five  per  oent  on 
43171.,  the  amount  coUeoted,  2151. 17*. 

On  the  11th  July  1903  John  C.  L.  Tre- 
mayne, as  a  third  party  interested,  took  out 
an  originating  summons  for  tbe  taxation  under 
the  Solicitors  Act  1843  of  Messrs.  Shilson, 
Coode,  and  Co.'a  bill  of  costs,  and  on  the 
20th  July  an  order  was  made  that  it  be  referred 
to  the  taxing  master  to  tax  and  settle  the  bill  of 
fe*>s.  charees,  and  disbursements,  amounting  to 
5481.  lis.  961.  9s.  3d  ,  and  3/61.  9s.  64.  respec- 
tively, delivered  by  tbe  renpondents.  And  it  was 
ordered  that  if  such  bill  when  taxed  be  less 
by  a  sixth  part  than  tbe  said  bill  as  delivered  the 
said  master  do  tax  the  applicant  his  costs  of  this 
reference  and  application,  and  if  such  bill  when 
taxed  shall  not  be  less  by  a  sixth  part  than  the 
aaid  bill  an  delivered  the  said  master  do  tax  the 
respondents'  costs  of  the  reference  and  applica- 
tion. And  the  said  master  do  certify  the  amount 
due  from  the  said  executors  and  trustees  and  the 
applicant  to  the  respondents,  or  from  them  to  the 
executors  and  trustees  and  the  applicant  as  the 
case  may  be. 

The  taxing  master,  on  taxation  of  the  bill, 
allowed  the  item  set  out  above. 

On  the  7th  Jan.  1904  John  C.  L.  Tremayne, 
the  applicant,  delivered  objections  to  the  tma- 
tion  as  follows : 

1.  It  U  submitted  that  the  master  has  no  jurisdiction 
to  allow  this  item  or  any  part  of  it.  As  it  stands  the 
respondents  have  specifically  refused  partioulars  showing 
the  work  included  in  this  charge.  8uch  refonat  was 
made  by  letter,  dated  the  1st  Jan.  1904,  as  follows:— 
" 34,  Bedford-row,  London,  W.C.,  1st  Jan.  1904—  Dear 
Sirs.— Re  Shilson,  Coode,  and  Co. — We  have  considered 
your  request  that  our  clients  shall  furnish  details  of  the 
work  oovered  by  the  charge  of  2151.  17*.  by  way  of 
oommiaeiou  or  percentage  on  rente  and  tithes  collected 
and  got  in  by  them,  and  wo  decline  to  oomply  with  it— 
Yours  truly,  Coonc,  Kinodon,  and  Cotton.— Messrs. 
Church,  Bandell,  and  Co."  Bat  for  this  refusal  it  might 
have  bean  within  the  master's  discretion  (without  preju- 
dice to  the  discretion  as  to  ooste  of  taxation  contained 
in  the  order)  to  allow  the  solicitors  to  bring  in  par- 
ticulars of  any  work  in  the  nsaal  and  proper  form  of 
solicitors'  charges  by  itemH  jjoinu  to  make  np  any  pro- 
fegftional  work  included  in  this  charge  of  2151.  17a 

2.  It  is  not  even  alleged  that  any  form  of  agreement 
under  the  terms  of  the  Solicitors  Acta  exists  justifying 
any  such  charge  by  a  lump  sum  or  percentage  or  other- 
wise than  in  accordance  with  the  usual  solicitors' 
charges. 

3.  Even  if  such  agreement  did  exist  as  between  the 
solicitors  and  the  trustees,  Mr.  J.  C.  L.  Tremayne  was 
certainly  no  party  to  such  agreement,  and  it  would  not 
be  binding  upon  him  for  the  purpose  of  this  taxation. 

4.  The  solicitors  in  this  case  carry  on  business  at  St 
Austell  as  bankers  as  well  as  solicitors,  and  the  majority 
of  the  Hums  paid  to  them  would  be  doubtless  paid  to  them 
in  their  capacity  of  bankers  rather  than  as  solicitors, 
and  this  is  an  additional  reason  why  in  their  case  such 
a  obarge  by  way  of  percentage  should  not  be  allowed, 
even  were  it  within  tho  jurisdiction  of  the  master  to 
allow  it. 

5.  Even  if  the  master  had  any  jurisdiction  or  dis- 
cretion enabling  him  to  allow  this  charpre  oaloulsted 
upon  a  peroentaRO  otherwino  than  under  a  formal  agree- 
ment under  tho  Solicitors  Acts  binding  upon  Mr.  J.  C.  L. 
Tremayne  it  is  submitted  that  on  the  exercise  of  his 
discretion  the  item  or  any  part  of  it  should  only  be 


Be  Shimon,  Coode.  and  Co. 
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allowed  and  dealt  with  (without  prejudice  as  in  clause  1 
hereof)  and  upon  fall  dotails  and  information  showing 
by  items  the  actual  professional  work  which  it  its  sug- 
gested ia  oovered  by  this  item,  and  at  present  not  only 
have  no  suoh  details  been  submitted  to  him  on  which  he 
can  properly  form  a  judgment  for  the  exeroise  of  his 
discretion  (if  soy)  to  allow  the  item  as  a  charge  pro* 
porly  representing  actual  work  professionally  done,  bat 
suoh  detail*  have  in  fact,  as  shown  above,  been  speoifi- 
cally  refused. 

6.  There  has  been  no  previous  coarse  of  dealing  as 
between  the  solicitors  and  Mr.  J.  C.  L.  Tremayne  &b  the 
party  chargeable  which  can  justify  any  charge  being 
allowed  as  against  him  in  this  form,  this  being  the  first 
charge  of  this  nature  made  against  him  since  the  death 
of  the  testator  and  previous  owner,  and  even  if  a  course 
of  dealing  had  existed  between  the  solicitors  and  the 
previous  owner  it  is  submitted  that  such  oonrse  of 
dealing  would  not  even  be  binding  on  him  without  hie 
consent  in  the  absence  of  any  agreement  under  the 
Solicitors  Acta,  and  mnoh  less  upon  the  new  owner  of 
the  property. 

7.  If  the  master  had  discretion  to  apply  the  praotioe 
as  to  the  method  of  charging  between  the  solicitors  and 
tho  testator  as  against  Mr.  J.  G.  L.  Tremayno  (which 
it  is  submitted  he  has  not)  he  could  not  properly  ezer- 
ciae  that  discretion  to  allow  the  increased  sum,  the 
testator  baring  been  in  the  habit  of  paying  a  sum  of 
801.  per  annum  only,  and  the  item  being  calculated 
at  the  increased  sum  of  1431.  6*.  8d.  per  annum. 

8.  On  all  the  above  grounds  it  is  submitted  that  it  is 
impossible  for  the  master  to  allow  this  item,  and  the 
most  it  would  have  boen  within  his  discretion  to  do 
towards  his  allowing  it  (and  this  only  without  prejudice 
to  tho  direotion  in  the  order  as  to  oosts  of  taxation) 
was  to  allow  the  solicitors  (if  they  so  desired)  to  bring 
in  full  detailed  particulars  by  items  in  the  usual  form  of 
a  solicitor's  bill  for  any  professional  work  whioh  may  be 
covered  by  this  item,  but  as  they  do  not  desiro  but  in 
fact  refuse  to  do  so,  the  whole  item  must  be  disallowed. 

To  these  objections  the  taxing  master  answered 
on  the  19th  Jan.  1904  to  the  effect  that  he 
saw  no  reason  whatever  for  not  allowing  the 
commission;  that  the  bills  were  fair,  reasonable, 
and  proper  to  be  allowed,  and  that  he  therefore 
in  the  exeroise  of  his  discretion  allowed  the 
commission;  and  that  particulars  and  details 
of  the  work  done  were,  in  his  opinion,  unnecessary, 
as  the  commission  allowed  by  him  was  for  the 
collection  of  such  rents  and  not  for  legal  work, 
and  there  was  no  solicitor's  professional  work 
covered  or  included  in  the  item  of  commission. 

Further  objections  to  the  taxation  and  answers 
thereto  passed  between  John  0.  L.  Tremayne 
and  the  taxing  master  dealing  with  details  not 
material  for  the  purpose  of  this  report. 

This  was  a  summons  taken  out  by  John  C.  L. 
Tremayne  on  the  4th  March  1904  for  a  review  of 
the  taxation. 

The  question  for  decision  was  whether  on  an 
application  under  the  Solicitors  Act  1843,  for 
taxation  of  a  solicitor's  bill  of  costs  by  a  party 
chargeable  who  stands  in  the  position  of  a  client, 
a  solicitor  can  insist,  as  against  his  client,  on 
charging  by  percentage  for  collection  of  rents  as 
part  of  his  professional  bill. 

Em,  K.C.  and  Ashworth  James  for  the  appli- 
cant.— Under  the  Apportionment  Act  the  appli- 
cant is  the  person  entitled  to  collect  the  rents 
from  the  25tn  March  1901,  not  the  respondents  as 
solicitors  to  the  executors  of  the  preceding 
owner  of  the  estates.  The  taxing  master  has  not 
power  to  allow  solicitors  a  lump  sum  by  way  of 
commission  for  collecting  rents  in  the  absence  of 
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any  agreement  to  that  effect.  There  is  no  pre- 
vailing  practice  of  paying  solicitors  by  commis- 
sion as  in  the  case  of  surveyors  : 

Attorney-General  v.  Drapert'  Company,  L.  Hep. 
9  Eq.  69. 

This  allowance  of  commission  for  collecting  rents 
is  assessment  rather  than  taxation,  and  here  it 
was  the  duty  of  the  taxing  master  to  tax,  not  to 

Re  Johnston ,  Mills  r.  Johnston,  89  L.  T.  Rep. 
497 ;  (1904)  1  Ch.  132. 

The  solicitors  are  entitled  to  professional  charges, 
but  not  to  commission  for  collecting  rents. 

Vernon  Smith,  K.C.  and  J.  O.  Wood  for  the 
respondent  solicitors. — The  taxing  master  when 
taxing  a  bill  of  costs  has  a  discretion  to  allow  a 
commission  for  collecting  rents.   The  case  of  the 
Attorney-General  v.  Draper*"  Company  (ubi  tup.) 
is  something  like  the  present  case.   In  the  case 
of  Re  WeaU ;  Andrews  v.  Weail  (61  L.  T.  Rep. 
238  ;  42  Ch.  Div.  674)  the  tenant  for  life  declined 
to  pay  the  charges  of  the  trustees'  solicitors  for 
collecting  rents  on  the  ground  that  some  were 
chargeable  against  corpus  and  not  income,  and 
others  had  been  unnecessarily  incurred.  Here 
the  trustees  could  not  possibly  be  expected  to 
collect  the  rents  of  the  numerous  small  tenants 
of  this  large  estate.    [Swinfen  Eadt,  J. — The 
taxing  master  cannot  tax  items  whioh  the  solicitors 
are  not  entitled  to  insert  in  their  bill  of  oosts.  J  It 
is  a  question  of  amount  over  which  the  taxing 
master   has  complete   discretion.  ^Swinfen 
Eady,  J. — Is  it  a  taxable  charge  ?]  It  is  a  charge 
for.  work  sanctioned  by  the  general  practice  of 
the  Profession  if  not  strictly  professional  work : 
Re  Remnant,  11  Beav.  603  ; 

Ex  parte  Strawbridge ;  Re  Hickman,  48  L.  T.  Rep. 
913,  and  on  appeal  49  lb.  638 ;  25  Ch.  Div.  266. 

As  to  the  question  whether  it  was  professional 
work,  the  decision  of  the  taxing  master  covers 
that  point. 

Eve,  K.C.  in  reply.— Issuing  printed  circulars 
to  the  tenants  showing  the  amount  of  rent  due 
and  then  collecting  the  rent  is  not  professional 
work,  and  a  charge  for  such  work  ought  not  to  be 
included  in  a  bill  of  oosts.  Assuming  it  to  be 
professional  work,  there  is  no  authority  for 
allowing  a  lump  sum  by  way  of  commission  for  it* 

Swinfen  Eadt,  J. — This  is  an  application  to 
vary  the  taxing  master's  certificate  made  under 
an  order  of  the  20th  July  1903.  By  the  terms  of 
that  order  it  is  referred  to  the  taxing  master  to 
tax  and  Bettle  three  bills  that  are  named  in  the 
order.  One  is  a  bill  for  548/.  11*.  3d.,  98*.  9*.  3d., 
and  302.  9s.  M.  It  was  an  order  made  upon  a 
special  application  by  originating  summons.  The 
bill  of  costs  included  one  item  of  215/.  17*.  for 
collecting  rents,  and  it  was  arrived  at  by 
calculating  5  per  cent,  on  4317/.,  being  the 
amount  collected.  No  agreement  to  pay  the 
solicitors  by  a  commission  is  proved  or  indeed 
sot  up  or  alleged.  During  the  lifetime  of  their 
former  client,  John  Tremayne,  the  solicitors 
were  paid  for  collecting  the  rents  by  a  salary 
of  80/.  a  year,  together  with  a  commission  on 
certain  other  sums  that  came  to  about  15/.  a  year. 
They  allege  that  after  Mr.  John  Tremayne's 
death  on  the  7th  April  1901  that  arrangement 
was  no  longer  applicable,  and  in  respect  of  this 
amount— 4317/.— they  claim  to  be  allowed  a  lump 
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sum  of  2152.  17*.   Part  of  that  was  for  collecting 
rents  that  accrued  during  the  life  of  the  testator, 
John  Tremayne,  including  182/.  the  apportioned 
part  of  the  rents  from  the  25th  March  1901  to  the 
7th  April  1901  which  they  collected  after  his 
death  on  behalf  of  the  executors  and  trustees  of 
his  will.    Other  part  was  for  collecting  the  rents 
of  the  settled  estate  between  the  7th  April  1901, 
the  day  of  John  Tremayne's  death,  and  the  25th 
.March  1902.    The  master  has  proceeded  upon 
the  footing  that  the  1821.  was  properly  collected 
by  the  solicitors  on  behalf  of  toe  executors  and 
trustees,  as  they  had  a  right  so  to  receive  them. 
That  ground  was  not  persisted  in  before  me, 
liaving  regard  to  the  terms  of  the  Apportion, 
ment   Act,  but  it   was    said  that   the  real 
truth  was  that  they  collected  them  by  arrange- 
ment with  the  succeeding  owner  of  the  estate, 
and  certain  letters  have  been  referred  to  this 
morning,  which  are  not  yet  in  evidence,  which  seem 
to  show  that  that  was  the  arrangement.  But 
I  do  not  attach  too  much  importance  to  that, 
because  the  other  side,  the  applicant  on  the  sum- 
mons, has  not  had  a  sufficient  opportunity  of 
explaining  those  letters.   The  master  has  further 
proceeded  upon  this  footing,  that  in  the  exeici6e 
of  his  discretion  and  in  the  absence  of  any  agree- 
ment he  is  entitled  to  allow  the  solicitors  a  lump 
sum  by  way  of  commission  to  remunerate  them 
for  their  trouble  in  collecting  the  rents.  This 
application  is  by  the  succeeding  tenant  for  life, 
■who,  not  being  satisfied  with  the  taxing  master's 
decision  on  that  point,  seeks  to  review  the  taxation. 
I  am  of  opinion  that  the  solicitors  in  this  case 
are  in  a  dilemma.   If  this  sum  of  2151. 17*.  is  a 
charge  for  professional  work  done  by  them  as 
solicitors,  they  ought  to  deliver  a  bill  of  items  in 
Tospeot  of  it,  and  the  master  has  no  discretion  to 
allow  them  a  lump  sum  for  work  of  that  character 
in  the  absence  of  any  agreement  between  the 
solicitor  and  client.   1  think  that  the  reasoning 
of  Farwell,  J.  in  the  case  of  Be  Johnston ;  Mills  v. 
Johnston  (ubi  tup.)  supports  this  view.   On  the 
other  hand,  if  the  work  was  not  professional  work, 
then  the  commission  ought  not  to  have  been  in- 
cluded in  the  bill  of  costs.   Now,  I  am  of  opinion 
that  the  proper  order  to  make  upon  this  applica- 
tion is  to  vary  the  certificate  by  directing  the 
master  to  treat  that  sum  as  struck  out  of  the  bill 
of  costs  as  having  been  improperly  included  in  it. 
The  effect  of  that  will  be  to  leave  the  matter  at 
large  between  the  parties.  The  solicitors  will  still 
bo  entitled  to  their  proper  remuneration  for  work 
done ;  they  will  not  be  barred  in  respect  of  that 
claim,  but,  on  the  other  band,  they  will  not  be 
entitled  necessarily  to  receive  this  particular  sum 
by  way  of  remuneration  for  their  work.   It  may 
be  that  some  application  may  hereafter  be  made 
for  them  to  deliver  a  bill  of  items  in  respect  of  it, 
or  it  may  be  that  if  the  work  is  treated  as  non- 
professional work — that  is  to  say,  not  taxable 
work,  but  work  done  by  solicitors  not  in  their 
professional  capacity,  but  nevertheless  for  which 
they  are  entitled  to  receive  a  fair  remuneration — 
it  may  be  agreed  between  the  executors  and 
the  solicitors  what  is  a  fair  charge  for  it,  and,  if 
the  tenant  for  life  or  other  cestui  que  trust  is 
dissatisfied  with  the  conclusion  at  which  the 
solicitors  and  the  executors  arrive,  it  may  be  it 
will  he  open  to  him  to  impeach  the  arrangement 
so  come  to,  although  of  course  it  will  be  at  his 
own  risk  if  he  takes  any  proceedings  with  that 


view ;  but  on  the  present  application  the  item  must, 
I  think,  be  struck  out  of  the  solicitors'  bill.  That 
will  affect  the  balance  found  due  to  the  solicitors, 
and  it  may  affect  the  result  of  the  taxation  as  to 
whether  a  sixth  is  taken  off  or  not.   My  view 
is  that  for  the  purpose  of  arriving  at  that 
sixth  the  item  should  be  treated  as  if  it  were 
struck  out  of  the  bill — that  is,  as  if  the  bill  had 
originally  been  brought  in  at  a  reduced  amount 
— and  the  one-sixth  must  be  calculated  on  that 
footing.   I  am  of  opinion  that  1  am  judicially 
bound  to  come  to  toe  conclusion  that  this  cer- 
tificate should  be  varied;  but  I  am  by  no  means 
satisfied  that  the  sum  claimed  by  the  solicitors  is 
not  a  fair  and  proper  remuneration  for  work 
done.  1  have  not  sufficient  materials  before  me  nor 
is  it  incumbent  upon  me  to  determine  that;  but, 
having  regard  to  the  materials  that  were  before 
the  master,  I  strongly  incline  to  the  view  that 
the  amount  that  he  allowed  them  was  only  a  fair 
remuneration  for  the  work  done.   The  master, 
however,  was  not  entitled  to  arrive  at  it  in  the 
way  he  did ;  nor  am  I  entitled,  on  the  materials 
before  me,  to  oomo  to  any  such  conclusion ;  but  I 
am  not  satisfied  that  the  applicants  will  ulti- 
mately derive  any  benefit  from  this  application  to 
vary.  The  order  will  be  that  the  matter  be  referred 
back  to  the  taxing  master  to  vary  his  certificate 
accordingly,  and  I  think  the  applicants  must 
have  the  costs  of  the  application.    They  have 
succeeded  in  varying  the  certificate,  and  1  think 
they  are  entitled  to  the  costR  of  the  application. 

Solicitors :  Church,  Rendell,  and  Co.,  for  T.  J. 
Pitts-Tucker  and  Sons,  Barnstaple;  Coode,  King. 


KING'S  BENCH  DIVISION. 
Friday,  April  15. 
(Before  Walton,  J.) 
Warburg  and  Co.  «.  McKbbrow  and  Co.  {a) 
A rbitration  —  Costs  —  Discretion  of  arbitrator—' 
Award  fees— Costs  of  reference — Arbitration  Act 
1889  (52  *  53  Vict.  c.  49),  ss.  4, 14,  15  (2). 

Costs  left  to  the  discretion  of  the  arbitrator,  but 
not  dealt  with  by  him,  only  follow  the  event  when 
the  matter  is  referred  by  the  court  under  sect.  14 
of  the  Arbitration  Act,  and  not  when  the  action 
is  stayed  and  arbitration  is  directed  by  the  court 
under  the  submission  of  the  parties,  for  to  such 
a  reference  sect.  15  (2)  does  not  apply. 

Summons  in  the  Commercial  List  taken  out  by 
the  plaintiffs  to  stay  the  action  and  for  directions 
that  the  costs  of  the  action  and  of  two  references 
thereunder  be  paid  by  defendants. 

The  plaintiff  s  claim  was  for  damages  for  breach 
of  contract,  dated  the  18th  April  1903,  for  the 
sale  by  the  defendants  to  the  plaintiffs  of  10,000 
Singapore  preen  snail  shells. 

By  the  terms  of  the  contract  the  shells  were 

To  bs  of  fair  merchantable  quality,  or  if  inferior  a 
fair  allowance  to  be  mads.  The  same  to  bo  settled  by 
th*  selling  brokers,  snob  arbitration  to  be  demanded 
within  twenty-eight  days,  and  held  within  six  weeks 
atter  ths  arrival  of  the  vessel. 

The  contract  provided  that 

Any  dispute  arrising  out  of  this  contract  sxoept  with 
regard  to  quality  to  be  settled  by  arbitration  in  London 

(a)  Beportad  by  W.  Taivos  TCBTOH,  Baq.,  1 
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in  the  uanal  manner,  according  to  the  rale*  of  the 
General  Produce  Broker*"  Association  of  London. 

The  General  Produce  Brokers'  Association  of 
London  Rules  for  Arrival  Contract,  the  1st  Jan. 
1897,  were  printed  on  the  back  of  the  contract. 
No.  7  being  as  follows  : 

la  the  event  of  any  dispute  whatever  arising  oat  of 
thia  oontract  between  the  parties  hereto,  or  their  par- 
sonal  representatives,  or  in  any  way  whatever  relating1 
to  it  or  to  its  oona traction  or  fulfilment,  every  euoh 
dispute  shall  be  referred  to  arbitration  in  accordant 
with  role  7  set  out  below.  This  submission  to 
arbitration  shall  be  irrevocable,  and  it  and  the  award 
to  be  made  in  purenanoe  thereof  shall  be  enforceable 
nnder  the  provisions  of  the  Arbitration  Act  1889. 

Bole  7  (*).  The  fees  or  (tic)  arbitration  or  appeal  and 
sward  shall  be  paid  by  the  losing  party  unless  other- 
wue  awarded. 

The  plaintiffs  sold  at  a  profit  direct  to  buyers 
at  Hamburg. 

The  buyers  considered  the  goods  were  inferior, 
and  first  asked  for  an  allowance,  but  then  claimed 
to  reject  on  the  ground  that  the  goods  were  not 
Singapore  sheila. 

The  defendants  immediately  obtained  from  the 
selling  broker  an  award  directing  an  allowance 
of  32/7  7a.  to  the  plaintiff*  for  inferior  quality. 

The  plaintiffs,  wishing  to  set  that  award 
aside  and  reject  the  goods,  brought  the  action 
claiming  damages. 

The  defendants,  without  abandoning  the  award, 
applied  for  a  stay  under  sect.  4  of  the  Arbitra- 
tion Act,  and  obtained  the  following  order  : 

It  is  ordered  that  all  farther  proceedings  in  this  action 
be  stayed  pending  the  decision,  by  the  tribunal  agreed 
upon  in  the  oontract,  of  the  sole  question  whether  the 
sheila  delivered  were  in  fact  Singapore  snail  shells  as 
deuoribed  in  the  contract.  Costs  of  this  action  to  be 
reserved.  Costs  of  the  referenoe  and  award  to  be  in  the 
discretion  of  the  arbitrators.  Liberty  to  apply.  Fit 
for  counsel.— Not.  13,  1903. 

The  umpire  at  the  arbitration  gave  the  follow, 
ing  award : 

I  sward  that  buyers  are  entitled  to  reject  tho  shells, 
aa  they  do  not  correspond  with  the  description  named 
in  the  oontract — viz.,  Singapore  graen  a  nail  shells. 
I  further  award  that  the  fees  for  the  award — vie., 
61.  6t.— be  paid  by  the  sellers.   Deo.  80,  1»03. 

The  plaintiffs  coming  before  tho  court  on  the 
question  whether  they  were  entitled  to  damages 
in  reference  to  the  resale,  the  following  order  was 
made : 

It  is  ordered  that,  the  parties  admitting  that  there  is 
no  question  in  dispute  other  than  the  question  whether 
the  plaintiffs  are  entitled  to  recover  damage*,  and,  if  any 
-~iers  recoverable,  what  is  the  amount  of  euoh 
i,  it  be  referred  to  the  tribunal  agreed  in  the 
to  determine  that  question,  and  that  in  the 
all  further  proceedings  in  this  action  are 
I;  and  that  the  oosts  of  this  application  be 
reserved.    Fit  for  counsel. — Jan.  18, 1904. 

The  umpire  gave  the  following  award  : 
Sellers  to  pay  tho  cost  of  invoice  plur.  interest  at 
its  of  5  per  oent.  per  annum,  freight  (if  paid  by 
buyers)  and  5e.  per  cwt ,  damages  to  the  buyers,  who 
era  to  hand  over  documents  to  the  sellers,  to  enable 
them  to  take  possession  of  the  shells.  I  further  award 
that  the  fees  for  the  award— vie ,  101.  10*.  for  arbi- 
trators and  umpire— be  paid  by  the  seller*.  .March  12, 
1904. 

A.  H.  Chaytor  for  the  plaintiffs. — The  umpire 
has  decided  as  to  fees — that  is.  as  to  the  coats 


of  the  award — but  has  made  no  order  aa  to  tho 
costs  of  the  reference.  The  Arbitration  Act  1889, 
a.  15,  sub-s.  2,  applies  and  makes  the  award  of  the 
arbitration  equivalent  to  a  verdict  of  the  jury ;  the) 
costs  therefore  follow  the  event  The  words  in 
sect.  15  are  general : 

Carr  Brother*  v.  Dougherty,  67  L.  J.  371,  Q.  B. 

As  regards  the  costs  of  the  action,  the  plaintiff  a 
are  entitled  to  them,  since  it  was  necessary  for 
them  to  bring  the  action.    The  plaintiff*  have 
obtained  in  the  arbitration  all  that  they  wanted 
and  now  seek  to  dispose  of  the  action  by  a  stay. 

Atkintor  the  defendants.— It  was  not  neoee. 
sary  for  the  plaintiff*  to  bring  the  action  and 
those  costs  have  been  thrown  away,  and  the 
plaintiffs  are  not  entitled  to  tbem.  As  to  the 
costs  of  the  referenoe,  they  were  left  to  the 
arbitrator^  discretion. 

Walton,  J. — The  matter  most  be  referred 
back  to  the  umpire  to  deal  with  the  costs  of  the 
references,  the  plaintiffs  to  have  tbe  oosts  of  the 
action  ;  no  order  as  to  the  costs  of  the  applica- 
tion of  the  18th  Jan.  1904.  Costs  left  to  the 
discretion  of  tbe  arbitrator,  but  not  dealt  with 
by  him,  only  follow  the  event  when  the  matter  is 
referred  by  the  court  under  sect.  14  of  the 
Arbitration  Act,  and  not  when  tbe  action  is 
staved  and  arbitration  is  directed  by  the  court 
under  the  submission  of  the  parties,  for  to  such 
a  reference  sect.  15  (2)  does  not  apply. 

Solicitors  for  the  plaintiffs,  Hollanu,  Bont, 
Coward,  and  Hawksley. 

Solicitors  for  the  defendants,  Morky,  Shirreff, 
and  Co. 


Feb.  4  and  5. 

I  Before  Lord  Alvbrstonb.  C.J.,  Wills  and1 
Kennedy,  JJ.) 

Central  London  Railway  Ooxpany  v. 
Hammersmith  Boroooh  Council,  (a) 
Metropolis — Smoke  nuisance— Notice  to  abate — 
Notice  to  prevent  recurrence  —  Prohibition 
order  —  Specify  ing  workt  —  Evidence — Public 
Health  (London)  Act  1891  (54  d>  55  Vict.  c.  76), 
s«.  4,  5, 130,  eched.  3. 

Before  a  notice  is  terved  under  sect.  4  (2)  of  the- 
Public  Health  (London)  Act  1891  requiring  the 
person  served  to  do  what  it  neceeeary  for  pre- 
venting a  recurrence  of  the  nuisance,  it  it  not 
necessary  that  a  notice  requiring  such  person  to 
abate  the  nuisance  under  sect.  4(1)  shall  have 
been  served  previously  or  included  in  such- 
notice.  Therefore,  a  notice  having  been  given 
under  sect.  4  (2),  a  court  of  summary  jurisdiction 
can  make  an  order  under  sect.  5  prohibiting  a 
recurrence  of  the  nuisance  and  specifying  works 
to  be  executed,  where  the  only  notice  served  has 
been  under  sect.  4  (2),  if  such  court  is  satisfied 
that  the  nuisance,  although  abated,  is  likely  to- 
recur. 

On  the  hearing  of  informations  and  complaints 
under  sect.  5  (1)  (b),  the  respondents  proved  the 
nuisances  alleged,  but  offered  no  evidence  as  to 
how  the  black  smoke  which  caused  the  nuir- 
had  been  caused  or  as  to  what  works  were 
sary  to  abate  or  prevint  such  nuisances. 

(a;  Bcpvrted  by  W.  us  B,  HlHSKKT,  Em; 
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The  appellants'  witnesses  ttated  that  the  black 
smoke  might  have  been  caused  by  two  furnace 
doom  being  open  at  the  tame  time. 

The  magistrate  determined  that  the  respondents 
were  entitled  to  a  prohibition  order,  and  there- 
upon the  appellants  required  that  the  order 
should  specify  the  workt  they  were  to  execute 
under  sect.  5  (5).  but  insisted  that,  the  case  being 
doted,  the  magistrate  was  precluded  from  hear- 
ing further  evidence  as  to  (he  works  necessary. 
The  magistrate  therefore  added  to  his  prohibition 
order  a  direction  to  the  appellants  to  jit  up 
apparatus  to  prevent  the  furnace  doors  being 
opened  simultaneously. 

Held,  that  the  order  teat  valid. 

Case  stated  on  six  informations  and  com- 
plaints preferred  by  the  respondents  against  the 
appellants. 

Upon  the  hearing  of  the  informations  and  com- 
plaints,  the  following  facts  were  either  proved  in 
evidence  or  admitted. 

The  appellants  are  the  occupiers  of  an  electricity 
generating  station,  which  provides  power  for  the 
running  of  the  trains  of  the  appellants,  at  Wood- 
lane,  Shepherd's  Bush,  in  the  borough  of  Hammer* 
smith. 

The  respondents  are  the  council  and  sanitary 
authority  of  that  borough. 

By  the  Public  Health  (London)  Act  1391  (54  & 
55  Vict  c.  76) : 

Sect.  4,  (1).  On  rsosipt  of  any  information  respecting 
ihs  existence  of  a  nniaanoe  liable  to  bo  dealt  with  sum- 
marily under  thia  Act  the  sanitary  authority  shall,  if 
satisfied  of  the  existence  of  a  nniaanoe,  serve  a  notioe  on 
the  person  by  whose  act,  default,  or  anffenanoe  the 
nuisance  arises  or  continues,  or,  if  snob  person  oannot  be 
found,  on  the  occupier  or  owner  of  the  premises  on  which 
the  nniaanoe  arises  requiring  him  to  abate  tho  same 
within  the  time  specified  in  the  notioe,  and  to  execute 
snob  works  snd  do  eunh  things  as  msy  be  necessary  for 
that  purpose,  and,  if  tfae  sanitary  authority  think  it  de- 
eirable  (but  not  otherwise),  specifying  sny  works  to  be 
executed.  (2)  The  aanilary  authori  ty  may  also  by  the 
same  or  souther  notioe  served  on  inch  occupier,  owner, 
or  person  require  him  to  do  what  is  neoeasary  for  pre. 
-renting  the  recurrence  of  tho  nuisance,  and,  if  they  think 
it  desirable,  speaify  any  works  to  ba  executed  for  tbst 
lurpose  snd  may  serve  that  Dotioe,  cot  withstanding  thst 
he  nuisance  may  for  a  lime  have  been  abated,  if  the 
sanitary  authority  consider  that  it  is  likely  to  recur  on 
the  same  premises. 

Scot.  5  (1).  If  .  .  .  (b)  The  nniaanoe,  although 
abated  since  the  service  of  tbe  notioe,  is  in  the  opinion 
of  the  sanitary  authority  likely  to  recur  on  the  same 
premises,  the  sanitary  authority  shall  make  a  complaint 
*nd  the  petty  sessional  court  hearing  the  oomplaint  may 
tneke  on  snob  person  a  summary  order  (in  this  Aot 
referred  to  as  a  nniaanoe  order).  (2)  A  nuisance  order 
may  be  an  abatement  order,  s  prohibition  order,  or  a 
closing  order,  or  a  combination  of  such  orders.  .  ,  . 
<5)  Aa  abatement  order  or  a  prohibition  order  shall,  if 
the  person  on  whom  the  order  is  made  so  requires  or 
tbe  oonrt  considers  it  desirable,  specify  the  works  to  be 
executed  by  such  person  for  tbe  purpose  of  abating  or 
preventing  the  recurrence  of  the  nuisanoe. 

By  sect  130  the  forms  in  tbe  3rd  schedule  to 
this  Act  or  forms  to  the  like  effect  varied  as  cir- 
cumstances may  require  may,  unless  other  forms 
are  prescribed  under  the  Summary  Jurisdiction 
Act  1879,  be  used  and  shall  be  sufficient  for  all 
purposes.  In  tbe  3rd  schedule  are  form  A.  notice 
requiring  abatement  of  nuisance ;  form  B,  sum- 
nions ;  Form  C,  nuisance  order. 


On  the  5th  Feb.  1903  S.  H.  Brown,  tbe  sanitary 
inspector  of  the  respondents,  in  pursuance  of  in- 
structions from  the  respondents,  served  upon  the 
appellants  at  their  office.  No.  125,  High  Holborn, 
W.C.,  notioe  in  a  printed  form  such  as  is  prescribed 
in  the  3rd  schedule — namely,  form  A — but  filled  up 
and  varied  in  manuscript  with  partial  alterations 

US  follows  : 

Publio  Health  (London)  Aot  1891  (54  A  55  Viot.o.  76). 
— Boroueh  of  Hammersmith  (Publio  Health  Depart- 
ment), Town  Hall,  Broadway,  Hammersmith,  W. — To 
the  Central  London  Beilwey  Company  Limited,  of 
125,  High  Holborn,  London,  W.C.,  by  Mr.  Richard 
Oliver  Graham,  their  seoretsry.  —  Take  notioe  that 
under  tbe  provisions  of  tbe  Public  Health  (London) 
Aot  1891  the  council  for  the  metropolitan  borough  of 
Hammersmith,  the    saniUry  authority    for   the  said 

Wood-lane,  Shopherd's  Bush,  in  the  said  borough,  of 
which  yon  are  the  oooupiers,  there  existed  recently,  to 
wit,  on  or  about  the  22nd  day  of  January  1903,  the 
following  nuisanoe — namely,  a  obimney  (not  being  tbe 
chimney  of  a  private  dwelling-house),  known  as  No.  1 
shaft,  sending  forth  black  smoke  in  snoh  quantities  as 
to  be  a  nuisance — and  th*\t,  although  the  said  nuisance 
has  einoe  the  last-mentioned  day  been  abated,  the  same 
is  likely  to  recur  at  tbe  said  promisee,  do  hereby 
require  you  to  do  such  things  as  may  be  necessary  for 
preventing  the  recurrence  of  the  said  nuisanoe.  If  you 
make  default  in  complying  with  tbe  requisitions  of  this 
notioe  a  summons  will  be  issued  requiring  your  attend- 
ance before  a  petty  sessional  court  to  answer  a  oom- 
plaint which  shall  be  made  for  tbe  purpose  of  preventing 
the  recurrence  of  the  nuisanoe,  and  for  recovering  the 
oosts  and  penalties  that  may  be  inousred  thereby. — 
Dated  thia  5th  Feb.  1903.  —  S.  Hcooikb  Bbown, 
Sanitary  Inspector. 

On  the  8th  April  1903  S.  H.  Brown  laid  six 
Beveral  informations  at  the  West  London  Police- 
court,  and  obtained  six  summonses  against  the 
appellants  in  the  following  form  : 

West  London  Police-court.  —  In  the  Metropolitan 
Polioe  District. — To  tbe  Central  London  Bailway  Com- 
pany, of  No.  125,  High  Holborn,  London,  W.C. — 
Information  has  l>een  laid  this  day  by  Samuel  Hnggins 
Brown,  sanitary  innpector  on  behalf  of  tbe  metropolitan 
borough  of  Hummerflmith,  for  that  on  the  day  of 

1903,  at  tbe  generating  station,  Wood -lane, 
Shepherd's  Bush,  in  the  borough  of  Hammersmith,  within 
tbe  distriot  aforesaid,  of  which  you  are  the  occupier, 
there  existed  rocently  the  following  nuixance  —  namely,  a 
chimney  (not  being  of  a  private  dwelling-house),  known 
aa  No.  1  abaft,  sending  forth  black  smoke  in  such 
quantities  as  to  be  a  nuisance — and,  although  the  said 
naisaace  has  since  the  last-mentioned  day  been  abated 
or  discontinued,  that  tbe  asms  or  a  like  nuisanoe  is 
likely  to  recur  at  the  said  premises.  Ton  are  therefore 
hereby  summoned  to  appear  before  the  court  of  summary 
jurisdiction  sitting  at  the  West  London  Police-court, 
on  Wednesday,  22nd  April  1903,  at  the  boor  of  two  in 
ths  afternoon,  to  answer  to  the  said  information- 
Given  under  my  band  and  seal  thia  8th  April  1903.— 
(Signed)  R.  O.  B.  Lani,  one  of  the  magistrates  of  the 
polioe-oourts  of  the  metropolis. 

Tbe  dates  on  which  the  nuisances  were  alleged 
to  have  existed  in  the  summonses  were  the  27th 
Jan.,  the  20th  Feb.,  the  24th  Feb..  tbe  4th  March, 
the  11th  March,  and  the  25th  March  1903. 

The  informations  were  by  consent  heard 
together  at  tbe  West  London  Police-court  on  the 
22nd  April  1903. 

For  the  appellants  it  was  argued  that  the  notioe 
of  the  5th  Feb.  was  defective  and  invalid  aa  not 
being  in  compliance  with  the  provisions  of  the 
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Public  Health  (London)  Act  1891  (54  &  55  Vict, 
o.  76)  in  that  under  sect.  4  (1)  and  sect.  5 
(1)  (6)  the  respondents  should  have  served 
upon  the  appellants  a  notice  requring  them  to 
abate  the  nuisance  within  a  time  specified  therein, 
and  that  the  notice  of  the  5th  Feb.  did  not 
require  the  appellants  to  abate  the  nuisance 
within  a  specified  time  or  at  all,  and  that  under 
sect.  4  (2)  the  notice  of  the  5th  Feb.  should  have 
been  either  incorporated  with  or  supplemental  to 
a  notice  to  abate  the  nuisance,  and  that  under 
sect.  5  (1)  (6)  no  complaint  or  summary  order 
could  be  made  against  the  appellants  unless  and 
until  the  nuisance  had  been  abated  by  them  after 
and  in  consequence  of  a  notice  to  abate  the 
nuisance. 

For  the  respondents  it  was  argued  that  the 
notice  of  the  5th  Feb.  followed  the  second  part 
of  form  A  in  the  3rd  schedule  to  the  Public 
Health  (London)  Act  181)1 ;  that  snch  second 
part  of  form  A  was  intended  to  apply  to  inter- 
mittent nuisances,  such  as  the  issuing  of  black 
smoke;  that  the  notice  of  the  5th  Feb.  was  a 
notice  to  abate  under  sect.  4  (1)  and  sect.  5  (1) 
(6),  and  that  the  word  "  abated  "  in  sect  5  (1)  to) 
had  reference  to  a  discontinuance  of  the  nuisance 
however  caused,  and  whether  a  notice  to  abate 
the  same  had  been  served  or  not. 

It  was  further  contended  by  the  respondents 
that  the  first  part  of  form  A  was  quite  inapplicable 
to  the  present  case  as  it  contemplated  an  existing 
nuisance  requiring  to  be  abated  at  the  time  of 
serving  notice  in  the  form  of  the  first  part  of 
form  A,  and,  further,  that  by  reason  of  sect.  130  of 
the  Act  the  second  part  of  form  A  was  properly 
used  as  a  notice  under  sect.  4  (1)  and  sect.  5 
(1)  (5)  in  reference  to  such  matters  as  inter- 
mittent black  smoke  nuisances  under  sect.  24  of 
the  statute. 

The  only  witnesses  called  on  behalf  of  the  re- 
spondents were  S.  H.  Brown,  the  sanitary 
inspector,  who  stated  that  he  had  observed  black 
smoke  in  such  quantities  as  to  be  a  nuisance 
issuing  from  No.  1  shaft  on  the  dates  in  question, 
and  .Edward  Harrison,  a  coal  officer  of  the  London 
County  Council,  who  said  be  had  watched  with 
S.  H.  Brown  for  black  Bmoke  on  the  22nd  Jan. 
1903,  and  no  evidence  was  given  or  tendered  on 
behalf  of  the  respondents  as  to  how  the  black 
smoke  had  been  caused,  nor  specifying  any  works 
to  be  executed  by  the  appellants  for  the  purpose 
of  abating  or  preventing  the  issue  of  black 


Evidence  was  called  on  behalf  of  the  appel- 
lants, by  their  engineers,  that  for  the  purpose  of 
generating  electricity  to  work  their  railway  many 
hundreds  of  tons  of  coal  per  week  were  burnt,  and 
that,  in  consequence  of  the  complaints  of  the 
respondents  with  regard  to  smoke,  they  had  at 
great  expense  equipped  and  fitted  the  generating 
station  with  furnaces  fired  by  hand  and  had 
renlaeed  automatic  mechanical  stokers  by  hand 
firing  and  had  converted  their  boilers  in  that 
behalf,  and  that  the  appellants  burned  nothing 
but  the  best  quality  of  Welsh  smokeless  coal. 
There  was  no  suggestion  that  the  appellants' 
installation  machinery  and  equipment  were  not 
in  all  respects  the  best  possible.  The  appellants' 
witnesses,  who  denied  the  sending  forth  of  black 
smoke  in  such  quantity  as  to  be  a  nuisance, 
admitted  that  nothing  had  been  done  by  them  in 
Reference  to  the  machinery  or  appliances  con- 


to 


nected  with  or  used  for  the  generation  of  elec- 
tricity to  remedy  the  nuisance  or  prevent  ita 
recurrence  since  the  service  of  the  notice  of  the 
5th  Feb.  11*03,  and  the  emission  of  black  smoke 
might  have  been  caused  by  t«vo  furnace  doors 
being  open  at  a  time. 

After  hearing  the  arguments,  and  thewitnessos 
called  on  behalf  of  the  respondents  and  the 
appellants,  the  magistrate  overruled  the  objec- 
tions of  the  appellants  to  the  notice  of  the  5th 
Feb.  He  found  that  on  the  several  dates  in  the 
summonses  the  chimney  sent  forth  black  smoke  in 
such  quantities  as  to  be  a  nuisance,  and  he  held 
and  determined  that  the  respondents  were  entitled 
to  a  prohibition  order  under  sect  5  (1)  and  (2)  of 
the  Public  Health  (London)  Act  ltttl.  There* 
upon  counsel  for  the  appellants  required  under 
sect.  5  (5)  of  the  Act  that  tbe  prohibition  order 
should  specify  the  works  to  be  executed  by  the 
appellants.  No  suggestion  was  made  by  either 
party  as  to  the  works  necessary,  and  the  counsel 
for  the  appellants  insisted  that,  the  case  being 
closed,  the  magistrate  was  precluded  in  law  ' 
hearing  further  evidence  as  to  tbe  works 
sary,  but  the  magistrate  adjourned  the  < 
oon.ider  them,  and  on  the  30th  April  1903 
the  following  order : 

To  the  Central  London  Railway  Company, 
registered  officea  are-  at  125,  High  Holboro,  in  the  adminis- 
trative oonuty  of  London,  the  owners  and  oooupiera  of 
certain  premise*,  to  wit,  the  eleotrioal  generating station 
situate  at  Wood-lane,  in  the  metropolitan  borough  of 
Hammersmith,  in  tbe  said  oounty  of  London  and  within 
the  metropolitan  polios  dielriot — Metropolitan  Police 
District  and  Administrative  County  of  London,  to  wit. — 
Whero&e  the  Central  London  Railway  Company,  being 
tbe  owners  and  ocaupiers  of  tbe  said  electrical  generat- 
ing station  within  tbe  meaning  of  the  Public  Health 
(London)  Act  lS'.H,  have  this  day  appeared  before  mtt 
John  Rose,  £aq.,  one  of  the  magistrates  of  the  polioe- 
ooorts  of  tbe  metropolis,  sitting  at  tbe  West  London 
Polios -oo art  within  the  metropolian  polioe  distriot,  to> 
answer  the  matter  of  a  complaint  made  by  Samuel 
Huggioa  Brown,  sanitary  inspector  for  and  on  behalf  of 
the  council  of  the  metropolitan  borough  of  Hammer- 
smith aforesaid,  that  on  the  25th  March  1903  at  the 
aald  generating  station  there  existed  the  following 
nniffanoe — namely,  a  ohimney  (not  being  the  chimney  of 
a  private  dwolling-houae),  known  as  No.  1  shaft,  Bonding 
forth  blank  smoke  in  saeh  quantities  as  to  be  a  noisanoe 
—and  that,  although  auob  nuisance  had  sinoe  the  last- 
mentioned  day  been  abated  or  discontinued,  the  same  or 
the  like  nniaanoe  was  likely  to  recur  at  tbe  same  pre- 
miaee,  now  on  proof  hero  had  before  me  that  recently 
before  tbe  time  of  making  tbe  said  complaint,  to  wit, 
on  tbe  said  U5th  March  liio.1,  tbe  nuisance  io  oompbunod 
of  did  exist  on  tbe  said  premises,  bnt  that  the  same  has 
ainco  been  abated,  and  tbat  tbe  samo  wae  caused  by  tbe 
sot  default,  or  sufferance  of  the  said  Central  London 
Kailwav  Company,  yvt,  notwithstanding  auob  abatement, 
I,  being  satisfied  that  it  is  likely  that  tbe  same  or  a  like 
noisanoe  will  recur  at  the  said  premises,  do  therefore 
prohibit  the  said  Central  London  Ksilwey  Company  from 
allowing  a  recurrence  of  tbe  said  or  a  like  nuisance,  and 
for  tbat  purpose  I  direct  the  said  Central  London 
Railway  Company  to  fit  up  at  the  doors  of  the  furnace* 
communicating  with  the  said  chimney  apparatus  to 
prevent  tbe  doors  being  opened  or  kept  open  simultane- 
ously, for  example,  a  horuontal  bar  on  a  centre  pivot 
between  the  doora  and  movable  vertically  in  front  of 
so  that  the  door  of  one  fornaoe  must  be  barred 
he  door  of  another  released  by  the  act  of  depreaaing 
of  the  bar,  or  other  apparatus  having  a  " 
effect,  and  to  adopt  all 
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«ary  to  prevent  the  emission  of  black  smoke  from  the 
*aid  shaft  in  snob,  quantities  as  to  be  a  nntaanoe,  and  I 

do  farther  order  the  amid  Central  London  Railway  Com- 
pany to  pay  to  the  said  ooanoil  the  sam  of  lOt.  10s.  for 
costs  in  this  behalf. — Given  under  my  hand  and  seal  at 
the  polioe-ooort  aforesaid  this  30th  April  1003.  —(Signed) 
John  Bosk,  one  of  the  mtgrUtrates  of  the  polioe-oourts 
of  the  metropolis  at  the  West  London  Polioe-otrart. 

The  questions  sabmitted  for  the  opinion  of  the 
court  are:  (1)  whether  the  notice  dated  the  5th 
Feb.  1903  was  and  is  defective  and  invalid  for 
the  reasons  above  stated  or  any  of  them;  and 
<2)  whether,  even  if  the  notice  wai  valid  in  law, 
the  order  made  by  the  magistrate  was  and  is 
bad  because  he  specified  therein  the  works  to  be 
executed  by  the  appellants  without  having  heard 
evidence  with  respect  to  such  works. 

RotkiU,  K.O.  and  Theobald  Mathew  for  the 
appellants. 

Maemoran,  K.O.,  Bodkin,  and  Bruce  WUliamton 
tor  the  respondents. 

Lord  Alverstons.C.J. — I  think  it  is  better  that 
I  should  confine  myself  to  dealing  with  the  points 
that  have  been  raised  and  nothing  more.    In  this 
case,  the  appellants  being  summoned,  they  first 
took  the  technical  point  that,  because  the  black 
smoke  had  been  abated  before  the  first  summons 
for  abatement  or  for  a  prohibition  order,  therefore 
there  had  been  no  abatement  in  pursuance  of 
duress,  or  threat,  or  notice  in  the  natural  oourse 
of  events,  and  that  therefore  the  magistrate  had 
no  jurisdiction.     Mr.   Boskill   put  his  point 
moat  plainly,  and,  with  every  desire  to  appreciate 
the  point,  1  venture  to  Bay  that  my  miod  is  so 
constituted  that  I  am  absolutely  unable  to  appre- 
ciate it.   There  were  five  other  summonses— that 
is  to  say,  there  was  proof  of  black  smoke 
coming  out  on  fire  days,  two  of  them  in  the 
month  of  February  and  three  in  the  following 
month  of  March.    Therefore,  even  assuming, 
although  I  do  not  wish  at  all  to  be  thought  to  say 
so,  that  there  had  been  anything  in  the  argument 
with  regard  to  the  first  occasion  on  the  27th  Jan., 
that  could  have  no  application  with  regard  to 
the  others.   The  only  point  that  can  be  suggested 
is  that  because  the  notice  was  a  prohibition  notice 
instead  of  an  abatement  notice  that  made  a 
difference  to  the  magistrate's  jurisdiction.  I  hope 
it  is  not  necessary  to  give  effect  to  such  an  argu- 
ment unless  there  is  some  substantial  justice 
behind  it,  because,  as  I  say,  I  am  not  able  to 
appreciate  it,  and  I  think  such  a  technicality 
ought  not  to  be  given  effect  to  unless  there  is  a 
substantial  wrong  teing  done.  Then  came  the 
second  point,  and  I  agree  that  the  magistrate  has 
rather  complicated  the  matter  by  putting  in  those 
directions  which  I  have  called  toe  directions  of  a 
mechanical  engineer — for  instance,  a  horizontal 
bar  on  a  centre  pivot  put  between  the  doors ;  and 
the  order,  in  my  opinion,  would  have  been  better 
if  it  had  been  in  one  of  two  forms,  either  "  I  tell 
you  not  to  be  negligent  in  the  matter  of  stoking 
the  furnaces,  and  not  to  do  it  again,"  or  "  I  direct 
you  to  put  up  apparatus  which  will  prevent  your 
being  able  to  stoke  two  furnaces  at  the  same 
time."    But,  when  we  look  at  what  happened,  I 
think  it  would  be  wrong  and  it  would  be  con- 
trary to  the  first  principles  of  justice  to  allow 
euch  an  objection  to  prevail.   In  the  first  place 
the  appellants  denied  black,  smoke  coming  out 
at  all,  and,  when  their  witnesses  were  in  the 


box,  what  they  said  was  that  the  emission  of 
black  smoke  might  have  been  caused  by  two 
furnace  doors  being  open  at  a  time.  We  have 
had  this  kind  of  case  in  the  courts  before,  and  we 
know  perfectly  well  that  one  reason  why  the  Legis- 
lature has  been  so  stringent  about  black  smoke  is 
this  :  It  has  been  established  over  and  over  again 
that  it  ia  careless  stoking  that  brings  about 
black  smoke.  Therefore  one  is  not  surprised  to 
find  that,  this  incident  having  occurred  in  this 
case,  the  appellants'  witnesses  said  that  it  most 
have  been  owing  to  two  doors  being  open  at  one 
time.  But  it  had  occurred  on  a  series  of  days, 
and  on  no  less  than  six  days,  spread  over  a  period 
of  three  months.  The  local  authority,  the 
Borough  Council  of  Hammersmith,  being  satis* 
fied  with  their  case  proving  blaok  smoke,  they 
were  not  then  and  there  prepared  with  evidence 
how  it  would  best  be  remedied ;  and  the  prohibi- 
tion order  being  about  to  be  made,  counsel  for 
the  railway  company  was  within  his  right  in 
saying :  "  Will  you  be  good  enough  to  tell  us  the 
works  which  we  are  to  do."  The  magistrate, 
being  in  a  difficulty,  appears  to  have  asked  the 
appellants  whether  they  bad  any  evidence  there, 
buc  no  suggestion  was  made,  and  then,  when  the 
question  arose  of  an  adjournment  for  evidence, 
the  railway  company's  ingenious  counsel  Bays: 
"  You  must  not  hear  evidence  at  all  now ;  the 
appellants  have  closed  their  case" — which  they 
bad  closed  long  before  the  request  had  come — 
"  and  therefore  you  are  not  entitled  to  hear 
any  evidence."  All  I  can  say  is  this  (I  do  not 
wish  to  say  anything  which  goes  beyond  this 
case),  that  this  is  not  the  way  in  which  a  point 
should  be  raised,  if  objection  is  afterwards  going 
to  betaken  to  the  magistrate  having  said  in  bis 
order  something  whioh  he  ought  not  to  hare  said. 
I  think  the  law  has  not  made  the  change  which 
Mr.  Boskill  suggests.  I  think  that  the  case  of 
Millard  v.  WattaU  (77  L.  T.  Bep.  692 ;  18  Cox 
C.  C.  695 ;  (1898)  1  K.  B.  342)  was  rightly  decided 
under  the  Public  Health  Act  1875,  which  case 
applies  to  the  Public  Health  (London)  Act  1891 
and  says  that  in  a  smoke  nuisance  case  it  is  not 
necessary  to  specify  the  works,  but  merely  to  say : 
"Do  not  be  careless  again."  Now,  it  is  said 
because  the  statute  of  1891  has  said  an  abate* 
ment  order  or  a  prohibition  order  shall,  if  the 
person  on  whom  the  order  is  made  so  requires, 
specify  the  work  required  to  be  done,  that  the  law 
is  altered  as  compared  with  sects.  94  and  96  of 
the  Publio  Health  Aot  1875,  which  requires  the 
notice  to  specify  the  work  to  be  done.  In  my 
opinion,  as  far  as  this  case  is  concerned,  the  law  is 
not  altered  substantially.  I  quite  agree  that  the 
compulsory  obligation  to  specify  is  taken  away, 
and  now  the  abatement  order  shall,  if  the  person 
on  whom  the  order  is  made  requires  or  the  court 
orders  it  to  be  done,  specify  the  works.  That, 
in  my  opinion,  does  not  make  an  abatement 
order  or  a  prohibition  order  bad  because  it  is  said 
no  works  are  required,  but  merely  says:  "Do 
not  stoke  carelessly  again."  But  that  does  not 
quite  cover  the  whole  ground,  because  it  may  be 
said  this  order  is  bad  because  it  does  specify 
works,  and  it  specifies  works  without  sufficient 
evidence.  I  think,  if  that  were  really  what  the 
order  means,  it  might  be  open  to  some  objection. 
I  think  the  fair  reading  of  this  order  is :  "X  direct 
the  railway  company  to  fit  the  doors  of  the  fur- 
naces with  apparatus  to  prevent  the  doors  beirg 
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open  or  kept  open  simultaneously."  The  point 
of  that  was  this  :  The  respondents,  the  rati  wny 
company,  had  themselves  said  that  the  only  cause 
they  co aid  suggest  was  that  two  doors  wore  open 
at  the  same  time,  and  that  stoking  was  going  on 
at  two  furnaces  at  the  same  time.  It  is  true  the 
other  part  goes  on  "  for  example,"  but  I  do  not 
think  that  means  that  that  is  the  only  way  in 
which  it  can  be  done;  and,  looking  at  the  words 
of  the  statute  specifying  the  works  to  be  executed 
and  bearing  in  mind  that  magistrates  aie  not 
experts,  I  see  no  reason  for  holding  that  it  would 
not  be  properly  complied  with  by  saying :  "  You 
are  to  put  works  which  will  prevent  two  furnace 
doors  being  open  at  the  same  time/'  and,  as  the 
order  goes  on:  "And  to  adopt  all  other  means 
to  prevent  the  emission  of  black  smoke."  I 
cannot  help  thinking  this  has  been  largely 
brought  about  by  the  respondents,  the  railway 
company,  the  then  persons  summoned,  taking  an 
objection  which,  in  the  ordinary  conduct  of  litiga- 
tion, I  think  they  ought  not  to  have  taken.  If 
they  were  going  to  raise  the  point  that  the  magis- 
trate could  not  make  a  proper  order  at  their 
request  without  evidence,  they  ought  not,  in  the 
same  breath,  to  have  objected,  they  having  taken 
the  objection  that  he  was  not  entitled  to  bear 
evidence.  I  think  the  tactics  were  ingenious,  and 
I  think  they  were  obviously  for  the  purpose  of 
preventing  any  order  being  made.  I  therefore 
think  this  appeal  fails,  both  on  the  technical 
point  and  on  the  merits. 

Wills,  J. — I  am  of  the  same  opinion.  I 
onti  rely  agree  that  the  first  point  taken  is  captious. 
With  regard  to  the  second  point,  I  think  myself 
that  a  magistrate  in  a  case  of  this  kind,  if  he  had 
to  specify  works,  certainly  ought,  under  all 
ordinary  circumstances,  to  hear  evidence,  because 
it  is  absurd  to  suppose  that  he  is  an  expert  in 
matters  of  this  kind,  or  that  he  is  competent  to 
specify  works  without  knowing  something  about 
it  from  evidence.  But  in  this  case  he  is  not,  I 
think,  S3  entirely  without  evidence  as  to  prevent 
his  exercising  jurisdiction.  The  defendants,  who 
were  summoned,  were  asked  to  exp'ain  how  this 
took  place,  and  they  said  that  it  was  owing  to 
two  furnace  doors  being  open  at  the  same  time, 
which  is  really  the  substance  of  this  order.  The 
words  "for  example"  might  have  been  entirely 
omitted,  and  I  certainly  think  that  this  objec- 
tion ought  not  to  be  listened  to  in  the  mouth  of 
a  person  who  has  prevented  the  evidence  being 
given.  I  cannot  conceive,  to  my  mind,  anything 
more  unsatisfactory  or  more  captious  and  un- 
reasonable than  this,  when  the  question  first 
arises  as  to  whether  there  should  be  evidence 
about  works  or  not,  at  the  first  moment  when  it 
can  arise  and  when  it  is  proposed  that  the 
evidence  shall  be  gone  into,  instead  of  saying  it  is 
necessary  to  have  an  adjournment,  or  anything  of 
that  kind,  objecting  when  the  respondent's  case 
was  closed  that  it  is  too  late  to  hear  evidence,  and 
then  coming  to  try  and  upset  the  order  because 
that  evidence  had  not  been  given.  I  do  not  think 
euch  tactics  ought  to  succeed.  I  should  like  to 
eay,  with  regard  to  the  case  of  Millard  v.  Wattall 
(77  L.  T.  Eep.  692;  18  Cox  C.  C.  695;  (1893) 
1 Q.  B.  342),  that  I  think  it  rightly  decided.  Under 
sect,  94  of  the  Public  Health  Act,  the  tribunal, 
the  magistrate,  the  court  of  summary  jurisdic- 
tion is  empowered  to  do  two  things;  one  is  to 
n  order  to  abate  a  nuisance,  and  another  I 


is  an  order  to  execute  works.  If  he  has  power  to 
do  two  things,  be  certainly  has  power  to  do  one.  If 
the  second  part  were  wholly  unnecessary  under 
the  circumstances,  I  think  he  would  be  quite 
justified  in  leaving  that  part  out  of  the  order 
which  he  otherwise  would  nave  power  to  make  if 
necossary. 

Kennedy,  J.— I  entirely  agree  with  the  judg- 
ment of  my  Lord  and  my  brother  Wills,  and  I 
have  nothing  to  add. 


Solicitors ; 
and  Room. 


Appeal  dismissed. 
Bircham  and  Co.;  Watson,  Sons, 


Tuesday,  March  1.  » 

(Before  Lord  Alverstone,  C.J.,  Wills  and 
Kennedy,  JJ.) 
Thompson  (app.)  v.  Mason  (reap.),  (a) 

Gaming — Shop  —  Automatic  machine  —  Game  of 
chance  or  ekill  —  Gaming  House  Act  1854 
(17  it  18  Vict.  c.  38). 

T.,  being  the  occupier  of  a  tobacconists  shop,  kept 
there  an  automatic  machine  by  which  a  person, 
having  put  a  penny  in  the  slot,  pulU  a  knob,  and 
on  releasing  such  knob  the  penny  flies  up  into  one 
of  five  compartment*.  If  the  penny  goes  into  either 
of  two  compartments  it  is  returned  to  the  person 
using  the  machine ;  if  it  goes  into  either  of  the 
two  others  it  is  retained  in  the  machine  ;  but  if 
it  goes  into  the  fifth  he  receives  a  ticket  by  which 
he  can  have  a  3d.  cigar  or  its  value  at  his 
option. 

It  was  established  by  evidence  that  dexterity  could 
be  acquired  to  some  extent  by  the  operator  by 
practice,  but  the  magistrate  came  to  the  con- 
clusion that  it  was  not  proved  that  the  chances 
were  alike  favourable  to  the  appellant  and  the 
operator. 

Held,  that  T.  was  properly  convicted  of  permitting 
the  shop  to  be  used  for  the  purpose  of  unlawful 

faming,  contrary  to  the  Gaming  Souse  Act 
854. 

Case  stated  on  an  information  preferred  by  the 
respondent  against  the  appellant,  for  that  he, 
being  the  occupier  of  a  shop,  unlawfully,  know- 
ingly, and  wilfully  permitted  it  to  be  opened, 
kept,  and  used  by  other  persons  for  the  purpose 
of  unlawful  gaming  being  carried  on  there,  con- 
trary to  the  Gaming  House  Act  1854  (17  &  18 
Vict.  o.  38). 

At  the  date  of  the  alleged  offnnco,  and  for  some 
time  prior  thereto,  the  appellant  carried  on  the 
business  of  a  tobacconist  in  the  shop  in  question, 
and  kept  therein  for  the  use  of  person)  who 
frequented  the  shop  an  automatic  machine  worked 
on  the  prany  in  the  slot  system,  and  supplied  by 
the  Northern  Automatic  Company  Limited. 

The  working  of  the  machine  was  thus 
described : 

Having  placed  a  penny  in  the  slot,  the  operator 
pulls  down  a  spring  by  means  of  a  knob  and  then 
suddenly  releases  the  knob,  whereupon  the  spring 
flies  up,  and  the  penny  is  projected  into  one  of 
live  compartments.  If  in  the  course  of  its  flight 
the  penny  finds  its  way  into  either  of  two  com- 
partments it  is  returned  to  the  operator;  if  it 
goes  into  either  of  two  other  compartments  it 
is  retained  in  the  machine  and  is  lost  to  the 
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operator.  If  the  penny  falls  into  the  fifth  (the 
centre)  compartment,  tbe  operator  receives  a 
ticket  entitling  him  to  receive  from  the  appellant 
a  3d.  cigar  or  its  Talne  at  his  option. 

It  was  contended  on  behalf  of  the  appellant  that 
the  user  of  the  machine  constituted  a  game  of 
skill  as  distinguished  from  a  game  of  chance,  or, 
at  all  events,  was  a  game  partly  of  skill,  inasmuch 
as  dexterity  in  the  play  could  be  acquired  by 
practice.  In  support  of  that  contention  it  was 
established  by  evidence  before  tbe  magistrate 
that  such  dexterity  ould  in  fact  be  acquired 
to  some  extent  by  continuous  practice  with  tbe 
machine  or  with  machines  of  similar  con- 
struction. 

The  magistrate,  however,  on  this  contention 
was  of  opinion  that  the  judgment  in  Fi tiding 
Tamer  (89  L.  T.  Rep.  273 ;  (1903)  1  K.  B.  867) 
was  conclusive  against  the  contention,  seeing  that 
the  construction  of  tbe  machine  described  in  that 
case  and  its  operation  (so  far  as  the  mode  of  play 
was  concerned)  were  in  all  respects  similar  to  the 
construction  and  operation  of  the  machine  in  use 
on  the  appellant's  premise*. 

It  was  further  contended  for  the  appellant  that 
even  if  the  game  played  were  one  of  chance  and 
not  of  skill,  yet  the  gaming  was  not  unlawful 
gaming,  inasmuch  as  it  was  not  proved  that  the 
chances  were  not  alike  favourable  to  tbe  operator 
and  to  the  appellant,  and  that  tho  decision  in 
Fielding  v.  Turner  (tup.)  was  adverse  to  the  appel- 
lant  in  that  case,  because  tbe  chances  of  tbe  game 
played  were  obviously  not  alike  favourable  to 
him  and  to  the  operator,  thete  being  four  com- 
partments (out  of  seven)  in  which  the  coin  was 
lost  to  the  operator. 

No  evidence  was  offered  by  the  appellant  to 
prove  that  the  construction  and  physical  con- 
dition of  the  machine  in  his  shop  and  the  force 
and  adjustment  of  the  spring  were  such  that  it 
was  an  absolutely  even  chance  that  tbe  penny 
would  fall  into  any  one  of  the  five  compartments, 
and  the  magistrate  was  of  opinion  that  (except  on 
such  an  assumption  of  fact)  it  could  not  be 
established  that  the  chances  were  alike  favour- 
able to  the  appellant  and  to  the  operator. 

If  that  assumption  were  made,  the  magistrate 
was  of  opinion,  as  a  matter  of  arithmetic  (though 
no  evidence  was  tendered  on  tbe  point),  that  the 
expectation  of  tbe  value  emerging  from  the 
machine  on  tbe  insertion  of  a  penny  into  the  slot 
would  on  tho  average  be 

3<l.  +  (<U.  x  J)  +  Oil  x  J)  ,  . 
  4  =  ld 

That  is  to  say,  the  result  in  the  long  run,  after 
a  vast  series  of  experiments  by  the  same 
customer,  would  be  that  neither  party  would  win 
or  lose. 

There  was.  however,  no  proof  that  this  assump- 
tion was  in  fact  well  founded. 

It  was  urged  on  behalf  of  the  respondent  that, 
if  indeed  it  were  well  founded  (seeing  that  prac- 
tice with  the  same  machine  would  admittedly 
give  an  operator  a  greater  chance  of  success  than 
he  would  enjoy  on  the  first  occasion),  it  would 
follow  that  the  user  of  the  machine  by  different 
customers,  many  of  whom  frequently  operated 
and  so  acquired  dexterity,  must  in  tbe  long  run 
result  in  loss  to  the  appellant,  and  it  was  con* 
tended  that  if  this  were  bo  the  machine  could  be 
retained  by  him  only  for  the  purpose  of  inducing 
custom  by  encouraging  a  spirit  of  gambling. 
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It  was  farther  contended  for  tbe  respondent 
that  playing  at  any  game  of  mere  chance  may 
amount  to  unlawful  gaming,  and  reference  w&» 
made  to  the  observation  of  UawkinB,  J.  in  Jenkt 
v.  Turpin  (50  L.  T.  Rep.  808;  13  Q.  B.  Div., 
p.  513),  that  regard  must  be  had  to  tbe  illegality 
of  the  gaming,  not  merely  to  the  illegality  of  the 
game,  and  it  was  also  contended  that  the  observa- 
tions of  the  court  in  Fielding  v.  Turner  (tup.)  had 
reference  to  the  facts  of  that  particular  case,  and 
were  not  intended  to  lay  down  as  a  principle  of 
law  that  there  could  be  no  unlawful  gaming  where 
the  chances  of  tbe  game  as  played  were  alike 
favourable  to  all  the  players,  and  that  if  it  were 
otherwise  a  shopkeeper  might  habitually  play 
pitch  and  tost  with  his  customers. 

It  was  contended  on  behalf  of  the  appellant 
that  using  the  machine  in  the  manner  described 
did  not  amount  to  unlawful  gaming. 

The  magistrate  came  to  the  conclusion  that  it 
was  not  proved  that  the  chances  were  alike 
favourable  to  the  appellant  and  to  the  operator, 
and  that  in  any  event  the  user  of  the  machine  in, 
the  circumstances  mentioned  constituted  the 
offence  alleged  in  the  information,  and  be- 
accordingly  convicted  the  appellant. 

Danckwerts,  K.C.  and  Llewelyn  Davie*  for  the 
appellant. — The  conviction  here  was  wrong,  for 
this  is  not  a  game  of  mere  chance  within  Jenki  v. 
Turpin  (50  L.  T.  Rep.  808;  13  Q.  B.  Div.  505). 
The  present  case  is  very  different  to  Fielding  v. 
Turner  (89  L.  T.  Rep.  273 ;  (1903)  1  K.  B.  867), 
for  there  the  chances  were  four  to  three  against 
the  player,  but  here  they  are  three  to  two  in  his 
favour. 

if.  Lu$h,  K.C.  and  E.  O.  Simpson  for  the 
respondent  — The  findings  of  tbe  magistrate- 
show  that  this  was  a  game  of  pure  chance.  Mere 
dexterity  acquired  after  practice  cannot  make  a 
game  of  chance  a  game  of  skill.  Fielding  v. 
Turner  really  disposes  of  this  case. 

Lord  Alvebstone,  C.J.— If  the  magistrate 
here  had  not  found  the  facts  in  this  case,  but  had 
merely  held  that  the  facts  in  Fielding  v.  Turner 
were  binding  on  him,  I  think  we  should  have  had 
to  send  the  case  back  to  him ;  but  he  has  not 
done  that  In  this  case  the  elements  of  chance 
were  of  the  same  kind  as  in  Fielding  v.  Turner ; 
but  it  was  contended  that  there  was  more  evidence 
in  this  case  that  it  was  a  game  of  skill  and  not  of 
chance,  and  that  it  was  not  proved  that  the 
chances  were  not  alike  favourable  to  the  operator 
and  tbe  appellant.  I  think  here  that  the  magis* 
trate  meant  to  find  that  this  was  a  game  of 
chance,  and  that  the  element  of  skill  involved  in 
it  was  of  the  same  kind  as  in  Fielding  v.  Turner. 
I  do  not  think  that  there  is  anything  in  this  case 
to  turn  the  game  of  chance  into  a  game  of  skill, 
and  it  cannot  be  said  that  if  a  person  goes  on 
long  enough  and  so  becomes  more  successful  after 
a  time  that  that  prevents  the  game  being  a  game 
of  chance. 

Wills  and  Kennedy,  JJ.  concurred. 

Appeal  dumiued. 

Solicitors :  Keith  and  Humphries,  for  Peckorer 
and  Scriven,  Leeds ;  King,  Wigg,  and  Co.,  tor  T. 
Thornton,  Leeds. 
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Thursday,  March  3. 

(Before  Lord  Alybbbtonb,  O.J.,  Willb  and 
Kennedy,  JJ.) 

Bbabdsley  (app.)  v.  Giddinos  (reap.),  (a) 

Food  and  drugs  —  Institution  of  prosecution — 
Laying  of  information — Service  of  summons — 
Sale  of  Food  and  Drugs  Act  1899  (62  A  63  Vict, 
c  51),  a.  19  (1). 

A  prosecution  is  instituted  within  sect.  19  (1)  of  tlu 
dale  of  Food  and  Drugs  Act  1899  at  the  date 
on  which  the  information  is  laid  and  the 
summons  is  issued,  and  not  on  the  date  when 
such  summons  is  served. 

Case  stated  on  an  information  preferred  by  the 
appellant  against  the  respondent  for  that  on  the 
23rd  June  1903  be  unlawfully  sold  milk  not  of 
the  nature,  substance,  and  quality  as  that  de- 
manded by  the  purchaser,  but  deficient  in  milk 
fat  to  the  extent  of  15  per  cent. 

The  information  was  laid  by  the  appellant  on 
the  18th  July  1903,  and  the  summons  was  issued 
and  signed  by  a  justice  of  the  peace  and  left  by 
the  appellant  with  the  police  lor  service  on  the 
same  day. 

The  summons,  however,  was  not  served  upon 
the  respondent  until  the  22nd  July  1903. 

The  summons  was  returnable  at  the  petty 
sessions  held  on  the  18th  Aug.  1903. 

Sect.  19,  sub-sect.  1,  of  the  Sale  of  Food  and 
Drugs  Act  1899  (62  &  63  Vict.  o.  51)  is  as 
follows : 

(1)  When  any  article  of  food  or  dreg  has  been  pur- 
chased from  any  peraon  for  test  purposes  any  prev- 
ention under  toe  Sale  of  Food  and  Drags  AoU  in 
respect  thereof,  notwithstanding  anything  contained  in 
sect  20  of  the  Sals  of  Food  and  Drags  Aot  1875,  shall 
not  be  instituted  after  the  expiration  of  twenty-eigut 
days  from  the  time  of  tlie  purchase. 

At  the  hearing  of  the  summons  the  solicitor  for 
the  respondent  took  the  preliminary  objection 
that  the  proceedings  had  not  been  instituted 
within  the  time  specified  under  the  above  section, 
the  alleged  offence  having  been  committed  on  the 
23rd  June  1903  and  the  summons  not  served 
until  the  22nd  July  following,  the  summons 
therefore  being  served  after  tbe  expiration  of 
twenty-eight  days  from  the  date  of  the  alleged 
offence.  The  respondent's  solicitor  contended 
that  tbe  laying  of  the  information  and  issue  of  a 
summons  was  not  the  institution  of  the  prosecu- 
tion and  that  the  prosecution  was  not  instituted 
until  the  service  of  the  summons,  and  that  as 
tbe  summons  bad  not  been  served  until  after  the 
expiration  of  twenty-eight  dajs  it  must  be  dis- 
missed. 

Tbe  appellant  contended  that  the  date  when  he 
laid  the  information  was  the  date  from  which  the 
commencement  of  the  prosecution  was  to  be 
calculated,  and  as  the  information  was  laid  and 
summons  issued  within  the  twenty-eight  days  the 
prevention  was  instituted  within  tbe  time  limit. 

The  justices  were  of  opinion  that  the  time  from 
which  the  institution  of  the  prosecution  was  to 
be  calculated  was  the  date  of  the  service  of  the 
summons,  and  not  the  date  of  the  laying  of  the 
information,  and  they  therefore  held  that  the 
proceedings  had  not  been  instituted  within  the 
twentj-eight  days  from  the  date  of  the  alleged 
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They  therefore  held  the  objection  made  by  the 
respondent's  solicitor  to  be  good  and  dismissed 
the  summons. 

J.  R.  Randolph  for  the  appellant— The  institu- 
tion of  the  prosecution  under  sect.  19  (1)  of  the 
Sale  of  Food  and  Drugs  Act  1899  means  the 
institution  of  the  prosecution  by  the  prosecutor, 
and  that  is  done  wuen  he  lays  the  information. 
When  he  has  done  that,  he  can  do  no  more,  as 
the  summons  iB  issued  by  the  justices,  and  when 
so  issued  is  served  by  the  police.  In  Thorpe 
v.  FriestnaU  (1897)  1  Q.  B.  159)  it  was  held 
that  the  prosecution  was  instituted  when  the 
information  was  laid.  The  justices  appear  to 
have  considered  Cowling  v.  Taylor's  Drug  Com- 
pany (66  J.  P.  11),  where  it  was  decided  that  a 
prosecution  under  the  Sale  of  Food  and  Drugs 
Acts  is  not  instituted  until  the  summons  has 
been  served.  That  case  certainly  does  not  bind 
this  court  and  1  submit  that  it  was  wrongly 
decided. 

J.  A.  Simon  for  tbe  respondent.  —  Thorpe  r. 
PriestnaU  (sup.)  was  decided  under  the  Sunday 
Observance  Act  1676,  but,  in  order  to  find  out 
whether  the  institution  of  proceedings  refers  to 
the  laying  of  the  information  or  the  service  of  tbe 
summons,  it  is  necessary  to  look  at  the  whole 
scheme  of  the  Sale  of  Food  and  Drugs  Acts.  The 
reason  for  giving  a  limited  time  under  these 
statutes,  which  deal  with  articles  of  a  more  or  less 
perishable  nature,  is  to  let  the  person  who  sold 
the  food  or  drug  know  within  a  reasonable  time 
that  proceeding*  are  going  to  be  taken  against 
him.  Under  sect.  10  of  the  Sale  of  Food  and 
Drugs  Act  1879  it  was  provided  that  the 
service  of  the  summons,  if  the  thing  was  perish, 
abl*,  was  to  be  within  twenty-eight  days.  That 
section  is  now  repealed,  and,  if  the  conten- 
tion of  the  appellant  here  is  right,  the  seller,  for 
whose  protection  these  sections  were  inserted,  is 
really  in  a  worse  position,  and  this  could  not 
have  been  intended.  In  Ditcher  v.  Denison  (11 
Moo.  P.  C.  324)  the  service  of  a  citation  was 
held  to  be  the  institution  of  the  proceedings.  He 
also  referred  to 

Yates  v.  The  Queen  52  L.  T.  Rep.  305 ;  14  Q.  B.  Div. 
0*8. 

Lord  Alvbrstonh,  C.J.  —  Mr.  Simon  has 
brought  before  us  a  very  able  argument  for 
limiting  the  construction  of  this  sect.  19  of  the 
S;ile  of  Food  and  Drugs  Act  1899,  but  I  do  not 
think  that  we  can  accept  it.  He  said  that 
sect.  10  of  the  Sale  of  Food  and  Drugs  Act  1879, 
wbich  said  that  the  summons  must  be  served 
within  a  reasonable  time,  and,  in  the  case  of  a 
perishable  article,  within  twenty-eight  days, 
being  now  repealed  and  replaced  by  sect.  19, 
showed  what  was  the  intention  of  the  Legislature 
in  passing  the  later  section,  and  that  as  the 
earlier  one  referred  to  the  service  of  the  summons, 
the  later  one  must  also  mean  the  service  of  the 
summons  when  referring  to  the  institution  of  the 
prosecution.  That  is  a  dangerous  argument,  for 
by  repealing  tbe  earlier  section  and  enacting  a 
different  section  the  Legislature  may  have  in- 
tended otherwise,  and  meant  to  alter  the  time 
from  which  the  period  ran.  Now,  sect.  19  (ays 
that  a  prosecution  shall  not  be  instituted  after 
the  expiration  of  twenty-eight  days  from  the  time 
of  the  purchase.  Laying  of  an  information  and 
issuing  a  summons  are  well  known  as  the  corn- 
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mencement  of  a  prosecution,  and  it  would  require 
strong  indications  of  intention  or  strong  necessity 
to  make  us  bold  that  a  commencement  of  a  prose- 
cution doe*  not  mean  laving  the  information  and 
issuing  the  summons.  It  would  be  unsafe  to  bold 
that,  because  proceedings  under  these  Acts  ought 
to  be  taken  promptly,  the  institution  of  the 
prosecution  is  the  service  of  the  summons.  If 
the  service  of  the  summons  was  the  test,  we  should 
have  found  other  words,  in  fact  express  words,  to 
that  effect. 

Wills,  J. — I  am  of  the  same  opinion.  It 
seems  to  me  impossible  to  see  from  sect.  19  of 
the  Sale  of  Food  and  Drugs  Act  1899  whether  it 
was  meant  to  continue  the  old  polioy  or  whether 
that  old  policy  should  be  got  rid  of.  We  must 
therefore  look  at  the  actual  words  of  the  statute 
and  put  a  natural  construction  on  them.  The 
commencement  of  a  prosecution  means  the 
beginning  of  the  proceedings  by  which  a  person 
i»  brought  before  the  court,  and  there  is  nothing 
in  the  words  of  sect  19  to  show  a  contrary  in- 
tention. In  Ditcher  v.  Denison  (tup.)  the  Acts 
imported  nothing  of  themselves,  and  had  to  be 
followed  up  by  a  citation.  It  may  be  said  to  be 
the  nearest  case  to  support  the  respondent's 
contention,  but  it  lays  down  nothing  of  any 
general  application,  but  depended  upon  the  pro- 
ceedings in  that  particular  court,  which  was  an 
ecclesiastical  one. 

Kbknbdy,  J.— I  agree.  I  see  nothing  to  make 
one  feel  justified  in  saving  that  the  words  "any 
prosecution  .  .  .  snail  not  be  instituted  ' 
does  not  refer  to  the  laying  of  the  information. 
Laying  the  information  is  the  institution  of 
a  prosecution  and  not  the  service  of  a  summons. 
The  words  in  the  Criminal  Law  Amendment  Act 
1885  are  very  nearly  the  same,  and  under  the 
words  of  that  Act,  which  are  in  no  sense  essen- 
tially different,  but  substantially  the  same,  the 
laying  of  the  information  within  the  specified 
time  has  been  held  to  be  sufficient. 

Appeal  allowed. 

Solicitors :  B.  B.  Wheatley,  Son,  and  Daniel, 
for  CruttweU,  Daniel,  and  Cruttwelle,  Frome; 
/.  T.  BossiUr,  for  E.  B.  Titley,  Bath. 


Friday,  March  4. 

(Before  Lord  Alvbbbtonb,  C.J.,  Kbnnbdy  and 

Channbll,  JJ.) 
Bbabdslby  (app.)  v.  Pik>  and  Sons  (reaps.),  (a) 
Weights  and  measures — Sale  of  coal—"  Cause  the 
weight  of  the  vehicle    .    .    .    to  be  previously 
ascertained"— Weights  and  Measures  Act  1889 
(52*53  Vict.c.  21),  s.  22. 

By  sect.  22  (1)  of  the  Weights  and  Measures  Act 
1889 .-  "  Where  any  quantity  of  coal  exceeding 
two  hundredweight  ts  conveyed  for  delivery  on 
sale  in  a  vehicle  in  bulk,  the  teller  of  the  coal 
shall  .  .  .  cause  the  weight  of  the  vehicle  to 
be  previously  ascertained.    .    .  ." 

Held,  that  the  true  test  was  whether  the  vehicle  had 
been  weighed  so  recently  and  under  such  circum- 
stances that  its  correct  weight  had  been  ascer. 
tained. 

Semble,  that  weighing  at  reasonable  intervals  was 
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not  the  proper  test,  but  that  the  waggon  need  not 
be  weighed  before  every  delivery. 

Cask  Btated  on  an  information  preferred  by  the 
appellant  against  the  respondents  for  failing  to 
insert  or  cause  to  be  inserted  on  a  ticket  a  state- 
ment of  the  correct  weight  of  the  vehicle,  contrary 
to  sect  22  of  the  Weights  and  Measures  Act 
1889. 

At  the  hearing  of  the  summons  there  was 
evidence  on  behalf  of  the  appellant  of  the  de- 
livery of  a  load  of  coal  to  one  Kate  Hurdle  on  the 
23rd  Got.  1903,  and  that  on  the  ticket  delivered 
with  the  coal  in  accordance  with  the  provisions 
of  the  Weights  and  Measures  Act  1889  the  tare 
weight  of  the  waggon  was  entered  at  lOJowt 

The  appellant  and  his  assistant  also  gave  evi- 
denoe  to  the  effect  that  after  the  delivery  of  the 
coal  on  the  23rd  Oct.  1903  the  waggon  was 
weighed  by  the  appellant,  and  the  actual  weight 
then  llcwt.    Neither  of  the 


present  at  the  weighing,  and  there 
tradictonr  evidence  between  the  appellant  and  the 
keeper  of  the  weighbridge,  who  was  present  at  the 
weighing,  as  to  the  exact  weight  of  the  vehicle, 
but,  having  regard  to  the  decision  in  Knowlet  and 
Sons  Limited  v.  Sinclair  (77  L.  T.  Rep.  624 ;  (1898) 
1  Q.  B.  170)  that  the  correct  weight  to  be  inserted 
in  the  ticket  was  the  weight  us  ascertained  pre- 
vious to  the  delivery,  the  justices  did  not  con- 
sider it  neceetary  to  find  as  a  fact  what  the 
correct  weight  of  the  vehicle  was  after  the  coal 
had  been  delivered. 

The  respondents  contended  through  their  soli- 
citor that,  the  waggon  having  been  weighed  as 
recently  as  the  20th  Oct.  1903  and  found  then  to 
scale  only  lOJcwt,  there  was  no  obligation  on  the 
part  of  the  respondents  to  have  the  same  weighed 

f>revious  to  the  delivery  of  the  coal  on  the  fol- 
owing  23rd  Oct 

Evidence  was  given  on  behalf  of  the  respon- 
dents of  the  weighing  of  the  waggon  on  the  2"tb 
Oct.  1903  and  that  the  weight  was  then  only 
lOJcwt,  and  that  the  same  vehicle  had  been 
weighed  on  many  previous  occasions  and  never 
weighed  more  than  10}cwt 
The  appellant,  however,  contended  that  the 

J revisions  of  the  Weights  and  Measures  Act 
889  had  not  been  complied  with,  that  the  weight 
of  the  waggon  was  liable  to  vary  from  day  to 
day,  and  that  it  was  obligatory  upon  the  seller  of 
the  coal  to  cause  the  weigbt  of  the  vehicle,  as  well 
as  of  the  coal  it  contained,  to  bo  ascertained  by  a 
weighing  machine  previous  to  each  delivery  of 

CO£l] , 

The  justices  found  as  facts:  (1)  that  the 
vehicle  was  not  weighed  on  the  23rd  Oct  1903 
previous  to  the  delivery  of  coal  on  that  day ;  (2) 
that  the  vehicle  was  last  weighed  on  the  20th 
Oct.  1903,  on  the  occasion  of  a  previous  delivery 
of  coal  by  the  respondents,  and  then  weighed 
only  lOJowt. 

They  held,  however,  that  the  respondents  were 
not  obliged  to  take  the  weight  of  the  waggon  pre- 
vious to  each  delivery  of  coal,  bat  only  at 
reasonable  intervals,  and  that  they  had  complied 
with  the  requirements  of  the  Act,  and  they  there- 
fore dismissed  the  summons. 

By  the  Weights  and  Measures  Act  1889  (52  Sl 
53  Vict  c.  21),  s.  22: 


(1)  Where  any  quantity  of  coal  exceeding 
I  hundred  weight  is  conveyed  for  delivery  on  eslo  in  » 
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vehiolc  in  bulk,  the  seller  of  tbe  coal  shall,  unless  the 
vehicle  ie  provided  by  tbe  pnrchaser,  omm  tbe  weight 
of  the  vehicle,  a«  well  m  of  the  coal  contained  therein, 
to  b«  previously  ascertained  by  a  weighing  instrument 
stamped  by  the  inspector  of  weights  end  measures  and 
being  on  or  near  to  the  piece  from  which  tbe  ooei  is 
brought,  and  shell  from  time  to  time  cause  the  tore 
weight  of  the  Tebicle  to  be  meikcd  therein  in  snob 
manner  as  the  local  authority  epproTe.  (2)  Io  any 
such  eeee  tbe  seller  of  tbe  coal  shall  insert  or  cause  to 
be  ineertod  in  the  ticket  required  by  this  Aot  to  be  given 
by  him  a  statement  of  the  correct  weight  of  the  vebiole, 
or  of  the  vehiole  end  of  the  animal  drawing  it  where  both 
are  weighed  together  with  the  load,  as  well  as  of  tbe 
correct  weight  of  tbe  coal  contained  in  tbe  vehiole.  (3) 
If  eny  person  fails  to  comply  with  the  requiremente  of 
this  section  he  shell  be  liable  to  e  fine  not  exceeding  51. 

/.  R.  Randolph  for  the  appellant. 

The  respondent  did  not  appear. 

Lord  Alvebstone,  C.J. — I  think  this  cate 
must  go  back  to  the  juetioee.  Tbe  waggon  was 
net  weighed  between  the  20th  and  23rd  Oot.  and 
there  was  some  evidence  that  the  weight  of  tbe 
waggon  varied  at  certain  timee.  It  may  have 
l>een  thought  that  if  tbe  waggon  was  weighed  at 
reasonable  intervale  that  would  suffice,  but  I  do 
not  think  that  that  is  the  proper  teat.  I  do  not 
think  that  a  waggon  should  be  weighed  before 
every  delivery,  but  the  question  is  whether  tbe 
justices  bad  evidence  before  them  that  it  had  been 
weighed  so  recently  and  under  such  circumstances 
that  tbe  correct  weight  bad  been  ascertained. 

Kennedy  and  Channell,  JJ.  concurred. 

Case  remitted  to  justices. 

Solicitors  :  JJ.  B.  Wheatley.'Son,  and  Daniel,  for 
Cruitwell,  Daniel,  and  Cruttuselle,  Frome. 


Souse  of  lores. 

April  22,  2«.  and  May  ± 
(Before  the  Lord    Chancellor  (Halabury). 
Lords  Davey,  James  of  Hereford,  and 
Robertson.) 

Caterhah   Urban    District    Council  r. 
Godstone  Rural  District  Council,  (a) 

ON    APPEAL  FROM   THE   COURT  OF  APPEAL  IN 
ENGLAND. 

Local  government— Alteration  of  boundaries — 
Creation  of  new  urban  district — Adjustment 
of  property  and  liabilities — Local  Government 
Act  1888  (51  A-  52  Vict.  c.  41),  ».  62. 

The  loss  of  a  portion  of  a  ratepaying  area  does  not 
support  a  claim  for  an  adjustment  of"  property, 
income,  debts,  liabilities,  or  expenses,"  within 
the  meaning  of  sect.  62  of  ths  Local  Government 
Act  1888.  Therefore  where  a  parish  forming 
part  of  a  rural  district  was  made  into  a  sepa- 
rate urban  district  by  an  order  of  the  county 
council  under  the  Act,  and  before  the  alteration 
the  contribution  out  of  the  rates  of  that  parish 
towards  the  expense  of  maintaining  the  high- 
ways  in  the  rural  district  had  largely  exceeded 
the  cost  of  maintaining  the  highways  in  that 
parish  : 

Held  [reversing  the  judgment  of  the  court  below), 
that  the  rural  district  council  had  no  ground 
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for  contending  that,  as  their  income  and  expenses 
were  affected  by  the  alteration,  it  was  a  matter 
requiring  adjustment  under  sect.  62  of  the  Local 
Government  Act  1888. 
Rochdale  Union  v.  Haslingden  Union  (80  L.  T. 
Rep.  146  ;  (1899)  1  Q.  B.  540)  and  Buckingham, 
shire  County  Council  v.  Hertfordshire  County 
Council  (80  L.  T.  Rep.  85 ;  (1899)  1  Q.  B.  515) 
overruled. 

Appeal  from  an  order  of  the  Court  of  Appeal 
(Yaugban  Williams,  Stirling,  and  Mathew,  L.JJ.), 
reported  88L.T.  Rep.  414;  (1903)  1  K.  B.  554. 
who  had  affirmed  a  judgment  of  Wright,  J.  upon 
a  special  case  stated  by  an  arbitrator. 

The  question  was  whether,  when  a  new  urban 
district  is  created  under  the  Local  Government 
Acts  of  1888  and  1894  out  of  part  of  a  previously 
existing  rural  district,  the  latter  is  entitled,  under 
sect.  62  of  the  Local  Government  Act  1888,  to  an 
adjustment  of  property,  income,  debts,  liabilities, 
or  expenses  in  respect  of  the  loss  of  a  ratepaying 
area  caused  by  the  severance.  Tbe  courts  below 
held  tbat  the  respondents  were  bo  entitled  on 
the  authority  of  the  cases  of  Rochdale  Union 
v.  Haslingden  Union  (80  L.  T.  Rep.  146;  (1899) 
1  Q.  B.  540)  and  Buckinghamthirc  County 
Council  v.  Hertfordshire  County  Council  (80  L.  T. 
Rep.  85;  (1899)1  Q.  B.  515). 

The  special  case  and  tbe  sections  of  the  Acts  of 
Parliament  are  set  out  in  full  in  the  reports  in 
the  oourt  below. 

R.  Bray,  K.O.  and  Af.  Shearman,  K.C.  appeared 
for  tbe  appellants. 

C.  A.  Russell,  K.C.  and  G.  Humphreys  for  tbe 
respondents. 

Bray,  K.C.  was  not  called  on  to  reply. 

At  the  conclusion  of  the  arguments  their 
Lordships  took  time  to  consider  their  judgment. 

May  2— Their  Lordships  gave  judgment  as 
follows  :— 

The  Lord  Chancellor  (Halsbury). —  My 
Lords:  I  am  of  opinion  in  this  case  that  tbe  judg- 
ment of  tbe  Appeal  Court  and  of  Wright,  J. 
should  be  reversed;  but  in  truth,  though  the 
question  is  raised  in  this  case  and  the  consequence 
must  follow,  it  is  really  the  decision  in  the  case  of 
Rochdale  Union  v.  Haslingden  Union  (ubi  sup.), 
which  is  here  under  appeal.  There  seems  to  have 
been  some  misapprehension  about  the  decision  in 
that  case.  Lord  Russell.  C.J.  commences  his 
judgment  by  saying  that  be  agrees  with  the 
judgment  of  Channell,  J.  "  substantially,''  and 
entirely  in  the  principle  involved  in  it;  but, 
upon  the  point  now  in  debate,  the  judgment  of 
Channel),  J.  and  Ridley,  J.,  who  entirely  agreed 
with  him,  was  the  other  way.  The  language  of 
the  section  now  under  construction  does  not 
seem  to  me  to  be  appropriate  to  the  compensation 
of  one  district  for  being  placed  "  in  a  less  advanta- 
geous financial  position'  (those are  the  words  used 
by  tbe  Legislature  itself)  than  before  tbe  altera- 
tion in  its  boundaries.  This  is  language  which 
tbe  Legislature  has  used  elsewhere  when  what  is 
now  contended  for  was  contemplated  by  the 
Legislature,  but  1  do  not  think  that  the  62nd 
section  ever  contemplated  "  adjustment "  as  being 
applicable  to  such  a  state  of  things  as  has  been 
brought  about  by  a  diminution  of  rateable  area. 
Where  two  areas  are  being  divided,  and  each 
becomes  responsible  for  its  own  administration, 
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and  where  previously  they  possessed  property,  it 
is  obvious  enough  that  they  most  hare  some  mode 
of  adjusting  the  division  of  the  property  which 
each  possessed  prior  to  such  separation — the 
buildings,  for  example,  the  workhouses  for  the 
administration  of  the  poor  law  —  and,  to  quote 
the  language  of  the  section,  "property,  income, 
debts,  liabilities,  and  expenses.  The  only  word 
within  which  the  present  claim  can  be  embraced 
is  the  word  "  income."  Now,  it  may  be  conceded 
that  in  a  loose  mode  of  speech  the  capacity  for 
being  rated  for  future  liabilities  might  be  so 
described,  but  it  would  not  be  accurate.  And  it 
is  not  with  the  word  itself  alone  that  one  bas  to 
deal,  but  with  the  word  associated,  as  it  is  here, 
with  the  words,  "property,  debts,  liabilities,  and 
expenses."  I  cannot  think  that  the  Legislature 
intended  so  grave  a  departure  from  the  general 
and  very  obvious  meaning  of  the  words  that  it 
has  actually  used.  Where  it  did  intend  to  allow 
compensation  to  be  given — compensation,  be  it 
observed,  not  adjustment— it  has  shown  that  it  can 
use  appropriate   and  express   words  for  the 

frtirpoee,  and  the  words,  "  property,  and  income 
rom  property  "  can  well  be  satisfied  by  a  division 
of  property  and  income  resulting  from  property 
without  importing  the  element  of  compensation 
for  loss  of  income.  Even  if  the  word  "  income  " 
itself  were  appropriately  used,  I  think  tr-at  the 
word  "  adjustment,"  as  distinguished  from  "com- 
pensation," means  a  division  of  existing  assets, 
while  "compensation"  would  be  quite  rightly 
interpreted  to  mean  the  loss  of  some  right  to 
obtain  income  by  rating,  or  of  some  area  which 
would  furnish  the  right  to  get  income.  But  it 
seems  to  me  to  be  quite  contrary  to  principle,  in 
the  case  of  the  alteration  of  boundaries  applic- 
able to  a  municipal  body,  which  is  to  be  for  the 
future  self-sufficing,  to  make  the  adjustment  of 
its  "  property  and  income,  debts  and  liabilities," 
a  subject  of  compensating  arrangements.  Of 
course,  if  the  Legislature  has  done  it  it  must 
be  acquiesced  in;  but  I  entirely  dissent  from 
the  idea  of  presuming  that  this  has  been  done 
without  express  words.  For  theBe  reasons  it 
seem 8  to  me  that  the  judgment  appealed  from 
ought  to  be  reversed,  and  I  so  move  your 
Lordships. 

Lord  Dayey. — My  Lords :  The  question  to  be 
determined  in  this  appeal  was  thus  stated  by 
Vaughan  Williams,  L.J. :  "  It  is  said,"  he 
observes, "  that  by  reason  of  the  separation  of 
the  parish  of  Caterham  from  the  Godstone  rural 
district,  the  council  of  that  district  will  lose  the 
profit  which  they  formerly  derived  from  the  con- 
tribution of  the  parish  of  Catorham  " ;  and  the 
question,  he  added,  was  whether  that  apprehended 
loss  wao  matter  for  adjustment  pursuant  to  the 
provisions  of  sect.  62  of  the  Local  Government 
Act  1888.  Mr.  Russell  disclaimed  stating  the 
question  in  that  way.  But  I  think  that  the  Lord 
J  ustice  accurately  described  the  claim  which  is 
put  forward  by  the  respondents.  What  they  are 
Beeking  is  not  an  adjustment,  in  the  ordinary 
sense  of  that  word,  of  common  property  or 
liabilities,  or  of  any  reciprocal  liabilities  of 
Caterham  and  Godstone  towards  each  other,  but 
for  compensation  for  a  loss  which  they  apprehend 
that  they  will  suffer  by  the  severance  of  Caterham 
from  the  Godstone  rural  district.  I  do  not 
assume  that  the  arbitrator,  if  he  should  be 
raquired  to  proceed  with  the  matter,  would  award 


to  the  respondents  the  full  amount  of  the 
extravagant  claim  put  forward  by  them ;  and  I 
refer  to  that  claim  only  as  showing  the  true 
nature  of  their  demand.  The  first  observation 
that  occurs  to  me  is  that  s«2t.  62  says  nothing 
about  compensation  for  apprehended  loss  of 
profit  or  injury.  Your  Lordships  are  familisr 
with  Acts  of  Parliament  which  give  a  right 
to  such  compensation,  and  one  would  have 
expected  if  that  was  the  meaning  of  the  Act 
that  it  would  have  been  expressed  in  plain  terms. 
Local  authorities  are  by  the  section  in  question 
authorised  to  make  agreements  for  the  purpose 
of  adjusting  "  any  property,  income,  debts, 
liabilities,  and  expenses."  The  prima  facie  mean- 
ing of  these  words  is  to  give  powers  or  facilities 
for  adjusting  any  matters  which  by  reason  of  the 
Act  or  a  scheme  made  under  it  require  adjust- 
ment. In  the  following  words  the  expression  is 
altered.  The  section  goes  on  to  say  (reading  it 
short)  that  any  agreement  authorised  by  the  Act 
to  be  made  "  for  the  purpose  of  the  adjustment 
of  any  property,  debts,  liabilities,  or  financial 
relations."  may  provide  for  the  transfer  or  reten- 
tion of  any  property,  debts,  or  liabilities,  or  for 
the  joint  nse  of  any  property,  and  for  the  transfer 
of  any  duties,  and  for  payment  by  either  party  to 
the  agreement  in  respect  of  property,  debts, 
duties,  and  liabilities  so  transferred  or  retained, 
or  of  such  joint  user,  or  in  respect  of  the  salary, 
remuneration,  or  compensation  payable  to  any 
officer  or  person.  I  have  troubled  your  Lord- 
ships by  reading  the  section  at  length  because 
the  latter  wordB,  in  my  opinion,  confirm  the 
prima  facie  meaning  which  I  attach  to  the  earlier 
words.  It  must  be  admitted,  I  think,  that  the 
property,  debts,  or  liabilities  to  be  retained  or 
transferred  must  mean  existing  property  or 
debts,  or  a  liability  actually  incurred,  and  the 
expression  financial  relations,  I  think,  also  refers 
to  any  reciprocal  financial  obligations  which  the 
undivided  district  and  the  reserved  portion  may 
have  already  incurred  towards  each  other.  I 
construe  the  words  "  income  and  expenses  "  in 
the  same  manner.  I  think  that  "  income  "  means 
income  presently  enjoyed,  or  to  which  there  is  a 
present  title,  and  does  not  include  income  whicli 
may  hereafter  be  derived  from  property  which  is 
held  in  trust  for  the  district,  or  some  income  such 
as  a  rentcharge  or  other  annual  payment  applic- 
able under  some  charitable  trust  or  otherwise 
for  the  benefit  of  the  district  or  relief  of  the  rate- 
payers in  it.  I  think  that  the  words  would  also 
include  the  proceeds  of  any  rate  already  made  on 
the  whole  district.  It  is  true  that  income  in  this 
sense  would  strictly  be  included  under  the  general 
word  "  property,"  and  that  is,  perhaps,  the  reason 
why  the  word  is  dropped  out  in  the  subsequent 
enumeration  of  matters  of  adjustment.  I  am, 
therefore,  of  opinion  that  the  words  of  the 
section  do  not  necessarily,  or  according  to  their 
proper  construction,  confer  any  such  nght  as  is 
claimed  in  this  litigation.  But  I  think  that  the 
case  may  be  put  on  a  broader  principle.  The  very 
object  of  the  scheme  which  has  been  made  under 
sect.  57  of  the  Act  is  to  enable  the  present  appel- 
lants to  rate  their  own  district  and  expend  the 
rates  so  raised  for  the  exclusive  benefit  of  their 
own  district.  In  fact,  when  ono  speaks  of  the 
severance  of  an  administrative  unit  it  is  only  a 
compendious  way  of  expressing  this  result.  That 
the  rates  derived  from  the  severed  district  will  be 
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lost  to  the  district  from  which  it  is  severed  is  the 
inevitable  consequence  and  intention  of  putting 
the  Act  in  force,  and  if  this  were  understood  by 
the  Legislature  to  be  a  matter  of  compensation 
some  words  would  be  found  in  the  Act  which 
would  confer  the  right  to  such  compensation. 
Adjustment  seems  to  me  a  different  idea  from 
compensation.  When  a  severance  takes  place  of 
an  administrative  unit  some  adjustment  is  neces- 
sary. There  are,  or  may  be,  common  property  or 
income,  debts,  liabilities,  or  expenses  owing  or 
incurred  by  or  on  behalf  of  the  undivided  area. 
These  matters  require  adjustment,  and  sect.  62 
appears  to  me  to  be  nothing  more  than  a  pro- 
cedure section  for  enabling  such  matters  to  be 
adjusted.  But  the  respondent*  have  no  vested 
interests  in  the  profit  to  be  derived  from  the 
Caterham  highway  rates  after  severance,  and 
there  is  no  abstract  right  of  either  of  the  parties 
to  be  compensated  by  the  other  for  any  future 
financial  detriment  arising  from  acts  directed  or 
authorised  by  the  Legislature ;  and  in  my  opinion 
there  is  nothing  in  the  Act  which  creates  such 
a  right.  I  am  therefore  of  opinion  that  the 
appeal  should  be  allowed.  It  follows  from  what 
I  have  said  that  I  think  the  cases  of  Rochdale 
Union  v.  Haslingden  Union  and  Buckinghamshire 
County  Council  v.  Hertfordshire  County  Council 
were  wrongly  decided,  and  should  be  overruled. 

Lord  James  of  Hebefobd. — My  Lords:  In 
this  case  I  agree  with  the  opinions  already 
expressed  that  the  judgment  of  the  Court  of 
Appeal  should  be  reversed  ;  for  I  concur  in  the 
view  that  the  loss  of  a  portion  of  a  ratepajing 
area  does  not  support  a  claim  for  an  adjustment 
of  "property,  income,  debts,  liabilities,  or 
expenses  "  within  the  meaning  of  sect.  62  of  the 
Local  Government  Act  of  1888.  It  seems  to  me 
that  the  separation  of  a  portion  of  an  area  within 
which  a  rate  has  been  levied  cannot  occasion  a 
loss  of  "income"  within  the  meaning  of  the 
section  to  the  remaining  portion  of  the  area;  nor 
can  such  change  in  the  existence  of  the  rateable 
area  occasion  any  claim  for  adjustment  under  the 
word  "  liability.''  Both  of  these  words, "  income" 
and  "liabilities,"  must  be  read  as  referring  to 
ascertained  and  existing  income  and  liabilities, 
and  cannot  be  held  to  include  the  mere  liability  to 
be  rated  if  the  order  of  division  had  not  been 
made.  It  may  be  that  the  application  of  this 
view  may  in  some  cases  confer  on  one  portion  of 
a  divided  area  substantial  advantage  at  the 
expense  of  another  portion.  But  if  such  gain  or 
loss  would  amount  to  injustice,  it  may  be  that 
the  remedy  is  to  be  found  by  objecting  to  the 
order  being  made  by  the  county  council  under 
sect.  57  of  the  Act,  or  to  its  confirmation  by  the 
Local  Government  Board. 

Lord  Robertson.  —  My  Lords :  I  am  very 
clearly  of  the  same  opinion.  I  do  not  think  that 
the  claim  of  the  respondents  comes  within  sect.  62 ; 
and  when  I  say  so  I  mean  not  merely  that  the 
word  "  adjust "  and  the  other  phrases  used  are  not 
appropriate  to  cover  it,  but  that  the  claim  is,  in 
its  nature  and  substance,  altogether  heterogeneous 
to  the  things  contemplated,  and  is  outside  the 
scheme  of  retting  up  new  authorities,  as  stated  in 
the  Act.  It  must  be  remembered  that  when, 
under  sect.  62,  Caterham  and  Godstone  proceed 
to  "  adjust,"  whatever  that  meanB,  tbey  meet  as 
separate  and  self- contained  rating  authorities, 


Caterham  having  been,  by  deliberate  statutory 
proceeding,  vested  with  the  full  and  exclusive 

Cower  of  rating  for  its  own  use  within  the 
oundaries  assigned  to  it,  and  Godstone,  while 
retaining  its  old  name,  having  a  jurisdiction 
differing  from  and  smaller  than  that  which 
formerly  existed.  The  direct  and  necessary  result 
of  setting  up  Caterham  as  an  urban  district  is  to 
establish  not  merely  one,  but  two  new  rating 
units — namely,  Caterham  and  the  leaser  God- 
stone. The  rating  in  each  is  necessarily  on  the 
new  basis  of  the  new  area,  and  it  would  be  merely 
an  accident  if  the  rates  in  the  two  areas  were  the 
same  after  as  before  the  separation.  Now,  the 
assumption,  and  what  I  must  venture  to  call  the 
fallacy,  of  the  judgments  under  review  is  that  the 
Legislature  intended  that  the  two  new  bodies 
should  set  about  what  Bruce,  J.  calls  "  restoring 
the  true  balance" — that  is  to  say,  the  former 
balance — of  rates.  I  see  no  warrant  for  any  such 
assumption.  On  the  contrary,  I  should  suppose 
that  in  some  cases  at  least  one  of  the  reasons 
why  a  new  urban  district  is  set  up  is  because  the 
rating  is  unfair,  and  would  be  made  more  equit- 
able by  dividing  the  rating  area  into  two.  The 
inhabitants  of  some  proposed  new  district  (I  am 
not  for  the  moment  speaking  of  Caterham)  may 
very  well  say  that  they,  having  grown  into  a 
self-contained  community,  are  made  to  pay  for 
things  in  which  they  have  no  interest,  and, 
because  of  their  large  valuation,  are  paying  more 
than  the  people  -who  are  interested  in  them.  All 
these  considerations  and  the  like,  pro  and  con., 
are  for  the  county  council  and  the  Local  Govern- 
ment Board.  But  the  cases  of  Rochdale  Union  v. 
Haslingden  Union  and  Buckinghamshire  County 
Council  v.  Hertfordshire  County  Council  depend 
upon  the  view  that  in  the  matter  of  ratee  the 
status  quo  before  the  order  is  to  be  treated  as 
the  standard  of  right  after  the  order,  and  that 
any  detriment  on  the  one  side  and  advantage 
on  the  other,  caused  by  the  independence  of 
the  new  district,  are  to  be  redressed  by  adjust- 
ment. I  see  no  trace  of  an  intention  thus  to 
stereotype  by  compensation  the  results  of  a 
system  of  rating  which,  ex  hypothesi,  has  ceased. 
Of  course,  it  is  quite  conceivable  that  the  Legis- 
lature might  have  made  it  a  condition  of  the 
setting  up  of  a  new  rating  body  that  it  should 
purchase  its  independence,  and  might  have  taken 
the  financial  position  in  the  year  oFindopendonce 
as  fixing  the  price.  But  this  is  an  idea  unex- 
pressed in  the  statute,  and  remote  from  the  simple 
one  expressed  in  sect.  62,  which  primarily  at  least 
deals  with  extant  things,  and  extant  liabilities 
which  belong  to  the  undivided  community,  must 
perforce  be  divided,  now  that  the  community  is 
broken  up  and  the  partners  are  taking  with  them 
what  belongs  to  them.  And  the  difficulty  of 
applying  the  words  of  sect.  62  to  a  claim  of  com- 
pensation becomes,  as  I  think,  an  impossibility, 
when  the  nature  of  the  claim  is  clearly  realised. 
I  have  read  with  care  all  the  judgments  in  the 
previous  cases.  In  Rochdale  Union  v.  Haslingden 
Union  and  in  Buckinghamshire  County  Council 
v.  Hertfordshire  County  Council  the  principle  laid 
down  is  that  to  which  I  have  already  referred, 
that  the  "true  balance,"  meaning  thereby  the 
existing  balance  at  the  date  of  the  separation, 
must  be  "  restored."  That  is  most  clearly  shown 
in  the  judgment  of  Bruce,  J.  in  the  Bucks  case 
and  in  the  judgment  of  Smith,  L.J.  in  the  Roch- 
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dale  case.  It  is  significant  that  all  subsequent 
judicial  opinions  have  been  based  on  the  autho- 
rity of  these  cases,  and  that  in  none  has  the 
principle  been  independently  asserted. 

Order  appealed  from  reverted.  Respondent  1  to 
pay  to  the  appellant!  the  costs  here  and  below. 

Solicitor  for  the  appellants,  F.  B.  Winter. 
Solicitors  for  the  respondents,  Cooper,  Turner, 
and  Evans,  for  Evelyn  A.  Head,  East  Griustead. 


jJttjreme  Court  of  $ui>icatttrt 


COURT  OF  APPEAL. 

April  28  and  29. 

(Before  Collins,  MR.,  Roueb  and 
Mathew,  L  J  J.) 

Oodens  Limited  t>.  Nelson  ;  Oodens 
Limited  v.  Telford,  (a) 

APPEAL  FROM  THE  KINGS  BENCH  DIVISION. 

Contract — Implied  condition — Contract  to  pay 
bonu$  to  customer*  for  four  yean— Sale  of  busu 
ne$$ — Implied  contract  to  continue  to  carry  on 
business — Breach  of  contract. 

In  consideration  of  a  promue  by  the  defendant,  a 
retail  tobacconist,  not  to  sign  any  agreement 
with  any  company  or  jinn  which  would  prevent 
him  from  buying  or  selling  the  goods  of  the 
plaintiffs,  and  to  continue  to  buy  and  sell  the 
plaintiffs'  goods,  the  plaintiff*  agreed  that  the 
defendant  should  for  four  years  share  in  a 
distribution  by  them  of  an  annuil  bonus  among 
such  of  their  customers  as  should  purchase 
direct  from  them,  the  distribution  to  be  made 
according  to  the  purchases  for  the  year. 

In  pursuance  of  the  agreement,  the  defendant 
bought  goods  from  the  plaintiffs;  but  the 
plaintiffs,  before  the  expiration  of  one  year, 
sold  their  business  and  went  into  liquidation. 

Held  (affirming  the  judgment  of  the  Lord  Chief 
Justice),  that  it  was  an  implied  term  of  the 
contract  that  the  plaintiffs  would  not  discontinue 
to  carry  on  business  during  the  term  of  four 
years,  so  as  to  prevent  the  defendant  from  earning 
his  share  of  the  bonus,  and  that  ike  defendant 
was  entitled  to  damages  for  breach  of  the 
contract. 

Appeal  of  the  plaintiffs  from  the  judgment  of 
Lord  Alverstone.  C.J.  at  the  trial  of  the  action 
without  a  jury. 

The  plaintiffs  sued  the  defendant  to  recover 
the  price  of  poods  sold ;  the  defendant  counter- 
claimed  damages  for  breach  of  contract. 

The  plaintiffs  we  re  wholesale  tobacconists,  and 
the  defendant  was  a  retail  tobacconist. 

In  the  early  part  of  11*02  there  was  a  keen 
competition  between  the  plaintiffs  and  the 
Imperial  Tobacco  Company  to  obtain  the  custom 
of  the  retail  tobaccouists  in  the  United  Kingdom. 

The  Imperial  Tobacco  Company  issued  a 
circular  to  the  retail  tobacconists,  asking  them 
to  sign  an  agreement  not  to  deal  with  the  plain- 
tiffs,  or  any  other  company,  firm,  or  person 
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objected  to  by  the  Imperial  Tobacco  Company, 
and  offerad  to  distribute  among  those  who  signed 
the  agreement  a  bonus  of  oQ.OOO/.  and  a  share  of 
one-fifth  of  the  whole  of  the  net  profits  of  their 
home  trade. 

The  plaintiffs  then  sent  out  a  ciroular,  in 
March  1902,  to  retail  tobacconists,  as  follows  : 

Bonos  Distribatioa — Oar  entire  net  profits  and 
200,0001.  per  year  for  the  next  four  years.  Commencing' 
the  2nd  April  1902,  we  will  for  the  nest  four  year*  dis- 
tribute to  snob  of  our  easterners  in  the  United  Kingdom 
a*  parobase  direot  from  as  oar  entire  net  profits  on  the 
goods  sold  by  as  in  the  United  Kingdom.  In  addition 
tj  the  above,  we  will,  commencing  the  2nd  April  1902, 
for  the  next  four  years  distribute  to  each  of  oar  cus- 
tomers as  parobate  direot  from  as  the  sum  or  200.000J. 
per  year.  Distribution  of  net  ptofite  will  be  mi.de  as 
sxm  after  the  2nd  April  1003,  and  annually  thereafter, 
as  the  accounts  can  be  audited,  and  will  be  in  proportion 
to  tbeporoaati«»  made  daring  the  year.  Distribution  as 
to  the  200,0001.  will  be  raa.de  every  three  months,  the 
first  distribution  to  take  place  at  soon  after  the  2nd  July 
1902  bh  accounts  can  be  audited,  and  will  be  in  propor- 
tion to  the  purchases  during  tbe  tbreo  month*'  period. 
To  participate  in  this  offer  we  do  not  ask  you  to  boycott 
tie  poods  cf  any  other  manufacturer. 

Accompanying  this  circular  there  was  a  form 
of  contract,  as  follows  : 

Messrs.  Ogdene  Limited,  Liverpool. —  Dear  Sirs, — I 
beg  to  inform  you  that  I  hare  not  signed  tbe  agreement 
with  tbe  Imperial  Tobacco  Company  Limited,  dated 
M  sroh  1902,  and  in  consideration  of  participating  in  your 
b>naa  distribution  of  tbe  entire  net  profits  on  goods  sold 
by  yon  in  the  United  Kingdom,  and  200,0001.  per  year, 
for  tbe  next  four  years,  as  set  oat  in  yoar  particulars,  I 
hereby  agree  not  to  sign  it  or  any  similar  agreement 
with  the  Imperial  Tobacco  Company  Limited,  or  any 
other  oompany  or  firm,  containing  any  conditions  which 
would  prevent  me  from  boying,  displaying,  selling,  or 
distributing  your  goods  or  tbe  goods  of  any  other 
manufacturer,  and  I  also  under  tike  to  continue  to  bay, 
display,  and  sell  your  goods. 

The  defendant  signed  this  contract  and  sent  it 
to  tbe  plaintiffs. 

Pursuant  to  tbe  agreement  the  defend  in t  dealt 
with  the  plaintiffs,  and  in  July  1902  received  a 
shaie  of  5u,O0O/..  being  one-quarter  of  the 
200,000/.,  for  tbe  three  months  ending  the  2nd 
J  uly  1902 ;  and  he  also  received  credit  in  account 
for  his  share  of  that  bonus  for  the  three  months 
ending  the  2nd  Oct.  1902 ;  but  be  did  not  receive 
any  share  of  the  entire  net  profits  on  tbegjods  sold 
by  the  plaintiffs  in  the  United  Kingdom. 

In  Sept.  1902  the  plaintiffs  soli  their  business 
in  the  Lnited  Kingdom  to  the  Imperial  Tobacco 
Company,  and  they  informed  the  defendant  and 
their  other  customers  of  thut  fact ;  they  ceased  to 
carry  on  any  business  in  the  LTnited  Kingdom, 
and  went  into  voluntary  liquidation. 

The  defendant  admitted  the  claim  for  the  price 
of  goods  sold.  By  his  counter-claim  the  defen- 
dant alleged  that  the  plaintiffs  had  broken  the 
contract  by  ceasing  to  carry  on  business,  and  be 
claimed  damages  for  that  breach.  It  was  agreed 
that  the  plaintiffs  had  not  made  any  net  profits 
during  the  period  from  the  2nd  April  to  the  2nd 
Oct.  1902. 

The  Lord  Chief  Justice  gave  judgment  in 
favour  of  the  defendant  on  his  counter-claim, 
and  assessed  the  damages  at  70/. 

In  the  action  of  Ogdens  Limited  v.  Telford  the 
facts  were  the  same,  and  the  Lord  Chief  Justice 
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gave  judgment  for  the  defendant  on  his  counter- 
-claim  for  200/.  damages  (89  L.  T.  Rep.  29t>). 
The  plaintiffs  appealed. 

Atjuith,  K.C.,  Duke,  K.C.,  and  F.  E.  Smith  for 
the  appellants. — The  learned  Lord  Cbief  Justice 
was  wrong  in  holding  that  the  defendant  was 
■entitled  to  damages  for  breach  of  contract.  The 
defendant  seeks  to  import  into  this  contract  an 
implied  stipulation  that  the  plaintiff*  will  con- 
tinue to  carry  on  business  during  the  period  of 
four  years.   Upon  the  true  construction  of  thii 
contract  snch  a  stipulation  cannot  be  implied. 
The  bonus  is  to  be  paid  only  so  long  as  the  rela- 
tion of  Belter  and  customer  continues  to  exist, 
and  it  is  clear  that,  if  for  any  reason  that  relation 
ceases,  the  bonus  is  not  to  be  payable.  That 
shows  that  there  cannot  be  implied  any  stipu- 
lation that  the  business  is  to  be  earned  on.  There 
is  not  in  this  contract  any  express  provision  that 
the  plaintiffs  will  continue  to  supply  the  defendant 
with  goods,  and  therefore  there  cannot  b»  an 
implied  agreement  that  they  will  continue  to 
carry  on  business : 

Rhoilet  v.  Forv.  ood,  31  L.  T.  Rap.  890  j  1  App.  Cm. 

256; 

Eamlyn  v.  Woo.l,  65  L.  T.  Rep.  286 ;  (1891)  2  Q.  B. 
488; 

T\*  Moorcock,  60  L.  T.  Rep.  654  ;  14  P.  Dir.  64. 

Banket,  K.C..  Montague  Lush,  K  C,  and  /.  R. 
Randolph  for  the  respondent.— The  judgment  of 
the  Lord  Chief  Justice  was  correct,  and  in  accord- 
ance with  the  authorities.  The  defendant  is  not 
seeking  to  read  any  implied  stipulation  into  this 
contract.  The  plaintiffs  have  expressly  agreed 
to  pay  the  bonus  for  four  years,  and  the  plaintiffs 
cannot  import  into  that  contract  an  implied  term 
that  the  bonus  is  to  be  paid  only  if  they  continue 
to  carry  on  business.  The  defendant  gate  con- 
eiders t ion  at  once  for  the  agreement  to  pay  the 
bonus  because  be  bound  himself  not  to  sign  the 
agreement  of  the  rival  company  or  any  other 
-agreement  which  would  prevent  him  dealing  with 
the  plaintiffs.  The  defendant  having  given  the 
consideration  on  his  part,  the  plaintiffs  cannot  do 
anything  which  will  prevent  him  from  being  a 
customer  during  the  tour  years  and  so  obtaining 
his  share  of  the  promised  bonus.  Upon  the  true 
construction  of  this  contract,  the  consideration 
being  executed  on  one  side,  the  other  party 
cannot  free  himself  from  the  obligation  to  permit 
the  earning  of  the  agresd  remuneration: 

Melntyre  v.  Btlchtr,  8  L.  T.  Rep.  4G1  ;  14  C.  B. 

X.  S.  654 ; 

Ttleqraph  Diipntch  and  Intrllijtnet  Ccmpaiiy  V. 

McLean,  L.  Rsp.  8Cb.  659; 
inchbald  t.  Wttltrn  Ntit<fh*rr>i  Ct>f*«  Company, 

11  L.  T.  Rep.  345  ;  17  C.  B.  X.  8.  733  ; 
Turner  v.  GMtmith,  64  L.  T.  Rjp.  301;  (1891) 

1  Q.  B.  544  ; 
Brae,  v.  Caller,  72  L.  T.  Rep.  829 ;  (1895)  2  Q.  B. 

253; 

Sorthey  v.  Trevillion,  7  Com.  Cee.  201. 

In  Rhode*  v.  Fortcood  iubi  tup.)  the  decision 
turned  entirely  upon  the  peculiar  nature  of  the 
contract,  there  being  no  express  agreement 
by  the  defendants  to  sell  any  goods  at  all 
through  the  plaintiff,  whom  they  had  appointed 
their  agent  at  a  specified  place.  The  decision  in 
Hamlyn  v.  Wood  (ubi  tup.)  also  turned  upon  the 
tprcial  nature  of  the  contract,  which  was  constr 


to  mean  that  the  defendants  would  sell  to  the 
plaintiff  merely  such  grains  as  they  might  make. 

Duke,  K.C.  in  reply. 

Collins,  M  R. — This  appeal  raises  the  question 
whether,  upon  the  true  construction  of  the  agree- 
ment between  the  parties,  the  respondents  are 
emancipated  fiom  toe  obligation  of  paving  the 
share  of  profits  and  the  bonus,  which  wculd  be 
payable  it  they  were  still  carrying  on  business,  by 
reason  of  the  fact  that  they  have  sold  their  busi- 
ness. The  case  arose  in  this  way:  Ogdens 
Limited,  who  are  the  defendants  to  the  counter- 
claim, had  formed  a  scheme  for  capturing  the 
tobacco  trade  in  this  country.  They  were  con- 
fronted by  a  powerful  opposition  from  the 
Imperial  Company,  which  came  forward  with  a 
similar  scheme.  In  this  competition  each  com- 
petitor went  on  offering  better  and  better  terms 
to  customers.  In  view  of  the  competition  of  the 
Imperial  Company,  Ogdens  thought  that  it  would 
help  them  in  the  competition  if  they  made  an 
arrangement  with  customers  which  I  will  pre- 
sently read.  They  accordingly  sent  out  a  circular 
in  which  they  invited  the  attention  of  intending 
customers  to  the  terms  which  the  Imperial  Com- 

Eany  were  offering,  and  pointed  out  how  much 
etter  their  terms  were  than  those  of  the  other 
company.   The  circular  was  in  these  terms :  'His 
Lordship  read  it  as  set  out  above  ]    Then  followed 
the  contract  which  customers  were  asked  to  sign, 
a  draft  form  accompanying  the  circular.  This 
contract  was  in  fact  signed  by  Nelson.    It  was  as 
follows:  [His  Lordship  read  it  as  above  set  out.] 
When  the  customer  signs  that  document,  Ogdens 
by  that  signature  obtain  from  the  customer  an 
undertaking  which  severs  him  completely  from  the 
scheme  of  the  Imperial  Company  and  obliges  him 
to  abstain  from  signing  any  agreement  which  would 
prevent  him  from  dealing  with  Ogdens.  Ogdens 
thereby  at  onc9  secure  that  undertaking  which  is 
most  essential  from  their  point  of  view  in  their 
competition  with  the  Imperial  Company.  What 
did  Ogdens  undertake  to  give  the  customer  in 
return  ?   Are  they  entitled  to  receive  that  benefit 
from  the  customer  and  then  to  get  rid  of  their 
promise  to  give  something  in  return  ?  They 
promise  in  their  circular  to  give  for  the  next  four 
years  a  bonus  distribution  of  their  net  profits 
and  of  200,0001.  a  year  in  addition,  in  absolute  and 
express  terms.     It  ii  contended  that,  notwith- 
standing the  fact  that  the  consideration  on  the 
part  of  the  customer  was  so  far  executed,  and 
the  distinct  terms  of  the  promise  by  Ogdens  to 
give  this  bonup,  yet  Ogdens  may  dispose  of  their 
business  at  any  time  and  then  say  to  the 
customer  that  they  are  making  no  profits  and  that 
therefore  there  id  no  lonus  t>  distribute;  that 
tbey  have  ceased  to  carry  on  business,  and  have 
not  undertaken  by  their  contract  to  continue  to 
carry  on  business,  and  that  therefore  there  are  no 
customers  to  whom  the  bonus  is  to  be  distributed, 
and  that  a  person  who  is  not  a  customer  is  not 
entitled  to  anything.    It  is  contended  on  behalf 
of  Ogdens  that  Nelson  is  obliged  to  rely  upon 
some  implied  undertaking  on  the  part  of  Ogdens 
to  carry  on  business,  and  that  such  an  undertaking 
cannot  be  implied  inthiscontract.  That  contention 
goes  too  far.  for  it  would  follow  that,  even  while 
Ogdens  were  still  carrying  on  business,  if  Nelson 
to  ask  Ogdens  to  sell  him  tobacco.  Ogdens 
ight  say  that  they  did  not  want  to  sell  him  any, 
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and  properly  refuse  to  do  bo.   That  would  have 
prevented  Nelson  being  a  customer,  and  there 
would  have  been  no  obligation  to  pay  him  any 
bonus,  because  he  was-  not  a  customer,  ana 
Ogdens  would  be  therefore  absolved  from  any 
obligation  to  pay  him  any  bonus.    The  argu- 
xnent  on  behalf  of  Ogdens  would  necessarily  go 
as  far  as  that.   It  seems  to  me  that,  u  fortiori, 
if  the  customer  is  entitled  to  read  into  the  con- 
tract an  implied  promise  by  Ogdens  while  they 
arc  carrying  on  business  to  sell  tobacco  to  the 
person  who  signs  the  contract,  so  that  they  are 
not  entitled  by  any  act  of  theirs  to  keep  him  out 
of  the  category  of  customers,  they  are  equally 
responsible  if  by  any  act  of  theirs  they  prevent 
him  from  continuing  to  be  a  customer.   There  is 
a  long  line  of  authorities  upon  questions  of  this 
kind ;  and  there  is  a  distinct  line  of  demarcation 
running  through  those  authorities,  some  falling 
on  one  side  of  the  line  and  some  on  the  other  Bide 
of  the  line  ;  most  of  them  fall  on  this  side  of  the 
line.   The  broad  general  principle  to  be  deduced 
from  those  cases  is,  that  a  person  cannot  receive 
the  consideration  for  a  contract,  when  that  con- 
sideration implies  that  he  will  continue  to  do 
something,  without  being  snbject  to  an  implied 
obligation  to  continue  to  keep  in  existence  the 
conditions  which  make  it  possible.   There  are 
many   authorities  for    that  proposition.  For 
instance,  in  cases  where  a  business  is  sold  and  is 
to  be  paid  for  out  of  the  profits  of  that  business, 
there  is  a  clear  obligation  on  the  purchaser  to 
continue  to  carry  on  the  business  so  that  profits 
can  be  made  out  of  which  the  purchase  money  may 
be  paid.   That  is  the  broad  general  principle,  and 
it  is  applicable  to  the  present  case.    In  this  case 
the  consideration  was  executed  in  a  great  part. 
Nelson  having  signed  the  undertaking  not  to  join 
the  opposition.    Having  got  that  executed  con- 
sideration, Odgens  were  in  tho  same  position  as  a 
person  who  has  bought  a  business   and  has 
contracted  to  pay  for  it  out  of  the  profits ;  that  is, 
there  is  the  same  obligation  upon  them  not  to 
make  it  impossible  to  pay  out  of  profits.    It  is 
contended  on  behalf  of  Ogdens  that  there  is  the 
authority  of  a  case  in  the  House  of  Lords  to  the 
contrary,  Rhode*  v.  Forwood  (34  L.  T.  Rep.  890 ; 
1  App.  Cas.  256).   When  that  case  is  carefully 
considered,  it  appears  to  have  been  a  peculiar  case 
depending  upon  the  special  circumstances.  The 
substance  of  that  case  was  that  the  defen- 
dants bad  appointed  the  plaintiff  as  their  sole 
agent  at  a  particular  place  for  the   sale  of 
their  coals  for  seven  years,  and  there  was  no 
agreement  obliging  the  defendants  to  sell  any 
coals  at  all  through  that  agent  at  that  place ; 
they  were  free  to  sell  all  their  coals  elsewhere. 
The  defendants  afterwards  sold  their  business, 
and  it  was  held  that  the  plaintiff  was  not  entitled 
to  say  that  the  defendants  were  bound  to  carry 
on  their  business  for  the  seven  years  because 
there  was  no  special  agreement  to  furnish  him 
as  their  agent  with  any  coals  at  all.   It  was  held 
that  on  the  true  construction  of  the  contract  in 
that  case  there  was  no  obligation  to  sell  any  coals 
at  all  through  that  agent.   That  case  was  decided 
upon  the  special  terms  of  the  contract  When 
that  case  has  been  criticised  and  distinguished  in 
later  cases,  it  has  been  said  that  it  was  decided 
upon  the  ground  that  there  was  no  absolute  con- 
tract to  employ  the  plaintiff  as  agent  at  all.  It 
was  so  distinguished,  in  Turner  v.  Gold$mith  (64 


L.  T.  Rep.  301 ;  (18»1)  1  Q.  B.  544),  by  Lindley, 
L.J.,  from  whose  judgment  I  will  read  a  short 
passage.  He  said :  "  It  was  contended  that  the 
point  was  settled  by  authority.  I  will  refer  to 
three  cases  on  the  Bubject.  In  Rhode*  v.  Forwood 
{ubi  tup.)  it  was  held  that  an  action  very  similar 
to  the  present  was  not  maintainable.  But  that  case 
went  on  the  ground  that,  there  not  being  any 
express  contract  to  employ  the  agent,  such  a  con- 
tract could  not  be  implied.  In  the  present  case 
we  find  an  express  contract  to  employ  him.''  For 
the  reasons  which  I  have  given,  I  think  that  the 
present  case  falls  outside  the  narrow  line  laid 
down  in  Rhodei  v.  Forwood  (ubi  $up.).  The  con- 
sideration was  executed,  and  there  was  a  contract 
absolute  in  its  terms  to  pay  the  bonus  for  a  period 
of  four  yearn.  It  seems  to  me  that,  therefore,  the 
circumstances  necessarily  imply  that  the  party 
giving  the  undertaking  to  pay  cannot  free  him- 
self from  the  obligation  before  the  end  of  the 
term  by  getting  rid  of  the  business.  I  think, 
therefore,  that  the  judgment  of  the  Lord  Chief 
Justice  was  right,  and  that  this  appeal  must  be 
dismissed. 

Romek,  L.J. — I  am  of  the  same  opinion.  After 
what  the  Master  of  the  Rolls  has  said  about  the 
authorities,  in  which  I  entirely  concur,  I  do  not 
think  that  it  is  necessary  for  me  to  discuss  the 
authorities.  Those  authorities,  so  far  as  they  lay 
down  any  principle  upon  which  the  courts  should 
act,  show  that  in  a  case  like  this  the  question  is, 
What  is  the  true  construction  of  the  contract  when 
its  terms  are  fairly  considered  ?  As  to  this  con- 
tract, it  is  first  to  be  noticed  that,  for  the  benefit 
of  Ogdens,  Nelson  at  once  gave  valuable  con- 
sideration, for  he  contracted  with  Ogdens  in  the 
first  place  not  to  sign  the  agreement  of  the 
Imperial  Company,  and  also  further  contracted 
not  to  sign  any  similar  agreement  with  the 
Imperial  Company,  or  with  any  other  firm  or 
company  containing  any  conditions  which  would 

Srevent  him  from  buying,  displaying,  selling,  or 
istributing  Ogdens'  goods.  For  present  pur- 
poses I  need  not  pause  to  consider  the  extent  of 
the  obligation  upon  Nelson  under  the  last  condi- 
tion of  the  contract.  What  do  we  find  in  the 
contract  entered  into  by  Ogdens  P  It  appears 
to  me  that  Ogdens  made  certain  absolute 
contracts  with  Nelson.  In  the  first  place,  they 
absolutely  contracted  for  the  period  of  four  years 
to  distribute  to  their  customers  their  entire  net 
profits  on  the  goods  sold  by  them  in  the  United 
Kingdom ;  they  farther  contracted,  and  this  is 
even  more  important  for  this  purpose,  for  the 
period  of  four  years  to  distribute  to  their 
customers  the  sum  of  200,000/.  a  year ;  and  then 
followed  the  conditions  as  to  distribution.  That 
agreement  by  Ogdens  is  absolute  in  form,  and  I 
think  that  it  is  absolute  in  substance.  The  obliga- 
tions undertaken  by  Ogdens  were  intended  to  bind 
them  for  the  term  of  four  years.  It  appears  to 
me  that,  in  this  contract,  when  fairly  construed, 
there  cannot  be  implied  in  favour  of  Ogdens  that 
after  it  was  made  they  should  be  at  liberty,  as 
against  Nelson,  at  their  own  free  will  to  stop  sell- 
ing their  goods  in  the  United  K  ingdotn  during  the 
four  years,  or  to  do  any  voluntary  act  which  would 
make  it  impossible  to  distribute  the  sums  which 
they  had  so  contracted  to  distribute.  That  really 
determines  this  case,  for  in  consequence  there  has 
been  a  breach  of  contract  by  Ogdens.  Their 
assignment  of  their  business  was  clearly  a  volun- 
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tary  act  which  prevented  Nelson  from  obtaining 
any  part  of  the  sums  contracted  to  be  paid  by 
Ogdens.  Therefore  there  was  clearly  a  breach  of 
contract  for  which  Nelson  was  entitled  to  recover 
substantial  damages.  ThiB  appeal,  therefore, 
fails,  and  must  be  dismissed. 

Mathew,  L.J. — I  am  of  the  same  opinion.  We 
must  ascertain  what  was  the  common  intent  of 
the  parties.  It  is  said  on  behalf  of  Ogdens  that 
the  true  implication  is  that  the  contract  was 
optional,  and  was  only  binding  so  long  as  Ogdens 
-chose  to  carry  on  business.  On  behalf  of  Nelson 
it  is  contended  that  there  was  an  absolute  con- 
tract to  carry  on  business  for  four  years,  and  that 
that  was  the  intention  of  the  parties.  Upon  con- 
sidering the  terms  of  the  contract,  it  seems  to  me 
to  be  clear  that  the  latter  contention  is  the  right 
one.  The  true  meaning  of  the  contract  is  that, 
if  Nelson  will  deal  with  Ogdens  and  sign  the 
proposed  agreement,  Ogdens  will  for  four  years 
distribute  this  money  among  their  customers,  and 
that  they  bind  themselves  to  do  so.  I  think  that 
that  is  the  contract  between  the  parties,  and  that 
Ogdens  cannot  get  out  of  it  by  parting  with  their 
business.  By  parting  with  their  business  they 
have  committed  a  breach  of  contract,  and  Nelson 
is  entitled  to  damages.  Counsel  for  Ogdens  have 
tried  to  bring  this  case  within  the  authority  of 
Rhodes  v.  For  wood  (ubi  sup.)  and  Hamlyn  v.  Wood 
<65  L.  T.  Ben.  286 ;  (1891)  2  Q.  B.  488).  In  those 
cases  it  was  held  upon  the  terms  of  the  particular 
contract  in  question  that  they  were  purely 
optional.  Those  two  cases  stand  alone,  and  are 
quite  different  from  the  present  case.  The  alleged 
inconsistency  in  the  authorities  is,  in  my  opinion, 
more  apparent  than  real.  I  think  that  the  judg- 
ment of  the  Lord  Chief  Justice  was  right,  and 
that  this  appeal  must  be  dismissed. 

Appeal  dismissed. 

Solicitors  for  the  appellants,  George  Thatcher, 
for  Grace,  Hood,  Smith,  and  llood.  Liverpool. 

Solicitors  for  the  respondents,  Bell,  Brodrick, 
and  Gray,  for  Cousins,  Botsford,  and  Phoenix, 
Cardiff. 


HIGH  COURT  OF  JUSTICE. 

CHANCERY  DIVISION. 
July  23,  29,  30,  Nov.  5, 1903,  and  Feb.  12, 1904. 
(Before  Byrxe,  J.) 
Smith  v.  Law  Guarantee  abd  Trust 
Society  Limited,  (a) 
Company — Debenture    trust  deed — Payment  of 
interest  and  principal — Default — Realisation 
of  securities — Appropriation  by  payees  to  prin- 
cipal and  interest — Income  tax. 

T/ie  trustees  of  a  debenture  deed  were  directed,  in 
case  of  default  by  the  J.  C.  M.  Trust  Company, 
to  pay  the  principal  moneys  and  interest  for 
which  it  should  become  liable  under  its  deben- 
tures, to  realise  the  securities,  and  apply  the  pro- 
ceeds to  payment,  first,  of  all  arrears  of  interest 
on  the  debentures,  and,  secondly,  in  or  towards 
payment  of  principal. 

The  J.  C.  M.  Trust  Company  hating  made  default, 
an  order  was  made  in  a  debenture-holder's 

<*)  R*port*dbr  B.  H~CbI*tH»  MicrnSRSOK,  E*q., 


action  for  the  trusts  of  the  debenture  deed  to  be 
carried  into  execution.  Under  numerous  orders 
made  in  the  action  sums  were  paid  to  the  deben- 
ture-holders on  account  both  of  interest,  leu 
income  tax,  and  of  principal  and  interest 
generally.  The  realisation  had  now  been 
practically  completed,  and  it  was  proposed  to 
pay  a  final  dividend  to  the  debenture-holders. 
It  was  admitted  that  if  the  whole  of  the  past 
payments  which  had  been  made  on  account 
generally  and  any  further  sums  available  were 
attributed  solely  to  principal,  they  would  be 
insufficient  to  discharge  the  whole  amount 
thereof.  The  Inland  Revenue  authorities  claimed 
income  tax  on  all  payments  made  generally  on 
account  of  principal  and  interest. 
Held,  that  all  payments  hitherto  made  by  the 
trustees  on  account  generally  might  be  attributed, 
at  the  option  of  the  payees  as  between  them- 
selves and  the  trustees  at  their  election,  as 
payments  on  account  of  principal  or  interest, 
icithout  prejudice  to  any  question  whether 
or  not  such  payments  should  be  treated  in  the 
hands  of  the  payees  as  principal  or  interest  ; 
and  that  income  tax  would  be  payable  upon 
so  much,  if  anything,  as  should  be  paid  to  deben- 
ture-holders as  for  interest. 

By  a  trust  deed  dated  29th  June  1892.  and  made 
between  the  Jarvis  Conklin  Mortgage  Trust  Com- 
pany of  the  one  part  and  the  Law  Guarantee 
and  Trust  Society  Limited  of  the  other  part,  a 
security  was  created  in  favour  of  the  defendant 
society  upon  property  of  the  company  to  secure 
the  principal  moneys  and  interest  for  which  the 
company  should  become  liable  under  its  deben- 
tures. 

By  this  deed  provision  was  made  by  clause  9  for 
realisation  in  case  of  default,  and  by  clause  11  it 
was  provided  that  the  Law  Guarantee  and  Trust 
Society  Limited,  the  trustees,  should  hold  the 
money  to  arise  from  the  realisation  of  securities 
appropriated  for  each  series  of  debentures  upon 
trust  after  payment  of  costs,  expenses,  and 
remuneration,  to  apply  the  residue,  first,  in  or 
towards  payment  of  all  arrears  of  interest 
remaining  unpaid  on  the  debentures  of  Buch 
series ;  secondly,  in  or  towards  payment  of  the 
debenture-holders  of  such  series  pari  I  passu,  in 
proportion  to  the  debentures  of  such  series  held  by 
them  respectively,  and  without  any  preference  or 
priority  on  account  of  priority  of  issue  or  other- 
wise howsoever  of  all  principal  moneys  doe  on 
such  debentures,  and  that  whether  the  same  prin- 
cipal moneys  should  or  Bhould  not  then  be  pay- 
able according  to  the  tenor  of  the  same  deben- 
tures; and,  thirdly,  to  pay  the  surplus  of  such 
moneys  to  the  company,  or  its  assigns. 

Clause  13  was  as  f  oUowb  ; 

Upon  any  payment  under  clause  11  hereof  to  the 
registered  bolder  of  a  debenture  on  aocount  of  tbe  prin- 
cipal moneys  or  interest  thereby  secured,  tbe  trustees 
nball  be  entitled  to  require  tbe  production  of  any 
debentures  in  respect  of  which  they  are  making  pay- 
ment to  the  holder  of  any  principal  money  or  interest 
thereby  aacnred,  and  the  trustees  stall,  in  the  event  of 
production,  cause  a  memorandum  of  the  amount  and 
date  of  payment  to  be  indorsed  thereon,  but  tho  receipt 
of  the  registered  holder  of  each  of  the  debentures,  or  in 
the  case  of  joint  holders  of  any  one  of  tho  registered 
joint  holders,  as  regards  the  principal  money  expressed 
to  be  thereby  secured,  and  the  delivery  to  the  trustees 
of  each  of  tbe  interest  coupons  ss  regards  the  interest 
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therein  mentioned,  shall  be  a  food  discharge  to  the 
troateea,  who  shall  be  entitled  in  their  reasonable  discre- 
tion to  diapenaewith  the  production  of  the  debenture 
upon  a  proper  indemnity  beicp  given,  but  shall  not  be 
entitled  to  diapenae  with  the  production  of  the 
oonpon*. 

By  clause  14  the  company  were  to  pay  the 
principal  moneje  and  interest  secured  l>y  the 
debentures  in  accordance  with  the  tenor  thereof 
respectively. 

By  the  judgment  in  the  action,  dated  the  8th 
Dec.  1893,  the  defendant  society  undertaking, 
until  further  order,  not  to  part  with,  or  dispose  of, 
without  the  leave  of  the  court,  any  of  the  secu- 
rities still  in  their  bandB  in  England,  or  which 
should  thereafter  come  to  their  hands  in  England, 
comprised  in  the  said  trust  deed,  it  was 
dec  lured  that  the  mortgage  debentures  of  the 
series  "C"  constituted  a  first  charge  upon  all 
property  and  effects  comprised  in  the  deed,  and 
that  the  trusts  of  such  deed  ought  to  be  performed 
and  carried  into  execution,  ana  the  usual  accounts 
and  inquiries  in  a  debenture- holder's  action  were 
directed,  the  first  being  on  account  of  what  was 
due  for  principal  and  interest  to  the  holders  of 
the  "  C    series  of  debentures. 

By  an  order  of  the  6th  Aug.  1894  it  was 
ordered  that  the  defendant  society  should  be  at 
liberty  to  pay  2  per  cent,  on  the  amount  of  the 
debentures  of  the  "  C "  series  on  account  of 
interest  in  arrear. 

By  an  order  of  the  2nd  April  1895  it  was 
ordered  that  the  defendant  eooiety  should,  out  of 
the  fends  in  their  bands  to  the  credit  of  income, 
pay  on  account  of  arrears  of  interest  due  on 
debentures  a  further  dividend  of  2  per  cent,  on 
the  capital  amount  of  the  debentures,  and  that 
the  trustees  should  be  at  liberty  to  pay  the 
income  tax  thereon,  and  on  the  last  payment 
under  the  order  of  the  6th  Aug.  1894. 

These  orders  were  duly  acted  upon  and  pay- 
ments made  accordingly. 

The  certificate  was  filed  on  the  24th  April  1895, 
whereby  it  was  found  that  there  was  due  to  the 
holders  of  the  "  C "  debentures  the  sum  of 
123,0002.  for  principal  and  a  sum  of  8702Z.  6s.  Sd. 
for  interest,  calculated  up  to  the  1st  Oct.  1894. 

This  date  was  the  last  half-yearly  date  prior  to 
the  making  of  the  certificate  for  payment  of 
interest  under  the  debentures.  The  schedule  to 
the  certificate  shoved  the  names  of  the  then 
holders  of  the  debentures  and  the  amounts  respec- 
tively due  to  them  for  principal  and  interest  to 
the  same  date. 

In  pursuance  of  an  order  of  the  14  th  June  1895 
a  further  sum  was  paid  on  account  of  interest, 
income  tax  being  duly  deducted  and  paid  by  the 
defendant  society. 

On  the  15th  June  1896,  upon  a  summons  taken 
out  by  the  plaintiff,  which  came  before  the 
judge  in  chambers  personally,  an  order  was  made 
whereby  it  was  ordered  that  the  defendant  society 
should  be  at  liberty  out  of  cash  in  their  hands  to 
pay  the  balance  of  interest  found  due  to  the  1st 
Oct  1894  by  the  chief  clerk's  certificate,  and  then 
out  of  any  surplus  to  pay  a  dividend  of  1  per 
cent,  on  account  of  what  was  due  on  the  deben- 
tures. In  fact  under  this  order  the  actual  amount 
paid  in  respect  of  interest  appeared  to  have 
exceeded  (with  the  amounts  previously  paid)  the 
amount  found  due.  Income  tax  was  duly  paid  on 
this. 


By  an  order  of  the  iZlHt  July  1897  it  was  orderea 
that  the  defendant  society  should  be  at  liberty 
out  of  cash  in  hand  to  pay  a  dividend  of  10  per 
cent,  calculated  on  the  face  value  of  the  deben- 
tures, on  account  generally  of  what  was  due  on 
the  said  debentures  for  principal  and  interest, 
and  having  regard  to  the  fact  that  the  registers 
of  the  company  had  been  removed  to  New  York 
and  were  not  open  to  inspection,  and  having 
regard  to  the  chief  clerk's  certificate  and  to  the 
notices  received  by  the  defendant  society  of 
devolution  of  interest  in  debentures  since  the 
certificate,  the  defendants,  the  trustees,  were  to  be 
at  liberty  to  continue  to  make  such  payments  to 
the  debenture- holders  mentioned  in  certain  lists 
therein  referred  to. 

Further  orders  were  from  time  to  time  subse- 
quently made  on  similar  terms  to  that  last  men- 
tioned ;  and  in  all  there  had  been  paid  to  the 
debenture-holders  a  sum  of  104.550Z.  on  account 
generally  of  principal  and  interest.  These  moneys 
arose  from  realisation  from  time  to  time  of 
securities  inoluded  in  the  trust  deed  by  the  defen- 
dant society. 

In  April  1897  there  was  a  dividend  paid  direct 
from  the  general  assets  of  the  company  under  an 
American  decree  without  any  express  direction 
as  to  its  application  for  principal  or  for  interest. 
The  realisation  had  now  been  completed,  except 
to  an  amount  which  was  not  likely  to  exceed 
40002.,  and  the  society  as  trustees  bad  in  hand  a 
sum  of  about  19001. 

It  was  estimated  that  the  final  dividend  avatf- 
able  for  the  debenture- holders  would  probably 
not  exceed  5  per  cent.,  calculated  on  the  face 
value  of  the  securities,  and  it  was  also  admitted 
that  if  the  whole  of  the  past  payments  which 
had  been  made  generally  on  account,  and  any 
farther  sums  available,  were  attributed  and 
applied  solely  in  payment  of  principal,  they 
would  be  insufficient  to  discharge  the  whole 
amount  thereof. 

The  Inland  Revenue  authorities  now  claimed 
income  tax  on  all  the  amounts  paid  generally  on 
account  of  principal  and  interest.. 

This  was  a  summons  taken  out  by  the  defen- 
dant company  asking  for  the  direction  of  the 
court  whether  the  payments  already  made  by 
them  on  account  under  the  order  of  the  court* 
and  any  further  payments  to  be  made  not  exceed- 
ing in  all  the  principal  moneys  secured  by 
the  debentures,  were  to  be  treated  as  pay  men  tain 
respect  of  capital,  or  whether  any  and,  if  any, 
what  parts  thereof  ought  to  be  treated  as  pay- 
ments in  respect  of  interest,  and  whether  any 
and,  if  any,  what  provision  ought  to  be  made  for 
income  tax  thereon. 

E.  Beaumont  for  the  applicants,  the  Law 
Guarantee  and  Trust  Society. 

Levttt,  K.C.  and  A.  a-B.  Terrell  for  the  plain- 
tiffs.—The  debenture-holders  are  entitled  to  treat 
these  payments  on  account  generally  ae  they 
think  fit,  and  to  appropriate  them  to  capital ;  and, 
even  if  this  is  not  so,  these  past  payments  must 
be  treated  as  having  been  made  rateably  on 
account  of  capital  and  interest,  and  cannot  now  be 
disturbed.  All  further  payments,  the  security 
being  deficient,  can  be  attributed  to  capital,  on 
which  no  income  tax  is  payable. 

Ward,  Cvldridge  for  a  debenture-holder.— The 
debenture  -  holders   can  appropriate   the  pay- 
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uenta  made  on  account  generally  to  capital  or 


Cory  and  Co.  v.  Owner*  of  Steamship  Mecca,  76 
L.  T.  Rep.  579;  (1897)  A.  C.  286. 
The  orders  of  the  court  bare  carefully  abstained 
from  appropriating  the  amounts.  The  Inland 
Revenue  authorities  cannot  claim  income  tax  on 
the  authority  of  Bower  v.  Morrit  (Cr.  k  Ph.  851), 
which  was  the  case  of  a  solvent  estate.  The 
Customs  and  Inland  Revenue  Act  1888,  s.  24, 
does  not  impose  upon  a  trustee  the  duty  of 
appropriating  to  interest  rather  than  principal. 
He  referred  also  to 

Chitty  v.  Naith,  2  Dowl.  511 ; 

Foley  v.  Fletcher,  28  L.  J.  100,  Ex. 
[Byhne,  J.  referred  to  Bcoble  v.  Secretary  of  State 
jnt  India  (88  L.  T.  Rep.  144 ;  (1903)  1  K.  B.  494; 
affirmed  89  L.  T.  Rep.  1 ;  (1903)  A.  C.  299).] 

H.  WhiiUn,  a  debenture-holder,  in 
supported  the  other  debenture-holders. 

Vaughan  Hatekint  for  the  Crown.— Upon  the 
true  construction  of  sect.  24  of  the  Customs  and 
Inland  Revenue  Act  1888,  the  trustees  ought  to 
have  deducted  income  tax  from  the  amounts 
paid : 

London  County  Council  v.  Attorney. General,  83 
L.  T.  Eep.  605 ;  (1901)  A.  C.  26. 

Under  clause  11  of  the  trust  deed  it  is  impossible 
for  the  debenture-holders  now  to  elect  to  treat 
the  payments  as  on  account  of  capital.  Here  there 
baa  been  an  irrevocable  appropriation  by  the 
debtor  in  the  trust  deed.  It  is  the  general  rule 
that  interest  must  he  paid  before  capital : 

Fisher  on  Mortgages,  5th  edit,  p.  723,  isct.  1514. 
Nor  can  the  money  be  applied,  as  was  argued,  in 
payment  of  principal  ana  interest  pro  raid;  this 
would  be  departing  from  the  provisions  of  the 
trust  deed,  which  have  not  been  altered  by  any  of 
the  orders  made.  The  Statute  of  Limitations  does 
not  apply  to  this  case.  See 

Taxes  Management  Aot  1880,  s.  63,  wb-e.2. 
He  referred  also  to 

The  Hitatn't  Guaranteed  State  Bailway  Company 
v.  Wyatt,  62  L.  T.  Eep.  765 ;  24  Q.  B.  Div.  548. 

Levett,  K.C.  in  reply.— The  real  point  to  be 
decided  here  is  what  is  capital  and  what  is 
interest.   He  referred  also  to 

Dowell's  Income  Tax  Laws,  5th  edit.,  p.  420. 

Cur.  adv.  vult. 

Feb.  12  — Btbhe,  J.  stated  the  facts,  and  con- 
tinned  :— It  is  contended  on  behalf  of  certain  of 
the  debenture- holders  thnt,  there  having  been 
no  attribution  of  these  past  payments  to  capital 
or  to  interest  or  otherwise  than  as  payments  on 
account  generally  of  the  amount  due,  they  are 
entitled  to  elect  how  to  treat  all  such  payments, 
and  also  any  future  payments,  us  being  payments 
on  account  of  principal,  in  which  case  there  is 
no  income  tax  payable.  On  behalf  of  the  plain- 
tiffs, as  representing  the  general  body  of  deben- 
ture-holders, it  is  argued  that  the  past  payments 
ought,  in  the  most  hostile  aspect,  to  be  treated 
as  having  been  made  rateably  on  account  of 
principal  and  interest  from  time  to  time  due, 
that  these  have  b«»en  finally  made,  and  that,  if  by 
error  or  from  oversight,  income  tax  which  has  not 
been  ought  first  to  nave  been  deducted  from  so 
much  of  the  payments  as  represents  the  rateable 


proportion  attributable  to  interest,  things  must 
stand  as  they  are;  and  that  it  is  now  com- 
petent for  the  cestui*  grue  trtut  under  the  deed  to 
»ay,  "  We  now  elect  to  receive  further  payments 
ae  and  for  capital."  This  injures  no  one;  the 
mortgagors  cannot  be  injured,  and  if  by  some 
chance  further  assets  should  be  discovered  and 
come  in.  this  method  of  dealing  with  the  fund 
cannot  be  worse,  and  may  be  better,  for  the 
mortgagors.  For  the  Inland  Revenue,  the  argu- 
ment, shortly,  is  that  the  payments  were  on 
account  generally,  and  that  means  on  account  of 

f rincipal  and  interest  subject  to  adjustment  at  a 
atnre  date;  when  adjusted,  if  it  appeaia  that 
payments  have  been  made  on  account  of  interest, 
income  tax  ought  to  be  answered  out  of  any 
balance  of  trust  funds,  because  the  court  will,  so 
long  as  trust  property  remains  to  be  distributed, 
take  care  that  any  adjustment  shall  be  so  made 
as  to  make  good  any  payments  which  ought  pro- 
perly to  have  been  made  had  circumstances 
allowed  them  to  have  been  made  from  time  to 
time  as  and  when  they  ought  to  have  been ;  and, 
further,  that  the  deed  having  provided  for  pay- 
ment first  of  interest,  and  a  judgment  having 
been  given  for  execution  of  the  trusts,  every 
payment  must  be  treated,  in  the  absence  of  other 
directions,  as  having  been  made  in  accordance 
with  the  terms  of  the  trust.  The  trustees,  the 
society,  are  only  concerned  in  seeing  that  they 
are  indemnified  against  any  possible  claims 
against  them  personally  on  behalf  of  the  Inland 
Revenue  authorities.  Having  considered  tbe 
various  orders  made,  I  have  satisfied  myself  that, 
in  ordering  payment  on  account  of  what  was  due 
generally,  there  was  no  intention  to  alter  or  affect 
the  rights  of  any  of  the  parties,  and  that,  in 
effect,  the  matter  stands  before  me  in  the  same 
position  in  regard  to  the  rights  as  between  mort- 

S agora  and  mortgagees  as  though  1  bad  now  to 
eal  with  the  whole  fund  for  distribution,  subject 
only  to  this— that  I  have  no  jurisdiction  in  this 
action  to  direct  repayment  of  anything  which 
has  already  been  paid.  To  further  clear  the 
ground,  I  will  next  express  my  opinion  that  I 
cannot  accept  the  argument  that  I  must  treat 
the  payments  already  made  as  having  been  made 
rateably  on  account  of  principal  and  interest. 
The  court  has  not  directed  that  they  should  be 
so  made,  either  directly  or  by  implication,  but 
simply  that  they  should  be  made  on  account  gene- 
rally of  what  was  due.  Exactly  why  the  orders 
were  so  made  I  am  unable  to  say  with  certainty ; 
but  there  is  no  difficulty  in  understanding  that 
there  were  sufficient  reasons,  and  it  is  enough  to 
point  out  that  there  was  no  certificate  of  what 
was  due  for  principal  and  interest  brought  up  to 
date;  it  was  quite  possible,  so  far  as  appears, 
that  there  would  ultimately  be  realised  enough  to 
pay  principal  and  interest,  in  which  case  no  ques- 
tion would  ever  arise,  and  it  might  have  been 
thought  reasonable  to  give  time  to  ascertain 
whether  or  not  tbe  mortgaged  property  would 
prove  sufficient  or  insufficient,  so  that,  if  there 
were  any  option  to  take  as  for  principal 
or  interest,  time  might  be  given  to  raise  the 
question  of  right  to  elect  I  am  unable  to  accept 
the  argument  grounded  in  general  terms  on  the 
doctrine  approved  in  Cory  Brothert  v.  Owners 
of  Eteaniship  Mecca  (ubi  eup.)  as  to  the  right 
of  appropriation  of  any  payment  on  the  part 
of  the  creditor  to  the  last  moment,  where  the 
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debtor  has  not  in  making  the  payment  himself 
appropriated  its  destination.  This  is  a  doctrine 
applicable  as  between  debtor  and  creditor  in  the 
absence  of  express  contract,  bat  in  the  present  case 
there  was  an  express  contract  that  moneyB  realised 
Bhould  be  applied  in  a  particular  way — viz.,  in 
payment,  first,  of  interest  and  then  of  principal. 
Nor  can  I  say  that  the  trust  ceased  to  be  effective 
ipto  facto  because  the  estate  has  turned  out  in- 
sufficient. I  agree  with  Mr.  Vaughan  Haw kins' 
argument  on  this  point.  But  I  accept  this  view, 
which  was  presented  to  me  on  behalf  of  the  plain- 
tiffs— viz.,  that  the  provision  in  the  deed  for 
payment  of  interest  first  is  one  inserted  obviously 
for  the  benefit  of  the  creditors,  and  one,  therefore, 
which  they  could  waive  if  they  so  desired  in  the 
absence  of  opposition  by  the  debtors,  who  in  the 
present  case  do  not  oppose,  nor  is  it  conceivable 
that  they  could  have  any  reason  for  opposing. 
It  has  been  argued  that  it  is  impossible  to  permit 
any  choice  or  right  of  election  to  appropriate  to 
the  creditors,  because  many  of  the  debenture- 
holders  may  be  trustees  and  would  have  to  dis- 
tribute amongst  their  own  cettuia  que  trutt,  having 
regard  to  the  quality  of  payments  made  to  them- 
selves whether  as  for  principal  or  for  interest. 
1  will  not  pretend  that  the  case  is  otherwise  than 
complicated  and  difficult,  but,  having  fully  con- 
sidered it,  the  matter  presents  itself  to  me  in  this 
way.  As  between  the  defendant  society  and  the 
company  it  is  matter  of  absolute  indifference  to 
the  mortgagors  how  the  proceeds  of  realisation 
are  disposed  of.  as  they  have  nothing  coming  to 
them  in  any  event  If  they  had  any  conceivable 
interest  in  the  matter,  it  would,  of  course,  be  in 
favour  of  the  application  of  the  moneys  in  pay- 
ment of  capital  first,  contrary  to  the  terms  of  the 
deed.  As  between  the  society  holding  the  pro- 
seeds  of  realisation  and  their  cestui*  que  trutt,  the 
iebonture- holders,  the  provision  may,  as  I  con- 
ceive, be  waived  by  the  cettu.it  que  trutt.  How 
the  moneys  ought  to  be  dealt  with  when  received 
by  the  debenture-holders  is  a  question  if  tbey  are 
trustees  between  them  and  their  cettuia  que 
trutt.  Moreover,  the  court  is  not  executing  any 
trusts  as  between  the  last-named  parties.  But 
this  being  an  action  for  the  common  benefit  of  a 
number  of  creditors  standing  as  between  them- 
selves part  poatu  as  to  their  rights,  no  one  or  more 
of  them  could  elect  to  receive  moneys  contrary  to 
the  terms  of  the  deed  to  the  detriment  of  any 
other  of  them.  It  cannot,  however,  be  to  the 
detriment  of  any  of  them  that  any  other  or  others 
of  them  should  receive  payment  as  for  principal 
instead  of  as  for  interest,  because,  on  working  out 
the  account,  any  such  payment  must  work  in 
favour  of  those  who  desire  to  be  paid  strictly  in 
accordance  with  the  deed.  The  society  have 
nothing  to  do  with  the  question  whether  or  not 
their  ceatuia  que  trutt  are  trustees  or  not  for 
others;  they  pay  to  the  persons  entitled  under 
the  deed,  in  accordance  with  the  trusts  of  it,  or 
otherwise,  at  the  option  of  their  payees,  unless  this 
could  work  injustice  to  others.  I  think  the  true 
solution  of  the  matter,  and  one  which  will  preserve 
all  rights,  is  this.  Let  all  payments  heretofore 
made  by  the  defendant  society  on  account  gene- 
rally be  attributed,  at  the  option  of  the  payees  as 
between  themselves  and  the  defendant  society  at 
their  election,  as  payments  on  account  of  principal 
or  of  interest,  all  such  sums  to  be  deemed  to  be 
so  attributed  without  prejudice  to  any  question 
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whether  or  not  such  payments,  or  any  part  or 
parts  thereof,  are  in  the  bands  of  the  payees  to  be 
treated  as  capital  or  interest.  In  case  any  of 
the  debenture- holders  payees  shall  elect  to  have 
the  payments  to  them  made,  in  accordance  with 
the  deed,  in  discharge  of  interest  first  and  then  of 
principal,  an  account  will  have  to  be  taken  having 
regard  to  the  election  of  such  of  the  debenture- 
holders  as  shall  have  elected  in  favour  of  past 
receipts  being  treated  as  capital,  so  to  take  of 
what  remains  due  to  the  debenture-holders,  and 
let  any  balance  now  or  hereafter  to  become  dis- 
tributable, subject  to  costs,  charges,  and  proper 
deductions,  be  distributed  accordingly.  If,  as  I 
should  apprehend  would  be  the  case,  all  the 
debenture-holders  elect  to  take  their  past  and 
future  payments  as  for  capital,  there  will  pro- 
bably be  no  occasion  to  take  any  account.  The 
Inland  Revenue  will  then,  of  course,  look  for 
payment  from  the  debenture-holders  of  any 
income  tax  properly  payable  by  them  in  respect 
of  moneys,  however  paid  to  them,  which  in  their 
hands  are  distributable  as  income.  I  imagine 
that,  having  regard  to  the  considerable  amounts 
already  paid  on  account  generally,  if  there  be 
trustee  debenture-holders,  they  must  already  have 
made  payments  for  income  from  which  they  have 
deducted  income  tax.  Of  course,  provision  will 
have  to  be  made  for  payment  of  income  tax  upon 
so  much,  if  anything,  as  is  paid  to  debenture- 
holders  as  for  interest.  I  have  not  referred  in 
detail  to  the  authorities  cited  because  I  do  not 
think  that  any  of  them  really  touch  the  actual 
point  I  have  to  decide.  If  anything  that  has 
been  paid  was  in  fact  interest,  income  tax  ought 
to  have  been  or  to  be  provided  for ;  but,  in  the 
view  I  take,  none  of  it  was  definitely  paid  as 
interest.  The  order  will  require  settling  carefully, 
but  I  think  I  have  sufficiently  stated  the  principle 
on  which  it  must  be  framed. 

The  minutes  of  the  order  as  finally  settled  were 
as  follows  -.  "  The  court  declares  that  all  pay- 
ments heretofore  made  by  the  applicants  to  the 
holders  of  the  debentures  of  the  '  C '  series  in 
the  defendant  company  '  on  account  generally  '  of 
what  was  due  thereon  ought  to  be  attributed,  at 
the  option  of  the  holders  of  the  said  deben- 
tures as  between  themselves  and  the  appli- 
cants, as  payments  on  account  of  principal 
or  of  interest,  and  no  income  tax  is  pay- 
able in  respect  of  bo  much  thereof  as  is  attri- 
buted to  capital ;  but  this  declaration  is  without 
prejudice  to  the  question  whether  or  not  such 
payment  or  any  part  or  parte  thereof  ought,  in  the 
hands  of  the  persons  to  whom  payments  have 
been  made,  to  be  treated  as  capital  or  interest, 
and  in  case  any  of  the  holders  of  the  said  deben- 
tures shall  elect  to  treat  the  said  payments 
heretofore  made  '  on  account  generally  of  what 
was  due  on  the  said  debentures  as  having  been 
made  in  discharge  first  of  interest  then  due  and 
as  to  the  balance  in  discharge  of  capital,  let  an 
account  be  taken  to  ascertain  how  much  out  of 
the  amounts  paid  'on  account  generally'  as 
aforesaid  ought,  in  accordance  with  such  election, 
to  be  treated  as  having  been  paid  in  respect 
of  interest,  and  how  much  in  respect  of 
capital ;  and  out  of  any  moneyB  now  or  hereafter 
to  become  distributable  in  respect  of  the  said 
debentures  whoBe  holders  should  have  so  elected, 
let  the  applicants  first  pay  the  income  tax  pay- 
able in  respect  of  the  amounts  found  to  have  been 
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paid  in  respect  of  interest  as  aforesaid.  And  it 
is  ordered  that  subject  as  aforesaid  any  moneys 
now  or  hereafter  to  become  distributable  amongst 
the  holders  of  the  said  debentures  of  the  *C 
series  in  the  defendant  company  may  be  paid,  at 
the  option  of  the  holders  of  the  debentures 
as  between  themselves  and  the  applicants,  on 
account  of  principal  and  of  interest,  but  so 
that  (inclusive  of  payments  already  made  on 
account  of  principal)  no  more  than  '20s.  in  the 
pound  be  paid  on  account  of  principal  secured  by 
any  of  the  said  debentures  ;  and  income  tax  is  to 
be  paid  on  such  part  thereof  (if  any)  as  shall  be 
payable  on  account  of  interest." 

Solicitors  :  Oribble,  Oddie,  Sinclair,  and  John- 
eon  ;  W.H.  Smith  and  Son;  Bennett  and  Chance  ; 
Solicitor  of  Inland  Revenue. 


Feb.  26  and  March  3. 
(Before  Byrne,  J.) 
Vezet  f.  Rashleigh.  (a) 

Statute  of  Fraudt  (29  Car.  2,  c.  3),  t.  i— Written 
contract— Parol  variation  of  terms  of — New 
agreement — Rescission — Specific  performa  nee. 

IV here  a  written  agreement  for  a  lease  had  been 
executed  and  one  of  the  parties  declined  to 
execute  the  lease  because  a  parol  agreement  had 
been  subsequently  come  to  between  the  parties  .- 

Held,  that  such  parol  evidence,  though  admissible 
on  a  claim  for  rescission,  could  not  be  admitted 
in  variation  of  the  original  agreement,  the  terms 
of  which  must  be  carried  out. 

Motion. 

An  order  was  made  on  the  5th  Nov.  1903  in  an 
action  staying  all  further  proceedings  except  such 
as  might  be  necessary  for  the  purpose  of  carrying 
out  the  compromise  set  forth  in  the  schedule 
thereto ;  and  the  schedule  provided  that  a  certain 
mining  lease  should  be  granted  by  the  defendant 
to  the  plaintiff  upon  terms  therein  stated. 

Subsequently  on  the  11th  Dec.  1903  the  plain- 
tiff and  the  defendant  had  an  interview  at  which 
the  terms  of  the  proposed  lease  were  discussed, 
and  certain  alterations  were  agreed  to  and 
embodied  in  a  memorandum  of  which  each  of  the 
parties  signed  a  copy  and  copies  were  exchanged. 

The  defendant's  solicitor  objected  to  several  of 
the  proposed  alterations,  but  the  plaintiff  insisted 
on  them  as  forming  pa:t  of  a  new  contract  made 
at  this  interview. 

This  was  a  motion  by  the  defendant  that  the 
plaintiff  might  be  ordered  to  execute  the  lease  in 
compliance  with  the  terms  of  the  agreement 
contained  in  the  schedule  to  the  order. 

Norton,  K.C.  and  G.  B.  Rashleigh  for  the 
motion. 

Rowden,  K.C.  and  A.  J.  David  for  the  respon- 
dent.— We  can  give  parol  evidence  of  what 
occurred  at  the  interview  on  the  11th  Dec,  as  this 
amounted  to  a  rescission  of  the  earlier  contract, 
and  the  court  will  not  order  specific  performance 
of  it.   They  referred  to 

Fry  on  Spcoifio  Performance,  4th  edit.,  p.  443. 

Norton,  K.C.  in  reply. — No  parol  evidence  of 
alterations  in  a  contract  required  by  the  law  to 
be  in  writing  can  be  admitted.    The  only  excep- 

(a)  Baported  by  H.  H.  ChaKTMS  Maci-biuoh,  Eaq.( 
B«rristcr»t-L»w. 


tion  is  in  the  case  of  a  contract  to  rescind,  of 
which  parol  evidence  iB  admissible  : 

PnVe  v.  Dyer,  17  Ves.  356  ;  11  R.  R.  102  ; 
Robinson  v.  Page,  3  Rubs.  114  ;  27  R.  R.  26. 

Byrne,  J.  (after  stating  the  material  facts  and 
deciding  that  the  memorandum  of  the  11th  Dec. 
did  not  amount  to  an  agreement  between  the 
parties  at  all)  said : — The  question,  therefore,  is 
how  far  I  can  receive  parol  evidence  to  prove 
what  took  place  at  the  discussion  between  the 
parties.  The  decisions  in  Price  v.  Dyer  (ubi  sup.) 
and  Robinson  v.  Page  (ubi  sup.)  appear  to  me  to 
show  that,  though  parol  evidence  of  a  subsequent 
agreement  for  rescission  of  a  contract  can  be 
admitted,  parol  evidence  of  an  agreement  to  vary 
cannot.  Here,  though  there  is  a  contradiction 
between  the  parties,  there  is  none  on  the  point 
that  all  that  was  intended  at  the  interview  was  a 
variation  in  the  terms  of  the  first  agreement.  I 
think,  therefore,  the  defendant  is  entitled  to  have 
the  terms  of  the  agreement  as  they  appear  in  the 
schedule  to  the  order  carried  out. 

Solicitors :  W.  H.  Martin  and  Co ;  Rashleigh, 
Son,  and  Hall. 


Wednesday,  April  13. 
(Before  Far  well,  J.) 
Re  Repington;  Wodehouse  v.  Scohell.  (a) 
Revenue — Legacy  duty — Part  of  reversion  assigned 
—Assignees'    liability — Covenant  for  further 
assurance — Right  to  indemnity. 
A  settlor  assigned  a  sum  of  10,000/.,  part  of  a 
mortgage  debt  of  15,000/.  to  which    he  was 
entitled  in  reversion  expectant  upon  the  death  of 
his  father. 

Held,  that  the  assignees  were  liable  rateably  for 
the  legacy  duty  payable  in  respect  of  the  whole 
uj>on  the  death  of  the  tenant  for  life ;  nor  could 
the  assignees  claim  to  be  indemnified  under  a 
covenant  for  further  assurance  made  by  the 
settlor. 

Adjourned  summons. 

By  his  will,  dated  the  10th  Sept.  1836,  the 
testator,  Charles  Edward  Repington,  devised 
certain  real  estates  upon  certain  trusts  not 
material  to  this  report,  and  then,  in  the  events 
which  happened,  devised  it  in  remainder  to  the 
nae  of  Charles  Henry  Wyndham  ii  Court 
Repington  during  his  life,  with  remainder  to 
trustees  to  preserve  contingent  remainders,  with 
remainder  to  the  use  of  the  first  and  other  sons  of 
Charles  Henry  Wyndham  a  Court  Repington 
successively  according  to  seniority  in  tail  male. 

The  testator  also  bequeathed  his  residuary 
personal  estate  upon  the  like  ultimate  trusts  so 
far  as  possible,  so  that  in  1882  Charles  Henry 
Wyndham  a  Court  Repington  had  become  tenant 
for  life  of  the  residuary  personal  estate,  and  his 
son,  the  defendant  Charles  ii  Court  Repington, 
who  had  then  attained  twenty-one  years  of  age, 
was  entitled  to  the  residuary  personalty  in 
reversion  absolutely. 

The  residuary  personalty  then  consisted  of  a 
mortgage  debt  of  15,000/.,  secured  by  an  inden- 
ture of  the  14th  Jan.  1840  on  property  in  War- 
wickahire,  and  a  sum  of  783/.  1».  la.  Consols. 

By  his  marriage  settlement,  dated  the  10th  Feb. 
1882,  Charles  Repington,  the  son,  assigned  the 

(«)  Reported  by  H.  C.  Mamu,  £*}.,  Burtitor-M-Ltw. 
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sum  of  10,0002..  "  part  of  the  mortgage  debt  or 
Bam  of  15,000/."  to  which  he  was  entitled  "  in 
reversion  expectant  upon  the  death  of  his 
father,"  to  hiB  trustees  upon  the  trusts  therein 
contained.  He  also  covenanted  for  further 
assurance  in  the  following  terms  : 

That  be  .  .  .  and  every  person  claiming  through  or 
under  him  will  at  any  time  or  times  hereafter,  upon  the 
request  of  the  trustees  or  trustee  for  tho  time  being 
of  tbeie  presents  or  any  other  person  for  the  time 
being  interested  in  the  premises  and  at  the  oost  of 
the  trnst  e«Ute,  execute  and  do  every  such  assuranoe 
and  thing  for  the  further  or  more  perfectly  assuring 
the  slid  promises  bereintxfore  expressed  to  be  hereby 
amipned  or  any  part  thereof  unto  the  trustees  or 
trustee  for  the  time  being  of  these  presents  and  for 
enabling  them  or  him  to  obtain  payment  of  the  same 
as  by  the  person  or  persons  making  snoh  request 
shall  be  reasonably  required. 

The  sum  of  7832.  Is.  Id.  Consols  was  transferred 
by  the  trustees  to  Charles  Repington  the  father 
and  Charles  Repington  the  son  in  1SS5,  so  that 
from  and  after  that  time  the  mortgage  debt  of 
15,0002.  constituted  the  entire  residuary  personalty 
of  the  testator  remaining  in  the  hands  of  the 
trustees  of  the  will. 

Five  thousand  pounds  out  of  the  mortgage  debt 
was  paid  off  in  1*94  and  invested  by  the  trustees 
in  50122.  9s.  7d.  Consols,  which  they  still  retained. 

The  defendant  Charles  Repington,  the  son, 
created  divers  charges  upon  his  interest  in  the 
residuary  personal  estate  of  the  testator,  but  all 
of  them  were  made  subsequent  to  the  date  of  his 
marriage  settlement,  the  first  instrument  of 
charge  being  dated  the  23rd  Dec.  1886.  All 
these  charges  were  rested  in  the  defendant  C.  R. 
NicholL 

The  tenant  for  life.  Charles  Repington  the 
father,  died  on  the  29th  Oct.  1903,  and  threupon 
the  defendant  Charles  Repington  the  son  or  his 
assigns  became  absolutely  entitled  to  the 
residuary  personal  estate  of  the  testator,  subject 
only  to  the  payment  of  legacy  duty  at  the  rate  of 
5  per  cent.,  and  of  the  costs  of  and  incidental  to 
the  winding-up  of  the  trusts  of  the  will.  All 
probate  duty  had  already  been  paid. 

The  question  thereupon  arose  whether  the 
trustees  of  the  marriage  settlement  were  entitled, 
by  virtue  of  the  assignment  therein  contained,  to 
the  payment  of  the  clear  sum  of  10,0002.  free 
from  all  deductions,  or  whether  that  sum  was 
liable  rateably  with  the  balance  of  the  residuary 
personalty  to  the  legacy  duty  and  costs. 

On  the  9th  March  1901  an  originating  summons 
was  taken  out  seeking  the  decision  of  the  court 
on  this  question,  and  it  now  came  on  for  hearing. 

Bryan  Farrer  for  the  trustees  of  the  will. 

MaeSicinney  for  the  trustees  of  the  settlement. 
—If  this  had  been  the  case  of  an  assignment  of  a 
part  of  a  reversion,  and  the  reversion  had  been 
subject  to  a  mortgage,  the  assignor  would  have 
been  bound  under  his  covenant  for  further 
assurance  to  discbarge  the  mortgage  out  of  the 
part  of  the  reversion  which  he  had  retained : 

Re  Jonti ;   Farr ington  v.  Forrester,  69  L.  T.  Hep. 
45;  (1893)  2  Ch.  4tU. 

Legacy  duty  is  a  payment  for  which  the  whole 
fund  is  liable,  and  ought  to  be  dealt  with  as 
though  it  were  a  charge.  Under  these  circum- 
stances the  retention  by  the  settlor  of  part  of  the 
reversion  makes  him  liable  under  bis  covenant 


for  further  assurance.  It  was  clearly  intended  by 
the  settlement  to  settle  a  clear  sum  of  10,0002. 
charged  upon  the  mortgage ;  there  can  be  no  ques- 
tion that  if  the  security  had  decreased  in  value  the 
loss  would  hare  had  to  be  borne  by  the  unsettled 
part 

Bonur  for  Charles  Repington  the  son  and  his 
mortgagee.— The  fact  that  if  the  whole  fund  had 
been  settled  the  liability  for  legacy  duty  would 
have  fallen  on  the  reversion  so  settled  (and  this 
has  not  been  denied)  disposes  of  the  argument 
that  in  this  case  the  part  assigned  is  not  liable 
rateably  for  the  legacy  duty.  Legacy  duty  is  not 
an  incumbrance : 

tfliM  v.  Putnam,  1S43,  7  Bsav.  40. 
On  the  sole  of  a  reversion  the  purchaser  is  liable 
for  duty.  Again,  when  successive  appointments  are 
made  out  of  a  f  and,  each  appointee  has  to  bear  the 
legacy  duty  on  the  share  appointed  to  him.  If 
the  argument  on  the  other  side  were  correct,  the 
unappointed  part  of  the  fund,  or,  if  all  were 
appointed,  the  last  appointed  share,  would  haveto 
bear  the  entire  duty.  Be  Shaw ;  Tucket  v.  Shaw 
(71  L.  T.  Rep.  873 ;  (1895)  1  Ch.  343)  proves  that 
this  is  not  the  case.  Further,  by  the  settlement 
a  part  of  the  mortgage  debt  is  settled,  not  a  sum 
charged  on  the  morgtage  debt  The  covenant  for 
further  assurance  cannot  help  the  other  side, 
seeing  that  it  is  expressly  provided  that  every- 
thing to  be  done  under  that  covenant  is  to  be  done 
at  the  expense  of  the  settled  estate. 

Farwkll,  J. — In  my  opinion  the  10,0002.  must 
bear  its  own  shsre  of  the  duty.   On  the  construc- 
tion of  this  settlement  the  settlor  has  assigned, 
in  my  opinion,  a  specific  portion  of  the  mortgage 
debt   He  has  not  settled  the  10,  <  0  )2.  as  a  sum  in 
cash,  charged  upon  or  to  be  raised  out  of  the 
larger  sum  of  15,(XN>2. ;  but  has  in  effect  assigned 
10,0002.  as  part  of  the  15,0002.   He  has,  in  other 
words,  assigned  two-thirds  of  the  mortgage  debt 
to  which  he  was  entitled.   That  seems  to  me  to 
be,  upon  the  construction,  the  true  view.  That 
being  so,  it  is  assigned  in  terms  as  a  reversion 
expectant  on  the  death  of  his  father.   Had  it  been 
an  assignment  by  the  settlor  of  the  whole  sum  to 
the  reversion  of  which  he  was  entitled,  it  is 
obvious  that  the  duty  would  be  borne  by  the 
assignee.   It  has  been  argued  that  the  covenant 
for  further  assuranoe  throve  the  burden  of  the 
legal  duty  on  the  settlor.   In  my  opinion  that  is 
not  so.   I  do  not  myself  see  that  that  particular 
covenant  has  any  bearing  at  all  on  the  present 
cose.   I  do  not  think  that  legacy  duty  can  be 
regarded  as  an  incumbrance,  properly  so  called ; 
but  however  that  may  be,  the  cose  is  clearly  dis- 
tinguishable from    Re   Jones ;    Partington  v. 
Forrester  <fi9  L.  T.  Rep.  45;  (1893)  2  Ch.  461). 
That  was  the  case  of  a  mortgage  on  the  property 
assigned,  and  the  court  held,  on  the  construction 
of  the  particular  covenant  that  when  a  man  had 
assigned  the  moiety  of  a  property  for  value,  with- 
out mentioning  the  existence  of  a  mortgage  upon 
the  property,  he  was  bound,  under  this  covenant, 
to  discharge  the  mortgage  out  of  the  unsold 
moiety.  If  .however,  the  assignment  had  been  made 
subject  to  the  mortgage,  it  is  clear  that  no  such 
question  would  have  arisen,  and  when  a  vendor  or 
settlor  assigns  a  reversionary  interest,  which  is  on 
the  face  of  it  a  reversion,  both  parties  know  that 
duty  will  ^become  payable.    So  much  so  that  I 
think  it  has  tesn  he!d,  if  I  remember  rigbt'.y. 
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that  a  purchaser  is  bound  to  covenant  to 
indemnify  his  vendor  against  succession  duty. 
At  any  rate,  there  is  no  sort  of  deception  in  tbe 
matter.  When  the  assignment  is  an  assignment 
of  a  reversion  as  a  reversion,  all  parties  know 
that  it  carries  a  liability  for  duty  with  it,  and  the 
duty  that  is  payable  is  legacy  duty  in  proportion 
to  the  amount  of  tbe  legacy.  The  whole  legacy  is 
15,000f.,  and  it  appears  to  me  it  wou!d  be  a  distor- 
tion of  the  rights  of  the  parties  to  cast  the  whole 
burden  in  respect  of  the  15,0001.  on  the  part  of  it 
retained  by  the  settlor,  and  I  can  find  no  ground 
for  doing  so.  The  result  is  that  the  10,000/.  must 
bear  its  own  share  of  the  legacy  duty  payable.  The 
costs  will  follow  the  same  rule,  including  the  costs 
of  these  proceedings. 

Solicitors  for  the  trustees  of  tbo  settlement, 
Ellis  and  Ellis. 

Solicitors  for  the  settlor  and  his  mortgagee, 
Nicholl,  Manisty,  and  Co. 


Tuesday,  April  19. 

(Before  Farwell,  J.) 

Stevens  v.  Kino,  (a) 

Will— Legacy— Intended  satisfaction  of  an  obliga. 
Hon — Legatee  predeceasing  testatrix — Lapse. 

Where  a  testatrix,  in  exercise  of  a  power  of 
appointment,  appointed  a  sum  to  her  brother  in 
satisfaction  of  certain  over-pay menU  received  by 
her  out  of  trust  funds  of  which  he  tea*  the  sole 
trustee,  it  teas  held  that,  as  the  appointment 
was  made  urith  the  intention  of  performing  a 
moral  obligation  and  not  of  con  ferring  a  bounty, 
the  gift  did  not  lapse  through  the  testatrix  being 
predeceased  by  her  brother. 

Williamson  v.  Naylor  (1838.  3  Y.  &  C.  Ex.  208) 
followed. 

Petition. 

Under  the  will  of  Thomas  John  King,  dated  the 
19th  Feb.  1845,  Charlotte  Wilson,  formerly  Char- 
lotte  King,  became  entitled,  in  tbe  events  which 
happened,  to  an  equal  third  share  of  the  proceeds 
of  sale  of  the  testator's  residuary  real  and  personal 
estate. 

The  testator  died  on  the  26th  March  1859,  and 
the  defendant  William  King,  who  has  since  died, 
was  the  sole  trustee  and  executor  of  his  will. 

By  the  terms  of  a  deed  of  arrangement  of  the 
23rd  April  1860,  which  was  made  between  the 
persons  beneficially  entitled  under  the  testator's 
will  and  William  King  as  sole  trustee  and 
executor,  it  was  agreed  that  William  King  should 
hold  certain  of  the  freehold  and  copyhold  estate 
of  the  testator  upon  trust  to  sell  the  same  and  to 
stand  possessed  of  tbe  proceeds  thereof  as  to  two- 
thirds  for  his  two  sisters,  one  of  whom  was 
Charlotte  Wilson,  and  as  to  the  remaining  third 
part  for  himself. 

By  an  indenture  of  settlement  dated  the 
26th  April  1860,  which  was  made  upon  the 
marriage  of  Charlotte  Wilson  with  Charles 
Stuart,  Charlotte  Wilson  assigned  her  third  share 
under  tbe  deed  of  arrangement  of  the  23rd  April 
I860  to  William  King  and  John  Stuart  upon  the 
usual  trusts  as  to  investment  and  then  upon  trust 
to  pay  the  income  arising  therefrom  to  herself 

(a)  Beperted  br  H.  C.  OiUU,  Esq., 


during  her  life  for  her  sole  and  separate  use.  The 
settlement  then  provided  that  the  trustees 

Immediately  after  the  deoease  of  the  said  Charlotte 
Wilson  shall  ont  of  the  said  trust  moneys,  stocks,  funds, 
and  securities  raise  and  pay  tbe  sum  of  20001.  sterling: 
ta  Jolia  Charlotte  Wilson  (the  daughter  of  the  said 
Charlotte  Wilson  by  her  first  husband  William 
Wilson)  for  her  sole  and  separate  nee  independently  of 
any  basbsnd  with  whom  she  tnsy  intermarry,  and  shall 
transfer  and  pay  the  residue  of  the  Hud  stocks,  funds, 
and  securities,  and  the  interests,  dividends,  and  the 
annual  produce  thereof,  onto  such  person  or  persons 
in  inch  shares  or  proportions  and  in  such  manner  as 
tbe  said  Charlotte  Wilson  Khali  notwithstanding  her 
now  intended  or  any  fnture  coverture  by  her  last 
will  direot  or  appoint,  and  in  default  of  suoh  appoint- 
ment shall  pay  the  income  of  the  trust  moneys  unto 
tbe  said  Charles  8tnart  if  hs  be  then  living;  and  bis 
assigns  during;  his  life  for  his  and  their  own  use  and 
benefit. 

And  from  and  after  the  d«ath  of  Charles 
Stuart  tbe  trustees  William  King  and  John 
Stuart  were  directed  to  stand  possessed  of  the 
trust  funds  upon  the  usual  trusts  for  the  children 
of  the  marriage,  and  then,  subject  to  these  trusts, 
in  trust  for  Julia  Charlotte  Wilson  for  her  sole 
and  separate  use. 

Charles  Stuart  died  on  the  12th  May  1861,  and 
there  was  no  issue  from  the  marriage. 

On  the  20th  Aug.  1866,  upon  tbe  occasion  of 
ber  marriage  with  Herbert  Lidington,  Julia 
Charlotte  Wilson,  the  daughter  o?  Charlotte 
Wilson,  settled  the  20001.  which  passed  to  ber 
un<*er  the  above  settlement  of  tbe  26th  April 
1860. 

On  the  21st  June  1873  Charlotte  Stuart  and 
Julia  Charlotte  Lidington  mortgaged  the  trust 
premises  settled  by  the  deed  of  tbe  26th  April  1860 
to  John  Madocks  to  secure  500/.,  and  it  was 
declared  that  the  500/.  "  should  be  deemed  to  be 
tbe  proper  debt  of  the  said  Charlotte  Stuart,  her 
heirs,  executors,  and  administrators." 

On  the  6th  Oct  1874  Charlotte  Stuart  married 
John  Blinks. 

Tbe  present  suit  was  commenced  in  tbe  year 
1872  for  the  execution  of  the  trusts  of  the  deed 
of  arrangement  of  the  23rd  April  1860.  An  order 
was  made  at  tbe  original  bearing  for  a  sale  of  the 
property  subject  to  the  trusts  of  that  deed,  and 
on  further  consideration  an  order  was  made,  dated 
the  8th  Aug.  1877,  by  which  it  was  ordered  that 
Charlotte  Blinks'  share  in  the  funds  should  be 
carried  to  a  separate  account  entitled  "  Share  of 
Charlotte  Blinks  settled  by  indenture  dated  the 
26th  April  1860." 

It  appeared  that  Charlotte  Blinks  bad  from 
time  to  time  received  over-payments  in  respect  of 
ber  interest  in  tbe  trust  funds,  and  the  court 
declared  by  tbe  same  order  that  Charlotte 
Blinks  by  her  counsel  had  admitted  that  the  sum 
of  168/.  18s.  Id.  appearing  by  the  chief  clerk's 
certificate  to  have  been  paid  to  her  by  the  defen- 
dant William  King  in  excess  of  her  share  of  tbe 
income  of  tbe  said  trust  estate  and  tbe  sum  of 
115/.  9s.  6d.  mentioned  in  the  same  certificate 
constituted  an  aggregate  debt  of  284/.  8s.  Id.  then 
due  and  owing  from  ber  to  the  defendant  William 
King,  for  tbe  payment  whereof  her  separate  estate 
was  liable. 

The  order  then  declared  that  Charlotte  Blinks 
bad  undertaken  by  ber  counsel  to  execute  in  favour 
of  the  defendant  a  valid  appointment  by  will 
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(subject  only  totbe  indenture  of  the  21st  June  1873 
abore  mentioned  for  securing  SOOf.  and  interest 
thereon  to  John  Madocks)  of  a  sum  of  284i.  8a.  Id. 
out  of  the  property  subject  to  the  power  of 
appointment  given  to  her  under  the  marriage 
settlement  of  the  26th  April  I860 ;  and  that  she 
had  also  undertaken  that  she  would  not  thereafter 
exercise  her  power  of  appointment  so  as  in  any 
way  to  prejudice  or  affect  the  appointment  in 
the  defendant's  favour.  Liberty  to  apply  with 
reference  to  the  enforcement  of  this  undertaking 
was  reserved  by  the  order  to  the  defendant 
William  King.  Directions  as  to  payment  of 
interest  on  the  sum  of  2SU.  8».  Id.  out  of  the 
interest  arising  from  the  fund  in  court  were  also 
given,  but  no  such  payments  were  ever  in  fact 
received  by  William  King  in  li is  lifetime. 

William  King  died  on  the  10th  Jan.  1889. 
having  appointed  his  daughter  Alice  Jane  King 
his  sole  legatee  and  executrix.  No  new  trustees 
of  the  settlement  of  the  26th  April  1860  were 
ever  appointed. 

On  the  14th  Sept.  1877  Charlotte  Blinks  duly 
made  her  will  in  the  following  terms,  so  far  as 
material : 

I  Charlotte  Blinks  ...  do  hereby  in  cxerotse 
of  the  power  given  to  me  by  the  settlement  executed  by 
me  on  my  marriage  with  the  late  Charles  Stuart  bear- 
ing date  on  or  about  the  26th  day  of  April  1860  and 
in  compliance  with  the  order  on  farther  consideration  of 
the  High  Court  of  Justice,  Chancery  Division,  in  the  auit 
of  Sterene  v.  King  bearing  date  tbe  6th  day  of  Angnat 
1877  appoint  and  bequeath  to  my  brother  William  King 
the  several  snmaof  l«8l.  18k.  7.i.  and  1151,  9*.  making 
together  the  sum  of  2841.  8*.  Id.  And  I  also  appoint 
and  bequeath  to  John  Madocks,  formerly  of  Chertaey  in 
the  ooanty  of  Surrey,  bat  now  of  Dart  month  in  the 
county  of  Devon,  the  earn  of  5001.  sterling  and  also  euob 
a  sum  as  shall  bo  equivalent  to  tbe  interest  owing  on  a 
certain  mortgage  security  bearing  the  date  21et  day 
of  Jane  1873  for  Blearing  the  sum  of  50t>l.  borrowed 
by  me  of  bim.  And  I  appoint  my  daughter  Julia 
Charlotte  Lidington  sole  executrix  of  this  my  will. 

Charlotte  Blinks  died  on  the  4th  Dec.  1903,  and 
probate  of  her  will  was  duly  taken  out  by  the 
petitioner  Julia  Charlotte  Lidington. 

By  an  indenture  dated  the  17th  Feb.  1904 
Robert  Otteswell  Chambers  was  appointed  a 
trustee  of  tbe  settlement  of  the  20th  Aug.  1866  in 
place  of  William  King,  deceased. 

The  question  now  arose  whether  tbe  bequest  of 
284i.  8a.  Id.  to  William  King  contained  in  the 
will  of  Charlotte  Blinks  lapsed  upon  his  pre- 
deceasing  her. 

Vaughan  Hawkins  for  the  petition.— I  submit 
that  the  legacy  clearly  lapses.  The  cases  have 
never  gone  as  far  as  would  be  necessary  to  save 
the  legacy  from  lapsing  in  such  a  case  as  this. 
Nor  can  it  be  said  that  the  testatrix's  will  sufficed 
to  make  tbe  fund  dealt  with  part  of  ber  assets  : 

Re  Boyd  ;  Kelly  v.  BoVd,  77  L.  T.  Hep.  76  j  (1897) 
2  Cb.  232,  235. 

The  casea  show  that  the  testatrix  must  have  so 
dealt  with  the  funds  as  to  blend  them  with  her 
own  property : 

Re  MnHen  ;  8ha>  v.  Marten,  35  L.  T.  Kep.  7»'t ; 
(1902)  1  Ch.  314. 

JTarf  for  Miss  Alice  Jane  King.— There  is  no 
need  to  consider  whether  the  funds  have  been 
made  assets,  if,  ns  1  submit,  there  has  been  no 
lapse.   The  gift  is  in  compliance  with  the  order 
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on  further  consideration  that  is  in  fulfilment  of, 
any  rate,  a  moral  obligation.  I  cannot  find  a  case 
of  an  appointment  by  a  testator  where  this  ques- 
tion of  lapse  has  been  considered,  but  I  submit 
that  it  makes  no  difference  in  principle  whether 
tbe  gift  is  by  exercise  of  a  power  of  appointment 
or  out  of  tbe  testator's  own  property.  The  cases 
go  on  the  principle  that  where  there  is  a  moral 
obligation  and  a  bequest  to  a  person  is  clearly 
attributable  to  a  desire  to  satisfy  it.  there  is  no 
gift  of  a  personal  nature  depending  on  tbe 
particular  person  outliving  the  testator,  but  a 
mere  intention  to  meet  a  liability.  That  in  tention 
is  equally  fulfilled  whether  the  money  is  received 
by  tbe  person  named  in  the  will  or  by  his  estate: 

Williamson  v.  Xa</lor,  1838.  3  Y.  4  C.  Ex.  209  ; 

Philips  v.  Philip,  1844,  3  Ha.  281,  300  ; 

R*So\i-trl»j»  Trusts,  1856,  2  K.A  J.  630. 

The  last  case  was  affirmed  on  appeal  under  tbe 
name  of  Turner  v.  Martin  (1857,  7  De  G.  M.  &  G. 
429). 

I  au^aan  Hawkins  in  reply. 

Fak well,  J.  stated  the  facts,  and.  after  reading 
the  order  made  upon  further  consideration,  con- 
tinued:— Charlotte  Blinks  having  given  this 
undertaking,  duly  made  her  will.  [His  Lordship 
then  read  the  bequest  to  William  King.]  She 
then  appointed  a  sum  of  5»J'JZ.  to  John  Madocks, 
which  was  also  a  debt  of  her  separate  estate,  and 
appointed  her  daughter  Julia  Charlotte  Wilson 
her  executrix.  William  King  predeceased  the 
testatrix,  and  it  is  therefore  said  that  the  bequest 
to  bim  lapsed.  Now,  the  reason  that  a  legacy 
lapses  upon  the  death  of  the  legatee  before  tbe 
testator  is  that  the  whole  object  of  the  testator  in 
making  the  bequest  is  presumed  to  have  failed 
through  the  death  of  tbe  person  whom  be  intended 
to  benefit.  Whether  the  object  of  the  legacy  has 
failed  must  depend,  therefore,  upon  the  testator's 
intention  in  making  the  gift;  and  in  each  case  the 
question  of  lapse  becomes  a  question  of  fact,  or 
rather  a  question  partly  of  fact  and  partly  of  con- 
struction. It  is  settled  by  Williamson  v.  Naylor 
(1838,  3  Y.  A.  C.  Ex.  208),  Philips  v.  Philips  (1844. 
3  Ha.  281),  and  Jit  Sotcerby's  Trusts  (185«»,  2  K. 
&  J.  630)  that  where  the  court  finds  that  by  a 
bequest  a  testator  has  intended  to  satisfy  a  moral 
duty,  whether  it  be  legally  binding  or  not,  and  not 
to  perform  an  act  of  bounty,  the  bequest  does  not 
lapse  through  the  death  of  tbe  legatee  before  tbe 
testator,  provided  that  the  moral  duty  continues. 
Here  there  has  been  no  desire  to  confer  a  benefit, 
but  an  intention  to  discharge  an  obligation ;  and. 
notwithstanding  the  arguments  of  the  plaintiffs' 
counsel,  I  am  satisfied  that,  if  William  King  had 
been  paid  the  whole  of  the  sum  of  284f.  8a.  Id. 
during  the  testatrix's  life,  he  could  not  have 
retained  the  amount  appointed  to  him  by  her  will 
if  he  had  survived  her.  The  appointment  was  not 
in  fact  due  to  a  desire  on  the  part  of  the  testatrix 
to  perform  an  act  of  bounty,  but  to  her  intention 
to  discharge  a  liability,  and  consequently  there  is 
no  lapse.  The  fact  that  the  testatrix  was  a  married 
woman,  that  she  dealt  with  no  property  of  ber 
own,  but  only  with  property  over  which  she  had  a 
power  of  appointment,  and  that  in  spite  of  this 
she  appointed  an  executrix ;  the  fact,  too,  that  the 
only  other  exercise  of  her  power  of  appointment 
was  for  the  purpose  of  paying  off  a  mortgage  debt 
for  which  Bbe  was  personally  liable,  all  afford,  in 
my  opinion,  additional  evidence  that  her  inten- 
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tion  was  solely  to  perform  a  duty.  And  that  is 
an  intention  which  is  equally  fulfilled  by  payment 
to  William  King  or  his  estate.  Except  to  dis- 
charge  this  obligation  and  to  discover  the  persons 
to  whom  that  obligation  should  then  be  due,  there 
could  have  been  no  possible  reason  for  the 
appointment  of  an  executrix.  The  result  is  that 
there  is  no  lapse  in  the  present  case,  and  that  the 
amount  appointed  must  be  paid  to  the  personal 
representatives  of  William  King.  The  costs  will 
be  paid  out  of  the  f  and  subject  to  the  testatrix's 
power  of  appointment. 

Solicitors  for  the  petitioners,  XV.  J.  Fraser  and 
Son. 

Solicitor  for  William  King's  personal  repre- 
sentative, IK.  XV.  Box. 


April  26  and  29. 
(Before  Swinfbn  Eady,  J.) 
Lea  v.  Thcrsby.  (a) 

Lease—Merger— Bankruptcy  Act  1883  (46  <£•  47 

Viet.  e.  52),  s.  55— Res  judicata . 
By  an  indenture  of  lease  dated  the  20th  Aug.  1880 
IF.  demised  certain  property  to  M.  for  a  term 
of  ninety-Jive  years  at  the  rent  of  2221.  o».  6<f. 
By  a  mortgage  dated  the  24tfc  June  1881  M. 
demised  the  term,  less  three  days,  at  a  pepper- 
corn rent  to  H.  to  secure  2000?.  and  further 
advances.  Eight  thousand  pounds  teas  now 
due  on  the  security.  M.  procured  a  con- 
veyance of  the  fee  on  the  27th  March  1882, 
and  in  1885  sola  to  F.,  the  conveyance  being 
sed  to  he  subject  to  the  lease  of  the 
Aug.  1880,  In  July  1902  M.  became 
bankrupt,  his  trustee  disclaimed  the  lease,  and 
on  the  5th  May  1903  an  order  was  made  by  the 
registrar  of  the  Warwick  County  Court  that 
H.'s  representatives  should  be  excluded  from  all 
interest  in  the  lease,  and  that  the  same  should 
be  vested  in  a  purchaser  from  F.,  unless  H.'s 
representatives  declared  their  option  to  accept  a 
vesting  order  of  the  lease.  H.  s  representatives 
did  not  appeal  from  the  order  in  bankniplcy, 
but  now  asked  (I)  a  declaration  that  the  term, 
created  by  the  lease  of  the  20th  Aug.  1880,  subject 
to  the  subterm  created  by  the  mortgage  of  the 
21th  June  1881,  became  merged  and  extinguished 
on  the  conveyance  of  the  fee  to  M.  ;  and  (2)  a 
declaration  that  H.'s  representatives  were  entitled 
to  the  premises  for  the  residue  of  the  term  created 
by  the  mortgage,  subject  only  to  a  peppercorn 
rent  and  the  equity  of  redemption. 
Hrld,  that  the  County  Court  judge  had  full  juris- 
diction to  determine  the  question  of  merger,  and 
that,  as  H.'s  representatives  had  not  appealed 
from  the  registrar's  decision,  they  were  estopped 
by  the  proceedings  in  the  Bankruptcy  Court,  and 
could  not  have  the  question  tried  over  again. 
Held,  also,  that,  even  if  there  were  no  estoppel, 
there  was  no  merger,  as  it  was  for  the  benefit  of 
M.  and  his  intention  to  keep  the  term  subsisting. 
Action. 

By  an  indenture  dated  the  20th  Aug.  1880, 
and  made  between  T.  Wortbington  of  the  one 
part  and  R.  H.  Milward  of  the  other  part,  High- 
held  House  was  demised  to  Milward  for  the  term 
of  ninety.five  years  from  the  25th  March  1880,  at 
a  yearly  rent  of  222/.  '>».  6i. 

(a)  B*Forud  by  a.  B  Hiviltox,  Eeq.,  B^rrUW-kVLuT- 


On  the  24th  June  1881  Milward  mortgaged  the 
same  premises  by  way  of  sub-demise  to  James 
Horsfail  for  the  whole  term  of  the  lease,  less  the 
last  three  days  thereof,  at  a  peppercorn  rent  to 
secure  20001.  and  further  advances.  From  time 
to  time  further  advances  were  made,  bringing 
the  total  amount  advanced  up  to  8000i. 

James  Horsfail  died  on  the  17th  Oct.  1887,  and 
the  plaintiffs  were  the  present  trustees  of  his 
will. 

On  the  27th  March  1882  the  reversion  in  fee  of 
the  premises  comprised  in  three  leases,  including 
the  lease  in  question,  was  conveyed  to  Milward  in 
consideration  of  82721.  The  conveyance  was 
expressed  to  be  subject  to  and  with  the  benefit  of 
the  leases. 

In  1885  Milward  sold  the  premises  comprised  in 
the  three  leases  to  W.  E.  J.  B.  Farnham,  subject 
to  and  with  the  benefit  of  the  leases  and  also 
subject  to  an  agreement  that  Farnham  should 
grant  to  him  a  lease  of  the  same  premises  for  a 
term  of  5trt)  years  at  a  jearly  rent  of  300/.  On 
the  same  day  a  lease  on  these  terms  was  granted 
by  Farnham  to  Milward. 

Subsequent  dealings  took  place  with  the  pro- 

?irty,  and  ultimately  it  was  purchased  by  A.  H. 
bursby  for  6000/. 

In  July  1902  Milward  was  adjudicated  a  bank- 
rupt, and  Philip  Bates  was  appointed  trustee  of  his 

On  the  18th  Oct.  1902  Bates  served  on  Thursby 
and  the  plaintiffs  a  notice  of  his  intention  to  dis- 
claim the  lease  of  the  20th  Aug.  1880.  No 
notice  of  this  was  taken  by  either  Thursby  or  the 
plaintiffs. 

On  the  21st  Nov.  1902  Bates  disclaimed  the 
lease.  It  was  not  disputed  that  if  the  lease  of  the 
20th  Aug.  1880  was  then  a  subsisting  lease  the 
trustee  was  entitled  to  disclaim  it.  The  plaintiffs, 
however,  alleged  that  the  lease  had  then  become 
merged  in  the  freehold,  and  that  the  disclaimer 
was  therefore  inoperative. 

On  the  23rd  Dec.  1902  Thursby  served  a  notice 
of  motion  in  bankruptcy  on  the  plaintiffs  for  an 
order  that  unless  the  plaintiffs  elected  to  have 
the  property  comprised  in  the  lease  of  tbe  20th 
Ang.  1880  vested  in  them,  subject  to  the  rent, 
covenants,  and  conditions  contained  in  that  lease 
and  to  the  same  liabilities  and  obligations  as  the 
bankrupt  was  subject  to  under  the  lease  at  the 
date  of  the  filing  of  the  petition  in  bankruptcy, 
they  should  be  excluded  from  all  interest  in  tbe 
property,  and  that  it  should  be  delivered  to  and 
vested  in  tbe  applicant. 

On  the  5th  May  1903  an  order  was  made  in 
bankruptcy  by  the  registrar  of  the  County  Court 
of  Warwickshire  that  the  plaintiffs  should  be 
excluded  from  all  interest  in  the  lease  and  that 
the  same  should  be  Thursby  unless  the  plaintiffs 
should  declare  their  option  to  accept  a  vesting 
order  of  the  same,  which  they  did  not  do.  Tbe 
plaintiffs  did  not  appeal  from  the  order  in  bank- 
ruptcy. 

The  plaintiffs,  who  were  the  trustees  of  the 
will  of  James  Horsfail,  deceased,  asked :  (1)  a 
declaration  that  tbe  full  term  created  by  the  lease 
dated  tbe  20th  Aug.  1880,  subject  to  the  sub-term 
created  by  the  mortgage  of  tbe  24th  June  1881, 
became  merged  and  extinguished  on  tbe  convey- 
ance of  the  fee  simple  in  tbe  demised  premises 
to  Milward,  the  lessee ;  and  (2)  a  declaration  that 
the  plaintiffs  were  legally  entitled  to  the  premises 
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comprised  in  the  lease  for  the  residue  of  the  term 
created  by  the  mortgage,  subject  only  to  the 
nominal  rent  reserved  by  the  mortgage  and  to  the 
equity  of  redemption  subsisting  thereunder. 

A  motion  to  dismiss  the  action  at  frivolous  and 
vexatious  and  an  abuse  of  the  process  of  the  court 
bad  been  dismissed,  both  by  Swinfen  Eady,  J. 
(89  L.  T.  Rep.  744)  and  the  Court  of  Appeal  (90 
L.  T.  Rep.  265). 

Micklem,  K.C.  and  Drue*  for  the  plaintiffs. — 
The  order  in  the  Birmingham  County  Court  bad 
no  effect  if  the  lease  bad  merged,  and  the  plaintiffs 
are  not  prejudiced  by  the  order  if  the  lease  is  not 
subsisting.  When  Milward  took  a  conveyance  of 
the  fee  in  1882  the  lease  merged.  The  County 
Court  judge  had  no  jurisdiction  to  determine  the 
question, 

Haldane,  K.G.  and  Wootten  for  tun  defendant— 
The  County  Court  judge  had  full  jurisdiction  to 
decide  the  question  of  merger,  and  it  was  fully 
argued  before  him.  The  case  stood  over  until 
the  case  Capital  and  Couniie*  Bank  v.  Rhode* 

.(88L.  T.  Rep.  255;  fl903)  1  Ch.  631)  had  been 
reported.    After  this  had  been  done,  the  registrar 

■  decided  that  there  was  no  merger.   The  registrar 
was  exercising  a  judicial  discretion  : 
Re  Britton,  61  L.  T.  K*p.  52 ; 

Re  8mith ;  Ex  part*  Hepburn,  63  L.  T.  Esp.  621  ;  25 

Q.  B.  Dir.  536. 

As  the  plaintiffs  did   not   appeal,  they  are 
estopped  from  again  raising  the  question. 
Micklem,  K.C.  replied. 

April  29.— Swikfbn  Eady.  J.— It  is  clear  that 
if  the  lease  of  the  20th  Aug.  1880  was  a  subsisting 
lease  and  had  not  been  merged  or  extinguished 
at  the  date  of  the  bankruptcy,  the  defendant 
Thuraby  was  entitled  to  apply  to  the  Bankruptcy 
Court  for  such  an  order.  This  right  is  conferred 
by  sect.  55  of  the  Bankruptcy  Act  1883.  It  has 
been  decided  that,  under  this  section,  the  land- 
lord may  apply  that  the  mortgagee  shall  take  a 
vesting  order  or  be  excluded  from  all  interest  in 
the  disclaimed  property:  (Re  Finley ;  Ex  parte 
Clothworkeri  Company,  60  L.  T.  Rep.  134; 
21  Q.  B.  Div.  475  ;  see  also  Re  Baker  ;  Ex  parte 
Lupton,  85  L.  T.  Rep.  33;  (1901)  2  K.  B.  628). 
The  court  to  which  this  application  was  made 
was  the  only  court  having  jurisdiction  in  the 
matter — namely,  the  Birmingham  County  Court, 
in  which  the  bankruptcy  proceedings  against  Mil- 
-ward  were  then  pending.  Upon  th  eh  eari  ng  of  this 
application  the  question  arose  whether  the  lease 
of  the  20th  Aug.  1880  was  subsisting  or  had  been 
merged.  Upon  the  evidence  before  me  it  appears 
that  the  court  deemed  it  expedient  or  necessary 
•to  decide  that  question  for  the  purpose  of  doimg 
complete  justice.  The  right  of  the  applicant 
Thuraby  to  apply  for  and  obtain  a  vesting  order 
(assuming  always  that  the  lease  was  subsisting  at 
the  date  of  the  bankruptcy)  was  a  right  or  claim 
arising  out  of  the  bankruptcy  of  Milward  and  the 
subsequent  disclaimer  by  the  trustee,  and  could 
only  have  been  enforced  by  him  in  theBankruptcy 
Court,  and  certainly  could  not,  before  the  passing 
of  the  Bankruptcy  Act  1883,  have  been  enforced 
by  action  in  the  High  Court  within  the  proviso 
in  sect  102,  sub-sect.  1.  of  the  Bankruptcy  Act 
1883,  and  the  consent  of  all  parties  to  the  County 
Court  exercising  jurisdiction  was  not  necessary. 
In  my  opinion,  the  County  Court  in  bankruptcy 
had  full  jurisdiction  under  sect.  102  of  the  Bank- 
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ruptcy  Act  1883  to  decide  upon  the  claim  of 
Thursby  and  all  questions  of  law  or  fact  arising 
thereon,  including  the  question  whether  the  lease 
of  the  20th  Aug.  1880  was  subsisting  or  had  been 
merged  by  the  conveyance  in  fee  of  the  27th  March 
1882.  Vi  hat  took  place  before  the  registrar  was 
this.  There  was  first  a  preliminary  discussion, 
upon  the  effect  of  which  the  parties  are  not 
agreed.  The  plaintiffs  contend  that  the  question 
was  raised  as  to  the  jurisdiction  of  the  registrar 
to  decide  the  question  of  merger;  the  recollection 
of  the  defendant  Thursby'a  counsel,  Mr.  Wootten 
— who  was  present  before  the  registrar— is  that 
the  only  question  raised  was  whether  the  registrar 
had  jurisdiction  to  dispose  of  Thursby'a  appli- 
cation or  whether  it  should  be  adjourned  to  the 
judge.  I  believe  that  Mr.  Wootten'a  recollection 
is  the  more  accurate,  and  this  is  quite  consistent 
with  the  evidence  given  by  the  plaintiffs'  solicitor, 
Mr.  Tom  Hadley,  of  what  he  beard  stated  by 
his  counsel  to  the  registrar.  The  point,  however, 
is  not  of  importance,  as  the  defendant  Thursby 
does  not  rely  on  any  consent  as  giving  jurisdiction 
to  the  County  Court.  The  registrar  stated  that 
he  certainly  had  jurisdiction,  and  proceeded  to 
deal  with  the  matter.  It  is  oommon  ground 
between  the  parties  that  the  question  whether 
there  had  been  a  merger  of  the  lease  or  whether  it 
was  subsisting  at  the  date  of  the  petition  was  fully 
and  elaborately  argued  before  the  registrar.  The 
first  hearing  was  on  thei'.Oth  Jan.  1903;  and  upon 
its  being  represented  to  the  registrar  that  the 
case  then  pending  and  since  decided  and  reported 
—namely,  Capital  and  Countiet  Bank  v.  Rhode* 
(ubifup.)— would  probably  affect  the  matter  under 
consideration,  he  adjourned  the  further  hearing 
until  that  case  had  been  decided.  After  that  case 
had  been  decided  and  reported,  the  adjourned 
hearing  of  the  defendant  Thursby'a  application 
took  place — namely,  on  the  5tb  May  1903;  and 
the  registrar  then  made  the  order  of  that  date. 
According  to  Mr.  Wootten'a  recollection,  the 
registrar  Baid :  "  I  do  not  think  there  was  a 
merger— I  ahall  make  the  order  in  the  terms  of 
the  notice  of  motion."  The  defendant  Thursby 
then  applied  for  and  obtained  an  order  for  the 
payment  of  the  costs  of  the  application  by  the 
present  plaintiffs,  who  had  throughout  resisted  the 
motion.  Having  regard  to  sect.  13  of  the  Bank- 
ruptcy Act  1H90,  and  to  the  cases  of  Re  Britton 
(ubi  tup.)  and  Re  Smith  ;  Ex  parte  Hepburn  (ubi 
tup.),  it  beems  clear  that  the  Court  of  Bankruptcy 
is  exercising  a  judicial  discretion,  and  not  merely 
acting  ministerially  in  dealing  with  applications 
for  vesting  orders.  The  Bankruptcy  Court  has 
so  dealt  with  the  defendant  Thursby 's  application 
on  its  merits  and  has  made  an  order,  and  has,  in 
fact  decided  that  the  lease  has  not  merged.  The 
plaintiffs  deliberately  determined  not  to  appeal 
from  this  decision;  and  in  my  judgment  they  are 
estopped  by  tbe  proceedings  in  the  Bankruptcy 
Court,  and  cannot  have  thefmerits  tried  over  again 
in  this  court.  I  may  add  that  even  if  the 
plaintiffs  were  entitled  to  have  the  matter 
decided  again  on  the  merits,  my  judgment 
would  be  that  the  lease  was  subsisting  at  the  date 
of  the  bankruptcy  petition  and  bad  not  merged  in 
the  inheritance.  The  law  as  to  merger  is  summed 
up  by  Cozens-Hardy,  L.J.  in  Capital  and  Countiet 
hank  v.  Rhode*  (1903)  1  Ch.  631,  at  pp.  652-653). 
He  says.-  "The  courts  of  equity  .  .  .  had 
regard  to  the  intention  of  the  parties,  and,  in  the 
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absence  of  any  direct  evidence  of  intention,  they 
presumed  that  merger  was  not  intended,  if  it  was 
to  the  interest  of  the  party,  or  only  consistent  with 
the  duty  of  the  party,  that  merger  should  not 
take  place.  .  .  .  A  court  of  equity  had  regard 
to  the  intention  of  the  parties,  to  the  duty  of 
the  parties,  and  to  the  contract  of  the  parties,  in 
determining  whether  a  term  was  to  be  treated  as 
merged  in  the  freehold."  Since  the  Judicature 
Act,  if  there  would  hare  been  no  merger  in  equity, 
there  is  now  no  merger  at  law.  In  my  opinion  it 
was  for  the  benefit  of  Mil  ward  that  the  term 
should  not  merge  upon  the  conveyance  of  the  free- 
bold  reversion.  Such  a  merger  would  have  fettered 
bis  own  dealing  with  the  property  he  had  just 
bought  If  there  was  no  merger  he  could  sell  it, 
mortgage  it,  or  otherwise  deal  with  it  as  he 
pleased  without  paying  off  the  mortgagee  of  the 
term  and  without  his  concurrence.  Seeing  that 
the  timber  and  mines  were  reserved  to  the  rever- 
sioners when  the  lease  of  the  20th  Aug.  1880  was 
granted,  he  could  have  dealt  with  thoie  items 
without  the  concurrence  of  the  mortgagee  of  the 
term.  Again,  on  the  very  date  on  which  he 
obtained  a  conveyance  of  the  reversion— the  27th 
March  188J— he  signed  a  further  charge  indorsed 
on  the  mortgage  of  the  tarm  for  20002  ,  bringing 
op  the  whole  loan  on  the  term  to  8000Z.  There  is 
no  reference  to  the  freehold  reversion,  or  to  the 
term  being  merged  in  the  inheritance,  but  by 
further  charging  the  term  he  indicated  an  inten- 
tion of  keeping  it  subsisting.  The  subsequent 
dealings  by  Milward  with  the  property  clearly 
show  that  he  then  treated  the  t  Tin  as  atill  sub- 
sisting, and  the  parties  dealt  with  him  on  the 
footing  that  it  was  subsisting.  The  conveyance 
by  Milward  to  Farnham  of  the  1st  Aug.  18S5  is  a 
<»nveyance  of  the  reversion  expressly  subject  to 
and  with  the  benefit  of  the  term  created  by  the 
deed  of  the  20th  Aug.  1880.  The  conclusion  I 
have  come  to  is  that  it  was  for  the  benefit  of 
Milward,  and  it  was  the  intention  of  Milward  that 
Che  term  should  be  kept  alive.  The  result  is  that 
the  plaintiffs' claim  fails  and  substantial  justice 
is  done  between  the  parties.  The  plaintiffs 
advanced  8000/.  on  a  leasehold  interest,  whioh,  it 
now  appears,  is  of  no  value,  and,  having  declined 
to  accept  the  lease  subject  to  rent  and  covenants, 
they  now  Lave  no  security  for  their  money.  But 
they  oould  have  had,  if  they  had  wished,  the  whole 
estate  and  interest  of  the  bankrupt  in  the  lease. 
They  do  not  gain  the  windfall  which  they  hoped 
had  fallen  to  their  lot.  On  the  other  hand,  the 
defendant  Thursby,  who  bought  the  freehold  for 
6000/.,  free  from  incumbrance,  does  not  suffer  the 
injustice  of  having  a  first  mortgage  for  8000/. 
charged  upon  the  premises  in  priority  to  his 
interest.   The  action  is  dismissed  with  cost*. 

Solicitors:  Robin*,  Hay,  Watert,  and  Hay ; 
Uadley  and  Dain, 


April  27,  28,  29,  and  May  8. 
(Before  Swiwfkk  Eadt,  J.) 
Haeris  v.  Flower  and  Sons,  (a) 
Bight   of    way  —  Abandonment  —  Non-user  — 

Excessive  user. 
In  1891  certain  premise*  were  conveyed  to  Jtf., 
together  with  a  right  of  way  over  land  coloured 
yellow  on  the  plan  on  the  deed.     The  land 
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coloured  yellow  wa$  subsequently  conveyed  to  J., 
who  covenanted  to  permit  the  u$e  of  the  right  of 
way.  M.  owned  other  adjoining  premises,  and 
erected  astembly  rooms  partly  on  the  land  to 
which  there  was  a  right  of  way  and  partly  on 
the  adjoining  premises.  The  licensing  magis- 
trates objected  to  a  gateway  opening  on  the 
right  of  way,  but  in  1892  a  wall  was  built 
with  an  opening  for  a  gateway  6ft.  9in.  wide, 
this  opening  being  temporarily  closed  with 
sliding  scaffold  boards.  In  1894  the  heredita- 
ments formerly  belonging  to  il.  were  sold  to 
F,  together  with  the  right  of  way,  and  in 
December  of  that  year  the  scaffold  boards  were 
removed  to  enable  building  material  to  be  taken 
along  the  right  of  way.  In  1896  a  further  appli- 
cation to  the  magistrates  to  allow  gates  to  be 
placed  at  the  gateway  was  refused,  and  the 
magittratet  insittedon  the  gateway  being  bricked 
up.  In  1893  the  premises,  together  with  the 
right  of  way,  were  conveyed  to  0.  3f.  In  1903 
an  opening  was  made  in  the  wall  and  a  gate 
Aft.  4in.  wide  placed  there,  and  materials  for 
altering  the  premises  were  conveyed  along  the 
right  of  way.  The  only  access  to  the  building, 
at  the  rear  of  the  assembly  rooms,  was  over  the 
right  of  way. 

The  present  owners  of  the  land  coloured  yellow 
claimed  that  the  right  of  way  had  been  aban- 
doned, or,  if  not,  as  it  was  used  to  buildings  not 
uholly  erected  on  the  dominant  tenement,  that  the 
user  was  excessive.  They  brought  an  action 
against  G.  M.  and  his  mortgagees  claiming  to 
restrain  the  use  of  the  right  of  way. 

Held,  (1)  thai  there  had  been  no  abandonment  of 
the  right  of  way  i  (2)  that  the  user  was  bona  fide, 
although  a  portion  of  the  building  extended 
beyond  the  boundary  of  the  land  entitled  to 
the  right  of  way  ;  and  (3)  that  the  mortgagees 
were  not  necessary  or  proper  parties  to  the 
action. 

Actios. 

Both  the  plaintiff  and  the  defendants  derived 
title  from  the  London,  Chatham,  and  Dover 
Railway  on  the  occasion  of  that  company's 
selling  certain  surplus  lands  in  1891.  The  con- 
veyance to  the  defendants'  predecessor  in  title, 
William  Murrin,  was  dated  the  1st  July  1391 ;  it 
comprised  certain  freehold  hereditaments  then 
known  as  No.  SO,  Royal-hill,  Greenwich,  coloured 
pink  on  the  plan  on  that  deed,  together  with  a 
light  of  way  over  certain  land  coloured  yellow  and 
brown  on  that  deed.  The  grant  of  the  right  of 
way  was  in  the  following  terms : 

The  company  do  busby  grant  unto  the  said  William 
Morris,  his  hairs  and  assigns,  fall  and  free  right  and 
liberty,  ir.  common  with  the  owner  and  occupier  for  the 
time  being;  of  the  messages  and  hereditaments  known 
as  No.  90,  Royal-hill,  aforesaid,  of  ingress,  egress,  and 
repress,  passage,  and  way,  into  and  upon  the  said 
hereditament*  and  promises  hereby  conveyed  or  intended 
so  to  be,  from  a  oertain  street  called  Prior-street,  and 
situate  la  the  parish  of  Greenwich  aforesaid,  over  and 
npon  certain  lands,  hereditaments,  and  premises,  mors 
particularly  delineated  sad  described  in  the  said  plan 
drawn  in  the  margin  of  these  presents  and  therein 
coloured  yellow  and  brown,  bat  so,  nevertheless,  as  not 
to  obstruct  or  interfere  with  the  occupation  or  enjoy- 
ment of  the  said  me&su aires  and  hereditaments,  No.  90, 
Royal -hill,  aforesaid. 

The  land  coloured  yellow  was  subsequently— 
namely,  on  the  13th  July  1891— conveyed  to  the 
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plaintiff's  predecessor  in  title,  John  Jennings; 
and  the  conveyance  contained  a  covenant  by  him 
for  himself,  his  heirs  and  assigns,  that  he  would 
at  all  times  allow  the  company,  their  successors 
and  assigns,  and  the  owner  and  occupier  for  the 
time  being  of  the  messuage  and  hereditaments 
known  as  No.  80,  Royal-hill,  full  and  free  right 
and  liberty  of  ingress,  egress,  regress,  passage,  and 
way  over  and  upon  the  yellow  land.  The  land 
coloured  brown  was  retained  by  the  company.  The 
right  of  way  here  in  dispute  was  over  the  yellow 
land.  'When  William  Murrin  purchased  No.  80. 
Royal-hill,  in  1891,  he  waB  already  the  owner  of 
the  Prince  Albert,  No.  72,  Royal-hill,  including 
certain  land  at  the  rear,  and  this  land  in  the  rear 
(which  was  coloured  blue  on  the  conveyance 
hereinafter  referred  to  of  the  13th  Nov.  1894) 
adjoined  at  the  rear  the  rear  portion  of  No.  80, 
Royal-hill ;  but  Noe.  72  and  80  were  separated  by 
intervening  houses  on  the  frontage  toRoyal-hill. 
William  Murrin,  after  buying  No.  80,  determined 
to  build  certain  assembly  rooms  at  the  back  of 
the  Prince  Albert,  partly  on  the  pink  land  (which 
formed  part  of  No.  80/  and  partly  on  the  blue 
land  (which  formed  part  of  No.  72).  He  sub- 
mitted plans  to  the  licensing  magistrates,  which 
had  been  prepared  by  Mr.  Henry  Roberts,  an 
architect  and  surveyor  of  Lewisham,  and  these 
plans  showed  a  proposed  gateway  in  the  side  wall 
of  the  premises,  leading  from  the  back  of  the 
house  Jio.  80  to  the  yellow  land  and  thence  to 
Prior-street,  thus  giving  the  premises  a  back 
entrance.  The  magistrates  attended  and  viewed 
the  premises  on  tho  21st  July  1891,  and  were 
attended  by  Mr.  Henry  Roberts.  They  objected 
to  the  proposed  gateway  and  said  that  they  could 
not  allow  any  opening  in  the  wall,  leading  from 
the  licensed  premises  to  another  street.  Mr. 
Roberts  tried  to  obtain  permission  for  a  gate  for 
coals  and  dust,  but  the  magistrates  said,  "No; 
not  even  for  private  purposes,  lest  it  might  be 
used  by  the  public."  The  plan  was  then  altered 
so  as  to  omit  the  proposed  gateway,  and  was 
passed  by  the  magistrates  and  initialled  by  the 
chairman  on  the  25th  Aug.  1891.  The  new  build- 
ings were  commenced  and  proceeded  with;  but 
monetary  difficulties  arose,  and  the  works  were 
stopped  in  Aug.  1892.  At  this  date  the  roof  was 
on,  and  the  building  'partly  plastered  ;  but  the 
cross-wall  (in  which  Murrin  had  wished  to  leave  a 
gateway)  was  not  built.  The  materials  for  the 
new  building  had  been  brought  along  the  right  of 
way.  An  agreement,  dated  the  20th  April  1892, 
was  entered  into  between  the  parties  relating  to 
this  matter ;  but  as  it  was  expressed  to  be  "  with- 
out prejudice  to  the  respective  rights  of  the  said 
parties  over  the  said  road,  as  per  conditions  of 
sale  under  which  the  said  parties  hold  their  land," 
nothing  turned  on  it.  William  Murrin  then 
conveyed  hia  premises  to  Messrs.  Parker  and 
Thomas ;  and  in  March  1894  they  instructed  Mr. 
G.  G.  Pye  to  prepare  plans  for  the  com- 
pletion of  the  buildings — that  was,  the  assembly 
rooms — and  the  reconstruction  of  the  interior 
of  the  Prince  Albert.  The  contract  waB  signed 
in  June  1894,  and  the  works  completed  in 
Nov.  1894.  The  cross-wall  was  built,  and,  not- 
withstanding the  view  taken  by  the  licensing 
magistrates,  an  opening  was  left  for  a  gateway 
6ft.  9in.  wide,  as  the  owners  were  desirous  of 
retaining  this  back  entrance,  if  it  could  be  managed. 
The  opening  so  left  in  the  brickwork  was  tempo- 


rarily closed  by  means  of  some  sliding  scaffold 
boards.  On  the  10th  Nov.  1894  Messrs.  Parker 
and  Thomas  sold  and  conveyed  to  Mrs.  Flight  the 
house.  No.  80,  Royal-hill,  with  a  portion  of  the 
pink  land  at  the  rear,  but  not  extending  to  the 
railway  wall,  and  granted  ber  a  right  of  way  out 
at  the  back  to  Prior-street,  but  in  common  with 
the  owner  and  occupier  for  the  time  being  of  the 
messuage  known  as  the  Prince  Albert.  The 
plan  on  that  conveyance  showed  the  Prince  Albert 
as  including  the  assembly  rooms  built  at  the  rear. 
On  the  13th  Nov.  1894  Messrs.  Parker  and  Thomas 
conveyed  to  the  London  and  Manchester  Indus- 
trial Assurance  Company  Limited  the  Prince 
Albert,  including  the  completed  assembly  rooms, 
together  with  a  right  of  ingress,  egress,  and 
regress  over  the  way  in  the  rear  to  and  from 
Prior-street.  In  Dec.  1894  the  sliding  boards 
closing  the  opening  in  the  wall  were  removed  to 
enable  Mr.  Comber,  the  builder,  to  take  away  some 
building  plant  through  the  opening,  and  this  was 
afterwards  closed  again  by  replacing  the  sliding 
boards.  In  July  1896  Mr.  G.  G.  Pye,  on  the 
instructions  of  the  freeholders  of  the  Prince 
Albert,  made  a  further  attempt  to  obtain  the 
sanction  of  the  magistrates  to  an  entrance  at  the 
rear.  He  prepared  a  plan  showing  an  intended 
pair  of  gates,  to  be  placed  where  the  sliding 
boards  Btill  were.  He  attended  before  the  magis- 
trates and  supported  the  application  on  the  17th 
July  1896,  but  the  application  was  refused ;  and, 
moreover,  the  magistrates  then  required  that  the 
opening  in  the  wall  should  be  bricked  up;  and  this 
was  done.  Swinfen  Eady,  J.  held  that  down  to 
this  date  William  Murrin  and  the  persons  deriving 
title  through  him  not  only  had  not  shown  any 
intention  of  abandoning  their  right  of  way,  but 
'..ad  evinced  their  determination  to  retain  it.  On 
the  16th  Feb.  1898  the  Prince  Albert,  including 
both  the  pink  and  the  blue  land,  was  conveyed  to 
the  defendant  George  Robert  Murrell,  and  the 
conveyance  contained  an  express  grant  of  ingress, 
egress,  and  regress  into  and  upon  the  premises 
coloured  pink  on  the  plan  from  and  to  Prior- 
street.  In  the  summer  of  1898  the  defendant 
Murrell  again  altered  the  Prince  Albert,  as  Bhown 
by  a  plan  marked  "  W.E.S.  L"  All  openings 
between  the  front  portion  and  the  rear  portion  of 
the  Prince  Albert  were  closed  with  brickwork, 
both  on  the  ground  floor  and  the  first  floor,  and 
all  communication  between  the  front  portion  and 
the  rear  portion  entirely  severed,  and  the  licence 
confined  to  the  front  portion.  An  opening  was 
made  in  the  cross-wall  in  or  about  June  1903 
and  a  gate  about  4ft.  4in.  wide  placed  there,  and 
all  the  materials  for  the  alteration  were  brought 
along  the  right  of  way  and  through  that  gate. 
At  the  present  time  the  only  access  to  the 
building  at  the  rear  of  the  Prince  Albert  was 
along  the  right  of  way.  The  plaintiff  alleged 
that  the  defendants  had  lost  the  right  of  way  by 
abandonment,  and  asked  that  they  should  be 
restrained  from  using  the  right  of  way  as  a  means 
of  access  to  a  factory  and  premises  which  at  one 
time  formed  part  of  the  licensed  premises  known 
as  the  Prince  Albert. 
Micklem,  K.C.  and  Jvl  Edward*  for  the 

flaintiff. — Although  mere  non-user  from  1894  to 
903  would  not  be  enough  to  prove  abandonment, 
here  something  was  done  preventing  the  enjoy- 
ment of  the  easement,  and  indicating  to  other 
people  that  the  easement  had  been  abandoned. 
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[Swinfbn  Eady,  J. — Merely  blocking  up  tempo- 
rarily is  Dot  aa  abandonment.  If  there  was  a  right 
of  way  under  an  archway,  it  might  be  necessary, 
to  block  the  right  of  way,  to  rebuild  the  archway.] 
Erecting  a  blank  wall  is  an  abandonment  of  a 
right  to  ancient  light : 

Moore  t.  Ratcton,  3  B.  &  C.  332. 

It  mast  also  be  an  abandonment  of  a  right  of  way. 
There  is  evidence  of  an  intention  to  abandon  or 
renounce  the  right  of  way  : 

Reg.  v.  Chorlry,  12  Q.  B.515,  pp.  518,  510. 

In  any  event  the  right  of  way  has  been  need 
excessively,  and  imposes  a  greater  burden  on  the 
plaintiff's  land  than  is  imposed  by  the  conveyance 
of  the  1st  July  1891.  As  it  is  practically  impos- 
sible to  separate  the  lawful  from  the  excessive 
user,  the  right  of  way  cannot  be  used  at  all. 

Theobald,  K.C.  and  Hodge  for  the  mortgagees. 
— The  mortgagees  are  not  necessary  or  proper 
parties  to  the  action.  They  are  not  parties  to 
the  contract  under  which  the  works  are  executed ; 
all  they  have  done  iB  to  advance  money  to  Murrell 
to  enable  him  to  effect  alterations  in  the  premises. 
They  have  never  claimed  any  right  of  way  over 
the  land  in  question. 

Eve,  K.C.  and  MarUlli  for  the  defendant 
Murrell. — There  has  been  no  abandonment  of  the 
ri^ht  of  way;  there  has  been  mere  non-user  for  a 
short  time  to  comply  with  the  wishes  of  the 
licensing  magistrates.  The  grant  of  a  private  way 
to  a  particular  place  cannot  be  restricted  to  the 
use  required  at  the  time  of  the  grant : 

Fineh  v.  Great  Western  Railway  Company,  41  L.T. 

K«p.  731 ;  5  Ex.  Div.  254  : 
United  Land  Company  r.  Great  Eattern  Rail"  ay 

Company,  33  L.  T.  Bap.  292 ;  L.  Ksp.  10  Ch. 

586; 

Neuxomen  v.  Coulton,  36  L.  T.  Ksp.  385 ;  5  Ch. 
Div.  133. 

Micklem,  K.C.  replied.  *  „  „  j 

r  Cur.  adv.  vult. 

May  7.— Swinken  Eady,  J.,  after  stating  the 
facts,  said: — Upon  these  facts  the  plaintiff,  who 
in  1898  purchased  Primrose  Villa,  which  is  built 
upon  part  of  the  land  comprised  in  the  convey- 
ance to  John  Jennings  of  the  13th  July  1891, 
contends  that  the  defendant  Murrell  and  Messrs. 
Flower  and  Sons,  his  mortgagees,  or  their  prede- 
cessors in  title,  have  abandoned  the  right  of  way 
granted  by  the  London,  Chatham,  and  Dover 
Railway  Company  by  the  deed  of  the  1st  July 
1891.  It  is  necessary  to  consider  whether  there 
has  been  any  intention  to  abandon  or  renounce 
the  right  by  William  Murrin  or  any  person  claim* 
ing  through  him.  As  was  said  by  Lord  Den- 
man,  in  delivering  the  judgment  of  the  Court  of 
♦Queen's  Bench  in  Reg.  v.  Chorley  (12  Q.  B.,  at 
p.  519),  it  is  not  so  much  the  duration  of  the 
cesser  to  use  an  easement  as  the  nature  of  the  act 
done  by  the  grantee  of  the  easement  and  the 
intention  which  it  indicates  which  are  material 
for  the  consideration  of  the  jury.  Again,  in  the 
case  in  the  Privy  Council  of  James  v.  Stevenson 
m  L.  T.  Rep.  539 ;  (1893)  A.  C.  I<i2),  Sir  Edward 
Ery  said  (at  p.  167)  that  whether  a  right  of  way 
baa  been  abandoned  or  not  was  a  question  of 
intention,  to  be  decided  upon  the  facts  of  each 
particular  case.  In  the  present  case  I  am  clearly 
of  opinion  that  William  Murrin  and  his  successors 
in  title,  owners  of  the  pink  lands,  have  never 


abandoned  and  never  had  the  slightest  intention 
of  abandoning  any  portion  of  the  right  of  way 
granted  by  the  deed  of  the  1st  July  1891.  On 
the  contrary,  they  have  persevered  in  an  attempt 
to  induce  the  magistrates  to  allow  them  to  use 
the  back  entrance  even  when  the  premises  were 
licensed,  and  they  only  bricked  up  the  wall  when 
absolutely  required  to  do  so  by  tne  magistrates, 
reopening  it  again  directly  the  rear  portion  was 
structurally  separated  from  the  licensed  premises. 
The  cross-wall  was  not  even  built  at  the  extremity 
of  the  defendants'  land,  but  a  strip  of  the  defen- 
dants' land  intervened  between  the  wall  and  the 
right  of  way,  and  the  only  access  to  this  strip  was 
over  the  right  of  way.   The  cesser  of  the  user, 
from  July  1896  to  June  1903,  which  was  merely 
to  comply  with  the  imperative  requirements  of 
the  magistrates,  has  been  fully  explained  by  the 
evidence,  and  was  without  any  intention  whatever 
of  abandoning  the  easement.   The  easement  has 
not,  in  my  judgment,  been  abandoned.   It  was 
then  urged  that  the  defendants'  predecessors,  by 
building  the  assembly  rooms  at  the  back  of  the 
Prince  Albert  and  so  adding  them  on  to  licensed 
premises,  had  made  such  a  substantial  alteration 
in  the  original  object  of  the  right  of  way  as  to 
extinguish  the  easement ;  also  that,  as  the  rear 
building  (now  proposed  to  be  used  IIS  11  factory)  has 
been  erected  partly  on  the  pink  land  and  partly  on 
the  blue,  the  user  of  the  right  of  way  as  a  means 
of  access  to  the  factory  would  be  excessive,  and 
would   constitute   a  greater  burden  than  is 
imposed  on  the  land  of  the  plaintiff  by  the 
indenture  of  the  1st  July  1891,  and  an  injunc- 
tion was  claimed  to  restrain  the  user  of  the 
right  of  way  as  a  passage  to  the  factory  or  any 
part  of  it.   The  case  of  Finch  v.  Great  Western 
Railway  Company  (ubi  tup.)  established  that 
where  there  is  an  espress  grant  of  a  private  right 
of  way  to  a  particular  place,  to  the  unrestricted 
use  of  which  the  grantee  of  the  right  of  way  is 
entitled,  the  grant  is  not  to  be  restricted  to  access 
to  the  land  for  purposes  for  which  access  would 
be  required  at  the  time  of  the  grant.   This  case 
followed  the  decisions  of  the  Court  of  Appeal  in 
United  Land  Company  v.  Great  Eastern  Railway 
Company  (ubi  tup.)  and  Ncweomen  v.  Coulton  (ubi 
tup.).   In  the  former  case  Mellish,  L. J.  stated  that 
when  a  right  of  way  is  created  by  grant  it  must 
depend  on  the  proper  construction  of  the  grant 
whether  the  right  of  way  is  to  be  used  for  all 
purposes,  or  for  only  limited  purposes,  and  that 
if  there  is  no  limit  in  the  grant  the  way  may  be 
used  for  all  purposes.   In  the  subsequent  case  of 
Newcomen  v.   Coulton  (ubi  tup.)  Malins,  V.C. 
(5  Ch.  Div.,  p.  139)  referred  to  the  decision  in 
United  Land  Company  v.  Great  Eattern  Railway 
Company  (ubi  tup.)  in  the  following  terms  :  "  U 
there  is  any  other  case  to  refer  to,  1  think  it 
is  the  case  of  United  Land  Company  v.  Great 
Eattern  Railway  Company  (ubi  tup.),  which  I 
decided  originally,  and  which  was  affirmed  on 
appeal.    What  was  the  case  there  'f   There  was  a 
piece  of  land  which,  at  the  time  of  the  grant  of 
right  of  way,  was  used  for  agricultural  pur- 
poses, and  which  it  was  in  tne  last  degree 
improbable  would  ever  be  used  for  any  other 
purpose,  because  it  did  not  at  that  time  seem  to 
be  adapted  for  any  other  purpose.  But  in  progress 
of  time  it  was  found  expedient  to  build  on  that 
land.   There  was  a  rigut  of  way  over  a  railway, 
and  this  argument  was  again  used,  that  the  right 
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of  way  was  only  a  right  of  way  for  the  purpose 
for  which  the  land  was  need  at  tbe  time  the  right 
of  way  was  granted.  I  took  a  wider  view  of 
the  case.  I  decided  it  meant  a  right  of  way  for 
all  purposes  for  which  the  land  could  he  lawfully 
used  in  all  time,  and  my  decision  on  that  subject 
was  affirmed  on  appeal."  The  Vice-Chancellor 
then  proceeded  to  deal  with  the  way  in  dispute  in 
Newcom  c»t.  CouUon  (ubi  tup),  which  was  a  right 
of  way  set  out  under  an  inclosure  award,  and  held 
that  it  was  a  right  of  way  over  those  lands  for  all 
purposes  to  which  it  could  be  applied— a  right  of 
way  to  be  used  in  the  most  beneficial  manner  in 
which  such  right  of  way  could  be  used  for  tbe  time 
being.  This  decision  was  affirmed  on  appeal.  In 
accordance  with  these  decisions  I  determine  that 
the  right  of  way  granted  in  general  terms  to  the 
defendants'  predecessors  in  title  has  not  been 
extinguished  by  the  alterations  made  in  the  domi- 
nant tenement.  In  the  present  case  about  two 
third  parts  of  the  factory,  including  the  entrance 
doorway,  stand  upon  the  pink  land,  and  the 
remaining  third  is  upon  the  blue  land,  and  in  my 
opinion  the  defendants  cannot  be  restrained  from 
rising  the  right  of  way  as  a  means  of  access,  and 
indeed  the  only  means  of  access,  to  the  factory, 
because  baring  entered  by  the  doorway  they  may 
pass  to  another  portion  of  the  building  erected 
on  the  blue  land.  They  are  using  the  right  of  way 
bond  fide  for  tbe  purpose  of  access  to  the  pink 
land  and  to  the  building  thereon,  and  none  the 
less  so  because  a  portion  of  the  building  extends 
beyond  the  boundary  of  the  pink  land.  This  fact 
distinguishes  the  present  case  from  Skull  v. 
Glenutcr  (9  L.  T.  Rep.  768;  16  C.  B.  N.  S.  Sl\ 
which  was  observed  upon  by  Mr.  Justice  Stephen 
in  Finch  v.  Great  Wettern  Railway  Company  (ubi 
tup.).  The  result  is  that  the  action  fails  and 
must  be  dismissed  with  costs.  I  may  add  that 
in  any  case  the  defendants  Flower  and  Sons  were 
not  necessary  or  proper  parties  to  the  action. 
They  are  mortgagees  of  Murrell,  but  they  have  not 
entered  into  possession.  Tbey  are  not  any  paities 
to  the  contract  under  which  the  work  was  executed 
of  structurally  separating  the  back  portion  of  the 
building  from  the  front  portion  and  bringing  the 
building  materials  along  the  way;  they  only 
advanced  tbe  money  to  Mnrrell  to  enable  him  to 
complete  the  alterations,  and  I  entirely  accept 
and  believe  Mr.  Pothecary's  statement  that  he  did 
not  tell  Mr.  Hoare  or  lead  him  to  believe  that  he 
was  claiming  any  right  of  way  on  behalf  of 
Messrs.  Flower  and  Sons;  he  said  that  Messrs. 
Flower  and  Sons  were  only  mortgagees,  and  he 
produced  and  discussed  the  draft  conveyance  to 
Mr.  Murrell  dated  the  16th  Feb.  1898,  and  said 
that  Mnrrell  had  a  right  of  way  over  the  land 
in  question.  Mr.  Pothecary's  clerk  at  the  pre- 
vious interview  seems  to  have  said  that  Murrell 
was  a  man  of  straw,  and  this  probably  explains 
tbe  reason  why  the  plaintiff  determined  to  make 
Messrs.  Flower  and  Sons  defendants  as  well  as 
Mr.  Murrell. 
Solicitors:  Edwin  Shallett ;  Pothecxry  and  Co. 


KING'S  BENCH  DIVISION. 
Friday,  March  4. 
(Before  Lord  Alyebstone,  U.J.,  Kennedy  and 

ClI  ANNELL,  J  J.  J 

Touch  (app.)  r.  Hopkins  (resp.).  (a) 

Metropolit  —  Smoke  from  tug  —  Xuitance  — 
"Chimney  "  —  Prohibition  order  —  Specifying 
workt— Public  Health  [London]  Act  1891  (54 
<t  55  Vict.  c.  76),  st.  5  (4)  (5),  23,  24. 

The  funnel  of  a  tug  plying  to  and  fro  in  the 
river  Thame t,  within  the  juritdiction  of  the 
port  tanitary  authority  of  London,  it  a 
"chimney"  within  tect.  21  (b)  of  the  Public 
Health  (London)  Act  1891. 

If  a  court  of  tummary  juritdiction  maket  a  pro- 
hibition  order  under  sect.  5  of  the  Public 
Health  (London)  Act  1891,  *uch  order  need  not 
tpecify  the  workt  to  be  done  by  the  perton 
againtt  whom  the  order  it  made  if  in  the  opinion 
of  the  court  no  workt  could  be  done  to  prevent  a 
recurrence  of  the  nuxtance. 

Case  stated  on  on  information  preferred  by  the 
respondent  against  tbe  appellant  under  sect  24 
of  the  Public  Health  (London)  Act  1801  for  that 
on  tbe  24th  Aug.  1908,  on  the  Thames  and  within 
the  port  of  London,  upon  a  certain  vessel — to  wit, 
the  steamship  Richmond— the  following  nuisance 
existed  —  namely,  a  chimney  (not  being  the 
chimney  of  a  private  dwelling-house)  sending 
forth  smoke  in  such  quantity  as  to  ba  a  nuisance 
— and  that  the  appellant,  being  tho  owner  of  sncb 
vessel,  had  made  default  in  complying  with  s 
notice  served  under  such  section. 

Upon  the  hearing  of  the  information  the  fol- 
lowing facts  were  proved  or  admitted  by  the 
appellant : 

He  was  then  the  owner  of  a  steam-tag  known 
as  the  Richmond. 

On  the  25th  April  1903  a  notice  was  served 
upon  him  at  the  instance  of  the  port  sanitary 
authority  of  London,  a  copy  whereof  is  set  oat 
below. 

On  the  24th  Aug.  1903  the  steam- tag  was 
towing  six  barges,  and  was  proceeding  from 
below  the  Custom  House  to  Southwark  Bridge 
and  beyond,  within  the  jurisdiction  of  tbe  port 
sanitary  authority,  and  while  the  tug  was  pro- 
ceeding between  the  Custom  House  and  South- 
wark Bridge  there  was  being  sent  forth  from 
the  funnel  thereof  dense  black  smoke  for  the 
space  of  about  five  minutes  in  such  quantity  as 
to  be  a  nuisance. 

The  steam-tug  was  then  being  navigated  by  » 
master,  engineer,  and  crew  employed  by  the 
appellant,  who  was  not  on  board,  and  who  had 
no  personal  knowledge  of  such  emission  of  black 
smoke. 

The  steam-tug  did  not  stop  or  lie  up  at  any 
point  of  the  voyage  of  the  24th  Aug.,  but  was 
then  proceeding  to  Kingston-on-Thames,  where 
she  was  in  the  habit  of  lying  every  night.  The 
steam-tug  was  employed  throughout  the  day  in 
plying  for  hire  as  a  tug  between  Woolwich  and 
KingBton-on-Thames. 

The  engines  and  boilers  on  board  the  steam- 
tug  were  of  modern  construction  and  of  the  best 
known  type  of  marine  engines  and  boilers,  and 
were  constructed  as  to  consume  as  far  as  possible 
all  the  smoke  caused  therein,  having  regard  to 

(o)  fi«port«d  by  W.  »s  B.  iltasEBT.  Etq  ,  B*rrUter-*t-L«v. 


Digitized  by  Google 


July  23,  1904.] 


THE  LAW  TIMES. 


[Vol.  xc-678 


K.B.  Dit.] 


Tocqh  (app.)  r.  Hopkiss  (reep.). 


[K.B.  Div. 


the  funnel  being  a  short  one,  and  adapted  for 
passing  under  bridges  at  high-water  level  by 
hinging  backwards  nearly  to  deck  level. 

The  appellant  bad  given  strict  instructions  to 
bis  servants  to  prevent,  as  far  as  possible,  the 
production  of  black  smoke  on  the  steam-tug,  and 
Kood  Welsh  steam  coal  procured  by  the  appel- 
lant was  burnt  on  board,  and  the  furnaces  of  the 
tug  had  been  freshly  stoked  with  such  coal  at 
about  opposite  the  Custom  House  on  the  24th 
Aug.,  and  from  three  to  four  minutes  was  not 
an  unreasonable  time  to  allow  the  fresh  fuel  to 
cease  emitting  black  smoke  on  such  a  vessel . 

The  emission  of  smoke  from  the  funnel  cf  the 


tag  could  have  been  prevented  by  the  fire  being 
kept  bright  by  frequent  and  careful  stoking  or  by 
the  me  of  steam  coal. 


Upon  the  above  facts  it  was  contended  by  the 
appellant :  (I)  that  sect.  24  of  the  Public  Health 
(London)  Act  1891  was  inapplicable  to  a  steam- 
tug  8uoh  as  the  Richmond  while  plying  to  and  fro 
on  the  river  Thames  as  described  above ;  (2)  that 
the  Richmond  on  the  24th  Aug.  was  not  a  vessel 
lying  within  the  district  of  the  port  sanitary 
authority  within  the  meaning  of  art.  3  of  an 
order  of  the  Local  Government  Board,  dated 
the  25th  March  1892,  and  made  under  sect.  112  of 
the  Public  Health  (London)  Act  1891 ;  (3)  that  if 
by  reason  of  such  order  of  the  Local  Government 
Board  the  sect  24  of  the  Public  Health  (London) 
Act  1891  was  applicable  to  a  vessel  used  as  the 
steam-tug  was  being  used  on  the  24th  Aug.  1903, 
then  the  proceedings  under  such  section  should 
have  been  taken  against  the  master  of  the  vessel 
and  not  against  the  appellant;  (4)  that  pro- 
ceedings in  respect  of  smoke  from  vessels  plying 
on  the  river  Thames  could  only  be  taken  under 
the  provisions  of  sect.  23  of  the  Public  Health 
(London)  Act  1891. 

On  behalf  of  the  respondent  it  was  contended  : 
(1)  that  the  funnel  of  the  steam-tug  was  a 
"  chimney  "  within  the  meaning  of  that  expression 
in  sect  21  (b)  of  the  Public  Health  (London)  Act 
1891 ;  (2)  that  the  alleged  nuisance  arose  owing 
to  the  appellant  not  having  used  anthracite  coal 
in  the  furnaces  of  the  tug  and  from  the  coal 
that  was  used  having  been  carelessly  and  im- 
properly stoked ;  (3)  that  the  appellant  was  liable 
for  the  acts  of  his  servants  and  was  a  person  by 
whose  act,  default,  or  sufference  the  nuisance 
arose ;  (4)  that  the  magistrate  had  a  discretion  as 
to  whether  or  not  he  specified  on  the  prohibition 
order  any  works  to  be  done  by  the  appellant  to 
prevent  the  recurrence  of  the  nuisance,  and  that 
it  was  for  him  to  determine  whether  or  not  it 
was  desirable  to  do  so. 

His  attention  was  called  to  the  case  of  Weeks 
v.  King  (15  Cox  C.  C.  733  ;  49  J.  P.  704). 

The  magistrate  found  as  a  fact  that  the  funnel 
of  the  steam-tug  was  a  chimney  within  the  mean- 
ing of  6ect.  24  of  the  statute  and  that  black  smoke 
hud  been  sent  forth  from  it  in  such  quantities 
as  to  be  a  nuisance  at  the  place  and  time  and  on 
the  day  mentioned  in  the  information.  He  also 
found  as  a  fact  that  no  works  that  could  be 
ordered  would  cure  the  alleged  nuisance,  but  that 
it  was  a  question  of  stoking  with  proper  fuel,  and 
that  if  a  bright  fire  were  kept  up  by  frequent  and 
careful  stoking  the  nuisance  could  be  prevented. 
He  was  of  opinion  tbat  the  information  had  been 

Eroperly  laid  under  sect  24  (6)  of  the  Public 
fealth  (London)  Act  1391  and  that  the  appellant 


was  a  pnrson  by  whose  act  default  or  sufferance 
the  nuisance  arose,  and  he  overruled  the  conten- 
tions of  the  appellant  and  convicted  him  of  the 
nuisance  alleged  in  the  information  and  made  an 
order  upon  him  prohibiting  the  recurrence  of  the 
nuisance. 

The  appellant,  after  the  magistrate  had  con- 
victed him  as  above-mentioned,  required  him  on 
making  the  prohibition  order  against  him  under 
sect.  5,  sob- Beets.  4  and  5,  of  the  Public  Health 
(London)  Act  1891,  to  specify  therein  the  work* 
to  be  executed  by  him  for  the  purpose  of  pre- 
venting the  recurrence  of  the  nuisance,  but  the 
magistrate  refused  to  specify  any  works  in  the 
order,  because  it  was  not,  in  his  opinion,  desirable 
to  do  so,  because  there  was  no  question  of  works 
here  involved,  but  only  a  question  of  careful  and 
skilful  stoking  with  proper  fuel. 
The  notice  referred  to  above  was  as  follows : 
Take  notioa  that  under  the  provisions  of  the  Public? 
Health  (Loudon)  Aot  1801  tbe  port  unitary  authority 
of  tbe  port  of  London,  being  satisfied  of  tbe  existence 
of  a  nuisance  on  tbe  above-mentioned  vetsal,  arising 
from  ft  ohimney— to  wit,  tbe  funnel  of  tbe  boiler  f ornaoo 
on  tbe  sftid  vessel  (not  being  the  chimney  of  a  privato 
dwelling-house)  sending  forth  bUok  amoke  in  snob 
quantity  as  to  be  a  nuisance — do  hereby  require  you, 
within  forty-eight  hours  from  the  service  of  thie  notice, 
to  abate  tbe  same,  and  to  execute  snob  works  and  do- 
such  things  as  may  be  necesaary  for  that  purpose,  and 
to  do  what  is  neoetsary  for  preventing  the  recurrence 
of  the  said  nuieanoe.  If  you  make  default  in  complying 
with  the  requisitions  of  thie  notice  within  tbe  time 
above  specified  a  summons  will  be  issued  requiring 
your  attendance  before  a  potty  sessional  court  to  answer 
a  complaint  which  will  be  made  for  tbe  purpose  of 
enforcing  tbe  abatement  of  tbe  said  nuisance  or  pro- 
hibiting the  recurrence  thereof,  or  both,  and  for  re- 
covering the  coats  and  penalties  that  may  be  inourred) 
thereby.— Dated  25th  April  1903.— Jambs  Bell,  Town 
Clerk. 

By  sect.  5  of  the  Public  Health  (London)  Aci 
1891  (54  Si  55  Vict  c.  76) : 

(1)  If  either — (a)  the  person  on  whom  a  notice  to 
abut«  a  nuisance  has  been  served  as  aforesaid  makes 
default  in  complying  with  any  of  the  requisitions 
thereof  within  the  time  specified,  or  (b)  the  nuisance, 
although  abated  tineo  the  servioe  of  the  notice  is,  in  tbo 
opinion  Of  the  sanitary  authority,  likely  to  recur  on  tbe 
same  premises,  tbo  sanitary  authority  shall  mako  r> 
comphiiut,  and  the  petty  sessional  court  bearing  the 
complaint  may  mako  on  such  person  a  summary  order 
(in  this  Aot  referred  to  as  a  nuisance  order).  (2)  A 
nuisance  order  may  be  an  abatement  order,  ft  prohi- 
bition order,  or  a  closing  order,  or  a  oombination  of 
such  orders.  (3)  An  abatement  order  may  require  a 
p»r«on  to  comply  with  all  or  any  of  the  requisitions  of 
the  notice  or  otherwise  to  abate  the  nuieanoe  within 
a  time  specified  in  tbe  order.  (4)  A  prohibition  order 
may  prohibit  tbe  reourrence  of  a  nuisance.  (5)  An 
abatement  order  or  prohibition  order  shall,  if  tho  person 
on  whom  tbe  order  is  made  no  requires,  or  tbe  court 
considers  it  desirable,  apooify  the  works  to  be  executed- 
by  such  person  for  tbe  purpose  of  abating  or 
the  recurrence  of  the  nuisance. 

And  by  sect.  23 : 

(3)  Every  steam  engine  and  furnace  used  in  the 
ing  of  any  steam  vessel  on  the  river  Thames  either  above 
London  Bridge  or  pljiug  to  and  fro  between  London 
Bridge  and  any  place  on  the  river  Thames  westward  of 
the  Nore  light,  shall  be  constructed  so  as  to  consume  or 
burn  the  amoke  arising  from  auoh  engine  and  furnace  ; 
and  if  any  each  steim  engine  or  furnace  ia  not  ao  con- 
structed, or  being  so  constructed  is  wilfully  or  nrgli- 
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ppnUy  need  so  that  the  f  moke  arising  therefrom  is  not 
effectually  consumed  or  burnt,  the  owner  or  matter  of 
•nob  ves»«l  shall  be  liable  to  a  fine  not  exoeeding  5(., 
and  on  a  seoond  conviotion  to  a  fine  of  10f.,  and  on 
every  snbeequfnt  conviction  to  a  fine  of  double  tbe 
amount  of  tbe  fine  imposed  on  tbe  last  preceding 
conviction. 

And  by  sect.  21 : 

(a)  Any  fireplace  or  furnace  whiob  doe§  not,  ai  far  as 
practicable,  consume  the  smoke  anting  from  the  com- 
bustible used  therein  and  which  is  used  for  working 
engine*  by  steam,  or  in  any  mill,  factory,  dye-bouse, 
brewery,  bake-house,  or  gaawork,  or  in  any  manufac- 
turing or  trade  process  whatsoever;  and  (t>)  any  chimney 
(not  being  the  chimney  of  a  private  dwelling-house) 
sending  forth  black  Binoke  in  »uch  quantity  a*  to  be  a 
nuiaanco  shall  be  nuisaneoe  liable  tj  be  dealt  with  urn. 
marily  under  this  Act,  and  the  provision*  of  the  Aot 
relating  to  those  nuisances  ehail  apply  accordingly : 
Provided  that  the  court  bearing  a  complaint  against  a 
person  in  respect  of  a  nuisance  arising  from  a  ti  replace 
or  furnace  which  does  not  consume  tbe  smoke  arising 
from  the  combustiblo  used  in  such  fireplace  or  fumao« 
•hsll  hold  that  no  noisanoe  is  created  and  diemi«8  tho 
complaint,  if  satisfied  that  such  fireplace  or  furnaoe  is 
oonstrnoted  in  such  manner  as  to  consume,  an  far  as 
practicable,  having  regard  to  the  nature  of  the  manu- 
facture or  trade,  all  smoke  arising  therefrom,  and  that 
snob  firepluco  or  furnace  has  been  carefully  attended  to 
by  the  person  having  tbe  charge  thereof. 

J.  A.  Hamilton,  K.C.  and  Bigham  for  tbe  apel- 
lant. — Sect.  24  does  not  refer  to  the  funnel  of  a 
steamboat  on  the  Thames  but  merely  applies  to 
a  chimney  in  the  ordinary  sense  of  the  word.  A 
case  like  the  present  comes  under  Beet.  23  (3). 
Further,  the  order  made  did  not  specify  the  works 
to  be  done  in  order  to  prevent  a  recurrence  of  the 
nuisanoe  which  it  should  have  under  Beet.  5  of  the 
Public  Health  (London)  Act  1*91.  The  mere 
fact  that  the  powers  and  duties  under  sect.  24  of 
the  Act  of  1891  are  assigned  to  the  port  sanitary 
authority  cannot  make  that  section  applicable  to 
the  funnel  of  a  steam  vessel  on  the  Thames. 

DanckwerU,  K.C.  and  R.  Cunningham  Olcn  for 
the  respondent. — The  order  assigning  to  the  port 
sanitary  authority  the  powers  of  an  ordinary 
sanitary  authority  under  the  Act  of  1891  provides 
that  any  vessel  lying  within  the  port  sanitary 
authority  shall  be  liable  to  their  jurisdiction  as  if 
it  were  a  house.  Sect.  24  deals  with  a  nuisanoe 
arising  from  smoke  and  sect.  23  deals  with  the 
construction  of  the  furnace.  They  therefore 
deal  with  different  matters,  and  sect.  24  applies  to 
a  nuisance  arising  from  the  smoke  of  a  vessel. 
With  regard  to  the  order  made  in  this  case,  if  no 
actual  works  are  necessary  they  need  not  be 
specified. 

Lord  Ataerstoxe,  C.J.  —  Notwithstanding 
the  very  ingenious  argument  of  Mr.  Hamilton 
and  the  observations  which  Mr.  Bigham  has  made, 
I  think  that  this  decision  was  right.  I  quite 
agree  with  them  that  the  order  of  the  Local 
Government  Board  of  the  25th  March  1892 
has  not  increased  the  responsibility  of  person* 
who  own  tugs  in  respect  of  nuisances  from  tugs 
or  ships,  it  merely  provided  that  the  port 
sanitary  authority  was  to  take  such  proceeding 
as  could  be  taken  under  the  Act  in  respect  of 
"  ships,  vessels,  boats,  waters,  or  persons  within 
their  jurisdiction."  and  it  includes  sect.  24  of  the 
Public  Health  (London)  Act  1891.  Whatever 
the  opinion  of  the  draftsman  may  have  been, 


the  mere  inclusion  in  that  order  would  not 
increase  the  responsibility  if  we  were  of  opinion 
that  sect.  24  could  not  apply  to  the  chimney  or 
funnel  of  a  steam-tug  plying  on  the  Thames.  The 
point  has  admitted  of  argument,  and  I  think 
there  is  some  ground  for  thinking  at  the  first 
blush  that  the  reading  of  sect.  24  wonld  indicate 
that  it  was  intended  to  apply  to  chimneys  on 
land  in  the  ordinary  sense  of  the  word,  but  when 
we  look  at  the  object  of  the  legislation,  and  certain 
expressions  in  sect.  24  itself,  I  think  any  such 
construction  would  be  too  narrow.  It  is,  as  far 
as  this  part  of  the  section  is  concerned,  essen- 
tially what  may  be  called  a  black  smoke  section 
— that  is  to  say,  it  is  a  section  which  provides 
that  "  any  chimney  (not  being  the  chimney  of  a 
private  dwelling-house)  sending  forth  black  is  moke 
in  such  quantity  as  to  be  a  nuisanoe  "  shall  be  a 
uuisance  liable  to  be  dealt  with  summarily. 
Sect.  23,  the  previous  section,  has  undoubtedly 
dealt  specifically  with  the  steam  engines  and  fur- 
naces used  in  the  working  of  steam  vessels  which 
were  being  worked  in  the  district  where  this  vess«l 
was  being  worked.  It  provides  that  they  "  shall  be 
constructed  so  as  to  consume  or  burn  the  smoke 
arifiing  from  such  engine  and  furnaoe ;  and  if 
such  steam  engine  or  furnace  is  not  so  constructed, 
or  being  so  constructed  is  wilfully  or  negligently 
lined  bo  that  the  smoke  arising  therefrom  is  not 
effectually  consumed  or  burnt,  the  owner  or 
master  oi  such  vessel  shall  be  liable  to  a  fine  not 
exceeding  51.,  and  on  a  second  conviction  to  a 
fine  of  102.,"  and  then  it  goes  on  :  "  Provided 
that  in  this  section  the  words  'consume  or  burn 
the  smoke'  shall  not  be  held  in  all  cases  to 
mean  consume  or  burn  all  the  smoke,'  and  the 
court  hearing  an  information  against  a  person 
may  remit  the  fine  if  of  opinion  that  such  person 
has  so  constructed  his  furnaoe  as  to  consume  or 
burn  as  far  as  possible  all  the  smoke  arising  from 
such  furnace,  and  has  carefully  attended  to  the 
same,  and  consumed  or  burned  as  far  as  possible 
the  smoke  arising  from  such  furnace."  Those 
words  show  that  there  are  special  provisions  with 
regard  to  the  construction  of  furnaces  and 
engines  upon  the  steamers  and  the  negligent 
use  of  them,  but  it  is  to  be  observed,  and  I  think 
the  argument  of  Mr.  Glen  is  of  importance,  that 
there  is  a  corresponding  provision  with  regard 
to  furnaces  upon  land,  because  sub-sect.  1  of 
sect.  23  also  provides  that  the  furnaces  employed 
in  the  working  of  engines  by  steam  and  a  number 
of  other  furnaces,  all  of  which  must  be  on  land, 
"shall  be  constructed  so  as  to  consdrae  or 
burn  tbe  smoke  arising  from  such  furnace,"  and 
there  is  a  corresponding  sub-section  with  regard 
to  their  negligent  user.  Therefore  we  have 
with  regard  to  both  furnaces  on  land  and  fur- 
naces on  ships  the  sort  of  provision  which 
goes  a  certain  distance  for  the  proper  construe- 
tioc  of  the  engines  and  furnaces  and  for  the  non- 
negligent  user.  Then  we  come  to  sect  24,  which 
is  unquestionably  a  nuisance  section.  I  think  it 
is  not  without  importance  that  it  immediately 
follows  sect.  23,  and  is  under  tbe  same  beading. 
"  Smoke  consumption."  If  the  words  to  which  I 
am  about  to  refer  can  be  fairly  applied  to  i 
chimney  on  board  a  steamship,  there  is  no  reason 
why  this  should  not  apply.  The  first  provision  of 
sect.  24  says :  "  Any  fireplace  or  furnace  which 
does  not  so  far  as  practicable  oonsnme  the 
smoke  "  shall  be  a  nuisance  liable  to  be  dealt 
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with  summarily.  Then  comes  the  important 
clause :  "  Any  chimney  (not  being  the  chimney  of 
a  private  dwelling-house)  sending  forth  black 
Bmoke  in  such  a  quantity  as  to  be  a  nuisance  " 
shall  be  a  nuisance  liable  to  be  dealt  with 
summarily.  I  think  that,  quite  apart  from  negli- 
gence, is  meant  to  deal  with  the  case,  which  has 
not  been  covered  by  the  previous  section,  of 
a  chimney  other  than  that  of  a  dwelling- house 
sending  forth  black  smoke.  We  have  had  our 
attention  directed  to  the  other  legislation  of  a 
similar  character  with  regard  to  railway  engines 
and  with  regard  to  traction  engines,  and  there 
does  not  appear  to  be  any  black  smoke  nuisance 
section  in  any  of  them.  Therefore  one  would 
rather  assume  that  this  legislation  is  something 
which  may  be  said  to  be  additional  protection, 
unless  the  words  "any  chimney  (not  being  the 
chimney  of  a  private  dwelling-house)  "  are 
sufficient  to  sbow  that  a  steamship  would  not 
be  included.  I  think  both  the  purview  of  this 
section  and  the  object  of  the  legislation  would 
point  to  black  smoke  being  emitted  within  the 
port  from  the  chimney  or  funnel  of  a  steamer  as 
constituting  an  offence.  It  is  quite  obviouB  there 
may  be  cases  in  which  the  black  smoke  would 
come  from  a  chimney  which  would  not  ordinarily 
be  called  a  funnel.  I  do  not  think  any  argument 
can  be  based  upon  the  fact  that  the  word 
"  chimney  "  is  used  because  the  word  "  funnel " 
is  a  technical  and  almost  secondary  meaning  for 
that  kind  of  chimney.  I  cannot  see  any  reason 
why  emission  of  black  smoke  from  steamers  con- 
stantly plving  on  the  Thames  should  not  be  as 
much  prevented  as  the  emitting  of  black  smoke 
from  chimneys  on  land.  I  therefore  come  to  the 
conclusion  that  sect.  23  does  not  contain,  as  Mr. 
Bighaui  pressed  us  that  it  did,  the  whole  code 
with  regard  to  nuisances  coming  from  steamships 
or  smoke  coming  from  steamboats.  The  language 
of  sect.  24  is  not  enough  to  enable  us  to  hold  that 
it  does  not  include  the  chimney  of  a  steamship. 
Therefore  I  think  this  conviction  was  right. 
Upon  the  second  point  which  Mr.  Hamilton  men- 
tioned, I  ought  perhaps  just  to  say  we  held  the 
other  day  in  Central  London  Railway  Company 
v.  Hammersmith  Borough  Council  (ante,  p.  645), 
and  I  think  we  were  right  in  saying  so,  that  the 
order  was  not  bad,  because  it  did  not  specify 
works  to  be  done,  though  the  defendant  asked 
for  the  specification  of  tbem  if  there  were  no 
works  that  could  be  done.  I  do  not  think  that 
objection  prevails.  I  think,  therefore,  that  this 
appeal  should  be  dismissed. 

Kbnnkdt,  J. — I  am  of  the  same  opinion.  To 
my  mind  the  only  point  which  certainly  is  not 
wholly  free  from  difficulty  I  agree  is  the  question 
as  to  whether  sect.  24  (6),  "Any  chimney  (not 
being  the  chimney  of  a  private  dwelling-house) 
sending  forth  black  smoke  in  such  quantity  as  to 
be  a  nuisance,"  includes  the  funnel  of  a  tug-boat 
or  steamer.  Usually,  no  doubt,  "  chimney  '  is  a 
phrase  applicable  to  that  through  which  smoke 
passes  from  a  fire  of  some  sort  in  a  building.  It 
is  not  the  term  which  is  technically  the  proper 
term  to  describe  those  passages  or  flues,  or  what- 
ever you  like  to  call  them,  on  a  steamboat,  which 
convey  the  smoke  from  the  furnace  of  the  steamer 
to  the  upper  air,  but  I  see  nothing  to  prevent 
"  chimney  '  being  used  in  what  one  may  call 
its  natural  sense— namely,  that  of  a  passage  by 
which  smoke  from  a  fire  is  carried  away  upwards. 


Otherwise  you  would  have  no  "  black  smoke 
section,"  as  my  Lord  has  described  it  shortly, 
with  regard  to  the  description  of  thing  which 
may  send  out  smoke  in  quite  as  great  quantities 
with  quite  as  great  mischief  if  it  is  enough  to 
create  a  nuisance,  as  what  may  be  more  usually 
described  by  the  word  "chimney" — namely,  the 
smoke  passage  from  the  roof  of  a  building." 
There  is  no  definite  clause  relating  to  the  word 
"  chimney  "  in  this  Act,  as  far  as  I  know,  and 
certainly  one  would  expect  it  to  have  been  referred 
to  if  there  was  one  after  the  care  that  Mr. 
Hamilton  and  Mr.  Bigham  have  shown  in  arguing 
this  case.  We  have  not  heard  that  chimney  is 
anywhere  defined,  and  if  it  is  not  defined  it 
seems  to  me  naturally  enough  intended  to  cover 
here  that  which  it  may  cover  in  a  popular  though 
not  in  a  technical  sense.  I  need  not  add  anything 
on  the  other  point  to  that  which  my  Lord  has 
said. 

Channell,  J.— I  agree.  I  think  "chimney" 
in  this  section  is  used  simply  as  the  thing  from 
which  smoke  does  issue  into  the  open  air.  It 
might  quite  well  be  found  that  the  cases  of 
funnels  of  steam  vessels  or  of  funnels  of  loco* 
motive  engines  or  other  movable  smoke-producing 
apparatus  might  be  so  dealt  with  elsewhere 
in  the  Act  as  to  lead  one  to  come  to  the  con- 
clusion that  they  were  not  intended  to  be  included 
in  these  general  words  in  sect.  24  (6),  but  in  fact 
the  operation  of  sect.  24  is  only  to  apply  the 
particular  summary  procedure  in  reference  to 
certain  cases  of  smoke  nuisances,  ?aBes  coming 
under  (a)  and  coming  under  (6).  The  other 
sections  deal  with  the  construction  and  user 
of  apparatus  producing  smoke,  and  do  not  deal, 
as  sect.  24  does,  with  the  consequences  or  results 
of  it,  which  in  certain  cases  may  be  dealt  with 
under  the  summary  procedure  in  reference  to 
nuisances.  The  result  seeuis  to  me  to  be  that 
sect.  24  and  sect.  23  are  dealing  not  with  different 
subject-matters  but  with  different  consequences 
of  the  subject-matter,  and  there  is  no  reason, 
therefore,  because  steam  vessels  are  specially 
dealt  with  under  sect  23  to  say  they  cannot  come 
under  sect.  24.  I  see  no  reason  for  cutting  down 
what  seems  to  me  the  primary  meaning  of  the 


word  "  chimney  "  in  sect.  24.  Appeal  ( 
Solicitors:  J.  A.  Roberts  t  The  City  Solicitor. 

March  8  and  9. 

(Before  Channell,  J.) 

A.  Goerz  and  Co.  Limited  (apps.)  v. 
Bell  (resp.).  (a) 

Revenue  —  Income  tax  —  Company  resident  in 
United  Kingdom — Income  Tax  Act  1853  (16  & 
17  Vict.  c.  34),  s.  2,  sched.  D. 

The  appellant  company  teas  registered  at  a  joint 
stock  company  at  Pretoria,  in  the  South  African 
Republic,  but  had  never  been  registered  in  the 
United  Kingdom. 

The  business  of  the  appellant  company  consisted  in 
the  purchase  and  prospecting  of  lands  with 
mining  possibilities,  or  the  obtaining  of  options 
over  suck  lands  with  the  view  to  the  formation 
and  flotation,  of  companies  for  the  purpose  of 
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-working  the  same  and  the  making  of  a  market 
for  the  tharee. 

The  profits  made  by  the  appellant  company  were 
directly  obtained  (inter  alia)  by  the  tale  and 
realisation  of  tharee  in  eubeidtary  companies. 
The  bulk  of  the  company's  capital  was  invested 
in  South  African  shares  and  in  mining  pro- 
perties in  South  Africa. 

The  evidence  produced  showed  that  with  regard  to 
the  purchase  and  sale  of  shares  by  the  company, 
56}  per  cent,  of  the  purchases  of  shares,  and  49 
per  cent,  of  the  sale  of  shares  by  the  company 
were  carried  out  in  London  during  the  year  in 
question. 

The  first  general  meeting  of  the  company  was  held 
in  April  1899  tit  Johannesburg.     The  second 
general  meeting  was  held  in  London  in  June 
1901,  subsequent  to  the  year  of  assessment.  With 
regard  to  the  directors'  meetings,  the  directors' 
minute-book  kept  in  London,  which  was  the  only 
■minute-book  of  the  company,  was  produced  and 
showed  that  almost  every  transaction  of  import- 
ance affecting    the  management,  control,  and 
direction  of  the  company  was  dealt  with,  con- 
trolled, and  decided  at  the  board  meetings  of  the 
directors  in  London. 
A  considerable  number  of  important  matters  re- 
quiring  local  management  were  carried  out  by 
the  managing  director  in  Johannesburg  on  behalf 
of  the  board  under  powers  delegated  by  the  board 
-in  London.   A  copy  of  the  minute*  of  the  board 
meetings  in  London  were  forwarded  after  each 
meeting  to  Johannesburg.    With  regard  to  the 
staff,  the  chairman  and  three  of  the  nine  directors 
were  resident  in  England.    The  directors  held 
-monthly  meetings  at  the  company's  office  in 
London.    Only  one  meeting  was  held  out  of 
England.    The  accounts  of  the  Johannesburg, 
Paris,  and  Berlin  offices  were  brought  to  London 
-where  the  balance-sheets  and  accounts  of  the 
■company  were  made  up  and  audited.    The  divi- 
de nd»  were  fixed  and  authorised  by  resolutions 
of  the  directors  at  meetings  held  in  London  for 
that  purpose,  and  the  dividend  warrants  in 
respect  of  certain  registered  shares  were  also 
issued  in  London. 
Held,  that  the  appellant  company  was  a  person 
residing  in  the  United  Kingdom  and  liable  at 
such  to  be  assessed  under  sect.  2  of  the  Income 
Tax  Act  1853,  sched.  D. 

Case  stated  under  the  statute  43  &  44  Tiot.  c.  19, 
a.  59,  by  the  Commissioners  for  the  General  Pur- 
poses of  the  Income  Tax  Acts  for  the  City  of 
London. 

At  meetings  of  the  commissioners  held  at  the 
Guildhall  in  the  City  on  the  9th  May  1901.  the 
4th  July,  and  the  11th  July  1901,  A.  Goerz  and 
*Co.  Limited  (hereinafter  termed  the  appellant 
■company),  of  20,  Bishops^ate-street  Within,  in 
the  City  of  London,  appealed  against  an  assess- 
ment made  upon  them  in  respect  of  their  estimated 
profits  as  merchants  and  financiers  from  the  5th 
April  1899  to  the  5th  April  1900  of  the  sum  of 
75,0001.  increased  by  the  commissioners  on  the 
hearing  of  the  appeals  under  the  provisions  of  the 
Taxes  Management  Act,  8.  5<,  sub-s.  8,  to 
142.429/. 

The  appellant  company  was  registered  a3  a 
joint  Btoclc  company  at  Pretoria,  in  the  South 
African  Republic,  on  the  8th  Dec.  1897,  accord- 
ing to  the  law*  then  subsisting  in  the  Republic. 
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The  appellant  company  is  not  and  has  never 
been  registered  in  the  United  Kingdom  as  a  joint 
stock  company. 

The  articles  of  association,  which  were  passed 
at  Johannesburg  on  the  7th  Dec.  1897,  provided 
(utter  alia)  as  follows  : 

Kami  and  Constitution. 
3.  Tho  head  offioe  of  the  company  shall  be  either  is 
London  or  elsewhere  oa  the  continent  of  Earope,  or  la 
Johannesburg  in  the  South  African  Republic,  or  at  each 
other  place  elsewhere  with  suoh  branch  or  branches  is 
this  Bepnblio  and  elsewhere  as  the  directors  mar  from 
time  to  time  determine. 

Objects. 

5.  The  objects  for  wbioh  the  oompany  is  eetabiished 
are:  (a)  To  adopt  a  certain  agreement  bearing  date  the 
7th  Deo.  1897,  entered  Into  between  Ad.  Goerz  and  Co. 
(a  company  limited  under  German  law)  of  the  first  part, 
the  Deutsche  Bank  of  Berlin  of  the  second  part,  acd 
Henry  Char  lee  Hull,  acting  as  trustee  for  this  com- 
pany, of  the  third  part,  and  to  carry  the  same  into 
(Meet,  with  full  power,  nevertheless,  from  time  to 
time  to  agree  to  any  modification  thereof.  Sach  adop- 
tion shall  t&ke  place  at  the  first  meeting  of  the  board  of 
director*.    iM  To  carrion  tie  business  of  merchant*. 

and  general  egeuts,  miners  and  mining  in  all  its 
branches,  and  generally  to  oarry  on  and  undertake  any 
business  transaction  or  operation  oommouly  carried  on 
by  capitalists,  promoters,  and  fioaaciera,  oontraotors  for 
publio  and  other  works  or  agents,  (c)  To  acquire  by 
purchase,  conoosslon,  lsaae,  or  otherwise,  any  land*, 
farms,  houses,  buildings,  mining  properties,  mine* 
claims,  water  rights,  and  other  rights,  properties,  sad 
privileges  of  every  description,  and  alao  any  metali, 
minerals,  quarts,  ores,  machinery,  plant,  utensili, 
patents  for  invention*,  lioenoei  to  nse  patents  of 
every  kind,  real  and  personal  property  of  every 
description  in  South  Africa  and  elsewhere,  and  to  deal 
with,  develop,  and  turn  the  same  or  any  of  them  into 
aooonnt.  (I)  To  form,  promote,  reconstruct,  reform, 
subsidise,  and  assist  any  companies,  syndicates,  or 
partnerships  of  all  kinds,  (fc)  To  sell  the  whole  or  any 
part  of  tho  assets,  property,  and  undertaking  of  this 
company  for  snoh  consideration  as  the  oompany  may 
deem  fit,  and  in  particular  for  money  and  shares  or  stock 
of  any  oompany  having  object*  similar  or  partly  similar 
to  the  objects  of  this  oompany,  or  for  the  debenture*  of 
any  ocmpsny,  or  wholly  for  snoh  shares  or  stock,  aUo 
to  let,  mortgage,  abandon,  dispose  of,  or  otherwise 
deal  with  all  or  any  part  of  this  company's  property 
and  right*,  and  also  to  reconstruct,  refloat,  reform,  or 
otherwise  deal  with  the  oompany  with  all  or  any  of  its 
rights,  property,  and  assets.  (■>)  To  lend,  invest,  pat 
out  at  interest,  or  otherwise  deal  with  any  funds  sad 
moneys  belonging  to  the  company,  and  to  discount  and 
deal  iu  bills  of  exchange,  promissory  notes,  and  other 
securities,  (q)  To  promote  and  aid  in  the  promotion  of 
measures  for  the  protection  of  the  mining  industry  in  ths 
South  African  Republic  and  elsewhere,  and  to  promote 
or  oppose  legislative  and  other  measures  affecting  the 
said  industry. 

Capital  and  Sharks. 

6.  The  present  nominal  capital  of  the  company  is  the 
sum  of  one  million  and  fifteen  thousand  pou&ds 
(1,015,0001)  sterling,  divided  into  15,000  founders' 
shares  of  11.  each,  and  into  one  million  ordinary  shares 
of  U.  each,  wbioh  share  i  are  in  respect  of  dividends 
and  otherwise  subject  to  the  provisions  of  the  agree- 
ment referred  to  in  sub-seot.  (a)  of  sect.  5  of  these 

General  Meeting*. 
40.  All  meetings  of  the  company  shall,  until  other- 
wise determined  by  the  oompany  or  by  the  board,  b* 
held  in  Johannesburg. 
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DIRECTORS. 

64.  The  directors  shall  not  bi  lee*  than  fire  or 
more  than  fifteen,  Mid  they  may  reside  ia  the  Sooth 
African  Repubhc,  ia  Europe,  or  elsewhere. 

Proceedings  op  Directors. 
81.  The  director*  may  meet  together  at  tooh  place  or 
places  in  Berlin,  London,  Johannesburg,  Paria,  or 
elsewhere,  for  the  dispatch  of  business,  adjourn  or 
otherwise  regulate  their  meetings  as  thsy  think  fit,  and 
determine  the  quorum  necessary  for  the  transaction  of 
business.  Until  otherwigo  determined  two  directors 
shall  be  a  quorum.  Questions  arising  at  any  meeting 
shall  be  decided  by  a  majority  of  rotes.  In  case  of  an 
equality  of  votes  the  chairman  shall  bare  a  teoond  or 
casting  vote. 

Powers  of  Director*. 
87.  The  management  of  the  business,  and  the  control 
of  ths  company  shall  be  vested  in  the  direotors,  who 
may  exercise  all  such  power*  and  do  all  snob  acta  and 
things  as  are  not  hereby  or  by  statute  expressly 
required  or  directed  to  be  done  by  the  oompany  in 
general  meeting,  but  subject,  nevertheless,  to  snch 
management  not  being  inconsistent  with  these  present* 
nor  to  any  resolution  passed  at  any  meeting  of  share- 
holders, but  no  resolution  passed  by  the  oompany 
•ball  invalidate  any  prior  not  of  the  directors  which 
would  have  been  valid  if  auch  resolution  had  not  been 
passed. 

83.  Without  prejudice  to  the  general  powers  conferred 
upon  the  directors  by  these  presents  it  is  hereby 
declared  that  the  directors  shall  be  intrusted  with  the 
following  powers  :  (f)  To  sell,  let,  or  otherwise  diipoae 
of,  deal  with,  or  abandon  the  whole  or  any  part  or  parts 
of  the  company's  present  or  future  property  upon  such 
terms  and  conditions  as  they  may  think  fit,  but  the 
directors  shall  have  no  power  to  liquidate  the  oompany, 
except  with  the  ooosent  of  the  shareholders  as  men- 
tioned in  sect.  113  hereof,  (e)  To  borrow  and  raise 
money  and  to  execute  in  the  name  of  the  company  any 
mortgages,  deeds  of  sale,  leasee,  debentures,  and  other 
contracts,  and  also  to  make,  draw,  accept  and  indorse, 
bills,  notes,  and  other  instruments,  provided  that  the 
amount  borrowed  shall  cot  exceed  in  the  aggregate  one 
half  of  the  amount  of  the  issued  capital  of  the  company 
for  the  time  being,  (d)  To  appoint  any  person  to 
accept  and  hold  ia  trust  property  b  stooging  to  the  com- 
pany. Also  to  appoint  a  managing  director  or  directors, 
and  to  remunerate  sucb  person  or  managing  director 
either  by  way  of  salary  or  commission,  or  participation 
in  profits,  or  by  any  or  all  of  these  us  they  think  fit. 
(h)  To  delegate  all  or  any  of  their  powers  to  any  person 
or  persons  and  to  appoint  attorneys  and  agents  to  repre- 
sent the  company. 

Local  Board. 

89.  The  directors  may  from  time  to  time  provide  for 
the  management  and  transaction  of  the  affairs  of  the 
company,  eithet  in  the  Santa  African  Republic  or  else- 
where, ia  such  manner  as  they  think  fit,  and  the  provi- 
sions contained  in  the  next  three  following  olauses  shall 
be  without  prejudice  to  the  general  powers  conferred  by 
this  clause. 

90.  The  directors  may  from  time  to  time  and  at  any 
time  establish  any  local  board  or  agency  fur  managing 
any  of  the  affairs  of  the  company,  and  may  appoint  any 
person  t)  bo  members  of  snoh  local  board,  or  managers, 
or  agents,  and  may  fix  their  remuneration.  And  the 
(liiostors  may  from  time  to  time  and  at  any  time  dele- 
gate to  any  person  so  appointed  any  of  the  powers, 
authorities,  and  discretions  for  the  time  being  vested  in 
directors  other  than  their  power  to  make  calls,  and  may 
authorise  the  members  for  the  time  being  of  any  such 
local  board  or  any  of  them  to  till  up  any  vacancies 
therein,  and  to  act  notwithstanding  vacancies,  and  any 
snob  appointment  or  delegation  may  be  made  on  auch 
terms  and  subjejt  to  such  conditions  as  the  directors  I 
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thick  fit,  and  the  directors  may  at  any  time  remove  any 
person  so  appointed,  and  may  annul  or  vary  any  snoh 
delegation. 

91.  The  directors  may  at  any  time  and  from  time  to 
time  by  power  of  attorney  appoint  any  person  or  persona 
to  be  the  attorney  or  attorneys  of  the  company  for  auch 
purposes  and  with  such  power*,  authorities,  and  discre- 
tions (not  exceeding  thoie  vested  in  or  exercisable  by 
the  directors  under  these  presents),  aad  for  snob  period 
and  subject  to  such  conditions  as  the  directors  may 
from  time  to  time  think  fit,  aad  any  auch  appointment 
may  (if  the  direotors  think  fit)  be  made  in  favour  of  the 
members  or  any  of  the  members  of  any  local  board- 
established  as  aforesaid  in  favour  of  any  oompany  or  of 
the  members,  directors,  nominees,  or  managers  of  any 
oompany  or  firm  or  otherwise,  in  favour  of  any  fluc- 
tuating body  of  persona,  whether  nominated  directly  or 
indirectly  liy  the  directors,  snd  any  such  power  of  attorney 
mny  oonteic  such  powers  for  the  protection  or  convenience 
of  persons  dealing  with  such  attorney  aa  the  directors 
may  think  fit. 

92.  Any  such  delegates  or  attorneys  aa  aforesaid  may 
be  authorised  by  the  direotors  to  sub-delegate  all  or  any 
of  the  powers,  authorities,  and  discretions  for  the  time 
being  vested  in  them. 

93.  Without  prejudioe  to  the  powers  of  the  directors 
to  grant  additional  powers  t  J  a  looal  board  or  board*  aa 
from  time  to  time  appointed  aad  from  time  to  time  to 
vary  such  powers,  any  looal  board  if  and  when  appointed 
by  the  directors  shall  be  intrusted  with  the  following 
power* — namely :  (a)  To  open  a  branch  offioe  of  the 
oompany  in  ansh  towns  or  citie*  as  the  directors  may 
appoint,  and  to  pay  the  rent  aad  other  expenses  con- 
nected therewith,  (b)  To  engage  aad  at  the  discretion 
of  the  looal  board  to  remove  or  suspend  a  local  secretary, 
clerk*,  or  servant*  in  connection  with  the  business  of 
the  oompany,  and  to  determine  their  duties  and  pay  their 
salame  as  fixed  by  th  '  direotors  of  the  company,  (s)  To 
obtain  aa  official  recognition  and  quotation  of  the  ahares, 
stocks,  and  debentures  of  the  oompany  upon  any  stock 
or  share  exohaage  or  bourse  in  Europe,  and  to  subscribe 
snd  to  comply  with  rules  and  regulations  of  every  such 
exohaage  and  bourse,  and  to  make  all  such  payments  aa 
may  from  time  to  time  be  due  aad  payable  to  any  snob 
exohaage  aad  bourse. 

Accounts. 

101.  The  direotors  shall  oause  true  account  to  be 
kept  of  the  money  received  and  expended  by  the  oom- 
pany, and  the  matter*  in  reapeot  of  whioh  such  reoeipte 
and  expenditure  take  place,  and  of  the  assets,  credits, 
and  liabilities  of  the  company. 

102.  Snoh  of  the  books  of  account  aa  shall  be  ia  the 
Sonth  Africaa  Republic  shall  be  kept  at  the  offioe  of  the 
company  in  the  aaid  Repnblio  or  snob  other  plsce  or 
places  a*  the  director*  may  think  fit.  AU  other  books 
of  the  company  shall  be  kept  at  snoh  offices  and  pluces 
either  in  this  Republic,  England,  or  elsewhere  ia  Europe 
as  the  board  may  from  time  to  time  determine. 

The  business  of  the  appellant  company  consists 
in  the  purchase  and  prospecting  of  land*  with 
mining  possibilities  or  the  obtaining  of  options 
over  such  lands  with  a  view  to  the  formation  and 
flotation  of  companies  for  the  purpose  of  working 
the  same,  the  formation  and  flotation  of  such  sub- 
sidiary companies  either  alone  or  in  participation 
with  others,  and  the  making  of  a  market  for  the 
s  hares  of  these  subsidiary  companies  in  London, 
Berlin,  Paris,  and  Johannesburg,  and  dealing  in 
and  selling  such  shares,  also  in  dealing  in  the 
other  shares,  principally  of  South  African  com- 
panies, including  the  Hale  and  realisation  of  the 
shares  and  other  assets  taken  over  under  the 
agreement  of  the  7th  Dec.  1897. 

The  working  capital  of  the  subsidiary  companies 
is  provided  by  the  appellant  company,  either  alone 
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irees  of  profit  by  the  appel- 
company  were  interest  on  money  lent, 


or  in  conjunction  with  others  as  a  syndicate  in 
agreed  proportions,  and  the  nominal  share  capital 
of  the  subsidiary  companies  is  then  either  taken 
as  a  whole  by  the  appellant  company  or  die- 
tributed  pro  rata  among  the  members  of  the 
syndicate.  The  working  capital  of  the  subsidiary 
companies  is  almost  invariably  subscribed  by  the 
syndicate  to  enable  them  to  be  floated  fully 
equipped.  The  syndicates  usually  consisted  of 
capitalists  and  financiers  carrying  on  business  in 
Europe  and  South  Africa.  &o  prospectuses  are 
issued  by  the  subsidiary  companies,  but  a  market 
is  niade  and  the  shares  then  distributed  and  dealt 
in  and  gradually  realised  on  the  stock  markets  of 
London,  Paris,  Berlin,  and  Johannesburg.  The 
profits  made  by  the  appellant  company  were 
directly  obtained  by  the  sale  and  realisation  of 
shares  in  snoh  subsidiary  companies  a3  aforesaid, 
but  additional  profit  was  made  on  ordinary  pur- 
chases  and  sales  of  shares  in  various  other 
companies. 

Some  additional 
lant 

dividends 'on  "shares  held  by  it,  agency  fees  from 
other  companies,  and  the  like.  The  bulk  of  the 
company's  capital  is  invested  in  the  Socth 
African  shares  and  in  mining  properties  in  the 
Witwatersrand  district  in  South  Africa. 

The  company's  interests  outside  of  South  Africa 
only  stand  at  abont  50,0001..  and  half  of  this 
amount  is  invested  in  the  United  States  and 
Mexico,  and  the  other  half  in  shares  in  various 
mining  companies  in  Western  Australia  and 
Chili.  An  option  for  the  purchase  and  working 
of  certain  lands  and  interests  in  British  India  was 
acquired,  bnt  not  during  the  year  of  assessment, 
but  after  prospecting  the  lands  and  interests  the 
option  and  operations  were  not  carried  out. 

On  the  31st  Dec.  1899  the  value  of  the  shares 
and  debentures  in  other  companies  held  by  the 
appellant  company,  as  shown  by  the  balance  - 
sheet,  amounted  to  the  sum  of  719,3651.  9*.  8d. 
The  value  of  claim  holdings,  participations,  and 
interests  amounted  to  224,395/.  15*.  Id.  The  value 
of  the  temporary  advances  against  securities  (in- 
cluding shares  and  stocks  taken  in)  amounted  to 
the  sum  of  144,5201.  6s.  3d.  Suoh  advances  were 
made  in  London  to  the  extent  of  37,9001.  9*.  3d. 
and  in  Paris  to  the  extent  of  106,6192. 17s.  The 
amount  of  cash  on  deposit  accounts  and  in  hand 
amounted  to  326,8842.  19s.  4d.  and  was  held  in 
London  to  the  extent  of  171319/.  lis.  10d.,  in 
Berlin  to  the  extent  of  123,3012.  19s.  3d.,  in  Paris 
to  the  extent  of  9205/.  19s.  Id.,  and  in  Johannes- 
burg to  the  extent  of  22,5572.  9s.  2d. 

During  1898,  1899,  1900,  with  regard  to  the 

Jurchase  and  sale  of   shares  by  the  company, 
6}  per  cent,  of  the  purchases  of  shares  and  49 
'  cent  of  the  sale  of  shares  were  carried  out  in 


per  cent 
London. 


were 


The  profits,  the  subject  of  the 
made  in  the  mode  described  above. 

The  transaction  of  the  affairs  of  the  appellant 
company  was  effected  in  the  manner  shown,  as 
follows : 

With  regard  to  the  general  meetings  of  the 
company,  the  first  general  meeting  of  the  appel- 
lant company  was  held  on  the  28th  of  April  1899 
at  the  company's  office  in  Johannesburg  in  the 
above-named  Republic  and  was  adjourned  to  the 
5th  May  1899  when  the  same  was  held  at  the 
office.   From  that  date  till  the  end  of  the  year  of 


lent  no  further  general  meeting  was  held 
by  reason  of  the  war  with  the  United  Kingdom 
which  was  declared  by  the  South  African  Republic 
on  the  11th  Oct.  1899. 

The  second  general  meeting  was  held  in  London 
on  the  26th  June  1901,  subsequent  to  the  year  of 
assessment. 

With  regard  to  the  directors'  meetings,  the 
directors'  minute-book  kept  in  London,  which  is 
the  only  minute-book  of  the  company,  was  pro- 
duced in  evidence,  and  contained  a  great  number 
of  items  and  minutes  of  resolutions  relating  to 
the  affairs  of  the  company  which,  in  the  opinion 
of  the  commissioners,  showed  that  almost  every 
transaction  of  importance  affecting  the  manage- 
ment, control,  and  direction  of  the  company  was 
dealt  with,  controlled,  and  decided  at  the  board 
meetings  of  the  directors  in  London. 

A  considerable  number  of  important  matters 
requiring  local  management  and  dealing  were 
carried  out  by  the  managing  director  in  Johannes- 
burg on  behalf  of  the  board,  under  powers 
delegated  by  the  board  in  London,  and  under 
powers  of  attorney  sealed  and  executed  by  the 
board  in  London,  and  in  some  instances  such 
matters,  though  reported  to  the  managing 
director  in  London,  were  not  formally  reported  to 
the  board  until  settled.  A  copy  of  the  minutes 
of  the  board  meetings  in  London  was  forwarded 
after  each  meeting  to  Johannesburg.  No  other 
minute-book  was  kept  at  Johannesburg^. 

With  regard  to  the  staff,  the  chairman  and 
three  directors  of  the  company  were  resident  in 
in  England,  fonr  directors  (all  of  whom  were 
permanent  directors  nominated  by  the  vendors 
in  accordance  with  clause  66  of  the  articles  of 
association)  were  resident  in  Germany,  one 
director  was  resident  in  Paris,  and  one  director 
in  the  South  African  Republic.  Tha  directors 
resident  in  Germany  and  Paris  attended  the  board 
meetings  in  London. 

In  the  year  189<»,  being  the  year  of  assessment, 
there  was  one  managing  director  of  the  company— 
viz.,  Mr.  Adolf  Goerz — who  was  resident  in  London. 
Mr.  Brakhan  was  appointed  managing  director  in 
Johannesburg,  ana  was  there  resident.  The 
board  appointed  also  two  managers  in  London, 
two  in  Johannesburg,  one  in  Paris,  and  one  in 
Berlin.  The  Johannesburg  staff  of  the  company 
numbered  twenty-five,  including  surveyors  and 
engineers,  and  received  salaries,  commissions,  and 
bonuses  totalling  24,3222.  for  the  year.  The 
London  staff  numbered  twenty-six,  and  received 
salaries,  commissions,  and  bonuses  totalling 
17,3742.  for  the  year.  The  Berlin  staff  numbered 
thirteen,  and  received  salaries,  commissions,  and 
bonuses  totalling  -kJDUL  for  the  year;  and  the 
Pans  staff^num bored  nine,  and  received  salaries, 
commissions,  and  bonuses  totalling  46432.  for  the 
year. 

All  the  meetings  of  the  directors  took  place 
(with  the  exception  hereinafter  mentioned)  at  the 
company's  offices  at  20,  Bishopsgate-street 
Within,  in  the  city  of  London,  where  the  London 
staff  was  located. 

Since  the  1st  Feb.  1898  the  directors  have  held 
monthly  meetings  in  London,  and  not  elsewhere, 
with  the  exception  of  one  meeting  held  at  Paris 
on  the  4th  April  1901,  which  was  expressed  in  the 
minute-book  to  be  called  in  furtherance  of 44  the 

"fgin°Lo°'d   meetinK*  0,1  the  Continent 
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The  accounts  of  the  Johannesburg,  Paris,  and 
Berlin  offices  are  brought  to  London,  where  the 
fall  balance-sheet  and  profit  and  loss  accounts  of 
the  company  are  made  up  and  audited,  and  where 
alone  the  full  accounts  of  the  company  are  kept. 
In  the  preparation  of  accounts  it  has  been  usual 
for  the  Berlin  office  accounts  to  be  audited  in 
Berlin,  and  for  these  and  the  Paris  office  accounts 
to  be  brought  to  London.  The  Johannesburg 
office  accounts  are  audited  in  Johannesburg,  ana 
the  whole  of  these  branch  accounts  are  then 
incorporated  in  the  full  accounts,  which  are  made 
up  and  audited  in  "London. 

The  complete  accounts  with  a  directors'  report 
are  prepared,  approved,  and  passed  in  London  by 
the  board  of  directors  in  the  first  instance  in 
English,  and  are  then  translated  into  French  and 
German  for  the  use  of  the  shareholders  resident 
in  those  countries. 

The  dividends  were  fixed  and  authorised  by 
resolutions  of  the  directors  at  meetings  held  in 
London  for  that  purpose,  and  the  dividend 
warrants  in  respect  of  801,524  registered  ehares 
were  also  issued  by  them  from  London.  The 
coupons  on  bearer  shares  were  paid  in  1899  as 
to  £2,294  shares  in  Berlin  and  Paris,  and  as  to 
11,182  shares  in  London,  and  eventually  were 
brought  to  account  in  London. 

The  appellants  contended  that  the  appellant 
company  should  be  assessed  as  a  person  not 
resident  within  tbe  United  Kingdom  drawing 
profit  from  a  trade  exercised  in  the  United 
Kingdom,  and  on  such  profits  only.  They  cited 
and  relied  on  the  decision  of  Attorney-General 
r.  Alexander  (31  L.  T.  Rep.  694;  L.  Rep.  10  Ex. 
20). 

The  commissioners  having  heard  counsel  for 
the  appellants  and  the  surveyor  of  taxes  for 
the  Inland  Revenue,  and  having  taken  tbe  evi- 
dence of  various  witnesses,  found  as  facts  (1) 
that  the  trade  and  business  of  the  company 
constituted  one  trade  or  business,  and  was  carried 
on  and  exercised  by  the  appellants  within 
tbe  United  Kingdom  at  their  London  office; 
(2)  that  the  head  and  seat  and  directing 
power  of  affairs  of  the  appellant  company  were 
at  the  office  of  the  company  in  London,  from 
whence  the  whole  of  the  operations  of  the  com- 
pany both  in  the  United  Kingdom  and  elsewhere 
were  controlled  and  directed. 

The  commissioners  having  considered  the  cases 
of  Ceeena  Sulphur  Company  Limited  v.  Nichol- 
son and  Calcutta  Jute  Mill*  Company  Limited  v. 
Nicholson  (35  L.  T.  Rep.  275 ;  1  Ex.  Div.  428;  1 
Tax  Cas.  83),  San  Paulo  Brazilian  Railway  Com- 
pany Limited  v.  Carter  (73  L.  T.  Rep.  538 ;  (1896) 
A.  C.  31 ;  3  Tax  Cas.  407),  Attorney-General  v. 
Alexander  (31  L.  T.  Rep.  694 ;  L.  Ren.  10  Ex.  20), 
and  other  cases  determined  that  the  appellant 
company  was  a  person  residing  in  the  United 
Kingdom,  and  liable  as  such  to  be  assessed  under 
sect.  2  of  tbe  Income  Tax  Act  1853,  sched.  D, 
first  paragraph,  on  the  whole  of  the  annual  profits 
or  gains  arising  or  accruing  from  any  trade, 
whether  the  same  shall  be  respectively  carried  on 
in  the  United  Kingdom  or  elsewhere,  and  ac- 
cordingly confirmed  the  assessment  in  the  sum  of 
142,429*. 

The  commissioners  on  the  bearing  of  tbe  11th 
July  1901,  when  giving  their  decision  on  the 
appeal  and  communicating  their  intention  to 
confirm  the  assessment,  stated  that  they  found 
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as  facts  that  the  trade,  employment,  and,  vocation 
of  the  company  were  carried  on  and  exercised  by 
the  appellants  within  the  United  Kingdom  at 
their  London  office,  and  that  the  head  and  seat 
and  directing  power  of  the  affairs  of  the  appel- 
lant company  were  at  the  office  of  tbe  company 
in  London. 

The  appellants  on  tbe  settlement  of  the  draft 
case  raised  the  objection  that  the  words  so  used 
were  not  identical  with  the  formal  statement  of 
the  findings  set  forth  above,  and  that  the  com- 
missioners had  no  power  to  alter,  vary,  or  enlarge 
such  words  above  set  ont. 

With  regard  to  this  objection  the  commissioners 
reported  that  the  statement  was  merely  a  concise 
statement  of  their  decision,  and  was  not  intended 
to  be  a  full,  complete,  or  formal  statement,  or  to 
embody  the  whole  of  their  finding!),  whether  of 
law  or  of  fact,  nor  was  it  intended  that  other 
material  findings  or  statements  should  be  ex- 
cluded from  the  final  written  statement  of  this 
case.  Tbe  statements  set  out  above  are  correct, 
and,  after  hearing  the  evidence,  the  commis- 
sioners found  tbe  facts,  and  arrived  at  the  deter- 
mination set  out  therein.  They  were  of  opinion 
that  they  (had  power  to  amplify  and  explain  in, 
this  Bpecial  case  the  basis  on  which  they  confirmed 
tbe  assessment;  but  to  avoid  the  expense  and 
delay  consequent  on  a  reference  back  by  the  High 
Court  the  commissioners  reported  tbe  objection 
so  raised  on  behalf  of  the  appellants  and  their 
explanation  by  way  of  reply  thereto. 

By  the  Income  Tax  Act  1853  (16  &  17  Vict, 
c.  34),  s.  2 : 

For  the  purpose  of  classifying  and  distinguishing  the 
several  properties,  profits,  and  gains,  for  and  in  respect 
of  whioh  the  laid  dnties  are  by  this  Aot  granted,  sad 
for  the  purposes  of  the  proviaiooa  for  assessing,  raising, 
levying,  and  collecting  such  duties  respectively,  the  said 
duties  shall  be  deemed  to  be  granted  and  made  payable 
yearly  for  and  in  respeot  of  the  several  properties, 
profits,  and  gains  respectively  described  or  oomprised  in 
the  several  schedules  contained  in  this  Aot,  and  marked 
respectively  (A),  (B),  (C),  (D),  and  (E),  and  to  be 
charged  under  soch  respective  schedule* ;  (that  is  to 
say)    ....    Schedule  D.  For  and  in  respeot  of  the 
annual  profits  or  gains  arising  or  accruing  to  any  person 
residing  in  tbe  United  Kingdom  from  any  kind  of  pro- 
perty whatever,  whether  sitoate  in  the  United  Kingdom 
or  elsewhere,  sad  for  and  in  respect  of  the  annual  profits 
or  gains  arising  or  accruing  to  any  person  residing  in 
ths  United  Kingdom  from  any  profession,  trade,  em- 
ployment, or  vocation,  whet  her  tbe  same  shall  be 
respectively  carried  on  in  the  United  Kingdom  or  else- 
where, and  to  be  charged  for  every  20*.  share  of  the 
annual  umount  of  such  profits  aud  gains.    And  for  and 
in  respect  of  tbe  ^m?*1  profits  or  gains  arising  or 
accruing  to  any  person  whatever,  whether  a  subject  of 
Her  Majesty  or  not,  although  not  resident  in  tbe  United 
Kingdom,  from  any  property  whatever  in  ths  United 
Kingdom,  or  any   profession,  trade,  employment,  or 
vocation,  exercised  within  the  United  Kingdom,  and  to 
be  charged  for  every  20*.  sLare  of  the  annual  amount  of 
such  profits  and  gains.   And  for  and  in  respect  of  all 
interest  of  money,  annuities,  and  other  annual  profits 
and  gains  not  charged  by  virtue  of  any  of  the  other 
schedules  contained  in  this  Act,  and  to  be  charged  for 
every  'M*.  share  of  the  annual  amount  thereof. 

A$quith,  K.C.,  ScruUon,  K.C.  and  J.  B.  Atkin. 
for  the  appellants.— It  bas  never  been  held  that  a 
company  incorporated  and  registered  in  a  foreign 
country  is  resident  in  tbe  United  Kingdom.  In 
all  the  cases  on  this  point  which  have  been  before 
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the  courts  the  company  has  either  been  found  to  I 
'be  English  or  residing  in  England.   They  re- 
ferred to 

Cestui  Sulphur  Company  Limited  v.  NichoUon, 

35  L.  T.  Rep.  275 ;  1  Ex.  Dir.  428 ; 
San  Paulo  Brazilian  Railway  Company  v.  Carter. 

73L.T.  538;  (1896;  A.  C.  31. 

In  both  those  cases  the  company  was  registered 
in  England,  and  so  clearly  was  resident  here, 
and  the  same  fact— namely,  that  they  were  regis- 
tered in  England — is  to  be  found  in  Frank  Jone$ 
Brtunng  Company  v.  Apthorpe  (15  Times  L.  Rep. 
113  j  4  Tax  Cas.  6),  United  State*  Brewing  Com- 
pany  r.  Apthorpe  (4  Tax  Cas.  17),  Bt.  Louit 
Breweriet  Limited  v.  Apthorpe  (79  L.  T.  Rep. 
-551),  and  Apthorpe  v.  Peter  Sehoenhofen  Breiring 
Company  (80  L.  T.  Rep.  395).  When  one  looks  at 
"the  whole  of  the  facts  in  the  case  it  is  clear  that 
•this  company  resides,  if  a  company  can  be  said 
to  reside  anywhere,  in  South  Africa,  for  it  was 
incorporated  there,  it  wai.  registered  there,  the 
general  meetings  of  the  company  ar«  to  be  held 
there,  and  for  the  purpose  of  the  Income  Tax 
Acts,  which  is  the  only  purpose  to  be  considered 
in  this  case,  it  resides  there.  A  company  may 
reside  in  one  place  and  carry  on  business  else- 
where. That  this  is  so  in  plain  from  scbed.  D  to 
the  Income  Tax  Act  1853.   They  referred  to 

Attorney-General  r.  Alexander,  31  L.T.  Rep.  094  : 

L.  R»p.  10  Ex.  20  ; 
Wingate  v.  Inland  Revenue,  24  Ct  Ses«.  C.s  4th 

R«ttis,  939  ;  34  So.  L.  Rsp.  C99 ;  3  Tax  Cm. 

509. 

The  Attorney-General  (Sir  R.  Finlay,  KC.) 
and  Jiowlatt  for  the  respondent— Incorporation 
and  registration  does  not  determine  the  residence 
of  a  company.  A  company  resides  where  its 
place  of  business  in,  and  here  its  head  office  was 
in  Loudon  ;  the  board  meetings  of  the  directors 
are  held  in  London,  and  the  accounts  are  kept 
and  the  dividends  declared  also  in  London. 
In  fact,  the  whole  of  the  control  of  the 
business  is  in  London.  How,  then,  can  it  be 
said  that  the  company  does  not  carry  on  busi- 
ness hereP  And  if  it  carries  on  business,  not 
merely  by  means  of  agents,  as  in  Wingate  v. 
Inland  Revenue  (tup.),  then  it  is  "residing  in 
the  United  Kingdom"  within  scbed.  D.  of  the 
Income  Tar  Act  1853.  In  Attorney-General  v. 
Alexander  (tup.)  the  company  could  not  have  any 
residence  outside  the  Ottoman  Empire,  because  it 
was  prevented  by  its  charter,  bat  here  by  the 
articles  of  as-ociation  the  head  office,  which  may 
be  said  to  be  the  business  of  the  company,  may 
be  in  London,  or  in  any  other  place  that  the 
directors  may  determine. 

Atquith,  K.C.  in  reply. 

Channkll,  J. — In  this  case  I  have  come  to  a 
oonclusion  as  to  what  my  judgment  should  be, 
and  although,  as  it  is  not  very  likely  that  the  case 
will  stop  here  and  be  in  any  sense  an  authority, 
I  might  desire  to  put  my  judgment  into  writing 
«o  that  the  words  in  which  I  express  it  might 
possibly  be  more  accurate,  yet  I  think  I  can 
explain  my  views  sufficiently  for  the  assistance  of 
the  parties  to  enable  them  to  go  anywhere  else 
they  desire  to  go  to,  and  also  to  comply  with  the 
requirements  of  the  Court  of  Appeal,  who  I 
believe  desire  to  have  a  judge  express  some  sort 
of  reasons,  good  or  bad,  for  his  judgment  rather 
than  pass  it  on  to  them  simply  for  them  to 
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decide.    I  think  it  convenient  first  to  dispose  of 
the  sort  of  preliminary  point  that  is  raised  by  the 
last  paragraph  of  the  case,  as  to  the  mode  in 
which  the  case  is  stated,  and  as  to  bow  far  the 
findings  which  appear  to  be  there  are  to  be  takea 
as  binding.   The  tax  commissioners  announced 
their  decision,  and  made  a  short  statement  of 
some  findings.   Upon  that  they  were  asked  to 
state  a  case  and  agreed  to  do  bo,  and  then,  when 
the  case  was  stated,  there  were  further  findings 
in  it  which  the  appellants  objected  to,  and 
eventually  this  paragraph  comes  into  the  case,  as 
the  cotnumsionera  state,  in  order  to  avoid  the 
possibility  of  it  going  back  to  be  restated.  The 
objection  is  that  the  matters  that  appear  in  the 
case  are  different  from  those  that  were  stated  at 
the  time.   I  think  that  is  what  the  objections 
must  come  to.   I  think,  on  the  one  hand,  it  is 
clear  that  when  any  tribunal  which  gives  a  deci- 
sion to  which  there  can  be  an  appeal  states  its 
determination  and  agrees  to  state  the  case,  it 
cannot  afterwards  revise  its  decision  and  improve 
upon  it,  but  I  think  it  may  amplify  it  and  explain 
it  more  clearly,  and  that  is  what  the  com- 
missioners say  they  have  done.   As  to  some 
of  the  objections,  I  think  it  is  quite  clear  that  is 
what  they  have  done.   For  instance,  they  gave 
their  decision  in  this  way :  The  oommissionerj  on 
"communicating  their  intention  to  confirm  the 
assessment  stated  that  they  found  as  facts  that 
the  trade,  employment,  and  vocation  of  the  com- 
pany were  carried  on  and  exercised  by  the  appel- 
lants within  the  United    Kingdom   at  their 
London  office,  and  that  the  head  and  seat  and 
directing  powers  of  the  affairs  of  the  appellant 
company  were  at  the  office  of  the  company  in 
London."   That  has  been  amplified  into :  "That 
the  trade  and  business  of  the  company  con- 
stituted one  trade  and  business  and  was  carried 
on  by  the  appellants."   It  is  only  adding  "one 
business."  and  they  call  it  before  "the  business." 
1  do  not  think  it  is  more  than  an  amplification, 
and  no  court  would  send  the  case  back  to  be 
restated  by  striking  out  that  allegation  that 
it  is  "one  business."    It  is  quite  consistent 
with  what  they  found  and  stated  they  found. 
If  it  had  been  inconsistent  with  their  find- 
ings it  would  have  been  different.   The  other 
paragraph  is  nearly  the  same :  "  That  the  head 
and  seat  and  directing  power  of  the  affairs  of  the 
appellant  company  were  at  the  office  of  the  com- 
pany in  London,  from  whence  the  whole  of  the 
operations  of  the  company,  both  in  the  United 
Kingdom  and  elsewhere,  were  controlled  and 
directed."   It  is  that  latter  part  which  does  not 
appear  in  terms  in  the  other  statement  of  their 
finding,  although  they  had  "  directing  power " 
in.   There  is  very  little  difference  there  except 
different  words.   The  other  and  more  important 
thing  is  that  they  have  now  distinctly  found,  and 
it  does  not  appear  upon  their  original  state- 
ment  whether   they  intended   to  find  it  or 
not.  that  the  appellant  company  wa«  a  person 
residing  in  the  United  Kingdom.   That  is  the 
real  importance  of  any  alteration  or  any  addi- 
tion to  the  finding  that  there  is.   But.  in  the 
first  place,  I  think  they  must  have  intended 
to  find  that,  although  they  did  not  state  it. 
because  these  others  are  the  grounds  on  which 
they  found  it.  and  in  the  next  place,  that  is  the 
point  upon  which  the  case  is  stated,  and  this 
finding  of  residence,  having  regard  to  the  fact 
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that  it  is  the  finding  of  residence  of  a  company, 
ib  certainly  a  mixed  question  of  law  and  fact,  and 
not  a  mere  finding  of  fact  by  which  I  should  be 
bound.  I  consider  that  what  I  lure  to  do  mainly 
in  this  case  is  to  consider  that  finding,  if  neces- 
sary review  it  and  Bet  it  aside,  and,  consequently, 
that  it  is  not  a  matter  upon  whioh  the  case  could 
be  sent  back  to  the  tax  commissioners  to  restate 
as  far  as  regards  the  facts.  It  is  a  point  of  law 
open  upon  the  case,  and  it  ought  to  be  open  upon 
the  case,  and  is  open.  If  it  had  been  stated  as  a 
fact,  so  as  to  conclude  it  as  a  matter  of  fact,  then 
I  think  that  somehow  or  other  the  case  would 
require  altering,  but  as  it  is  put  in  a  shape  in 
which  it  can  be  reviewed,  I  think  there  can  be 
no  real  objection  taken  to  the  ca.se.  That  disposes 
of  what  1  call  the  subsidiary  point,  and  leave*  one 
free  to  go  to  what  is  really  the  main  point  in 
the  case.  I  know  there  are,  in  certain  views  of 
the  case,  two  points,  but  the  main  point  in  the 
case  is  as  to  whether  or  not  this  company  is 
residing  in  the  United  Kingdom  for  the  purpose 
of  this  taxation.  Mr.  Asquith  began  by  calling  ray 
attention  to  a  dictum  ot  James,  L.J.  in  Ex  parte 
Breull  (43  L.  T.  Rep.  59(> ;  16  Ch.  Div.  494),  in 
which  he  pointed  out  that  a  word  like  "residence" 
might  be,  and  probably  is,  used  indifferent  statutes 
with  different  meanings,  and,  for  instance,  that 
which  constitutes  residence  for  registration  pur- 
poses,  or  anything  of  that  sort,  might  not  neces- 
sarily amount  to  residence  for  the  purposes  of 
this  taxation.  I  entirely  accept  that,  and  I  think 
that  makes  it  desirable  to  look  at  the  Act  that  I 
have  to  oomtrue,  and  to  consider  what  the 
nieaningof  introducing  "  residence  in  the  United 
Kingdom  "  is.  What  it  says  in  the  first  clause  is 
that  a  person  residing  in  the  United  Kingdom  is 
to  be  taxed  for  income  tax  to  the  whole  extent  of 
the  profits  and  gains  arising  from  any  profession, 
trade,  employment,  or  vocation  exercised  by  him, 
whether  carried  on  in  the  United  Kingdom  or 
elsewhere.  That  is,  whether  in  the  United  King- 
dom entirely,  whether  elsewhere  entirely,  or 
whether  partly  in  one  and  partly  in  the  other,  and 
he  is  to  be  taxed  to  the  entire  extent  of  his 

Erofit  in  reference  to  th.it.  On  the  other  hand,  if 
e  is  not  resident  within  the  United  Kingdom, 
then  he  is  only  to  be  taxed  to  the  extent,  speaking 
roughly,  and  not  going  into  it  very  accurately, 
of  the  trade  that  he  does  in  the  United  Kingdom. 
Thatseems  to  meanthis,  that  if  a  person  is  resident 
in  the  United  Kingdom  be  takes  the  benefit  of  the 
Government  of  the  country,  the  security  to  his 
life  and  limb,  and  liberty,  and  the  opportunity  of 
doing  bis  business  in  the  way  in  which  the  Govern- 
ment of  a  settled  and  civilised  country  enables  it 
to  be  done.  He  is  taking  the  benefit  of 
the  Government  of  the  country,  and  accord- 
ingly he  has  to  pay,  like  other  inhabitants 
in  the  country,  bis  full  share  towards  the 
expenses  of  that  Government  in  taxation. 
On  the  other  hand,  if  he  is  not  resident  in  the 
country,  and  does  not  thereby  get  the  full  benefit 
of  the  expenses  incurred  in  governing  the  country, 
then  he  does  not  pay  taxes  in  reference  to  his 
full  income,  like  the  other  inhabitants  of  the 
country,  but  he  only  pays  a  sort  of  toll,  as  it 
wore,  in  respect  of  the  use  which  he  does  make 
of  the  Government  of  the  country  by  coming  into 
thia  country  and  doing  business  here.  That 
appears  to  le  the  policy  of  the  Act,  and  it  assists 
one  possibly  in  understanding  how  to  apply  it  in  i 


the  case  of  individuals,  but  unfortunately  I  do 
not  think  it  throws  a  very  great  deal  of  light  upon 
the  question  that  I  have  to  deal  with,  as  to  now 
to  decide  the  question  whether  or  not  there  is 
residence  within  the  United  Kingdom  of  this 
company,  this  artificial  entity,  as  it  has  been 
called,  which  has  not  a  physical  existence  in  one 
sense,  and  does  not  dwell  in  the  ordinary  sense  in 
any  particular  place.  It  does  not  assist  one  much, 
but  it  does  assist   a   little,  I  think.  The 
company  does  get  the  benefit  of  the  Govern- 
ment of  the  country,  and  the  rights  which  it 
gets  by  that  registration.    It  gets  a  certain 
amount  of  benefit,  and  that,  of  course,  is  the 
main  consideration  which  the  appellants  here  rely 
on  to  say  that  their  real  residence  is  in  the  South 
African  Republic,  where  the  company  was  regis- 
tered, and  not  in  this  country.   On  the  other 
hand,  the  company,  by  having  its  head  office 
here,  and  doiog  its  business  here  through  the 
board  of  directors  here,  does  also  get  a  certain 
amount  of  benefit  from  the  law  and  order  of  the 
country   and  from   the  Government  of  the 
country,  and  therefore,  so  far  as  those  con- 
siderations  apply,  there   is  something  to  be 
said  in  reference   to  either   view,  and  I  do 
not  think  it  helps  one  a  great  deal,  but  I 
think  it  does  help  just  a  little.   As  I  have 
said,  the  contentions  on  the  one  tide  and  the 
other  mainly  are  as  to  the  effect  of  the  registra- 
tion and  incorporation  of  the  company  in  the  one 
country  and  as  to  it  having  its  head  office  in  the 
other.   Each  side,  perhaps,  has  got  a  little  more. 
Mr.  Asquith  relied  upon  the  company  meetings, 
or  company  meeting,  at  any  rate,  having  been  at 
Johannesburg,  and  the  Attorney-General  probably 
had  some  other  things  besides  the  bead  office, 
but  those  are  the  main  things  on  each  side.   To  a 
certain  extent  it  is  a  question  which  of  them  pre- 
vails, but  I  think  it  is  rather  more  accurate  to  say 
that  the  question  is  whether  the  registration  and 
incorporation  of  the  company  in  the  foreign 
country  prevents  it  being  resident  in  this  country 
because  it  is  possible — I  do  not  decide  one  way  or 
the  other — that  the  company  may  have  two  resi- 
dences. I  think  it  is  certainly  possible  that  an  indi- 
vidual may  have  two  residences;  for  many  purposes 
undoubtedly  he  may  have,  and  I  think  for  tax 
purposes  he  may  have.   In  most  cases,  or  the 
great  majority  of  cases,  it  is  provided  for  in  the 
incidence  of  taxation.   In  reference  to  this  I  see, 
in  a  book  handed  up  to  me,  there  has  been  at 
least  one  Scotch  case  which  says  that  a  man  may 
have  residence  within  the  United  Kingdom  not- 
withstanding he  has  a  residence  elsewhere.  That 
is  a  "  man,"  and  I  should  think  the  condition  of 
things  might  be  the  same  in  reference  to  a  com- 
pany. So  that  the  most  accurate  way,  I  think,  of 
stating  the  question    before   me  is  whether 
the   incorporation    of    this    company   in  a 
foreign   country  prevents  it  having   a  resi- 
dence  in   this   country,  and   whether,  if  it 
does  not  so  prevent  it,  it  is  shown  in  this 
case  that  it  has  a  residence  in  this  country. 
The  difficulty  is  created,  as  I  said  just  now,  by 
the  fact  that  I  have  to  deal  with  an  artificial 
entity  which  in  the  ordinary  sense  has  not  got 
a  residence  at  all,  and  what  is  one  to  attribute 
to  it  as  being  its  residence.    Such  a  body  for 
some  purposes  must  have  what  I  call  a  local 
habitation.    It  must  be  communicated  with. 
People  must  know  where  to  find  it  who  want 
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to  deal  with  it.    So  that  certainly  in  some 
sense  it  must  nave  a  local  habitation.   Now,  onr 
law  provides  in  one  sense  for  that,  because  it 
provides  that  every  company,  at  any  rate  tuider 
what  are  called  "  The  Companies  ActB,"  must 
have  a  registered  office,  and  the  registered  office 
is  the  place  where  anybody  who  wants  officially 
as  it  were  to  find  the  company  has  to  go.   So  far 
as  I  can  judge,  the  law  of  the  South  African 
Republic  did  not  provide  necessarily  that  there 
should  be  a  registered  office.     We  discussed 
yesterday  wbat  the  presumptions  of  English  law 
as  to  foreign  law  were,  ana  it  may  be,  if  I  had 
nothing  whatever  to  guide  me,  I  ought  to  presume 
that  the  law  of  the  Transvaal,  as  our  law,  did 
require  that  every  company  should  register  its 
office.  But,  even  if  that  is  so,  it  is  a  very  artificial 
presumption,  and  I  think  I  have  enough  before 
me  to  show  that  the  law  of  the  Transvaal  does  not 
do  so,  because  I  think  that  the  articles  of  associa- 
tion registered  under  that  law  must  be  presumed 
to  be  in  accordance  with  it,  and  they  do  not  state 
any  registered  office,  but  they  do  something  that  is 
somewhat  like  it.   They  deal  with  the  head  office 
of  the  company,  and  in  art.  119,  which  corresponds 
to  what  would  be  found  in  all  articles  of  associa- 
tion in  an  English  company,  there  is  this  state- 
ment that  services  of  all  summonses,  processes, 
notices,  and  the  like,  are  to  be  valid  and  effectual 
if  served  at  the  head  office  of  the  company.  That 
seems  to  me  to  be  equivalent  to  saying — and 
there  are  other  clauses,  I  think,  also  in  the 
articles  which  show  it— that  if  you  want  to 
go  and  find  this  company,  the  place  where 
to  go  and  find  them  is  the  head  office  of 
the  company— which  is  very  much  the  same  as 
saying  that,  so  far  as  the  company  has  a  local 
habitation,  it  is  at  the  head  office.   The  head 
office  is  to  be  subject  to  the  determination  of  the 
directors  from  time  to  time.   Then  there  is  the 
clause  as  to  meetings  of  the  company  or  the 
directors,  but  the  clause  as  to  that  is  a  little 
different  from  the  clause  as  to  the  head  office, 
because  the  meetings  of  the  company  are  to  be  in 
Johannesburg  until  otherwise  determined.  The 
clause  as  to  the  head  office  of  the  company  is 
that  it  is  to  be  "  either  in  London  or  elsewhere 
on  the  Continent  of  Europe,  or  in  Johannesburg 
in  the  South  African  Republic,  or  at  such  other 
place  elsewhere  with  such  branch  or  branches  in 
thiB  Republic  and  elsewhere  as  the  directors  may 
from  time  to  time  determine."   It  puts  London 
first  there.   I  do  not  know  that  there  is  any  great 
difference  in  putting  London  first ;  but  the  fact 
is  that  these  directors  did  immediately  commence 
to  meet  in  London  and  continued  to  meet  in 
London,  with  a  few  exceptions,  when  they  occa- 
sionally accommodated  their  foreign  colleagues 
by  going  over  once  a  year  to  Paris.  Still 
they  habitually  met  here.   There  is  a  finding 
which  I  think  I  must  take  as  a  finding  of 
fact  as  to  the  head  office;  but  whether  that 
is  a  finding  of  fact  that  I  am  bound  by  or 
not,  it  seems  to  me  that  the  evidence  fully 
supports  it  and  that  the  office  which  they  had 
here  undoubtedly  was,  as  between  that  office  and 
any  other  office  that  the  company  had,  in  point  of 
fact  the  head  office.   The  result  therefore,  so  far 
as  the  document  which  is  the  constitution  of  this 
company  tells  us  anything  about  it— so  far  as  it 
tells  people  who  want  to  find  this  company  where 
they  can  find  it,  what  it  tells  them  is  that  they 


can  find  it  in  London  because  it  tells  them  that 
tbey  can  find  it  at  the  head  office  and  that  head 
office  is  assumed  to  be  probably  London  and  is  in 
fact  London.  It  is  subject  to  the  determination 
of  the  directors,  and  the  directors  have  either 
determined  that  it  should  not  be  elsewhere  or 
determined  tbat  it  should  be  here  by  acting  on 
it  and  it  being  here.  So  far  as  the  constitution 
of  the  company  indicates  where  its  locality  is  to 
be,  what  it  indicates  is  that  its  locality,  if  the 
head  office  is  its  locality,  is  to  be  in  such  place  as 
the  directors  determine,  and  they  have  deter- 
mined London.  Then  it  undoubtedly  contem- 
plates that  it  should  be  a  company  which  does 
business  nearly  all  over  the  world— certainly  in 
the  principal  countries  of  the  world.  It  is  con- 
templated tbat  it  should  have  a  head  office.  It 
is  contemplated  that  it  should  have  branches. 
Although  one  would  think  from  its  being  incor- 
porated: in  the  South  African  Republic  that  most 
likely  that  would  be  its  principal  place  of  business, 
it  most  distinctly  contemplates  that  its  principal 
place  of  business  may  be  elsewhere  and  that  in 
the  Republic  there  may  be  nothing  but  a  branch. 
That  is  the  light  which  the  document  forming  the 
constitution  of  the  company  throws  upon  it. 
Then,  so  far  as  regards  the  facts  they  are  in 
accordance  with  that  The  directors  of  the  com- 
pany in  the  general  control  of  its  affairs  un- 
doubtedly proceeded  from  the  board  in  London. 
They  gave  powers  of  attorney  to  the  people  who 
were  to  do  the  business  for  them  in  the  Transvaal, 
and  although  I  do  not  know  tbat  it  is  clear  that 
t  hey  exactly  treated  their  business  in  the  Transvaal 
as  a  branch  only,  still,  they  very  nearly  did  tbat, 
and  they  treated  it  rather  as  a  branch  than  as  the 
main  business.  Those  are  the  facts.  Under  those 
circumstances,  does  the  fact  that  it  was  incorpo- 
rated in  the  South  African  Republic  show  that 
its  residence  was  necessarily  there  and  not  else- 
where ?  The  next  thing,  I  think,  is  to  come  to 
the  light  that  the  cases  throw  upon  it.  It  is  the 
fact  that  there  is  no  case  reported,  that  I  am 
aware  of,  in  which  a  company  incorporated  in  one 
company  has  been  held  to  be  registered  in  another. 
But  there  is  also  no  case,  as  far  as  I  know,  which 
has  come  before  the  courts  in  reference  to  these 
matters  in  which  the  company  has  been  incorpo- 
rated in  one  country  and  has  not  had  its  head  office- 
in  the  same  country.  In  the  Ottoman  Bank  case — 
Attorney. General  v.  AUxandtr  (31  L.  T.  Rep. 
694;  L.  Rep.  10  Ex.  20)— it  is  quite  clear  that  the 
head  office  in  fact  was  in  Constantinople.  It  is 
equally  clear  that  the  constitution  of  the  company 
provided  that  it  should  be  there,  and  consequently 
you  have  there  the  two  matters  as  to  which  I  have 
apparently  to  decide  here  which  is  the  overriding 
one  on  the  same  side.  Then  the  Scotch  case  of  the 
Norwegian  company— Winqate  v.  Inland  Revenue 
(24  Ct.  Sess.  Cas.  4th  Rettie,  939 ;  34  Sc.  L.  Rep. 
699;  3  Tax  Cas.  569)— is  possibly  the  nearest  to 
this,  but  there  the  company,  being  registered 
in  Norway,  had  also,  as  was  stated  in  the 
case,  its  registered  office  in  Norway,  and  it 
in  fact  did  all  its  company  business  as  dis- 
tinguished from  its  trading  business  in  Norway, 
and  although  it  did  its  main  business — namely, 
its  trading  business — in  Glasgow,  it  did  it  there 
by  an  agent;  a  firm  who  were  agents  for  the 
company  did  the  business,  and  it  happened  that 
they  did  the  entire  profitable  business,  but  they 
did  it  as  agents  of  the  company,  and  not  as 
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officers  of  the  company.  All  companies  must,  in 
one  sense  act  by  agents.  The  directors,  the 
secretary,  and  everybody  are  agents  of  the  com- 
pany, but  I  think  there  is  a  distinction  between 
persona  who  are  officers  of  the  company  who 
directly  represent  the  company  and  firms  who 
are  mere  agents  for  the  company,  and  when  one 
considers  within  which  branch  of  this  Income 
Tax  Act  a  particular  company  is  to  fall,  that 
question  of  agency  seems  to  me  to  be  of  some 
importance.  The  1st  clause,  "  resident  in  this 
country,"  contemplates  the  resident  carrying  on 
his  business,  whether  here  or  elsewhere,  but  carry- 
ing it  on  himself.  Tbe  2nd  clause,  referring  to 
a  person  not  resident  in  this  country,  but,  never- 
theless, carrying  on  a  profession,  trade,  or 
employment  in  this  country,  obviously  refers 
mainly  to  cases  where  the  resident  abroad  carries 
on  something  in  this  country  by  agents  in  this 
country,  and  tbe  Tax  Acts  provide — it  is,  I  think, 
tbe  41st  section  of  the  Act  of  1842 — for  the  agents 
being  accountable  in  ca*es  coming  within  the 
2nd  clause  of  this  ached.  D.  There  you  go  to  the 
agent,  and  in  this  case  of  Wingate  v.  Inland 
Revenue  what  was  held  by  tbe  court  was  that  the 
Glasgow  agents  were  accountable,  but  account- 
able for  the  whole  profits  of  the  Norwegian  com- 
pany, because  tbe  whole  profits  of  the  Norwegian 
company  were  made  in  Glasgow.  It  was  the 
agent  that  was  in  Glasgow,  not  the  company. 
Now,  the  question  is,  which  is  it  that  is  here? 
"What  is  here  is  the  head  office,  the  directing 
power,  persons  who  are  in  one  sense  agents  of  the 
company— directors  and  managing  director,  and 
so  on — but  those  persons,  the  agents  of  tbe  com- 
pany, are  also  officers  of  the  company.  They  are 
the  company,  so  far  as  the  company  has  a  cor- 
poral existence  other  than  the  corporation  by 
name  after  being  incorporated.  Ic  seems  to  me 
that  what  is  here  is  the  company,  and  not  merely 
agents  of  the  company.  Therefore,  I  think  that 
the  true  inference  is  that  here  the  company  must 
be  held  to  be  resident  in  this  country  within  the 
1st  clause.  I  think  that  the  considerations  which 
go  to  make  up  that  which  is  the  local  habitation 
of  such  a  body  as  this,  go  more  to  show,  if  it  was 
necessary  to  decide  between  Johannesburg  and 
London,  that  this  company  is  in  fact  to  be  found 
in  London,  and  not  to  be  found  in  Johannesburg ; 
but  there  are  agents  to  be  found  in  Johannesburg 
and  the  company  is  to  be  tonnd  here,  whereas  in 
in  tbe  Scotch  case  it  was  the  company  to  be  found 
in  Norway  and  the  agents  of  the  company  to  be 
found  in  Glasgow.  I  think  I  must  come  to  that 
conclusion.  As  I  have  said,  I  do  not  think 
the  cases  throw  a  very  great  deal  of  light 
upon  it,  because  of  the  fact  that  in  all 
the  cases  the  considerations  which  in  this  case 
go  on  the  one  side  or  on  the  other  in  those  cases 
all  went  on  the  one  side,  and  therefore  they  do 
not  really  help  us.  I  cannot  help  thinking  that, 
although  the  company,  by  getting  itself  regis- 
tered in  the  South  African  Republic,  undoubtedly 
desired,  so  far  as  the  company  before  its  incor- 
poration would  have  any  desire,  to  take  advantage 
of  tbe  law  of  the  Transvaal,  yet,  having  regard 
to  the  constitution  of  the  company  as  framed 
there,  I  cannot  see  that  it  was  prevented,  after  it 
had  become  incorporated,  from  residing  else- 
where, either  instead  of  the  Transvaal  or  as  well 
as  the  Transvaal.  I  think  it  did,  or  the  pro- 
motors  of  it  did  intend  to  get  the  benefit  of 
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the  Transvaal  law,  and  did  get  it.  There  can  be 
no  doubt  about  that.  So  tar  as  the  company 
could  be  either,  it  was  intended  that  this  company 
should  be  a  "  Boer "  and  not  an  "  Uitlander  ' 
— there  is  no  doubt  about  that ;  and  I  have  no 
doubt  it  got  very  substantial  advantages  in  its 
operations  by  being  incorporated  in  that  country 
instead  of  being  incorporated  here;  but  it  was 
incorporated  in  that  country  for  that  purpose. 
Jt  shows,  in  my  view,  that  it  was  intended  from 
the  first  that  its  operations  might  be  mainly  out 
of  the  Transvaal,  and  that,  in  fact,  they  were 
mainly  outside  the  Transvaal.  I  think  that  upon 
the  various  dicta  —  they  are  nothing  more — it 
must  be  taken  to  be  resident  within  this  country. 
On  those  grounds  I  think  I  must  affirm  the  deci- 
sion. Under  these  circumstances  I  do  not  think 
it  is  necessary  for  me  to  say  anything  about  the 
second  point,  which  it  was  agreed  in  certain 
events  I  should  deal  with,  but  deal  with  sepa- 
rately. I  do  not  think  it  is  necessary.  I  only 
want  just  to  say  that  in  approaching  that  point 
it  confirms  my  view  upon  the  other  point,  because 
I  think  if  one  were  to  deal  with  this  case  under 
the  2nd  clause  as  a  non-resident  company,  what 
one  would  look  to  would  be  to  find  who  you  were 
to  make  answerable  for  such  part  of  tbe  business 
as  was  done  within  this  country.  If  you  were  to 
look  for  the  agents  of  this  non-resident  company, 
and  when  you  went  to  look  for  them,  you  would 
find  not  them,  because  you  would  find  the  com- 
pany itself.  That  goes  to  confirm  tbe  view  that 
the  case  really  comes  within  the  first  clause,  and 
not  within  the  second.  On  those  grounds  I  think 
my  judgment  must  be  for  the  Crown. 

Judgment  accordingly. 

Solicitors:  Herbert  Smith,  Go$$,  King,  and 
Gregory  ;  The  Solicitor  of  Inland  Revenue. 

Tuetday,  May  3. 

(Before  Lord  Alvebstose,  C.J.,  Wills  and 
Kennedy,  JJ.) 

Haomaieb  (app.)  v.  Ovebseebs  of  Willesben 
( reaps.),  (a) 

Jutticet — Summary  jurisdiction — Lifts  of  persons 
liable  to  serve  on  juries— Justices  sitting  in 
"  special  petty  sessions  "  for  revising  jury  lists — 
Power  or  justices  to  state  special  case — Juries 
Act  1825  (6  Geo.  4,  c.50),  «.  10— Summary  Juris- 
diction Act  1879  (42  &  43  Vict.  c.  49).  33— 
Interpretation  Act  1889  (52  <£  53  Vict.  c.  63),  s.  13, 
sub.ss.  II,  12. 

Justices  sitting  in  special  petty  sessions  under 
sect.  10  of  the  Juries  Act  1825,  for  revising  the 
lists  of  jurors,  are  not  a  court  of  summary 
jurisdiction  within  the  meaning  of  sect.  13,  sub- 
sect.  11,  of  the  Interpretation  Act  1889,  and  have 
no  power  under  sect.  33  of  tlie  Summary  Juris- 
diction  Act  1879,  or  otherwise,  to  state  a  special 
case  for  the  opinion  of  the  High  Court,  upon  the 
application  of  a  person  aggrieved  by  their 
decision. 

Case  stated  upon  the  application  of  the  appel- 
lant by  four  justices  of  the  peace  sitting  and 
acting  on  the  24th  Sept.  1903,  under  the  Juries 
Act  1825  (6  Geo.  4,  c.  50),  s.  10,  at  a  special 
petty  sessions  in  and  for  the  division  of  Willesden 

(*)  Baporud  by  W.  W.  out,  E«q.,  B*rrUt«r-M-Lsw. 
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in  the  county  of  Middlesex,  for  the  purpoee  of 
reviewing  and  allowing  the  lists  of  persons  liable 
to  serve  on  juries  for  that  county,  subject  first  to 
the  decision  of  the  court  as  to  whether  under  the 
circumstances  the  justices  sitting  as  a  special 
petty  sessions  under  sect.  10  of  the  Juries  Act 
1825  had  the  power  to  state  a  special  case. 

On  the  date  aforesaid  the  respondents,  the 
overseers  of  the  parish  of  Willesden,  submitted 
to  the  justices  a  list  of  persons  in  the  parish  for 
settlement  and  approval  as  being  liable  to  serve 
on  juries  in  and  for  the  county  of  Middlesex, 
and  therein  was  included  the  name  of  the  appel- 
lant, with  his  description  as  veterinary  surgeon. 

The  appellant,  who  was  a  member  of  the  Royal 
College  of  Veterinary  Surgeons,  and  who  was 
carrying  on  practice  as  a  veterinary  surgeon  in 
the  parish,  appeared  by  his  solicitor  and  claimed 
exemption  from  service  on  juries  on  the  ground 
that,  being  on  the  register  of  veterinary  surgeons, 
be  was  a  registered  medical  practitioner  within 
the  meaning  of  the  Juries  Act  1870,  and  was 
thereby  exempt  from  service  on  juries. 

The  justices,  after  hearing  the  parties,  found  and 
determined  that  the  appellant  was  not  a  "  regis- 
tered medical  practitioner "  within  the  meaning 
of  the  words  in  the  Juries  Act  1870,  being  of 
opinion  that  those  words  meant  a  person 
registered  under  the  provisions  of  the  Medical 
Act  1858,  and  defined  by  sect.  34  of  that  Act, 
and  they  declined  to  remove  the  appellant's  name 
from  the  list. 

They  then  stated  this  case  for  the  opinion  of 
the  court  as  to  whether  the  appellant  was  exempt 
from  service  on  juries  by  virtue  of  his  being  in 
actual  practice  as  a  veterinary  surgeon,  but 
subject  to  the  preliminary  question  as  to  whether 
they  bad  power  to  state  a  case. 

The  following  were  the  reasons  which  in  the 
opinion  of  the  justices  rendered  it  doubtful 
whether  they  had  power  to  state  a  special  case 
upon  this  matter:  (a)  there  was  no  hearing  of  an 
"information  or  complaint,"  as  required  by 
sect.  2  of  20  &  21  Vict.  c.  43  (the  Summary 
Jurisdiction  Act  18571 ;  (h)  they  were  not  a  "  court 
of  summary  jurisdiction,''  as  provided  by  sect.  33 
of  42  &  43  Viot.  c.  49  (the  Summary  Jurisdiction 
Act  1879). 

The  Interpretation  Act  1889  (52  A  53  Vict.  c.  63) 
enacts  as  follows : 

Sect.  13  (11).  The  expression  "  cmrt  of  summary 
jurisdiction  "  shall  mean  any  jpstice  or  justices  of  the 
peace,  or  other  magistrate,  by  whatever  name  oalled,  to 
whom  jurisdiction  is  given  by,  or  who  is  authorised  to 
act  under,  the  Summary  Jurisdiction  Acts,  whether  in 
England,  Wales,  or  Ireland,  and  whether  acting  under 
the  Summary  Jurisdiction  Acts  or  any  of  them,  or 
under  any  other  Act,  or  by  virtue  of  bis  commission,  or 
under  the  common  law. 

The  justices  conceived  that  this  definition  of 
"court  of  summary  jurisdiction"  must  be  governed 
by  the  worda  "to  whom  jurisdiction  is  given  by, 
or  who  is  authorised  to  act  under,  the  Summary 
Jurisdiction  Acts  ";  otherwise  the  worda  at  the 
end  of  the  section  would  mean  justices  acting  in 
any  capacity  whatever. 

Their  jurisdiction  was  not  given  to  them  in  this 
matter  nnder  the  Summary  Jurisdiction  Acts,  but 
under  special  Acts  relating  to  jurors.  They  could 
only  sit  in  special  sessions  within  the  last  seven 
lavs  of  September  (0  Geo.  4,  c  50,  s.  10),  with  an 
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adjournment  thereof  within  another  seven  day* 
(25  &  26  Vict  c.  107,  the  Juries  Act  18&, 
s.  8). 

It  was  heid  that  justices  sitting  in  special 
sessions  for  licensing  matters  were  not  a  court  of 
summary  jurisdiction  (Boulter  v.  Kent  Jiutkta, 
77  L.  T.  Rep.  288 ;  (1897)  A.  0.  556) ;  nor  were 
justices  sitting  at  special  sessions  for  granting 
game  licences  (Reg.  v.  Bird  and  other$,  62  J.  P. 
309). 

For  these  reasons  the  justices  considered  it 
doubtful  whether,  sitting  as  they  were  at  a  special 
petty  sessions  under  sect.  10  of  the  Juries  Act 
1825  for  reviewing  the  lists  of  jurors,  they  had 
power  to  state  a  special  case  for  the  opinion  of  the 
court,  and  they  submitted  that  point  for  the 
decision  of  the  court. 

Sect  8  of  the  Juries  Act  1825  (6  Geo.  4,  c.  50) 
provides  that  churchwardens  and  overseers  are  to 
make  out  lists  of  every  man  residing  within  their 

fiarishes  or  townships  who  shall  be  qualified  and 
table  to  serve  on  juries ;  and  sect  9  provides  that, 
having  made  ont  the  list  the  churchwardens  and 
overseers  shall  fix  a  true  copy  of  the  same  upon 
the  church  doors,  with  a  notice  subjoined  thereto 
stating  that  all  objections  to  the  list  will  be  heard 
by  the  justices  at  a  time  and  place  to  be  men- 
tioned in  such  notice,  and  shall  sign  tbeir  names 
at  the  foot  of  such  copy. 

Sect  10  provides : 

The  justices  of  the  peace  in  every  division  in  England 
and  Wales  shall  bold  a  special  petty  sessions  for  the 
purposes  herein  mentioced,  within  the  last  seven  days  of 
September  in  every  year,  on  some  day  and  at  some  place, 
of  which  notioe  shall  be  given  by  their  clerk  before  the 
20th  day  of  August  next  prooediog,  to  the  oborcb- 
wardens  and  overseers  of  every  parish,  and  to  the  over- 
»e°r«  of  every  township,  within  each  division,  and  tie 
>  churchwardens  and  overseers  of  each  parish,  and  the 
overseers  of  etch  township,  shall  then  and  then  produce 
the  Hat  of  men  qualified  and  liable  to  serve  on  jariss 
as  aforesaid,  within  their  respective  parishes  or  town- 
ships, by  them  prepared  mid  made  out,  aa  hereinbefore 
directed,  and  shall  answer  upon  oath  such  question* 
touching  the  same  se  shall  he  put  to  them,  or  any  of 
them,  by  the  justioes  then  present ;  and  if  any  man,  not 
qualified  and  liable  to  serve  cn  juries  as  aforesaid,  is 
inserted  in  any  snch  list,  it  shall  be  lawful  for  the  i&id 
justices,  upon   aatufaction  from  the    oath   of  the 
party  complaining,  or  other  proof,  or  upon  their  own 
knowledge,  that  he  ia  not  qualified  and   liable  to 
serve  on  juries,  to  strike  his  name  out  of  snob  list,  and 
also  to  strike  thereout  the  names  of  men  disabled  by 
lunacy  or  imbecility  of  mind,  or  by  deafness,  blindness, 
or  other  permanent  infirmity  of  body,  from  serving  on 
juries ;  and  it  shall  also  be  lawful  for  such  justioes  to 
insert  in  snoh  list  the  name  of  any  man  omitted  therein, 
and  likewise  to  reform  any  errors  or  omissions  which 
shall  appear  to  them  to  have  been  osmmitted  in  re»pect 
to  the  name,  place  of  abode,  title,  quality,  calling, 
buiinsss,  or  the  nature  of  the  qualification  of  any  man 
included  in  any  such  list.    .    .  ." 

Morion  Smith  for  tho  appellant.— The  pre- 
liminary question  is  whether  the  justices  uad 
power  to  state  a  special  case.  The  justices  were 
sitting  as  a  court  of  summary  jurisdiction,  and 
they  had  power  to  state  a  case.  They  were  sitting 
and  acting  under  the  provisions  of  sect.  10  of  the 
Juries  Act  1825  as  a  "  special  petty  sessions " 
for  revising  the  jurors'  lists;  and  they)  were 
therefore  a  court  of  summary  jurisdiction  within 
the  meaning  of  the  Summary  Jurisdiction  Acta 
A  "special  petty  sessions"  is  simply  a  "petty 
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held  for  special  purpose*.  The  old 
for  a  court  of  summary  jurisdiction 
was  a  petty  sessions  court,  ana  every  petty 
sessions  conrt  is  a  court  of  summary  jurisdiction. 
At  the  time  this  Act  was  passed  in  the  reign  of 
George  IV.  justices  sitting  together  were  called 
justices  sitting  in  special  petty  sessions,  and  the 
conrt  was  called  a  special  petty  sessions  court  or  a 
petty  sessions  court.  Now  they  are  called  a  court 
of  summary  jurisdiction,  but  the  former  was  the 
title  they  held  until  the  Summary  Jurisdiction 
Acta  clothed  them  with  the  name  of  "  court  of 
summary  jurisdiction."  The  definition  of  "conrt 
of  summary  jurisdiction  "  is  given  in  sect.  13, 
sub-sect.  11,  of  the  Interpretation  Act  1889  (52  & 
53  Vict.  c.  63),  and  that  definition  includes  any 
justice  or  justices,  whether  acting  under  the 
Summary  Jurisdiction  Acts,  "  or  under  any  other 
Act,"  or  by  virtue  of  his  commission,  or  under  the 
common  law.  That  definition  could  scarcely  be 
more  comprehensive,  and  it  shows  that  justices 
may  be  a  court  of  summary  jurisdiction,  not  only 
when  they  are  acting  under  the  Summary  Juris- 
diction Acts,  but  also  when  they  are  acting 
"  under  any  other  Act."  Here  the  justices  were 
sitting  and  acting  under  some  other  Act — namely, 
the  Juries  Act  1825.  The  definition  of  "  court 
of  summary  jurisdiction"  in  force  before  the 
Interpretation  Act  of  1889  was  given  in  sect.  60 
of  the  Summary  Jurisdiction  Act  1879  (42  &.  43 
Vict  c.  49),  which  was :  "  Any  justice  or  justices 
of  the  peace,  or  other  magistrate,  by  whatever 
name  called,  to  whom  jurisdiction  is  given  by,  or 
who  is  or  are  authorised  to  act  under,  the 
Summary  Jurisdiction  Acts  or  any  of  such  Acts. 
This  definition  was  added  to  by  the  Interpreta- 
tion Act  1889,  by  adding  on  the  words:  "Or 
under  any  other  Act,  or  by  virtue  of  his  com- 
mission, or  under  the  common  law"  ;  showing 
the  clear  intention  of  the  Legislature  that  a  court 
of  summary  jurisdiction  should  not  be  con- 
Sned  to  justices  acting  under  the  Su  mmary 
Jurisdiction  Acts,  but  should  be  extended  so  as 
to  include  justices  acting  under  any  other  Act 
whatever.  In  the  next  sub-section  (sub-sect.  12 
of  sect.  13  of  the  Act  of  1889)  ••  petty  sessional 
court "  is  defined  as  meaning  "  a  court  of  summary 
jurisdiction,  consisting  of  two  or  more  justices 
when  sitting  in  a  petty  sessional  court-house," 
and  bo  forth.  The  justices  in  the  present  case 
come  within  that  definition  and  are  a  court  of 
summary  jurisdiction,  and  being  a  court  of 
summary  jurisdiction,  they  have  power  to  state  a 
case,  under  sect  33  of  the  Summary  Jurisdiction 
Act  1879.  on  the  application  of  any  person 
aggrieved  by  their  order.  The  two  cases  which 
seem  to  have  been  decided  against  the  appellant's 
contention  are  Boulter  v.  Kent  Justices  (77  L.  T. 
Rep.  288;  (1897)  A.  C.  556)  and  Reg.  v.  Bird 
and  olhert  (62  J.  P.  309).  Those  cases  are 
distinguishable.  In  Boulter  v.  Kent  Justices 
(ubi  sup.)  the  justices  were  sitting  at  the 
general  annual  licensing  meeting,  and  the 
decision  of  the  House  of  Lords  was  that  they 
were  not  a  court  at  all,  and  therefore  not  a  court 
of  summary  jurisdiction,  and  Lord  Halsbury, 
L.C.  in  bis  judgment  says  that  they  were  not  a 
court  at  all.  That  case,  therefore,  is  distinguish- 
able on  the  ground  that  the  justices  were  sitting 
as  an  administrative  body,  and  were  not  a  court. 
The  next,  time  the  question  arose  whether  justices 
were  a  court  of  summary  jurisdiction  was  in 
Vol  XC.,  2333. 


Beg.  v.  Bird  and  othere  (ubi  sup.),  in  which  an 
application  was  made  to  licensing  justices  for  a 
licence  to  deal  in  game,  and  the  same  answer 
applies.  The  only  other  case  in  which  the 
question  seems  to  have  arisen  as  to  the  power  to 
state  a  case  is  Be  Bethel  (63  J.  P.  453),  which  was 
an  application  made  to  justices  by  William 
Bethel  for  an  order  under  sect.  299  of  the 
Lunacy  Act  1890.  There  it  was  held  that  the 
justices  were  not  a  court  of  summary  jurisdic- 
tion, and  therefore  had  no  power  to  state  a  case. 
The  answer  to  that  case  is  that  the  application 
under  that  section  was  one  that  could  be  made  to 
one  justice  sitting  alone,  and  one  justice  sitting 
alone  cannot  be  a  court  of  summary  jurisdiction 
except  specially  made  so  by  statute,  as  in  the 
case  of  metropolitan  police  and  stipendiary  magis- 
trates. [L>rd  ALVKR8TONX,  C.J.— That  case 
seem 3  to  show  that  the  court,  to  state  a  case 
under  these  sections,  must  be  sitting  as  a  court 
of  summary  jurisdiction,  and  therefore,  if  you 
can  show  that  this  court  was  sitting  as  a  court  of 
summary  jurisdiction,  it  carries  you  a  long  way.] 
Under  this  sub-section  of  the  Act  of  18S9,  justices 
Bitting  to  hear  an  application  for  the  issue  of  a 
distress  warrant  for  nonpayment  of  poor  rates 
have  power  to  state  a  case : 

Fourth  City  Mutual  Building  Society  v.  Church' 
warden*,  Qc,  of  E  tit  I  Ham,  (18f»2)  1  Q.  B.  661. 

[Lord  A L v  eeston  e,  C.J. — The  point  is  whether 
the  justices  were  acting  as  a  court  of  summary 
jurisdiction  in  settling  this  list  I  presume  there 
is  no  other  power  given  to  tbetn  to  state  a  case 
exoept  that  given  in  sect.  33  of  the  Summary 
Jurisdiction  Act  1879  ]  That  seems  to  be  so,  as 
under  sect.  2  of  the  Summary  Jurisdiction  Act 
1857  (20  &  21  Vict,  c  43)  a  case  could  only  be 
stated  on  the  hearing  of  an  "  information  or  com- 
plaint," and  the  present  case  would  not  come 
within  those  words.  Unless  by  case  stated  there 
can  be  no  appeal,  as  by  the  Juries  Act  1870,  s.  12, 
the  list,  when  revised  by  the  justices,  is  made 
absolutely  conclusive. 
The  respondents  diu  not  appear. 

Lord  Alvekstone.  C.J.— The  point  raised  by 
the  magistrates  as  to  their  power  to  state  a  special 
case,  which  counsel  has  argued  before  us,  is 
certainly  one  of  difficulty;  and,  if  our  decision 
that  there  is  no  power  to  state  a  special  case 
should  be  found  to  be  right,  it  is  desirable  that 
the  matter  should  be  made  plain,  if  it  is  thought 
advisable  that  there  should  be  means  of  question- 
ing the  discretion  or  the  exercise  of  jurisdiction 
of  the  magistrates  under  sect  10  of  the  Juries 
Act  1825.  The  power  to  state  a  special  case  is 
now  given  by  the  words  of  sect.  33  of  the  Sum- 
mary  Jurisdiction  Act  1879 :  "  Any  person 
aggrieved  who  desires  to  question  a  conviction, 
order,  determination,  or  other  proceeding  of  a 
court  of  summary  jurisdiction  on  the  ground 
that  it  is  erroneous  in  point  of  law,  or  is  in  excess 
of  jurisdiction,  may  apply  to  the  court  to  state  a 
special  case."  Those  words  are  wider  than  the 
words  of  the  former  section  giving  power  to  state 
a  case—namely,  seot.  2  of  the  Summary  Jurisdic- 
tion Act  1857.  They  are  a  re-enactment  of  the 
provisions  of  the  old  Summary  Jurisdiction  Act  of 
1857,  with  the  subsequent  Act,  and  they  contain 
the  words,  not  "  infotination  or  complaint,"  as  the 
earlier  Act  did,  but  "conviction,  order, 
mination,  or  other  proceeding  of  a  court  of 
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mary  jurisdiction" ;  bat  they  still  leave  untouched 
the  question  of  whether  or  not  the  body  that  is 
acting,  or  is  called  upon  to  state  a  special  case, 
ib  a  court  of  summary  jurisdiction.  Then,  in 
order  to  make  out  that  this  court  was  a  court  of 
summary  jurisdiction,  counsel  has  called  our 
attention  to  sub-sect.  11  of  sect.  13  of  the  Inter- 
pretation Act  of  1889,  which  says :  "  The  expres- 
sion 'court  of  summary  jurisdiction'  shall  mean 
any  justice  or  justices  of  the  peace,  or  other 
magistrate,  by  whatever  name  called,  to  whom 
jurisdiction  is  given  by,  or  who  is  authorised  to 
act  under,  the  Summary  Jurisdiction  Acts  " — it 
is  not,  of  course,  contended  that  the  justices  in 
the  present  rase  fulfil  or  come  within  those  words 
—"whether  in  England.  Wales,  or  Ireland,  and 
whether  acting  under  the  Summary  Jurisdiction 
Acts  or  any  of  them,  or  under  any  other  Act,  or 
by  virtue  of  his  commission,  or  under  the  common 
law."  In  my  opinion,  that  latter  part  of  the 
section  practically  implies  that  the  justices  are 
acting  as  a  court  of  summary  jurisdiction ;  that 
they  are.  so  to  speak,  exercising  the  same  sort 
of  jurisdiction  as  is  intended  to  be  exercised  by 
a  court  of  summary  jurisdiction,  though  that 
jurisdiction  may  be  given  by  some  other  Act, 
or  by  common  law,  and  not  directly  under  the 
Summary  Jurisdiction  Acts  or  any  of  them. 
The  question  which  we  have  to  consider  is 
whether  or  not,  when  the  justices  sit  in  special 
petty  sessions  under  sect.  10  of  the  Juries  Act  of 
1825,  for  revising  the  lists  of  persons  liable  to 
serve  on  juries,  that  is  a  court  of  summary  juris- 
diction within  the  meaning  of  the  Interpretation 
Act  1889,  s.  13,  snb-s.  11.  I  do  not  think  that 
the  question  can  be  answered  simply  by  the  sug- 
gestion that  they  are  a  court  of  petty  sessions.  I 
quite  agree  that  courts  of  petty  sessions  may 
have  powers  under  the  Summary  Jurisdiction 
Acts  and  may  act  under  the  Summary  Jurisdic- 
tion Acts;  but  it  seems  to  me  that  courts  of 
petty  sessions  were  perfectly  well  known  at  the 
time  of  the  Interpretation  Act  of  1889 ;  and  the 
next  sub-section  of  sect.  13  of  the  Interpretation 
Act  deals  with  petty  sessional  courts  and  refers 
to  them  as  being  court*  of  summary  jurisdiction 
consisting  of  two  or  more  justices,  when  sitting 
in  a  petty  tessional  court-house,  and  so  on.  If  it 
had  been  intended  in  the  Summary  Jurisdiction 
Act  of  1879  to  say  that  all  magistrates  Bitting 
in  petty  sessions  should  have  power  to  state  a 
case,  one  would  not  expect  to  find  the  language 
"  Any  person  aggrieved  who  desires  to  question 
a  conviction,  order,  determination,  or  other 
proceeding  of  a  court  of  summary  juris- 
diction."  Looking  at  the  purview  of  sect.  10 
of  the  Juries  Act  of  1825.  and  the  object  of  that 
section,  it  seems  to  me.  speaking  for  myself,  that 
the  class  or  sort  of  jurisdiction  there  exercised  is 
not  such  jurisdiction  as  would  be  rightly  described 
as  being  under  the  Summary  Jurisdiction  Acts, 
or  under  other  Acts  giving  what  I  may  call 
similar  powers  to  the  Summary  Jurisdiction  Acts. 
The  overseers  have  to  sign  the  list  (sect.  9). 
They  have  to  justify  it  by  being  present  there 
and  answering  any  questions  upon  it,  and,  if  any 
man  not  qualified  and  liable  to  serve  is  inserted  in 
such  list, "  it  shall  be  lawfal  for  the  justices,  upon 
satisfaction  from  the  oath  of  the  party  complain- 
ing, or  other  proof,  or  upon  their  own  knowledge, 
that  he  is  not  qualified  and  liable  to  serve  on 
juries,  to  strike  bis  name  out  of  such  list,"  and 


so  on.  It  seems  to  me  that  that  is  a  class  of 
jurisdiction  which  can  scarcely  be  aptly  described 
as  the  proceeding  of  a  court  of  summary  juris- 
diction. It  is  like  a  public  authority  who  know 
the  neighbourhood,  who  are  allowed  to  act  upon 
their  own  knowledge,  and  who  really  are  not 
bound  and  fettered  by  the  ordinary  rules  of  evi- 
dence, as,  of  course,  they  ought  not  to  be  when 
they  are  proceeding  to  revise  this  list,  as  to  which 
they  have  a  good  deal  of  personal  knowledge;  and 
I  cannot  help  thinking  that  it  would  require 
clearer  wordB  than  are  contained  even  in  the 
extended  provisions  of  the  Summary  Jurisdiction 
Act  of  1879  to  justify  us  in  coming  to  the  con- 
clusion that  these  justices  constituted  that  class 
of  court  which  has  power  to  state  a  special  case 
In  my  opinion,  therefore,  the  objection  raised  by 
the  magistrates— namely,  that  they  had  no  power 
to  state  a  special  case — is  one  to  which  we  must 
givo  effect,  and  consequently  we  ought  not  to 
entertain  this  special  case. 

Wills,  J  — I  am  of  the  same  opinion.  I  only 
wish  to  add  to  what  my  Lord  has  said  by  pointing 
out  that  the  expression  "  petty  sessional  court," 
as  used  in  sub-sect.  12  of  sect.  13  of  the  Inter- 
pretation Act  1889,  is  a  comparatively  modern 
phrase.  I  doubt  exceedingly  whether  it  could 
even  be  found  in  any  Act  passed  more  than  fifty 
years  ago,  although  there  are  expressions  to  be 
found  in  Acts  passed  long  before — for  instance, 
in  this  Juries  Act — namely.  "  petty  sessions,"'  or 
"  special  petty  sessions."  I  cannot  help  thinking 
that  if  the  Interpretation  Act,  properly  con- 
sidered, had  intended  to  include  those  expressions 
as  well  as  "  petty  sessional  court,"  it  would  have 
said  so.  I  think  there  is  a  reason  for  the  distinc- 
tion— that  is  to  say,  "  petty  sessional  court " 
being  a  phrase  of  modern  origin,  in  all  proba- 
bility it  will  be  found  that  it  never  is  used  unless 
the  tribunal  or  meeting  of  justices,  to  which  it  is 
applied,  was  really  exercising  judicial  powers  and 
judicial  functions.  Therefore  there  may  be  a 
very  good  reason  for  saying  that,  wherever  the 
term  *'  petty  sessional  court  "  is  used,  the  phrase 
shall  mean  and  shall  involve  that  the  tribunal  is 
a  court  of  summary  jurisdiction,  whereas  it  would 
be  a  very  considerable  extension  of  the  existing 
notions  upon  the  subject  to  bring  all  meetings  of 
justices  in  petty  sessions  into  the  same  category 
and  say  that  they  are  to  be  looked  upon  as  having 
the  same  power  as  a  court  of  summary  juris- 
diction, which  would,  of  course,  give  them  the 

fower  of  stating  a  case.  If  the  Juries  Act  of 
825,  instead  of  saying  "  special  petty  sessions," 
had  said  that  they  shall  bold  a  "petty  sessional 
court,"  there  would  have  been  no  doubt  that  the 
Interpretation  Act  of  1889  would  have  made  tbem 
a  court  of  summary  jurisdiction.  I  am  quite 
confident  that  in  the  year  1825,  when  the  J uries 
Act  was  passed,  the  phraseology  "  petty  sessional 
court  "  was  never  used. 

Kennedy/,  J.— I  ooncur  in  the  judgment  of 
my  Lord. 

Judgment  accordingly.    Case  struck  out. 
Solicitor  for  the  appellant,  George  Thatcher. 
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May  15,  18, 19,  22.  Dec.  8. 10, 11, 1903,  and 
May  2,  1904. 

(Before  the  Lord  Chancellor  (Halsbury). 
Lords   Macnaqhten,   Davet,  Robertson, 
and  Lindley.)  (a) 
Colls  v.  Home  and  Colonial  Stores 
Limited.  (6) 
on  appeal  from  the  court  of  appeal  in 

ENGLAND. 

Easement  —  Ancient  light*  —  Substantial  inter' 
ference — Sufficient  light  for  ordinary  purpo$e» — 
Preemption  Act  1832  (2  A  3  Will.  4,  c.  71). 

Where  the  light  which  the  respondents  had  enjoyed 
for  more  than  twenty  year*  had  been  interfered 
with  by  the  appellant's  building,  but  not  to  such 
an  extent  as  to  make  it  insufficient  for  ordinary 
purposes  of  inhabitancy  or  business  .- 

Held  [reversing  the  judgment  of  the  court  below), 
that  they  were  not  entitled  to  relief. 

The  Prescription  Act  has  not  in  any  way  altered 
the  pre-existing  law  in  that  respect. 

Appeal  from  a  judgment  of  the  Court  of  Appeal 
(Williams,  Romer,  and  Cozens~Hardy,  L.JJ.), 
reported  85  L.T.  Rep.  701 ;  (1902)  1  Ch.  302,  who 
bad  reversed  a  decision  of  Joyce,  J.,  reported  83 
L.  T.  Rep.  759. 

The  respondent*  brought  the  action  against  the 
appellant  claiming  an  injunction  to  restrain  him 
from  electing  in  Worship-street,  in  the  city  of 
London,  any  building  which  would  darken,  injure, 
or  obstruct  any  ancient  lights  of  the  plaintiff  s. 

The  question  in  dispute  related  to  the  windows 
on  the  grouod -floor  of  the  plaintiffs'  building, 
which  was  usod  as  a  clerk's  office,  and  had,  as  was 
admitted,  enjoyed  light  for  more  than  twenty 
years.  The  room  waa  an  unusually  long  one, 
with  no  window  at  the  back,  and  in  ordinary 
weather  it  was  usually  necessary  to  use  artificial 
light  at  the  back  part  of  the  room.  It  was  ad- 
mitted that  the  erection  of  the  defendant's  build- 
ing would  diminish  the  amount  of  light  previously 
enjoyed,  but  it  was  proved  that  it  would  leave 
sufficient  light  for  all  ordinary  business  purposes. 

Joyce,  J.  gave  judgment  for  the  defendant,  but 
bis  judgment  was  reversed  as  above  mentioned. 

The  defendant  appealed  to  the  House  of  Lords. 

May  15,  18.  19,  and  22,  1903  — The  case  was 
argued  before  the  Lord  Chancellor  (Halsbury), 
Lords  Shand,  Davey,  and  Robertson. 

B.  Bray,  K.C.,  O.  L.  Clare,  and  Nu  tter  appeared 
for  the  appellant,  and  contended  that  the  owner  of 
the  dominant  tenement  was  only  entitled  to  a 
reasonable  amount  of  light  for  ordinary  purposes, 
and  the  burden  of  proof  of  damage  is  on  him. 
The  evidence  here  is  that  there  was  sufficient 
light  for  an  ordinary  room,  but  not  for  this 
particular  room,  which  was  unusually  large  and 
deep.  The  Prescription  Act  1832  (2  A  3  Will.  4, 
c.  71 )  has  not  affected  the  extent  of  the  right,  but 
only  the  method  of  establishing  it.  See  the  series 
of  authorities  beginning  with 

Aldred's  case,  0  R«p.  57a,  in  1611 ; 
Fishmongers'  Company  v.  Bast  India  Company, 
1  Diokens,  163 ; 

(a)  Lord  Sbaod  was  present  daring  the  argamant,  bat 
ditd  before  their  Lordship*  gave  judgment. 

<*>  Report*!  by  C.  E.  Maldsm,  Esq..  B»*rUt*r-»t-L«w, 


Z*.rw  v.  Price,  2   Wau.  Saander.,    504n,  edit. 
1671; 

Attorney -General  v.  Nichol,  16  Vm.  338  ; 
Moore  v.  Rtwson,  3  B.  A  C.  332  ; 
Bark  v.  Btneey,  2  C  A  P.  463  ;  31  R.  R.  679 ; 
Clarke  v.  Clark,  13  L.  T.  Rep.  482  ;  L.  Rep.  1 
Ch.  16; 

Robton  v.  Whittingbam,  13  L.  T.  Rep.  730;  L.  Rep. 

I  Ch.  442 ; 

Dent  v.  Auction  Mart  Company,  14  L.  T.  Rep. 

S27 ;  L.  Rep.  2  Eq.  238 ; 
Lanftanehi  v.  Mackenzie,  16  L.  T.  Rep.  114  ;  L.  Rep. 

4  Eq.  421  ; 
Adamson  v.  Gatty,  W.  X.  1870,  184  ; 
Kelk  v.  Pearson,  24  L.  T.  Rep.  890;  L.  Rep.  6  Cb. 
809; 

Dickinson  v.  Earbottle,  28  L.  T.  Rep.  186  ; 
City  of  London  Brewery  Company  v.  Tennant,  2* 

L.  T.  Rep.  753  ;  L.  Rep.  9  Ch.  212  ; 
Leech  v.  8ehtesder,  39  L.  T.  Rep.  586 ;  L.  Rep.  9- 

Cb.  463,  which  followed  .Kelk  v.  Pearson ; 
Aynsley  v.  Glover,  31  L.  T.  Rep.  219;  L.  Rep.  18 
Eq.  544 ;  affirmed  on  appeal,  32  L.  T.  Rep.  343  ; 
L.  Rep.  10  Cb.  283 ; 
Moore  v.  Hall,  38  L.  T.  Rep.  419  ;  3  Q.  B.  Div. 
178; 

8cott  v.  Pape,  54  L.  T.  Rep.  399 ;  31  Cb.  Div.  554. 
The  respondents  rely  on  Yates  v.  Jack  (14  L.  T. 
Rep.  151 ;  L.  Rep.  1  Ch.  295),  but  the  headnote 
goes  further  than  the  facts  of  the  case  warrant. 
See  also  Martin  v.  Goble  (1  Camp.  320),  which, 
unfavourably  commented  on  the  later  cases. 
In  this  case  Joyce,  J.  followed  the  decision  of 
Wright.  J.  in  Warren  v.  Brown  (83  L.  T.  Rep. 
318 ;  (1900)  2  Q.  B.  722),  which  we  say  is  correct, 
and  the  Court  of  Appeal,  in  reversing  his  decision, 
followed  their  own  decision  in  Warren  v.  Brown 
(85  L.  T.  Rep.  4U;  (1902)  1  K.  B.  15). 

Haldane,  K.C,  T.  R.Hughes,  K.C.and  Vernon, 
for  the  respondents,  argued  that  the  decision  in 
Warren  v.  Brown  shows  that  a  right  to  an  extra- 
ordinary amount  of  light  may  be  acquired  by 
prescription,  but  this  case  does  not  go  as  far  aa 
that  case.   See  also 

Tapling  v.  Jones,  12  L.  T.  Rep.  555  ;  11  H.  L.  C 
290  ; 

Ayntley  v.  Glover  {ubi  tup.),  and  the  judgment  ot 
Bo  wan,  L.J.  in  Scott  v.  Pape  (ubi  sup.). 

Lanfranchi  v.  Mackenzie  {ubi  sup.)  is  criticised  by 
Kekewich,  J.  io  Attorney-General  v.  Queen  Anns 
Garden  and  Mansions  Company  (60  L.  T.  Rep. 
759).  [Lord  Robertson.  —  In  Roman  law  a 
negative  servitude  cannot  be  acquired  by  pre* 
ecription.]  The  effect  of  the  Prescription  Act 
is  to  alter  the  basis  of  the  right  in  English  law. 
See  also 

Maekey  v.  Scottish  Widows'  Life  Assurance  8ociety, 

II  Ir.  Rep.  Eq.  541. 

[The  Lord  Chancellor. — That  seems  rather  a 
surprising  decision.]  The  effect  of  the  authorities 
is  that  if  a  building,  apart  from  its  use  for  any 
special  purpose,  has  enjoyed  light  for  twenty 
yeara,  and  a  neighbour's  building  operations 
cause  a  material  diminution  of  that  light,  which 
makes  the  building  less  habitable,  or  more  un- 
comfortable, or  less  fitted  for  ordinary  business 
purposes,  then  there  is  a  right  of  action;  and 
the  evidence  shows  that  to  be  the  case  in  thia 
case. 

Bray,  K.C.  was  heard  in  reply. 
Dec.  8,  10,  and  11,  1903.  —  Their  Lordship* 
required  further  argument,  and  the  case  was 
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reargued  before  the  same  noble  and  learn  ed  Lords, 
with  the  addition  of  Lords  Macaagbten  and 
Lindley. 

B.  Bray,  K.C.  (0.  L.  Clare  and  Nutter  with 
him)  appeared  for  the  appellant. 

Haldane.  K.C.  (T.  B.  Hughei,  K  C.  and  Vernon 
with  him  (for  the  respondents. 

At  the  conclusion  of  the  arguments  their  Lord- 
ships took  time  to  consider  their  judgment. 

May  "2,  1904.— Their  Lordships  gave  judgment 
as  follows : — 

The  Lord  Chancellor  (Halsbury).  —  My 
Lords:  la  this  case,  which  was  tried  before 
Joyce,  J  ,  the  learned  judge  gave  judgment  for 
the  defendants  upon  the  ground  that  the  plaintiff 
had  failed  to  prove  any  actionable  wrong,  although 
he  found  that  the  erection  of  the  buildings  of 
which  the  plaintiff  complained  had  appreciably 
diminished  the  light  which  the  plaintiff  had  pre- 
vionsly  enjoyed.  The  Court  of  Appeal,  as  I 
understand  their  judgment,  thought  this  wrong, 
and  ordered  a  mandatory  injunction  to  pull  the 
premises  down  so  as  to  restore  all  the  light  that 
had  been  previously  enjoyed.  If  this  principle 
should  be  sanctioned  by  your  Lordships,  it  would 
be  for  the  first  time  that,  in  this  House  at  all 
events,  such  a  principle  had  been  determined.  I 
-do  not  deny  that  authorities  may  be  found  for  it, 
eome  of  which  have  been  cited  at  the  Bar ;  but  I 
■do  not  think  that  the  exact  question  which  is  now 
in  debate  has  ever  been  brought  before  this  House 
until  now.  The  question  may  be  very  simply 
stated  thus:  After  an  enjoyment  of  light  for 
twenty  years,  or  if  the  question  arose  before  the 
Act  for  such  a  period  as  would  justify  the  pre- 
sumption of  a  lost  grant,  would  the  owner  of  the 
-tenement  in  respect  of  which  such  enjoyment  had 
been  possessed  be  entitled  to  alt  the  light  without 
any  diminution  whatsoever  at  the  end  of  such  a 
period  r"  If  that  were  the  law  it  would  be  very 
far-reaching  in  its  consequences,  and  the  appli- 
cation of  it  to  its  strict  logical  conclusion  would 
render  it  almost  impossible  for  towns  to  grow, 
and  would  formidably  restrict  the  rights  of  people 
to  utilise  their  own  land.  Strictly  applied  it  would 
undoubtedly  prevent  many  buildings  which  have 
hitherto  been  admitted  to  be  too  far  removed  from 
others  to  be  actionable ;  but  if  the  broad  proposi- 
tion which  underlies  the  judgment  of  the  Court 
of  Appeal  be  true,  it  is  not  a  question  of  4o 
degrees,  but  any  appreciable  diminution  of  light 
which  has  been  enjojed  (that  is  to  say,  has 
existed  uninterruptedly)  for  twenty  years  con- 
stitutes a  right  of  action,  and  gives  a  right  to  the 
proprietor  of  a  tenement  that  bai  had  this  enjoy- 
ment to  prevent  his  neighbour  from  building  on 
his  own  land.  I  do  not  think  that  this  is  the  law. 
The  argument  seems  to  me  to  rest  upon  a  false 
analogy,  aB  though  the  access  to  and  enjoyment 
of  light  constituted  a  sort  of  proprietary  right  in 
the  light  itself.  Light,  like  air,  is  the  common 
property  of  all,  or,  to  speak  more  accurately,  it  is 
the  common  right  of  all  to  enjoy  it,  but  it  is  the 
exclusive  property  of  none.  If  the  same  proposi- 
tion against  which  I  am  protesting  could  be 
maintained  in  respect  of  air.  the  progressive  build- 
ing of  any  town  would  be  impossible.  The  access 
of  air  is  undoubtedly  interfered  with  by  the 
buildings  which  are  being  built  every  day  round 
London.   The  difference  between  the  town  and 
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country  is  very  appreciable  to  the  dweller  in  cities 
when  he  goes  to  the  open  country  or  to  the  top  of 
a  mountain  or  even  a  small  hill  in  the  country, 
but  would  the  possessor  for  twenty  years  of  a 
house  on  the  edge  of  a  town  be  at  liberty  to 
restrain  his  neighbour  from  building  near  him 
because  he  had  enjoyed  the  free  access  of  air 
without  buildings  near  him  for  twenty  years? 
No  doubt  this  is  an  extreme  case,  but  it  is  one  of 
the  extreme  cases  which  tries  the  principle.  The 
truth  is  that,  though  there  were  objections  to 
asking  a  jury  whether  the  enjoyment  tali$  qualit 
was  such  that  they  might  presume  a  lost  grant 
when  nobody  supposed  that  such  a  grant  was  ever 
really  made,  yet  it  gave  the  opportunity  of  con- 
sidering wnat  was  the  extent  of  the  supposed 
grant,  and  if  anything  so  extreme  as  I  have  just 
supposed  were  claimed  no  jurymen  in  their  senses 
would  have  affirmed  such  a  grant.  The  statute 
upon  which  reliance  is  placed  in  this  case  illus- 
trates the  danger  of  attempting  to  put  a  principle 
of  law  into  the  iron  framework  of  a  statute.  The 
statute  literally  construed  by  the  use  of  the  words 
"  the  light "  would  mean  all  the  light  which  for 
twenty  years  has  existed  in  the  surrounding  of 
the  tenement  which  has  enjoyed  it ;  yet,  singu- 
larly  enough,  there  has  been  a  complete  uniformity 
of  decision  upon  the  construction  of  the  s  tit  ate 
that  it  has  made  no  difference  in  the  right  con- 
ferred, but  is  only  concerned  with  the  mode  of 
proof;  but  though  I  quite  concur  with  this  con- 
struction, which  is  supported  by  an  overwhelming 
body  of  authority,  yet  I  cannot  but  think  that  the 
language  of  the  statute  has  led  to  some  of  the 
decisions  which  your  Lordships  are  now  called 
upon  to  review.  Certainly,  in  the  older  decisions 
which  have  been  brought  to  your  Lordships' 
notice  in  Mr.  Bray's  very  able  argument  the 
proposition  which,  as  I  have  said,  underlies  the 
judgment  now  under  appeal  finds  no  place.  Lord 
Hardwicke,  lone  ago  in  17M  (Fi$hmongeri  Com- 
pany v.  Exit  India  Company,  1  Dickens,  163), 
dealing  with  this  verv  question,  the  alleged  ob- 
struction to  light,  laid  down  what  I  believe  to  be 
law  to-day.  "  It  is  not  sufficient,"  he  eaid,  "  to 
e ay  that  it  will  alter  the  plaintiff's  light,  for  then 
no  vacant  piece  of  ground  could  be  built  on  in  the 
city,  and  here  there  will  be  17ft.  distance,  and  the 
law  says  it  must  be  so  near  as  to  be  a  nuisance." 
Lord  Cranworth,  in  Clarke  v.  Clark  (13  L.  T.  Rep. 
482;  L.  Rep.  1  Cb.  10),  adopted  the  same  test, 
and  his  observation,  though  a  subsequent  decision 
of  his  seemed  to  throw  doubt  upon  it,  has  received 
the  assent  of  some  of  the  most  learned  judges 
who  ever  sat  upon  the  Eaglieh  Bench.  I  think 
that  the  whole  subject  has  been  confused  by 
certain  decisions  which  were  dependent  on  the  facts 
proved,  and  were  incautiously  repotted  as  laying 
down  principles  of  law,  when  they  were,  in  my 
view,  only  intended  to  be  findings  of  fact  in  that 
particular  case.  At  all  events.  Iam  prepared  to 
hold  that  the  test  given  by  Lord  Hardwicke  is 
the  true  one,  and  I  do  not  think  that  a  better 
example  could  be  found  than  the  present  case  to 
show  to  what  extravagant  results  the  other  theory 
leads.  The  owner  of  a  tenement  on  one  aide  of  a 
street  40ft.  wide  seeks  to  restrain  his  opposite 
neighbour  from  erecting  a  house  which,  when 
erected,  will  not  then  be  of  the  same  height  as 
the  house  belonging  to  the  complaining  neighbour, 
and  the  only  plausible  ground  on  which  the  com- 
plaint rests  is  that  on  the  ground-floor  he  has  a 
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room  not  bnilt  in  the  ordinary  way  of  rooms  in 
an  ordinary  dwelling'house,  but  bnilt  bo  that  one 
long  room  goes  through  the  whole  width  of  tho 
house  to  a  back  wall  and  baa  no  window  at  the 
back  or  tides,  and  was,  therefore,  at  the  bick  of 
it,  too  dark  for  some  purposes  without  the  use  of 
artificial  light  even  before  the  building  on  the 
other  side  of  the  street  was  erected.  I  think  that 
oo  tribunal  ought  to  find  as  a  fact  that  the  build- 
ing is  a  nuisance ;  and  altogether  apart  from  the 
inappropriatenees  of  the  remedy  by  injunction,  I 
am  of  opinion  that  the  plaintiff  has  no  cause  of 
action  against  the  defendant.  The  test  of  the 
right  is,  f  think,  whether  the  obstruction  com- 
plained of  is  a  nuisance,  and,  as  it  appears  to  me, 
the  value  of  the  test  makes  the  amount  of  right 
acquired  depend  upon  the  surroundings  and  cir- 
cumstances of  light  coming  from  other  sources, 
as  well  as  the  question  of  the  proximity  of  the 
building  complained  of.  What  may  be  called 
the  uncertainty  of  the  test  may  also  be 
•described  as  its  elasticity.  A  dweller  in  towns 
cannot  expect  to  have  as  pure  air,  as  free  from 
emoke,  smell,  and  noise  as  if  he  lived  in  the 
country,  and  distant  from  other  dwellings,  and  yet 
tin  excess  of  smoke,  smell,  and  noise  may  give  a 
cause  of  action,  but  in  each  of  such  esses  it 
becomes  a  question  of  degree,  and  whether  in 
each  case  it  amounts  to  a  nuisance  which  will 
give  a  right  of  action.  I  have  not  thought  it 
necessary  to  enter  into  a  discussion  of  the 
authorities,  because  I  think  that  it  has  been  most 
carefully  and  accurately  done  by  Wright,  J.  in 
Warren  v.  Brown  (83  L.  T.  Rep.  318;  (t900) 
2  Q.  B.  722).  Of  course,  it  must  be  taken 
that  the  foundation  of  this  judgment  rests 
upon  the  finding  of  fact  by  Joyce,  J.,  that  the 
buildings  of  the  defendant  had  not  so  materially 
interfered  with  the  light  previously  enjoyed  by 
the  plaintiff  as  to  amount  to  a  nuisance.  It 
follows  that,  in  my  judgment,  the  case  of  Warren 
v.  Brown  was  rightly  decided  by  Wright,  J.,  and 
ought  to  have  been  affirmed  by  the  Court  of 
Appeal.  It  was,  however,  reversed  in  accordance 
with  the  same  views  which  guided  that  court  in 
the  case  now  under  review.  For  the  reasons 
which  I  have  given  I  have  to  more  jour 
Lordships  that  the  judgment  of  the  Court  of 
Appeal  be  reversed,  and  the  judgment  of 
Joyce,  J.  restored,  and  that  tbe  respondents  do 
pay  to  the  appellant  the  costs  both  here  and 
below. 

Lord  Macnaghten. — My  Lords :  The  right  of 
a  person  who  is  owner  or  occupier  of  a  building 
with  windows  in  it,  privileged  as  ancient  lights, 
in  regard  to  the  protection  of  the  light  coming  to 
those  windows  is  a  purely  legal  right.  It  is  an 
oasement  belonging  to  the  class  known  as  nega- 
tive easements.  It  is  nothing  more  or  less  than 
tbe  right  to  prevent  the  owner  or  occupier  of  an 
adjoining  tenement  from  building  or  placing  on 
iris  own  land  anything  which  has  the  effect  of 
illegally  obstructing  or  obscuring  the  light  of  the 
dominant  tenement.  This  right  in  early  times 
was  vindicated  by  an  action  on  the  case  for  nui- 
sance, in  which  damages  might  be  recovered  and 
judgment  had  for  removal  or  abatement  of  the 
nuisance:  {Baten's  case,  9  Rep.  53).  In  Aldred'e 
case  1 9  Rep.  57a)  Lord  Coke  says  that  an  action 
lies  for  nuisance  done  to  light  as  one  of  the  three 
essential  requisites  of  habitation.  "An  action 
lies/'  be  says,  "  for  hindrance  of  the  light,  for  the 
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ancient  form  of  tbe  action  was  sii?nificaat,  sc.— 

?uod  mettuagium  horridd  tenebritafe  ob$curavit." 
t  was  not  every  diminution  of  light  that  would 
support  such  an  action.  The  form  of  the  action 
itself  shows  that.  In  later  times  when  an  action 
for  the  protection  of  ancient  lights  came  to  be 
regarded  rather  as  an  action  for  disturbance  of 
an  easement  than  an  action  grounded  on  nuisance 
—as  an  action  to  prevent  the  infringement  of  a 
right  rather  than  an  action  to  redress  a  wrong— 
tbe  necessity  of  showing  the  gravity  of  the  injury 
complained  of  was  not  so  obviously  apparent. 
Still  the  principle  was  the  same,  and  it  must  always 
be  tbe  same.  *'  It  is  not  sufficient,"  as  Lord 
Hardwicke  observed  in  FUhmongert  Company  v. 
Eatt  India  Company,  "to  say  it  will  alter  the 
plaintiff's  lights.  .  .  .  The  law  savs  it  must 
be  so  near  as  to  be  a  nu'uance  " :  (1  Dickens,  163). 
Probably  tbe  most  satisfactory  statement  of  the 
ruly  to  be  applied  in  all  cases  of  ancient  lights  is 
to  be  found  in  Back  v.  Stacey  (2  C.  A  P.  465)  and 
Parker  v.  Smith  (5  C.  Si  P.  438).  Back  v.  Stacey 
was  an  issue  directed  by  tbe  Lord  Chanoellor 
to  try  two  questions— (1)  Whether  the  ancient 
lights  of  the  plaintiff  in  his  dwelling-house  in 
Norwich  had  been  "  illegally "  obstructed  by  a 
building  of  the  defendant ;  and  (2).  if  so,  what 
damage  the  plaintiff  bad  sustained  in  respect  of 
the  injury,  do  that  if  the  jury  bad  found  that 
the  obstruction  complained  of  was  an  illegal 
obstruction  the  damages  would  have  gone  to  tbe 
whole  of  the  injury  and  not  merely  to  the  loss 
sustained  up  to  tbe  date  of  the  writ.  It  was  con- 
tended  there  that  as  it  was  evident  that  the 
quantity  of  light  previously  enjoyed  bad  been 
diminished  the  plaintiff  was  at  any  rate  entitled 
to  a  verdict  on  the  first  issue,  Any  obstruction  of 
ancient  lights  being  illegal.  But  according  to 
the  report,  Best,  C.J.  told  the  jury,  who  had 
viewed  tbe  premises,  that  they  were  to  judge 
rather  from  their  own  ocuUr  observation  than 
from  the  testimony  of  any  witnesses,  however 
respectable,  of  the  degree  of  diminution  which 
the  plaintiff's  ancient  lights  bad  undergone.  It 
was  not  sufficient,  to  constitute  an  illegal  obstruc- 
tion, that  the  plaintiff  bad  in  fact  less  light  than 
before,  nor  that  his  warehouse,  the  part  of  bis 
bouse  principally  affected,  could  not  be  used  for 
all  the  purposes  to  which  it  might  otherwise  have 
been  applied.  In  order  to  give  a  right  of  action 
and  sustain  the  issue  there  must  be  a  substantial 
privation  of  light,  sufficient  to  render  tbe  occupa- 
tion of  the  house  uncomfortable,  and  to  prevent 
the  plaintiff  from  carrying  on  his  accustomed 
business  (that  of  a  grocer)  on  tbe  premises  as 
beneficially  as  he  had  formerly  done.  His  Lord- 
ship added  that  it  might  be  difficult  to  diaw  tbe 
line,  but  the  jury  must  distinguish  between  a 
partial  inconvenience  and  a  real  injury  to  the 
plaintiff  in  tbe  enjoyment  of  the  premises."  Back 
v.  Stacey  was  determined  in  1826.  Parker  v.  Smith 
was  heard  during  the  sittings  after  Michaelmas 
Term  1832.  It  is,  I  think,  tbe  earliest  reported 
case  dealing  with  the  question  of  light  after  the 
passing  of  tbe  Prescription  Act.  which  came  into 
operation  cn  the  first  day  of  Michaelmas  Term 
1832.  It  was  tried  before  Tindal.  C.J.  The 
marginal  note  states,  accurate'y  I  think,  the 
effect  of  the  decision  in  these  words  -.  "  That 
diminution  of  light  and  air  which  the  law  recog- 
nises as  the  ground  of  an  action  against  a  party 
who  builds  near  another's  premises  is  such  as  really 
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makes  them  to  a  sensible  degree  less  fit  for  tbe 
purposes  of  business  or  occupation."  It  does  not 
seem  to  have  been  suggested  either  by  the  counsel 
or  by  the  judge  that  the  Prescription  Act  had 
made  the  slightest  alteration  in  the  nature  of  the 
right  to  light  or  the  principle  on  which  the  ques- 
tion of  an  alleged  infringement  of  that  right 
ought  to  be  determined.  To  these  two  cases  I 
would  only  add  the  case  of  Wells  v.  Ody  <7 
C.  !i  P.  410),  before  Parke,  B.  in  1836.  In  his 
charge  to  the  jury  the  learned  judge  said  that  he 
entirely  adopted  tbe  law  as  laid  down  by  Tindal, 
C.J.  in  Parker  v.  Smith.  And  then,  after  reading 
a  passage  from  Parker  v.  Smith,  he  concluded 
his  address  to  the  jury  by  saying :  "  The  question, 
therefore,  which  I  shall  leave  to  you  is  whether 
the  effect  of  the  defendant's  building  is  to  dimi- 
nish the  light  and  air  so  as  sensibly  to  affect  the 
occupation  of  the  plaintiff's  premises  and  make 
them  less  fit  for  occupation."  60  much  for  tbe 
right  at  law.  Courts  of  equity  had  no  original 
jurisdiction  in  the  matter.  Their  province  was 
simply  to  grant  an  injunction  in  aid  of  the  legal 
right  where  there  was  danger  of  irreparable 
mischief  or  where  an  injunction  was  required  to 
prevent  multiplicity  of  actions.  Under  Lord 
Cairns'  Act  ,(21  &  22  Vict  c.  27).  the  court  was 
empowered,  in  all  cases  in  which  it  bad  juris* 
diction  to  entertain  an  application  for  an  injunc- 
tion against  the  commission  or  continuance  of 
any  wrongful  act,  to  award  damages  to  the  party 
injured,  either  in  addition  to  or  in  substitution 
for  such  injunction.  The  Act  commonly  known 
aa  Sir  John  Rolfs  Act  (25  &  26  Vict.  c.  42) 
provided  that  in  all  cases  in  which  any  relief  or 
remedy  within  tbe  jurisdiction  of  the  Court  of 
Chancery  was  sought,  whether  the  title  to  such 
relief  or  remedy  was  or  was  not  incident  to  or 
dependent  upon  a  legal  right,  every  question  of 
law  or  fact  cognisable  in  a  court  of  common  law 
on  tbe  determination  of  which  the  title  to  such 
relief  or  remedy  depended,  should  be  determined 
by  or  before  the  same  court.  These  Acts  are 
superseded  by  tbe  Judicature  Act,  and  now  the 
High  Court  has  all  the  jurisdiction  of  the  Court 
of  Chancery  and  of  the  several  courts  of  law. 
But  still,  so  far  as  the  right  in  question  is  a  legal 
right,  the  oourt,'in  the  exercise  of  its  jurisdiction, 
must  be  guided  by  the  principles  established  at 
law.  And  those  principles,  in  my  opinion,  are 
still  to  be  found  most  clearly  and  most  concisely 
exhibited  in  tbe  cases  before  Best,  C.J.  and 
Tindal,  C.J.  to  which  I  have  already  referred. 
Although  tbe  question  thus  stated  appears 
tolerably  simple,  it  cannot  be  disputed  that  the 
reported  cases  on  questions  of  light  in  recent 
times  are  not  altogether  consistent.  There  seem 
to  be  two  divergent  views,  neither  of  which,  I 
think,  is  absolutely  accurate.  The  extreme  view 
on  one  side  is  that  the  right  which  is  acquired  by 
so-called  statutory  prescription  is  a  right  to  a 
continuance  of  the  whole  or  substantially  the 
whole  quantity  of  light  which  has  come  to  the 
windows  during  a  period  of  twenty  years.  This 
view  is  conspicuous  in  Calerafi  v.  Thompson  (15 
W.  R.  387,  before  Lord  Chelmsford,  L.C.,  and  in 
Scott  v.  Pape  (54  L.  T.  Rep.  399  ;  31  Ch.  Div. 
554),  where  Cotton,  L.J.  speaks  of  a  "cone  of 
light "  and  Bowen,  L. J.  of  "  a  specific  quantity  of 
light "  as  the  measure  of  tbe  plaintiff's  right. 
The  extreme  view  on  the  other  side  is  that  the 
right  is  limited  to  a  sufficient  quantity  of  light 


for  ordinary  purposes.  I  think  that  this  diver- 
gence of  view  comes  from  a  difference  of  opinion,, 
consciously  or  unconsciously  entertained,  as  to 
the  meaning  and  effect  of  the  provisions  of  tbe 
Prescription  Act  1832  (2  &  3  Will.  4,  c.  71),  and  if  I 
am  not  mistaken  it  may  be  traced  to  certain, 
expressions,  not; perhaps  sufficiently  guarded, 
which  are  to  be  found  in  judgments  delivered  in 
this  House  in  the  case  of  Tapling  v.  Jones  (12 
L.  T.  Rep.  555 ;  11  H.  L.  290).  In  that  case  Lord 
Wesfcbury,  Lord  Cranworth,  and  Lord  Chelms- 
ford all  assume  that  a  period  of  twenty  years' 
enjoyment  of  the  access  and  use  of  light  to  s> 
building  creates  an  absolute  and  indefeasible 
right  immediately  on  the  expiration  of  the  period 
of  twenty  years.  Xo  doubt  sect.  3  says  so  in» 
terms,  but  sect.  4  must  be  read  in  connection, 
with  sect.  3,  and  if  the  two  sections  are  read 
together  it  will  be  seen  that  the  period  is  not 
a  period  in  gross,  but  a  period  next  before  some 
suit  or  action  wherein  the  claim  or  matter  to 
which  such  period  may  relate  shall  have  been  or 
shall  be  brought  into  question.  Unless  and  until 
the  claim  or  matter  is  thns  brought  into  question 
no  absolute  or  indefeasible  right  can  arise  under 
the  Act.  There  is  what  has  been  described  aa 
an  inchoate  right.  The  owner  of  the  dominant 
tenement  after  twenty  years' uninterrupted  enjoy- 
ment is  in  a  position  to  avail  himself  of  the  Act. 
if  his  claim  is  brought  into  question.  But  in  the 
meantime,  however  long  tho  enjoyment  may  have 
been,  his  right  is  just  tbe  same,  and  the  origin, 
of  bis  right  is  just  the  same  as  if  the  Act  had 
never  been  passed.  No  title  is  as  yet  acquired 
under  the  Act.  This  point  seems  to  have  been, 
much  discussed  shortly  after  the  Act  was  passed. 
It  was  finally  settled  in  a  series  of  oases  at 
common  law,  beginning,  I  think,  with  Wright  v. 
Williams  (1  M.  &  W.  77),  and  including  Ricluird* 
v.  Fry  (7  A.  &  E.  698)  and  Cooper  v.  Rubbuek  (12 
C.  B.  N.  S.  456),  in  which  there  is  an  interesting 
controversy  between  WilleB  and  Williams,  JJ.  on 
tbe  question  whether  the  twenty  j ears'  uninter- 
rupted enjoyment  under  the  3rd  section  is  the 
period  of  twenty  years  before  any  suit  or  action 
or  twenty  years  before  each  suit  or  action  in. 
which  the  point  may  from  time  to  time  arise. 
The  former  construction,  in  which  Erie,  C.J.  and 
By  lee,  J.  concurred  with  Willes,  J.,  eventually 
prevailed.  The  question  is  of  little  or  no  praor 
tica)  importance.  But  the  construction  estab- 
lished by  the  series  of  decisions  to  which  I  have 
referred,  in  accordance  with  the  express  language 
of  the  statute,  goes,  I  think,  a  long  way  to  show 
that  the  view  taken  by  James  and  Melhsb,  LJ  J. 
and  Lord  Selborne  as  to  the  effect  of  the  Act  i» 
absolutely  correct,  and  that  the  qualification 
suggested  by  Bowen,  L.J.  in  Scott  v.  Pape  (ubi 
sup.)  is  not  well  founded.  It  certainly  would  be 
strange  if  the  court  had  been  compelled  to  hold 
that  the  Prescription  Act  confers  upon  a  person, 
whose  right  is  questionable,  at  least  to  thia 
extent  that  it  has  been  actually  brought  into 
question,  a  higher  and  a  larger  right  than  that 
possessed  by  a  person  whose  prescriptive  claim  to 
the  enjoyment  of  light  is  so  clear  as  to  be  beyond 
all  question.  I  have,  therefore,  no  doubt  that  the 
Prescription  Act  has  not  in  the  slightest  degree 
altered  the  pre-existing  law  as  to  the  nature  and 
extent  of  the  right  of  access  of  light  or  the 
principle  on  which  it  is  to  be  determined  in  any 
particular  case  whether  the  right  has  been  in- 
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fringed.  Now,  if  this  be  so,  it  seems  to  me,  in 
accordance  with  the  opinion  expressed  by  James 
and  Brett,  L.JJ.  in  Eecle$iaatical  Commit- 
tioners  v.  Kino  (42  L.  T.  Rep.  201 ;  14  Ch.  Div. 
213),  and  by  many  other  judges,  that  the  direc- 
tion given  by  Best,  C.J.  in  Back  v.  Stacey  is  the 
■direction  which  a  court  exercising  the  functions 
•of  both  judge  and  jury  ought  to  keep  steadily  in 
view.  Having  come  to  this  conclusion,  I  do  not 
propose  to  trouble  your  Lordships  with  any 
•comments  upon  the  mass  of  cases  by  which  in 
•comparatively  modern  times  the  question  has 
been  elucidated  or  obscured.  It  is  enough,  I 
think,  to  refer  to  what  was  said  in  Kelk  v.  P carton 
{ubi  tup.),  City  of  London  Brevctry  Company  v. 
Tennant  (ubi  nip.),  and  Ecclcaiaaticnl  Com' 
mittionert  v.  Kino  (ubi  tup.).  Speaking  for 
myself  I  doubt  very  much  whether  it  is  a  profit- 
able task  to  re* try  actions  which  depend  simply 
on  questions  of  fact  or  to  review  and  endeavour 
to  reconcile  or  distinguish  a  number  of  cases 
that  naturally  enough  contain  some  statements 
which,  taken  by  themselves  and  apart  from  the 
-context,  may  seem  to  be  contradictory,  but  must 
all  proceed  upon  the  same  principle.  It  would 
•only  be  another  link  in  the  embarrassing  chain 
of  authority,  or,  if  I  may  venture  to  say  so,  only 
another  handful  of  dust  to  be  cast  into  one  scale 
or  the  other  when  the  claims  of  opposing  litigants 
come  to  be  weighed  in  the  balance.  I  think  there 
is  much  good  sense  in  the  observations  of  Brett, 
L.J.  in  Ecclesiastical  Committionert  v.  Kino  .- 
■"  To  my  mind,"  said  his  Lordship,  "  the  taking 
'  some  expression  of  a  judge  used  in  deciding  a 
•question  of  fact  as  to  his  own  view  of  some  one 
fact  being  material  on  a  particular  occasion  as 
laying  down  a  rule  of  conduct  for  other  judges  in 
•considering  a  similar  state  of  facts  in  another 
-case  is  a  false  mode  of  treating  authority.  It 
■appears  to  me  that  the  view  of  a  learned  judge  in 
-a  particular  case  as  to  the  value  of  a  particular 
piece  of  evidence  is  of  no  use  to  other  judges 
who  have  to  determine  a  similar  question  of  fact 
in  other  cases  where  there  may  be  many  different 
•circumstances  to  be  taken  into  consideration." 
If  I  may  trespass  for  a  few  minutes  longer  on 
your  Lordships'  attention,  I  would  rather  spend 
the  time  in  making  one  or  two  practical  sugges- 
tions. I  do  not  put  them  forward  as  carrying 
any  authority.  But  they  may  possibly  be  of  use 
to  those  who  have  to  try  such  questions  as  this, 
if  and  so  far  as  they  appear  to  be  consistent  with 
good  sense.  It  will  be  observed  that  in  Back  v. 
Siacty  the  learned  judge  told  the  jury  who  had 
-viewed  the  buildings  that  they  were  to  judge 
rather  from  their  own  ocular  observation  than 
from  the  testimony  of  any  witnesses,  however 
respectable,  of  the  degree  of  diminution  which 
the  plaintiffs  ancient  light  had  undergone.  Now, 
a  judge  who  exercises  the  functions  of  both 
judge  and  jury  cannot  be  expected  to  view  the 
buildings  himself,  even  if  he  considers  himself 
an  expert  in  such  matters.  But  I  have  often 
wondered  why  the  court  does  not  more  frequently 
avail  itielf  of  the  power  of  calling  in  a  com- 
petent adviser  to  report  to  the  court  upon  the 
•question.  There  are  plenty  of  experienced  sur- 
veyors accustomed  to  deal  with  large  properties 
in  London  who  might  be  trusted  to  make  a  per- 
fectly fair  and  impartial  report,  subject,  of  course, 
to  examination  in  court  if  required.  I  am  not  in 
the  least  surprised  that  the  plaintiffs  in  the 
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present  case  objected  to  a  report  from  a  dis- 
interested surveyor ;  but,  in  my  opinion,  the  court 
ought  to  have  obtained  such  a  report  for  its  own 
guidance.  Then,  with  regard  to  giving  damages 
in  addition  to  or  substitution  for  an  injunction— 
that,  no  doubt,  is  a  delicate  matter.  It  is  a 
matter  for  the  discretion  of  the  court,  and  the 
discretion  is  a  judicial  discretion.  It  bus  been 
said  that  an  injunction  ought  to  be  granted  when 
substantial  damages  would  be  given  at  law.  I 
have  some  difficulty  in  following  out  this  rule.  I 
observe  that  in  some  cases  juries  have  been 
directed  to  give  Is.  damages  as  a  notice  to  the 
defendant  to  remove  the  obstruction  complained 
of.  And  then,  if  the  obstruction  was  not  removed . 
in  a  subsequent  action  the  damages  were  largely 
increased.  In  others  a  substantial  sum  has  been 
at.arded  to  be  reduced  to  nominal  damages  on 
removal  of  the  obstruction.  But  the  recovery  of 
damages,  whatever  the  amount  may  be,  indicates 
a  violation  of  right,  and  in  former  times,  unless 
there  were  something  special  in  the  case,  would 
have  entitled  the  plaintiff  as  of  course  to  an 
in j  unction  in  equity.  I  rather  doubt  whether  the 
amount  of  the  damages  which  may  be  supposed 
to  be  recoverable  at  law  affords  a  satisfactory 
test.  In  some  cases,  of  course,  an  injunction  is 
necessary — if,  for  instance,  the  in  j  ury  cannot  fairly 
be  compensated  by  money ;  if  the  defendant  has 
acted  in  a  high-handed  manner;  if  he  has  endea- 
voured to  steal  a  march  upon  the  plaintiff  or  to 
evade  the  jurisdiction  of  the  court.  In  all  these 
cases  an  injunction  is  necessary,  in  order  to  do 
justice  to  the  plaintiff  and  as  a  warning  toothers. 
But  if  there  is  really  a  question  as  to  whetherthe 
obstruction  is  legal  or  not,  and  if  the  defendant 
has  acted  fairly  and  not  in  an  unneighbourly 
spirit,  I  am  disposed  to  think  that  the  court 
ought  to  incline  to  damages  rather  than  to  an 
injunction.  It  is  quite  true  that  a  man  ought  not 
to  be  compelled  to  part  with  his  property  against 
his  will,  or  to  have  the  value  of  bis  property 
diminished,  without  an  Act  of  Parliament.  On 
the  other  hand,  the  court  ought  to  be  very  careful 
not  to  allow  an  action  for  the  protection  of 
ancient  lights  to  be  used  as  a  means  of  extorting 
money.  Often  a  person  who  is  engaged  in  a  large 
building  scheme  has  to  pay  money  right  and  left 
in  order  to  avoid  litigation,  which  will  put  him 
to  even  greater  expense  by  delaying  his  proceed- 
ings. As  far  as  my  own  experience  goes,  there 
is  quite  as  much  oppression  on  the  part  of  those 
who  invoke  the  assistance  of  the  court  to  protect 
some  ancient  lights  which  they  have  never  before 
considered  of  any  great  value  as  there  is  on  the 
part  of  those  who  are  improving  the  neighbour- 
hood by  the  erection  of^  buildings  that  must 
necessarily  to  some  extent  interfere  with  the  light 
of  adjoining  premises.  The  common  form  of 
injunction  which  has  been  in  use  sines  the  cajse 
of  Yatet  v.  Jack  (14  L.  T.  Rep.  151 ;  L.  Rep. 
1  Ch.  295)  is  not,  I  think,  altogether  free  from 
objection.  I  think  it  would  be  better  that  the 
order,  when  expressed  in  general  terms,  should 
restrain  the  defendant  from  erecting  any  building 
so  as  to  cause  a  nuisance  or  illegal  obstruction 
to  the  plaintiffs  ancient  windows,  as  the  same 
existed  previously  to  the  taking  down  of  the  house 
which  formerly  stood  on  the  site  of  the  defen- 
dant's new  buildings.  If  the  action  is  brought  to 
a  hearing  before  the  defendant's  new  buildings  are 
completed,  and  there  seems  to  be  good  ground  for 
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the  plaintiffs  apprehensions,  an  order,  I  think, 
might  he  conveniently  made  in  that  form,  with 
coat*  up  to  the  hearing,  and  liberty  to  the  plaintiff 
within  a  fixed  time  after  completion  to  apply  for 
further  relief  by  way  of  mandatory  injunction  or 
damages  aa  he  might  be  advised.  With  the 
present  case  I  may  deal  very  briefly.  It  cannot  be 
disputed  that  some  diminution  of  light  is  caused 
by  the  defendant's  buildings,  but  such  as  it  is  I 
think  it  is  exactly  what  Best,  C.J.  described  as 

rirtial  inconvenience  rather  than  serious  injury, 
am  satisfied  that  if  the  case  had  been  tried  at 
law  before  the  question  was  so  much  embarrassed 
by  the  multiplicity  of  decisions  no  jury  would 
have  given  any  damages.  Perhaps  I  ought  to 
add  a  word  about  Warren  v.  Brown  (ubi  tup.), 
which  is  referred  to  in  both  the  judgments  below. 
I  cannot  say  that  that  case  is  quite  satisfactory 
to  my  mind  either  as  dealt  with  in  the  court  of 
first  instance  or  in  the  Court  of  Appeal.  In  the 
court  of  first  instance  the  learned  judge  who  tried 
the  case  found  a  special  verdict,  which  is  not  very 
easy  to  understand.  The  room  in  wLich  the  light 
has  been  materially  diminished  "  in  its  present 
state  is,"  be  says, "  better  lighted  than  the  ground- 
floor  front  rooms  in  many  of  the  principal 
streets."  I  do  not  see  what  bearing  that  fact 
had  on  the  question  at  issue.  Then,  instead  of 
keeping  in  view  the  direction  which  judges  over 
and  over  again  have  said  ought  to  be  kept  in  view, 
the  learned  j  udge  embarks  on  an  inquiry  to  deter- 
mine which  of  two  extreme  views  is  correct.  I 
doubt  whether  either  the  one  or  the  other  can  be 
accepted  as  a  safe  guide  without  qualification. 
The  Court  of  Appeal  in  their  turn,  instead  of 
dealing  with  the  facta  of  the  case  before  them, 
combat  a  particular  view,  which  rightly  or 
wrongly  they  attribute  to  Wright,  J.  I  do  not 
think  that  Warren  v.  Brown  helps  one  muoh.  I 
think  that  the  appeal  ought  to  be  allowed  with 
costs  here  and  below. 

Lord  Davet. — My  Lords:  I  am  of  opinion 
that  the  finding  of  the  learned  judge  who  tried 
this  action  as  to  the  facts  of  this  case  it  borne 
out  by  the  evidence,  and  I  accept  his  finding  as 
the  basis  of  my  judgment.  After  describing  the 
dimensions  of  the  room  on  the  ground-floor  of 
the  plaintiffs'  house,  which  is  used  as  an  office, 
Joyce,  J.  says  :  "It  is,  I  think,  the  result  of  the 
evidence  that  it  has  ordinarily,  if  not  always, 
been  the  practice  to  make  usa  of  the  electric  light 
in  the  back  part  of  the  room,  and  a  most  extra- 
ordinary amount  of  light  from  the  windows  in 
Worship-street  would  be  required  to  enable  the 
use  of  the  electric  light  in  the  back  part  of  the 
room  to  be  dispensed  with,  even  on  ordinary  days. 
Practically,  I  think,  it  may  be  taken  that  the  use 
of  electric  or  some  other  artificial  light  is  now 
and  must  always  be  necessary  in  order  to  light 
the  back  part  of  the  room,  even  in  the  daytime. 
There  is  no  evidence  to  show  that  such  an  extra- 
ordinary amount  of  light  has  been  enjoyed  or 
acquired  for  anythiug  like  the  period  of  twenty 
years."  And  the  learned  judge  sums  up  his 
finding  in  these  wordB :  "  Apart  from  any  ques- 
tion with  respect  to  the  back  part  of  the  plaintiffs' 
premises  and  to  the  extraordinary  light  required 
if  it  be  possible  to  be  obtained  so  far  back  ia  the 
absence  of  illumination  by  electric  light,  the 
plaintiffs'  premises  would  still,  in  my  opinion, 
after  the  erection  of  the  defendant's  building  be 
well  and  sufficiently  lighted  for  all  ordinary  pur- 


poses  of  occupancy  as  a  place  of  business.  Fo» 
all  ordinary  days  they  have  amply  sufficient  light 
— at  present  they  have  abundance  of  light,  and 
are  in  my  opinion  unusually  well  lighted.  If,  as 
it  is  contended  on  behalf  of  the  plaintiffs,  they 
are  entitled  to  the  full  amount  of  light  cow 
enjoyed  without  appreciable  diminution,  the 
plaintiffs  would  have  a  good  cause  of  action 
upon  the  erection  of  the  defendant's  building, 
though  it  might  perhaps  be  doubted  whether  the 
diminution  that  would  be  caused  by  the  defen- 
dant's building  if  and  when  erected  is  sufficiently 
serious  to  entitle  the  plaintiffs  to  an  injunction. 
On  those  findings  the  learned  judge,  following 
the  judgment  of  Wright,  J.  in  Warren  v.  Brown. 
(83  L.  T.  Rep.  318 ;  (1900)  2  Q.  B.  722),  whicb 
had  not  then  been  reversed  by  the  Court  of 
Appeal,  held  that  the  action  failed  and  must  be 
dismissed.  The  Court  of  Appeal  reversed  tbi» 
judgment.  The  legal  grounds  of  their  judgment 
are  contained  in  a  single  sentence,  "  if  ancient 
lights,"  ssys  Cozens- Hardy,  L.J.,  "  are  interfered 
with  substantially,  and  real  damage  thereby 
ensues  to  tenant  or  owner,  then  that  tenant  or 
owner  is  entitled  to  relief."  By  the  expression 
"interfered  with  substantially "  I  understand 
the  Lord  Justice  to  mean  "  if  the  amount  of 
light  having  access  to  the  premises  by  means  of 
the  ancient  lights  is  substantially  diminished."' 
This  proposition  appears  to  me  to  assume  or 
imply  that  the  owner  of  the  dominant  tenement 
is  entitled  to  have  the  full  amount  of  light 
whicb  has  gained  access  to  the  tenement  by  the 
ancient  windows  during  the  ptevious  twenty/ 
years  maintained  without  substantial  diminution. 
The  "real  damage"  may  be  occasioned  by  aa 
alteration  in  the  internal  structure  of  the 
dominant  tenement  which  has  been  made  within 
the  period  of  twenty  years  or  its  adaptation 
within  that  period  to  some  special  use  for  which 
an  extraordinary  amount  of  light  is  required, 
but,  nevertheless,  if  the  proposition  be  sound,  the 
owner  or  occupier  of  the  tenement  is  entitled  to- 
be  protected  in  the  enjoyment  of  the  light 
required  fur  his  altered  buildings  or  for  the 
special  use  to  which  he  has  put  them.  In  perfect 
consistency  with  this  view  of  the  law,  Vaughan. 
Williams,  L.J.  expressed  a  doubt  whether  the 
rule  of  45  degrees  can  any  longer  be  applied  even  aa 
a  rough  me±*ure.  The  question  for  your  Lordahips- 
to  determine  is  whether  this  view  of  the  law  i» 
correct— or,  in  other  words,  what  is  the  true 
nature  and  extent  in  English  law  of  the  easement 
of  light.  It  must  be  regretfully  admitted  that 
the  numerous  decisions  on  this  subject  in  the 
courts  are  not  easily  reconcilable  and  are  tot 
infrequently  contradictory.  No  j  a  d  g  m  e  at  of  thie 
House  has  been  referrea  to,  except  that  in  the 
case  of  Tapling  v.  Jonet  (12  L.  T.  Bep.  555 ;  11 
H.  L.  29o),  the  decision  in  which  does  not 
directly  affect  the  point  now  before  your 
Lordships.  I  do  not  propose  to  travel  through 
the  long  catena  of  authorities.  They  were 
copiously  referred  to  at  the  Bar,  and  the  prin- 
cipal cases  are  stated  and  carefully  analysed  in 
the  judgment  of  Wright,  J.  in  Warren  Brown. 
You  will  find  that  in  the  earlier  authorities  the 
obscuration  of  light  to  a  tenement  having  ancient 
lights  is  dealt  with  on  the  footing  of  a  nuisance.  In 
Aldred'e  case  (9  Rep.  57a)  the  "  hindrance  of  light " 
is  treated  in  the  same  category  as  the  nuisance  of 
fouling  the  air  by  pigstyes.    In  Fithmongen' 
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Company  v.  East  India  Company  (1  Dickens,  163) 
Lord  Hard wioke  said :  "As  to  the  question  whether 
<the  plaintiffs'  messuage  is  an  ancient  building  so 
■as  to  entitle  them  to  the  right  of  the  lights,  and 
whether  the  plaintiffs'  lights  will  be  darkened,  I 
will  not  determine  it  here,  for  if  it  clearly  ap- 
peared that  what  the  defendants  are  doing  is 
■what  the  law  considers  as  a  nuisance.  I  would  put 
it  in  a  way  to  be  tried.  .  .  .  Bat  I  am  of 
opinion  that  it  is  not  a  nuisance  contrary  to  law, 
tor  it  is  not  sufficient  to  say  it  will  alter  the 
plaintiffs'  lights,  for  then  no  vacant  piece  of 
ground  could  be  built  rn  the  City,  and  here  there 
will  be  17ft.  distance,  and  the  law  says  it  must 
tie  so  near  as  to  be  a  nuisance.  It  is  true  the 
▼alue  of  the  plaintiffs'  house  may  be  reduced  by 
rendering  the  prospect  less  pleasant,  but  there  is  no 
reason  to  hinder  a  man  from  building  on  his  own 
ground."  Consistent  with  this  view  is  the  direc- 
tion of  Best,  C.J.  to  the  jury  in  the  oft-quoted 
case  of  Back  v.  Staeey  (ubi  tup.).  The  learned 
judge  said :  "  It  is  not  sufficient  to  constitute  an 
illegal  obstruction  that  the  plaintiff  has  in  fact 
less  1'gbt  than  before ;  nor  that  his  warehouse, 
the  part  of  his  house  principally  affected,  cannot 
fee  used  for  all  the  purposes  to  which  it  might 
otherwise  be  applied.  In  order  to  give  a  right  of 
-action  there  must  be  a  substantial  privation  of 
light,  sufficient  to  render  the  occupation  uncom- 
fortable, and  to  prevent  the  plaintiff  from  carry- 
ing on  his  accustomed  business  on  the  premises  as 
tieuefieially  as  ha  has  formerly  done."  In  Clarke 
•v.  Clark  (13  L.  T.  Rep.  482;  L.  Rep.  1  Ch.  16) 
Lord  C  ran  worth  stated  the  question  thus: 
"  Whether  the  obstruction  is  such  as  to  deprive 
the  party  of  suah  a  supply  of  light  as  he  might 
■reasonably  calculate  on  enjoying?'  After  saying 
that  the  plaintiffs'  rooms  were  rendered  less 
cheerful,  he  adds,  "  but  I  cannot  think  that  this 
is  such  an  obstruction  of  light  as  to  amount  to  a 
nuisance.  .  .  .  What  the  plaintiff  is  bound  to 
show  is  that  the  buildings  cause  such  an  obstruc- 
tion of  light  as  to  interfere  with  the  ordinary 
occupations  of  life."  In  Robson  v.  Whittingham, 
decided  in  the  following  year  (13  L.  T.  Rep.  730 ; 
L.  Rep.  1  Ch.  442),  Knight  Bruce  and  Turner, 
Xi.JJ.  expressed  themselves  as  entirely  satisfied 
with  Lord  Cranworth's  judgment,  and  Turner, 
L.  J.  accentuated  his  approval  by  saying  that  he 
thought  this  class  of  cases  had  been  carried  too 
far  before  the  decision  in  Clarke  v.  Clark  was 
pronounced.  Nothing  that  I  can  say  will  add 
to  the  respect  and  authority  which  the  opinions 
of  those  two  learned  and  experienced  judges  must 
•command  with  your  Lordships.  It  has  been 
thought  that  the  3rd  section  of  the  Prescription 
Act  1832  (2  &  3  Will.  4,  c.  71 )  altered  substantially 
the  previously  existing  law  as  to  ancient  lights,  and 
had  the  effect  of  conferring  on  the  owner  of  the 
-dominant  tenement,  by  twenty  years'  enjoyment, 
an  absolute  and  indefeasible  right  to  the  full 
amount  of  the  light  enjoyed  during  that  period. 
And  it  must  be  admitted  that  the  language  of  the 
section  lends  some  plausibility  to  that  opinion. 
It  is,  however,  not  consistent  with  the  language 
of  Lord  Cranworth  in  Clarke  v.  Clark,  and  the 
point  was  expressly  determined  by  James  and 
Melliah,  L  JJ.  in  Kelk  v.  Pearton  (24  L.  T.  Rep. 
$90 ;  L.  Rep.  6  Ch.  809),  decided  by  them  in  the 
year  1871.  James,  LJ.  there  says:  "I  am  of 
opinion  that  the  statute  has  in  no  degree  what- 
ever altered  the  pre-existing  law  as  to  the  nature 


and  extent  of  this  right.  The  nature  and  extent 
of  the  right  before  that  statute  was  to  have  that 
amount  of  light  through  the  windows  of  a  house 
which  was  sufficient,  according  to  the  ordinary 
notions  of  mankind,  for  the  comfortable  use  and 
enjoyment  of  that  house  as  a  dwelling-house,  or 
for  the  beneficial  use  and  occupation  of  the  house 
if  it  were  a  warehouse,  shop,  or  other  place  of 
business.  That  was  the  extent  of  the  easement, 
a  right  to  prevent  your  neighbour  from  building 
on  his  land  so  as  to  obstruct  the  access  of  suffi- 
cient light  and  air  to  such  an  extent  as  to  render 
the  house  substantially  lets  comfortable  and  con- 
venient." The  statute,  in  fact,  has  only  altered 
the  conditions  or  length  of  user  by  which  the  right 
may  be  acquired,  but  not  the  nature  of  the  right. 
In  the  case  of  City  of  London  Brewery  Com' 
pany  r.  Tennant  (29  L.  T.  Rep.  755 ;  L.  Rep.  9 
Ch.  212),  Lord  Selborne,  L  C.  expressed  his  com* 
plete  adherence  to  the  view  of  the  law  taken  in 
the  case  of  Kelk  v.  Pearton,  correcting  some 
impressions  which  might  h-«ve  aricen  from  the 
language  used  in  some  former  cases  by  some 
learned  judges.  This  doctrine,  however,  has  not 
been  unchallenged.  In  an  Irish  case  of  Mackey 
v.  Scottith  Widowt'  Soeiety  (It.  Rep.  11  Eq.  541), 
decided  in  1877,  Christian,  L.J.  criticised  in 
vigorous  language  the  judgments  of  James,  L.J. 
and  Lord  Selborne,  and  held  that  the  right  i3  to  an 
average  maximum  of  the  light  which  nature  has 
been  shedding  upon  the  window  for  twenty  years 
before  the  defendant  interrupted  it.  It  is  also 
difficult  to  reconcile  the  language  used  by  Cotton 
and  Bowen,  L.  JJ.  in  the  case  of  Scott  v.  Pope  (54 
L.  T.  Rep.  399  ;  31  Ch.  Div.  554).  or  the  language 
of  the  Queen's  Bench  judges  in  Moore  v.  Hall  (38 
L.  T.  Rep.  419 ;  3  Q.  B.  Div.  178).  with  the  deci- 
sions in  Kelk  v.  Pearton  and  City  of  London 
Brewery  Company  v.  Tennant,  though  the  autho- 
rity of  those  cases  was  not  in  terms  questioned  by 
them.  I  regard  the  decisions  in  Kelk  v.  Pear, 
ton  and  City  of  London  Brewery  Company  v. 
Tennant  as  complementary  to,  and  on  the  same 
lines  with.  Lord  Cranworth's  judgment  in  Clarke 
v.  Clark.  And,  so  regarding  it,  I  entirely  approve 
of  it.  Homer,  L.J.,  however,  in  delivering  the  judg- 
ment of  the  court  in  Warren  v.  Brown  (85  L.  T. 
Hep.  444 ;  (1902)  1 K.  B.  15),  seems  to  have  taken 
a  different  view  of  the  effect  of  Kelk  r.  Pearton." 
He  says :  "  Since  Kelk  v.  Pearton  it  is  impossible 
to  hold  properly  that  the  statutory  right  is  not 
interfered  with  merely  because  after  the  inter- 
ference the  house  comes  up  to  a  supposed 
standard  as  to  what  a  house  ordinarily  lequires 
by  way  of  light  for  purposes  of  inhabitancy  or 
business,"  and  he  quotes  some  words  used  by 
Melliah,  L  J.  I  must  remark  that  the  particular 
point  which  was  under  discussion  in  Warren  v. 
Brown,  and  in  another  form  in  the  present  case, 
was  not  before  the  court  in  Kelk  v.  Pearion. 
There  was  no  question  there  of  a  claim  for  pro- 
tection in  the  use  of  an  extraordinary  amount  of 
light  required  for  some  special  purpose,  or  re* 
quired  by  some  unusual  peculiarity  in  the  internal 
structure  of  the  building.  And  I  regard  what  was 
Baid  by  Mellish.  L.J.  as  directed  to  the  arguments 
addressed  to  the  court  in  that  case.  According 
to  any  standard  short  cf  holding  that  the  right 
is  to  all  the  light  which  has  come  through  the 
window,  the  right  to  light  has  a  ragged  edge  to 
it,  and  it  is  impossible  to  assert  that  any  man  has 
a  right  to  a  fixed  amount  of  light  ascertainable 
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by  metes  and  bounds.  I  do  not  think  that 
Mellish,  L.J.  intended  to  differ  from  James,  L.J., 
and  in  City  of  London  Brewery  Company  v. 
Tennant,  when  James,  L. J.  repeated  the  substance 
of  what  he  had  said  in  the  earlier  case,  MeUish, 
L.J.,  according  to  the  report,  contented  himself 
with  a  simple  concurrence.  I  must  advert  for  a 
few  moments  to  an  impression  which  has  been 
entertained  by  some  distinguished  judges,  and 
was  the  subject  of  argument  at  the  Bar,  to  the 
effect  that  within  the  space  of  a  few  months  Lord 
C  ran  worth  overruled  himself.  The  judgment  in 
Clarke  v.  Clark  was  delivered  on  the  lioth  Nov. 
186V),  and  that  in  Yates  v.  Jack  was  delivered 
on  the  24th  March  1866.  It  was  thought  by 
Lord  Chelmsford  in  Calcraft  v.  Thompion  that 
the  effect  of  the  later  case  was  to  hold  the 
dominant  tenement  entitled  to  the  whole  light 
that  had  previously  bsen  enjoyed,  and  Wood, 
V.C.  in  Dent  v.  Auction  Mart  Company  (ubi 
sup.)  to  a  certain  extent  shared  the  same 
impression.  There  is  not  a  hint  in  the  jndg- 
meat  in  Yates  v.  Jack  which  indicates  that  Lord 
Cranworth  thought  that  he  was  departing  from 
the  law  as  laid  down  in  his  earlier  judgment.  Both 
cases  were  decided  and  probably  reported  before 
Robson  v.  Whittingham,  but  the  Lords  Justices, 
as  we  have  seen,  adopted  Clarke  v.  Clark  as 
an  authority  which  had  their  approval.  And  if 
the  question  at  issue  in  Yates  v.  Jack  be  looked  at, 
it  will  be  seen  that  the  argument  to  which  Lord 
Cranworth'e  judgment  was  directed  was  that  it 
was  not  necessary  for  the  plaintiff  to  have  the 
ordinary  quantity  of  light  because  the  business 
which  he  was  carrying  on  required  a  diminished 

Iuantity  only.  That  was  the  argument  to  which 
iord  Cranworth  could  not  accede.  So  under* 
stood,  and  reading  it  by  the  light  of  Clarke  v. 
Clark,  I  do  not  dissent  from  the  language  used  by 
Lord  Cranworth  in  Yates  v.  Jack:  "The  right 
conferred  by  the  statute  2  <fc  3  Will.  4,  c.  71,  is 
an  absolute  indefeasible  right  to  the  enjoyment 
of  the  light  without  reference  to  the  purposes  for 
which  it  has  been  used."  Your  Lordships  were 
told,  and  my  experience  at  the  Bar  confirms  it, 
that  the  order  made  in  Yates  v.  Jack  has  been 
adopted  as  a  common  form  of  order  in  cases  of 
this  description.  I  think  this  unfortunate.  It 
was  a  very  proper  order  to  make  in  that  case, 
and  in  nineteen  cases  out  of  twenty,  or  perhaps 
ninety-nine  out  of  190,  where  no  question  arises 
such  as  that  in  the  present  case,  it  would  be 
sufficient  and  appropriate.  But  it  is  an  erroneous 
proceeding  to  deduce  an  absolute  rule  of  law  from 
the  form  of  an  order  made  in  a  particular  case. 
In  Lanfranchi  v.  Mackenzie  (10  L.  T.  Rep.  114  ; 
L.  Rep.  4  Eq.  421)  Malins,  V.C.  held  that  a  person 
could  not,  by  using  the  dominant  tenement  for  a 
period  lesB  than  twenty  years  for  some  special 
purpose  requiring  an  extraordinary  amount  of 
light  in  excess  of  what  was  required  for  the  ordi- 
nary purposes  of  inhabitancy  or  business,  entitle 
himself  to  protection  for  such  extraordinary  re- 
quirements, and  thereby  impose  an  additional 
restriction  on  his  neighbour's  use  of  his  own  land. 
In  that  case,  as  in  the  present  one,  it  was  not 
proved  that  the  extraordinary  amount  of  light 
had  been  used  for  twenty  years.  "No  man," 
said  the  Vice-Chancellor,  quoting  the  words  of 
another  judge,  "  can  by  any  act  of  his  own  sud- 
denly impose  a  new  restriction  on  his  neighbour." 
In  their  judgment  in  Warren  v.  Jirown  the  Court 


of  Appeal  dissented  from  this  decision,  and  their 
opinion  was  ths  logical  conclusion  from  the  views 
wnich  they  expressed  as  to  the  nature  and  extent 
of  the  easement.   I  do  not  concur  with  the  opinion 
of  the  Court  of  Appeal,  for  I  think  that  the  case 
of  Lanfranchi  v.  Mackenzie  was  rightly  decided. 
I  agree  with  the  Vice-Chancellor  that  it  would  be- 
contrary  to  the  principles  of  the  law  relating  to 
easements  that  the  burden  on  the  servient  tene- 
ment should  be  increased  or  varied  from  time  to 
time  at  the  will  of  the  owner  of  the  dominant 
tenement   The  easement  is  for  access  of  light  te 
the  building,  and  if  the  building  retains  its  sub- 
stantial identity,  or  if  the  ancient  lights  retain 
their  substantial  identity,  it  does  not  seem  to  me 
to  depend  on  the  use  which  is  made  of  the 
chainbers  in  it,  or  to  be  varied  by  any  alteration 
which  may  be  made  in  the  internal  structure  of 
it.    I  do  not  propose  to  discuss  at  length  the 
question  how  far  a  variation  in  a  tenement  will 
destroy  an  easement  appurtenant  to  it.   The  law 
on  that  subject  is  as  old:  as  LuttrelTs  case  (4  Rep- 
86a).   In  the  case  of  Martin  v.  Goble  (1  Camp. 
320)  a  malthouse  had  been  converted  into  a 
workhouse,  and  it  was  held  that  the  house  was 
entitled  to  the  degree  of  light  necessary  for  a 
malthouse,  not  for  a  dwelling-house.   That  case 
has  been  the  subject  of  much  criticism,  and  I 
think  that  some  judges  have  thought  that  toe 
language  of  the  Lord  Chief  Baron  had  a  wider 
scope  than  it  was  intended  to  have.  Following 
the  suggestion  of  Wood,  V.C,  it  may  be  supported, 
on  the  ground  that  (to use  the  language  of  LutireWs 
case)  the  alteration  affected  the  substance  and  not 
only  the  quality  of  the  tenement.    But  while 
agreeing  that  a  person  does  not  lose  his  easement 
by  any  change  in  the  internal  structure  of  his 
building  or  the  use  to  which  it  is  put,  and  that 
regard  may  be  had  not  only  to  the  present  use, 
but  also  to  any  ordinary  uses  to  which  the  tene- 
ment is  adapted,  I  think  it  quite  another  question 
whether  he  is  entitled  to  be  protected  at  the 
expense  of  his  neighbour  in  the  enjoyment  of  the 
light  for  some  special  or  extraordinary  purpose- 
It  is  agreed  on  all  hands  that  a  man  does  not 
lose  or  restrict  his  right  to  light  by  non-user  of 
his  ancient  lights  or  by   not   using  the  full 
measure  of  light  which  the  law  permits.   If  that 
measure  be  by  common  law  or  by  the  statute,  the 
whole  amount  of  light  which  has  had  access  to 
his  windows,  cadit  qu,xstio.    But  if  this  view  of 
the  law  be  not  accepted,  you  must  introduce 
that  "  supposed  standard "  which  Homer,  L.J. 
repudiates.    If  the  actual  user  is  not  the  test 
where  the  use  falls  below  the  standard  of  what 
may  reasonably  be  required  for  the  ordinary  uses 
of  inhabitancy  and  business,  why  (it  may  be 
asked)  should  it  be  made  a  teat  where  the  use  has 
been  of  a  special  or  extraordinary  character  in 
excess  of  that  standard.     It  does  seem  to  me 
unreasonable  to  hold  that  where  a  man  for  his 
own  convenience  or  profit  converts  two  or  more 
rooms  of  his  house  into  one  without  making  pro- 
vision for  lighting  them,  or  converts  a  portion  of 
his  house  into  a  photographic  studio,  or  nuts  it 
to  some  similar  purpose,  he  can  suddenly  call 
upon  his  neighbour  to  leave  him  a  supply  of  light 
which  is  rendered  necessary  only  by  such  altera- 
tions, and  thereby  impose  what  is  in  substance 
and  in  truth  an  increased  burden  on  his  neigh- 
bour.  If  the  action  bs  brought  a  month  before 
the  change  it  would  be   dismissed.   If  it  be 
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brought  a  month  afterwards  an  injunction  wonld 
t>e  granted.  I  am  of  opinion  that  the  courts  have 
gone  too  far  in  this  question  of  lights,  and  have 
imposed  undue  restrictions  on  persons  in  the 
■exercise  of  their  lawful  right  to  build  on  their 
own  land.  In  the  second  argument  before  your 
Lordships  the  leading  counsel  lor  the  respondents 
•contended  that  his  clients  had  for  more  than 
twenty  years  enjoyed  the  access  of  light  over 
the  appellant's  land  to  their  ground- floor  office  in 
its  present  condition.  I  believe  that  all  your 
Lordships  are  agreed  with  Joyce,  J.  that  there  is 

00  proof  to  support  such  a  contention.  The  fact 
relied  on  wan  not  put  in  issue  at  the  trial,  and  the 
-evidence  was  not  directed  to  it.  If  the  plaintiffs 
bad  intended  to  claim  and  rely  on  a  special  ease- 
ment  of  that  description,  it  was  for  them  to  state 
their  claim  and  prove  the  facts  to  support  it.  It 
is  unnecessary  to  say,  therefore,  whether  such  a 
olaim  would  be  gocd  in  law.  Malins,  V.O. 
thought  that  it  could  be  sustained  if  the  special 
user  was  had  with  the  knowledge  of  the  owner 
of  the  servient  tenement.  I  will  only  say  that  I 
see  some  difficulties  in  the  way,  and  reserve  my 
-opinion.   I  must  apologise  for  the  length  at  which 

1  nave  trespassed  on  (your  attention.  According 
to  both  principle  and  authority,  I  am  of  opinion 
that  the  owner  or  occupier  of  the  dominant  tene- 
ment is  entitled  to  the  uninterrupted  access 
-through  his  ancient  wiudows  of  a  quantity  of 
light,  the  measure  of  which  is  what  is  required 
"for  the  ordinary  purposes  of  inhabitancy  or  busi- 
ness of  the  tenement  according  to  the  ordinary 
notions  of  mankind,  and  that  the  question  for 
what  purpose  he  has  thought  fit  to  use  that  light, 
■or  the  mode  in  which  he  finds  it  convenient  to 
arrange  the  internal  structure  of  his  tenement, 
does  not  affect  the  question.  The  actual  user  will 
neither  increase  nor  diminish  the  right.  The 
single  question  in  these  cases  is  still  what  it  was 
in  the  days  of  Lord  Hardwicke  and  Lord  Eldon, 
whether  the  obstruction  complained  of  is  a 
■nuisance.  I  do  not  myself  think  that  this  rule  is 
difficult  of  application  in  practice.  In  the  majority 
•of  cases  no  such  questions  as  those  which  have 
been  raised  in  Warren  v.  Brown  and  the  present 
-case  occur.  The  experience  of  surveyors  who  are 
piactically  conversant  with  this  matter  is  entitled 
to  great  respect.  As  is  stated  in  the  evidence, 
they  have  adopted  a  working  rule  for  the  purpose 
-of  advising  those  who  consult  them  and  settling 
di fferences  by  negotiation.  The  rule  of  45  degrees 
is  not,  of  course,  a  rule  of  law,  and  is  not  applic- 
able to  every  case.  But  I  agree  with  Lord  Sel- 
borne  in  City  of  London  Brewery  Company  v. 
Tewnant  (ubi  sup.)  that  it  may  properly  Ijo  used 
as  prima  facie  evidence.  For  these  reasons  I 
think  that  the  appeal  should  be  allowed,  and  the 
decree  of  Joyce,  J.  restored  with  costs  here  and 
below. 

Lord  Robertson. — My  Lords:  I  agree  with 
the  judgment  of  Lord  Davey. 

Lord  Lindlbt. — My  Lords:  Joyce,  J.,  who 
was  asked  to  grant  an  injunction  before  the 
defendant's  building  had  been  erected,  con- 
sidered that,  although  the  building  would  sen- 
sibly diminish  the  plaintiffs'  light,  the  diminu- 
tion would  not  materially  affect  their  comfort  or 
convenience,  and  would  not  be  sufficient  to  entitle 
the  plaintiffs  to  any  relief,  and  he  dismissed  their 
action.  The  Court  of  Appeal,  however,  took  a 


different  view,  and  granted  a  mandatory  injunc- 
tion ordering  the  defendant  to  pull  down  part  of 
his  building  which  had  been  completed  after  the 
injunction  nad  been  refused.  Hence  this  appeal. 
The  language  of  sect.  3  of  the  Prescription  Act 
1832  shows  that  in  order  to  acquire  a  right  to 
light  there  must  be :  First,  access  and  use  of 
light,  not  access  alone.  Access  here  is  under- 
stood to  refer  to  free  passage  of  light  over  the 
servient  tenement :  (see  per  Fry.  L  J.  in  Scott  v. 
Pape,  ubi  sup.,  and  per  Kay,  J.  in  Cooper  v. 
8traker,  59  L.  T.  Rep.  849  ;  40  Ch.  Di«r.  21). 
Secondly,  such  access  and  use  must  be  to  and  for 
some  dwelling-house,  workshop,  or  other  build- 
ing (as  to  which  see  Harrit  v.  Be  Pinna,  54  L.  T. 
Rep.  38,  770 ;  31  Ch.  Div.  238.)  Thirdly,  such 
access  and  use  must  be  actually  enjoyed  there- 
with. Fourthly,  such  enjoyment  must  be  with- 
out interruption  for  twenty  years.  Fifthly,  if  all 
these  are  proved,  the  right  to  the  access  and  use  of 
light  so  enjoyed  becomes  absolute  and  indefeasible 
unless  it  can  be  explained  by  some  deed  or 
writing.  Pausing  here  for  a  moment,  it  will  be 
observed  that  the  statute  does  not  in  terms  confer 
a  right  to  light,  but  rather  assumes  its  acquisition 
by  use  and  enjoyment,  and  declares  it  to  be 
"absolute  and  indefeasible."  Again,  it  will  be 
observed  that  nothing  is  said  about  enjoyment  as 
of  right ;  and  notwithstanding  sect.  5  of  the  Act, 
which  refers  to  the  enjoyment  as  of  right,  it  was 
early  decided  that  as  regards  light  claimed  under 
sect.  enjoyment  as  of  right  need  not  be  alleged 
or  proved  ;  and  that  the  right,  whatever  it  may 
be,  is  acquired  by  twenty  years'  use  and  enjoy- 
ment without  interruption  and  without  written 
consent  :  (see  Truscott  v.  Merchant  Taylors'  Com- 
pany, 11  Ex.  855;  Frewtn  v.  Phillips,  11  C.  B. 
Jf.  S.  441) ;  Simper  v.  Foley,  2  J.  i  H.  555,  and 
Harbidge  v.  Warwick,  3  Ex.  552).  This  was  not 
so  under  the  old  law.  As  regards  ii6e  and  enjoy- 
ment there  are  some  instructive  decisions  on 
unfinished  and  uninhabited  houses,  and  on 
windows  kept  closed  by  shutters.  These  decisions 
show  that  a  right  to  light  may  be  acquired  in 
respect  of  a  house  which  has  stood  for  twenty 
years  without  being  occupied  or  even  finished  so 
as  to  be  fit  for  occupation ;  and  that  the  fact  that 
shutters  have  been  closed  for  some  months  at  a 
time  does  not  prevent  the  acquisition  of  a  right 
to  light  through  the  windows :  ( see  Courtauld  v. 
Legh,  20  L.  T.  Rep.  496;  L.  Rep.  4  Ex.  126; 
Cooper  v.  Straker  {ubi  sup.) ;  Corn's  v.  Laugher, 
71  L.  T.  Rep.  226 ;  (1894)  3  Ch.  659 ;  and  Smith  v. 
Baxter,  82  L.  T.  Rep.  650 ;  (1900)  2  Ch.  138).  These 
decisions  did  not,  however,  turn  upon  or  settle 
with  any  precision  the  amount  of  light  to  which  a 
right  is  acquired  by  twenty  years'  user.  Nor  is 
the  statute  clear  upon  this  point.  At  one  time 
it  appears  to  have  been  considered  that  in  all 
cases  the  size  and  situation  of  the  aperture 
through  which  light  had  come  for  twenty  years 
formed  both  the  maximum  and  minimum  measure 
of  the  right  acquired,  without  reference  to  the 
use  and  enjoyment  of  the  light  which  had  bo 
come.  This  view  was  based  on  some  observations 
made  by  Lord  Westbury  in  Tapling  v.  Jones, 
and  on  Lord  Cranworth's  judgment  in  Yates  v. 
Jack,  which  I  will  notice  presently.  Lord  Chelms- 
ford took  the  same  view  in  Calcraft  v.  Thompson. 
But  this  view  was  emphatically  negatived  by  the 
Court  of  Appeal  in  Chancery  in  Kelk  v.  Pearson, 
City  of  London  Brewery  Company  v.  Tennant,  and 
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Leech  v.  Schweder.  In  Moore  v.  Hall,  however, 
both  Mellor  and  Manisty,  JJ.  adopted  the  inter- 
pretation thus  repudiated,  but  it  does  not  appear 
that  they  were  aware  of  the  repudiation.  Kelk  v. 
Pearton  shows  that  in  ordinary  cases  a  person 
does  not  necessarily  acquire  a  right  to  all  the 
light  which  he  has  had  for  twenty  years.  He 
may  have  had  more  than  he  reasonably  required 
either  for  domestic  or  business  purposes  ;  and  in 
that  case  his  right  is  limited  to  the  amount  of 
light  reasonably  required.  There  can  be  no  doubt 
that  Lord  Cranworth's  language  in  Yatet  v.  Jack 
and  the  form  of  in j  auction  granted  hare  been 
regarded  as  authorities  for  the  view  that  in  all 
cases  the  statute  confers  a  right  to  all  the  light 
which  baa  come  to  a  window  for  twenty  years ; 
and  there  are  passages  in  the  judgments  of 
Cotton  and  Bowen,  L.JJ.  in  Scott  v.  Pape  which 
support  the  Bame  view.  This  is  to  be  regretted, 
as  it  has  tended  to  unsettle  the  rule  laid  down  in 
Kelk  v.  Pearton.  The  decision  in  Yatet  v.  Jack 
did  not,  however,  really  go  so  far  as  has  been 
supposed,  for  the  plaintiff  s  windows  were  dark- 
ened to  such  an  extent  as  to  render  the  house 
much  lees  convenient  for  purpose  of  business 
than  it  wus  before.  The  ca*e  did  not  turn  on  the 
mere  fact  that  some  diminution  of  light  was 
proved.  The  plaintiff's  right  to  light  waB  clearly 
infringed,  whether  the  measure  of  the  light  to 
which  he  was  entitled  was  all  that  had  come 
through  his  windows,  or  only  so  much  as  was 
reasonably  necessary  for  business  purpose*  If 
these  facts  are  borne  in  mind,  nothing  will  be 
found  in  the  actual  decision  which  conflicts  with 
the  viewB  previously  expressed  by  Lord  Cranworth 
in  Clarke  v.  Clark,  and  adopted  by  the  Court  of 
Appeal  in  the  cases  already  mentioned.  The 
common  form  of  injunction  in  these  cases  is  that 
adopted  in  Yatet  v.  Jack  and  Dent  v.  Auction 
Mart  Company.  It  is  to  restrain  the  defendant 
from  erecting  any  building  so  as  to  obstruct  the 
free  access  of  light  to  the  ancient  windows  of  the 
plaintiff  as  such  access  was  enjoyed  previously 
to  the  taking  down  of  the  house  which  formerly 
stood  on  the  site  of  the  defendant's  new  buildings. 
This  form  is  framed  upon  the  supposition  that 
the  plaintiff  has  established  his  right  to  the 
amount  of  light  which  he  in  fact  enjoyed  before 
the  obstruction  complained  of-  But  it  by  no 
means  follows  from  the  form  that  everyone  is 
entitled  to  an  injunction  who  can  prove  that  he 
has  been  deprived  of  some  of  the  light  which  he 
in  fact  had  before  it  was  interfered  with.  He 
may  have  had  more  than  he  can  acquire  a  right 
to  use  and  enjoy  in  future.  I  am,  however,  under 
the  impression  that  this  inference  has  been 
drawn,  and  that  the  form  has  been  regarded  aa 
strengthening  the  view  of  tha  law  repudiated  in 
Kelk  v.  Pearton.  So  to  regard  the  form  is,  in  my 
opinion,  a  mistake.  The  doctrine  laid  down  in 
Back  v.  Stacey,  as  I  understand  it,  is  the  same  as 
that  laid  down,  although  in  somewhat  different 
language,  by  the  Court  of  Appeal  in  Kelk  v. 
Pearton  and  City  of  London  Brewery  Company  v. 
Tennant,  and  must,  I  think,  be  taken  as  finally 
established  and  as  good  sound  law  which  this 
House  should  adopt,  notwithstanding  the  observe- 
tions  in  the  Irish  case  of  Mackey  v.  Scottish 
Widotct'  Company.  That  doctrine,  us  stated  in 
City  of  London  Brewery  Company  v.  Tennant,  is 
that,  generally  speaking,  an  owner  of  ancient 
lights  is  entitled  to  sufficient  light  according  to 
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the  ordinary  notions  of  mankind  for  the  comfort* 
able  use  and  enjoyment  of  his  house  as  a  dwelling- 
house  if  it  is  a  dwelling-house,  or  for  the  bene- 
ficial use  and  occupation  of  the  house  if  it  is  a- 
warehouse,  a  shop,  or  other  place  of  business. 
The  expressions  "the  ordinary  notions  of  man- 
kind," "comfortable  use  and  enjoyment,"  and 
"  beneficial  use  and  occupation,"  introduce  ele- 
ments of  uncertainty ;  but  similar  uncertainty 
has  always  existed,  and  exists  still,  in  all  cases  of 
nuisance ;  and  in  this  country  an  obstruction  of 
light  has  commonly  been  regarded  as  a  nuisance, 
although  the  right  to  light  baa  been  regarded  aa 
a  peculiar  kind  of  easement   If  a  more  absolute 
standard  had  been  adopted  in  all  cases  certainty 
would,  no  doubt,  have  been  gained;  but  the 
consequences  would  frequently  have  been  very 
oppressive  to  the  owner  of  the  servient  tenement, 
and  f<ir  more  so  than  under  the  old  law.  The 
owner  of  the  servient  tenement  could  have  done 
nothing  on  his  own  land  which  in  fact  diminished 
the  light  acquired  by  his  neighbour,  even  if  all  of 
it  was  not  wanted  for  comfortable  enjoyment 
or  business  purposes.   It  would  follow  that  the 
owner  of  a  piece  of  vacant  land  opposite  to  a 
house  in  an  ordinary  street  could  not  build  upon, 
it  at  all  after  twenty  years.    The  adherence  to 
the  old  but  uncertain  standard  of  comfort  and 
convenience  avoids  the  danger  of  oppression  and 
extortion,  and  renders  it  necessary  to  take  a 
wider  view  of  each  case,  especially  when  an  in- 
junction is  asked  for.    The  decision  in  Kelk 
v.  Pearton  has  a  far-reaching  effect.    If  there- 
is  no  absolute  right  to  all  the  light  which 
comes  to   a  given   window,  no   action  will' 
lie  for  an  obstruction  to  that   light  unless 
the  obstruction  amounts  to   a  nuisance.  If 
there  is  no  right  of  action,  <i  fortiori,  there  is  no 
right  to  an  injunction  to  prevent  a  permanent 
diminution  of  light  unless  it  amounts  to  a 
nuisance.  But  in  considering  what  is  an  action- 
able nuisance  regard  is  had  not  to  special  circum- 
stances which  cause  something  to  t>e  an  annoy- 
ance to  a  particular  person,  but  to  the  habits  and 
requirements  of  ordinary  people,  and  it  is  by  no 
means  to  be  taken  for  granted  that  a  person  who 
wants  an  extraordinary  amount  of  light  for  a 
particular  business  can  maintain  an  action  for 
diminution  of  light  if  only  his  special  require- 
ments are  interfered  with :  (see,  as  to  nuisances  to 
persona  carrying  on  delicate  trades  or  requiring 
more  comfort  or  freedom  from  annoyance  than 
ordinary  people,  Walter  v.  Selfe,  4  De  G.  &  8m. 
315;  Crump  v.  Lambert,  17  L.  T.  Rep.  133;. 
L.  Rep.  3  Eq.  409 ;  and  Eattern  and  South  African 
Telegraph  Company  v.  Cape  Town  Tramway* 
Company,  86  L.  T.  Rep.  457;  (1902)  A.  C.381; 
and  aB  to  the  character  of  the  neighbourhood,  see 
St.  Helens  Smelting  Company  v.  Tipping,  11 
H.  L.  C.  642).   The  expression  •«  right  to  light  "" 
\b  sanctioned  by  the  Prescription  Act,  and  is 
convenient;  but  its  use  is  apt  to  lead  to  error  and 
to  forgetfulnesa  of  the  burden  thrown  on  the 
servient  tenement.   This  burden,  however,  ought 
never  to  be  lost  sight  of  in  considering  the  extent 
of  the  right  claimed  in  respect  of  the  dominant 
tenement.   But  the  adoption  of  the  more  flexible 
standard  of  comfort  and  convenience  has  intro- 
duced difficulties  of  a  serious  nature,  especially 
when  dealing  with  places  of  business ;  and  it  ia 
not  surprising  that  different  views  on  this  subject 
should  have  bsen  taken,  and  that  the  decisions. 
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upon  it  should  be  inconsistent  with  each  other. 
That  they  are  inconsistent  is  apparent  from  the 
careful  review  of  them  by  Wright,  J.  in  Watrea 
▼.  Brown.  In  applying  the  rule  laid  down  in 
Kelk  v.  Pearton  it  is  impossible  to  avoid  cansider- 
ing  how  much  light  is  left  and  where  it  comes 
from.  But  the  question  to  be  decided  is  not 
how  muoh  light  is  left,  but  whether  the  plaintiff 
has  been  deprived  of  so  muoh  as  to  constitute  an 
actionable  nuisance.  If  he  has,  it  is  no  defence 
to  say  that  he  has  as  much  light  left  as  most 
other  people :  (see  Dent  v.  Auction  Mart  Company, 
ubi  tup.).  Too  much  weight  may  have  been  given 
by  Wright,  J.  to  the  amount  of  light  left  in 
Warren  v.  Brown,  and  this  explains  the  reversal 
of  his  decision  by  the  Court  of  Appeal.  There  is 
no  rule  of  law  that  if  a  person  has  45  degrees  of 
unobstructed  light  through  a  particular  window 
left  to  him  he  cannot  maintain  an  action  for  a 
nuisance  caused  by  diminishing  the  light  which 
formerly  came  through  that  window:  {Thted  v. 
Debenham,  2  Ch.  Dir.  165).  But  experience 
shows  that  it  is,  generally  speaking,  a  fair 
working  rule  to  consider  that  no  substantial 
injury  is  done  to  him  where  an  angle  of 
45  degrees  is  left  to  him,  especially  if  there  is 
pood  light  from  other  directions  as  well.  Cotton, 
L.J.  pointed  this  out  in  Ecclesiastical  Com- 
mittionert  v.  Kino  (ubi  tup.) ;  see  also  Parker 
v.  Fint  Avenue  Hotel  Company  (49  L.  T. 
Rep.  318 ;  24  Ch.  Div.  282).  As  regards  light 
from  other  quarters,  such  light  cannot  be 
disregarded;  for.  as  pointed  out  by  James, 
V.C.  in  Dyers'  Company  v.  King  (L.  Rep.  9  Eq. 
438),  the  light  from  other  quarters  and  the  light 
the  obstruction  of  which  is  complainedof  may  be  so 
much  in  excess  of  wkat  is  protected  by  law  as  to 
render  the  interference  complained  of  non-action- 
able. I  apprehend,  however,  that  light  to  which 
a  right  has  not  been  acquired  by  grant  or  pre- 
scription, and  of  which  the  plaintiff  may  be  de- 
prived at  any  time,  ought  not  to  be  taken  into 
account.  The  purpose  for  which  a  person  may 
desire  to  use  a  particular  room  or  building  in 
future  does  not  either  enlarge  or  diminish  the 
easement  which  he  has  acquired.  If  he  chooses 
in  future  to  use  a  well-lighted  room  or  building 
for  a  lumber  room,  for  which  little  light  is  re- 
quired, he  does  not  lose  his  right  to  use  the  same 
room  or  building  for  some  other  purpose  for  which 
more  light  is  required.  Aynsley  v.  Glover  (ubi  tup.) 
is  in  accordance  with  this  view.  But  if  a  room  or 
building  has  been  so  built  as  to  be  badly  lighted, 
the  owner  or  occupier  cannot  by  enlarging  the 
windows  or  altering  the  purpose  for  which  he  useB 
it  increase  the  burden  on  the  servient  tenement. 
Martin  v.  Goble,  where  a  malthouse  was  turned 
into  a  workhouse,  may,  I  think,  be  upheld  on  this 
principle,  and  the  observations  of  Wood,  Y.C.  on 
Martin  v.  QobU  in  Dent  v.  Auction  Mart  Com. 
pany  support  this  view.  There  was  in  fact  no 
substantial  interference  with  the  light  to  which 
they  were  entitled.  Coming  now  to  the  present 
case,  I  am  clearly  of  opinion  that  no  injunction, 
and  certainly  no  mandatory  injunction,  ought  to 
have  been  granted.  Joyce,  J.  was  asked  for  an 
injunction  and  he  refused  it,  and,  in  my  opinion, 
quite  rightly.  He  came  to  the  conclusion  that, 
although  there  would  be  a  sensible  diminution  of 
light  and  some  inconvenience  to  the  plaintiffs,  yet 
they  had  not  established  by  twenty  years'  user  a  I 
right  to  all  the  light  which  they  had  had,  and  that  1 


the  obstruction  complained  of  would  not  amount 
to  an  actionable  nuisance,  and  so  infringe  the 
plaintiffs'  right.  The  Court  of  Appeal,  taking  a 
different  view  of  the  amount  of  light  to  which  the 
plaintiffs  were  entitled,  reversed  this  decision,  and 
ordered  a  partial  demolition  of  the  buildings 
erected  by  the  defendant.  For  the  reasons 
already  given,  I  have  come  to  the  conclusion  that 
this  was  wrong.  I  should  stop  here,  were  it  not 
that  I  feel  very  strongly  that  in  any  view  of  the 
case  it  was  not  one  for  a  mandatory  injunction. 
I  am  convinced  that,  even  if  the  plaintiffs  have 
a  cause  of  action,  the  damages  which  could  pro- 
perly be  awarded  them  would  be  very  Bmall,  and 
to  grant  a  mandatory  injunction  in  such  a  case  as 
this  would  be  unduly  oppressive  and  not  in  ac- 
cordance with  the  principles  on  which  equitable 
relief  has  been  usually  granted— tee  Currier*? 
Company  ▼.  Corbett  (2  Dr.  k  Sm.  355).  Bobton  v. 
Whittingham  (ubi  tup.),  and  National  Provincial 
Plate-Glass  Insurance  Company  v.  Prudential 
Assurance  Comvany  (37  L.  T.  Rep.  91;  6  Ob. 
Div.  757),  in  all  of  which  an  injunction  was 
refused,  although  the  plantiff's  legal  right  had 
been  infringed.  In  Warren  v.  Brown  the  Court 
of  Appeal  only  gave  damages.  The  present 
case  is  eminently  one  in  which  damages 
would  be  an  adequate  remedy,  even  assuming 
that  the  plaintiffs  could  prove  a  small  nuisance 
for  which  soma  damages  could  be  properly 
given;  and  where  that  is  the  case  an  injunc- 
tion, and  especially  a  mandatory  injunction, 
ought  not  to  issue.  The  doctrine  that  where  a 
legal  right  is  continuously  infringed  an  injunction 
to  protect  it  ought  to  be  granted  is  subject  to 
qualification,  as  was  carefully  explained  by  Jeasel, 
M.R.  in  Aynsley  v.  Glover,  and  more  recently  by 
the  Court  of  Appeal  in  Shel/er  v.  City  of  London 
Electric  Lighting  Company  (72  L.  T.  Rep.  34; 
(1895)  2  Ch.  388).  The  result  of  the  foregoing 
review  of  the  authorities  is  not  altogether  satis- 
factory. The  general  principle  deducible  from 
them  appears  to  be  that  the  right  to  light  is  in 
truth  no  more  than  a  right  to  be  protected  against 
a  particular  form  of  nuisance,  and  that  an  action 
for  the  obstruction  of  light  which  has  in  fact  been 
used  and  enjoyed  for  twenty  years  without  inter- 
ruption or  written  consent,  cannot  be  sustained 
unless  the  obstruction  amounts  to  an  actionable 
nuisance ;  and  this  often  depends  upon  considera- 
tions wider  than  facts  applicable  to  the  particular 
case.  There  are  elements  of  uncertainty  which 
render  it  impossible  to  lay  down  any  definite 
rule  applicable  to  all  cases.  First,  there  is  the 
uncertainty  as  to  what  amount  of  obstruction 
constitutes  an  actionable  nuisance ;  and,  secondly, 
there  is  the  uncertainty  as  to  whether  the  prop  sr 
remedy  is  an  injunction  or  damages.  But,  not- 
withstanding these  elements  of  uncertainty,  tin 
good  sense  of  judges  and  juries  may  be  relied 
upon  for  adequately  protecting  rights  to  light 
on  the  one  hand,  and  freedom  from  unnecei- 
sary  burdens  on  the  other.  There  must  be 
consideration  for  both  sides  in  sll  these  contro- 
trovereies.  In  this  case  the  Court  cf  Appeal 
have,  in  my  opinion,  gone  too  far,  and  th  • 
appeal  ought  to  be  allowed,  with  costs  here  and 
below. 

Judgment  appealed  from  reversed.  Judgment 
of  Joyce  J.  restored.  Respondents  to  pay 
the  appellant  hit  costs  both  here  and 
below. 
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Solicitors  for  the  appellant,  Hyde,  Tandy, 
Mahon,  and  8ayer. 

Solicitors  for  the  respondents,  Slaughter  and 
May. 


Srtjrem*  Court  of  gtttocatot. 

— — 

COURT  OF  APPEAL. 

Feb.  19,  20,  22,  and  March  30. 
(Before  Vauohan  Williams,  Stirling,  and 

COZEN8.HARDT,  L.JJ.) 

Jte  Dknton ;  Licenses  Insurance  Corpora- 
tion and  Guarantee  Fund  Limited  v. 
Denton,  (a) 

appeal  prom  the  chancery  division. 
Principal  and  iurety — Mortgage — Insurance  of 
mortgage  debt — Contract  of  insurance  or  surety- 
ship—Covenant by  surety  with  limited  liability 
—Contribution. 

By  an  indenture  made  between  H.  of  the  first  part, 
D.  of  the  second  part,  and  a  bank  of  the  third 
part,  H.  mortgaged  a  public-house  to  secure  4000/. 
and  interest,  and  H.  and  D.  covenanted  to  pay 
the  40001.  and  interest.  There  was  a  proviso 
that  D.,  who  was  a  surety,  should  not  be  liable 
for  more  than  1000/.  and  interest.  H.  covenanted 
to  insure  the  security  in  the  name  of  the  bank 
with  an  assurance  company.  In  the  proposal 
for  a  policy  it  was  stated  "  I),  will  join  in  the 
mortgage  for  the  purpose  of  guaranteeing  1000/. 
of  the  mortgage  money." 

An  insurance  was  accordingly  effected  with  the 
plaintiff  company,  and  by  the  policy  it  was  pro- 
*ith-d  that  the  prop  osal  was  to  be  deemed  to  be 
incorporated  with  the  policy,  and  the  company 
agreed  that  if  the  mortgagor  made  default  the 
company  would  pay  the  principal  and  interest ; 
ana  it  wan  provided  that  thereupon  the  bank 
(therein  called  the  insured)  should  assign  the 
mortgage  debt  and  all  securities  to  the  company, 
and  do  all  things  necessary  for  the  purpose  of 
enforcing  any  rights  or  remedies,  or  of  obtain- 
ing relief  or  indemnity  from  other  parties  to 
which  the  company  should  be  subrogated  upon 
payment  under  the  policy. 

The  mortgagor  having  made  default,  the  company 
paid  the  mortgage  debt,  interest,  and  costs,  and 
moneys  expended  in  preservation  of  the  property, 
amounting  in  all  to  nearly  5000/.  They 
realised  4000/.,  and  claimed  tlie  balance  from 
D. 

Held,  that  the  plaintiff  company  and  D.  were  not 
co-sureties ;  that  the  company  had  guaranteed 
the  payment  of  the  money,  and  D.  was  liable  for 
the  amount  claimed. 
Decision  </  Swinfen  Eady,  J.  {SO  L.  T.  Rep.  62 ; 

(1903)  2  Ch.  070)  reversed. 
Dane  v.  Mortgage  Insurance  Corporation  Limited 
(70  L.  T.  Rep.  83  ;  (1804)  1  Q.  B.  54)  and  Cray, 
thorne  v.  Swinburne  (14  Ves.  lbO)  followed. 
By  an  indenture  dated  the  2nd  Nor.  1899.  made 
between  Maude  Harvey  of  the  first  part,  George 
Denton  of  the  second  part,  and  the  Loudon.  Citj\ 
and  Midland  Bank  of  the  third  part,  Maude 

(<i)  Bei-ortcU  by  W.  C.  Di«n,  Es^.,  Parriiitr  at  Law. 


Harvey  demised  to  the  baDk  a  leasehold  public* 
house  known  as  the  Lord  Pal  mere  ton,  at  High- 
gate,  for  the  residue  of  the  term  for  which  she 
held  the  same,  less  one  day,  by  way  of  mortgage 
to  secure  the  repayment  of  400»>/.  and  interest. 
The  mortgagor  and  Denton  jointly  and  heverally 
covenanted  with  the  bank  that  tbey  or  one  of 
them  would  pay  to  the  bank  on  demand  by  them 
left  at  the  public-house  the  sum  of  4000/.  with 
interest,  subject,  however,  to  a  proviso  that 
Denton  should  not  be  liable  under  the  covenant 
to  pay  a  larger  sum  in  the  whole  in  respect  of  the 
principal  and  interest  taken  together  than  1000/.. 
together  with  interest  on  such  sum  from  the  time 
of  demand  being  made  on  Denton  until  payment. 
The  mortgagor  also  covenanted  with  the  bank 
that  she  would  insure,  and  at  all  times  during  the 
continuance  of  the  security  keep  insured,  the 
principal  moneys  and  interest  thereby  secured 
against  loss  in  the  name  of  the  bank  with  the 
plaintiffs,  and  would  not  at  any  time  do  any  act 
or  commit  any  default  whereby  the  policy  of 
mortgage  insurance  might  be  rendered  void  or 
voidable ;  and,  in  case  the  policy  or  any  new  policy 
to  be  effected  as  aforesaid  should  by  any  means 
become  void,  forthwith  at  her  own  cost  effect  a 
new  policy  for  securing  the  repayment  of  the  said 
principal  sum  and  interest  "as  hereinbefore 
mentioned."  It  was  provided  that  the  powers  of 
sale  conferred  upon  mortgagees  by  the  Convey- 
ancing and  Law  of  Property  Act  1881  should  be 
exercisable  by  the  bank  at  any  time  after  such 
demand  Bhonld  have  been  left  as  aforesaid 
(whether  any  of  the  aforesaid  powers  should  have 
been  exercised  or  not),  without  the  necessity  for 
giving  any  such  notice  requiring  payment  of  the 
mortgage  money  as  is  provided  for  by  the  said 
Act  or  any  notice  whatever.  The  deed  concluded 
with  a  stipulation  that  although  as  between  the 
mortgagor  and  Denton  the  latter  was  a  surety 
only,  yet  as  between  him  and  the  bank  he  was  to 
be  considered  a  principal  debtor  to  the  extent  of 
1000/. 

A  proposal  for  insurance  had  already  been  made 
by  the  mortgagor,  dated  the  28th  Oct.  1899,  in 
which  it  was  stated  that  Denton  would  M  join  in 
the  mortgage  for  the  purpose  of  guaranteeing 
1000/.  of  the  mortgage  money." 

The  policy  was  headed  "  Mortgage  Insurance 
Policy,'  and  recited  that  the  bank  (therein  called 
the  insured)  was  entitled  to  4000/.  secured  by  the 
mortgage  and  had  delivered  to  the  plaintiff  com- 
pany a  proposal  in  writing  "  for  guaranteeing  the 
mortgage  debt  and  interest,"  and  which  proposal 
contained  full  particulars  of  the  said  mortgage 
and  was  to  be  deemed  to  be  incorporated  in  the 
policy  and  to  be  the  baBiB  of  the  contract  of 
insurance,  and  had  paid  the  first  year's  premium ; 
and  it  was  witnessed  that : 

The  corporation  agree  with  the  insured  (sabjeot  to  the 
conditio™  on  the  back  hereof,  which  are  to  be  taken  as 
part  of  this  policy)  that  if  the  insnred  shall  become 
entitled  under  the  power  of  sale  conferred  by  the  said 
mortgage  deed  or  otherwise  to  aell  the  mortgaged  pro- 
perty, and  shall  give  notice  in  writing  thereof  to  the  corpo- 
ration, while  this  policy  ia  in  force  the  corporation  will, 
after  the  expiration  of  liz  calendar  months  from  the 
receipt  by  the  corporation  of  a  claim  in  writing  by  the 
insnred  requiring  payment,  pay  to  the  insnred  the 
principal  money  for  the  time  being  dne  under  the  said 
mortgage  with  any  intern  t  thereon  payable  as  therein 
mentioned. 
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The  material  conditions  were : 

5.  The  insured  shall  before  telling  or  contracting  to 
■ell,  or  advertising  (or  aele,  or  being  party  or  privy  to 
the  sale  or  advertisement  for  sale  of  the  "whole  or  any 
part  of  the  mortgage*!  property,  give  not  less  than  one 
calendar  month's  notioe  in  writing  to  the  corporation  ; 
and  the  insured  shall  not  at  any  time  sell,  or  contract 
to  a  ell,  or  advertise  for  sale  or  be  party  or  privy  to  the 
sale  or  advertisement  for  sale  of,  the  whole  or  any  part 
of  the  mortgaged  property  for  any  sum  less  than  the 
amount  doe  and  owing  for  principal,  interest,  and  costs 
and  otherwise  in  connection  with  the  mortgage  without 
previously  obtaining  the  consent  in  writing  of  the  cor- 


7.  The  corporation  may,  within  three  months  after 
the  receipt  of  a  claim  under  this  policy,  require 
the  insured  forthwith  to  realise  the  aeonritiee 
for  the  mortgage  debt,  and  to  give  authority  in 
writing  to  the  corporation,  or  to  any  person  or  persons 
nominated  by  the  corporation,  to  act  as  agent  or  agent  § 
of  the  insured  for  the  purpose  of  realising  the  securities, 
bnt  without  prejudice  to  the  right  of  the  insured  to  requiro 
the  corporation  to  pay  the  amount  payable  under  this 
policy,  notwithstanding  that  the  securities,  or  some  of 
them,  have  not  been  fully  realised  at  the  expiration  of 
the  time  provided  for  psymsnt  by  the  terms  of  this 
policy. 

8.  If  at  the  time  a  claim  is  made  under  this  policy 
there  be  any  other  subsisting  insurance  or  insurances, 
whether  effected  by  the  insured  or  any  other  person, 
oovering  the  same  interest  in  the  mortgaged  property, 
the  corporation  shall  not  be  liable  to  pay  or  contribute 
more  than  their  rateable  proportion. 

9.  Upon  payment  of  the  amount  which  may  become 
payable  under  this  policy,  the  insured  shall  assign  or 
transfer  to  tho  corporation,  or  their  nominee  or  nomi- 
nees, the  mortgage  debt  and  interest  and  all  securities 
held  by  the  insured  for  the  same. 

10.  The  insured  and  any  olaimant  under  this  policy 
shall,  at  the  expense  of  the  corporation,  do  and  concur 
in  doing  all  such  acts  and  things  as  may  be  necessary 
or  reasonably  required  by  the  corporation  for  the  pur- 
pose of  enforcing  any  rights  and  remedies  or  of  obtaining 
relief  or  indemnity  from  other  parties  to  which  tbo 
corporation  shall  be  or  would  become  entitled  or  subro- 
gated upon  payment  under  this  policy,  whether  such 
acts  and  thinga  shall  be  or  become  necessary  or  required 
before  or  after  payment  by  the  corporation. 

The  mortgagor  made  default.  The  plaintiff 
company  paid  the  bank  the  mortgage  debt, 
interest,  and  costs,  and  moneys  expended  in  the 
preservation  of  the  property,  which  amounted  in 
all  to  nearly  5UO0Z.  They  realised  the  security, 
and  there  was  a  deficiency  amounting  to 
984f.  12«.  C,d. 

Denton  was  then  dead,  and  the  plaintiff  com- 
pany claimed  the  deficiency  from  his  executors. 

Swinfen  Eady,  J.  held  that  Denton  was  a 
co-surety  with  the  company,  and  that  there  must 
be  contribution  by  the  plaintiff  company  in  the 
roportion  that  4<)00i.  with  the  sum  actually  due 
or  costs,  Ac,  bore  to  1000/.,  and  the  plaintiffs 
appealed. 

Haldane,  K.C.  and  Oicen  Thompson  for  the 
appellant  company. — The  company  was  not  a 
co-surety  with  Denton,  and  he  has  no  right  to 
call  on  them  to  contribute.  Denton  was  a  surety 
for  the  whole  debt,  but  his  liability  was  limited  to 
lwOO/.  Tbe  company  cun  only  be  called  on  to 
pay  if  both  Denton  and  tbe  mortgagor  fail  to  do 
bo.  This  is  shown  by  the  fact  that  the  company 
bargained  by  condition  9  of  the  policy  that  tbey 
should  on  payment  of  tbe  amount  which  should 


become  payable  have  all  the  securities  i 

or  transferred  to  them  : 

Craythorne  v.  8\cinburne ,  14  Ves.  1C0  : 
White  and  Tudor's  Lead.  Cas.,  vol.  2,  7th  edit., 
p.  540. 

There  is  a  difference  between  a  case  where  the 
surety  joins  for  the  whole  debt  and  where  his 
liability  is  limited  to  a  particular  amount : 

Ellis  v.  Emmanuel,  34  L.  T.  Rep.  553 ;  1  Ex.  Div. 
157. 

The  form  of  the  obligation  undertaken  by  the- 
company  towards  tbe  bank  shows  the  company 
did  not  enter  into  a  contract  of  suretyship,  but 
only  of  insurance  or  indemnity : 

Dane  v.  Mortgage  Insurance  Corporation  Limited, 

70  L.  T.  Rep.  83 ;  (1804)  1  Q.  B.  54,  60 ; 
Finlay  v.  Merican  Investment  Corporation,  76 
L.  T.  Rep.  257  ;  (1897)  1  Q.  B.  517. 

If  the  form  of  the  contract  is  consistent  with 
the  relationship  of  co-sureties,  the  facts  and  the 
form  of  the  mortgage  deed  negative  any  such 
contract,  and  show  that  all  the  company  did  was 
to  guarantee  the  bank  against  any  default : 
Craythorne  v.  Swinburne,  14  Ves.  1C0. 

In  Beaton  v.  Heath  (80  L.  T.  Rep.  579 ;  (1899) 
1  Q  B.  7 82, 792)  Romer,  L.J.  discussed  the  differ- 
ence between  contracts  of  "  insurance  "  and  con- 
tracts of  "  guarantee,"  and  said  the  difference 
between  those  two  classes  did  not  depend  on  tbe 
use  of  those  words.  The  decision  of  the  Court  of 
Appeal  in  that  case  was  reversed  by  the  House  of 
Lords  (82  L.  T.  Rep.  205;  (1900)  A.  C.  135),  but 
that  part  of  the  judgment  of  Romer,  L.J.  was 
not  affected.   They  also  referred  to 

Casltllain  v.  Preston,  49  L.  T.  Rjp.  29;  11  Q  B. 
Div.  380,  387 : 

Rowlatt  on  Principal  and  Surety,  p.  105. 

Eee,  K.C.  and  J.  Henderson  for  the  respondent. 
— This  was  really  one  transaction,  and  the  docu- 
ments show  that  the  plaintiff  company  and 
Denton  were  co-sureties  for  the  mortgagor,  and 
therefore  Denton  is  entitled  to  contribution  from 
the  company  as  between  two  sureties,  as  decided 
by  Swinfen  Eady.  J.  This  is  so  though  the 
sureties  covenanted  to  pay  the  whole  sum . 

Steel  T.DUon,  45  L.  T.  Rep.  142;  17  Ch.  Div. 
825: 

Elletmere  Brewery  Company  v.  Cooper,  73  L.  T. 
Rep.  567 ;  (1890)  1  Q.  B.  75. 

Thompson  in  reply.  n  , 

JIareh  30. — Vauohan  Williams,  L.J. — This 
is  a  claim  made  by  the  Licenses  Insurance  and 
Guarantee  Fund  Corporation,  as  assignees  of  a 
mortgage  deed,  against  the  estate  of  Denton 
(deceased),  a  party  to  the  mortgage  deed,  on  a 
covenant  therein  contained.  The  only  defence 
raised  is  that  the  corporation  and  Denton  are 
co-sureties  for  Miss  Harvey,  the  mortgagor,  and 
that  Denton  is  therefore  entitled  to  deduct  from 
the  claim  of  the  plaintiff  corporation  the  contri- 
bution due  as  between  two  co-sureties.  The 
corporation  contends  that  it  is  nota  co-surety  with 
Denton,  but  is  surety  both  for  the  principal 
debtor,  the  mortgagor,  and  for  Denton,  the 
surety,  under  the  terms  of  the  mortgage  deed ; 
and  that,  this  being  so,  there  is  no  contribution 
acccording  to  the  authority  of  the  decision  of 
Lord  Eldon  in  Craythorne  v.  Swinburne  (ubi 
sup./.   The  question  whether  the  plaintiffs  and 
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defendants  stand,  or  do  not  stand,  in  the  relation 
of  co-sureties  within  the  meaning  of  this  decision 
is  the  only  question  in  the  case.  Swinfen  E ±dy,  J. 
has  decided  that  the  relation  is  that  of  co-sureties, 
and  that  Denton  has  a  right  of  contribution. 
He  bases  this  conclusion,  as  I  understand,  on 
the  ground  that,  according  to  the  terms  of  the 
policy  of  insurance  which  embodies  the  guarantee 
of  the  plaintiff  corporation,  both  the  corporation 
and  Denton  are  liable  for  the  same  debt  upon 
the  same  default  of  the  mortgagor.  I  think  that 
the  plaintiff  and  defendant  are  liable  for  the 
same  debt  upon  the  same  default  of  the  mort- 
gagor for  the  reasons  given  by  Swinfen  Eady,  J. 
in  bis  judgment ;  but  there  is  this  difference,  that, 
whereas  the  liability  of  Denton  to  pay  arises 
directly  on  demand  left  at  the  mortgaged  pre- 
mises, the  liability  of  the  corporation  is  only  to 
pay  after  the  expiration  of  six  calendar  months 
from  the  mortgagee,  the  bank,  becoming  entitled 
to  exercise  the  power  of  sale  conferred  by  the 
mortgage  deed  and  giving  notice  thereof  to  the 
•corporation ;  so  that,  even  assuming  the  occasion 
of  the  liability  arising  to  be  the  same  because  the 
power  of  sale  is  conferred  upon  leaving  a  demand 
for  payment  at  the  mortgaged  premises  without 
any  further  demand  or  not  (thus  departing  from 
the  provisions  of  the  Conveyancing  Act  1881),  yet 
the  time  when  payment  will  accrue  due  differs  by 
six  months,  and  I  do  not  think  that  this  difference 
can  be  left  out  of  consideration  when  deter- 
mining whether  the  corporation  and  Denton 
are  co-sureties.  [His  Lordship  then  stated 
■the  effect  of  the  mortgage,  and  continued:] 
A  "  Mortgage  Insurance  Policy  "  was  executed  by 
-the  corporation  on  the  7th  March  1900,  and  it  is 
alleged  by  the  plaintiff  corporation  that  this 
policy  was  effected  in  pursuance  of  a  proposal  for 
insurance  dated  the  28th  Oct.  1899.  There  is 
some  little  difficulty  about  this,  as  the  proposal 
and  the  policy  do  not  quite  accord,  the  proposal 
relating  to  a  debt  repayable  by  annual  instal- 
ments, which  is  not  the  case  with  the  mortgage 
debt.  But  I  think  that  the  proposal  is  sufficient 
evidence  that  the  insurance  was  effected  by  the 
corporation  on  the  basis  that  the  mortgage  debt 
which  the  corporation  was  insuring  would  be 
secured  by  a  mortgage  deed  in  which  Denton 
would  join  for  the  purpose  of  guaranteeing  the 
repayment  of  1000!.  of  the  principal  money.  The 
policy,  however,  makes  no  mention  of  Denton  being 
a  party  to  tho  mortgage  deed.  On  the  contrary,  it 
de-scribes  the  mortgage  deed  as  made  between 
Maude  Harvey  of  the  one  part  and  the  "  insured  " 
(i.e.,  tho  bank*  of  the  other  part.  It  refers,  however, 
to  a  proposal  in  writing  of  the  28th  Oct.  1899  for 
guaranteeing  the  said  mortgage  debt  and  interest, 
and  recites  that  it  is  agreed  "  that  the  said  pro- 
posal shall  be  the  basis  of  the  contract  of  insur- 
ance intended."  The  premium  of  18/.  15«.  is 
recited  as  the  first  premium  for  guaranteeing 
the  said  mortgage  debt  and  interest,  and  the 
policy  goes  on  to  witness  "  that  the  corporation 
agree  with  the  insured  .  .  .  that  if  the 
insured  shall  become  entitled  under  the  power  of 
sale  conferred  by  the  said  mortgage  deed  or 
otherwise  to  sell  the  mortgaged  property,  and 
shall  give  notice  in  writing  thereof  to  the  corpo- 
ration, while  this  policy  is  in  force  the  corpora- 
tion will,  after  the  expiration  of  six  calendar 
months  from  the  receipt  by  the  corporation 
of  a  claim  in  writing  by  the  insured  requir- 


ing payment,  pay  to  the  insured  the  principal 
money  for  the  time  being  due  under  the  said 
mortgage  with  any  interest  thereon."  I  think 
that  the  proper  inference  of  fact  to  draw  from  the 
proposal  of  the  28tb  Oct.  1899,  the  mortgage  deed 
of  the  2nd  Nov.  1899,  and  the  policy  of  the  7th 
March  1900  is  that  the  mortgagor  and  mortgagee, 
Denton  and  the  corporation,  knew,  at  the  date 
both  of  the  mortgage  deed  and  of  the  policy, 
that  it  was  intended  that  Denton  should 
join  in  the  mortgage  as  surety,  and  that  the 
mortgage  debt  and  interest  should  be  guaranteed 
or  insured  by  the  corporation.  The  words 
"  guarantee  "  and  *'  insure  "  are  used  as  synony- 
mous in  the  policy.  I  mention  this  inference 
because  I  think  that  the  fact  that  there  was  one 
transaction  only,  to  the  details  of  which  all  were 
privy,  may  not  be  immaterial  when  one  is  con- 
sidering whether  the  corporation  ought  to  be 
regarded  as  co-surety  with  Denton  for  the  mort- 
gagor, or  as  surety  for  both  the  mortgagor  and 
Denton  under  a  distinct  collateral  security.  The 
summons  claims  that  the  plaintiffs  by  virtue  of 
a  covenant  of  one  Denton  contained  in  a  deed  of 
mortgage  of  the  2nd  Nov.  1899,  which  covenant 
had  been  assigned  to  them,  are  creditors  of  the 
estate  of  Denton  for  the  sum  of  9841.  12s.  Gi. 
The  facta  as  to  that  sum  are  these:  The  bank 
having  left  a  demand  at  the  mortgaged  premises, 
after  giving  notice  to  the  corporation  under 
condition  5  of  the  policy  of  their  intention  to 
exercise  the  power  of  sale,  proceeded,  not  strictly 
in  accordance  with  the  conditions  of  the  policy, 
to  sell  the  property.  This  sale  realised  4000/., 
and  discharged  the  whole  of  the  principal  money 
owing  on  the  mortgage.  The  source  of  the  money 
thus  discharging  the  principal,  although  it  may 
have  passed  through  the  hands  of  the  insurance 
corporation,  was  the  proceeds  of  sale.  The 
plaintiff  corporation,  in  the  meanwhile,  expended 
the  984/.  12j.  64.  sought  to  be  recovered  on  this 
summons  on  matters  such  as  repairs,  Ac,  clearly 
necessary  and  proper  for  the  maintenance  of  the 
mortgage  security.  The  utterly  unbusinesslike 
maimer  in  which  tbe  business  of  the  corporation 
was  done  makes  it  difficult  to  ascertain  the  true 
facts.  It  might  be  suggested  that  this  was  a 
voluntary  expenditure  by  tbe  corporation,  who 
had  a  clear  interest,  as  Denton  also  had.  that  the 
mortgage  security  should  not  be  wasted.  But  I 
think  on  the  evidence  that  this  expenditure  may 
fairly  be  taken  to  be  expenditure  by  the  corpora- 
tion at  the  request  of  the  bank,  and  thus  expendi- 
ture by  the  bank  as  mortgagees.  If  the  expendi- 
ture cannot  be  so  regarded,  there  is  an  end  of  the 
claim,  but,  if  it  can  be  so  regarded,  the  only  ques- 
tion is,  as  I  have  already  stated,  Are  Denton  and 
the  corporation  co  sureties  so  as  to  entitle  Denton 
to  contribution  P  In  tbe  first  place,  I  will  deal  with 
a  contention  raised  by  the  corporation  and  based 
on  the  decision  of  the  Court  of  Appeal  in  Dan*  v. 
Mortgage  Insurance  Corporation  (u6t  tup.).  This 
contention  is  that,  apart  from  anything  else  which 
might  negative  co-suretyship  between  the  cor- 
poration and  Denton,  the  very  form  of  the  obliga- 
tion which  they  had  undertaken  towards  the 
bank  was  sufficient  to  show  that  the  corporation 
had  not  entered  into  a  contract  of  suretysnip,  but 
into  a  contract  of  insurance.  No  doubt  tbe  form 
is  that  of  a  policy  of  insurance.  But  I  think 
there  is  nothing  in  the  form  of  the  contract 
between  the  bank  and  the  corporation  being  that 
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of  a  policy  of  insurance  to  prevent  the  contract 
being  one  of  guarantee,  and  I  would  refer  to  the 
judgment  of  Romer,  L.J.  in  Seaton  v.  Heath 
(ub\  tup.),  which  on  this  point  is  unaffected  by 
the  reversal  in  the  House  of  Lords  of  the  judg- 
ment of  the  Court  of  Appeal.  Romer.  L.J.,  in 
discussing  the  difference  in  substance  between 
these  two  classes  of  contract,  says :  "  The  differ- 
ence between  these  two  classes  of  contract  does 
not  depend  upon  any  essential  difference  between 
the  word  *  insurance '  and  the  word  '  guarantee.' 
There  is  no  magic  in  the  use  of  those  words.  The 
words  to  a  great  extent  have  the  same  meaning 
and  effect,  and  many  contracts,  like  the  one  in 
the  case  now  before  us,  may  with  equal  propriety 
be  called  contracts  of  insurance  or  contracts  of 
guarantee."  The  distinction  in  substance  in  cases 
in  which  the  loss  insured  against  is  simply  the 
event  of  the  nonpayment  of  a  debt  seems  to  be, 
as  I  read  the  judgment  of  Romer,  L.J.,  between 
contracts  in  which  the  person  desiring  to  be 
insured  has  means  of  knowledge  as  to  the  risk 
and  the  insurer  has  not  the  same  means  and 
those  casps  in  which  the  insurer  has  the  same 
means.  Now,  it  seems  to  me  that,  in  the  oase  of 
this  mortgage  debt,  the  insurance  corporation, 
knowing  the  terms  of  the  mortgage  deed  and  the 
exact  nature  of  the  property  forming  the  security, 
bad  just  as  much  means  of  ascertaining  the  nature 
of  the  risk  as  the  bank  had,  and  I  do  not  think  that 
the  mere  fact  that  the  contract  was  made  be- 
tween the  creditor  and  the  insurance  corporation 
and  not  between  the  mortgagor  debtor.  Miss 
Harvey,  and  the  corporation  would  of  itself  deter- 
mine the  character  of  the  contract  to  be  that  of 
insurance  and  not  of  suretyship.  This  being  so, 
the  form  and  circumstances  of  the  contract  being 
consistent  with  the  relation  of  co-suretyship  be- 
tween the  plaintiff  corporation  and  Denton,  are 
the  facta,  dates,  or  the  contents  of  the  mortgage 
deed  such  as  to  negative  this  contract,  which 
according  to  ita  terms  is  a  contract  of  suretyship 
guaranteeing  payment  by  the  mortgagor,  being  a 
contract  of  suretyship  constituting  co-suretyship 
in  relation  to  the  contract  of  suretyship  taken  by 
Denton  on  himself  by  the  mortgage  deed?  If  the 
policy  is  looked  at,  it  will  be  seen  that,  in  form  at 
all  events,  both  the  insurance  company  and 
Denton  guarantee  the  payment  of  the  mortgage 
debt  by  the  mortgagor.  Miss  Harvey.  The  event 
upon  which  the  obligation  to  pay  arises  is  the 
same  in  each  case,  and,  although  the  insurance 
oompany  have  six  mouths  within  which  to  pay, 
yet  the  obligation  neither  of  the  insurance  com- 
pany nor  of  Denton  is  dependent  on  what  the 
mortgage  security  realises.  Taking  these  matters 
into  consideration,  there  seems  much  to  support 
the  conclusion  in  fact  of  Swinfen  Eady,  J.  that 
the  insurance  corporation  were  sureties  for  and 
guaranteed  the  debt  of  Miss  Harvey,  and  were 
not  sureties  only  in  the  event  that  neither  Miss 
Harvey  nor  Denton  paid.  If  this  conclusion,  which 
seems  to  me  to  be  a  conclusion  in  fact,  is  right,  it 
puts  the  case  outside  the  case  of  Craythorne  v. 
Swinburne  (ubi  "*)>•)•  It  seems  plain  from  the 
judgment  of  Lord  Eldon  in  that  caw  that,  in  con- 
sidering the  question  whether  the  contract  of 
insurance,  the  second  contract  in  point  of  date,  is 
to  be  considered  as  a  collateral  or  supplemental 
security,  the  court  may  take  into  consideration 
evidence  as  well  as  the  words  of  the  respective 
contracts.   Still,  sitting  by  myself,  I  should  have 


hesitated  to  differ  from  the  conclusion  of  the 
learned  judge,  especially  as  I  do  not  think  that 
the  mere  fact  that  the  insurance  company  knew 
at  the  time  at  which  the  policy  was  effected,  from 
the  mortgage  deed  or  the  proposal,  that  Denton 
was  a  surety  is  sufficient  to  negative  the  relation 
of  co-suretyship,  and  it  is  certainly  a  case  in 
which  I  should  have  wished  to  have  applied  the 
maxim  that  equality  is  equity  if  the  facte  allowed 
it.  But,  as  my  brothers  take  a  contrary  view  of 
the  facts,  I  do  not  think  that  in  such  a  doubtful 
case,  turning  largely  on  inferences  of  fact,  I 
ought  to  refuse  to  concur  in  the  judgment  of  the 
court. 

Stirling,  L.J. — The  question  in  this  case  is 
what  is  the  true  nature  of  the  contract  entered 
into  between  the  London,  City,  and  Midland  Bank 
(the  mortgagees  of  a  public-house  for  40002.  and 
interest,  George  Denton  being  surety  for  the 
mortgage  to  the  extent  of  1000? )  and  the  plain- 
tiffs in  the  action.  The  defondant  in  the  action, 
who  is  the  legal  personal  representative  of  George 
Denton,  contends  that  the  contract  was  one  of 
suretyship,  and  that  by  virtue  of  it  the  plaintiffs 
became  co-sureties  with  George  Denton ;  and  this 
is  the  view  which  has  been  taken  by  Swinfen 
Eady,  J.  The  plaintiff*,  on  the  otner  hand, 
insist  that  the  contract  is  not  one  of  suretyship 
at  all,  but  is  one  of  insurance  or  indemnity,  anon 
an  was  held  by  Lord  Esher,  M.R.  to  exist  in 
Dane  v.  Mortgage  Insurance  Corporation  (ubi 
tup.) ;  but  they  also  urge  that,  even  if  the  contract 
was  one  of  suretyship,  the  plaintiffs  did  not 
become  co-sureties  with  Denton,  but  in  fact 
guaranteed  the  bank  against  Denton's  default, 
as  was  held  to  be  the  case  in  Craythorne  v. 
Swinburne  {ubi  tup.).  The  answer  to  the  question 
depends  to  a  great  extent  on  the  construction  of 
a  document  dated  the  7th  March  1900  and 
headed  "  Mortgage  Insurance  Policy,"  but,  before 
dealing  with  it,  I  think  it  desirable  to  refer  shortly 
to  the  main  provisions  of  the  mortgage  deed, 
which  bears  date  the  2nd  Nov.  1899.  [His 
Lordship  then  stated  the  effects  of  the  mortgage, 
and  continued :]  On  the  28th  Oct.  1899,  before 
the  mortgage  had  been  executed,  the  solicitors  of 
the  mortgagor  submitted  to  the  plaintiffs  a  "  pro- 
posal to  insure  first  mortgage  of  40002."  In  this 
document  various  particulars  are  given  as  to  the 
terms  of  the  mortgage,  which  are  inaccurate,  but 
the  following  statement  occurs:  "Mr.  G.  Denton 
will  join  in  the  mortgage  for  the  purpose  of 
guaranteeing  the  repayment  of  10002.  of  the  prin- 
cipal money."  It  is  not  disputed  that  the  docu- 
ment of  the  7th  March  1900  waa  the  result  of  this 
proposal.  The  document,  as  I  have  already  men- 
tioned, is  headed  "  Mortgage  Insurance  Policy," 
and  in  the  recitals  the  proposal  of  the  23th  Oct. 
1899  is  recited,  and  "  it  is  agreed  that  the  said 
proposal  shall  be  the  basis  of  the  contract  of 
insurance  hereby  intended."  On  the  other  hand, 
the  proposal  is  recited  as  being  one  "  for  guaran- 
teeing the  mortgage  debt  and  interest;  and  the 
premium  is  stated  to  be  "  for  guaranteeing  " 
the  mortgage  debt  and  interest.  The  mortgage 
deed  is  stated  to  be  dated  the  2nd  Nov.  1899,  and 
to  be  made  between  Maude  Harvey  of  the  one 
and  the  insured  of  the  other  part,  and  it 
not  appear  on  the  face  of  the  document 
itself  that  Denton  was  a  surety  for  the  debt. 
Still,  notwithstanding  all  inaccuracies  in  the  pro- 
posal and  in  the  recitals,  there  is  no  question  that 
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the  mortgage  of  the  2nd  Not.  1899,  as  executed 
by  the  mortgagor  and  Denton,  was  that  to  which 
the  document  of  the  7th  March  1900  was  intended 
to  refer,  and  with  reference  to  which  it  must  be 
construed.  I  think,  therefore,  that  the  docu- 
ment must  be  read  as  relating  to  a  mortgage  in 
respect  of  which  Denton  was  to  a  limited  extent 
surety  for  payment  of  principal  and  interest. 
[His  Lordship  then  read  the  operative  part  of  the 
document  and  also  conditions  8,  9,  and  10.]  In 
order  that  the  plaintiffs  may  become  liable  under 
the  policy,  it  is  necessary  (1)  that  the  insured,  the 
bank,  should  become  entitled,  under  the  power 
of  sale  in  the  mortgage  or  otherwise,  to  sell,  and 
it  will  be  remembered  that  the  power  of  sale  in 
the  mortgage  becomes  exercisable  upon  a  demand 
for  payment  in  accordance  with  the  covenant  of 
the  mortgagor  and  the  surety,  being  left  at  the 
public-house;  and  that  the  mortgagor  and  the 
mirety  both  became  liable  upon  such  demand  being 
so  left ;  (2)  that  the  insured  should  give  notice  in 
writing  to  the  plaintiffs  of  their  having  become 
entitled  to  exercise  the  power  of  sale ;  (3)  that  the 
insured  should  make  a  claim  in  writing  on  the 

Elaintiffs  requiring  payment.  These  conditions 
eing  satisfied,  the  plaintiffs  bind  themselves 
after  the  expiration  of  six  calendar  months  from 
the  receipt  of  the  claim  in  writing  to  pay  to  the 
insured  the  principal  money  for  the  time  being 
due  on  the  security  with  interest.  In  arriving  at 
this  sum  there  would  be  taken  into  account  all 
Bums  had  by  the  mortgagor  or  by  the  surety  or 
realised  out  of  the  mortgaged  property.  Lpon 
payment  by  the  plaintiffs  ot  the  amount  payable, 
they  are  entitled  under  condition  9  to  have 
assigned  or  transferred  to  them  the  niortgaire 
debt  and  interest  and  all  securities  held 
by  the  insured  for  the  same ;  and  this  would, 
according  to  the  natural  meaning  of  con- 
ditions 9  and  10,  include,  in  my  opinion,  the 
benefit  of  the  covenant  by  the  surety  to  the 
full  extent  to  which  the  mortgagees  were 
entitled  thereto.  The  result  is  that  a  period 
of  six  months  is  to  elapse  between  claim 
made  on  the  plaintiffs  and  payment.  During 
that  period  the  bank  were  left  to  realise  their 
securities,  as  they  Baw  fit,  unless  the  plaintiffs 
chose  to  intervene  under  the  provisions  of 
condition  7.  At  the  expiration  of  the  period 
the  plaintiffs  were  bound  to  pay  the  principal 
and  interest  remaining  due  on  the  security,  quite 
irrespective  of  any  question  whether  loss  had 
occurred  or  was  likely  to  occur.  Upon  payment, 
however,  the  plaintiffs,  as  it  seems  to  me,  became 
entitled  to  all  the  rights  and  remedies  of  the 
mortgagees,  and  to  enforce  them  just  as  the 
mortgagees  might  have  done,  as  well  against  the 
surety  as  against  the  mortgagor.  Swinfen  Eady.  J. 
held  that  the  instrument  of  the  7th  March  1900 
was  not  merely  an  insurance  against  loss ;  and  in 
that  respect  I  agree  with  him,  but  it  does  not  follow 
that  the  instrument  created  a  mere  contract  of 
co-suretyship  with  Denton.  The  learned  judge, 
however,  does  not  appear  to  have  bad  presented 
to  him  the  second  contention  raised  on  behalf  of 
the  plaintiffs  and  strongly  urged  in  this  court ; 
at  all  events,  he  does  not  deal  with  it  explicitly 
in  his  judgment.  The  question  is.  in  my  opinion, 
one  of  difficulty,  occasioned  by  the  inaccuracies 
and  ambiguities  which  are  found  in  the  instru- 
ment of  the  7th  March  1900,  an  instrument  framed 
by  the  plaintiffs  themselves.    I  have,  however, 


come  to  the  conclusion  that,  regard  being  had  to 
all  the  circumstances,  the  true  meaning  of  the 
parties  to  the  transaction  was  not  that  the  plain- 
tiffs were  to  become  co-sureties  with  Denton, 
but  that,  as  between  themselves  and  the  bank, 
Denton  should  be  in  the  position  of  a  principal ; 
or,  in  other  words,  that  the  transaction  was  of  the 
same  nature  as  that  which  was  the  subject  of 
decision  in  Craythorne  v.  Swinburne  (ubi  tup.). 
Taking  this  view,  I  think  that  the  appeal  ought 
to  be  allowed. 

COZEN8- Hardy,  L.J.— This  is  a  claim  by  the 
Licenses  Insurance  Corporation  (hereinafter  called 
the  corporation)  against  (he  estate  of  Denton,  who 
joined  as  surety  in  a  mortgage  by  Harvey  to  a 
bank.  The  mortgaged  property  has  been  sold  for 
less  than  the  amount  due  to  the  bank.  The 
deficiency,  which  is  less  than  10002. ,  has  been 
paid  by  the  corporation  to  the  bank,  and  a 
transfer  has  been  executed  by  the  bank  to  the 
corporation  of  the  mortgage  debt  and  all  securities 
for  the  same.  There  is  no  answer  to  this  claim, 
unless  it  can  be  established  that  the  corporation 
and  Denton  were  co-sureties,  in  which  case  aright 
of  contribution  only  would  arise.  Swinfen  Eady,  J. 
has  adopted  this  view,  and  has  made  a  declara- 
tion accordingly.  The  corporation  appeal  against 
this  order,  and  they  contend  (1)  that  their  con- 
tract with  the  bank  was  properly  a  contract  of 
insurance,  and  not  of  suretyship ;  and  (2),  in 
the  alternative,  that,  if  they  were  not  insurers., 
they  were  sureties  for  both  Harvey  and  Denton, 
and  not  co-sureties  with  Denton  for  Harvey.  The 
first  contention  was  overruled  by  the  learned 
judge.  The  second  contention,  although  raised, 
seems  not  to  have  been  strongly  insisted  upon 
before  him,  and  it  is  not  directly  dealt  with  in 
his  judgment,  but  it  has  been  forcibly  pressed 
upon  us,  particularly  by  Mr.  Owen  Thompson  in 
his  able  argument.  It  is  baaed  upon  Craythorne 
v.  Swinburne  (ubi  «up.).  In  that  case  Lord  Eldon 
held  that  parol  evidence  was  admissible  to  show 
whether  in  truth  the  defendant  was  a  co-surety 
with  the  plaintiff  for  the  principal  debtor  and 
as  such  bound  to  contribute  ;  or  was  a  surety  for 
both  the  principal  debtor  and  the  plaintiff  and 
as  such  under  no  liability  to  contribute.  The 
principles  there  laid  down  are  clear,  but  I  have 
found  great  difficulty  in  applying  them  to  the 
very  peculiar  circumstances  of  the  present  case. 
There  are  three  documents  which,  and  which 
alone,  have  to  be  considered :  Firstly,  there  is 
the  mortgage  dated  the  2nd  Nov.  1899.  [His 
Lordship  then  stated  the  material  provisions  of 
that  document,  and  continued  :]  Denton  plainly 
joins  as  surety.  It  is  apparent  on  the  face  of  the 
mortgage  deed  that  it  was  part  of  the  bargain  witb 
the  bank  that  a  security  of  some  kind  should 
be  procured  from  the  corporation.  Secondly, 
there  is  the  "  proposal  to  insure  first  mortgage  of 
4000i."  dated  the  2Sth  Oct.  1899.  It  is^bviously 
inaccurate  in  some  respects.  It  refers  to  the  mort- 
gage as  dated  the  2nd  Nov.  1899,  and  states  the 
mortgage  debt  as  repayable  by  instalments, 
although  this  is  not  the  fact.  It  mentions,  how- 
ever, that  Denton  will  join  in  the  mortgage  for 
the  purpose  of  guaranteeing  the  repayment  of 
lOWi.  of  the  principal  money.  Thirdly,  there  is 
the  document  imposing  a  liability  on  the  corpo- 
ration towards  the  bank,  which  is  dated  the 
7th  March  1900,  four  months  after  the  mortgage. 
It  is  headed  "  Mortgage  Insurance  Policy."   It  in- 
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accurately  recites  the  mortgage  as  made  between 
Harvey  of  the  one  part  and  the  bank  of  the  other 
part,  and  omits  all  reference  to  Denton.  [His 
Lordship  then  read  the  material  parts  of  the  policy 
and  the  indorsed  conditions  Nos.  7,  8,  9.  and  10.] 
It  will  be  observed  that  the  obligation  of  the  cor- 
poration to  pay  does  not  arise  for  six  months  after 
Denton's  obligation  to  pay  arises,  and,  farther, 
that  the  corporation  stipulates  with  the  bank  for 
transfer  of  all  securities  held  by  the  bank,  and  to 
be  subrogated  to  all  rights  and  remedies  of  the 
bank  against  other  parties  as  soon  as  the  corpo- 
ration pays  under  the  policy,  an  event  which  has 
happened.  Now,  on  the  construction  of  this 
document,  I  agree  with  Swinfen  Eady,  J.  that  it 
was  not  an  insurance  against  loss,  but  was  a 
guarantee  of  the  mortgage  debt,  and  I  adopt  tbe 
reasoning  contained  in  bis  very  careful  judgment 
on  this  point.  It  only  remains  to  consider  the 
second,  or  what  I  may  call  the  Craythorne  v.  Swin- 
burne, point.  What  was  it  that  the  corporation 
guaranteed  ?  If  I  look  only  at  the  policy,  it  is 
reasonably  clear  that  the  corporation  guaranteed 
the  debt  due  from  Harvey,  the  principal  debtor, 
and  nothing  more.  If,  however,  I  look  at  the 
proposal,  which  is  "deemed  to  be  incorpo- 
rated in  the  policy,"  and  also  at  the  mortgage 
deed,  I  think  it  appears  that  the  corporation 
guaranteed  a  partially  guaranteed  debt,  or,  in  other 
words,  guaranteed  that  Harvey,  to  the  full  extent, 
and  Denton,  to  the  extent  of  luOOJ.,  would  pay  the 
bank,  Harvey  and  Denton  being  as  between  them- 
selves and  the  corporation  both  principal  debtors. 
It  is  of  no  moment  that  Denton  is  not  shown  to 
have  been  party  or  privy  to  the  proposal  or  the 

Solioy.  for  the  only  obligation  imposed  on  Harvey 
y  the  covenant  in  the  mortgage  deed,  to  which 
Denton  was  aparty.wastoinsureagainst  loss.  This 
obligation  would  have  been  exactly  satisfied  by  a 
policy  of  insurance  strictly  so  called.  Denton 
Lad  no  right  to  expect  to  he  relieved  by  having 
the  corporation  as  a  co-surety.  He  must  accept 
the  position,  whatever  it  may  be.  as  between  the 
tank  and  the  corporation.  Upon  tbe  whole,  I 
think  the  appellants'  contention  on  this  point 
must  prevail,  notwithstanding  the  difficulties 
created  by  the  forms  of  the  instruments. 

Solicitors:  Jennings,  Son,  and  Allen;  Loxley, 
Elam,  and  Gardner. 


HIGH  COURT  OF  JUSTICE. 

CHANCERY  DIVISION. 

Tltursday,  May  5. 

(Before  Kskbwich,  J.) 

Rat  v.  Hazeldine.  (a) 

Easement— Light — Implied  reservation  on  grant 
by  common  owner — Easement  of  necessity — 
Easement  nece$sary  to  the  reasonable  enjoyment 
of  property. 

By  conveyance  dated  in  1805  the  premises  {sub- 
sequently conveyed  to  the  plaintiff)  were  con- 
veyed  by  the  defendant,  tcho  retained  a  messuage 
also  belonging  to  him  at  that  time  immediately 
adjoining.  A  portion  of  the  retained  premises 
(containing  one  window  on  the  ground  floor  and 
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one  window  on  the  first  floor)  overlooked  a  yard 
forming  part  of  the  hereditaments  conveyed  in 
1895. 

By  that  conveyance  the  plaintiff" s  predecessor  in 
title  covenanted  with  the  defendant  to  permit 
him  at  all  times  to  enter  upon  the  land  thereby 
conveyed  to  point  or  otherwise  repair  the  build, 
ings  erected  on  his  retained  adjoining  land, 
but  defendant  expressly  reserved  no  right  of 
light  to  his  windows. 

Plaintiff  erected  a  wall  in  her  yard  to  obstruct 
the  defendant's  windows,  and  the  defendant 
knocked  it  down,  for  the  purpose  of  asserting 
an  easement  of  necessity  in  respect  of  the  light 
to  his  two  windows,  alleging  that  there  was  no 
other  means  by  which  natural  light  could  enter 
them,  and  that  the  access  of  light  through  them 
was  absolutely  necessary  for  the  enjoyment  of 
his  room  ana  landing  in  which  they  were 
placed. 

Held,  in  accordance  with  the  distinction  taken  by 
Stirling,  L.J.  in  Union  Lighterage  Company 
Limited  r.  London  Graving  Dock  Company 
Limited  (87  L.  T.  Rep.  381,  at  p.  386 ;  (1902) 
2  Ch.  557),  that  the  defendant  had  not  shown 
that  he  was  entitled  by  right  to  an  easement  of 
necessity  in  respect  of  the  light  to  his  windows, 
but  claimed  only  an  easement  which  was  neces- 
sary to  the  reasonable  enjoyment  of  his  property, 
which  latter  right  not  having  been  expressly 
reserved  in  the  conveyance  of  1895,  the  plaintiff 
was  entitled  to  build  so  as  to  obstruct  the  light 
to  the  two  windows,  but  so  as  not  to  trespass  on 
defendant's  wall  or  to  infringe  the  covenant  by 
plaintiff's  predecessor  in  title  in  the  conveyance 
to  him  as  to  pointing  or  otherwise  repairing  the 
buildings  on  defendant's  adjoining  land. 

Action  with  witnesses  in  which  tbe  plaintiff, 
Mrs.  Isabella  Mary  Ray,  claimed  a  declaration 
that  she  was  entitled  to  build  on  her  heredita- 
ments fronting  on  Ravenoak-road,Cheadle  Hulme, 
in  such  a  manner  as  to  obstruct  the  light  to  two 
windows  in  the  defendant's  hereditaments  over- 
looking a  yard  forming  part  of  the  plaintiff's 
hereditaments,  and  an  injunction  restraining  the 
defendant,  his  servants  or  agents,  from  pulling 
down  any  wall  on  the  plaintiff's  hereditaments, 
and  other  incidental  relief. 

On  the  18th  Oct.  1895  the  hereditaments  con- 
veyed by  tbe  indenture  next  stated  were  (together 
with  the  defendant's  hereditaments  hereinafter 
mentioned)  owned  by  the  defendant  in  fee  simple 
subject  to  yearly  rents  and  to  mortgages. 

By  conveyance  dated  the  18th  Oct.  1895  land 
situated  in  Cbeadle  Hulme  or  Cheadle  Mosley, 
Cheshire,  with  the  messuage  and  buildings 
therein  mentioned  (hereinafter  referred  to  as  the 
plaintiff's  hereditaments)  were  conveyed  to 
Edward  Arthur  Ray  and  his  heirs  subject  to 
a  yearly  rentcharge  and  free  from  certain  mort- 
gages. This  conveyance  contained  no  reservation 
of  a  right  to  access  of  light  to  the  two  windows 
in  defendant's  hereditaments,  but  it  contained  a 
covenant  by  the  purchaser,  Edward  A.  Ray,  that 
he,  his  heirs  and  assigns,  would  from  time  to  time 
and  at  all  times  thereafter  permit  tbe  defendant, 
his  heirs  and  assigns,  to  enter  upon  the  plaintiff's 
hereditaments  or  any  part  thereof  for  the  purpose 
of  pointing  or  otherwise  repairing  the  buildings 
for  the  time  being  erected  on  the  defendant's 
adjoining  land. 
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By  conveyance  dated  the  19th  Sept.  1902, 
the  plaintiffs  hereditaments  were  convejed  hy 
Edward  A.  Ray  unto  and  to  the  use  of  the 
plaintiff  in  fee  simple  subject  to  the  rentcharge, 
and  at  the  time  of  the  issue  of  the  writ  in  this 
action  were  still  rested  in  lier  for  such  estate. 

The  messuage  {hereinafter  called  the  defen- 
dant's hereditaments)  immediately  adjoining  the 
plaintiff's  hereditaments  on  the  south-eastern 
boundary  thereof  still  belongs  to  the  defendant ; 
and  a  portion  of  it  (facing  west  and  containing 
one  window  on  the  ground  floor  and  one  window 
on  the  first  floor)  overlooks  a  yard  forming  part 
of  the  plaintiff's  hereditaments. 

No  right  of  light  was  reserved  by  or  in  favour 
of  the  defendant  when  the  plaintiff's  heredita- 
ments were  sold  and  conveyed  by  him,  and  it  was 
denied  by  the  plaintiff  that  either  of  the  said 
windows  is  an  ancient  light. 

Plaintiff  in  alleged  exercise  of  her  rights,  after 
the  19th  Sent  1902,  erected  a  wall  in  ber  yard 
.  close  to  the  defendant's  two  windows,  which  was 
carried  up  to  the  glazed  roof  of  the  yard,  but 
defendant  knocked  it  down  from  inside  his  own 
house  through  the  window. 

Plaintiff  caused  the  wall  to  be  partly  built 
again  in  the  same  way,  lin.  from  the  face  of  the 
wall,  opposite  the.  window,  keeping  clear  of  the 
lower  window,  but  defendant  put  his  head  out  of 
the  window  and  again  pushed  it  down. 

Minor  questions  of  fact  in  the  case,  in  respect 
of  which  by  his  counter-claim  the  defendant 
claimed  an  injunction,  were  whether  in  building 
these  walla  plaintiff  had  built  upon  the  footings 
of,  and  trespassed  upon  the  lootings  of,  the 
defendant's  walls,  or  bonded  his  walls  to  defen- 
dant's walls,  and  whether  the  erection  of  the  wall 
close  to  the  defendant's  buildings  would  prevent 
him  enjoying  the  benefit  of  the  oovenant  as  to 
pointing  or  repairing  his  building*  contained  in 
the  conveyance  of  the  18th  Oct.  1895,  these  ques- 
tions being  dealt  with  in  the  judgment,  but.  as 
stated  at  the  hearing  by  defendant's  counsel,  the 
real  question  in  the  action  was  whether  the  light 
to  the  lower  of  the  two  windows  was  an  easement 
of  necessity.  As  to  the  two  windows,  the  facts 
in  evidence,  most  of  them  being  admitted,  were 
as  follows : — 

The  lower  window  opened  into  a  pantry  or 
store;  the  window  on  the  first  floor  lighted  a 
landing  and  stairs  in  the  defendant's  messuage. 
Before  action  plaintiff's  solicitors  wrote  to  the 
defendant  asking  for  an  acknowledgment  in 
respect  of  the  light  on  the  first  floor,  and,  as 
regards  the  light  on  the  lower  floor,  asked  for 
an  intimation  that  the  defendant  did  not  question 
the  plaintiff's  right  to  block  ft  up.  In  reply  the 
defendant's  solicitor  wrote  that  the  windows  were 
necessary  for  the  health  and  comfort  of  the 
occupants ;  that  the  defendant  had  no  available 
means  of  obtaining  light  and  air  to  the  pantry 
of  hie  house  except  through  the  lower  window ; 
that  the  windows  were  glazed  with  obscure  glass, 
and  that  they  were  small. 

Plaintiff  alleged  that  by  reason  of  the  windows 
(and  more  particularly  the  pantry  window) 
overlooking  her  yard  the  privacy  of  her  premises 
was  destroyed  and  their  value  depreciated,  and 
she  adduced  evidence  of  her  surveyor  that  the 
landing  could  be  lighted  through  a  skylight  in 
the  roof;  also  that  light  could  be  obtained  for 
the  pantry  by  defendant  opening  a  window  on 
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his  premises  into  his  scullery  and  obtaining  a  bor- 
rowed light  through  the  scullery,  or  in  another 
way  by  opening  a  window  at  the  end  of  the  pantry 
and  obtaining  light  from  the  entrance  into  the 
house. 

A  fresh-air  inlet  as  shown  on  the  surveyor's 
plan  would,  he  stated,  provide  for  ventilation. 
But  plaintiff's  surveyor  in  cross-examination  ad- 
mitted that  the  room  as  a  pantry  would  be  uselese 
if  the  defendant's  wall  was  permitted  to  stand ; 
and  also  said  that  if  the  upper  window  were 
blocked  it  would  darken  the  whole  staircase. 

D.  8tev>ari-8mith,  K.C.  and  Hon.  F.  Rutult 
for  the  plaintiff.— -We  assert  the  right  to  build 
so  as  to  obstruct  the  access  of  light  over  plaintiff's 
yard  to  the  defendant's  windows.  The  defendant 
asserts  that,  although  he  has  reserved  no  express 
rignt  to  light  over  the  premises  he  granted 
in  1895,  his  case  falls  within  the  exception  to  the 
rules  hud  down  by  the  Court  of  Appeal  in 
Wheeldon  v.  Burrow*  (39  L.  T.  Rep.  558;  on 
appeal,  41 L.  T.  Rep.  327,  at  p.  329 ;  12  Ch.  Div.  31) 
as  being  an  easement  of  lignt  of  necessity.  The 
question  whether  light  can  be  got  from  another 
source  is  a  question  of  fact.  The  plaintiff  does 
not  claim  to  interfere  in  any  way  with  the  exercise 
by  defendant  of  his  admitted  rights  under  the 
covenant  as  to  pointing  and  repairing,  and 
submits  to  any  order  of  the  court  safeguarding 
those  right*.  The  means  of  support  of  the 
obstructing  wall  was  that  it  was  bonded  into  the 
plaintiff's  wall.  The  defendant's  sole  ground  of 
objection  was  the  wrongful  interruption  of  the 
access  of  light  alleged  before  action.  Thesiger, 
L.J.  in  Wheeldon  v.  Burrovct  (ubi  tup.)  lays  down 
the  two  rules  governing  cases  of  this  kind,  and  ie 
reported  to  hare  said  that  "  if  the  grantor  intends 
to  reserve  any  right  over  the  tenement  granted, 
it  is  his  duty  to  reserve  it  expressly  in  the  grant'* 
This  rule  is  subject  to  exception  in  case*  of  ease, 
ments  of  necessity,  and  his  Lordship  says  there 
may  be  certain  other  exceptions.  This  passage 
refers  to  ca*es  in  which  there  are  reciprocal  ease- 
ments as  in  the  cases  of  Pyer  v.  Carter  (28  L.  T. 
Hep.  O.  S.  371 ;  1  H,  4  N.  916),  Compton  v. 
Richard*  (I  Pri.  27),  and  Richards  v.  Ro$9 
(9  Exch.  218),  which  seem  to  be  the  only 
ones  to  be  found  relating  to  easements  of  that 
nature.  Stirling,  L.J.  draws  the  distinction  which 
we  say  governs  this  case  in  Union  Lighterage 
Company  Limited  v.  London  Graving  Dock  Com- 
pany Limited  (87  L.  T.  Rep.  381,  at  p.  386; 
(1902)  2  Ch.  557 ;  vide  also  per  Romer,  L.J.,  at 

{».  385).  In  Wheeldon  v.  Burrowe  (ubi  tup.)  the 
ights  which  were  the  subject  of  discussion  were* 
certainly  reasonably  necessary  to  the  enjoyment 
of  the  property  retained,  and  the  grantor  was 
held  not  entitled  to  an  easement  in  respect  of 
them.  If  the  property  cannot  be  used  at  all 
without  the  easement  then  in  that  case  only  is 
there  an  implied  reservation.  Applying  that 
principle  to  the  present  case,  the  windows  might 
be  darkened,  but  the  defendant's  house  could  be 
used.  In  this  case  the  common  ownership,  con- 
veyance, and  the  erecting  and  pulling  down  c£ 
the  wall  are  admitted.  [Lawrence,  K.C— We 
say  the  wall  was  built  "flush"  with  our  walL 
Kekbwich.  J.— The  real  question  is  not  one 
of  trespass.] 

P.  0.  Lawrence,  K.C.  and  T.  T.  Methold  tor  the 
defendant.  —  The  real  question  is  whether  we 
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hare  got  the  right  to  light  to  this  bottom  window 
— whether  the  light  to  this  pantry  is  an  easement 
of  necessity.  Wheeldon  v.  Burrows  (ubi  tup.) 
was  not  the  case  of  an  easement  of  necessity, 
since  the  three  lights  there  were  not  all  necessary 
to  the  enjoyment  of  the  workshop :  (per  Bacon, 
V.C..  at  p.  562  of  39  L.  T.  Rep.).  On  the 
admitted  facts  we  cannot  light  that  room 
except  through  another  badly-lighted  room,  the 
scullery.  This  is  an  easement  of  necessity  neces- 
sary to  the  enjoyment  of  this  part  of  the  pro- 
perty. The  test  is  whether  yon  can  enjoy  the 
property  in  the  state  in  which  it  is  with  the 
obstruction.  Stirling,  L.J.  does  not  mean  that 
the  whole  of  the  property  is  to  be  rendered  use- 
less before  such  a  reservation  is  implied.  His 
Lordship  means  that  particular  part  of  the  pro- 
perty  which  is  affected.  Defendant  was  justified 
in  knocking  down  the  wall.  We  have  a  right  to 
an  easement  of  necessity,  and,  according  to 
Nicholas  v.  Chamberlain  (1607,  Cro.  Jac.  121), 
referred  to  in  Gale  on  Easements,  pp.  103,  138, 
7th  edit,  a  right  to  go  on  plaintiff's  land  to 
repair  our  wall. 

A  reply  was  not  called  for  on  the  main 


Kekewich,  J. — If  a  vendor  of  land  desires  to 
reserve  any  right  in  the  character  of  an  ease- 
ment so  as  to  prevent  building  in  such  a  way  as  to 
do  injury  to  his  adjacent  land  which  he  has  not 
parted  with  he  must  do  it  by  express  words. 
That  is  settled  law  and  expresses  the  result  of  the 
decision  in  Wheeldon  r.  Burrow*  (ubi  tup.),  where 
the  Court  of  Appeal  affirmed  Bacon.  V.C.  That 
is  a  general  rule  governing  cases  of  this  kind,  but 
the  rule  is  subject  to  certain  exceptions.  One  of 
them  i3  the  well-known  exception  which  attaches 
to  cases  of  what  are  known  as  easements  of  neces- 
sity— that  is  to  say,  where  the  enjoyment  of  the 
alleged  right  over  the  adjoining  land  is  necessary 
to  the  property  which  is  not  conveyed,  then  the 
court  will  consider  the  easement  as  reserved  though 
it  has  not  been  reserved  by  express  words.  Now, 
un  easement,  or  a  right  in  the  character  of  an  ease- 
ment, may  be  in  the  nature  of  a  right  to  an  access 
of  light  to  a  particular  window.  In  a  large  majority 
of  cases  the  window  which  lights  a  room  is  neces- 
sary to  the  lighting  of  that  room.  Many  rooms 
are  lighted  by  one  window.  Sometimes  we  have 
two  or  more  windows.  In  the  large  majority  of 
cases,  again,  a  window  is  one,  on  the  whole,  neces- 
sary to  the  comfortable  enjoyment  of  a  room, 
but  no  one  would  suggest  that,  because  it  is 
necessary  to  the  comfortable  enjoymentof  a  room, 
therefore  it  is  i  necessary  easement  exercisable 
although  not  reserved  from  the  purchaser  of 
the  adjoining  land.  Tou  may  block  it  notwith- 
standing that  it  is  essential  and  in  that  sense 
necessary.  Where  are  you  to  draw  the  line,  sup- 
posing that  it  is  not  essential  in  that  sense  P 
Does  it  largely  interfere  with  the  comfort  and 
enjoyment  of  the  room  if  it  is  blocked  P  It  seems 
to  me  that,  if  you  are  entitled  to  block,  you  cannot 
draw  a  line  of  that  character.  The  line  is  one  of 
a  different  character.  As  was  pointed  out  by 
Stirling,  L.J.  in  Union  Lighterage  Company 
Limited  v.  London  Graving  Lock  Company 
Limited  (at  p.  386  of  87  L.  T.  Rep.).  His 
Lordship,  it  seems  to  me.  draws  a  distinction 
between  an  easement  of  necessity  and  easements 
necessary  to  the  reasonable  enjoyment  of  pro- 


perty.  His  Lordship  is  reported  to  have  said  ~ 
"  The  appellants  did  not  dispute  that  there  is  no 
express  reservation  in  the  conveyance  to  the 
plaintiffs,  but  contended  that   the  easement- 
claimed  by  them,  the  defendants,  was  an  '  ease- 
ment of  necessity '  within  the  recognised  excep- 
tion of  the  second  rule.  Now,  in  the  passages  cited, 
the  expressions  'ways  of  necessity'  and  'ease- 
ments of  necessity '  are  used  in  contrast  with  the. 
other  expressions  '  easements  which  are  necessary 
to  the  reasonable  enjoyment  of  the  property 
granted*  and  'easements   .    .   .   necessary  to 
the  reasonable  enjoyment  of  the  property  con- 
veyed ' ;  and  the  word  '  necessity '  in  the  former 
expressions  has  plainly  a  narrower  meaning  thau 
the  word  '  necessary '  in  the  latter."   And  further 
down  he  states,  after  pointing  out  that  certain, 
tie-rods  whioh  passed  through  the  plaintiffs'  pro- 
perty were  in  one  sense  necessary  to  the  enjoy- 
ment of  the  defendants'  dock  in  its  present 
condition,  that  the  dock  could  not  bo  continued 
in  its  present  condition  without  these  ties,  but 
that  the  dock  was  capable  of  use  without  them, 
and  there  could  not  be  implied  any  reservation  in. 
respect  of  them.   The  dock  remained  there  not- 
withstanding,  and  the  use  of  the  ties  was  wrong. 
He  seems  to  me  to  draw  the  distinction  between 
what  is  absolutely  necessary  and  what  is  reason- 
ably required  for  the  enjoyment  of  the  land  and 
building  as  it  now  exists.    It  is  said  here  that  this 
is  a  window,  the  access  of  light  to  which  is  not 
expressly  reserved,  which  has  it  reserved  by  im- 
plication because  the  light  is  necessary  to  the 
pantry  or  store.   It  cannot  be  that  there  is  any 
necessity  by  reason  of  its  being  used  as  a  pantry. 
It  cannot  be  said  that  a  special  use  of  light 
attaches   to  it   as   a    pantry,   as   it   can  be 
used  for  other  purposes,  and  to  say,  as  the 
defendant  doss,  that  the  use  of  the  window  is 
reserved  to  it  by  necessity,  is  giving  to  the 
word  "  necessity  "  a  meaning  which  it  does  not 
properly  bear  in  this  connnection.    It  seems  to- 
have  been  an  afterthought  of  the  pleader  which 
raises  the  point  that  in  blocking  up  the  window 
while  exercising  one  right  the  plaintiff  has  gone 
beyond  her  rights  as  to  another.   Now,  in  the 
first  place,  it  is  said  that  the  plaintiff  raised  her 
wall  so  close  to  the  defendant's  wall  that  the  two 
walls  actually  touched-    It  is  a  very  difficult 
question  of  evidence;  on  the  balance  of  evi- 
dence my  present  impression  is  to  hold  that  it 
did  touch.   There  are  some  points  of  contact.  I 
put  that  aside.  There  is  another  point  raised  by 
the  defence.  In  the  conveyance  to  the  purchaser 
there  was  a  covenant    [His  Lordship  road  the 
covenant  in  the  conveyance  of  the  18th  Oct 
1895.]   It  is  clear  that  while  this  obstructing 
wall  is  allowed  to  remain  erected  it  would  be 
impossible  for  the  vendor,  though  he  might  have 
gone  on  the  plaintiff's  land,  to  point  or  repair  the 
wall,  which  would  not  only  be  obscured  but 
entirely  inclosed  in  this  outer  casing.  Plaintiff's 
counsel  says  that  a  case  has  not  yet  arisen  for 
an  injunction.     It  can  only  arise  when  defen- 
dant wanted  to  point  or  repair  the  wall,  and  that 
then  he  might  be  entitled  to  come  to  the  court 
for  an  injunction  calling  on  the  plaintiff  to  take 
down  the  wall.   So  far  he  is  perfectly  right  and 
I  do  not  think  the  court  would:  grant  a  mandatory 
injunction  ordering  the  plaintiff  to  pull  down 
the  wall  which  prevented  the  defendant  from 
exercising  his  rights  under  the  covenant  Bat  i 
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think  the  plaintiff  has  been  careless  in  this 
respect,  and  in  exercising  one  right  she  has  trans- 
gressed another.  Plaintiff's  counsel  says  that  the 
whole  contest  was  about  the  obstructing  of  the 
light.  I  think  the  proper  order  to  make  will  be 
a  declaration  that  the  plaintiff  is  ontitled  to  build 
on  her  hereditaments  in  such  a  manner  as  to 
darken,  injure,  and  obstruct  the  light  to  the  two 
windows,  but  not  so  as  to  trespass  on  defendant's 
wall  or  to  prevent  the  exercise  by  him,  his  heirs 
and  assigns,  of  the  rights  reserved  to  him  by  the 
conveyance  of  the  18th  Oct.  1395  as  to  pointing 
or  otherwise  repairing  the  buildings.  No  order 
as  to  costs. 

Solicitors  for  the  plaintiff,  Robinion  and 
Bradley,  agents  for  Brown,  Briggs,  and  Symonds, 
Stockport. 

Solicitors  for  the  defendant,  Iiowcliffes,  Rawle, 
and  Co.,  agents  for  Joseph  Grundey,  Stockport. 


KING'S  BENCH  DIVISION. 

Saturday,  March  19. 

(Before  Lord  Alvkrstone,  C.J.) 

Bakes  and  Wife  r.  Wicks  and  others,  (a) 

Poor  law— Over  it  erg— Distress  for  rates— Illegal 
distress  by  assistant  overseer — Liability  of  over- 
teen  for  illegal  acts  of  assistant  overseer. 

Overseers  are  not  liable  virtute  officii  for  an  illegal 
and  excessive  distress  by  an  assistant  overseerin 
the  execution  of  a  distress  warrant  for  non. 
payment  of  rates. 

A  distress  warrant  for  nonpayment  of  rates  was 
issued  by  justices,  addressed  in  the  usual 
statutory  form  to  the  overseers  and  constables, 
and  it  was  handed  by  one  of  the  overseers  to  the 
assistant  overseer  of  the  parish,  who  had  been 
duly  appointed  to  act  as  such  assistant  overseer. 
The  assistant  overseer,  while  purporting  to 
execute  the  distress  warrant,  was  guilty  of  an 
illegal  and  excessive  distress,  the  overseers  having 
taken  no  part  in  the  same. 

Held,  that  the  overseers  were  not  liable  for  the 
illegal  acts  of  the  assistant  overseer  in  executing 
the  warrant. 

Further  consideration  by  Lord  Alverstone, 
C.J.  in  an  action  tried  before  him  at  the  last 
Lewes  Assizes. 

The  plaintiff.,  were  Daniel  Baker,  a  farmer 
residing  at  a  farm  in  the  parish  of  Bingmer,  in  the 
county  of  Sussex,  and  his  wife,  who  there  resided 
with  him.  The  defendants  were  Edward  Wicks 
iind  Walter  Wright,  overseers  of  the  parish  of 
Kingmer,  and  John  Webster,  an  auctioneer 
residing  at  Belner,  in  the  county  of  Derby. 

The  plaintiffs,  in  their  statement  of  claim, 
alleged  that  on  the  3rd  Sept.  1903  the  defendants, 
by  themselves  or  their  servants  or  agents,  entered 
the  dwelling-house  of  the  plaintiffs  and  unlaw, 
fully,  wrongfully,  and  forcibly  took  possession  of 
certain  furniture  and  effects,  the  property  of  the 

fdaintiffs,  and  removed  the  furniture  ana  effpets 
rom  the  dwelling-houae  of  the  plaintiffs  to  the 
premises  of  an  inn  in  Lewes  and  detained  the 
whole  of  the  furniture  and  effects  from  the 
plaintiffs  for  some  nineteen  days,  when  they 
restored  a  part  only  of  the  same. 

(a)  Reported  by  W.  W.  Qua.  Ei<j  ,  BmtUUt-M-Uw. 
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Alternatively,  the  plaintiff  Daniel  Baker  said  that 
he  bad  suffered  damage  by  reason  of  the  defen- 
dants having  wrongfully  distrained  for  15s.  (the 
balance  of  a  rate  due  from  the  plaintiff)  goods  of 
the  plaintiff  of  much  greater  value  than  the 
amount  of  such  balance,  although  part  of  the 
goods  was  then  sufficient  to  have  satisfied  the 
balance  of  15s.,  and  the  defendants  thereby  made 
an  excessive  and  unreasonable  distress  for  such 
balance. 

The  defendants  Wicks  and  Wright  (the  over- 
seers of  the  parish)  in  their  defence  said  (inter 
alia)  that  if  the  acts  complained  of  were  done  and 
committed  by  them  as  alleged  (which  was  denied), 
the  same  were  done  and  committed  by  them  in  a 
lawful  and  peaceable  manner  upon  tne  furniture 
and  effects  of  the  plaintiff  Daniel  Baker  only, 
and  under  the  authority  of  a  justices'  distress 
warrant  issued  tor  the  nonpayment  of  rates  then 
due  by  that  plaintiff  and  the  costs  incidental 
thereto,  both  of  which  he  refused  to  pay.  That 
the  justices'  warrant  was  issued  against  the  male 
plaintiff  on  the  7th  July  1903  for  nonpayment  of 
rates  due  by  him  amounting  to  71. 19t.  7JJ. ;  that 
the  plaintiff  afterwards  paid  71.  is.  7 id.  there- 
under, but  refused  to  pay  the  balance  of  15s.,  and 
at  the  date  of  the  alleged  distress  the  sum  of  15s. 
with  costs  was  still  dne  and  owing  by  the  plaintiff 
under  the  distress  warrant. 

They  further  alleged  that  if  any  wrongful  acts 
were  committed,  the  same  were  not  done  or 
committed  by  them,  their  agents,  or  servants, 
bnt  were  committed  by  one  Charles  Washer,  the 
assistant  overseer  of  the  parish,  without  their 
authority  or  knowledge,  for  which  they  were  in 
no  way  responsible. 

The  defendant  Webster  in  his  defence  said 
(inter  alia)  that  if  any  of  the  acts  complained  of 
were  done  by  him,  the  same  were  done  in  the 
lawful,  peaceable,  and  proper  execution  of  the 
warrant  against  the  goods  and  chattels  of  the 
plaintiff  Daniel  Baker  only. 

The  facts  were  as  follows  : — 

In  June  1903  the  plaintiff  Daniel  Baker,  a 
farmer  and  ratepayer  residing  at  Ringmer,  was 
served  with  a  demand  note  for  a  rate  amounting 
to  71. 19t.  7\d.,  nnder  a  rate  dated  the  5th  May 
1903,  bnt.  as  he  wished  to  protest  against  that 
portion  of  the  rate  which  was  applicable  to  the 
support  of  voluntary  or  non-provided  schools 
under  the  Education  Act  1902,  in  June  1903  be 
told  Mr.  Charles  Washer,  who  had  been  appointed 
in  1892  and  then  was  the  assistant  overseer  of 
the  parish  of  Ringmer,  that  he  would  not  pay  the 
rate,  and  that  he  was  prepared  to  be  summoned 
for  the  amount,  and  he  then  refused  to  pay  the 
amount  of  the  rate. 

On  the  30th  June  a  complaint  was  made  before  a 
justice  of  the  peace  by  the  overseers  of  the  poor 
of  the  parish  of  Ringmer  that  several  persons 
(including  the  plaintiff  Daniel  Baker),  whose 
names  were  mentioned  and  set  forth  in  the 
schedule,  being  duly  rated  and  assessed  to  the 
relief  of  the  poor  of  the  parish  in  the  respective 
amounts  opposite  to  their  names,  had  not  paid 
the  rates  or  any  part  thereof,  but  had  refused  to 
do  so,  and  a  summons  was  issued  requiring  them 
to  appear  on  the  7th  July  before  justices  of  the 
peace  to  answer  the  complaint. 

On  the  7th  July  1903  the  overseers  by  Charles 
Washer,  assistant  overseer,  and  some  of  the  rate- 
payers mentioned  appeared  before  the  justices. 
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but  the  plaintiff  Daniel  Baker  did  not  appear,  and 
a  distress  warrant  was  issued  against  him  by  the 
justices  in  the  statutory  form  given  in  the  schedule 
to  the  Distress  for  Rates  Act  1849  (12  &  13  Vict, 
o.  14)  (forms  C  1  and  C  2). 

The  distress  warrant  was  addressed — as  in  the 

statutory  form- 
To  the  oyersMrs  of  the  poor  of  the  pariah  of  Ringiner. 

in  the  oonnty  of  Sussex,  sad  to  the  oonstablss  of  the  East 

Ki8««x  Conatabulary,  tnd  to  til  other  pete©  officer*  in 

tbs  said  county, 

and  it  commanded  them  forthwith  to  make 
distress  of  the  goods  and  chattels  of  the  several 
persons,  (including  the  plaintiff  Baker)  whose 
names  were  mentioned  and  set  out  in  the  schedule 
thereunder  written. 

At  that  time  one  Charles  Washer  was  the 
assistant  overseer  of  the  parish;  he  had  been 
appointed  by  the  vestry  in  1892  and  he  had  been 
continued  in  his  appointment  ever  since,  and  by 
the  terms  of  his  appointment  he  was  empowered  to 
perform  all  the  duties  of  an  overseer. 

The  distress  warrant  was  handed  by  the 
justices  to  a  police  constable,  but  he,  apparently 
under  instructions  from  the  chief  constable, 
declined  to  execute  it,  and  he  handed  it  to  the 
defendant  Wicks  (one  of  the  overseers),  by  whom 
it  was  handed  to  the  assistant  overseer  (Washer) 
for  execution,  with  instructions  to  do  the  best  he 
could,  to  employ  a  bailiff,  and  to  be  careful  not  to 
overstep  his  duty. 

Subsequently,  on  the  16th  Jnly,  the  plaintiff 
Daniel  Baker  paid  to  Washer  the  amount  of  the 
rate  due  from  him,  less  15*.,  which  was  estimated 
to  be  the  portion  of  the  rate  appropriated  to 
educational  purposes,  and  he  continued  to 
refuse  to  pay  the  15s.  Certain  other  rate- 
payers in  the  parish,  whose  names  were  included 
in  the  distress  warrant,  haviug  also  refused  to 
pay  the  education  rate,  Washer  proceeded  to 
procure  a  bailiff  to  execute  the  warrant,  and, 
not  wishing  to  employ  a  resident  in  the  neigh- 
bourhood for  that  purpose,  he  procured  the 
defendant  Webster,  who  was  an  auctioneer 
resident  at  Belper,  in  Derbyshire,  to  come  to 
Sussex  and  effect  the  distress.  The  plaintiff 
heard  nothing  more  of  the  matter  until  the 
3rd  Sept,  when  a  distress  was  put  in.  On 
that  day  Washer  and  Webster  came  to  the 
plaintiffs  farm,  and  there,  purporting  to  act 
under  the  warrant  of  distress,  seized  and  removed 
from  the  premises  goods  and  furniture  estimated 
to  be  of  the  value  of  upwards  of  100/.,  to  satisfy 
the  claim  of  15s.,  the  part  of  the  rate  remaining 
unpaid.  They  were  informed  at  the  time  that  the 
whole  of  the  goods,  with  the  exception  of  about 
51.  worth,  were  the  property  of  the  female  plaintiff, 
Mrs.  Baker,  and  that  the  residue  only  belonged 
to  the  husband,  and  this  appeared  to  be  the  fact. 

The  defendants  Wicks  and  Wright  (the  over- 
seers) were  not  present  when  the  goods  were 
seized  (Wright  being  abroad  at  the  time),  nor  did 
they  authorise  the  seizure  of  Mrs.  Baker's  goods ; 
but  Washer  and  Webster  were  present,  and  the 
plaintiff  Mr.  Baker  asked  that  some  goods  outside 
the  house  and  belonging  to  him  should  be  taken, 
but  this  suggestion  was  not  acted  on,  and  the 
goods  inside  the  house  were  taken.  The  goods 
were  taken  to  an  inn  in  Lewes  and  were  kept  there 
for  some  three  weeks,  when  the  defendant  Wicks, 
having  made  inquiries  in  the  meantime,  caused 
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them  to  be  handed  back  to  the  plaintiffs,  with 
expressions  of  regret,  as  lie  was  satisfied  that  they 
belonged  to  Mrs.  Baker,  and  he  felt  that  an  error 
had  been  committed.  The  other  defendant,  Wright, 
was  abroad  throughout  the  whole  proceedings. 

The  present  action  was  then  brought  by  the 
plaintiffs  against  the  three  defendants,  the  two 
overseers  and  the  auctioneer  Webster.  Washer 
(the  assistant  overseer)  was  not  made  a 
party  to  the  action,  but  he  was  brought  in  by 
Webster  as  a  third  party  to  the  action,  a» 
Webster  alleged  that  he  acted  under  the  instruc- 
tions of  Washer  and  claimed  that  he  was  entitled 
to  be  indemnified  by  him. 

The  principal  question  was  as  to  the  liability  of 
the  overseers  for  the  acts  of  the  assistant 
overseer. 

Boxall,  K.O.  and  E.  E.  Humphreys  for  the 
plaintiffs. — The  plaintiffs  are  entitled  to  recover 
against  all  three  defendants.  The  defendants 
Wicks  and  Wright  (the  overseers)  are  liable  for 
the  acts  of  the  assistant  overseer  and  of  Webster. 
The  distress  warrant  waa  addressed  to  them  and 
the  duty  was  thereby  imposed  on  them  to  execute 
the  warrant,  and  it  is  no  defence  to  them  that  they 
did  not  authorise  Washer  to  commit  the  illegal 
act»  complained  of.  A  distress  for  rates  is  not 
like  a  distress  for  rent ;  it  is  in  the  nature  of  an 
execution,  being,  as  Lord  Mansfield  said  in 
Hutchiru  v.  Chambers  (1  Burr.  579,  at  p.  588), 
much  more  analogous  to  the  common  execution 
than  to  the  common  law  distress.  By  sect  4  of 
the  Distress  for  Rates  Act  1849  (12  &  13  Vict, 
c.  14)  the  distress  warrant  for  rates  may  he- 
addressed  to  the  overseers,  and  in  the  forms  in  the 
schedule  to  that  Act  it  is  so  addressed.  It 
was  so  addressed  in  this  case,  and  it  authorises 
the  overseers  to  levy,  so  that  they  are  the  respon- 
sible persons  to  carry  out  the  levy.  In  such  case 
the  overseers  are  in  the  same  position  as  a  sheriff 
who  is  required  to  levy  an  execution  under  a  writ 
of  Jl.  fa,,  and,  as  the  sheriff  is  responsible  for  any 
illegal  act  committed  in  carrying  out  the  execution 
by  a  subordinate  offioer  to  whom  he  has  delegated 
his  authority,  bo  the  overseers  are  liable  for  the- 
illegal  acts  of  subordinates  who  execute  the* 
distress  warrant.  The  reason  of  the  extended 
liability  of  the  sheriff  for  the  acts  of  those  to 
whom  he  delegates  his  authority  is  thus  t tated  by 
Jervis,  C.J.,  in  delivering  the  judgment  of  the 
Exchequer  Chamber  in  Gregory  v.  Cotierell  (26 
L. T.  Rep.  O. S.  125  ;5E.i B.  571. at  p. 585) :  " He 
is  s apposed  to  be  executing  his  duty  in  person,  as 
he  is  bound  in  the  first  instance  to  do.  The 
impossibility  of  bo  doing  authorises  him  to 
delegate  that  authority  to  another,  and  he  puta 
that  party  in  his  place;  and  for  whatever  that 
party  does,  not  only  when  done  virtute  mandate 
but  colore  mandati,  the  sheriff  is  responsible." 
That  applies  equally  to  the  overseers  who 
delegate  their  authority  to  an  assistant  overseer 
to  execute  the  distress  warrant.  They  have  no 
power  to  delegate  their  authority  so  as  to  relieve 
themselves  of  responsibility  for  the  proper 
execution  of  the  warrant.  With  regard  to  the 
appointment  and  duties  of  an  assistant  overseer, 
sect.  7  of  the  Poor  Relief  Act  1819  (59  Geo.  3, 
c.  12)  and  sect,  til  of  the  Poor  Law  Amendment 
Act  1844  (7  \  8  Vict.  c.  101)  provide  as  to  the 
appointment  of  an  assistant  overseer  by  the 
vestry.   The  vestry  may  empower  him  to  execute 
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all  the  duties  of  the  office  of  overseer,  and  in  fact 
here  they  did  so  empower  the  assistant  overfeer, 
but  the  warrant  in  this  case  was  addressed,  not  to 
the  assistant  overseer,  but  to  the  overseers  them- 
selves, and  therefore  in  the  execution  of  the 
warrant  the  assistant  overseer  must  be  taken  as 
acting  as  the  servant  or  bailiff  of  the  overseers. 
There  is  another  reason  for  making  the  overseers 
liable.  Bj  sect.  1  of  the  Poor  Relief  Act  1601 
(43  Eliz.  c.  2)  the  overseers  were  to  be  "  substan- 
tial householders,"  but  by  sect.  7  of  the  Poor 
Relief  Act  1819  (59  Geo.  3,  c.  1*2)  the  assistant 
overseer  was  only  required  to  be  a  "discrete 
person."  If  the  overseers  are  not  liable  became 
the  assistant  overseer  was  appointed  by  statute, 
still  that  does  not  relieve  them  from  liability  in 
respect  of  Webster,  who  was  not  appointed  under 
any  statute  and  by  whom  the  levy  was  actually 
made.  The  defendant  Wicks  adopted  and  ratified 
what  was  done  by  Washer,  and  he  is  liable  on 
that  ground. 

Avory,  K.C.  and  Lawl«$$  for  the  defendants 
Wicks  and  Wright.— The  overseers  are  not  liable 
for  the  acts  of  the  assistant  overseer.  The 
assistant  overseer  is  in  no  sense  the  servant  of 
the  overseers  ;  he  is  appointed  by  the  vestry  and 
not  by  the  overseers,  who  have  nothing  whatever 
to  do  with  his  appointment,  and  his  position  as 
assistant  overseer  is  recognised  by  statute.  It  may 
be  true  that  a  distress  for  rates  is  rather  in  the 
nature  of  an  execution  than  an  ordinary  distress, 
but  there  ia  this  distinction  between  the  case  of 
the  liability  of  a  sheriff  for  the  improper  acts  of 
his  subordinate  officer  and  the  liability  of  over- 
seers for  the  improper  acta  of  an  assistant  overseer, 
that,  whereas  the  cfficer  of  the  sheriff  is  directly 
appointed  by  the  sheriff  and  has  do  statutory 
position  apart  from  the  sheriff,  the  assistant 
overseer  is  not  directly  appointed  by  the  overseers, 
but  is  appointed  by  the  vestry  (sect.  7  of  59  Geo.  3. 
c.  12)  and  has  a  position  recognised  by  statute 
wholly  independent  of  the  overseers.    It  was 
expressed  thus  by  Lord  Denman,  C.J.  in  delivering 
the  considered  judgment  of  the  court  in  Reg.  v. 
Watt$  (7  A.  &  E.  461,  at  p.  469) :  "  The  assistant 
overseer  is  not  the  servant  of  the  churchwardens 
and  overseers  of  the  parish,  but  of  the  vestry,  from 
whom  he  directly  receives  his  authority   ;  and 
Coltman,  J.  in  delivering  the  considered  judgment 
of  the  court  in  Point*  v.  Attwood  (6  C.  B.  38,  at 
p.  49),  after  citing  the  above  passage  from  Lord 
Denman's  judgment,  said:  "The  acts  done  by 
him  are  not,  therefore,  to  be  considered  as  done 
by  him  as  the  agent  of  the  other  overseers,  but  as 
done  by  virtue  of  his  own  authority  derived 
from  the  appointment  of  the  vestry."   He  is,  by 
sect.  7  of  59  Geo.  3,  c.  12,  to  be  elected  by  the 
vestry,  who  are  to  specify  the  duties  to  be  per- 
formed by  him  and  to  fix  the  salary  which  he  is 
to  receive,  and  such  salary  is  to  be  paid  out  of  the 
rates,  and  he  ia  by  that  section  authorised  and 
empowered  to  perform  all  such  of  the  duties  of  the 
office  of  the  overseer  aa  shall  in  the  warrant  for 
his  appointment  be  expressed,  and  he  may  be 
■required  to  give  security ;  so  that  he  is  a  respon- 
sible officer,  having  rights  and  duties  altogether 
apart  from  the  overseers.   It  has  been  argued  that 
the  warrant  is  addressed  to  the  overseers,  and 
that  that  renders  them  liable  for  the  acts  done  ; 
but  if  the  overseers  are  to  be  held  liable  merely 
because  the  warrant  was  addressed  to  them,  then 
on  the  same  principle  the  constables  of  the  East 
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Sussex  Constabulary  would  also  be  liable,  aa  the 
warrant  is  addressed  to  them  ag  well  aa  to  the 
overseers.  It  was,  in  fact,  to  one  of  the  constables 
that  the  warrant  was  first  handed.  The  warrant, 
having  baen  addressed  to  the  overseers,  must  be 
taken  as  including  the  assistant  overseer,  who 
would  be  equally  empowered  to  perform  all  the 
duties  required  of  the  overseers.  The  defendant 
Wright,  being  abroad  all  the  time,  cannot  be  held 
liable  except  from  his  position  of  overseer,  and  the 
above  considerations  show  that  Wicks  and  Wright 
are  not  liable  merely  by  the  fact  of  their  being 
overseers.  Wicks  did  not  make  himself  liable 
merely  by  handing  the  warrant  to  Washer  for 
execution;  he  did  not  thereby  make  Washer  his 
agent  for  that  purpose,  or  render  himself  liable  for 
the  illegal  acts  of  Washer.  If  a  judgment  creditor 
hands  a  writ  of  fi.  fa.  to  a  sheriff  for  execution, 
without  giving  any  special  direction,  he  is  not 
liable  if  the  sheriff  seizes  the  goods  of  a  wrong 
person : 

8mith  v.  Kent.  47  L.  T.  R*p.  142  ;  9  Q.  B.  Div.  340 : 
Mtnriw  v.  8alberg,  61  L.  T.  Rep.  283  ;  22  Q.  B.  Div. 
614. 

It  is  said  that  Wicks  ratified  what  had  been  done  by 
Washer.  There  are  two  answers  to  that:  first,  there 
was  no  evidence  of  any  ratification  in  fact ;  and, 
secondly,  even  if  there  were,  it  would  not  avail,  aa, 
if  the  wrongful  act  were  done  without  authority,  a 
subsequent  ratification  of  it  baa  no  effect : 

Woollen  v.  Wright,  7  L.  T.  Rep.  73  ;  1  H.  &  C. 
554. 

Lailey  for  the  defendant  Webster. 

Boxall,  K.C.  in  reply. 

Lord  Alverstone,  C  J. — I  cannot  give  my 
decision  without  expressing  my  regret  that  the 
plaintiff,  Mr.  Baker,  was  not  better  advised  in  this 
case,  which  strongly  brings  out  the  absurdity  of 
raising  in  this  way  his  objection  to  paying  this 
rate  for  educational  purposes.  He  might  have 
taken  his  objection  with  equal  dignity  by  simply 
paying  nnder  protest  the  amount  be  objected  to. 
It  is  also  much  to  be  regretted  that  the  police 
should  have  refused  to  execute  the  warrant.  It 
waa  their  duty  to  have  executed  it,  and  if  they 
had  done  so,  this  trouble  would  not  have  arisen. 
However,  the  matter  has  now  to  be  dealt  with  aa  a 
question  of  law.  The  action  was  brought  against 
the  two  overseers  and  the  auctioneer,  who  has 
brought  in  Washer,  the  assistant  overseer,  as  a 
third  party.  At  the  time  in  question  the  over- 
seers of  the  parish  were  the  defendants  Wicks 
and  Wright ;  and  there  was  also  an  assistant 
overseer  named  Washer,  who,  in  1892,  was 
appointed  to  perform  all  the  duties  of  an  over- 
seer of  the  poor,  and  at  the  time  now  in  question 
he  was  acting  under  that  appointment.  A 
distress  warrant  had  been  issued,  addressed  to  the 
overseers  of  the  poor  in  respect  of  the  rates 
owing  by  the  plaintiff,  Daniel  Baker;  but  the 
distress  warrant,  the  execution  of  which  formed 
the  subject  of  the  present  action,  was  at  the  time 
of  the  execution  an  effective  warrant  for  the  sum 
of  15*.  and  no  more,  the  rest  of  the  rate  having 
been  paid.  If  the  overseers  are  in  the  position  ot 
sheriffs,  the  plaintiffs  would  be  entitled  to  a 
judgment  aa  against  the  defendant  Wicks ;  but 
as  to  the  defendant  Wright  it  has  been  shown  that 
he  had  nothing  to  do  with  the  matter.  Wicks 
appears  to  have  given  the  assistant  overseer 
Washer,  in  whose  hands  the  matter  was  placed, 
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proper  advice,  bnt  be  made  no  attempt  to  take  the 
matter  oat  of  Washer's  hands.    Overseers  mny 
legally  employ  a  qualified  broker  to  levy  the 
execution,  and  may  obtain  an  auctioneer  to  sell 
the    goods.     If  the  auctioneer  in  this  case 
(Webster)  ouly  took  an  inventory  of  the  goods 
under  the  direction  of  the  assistant  overseer,  then 
he  would  not  be  liable  for  illegal  distress  ;  but  the 
facts  proved  in  evidence  show  that  he  did  much 
more  than  take  an  inventory  of  the  value  of  the 
goods  under  the  directions  of  Washer.   He  was  a 
principal  in  levying  the  distress,  and  it  was 
improper  conduct  on  bis  part ;  it  was  a  wrongful 
act  and  an  excessive  distress.   It  was  contended 
that  Wicks  is  responsible  for  these  unlawful  acts. 
That  raises  the  question  whether  overseers  are 
responsible  for  the  conduct  of  assistant  overseers, 
and  whether  the  same  principle  ought  to  be 
applied  in  the  caae  of  overseers  which  is  applied 
in  the  case  of  sheriffs,  who  are  responsible  for 
everything  done  in  carrying  out  the  execution. 
That  seem  a  to  have  been  held  in  the  case  of 
Oregon/  v.  Cotterell  (ubi  tup  ),  and  if  that  case 
governs  the  present  case,  then  the  plaintiffs  would 
be  entitled  to  succeed  against  the  overseers.  A 
sheriff  is  responsible  for  the  acts  of  his  subordi- 
nates. Overseers,  however,  are  not  in  the  position 
of  sheriffs,  and  the  principle,  therefore,  which 
applies  to  sheriffs  does  not  apply  to  the  case  of  an 
assistant  overseer,  who  is  by  statute  appointed  to 
perform  all  the  duties  of  an  overseer.  The 
assistant  overseer  is  appointed  by  the  vestry, 
and  is  the  servant  of  the  vestry  and  not  of 
the  overseer;  and  the  overseer  is  not  liable 
for  any  act  done   by  the  assistant  overseer 
which  he  has  not  in  any  way  authorised,  and 
to  which  he  is  no  party.   The  assistant  overseer 
acts  by  virtue  of  his  own  authority,  and  there  is 
a  statutory  recognition  of  his  office  and  of  the 
duties  he  has  to  perform ;  and  therefore  the  law 
with  regard  to  the  responsibility  of  sheriffs  for  the 
acts  of  their  subordinates  does  not  apply.  The 
cases  of  Reg.  v.  Watts  (ubi  tup.)  and  Pointi  v. 
Attwood    (ubi   tup.),  which  have  been  cited, 
altogether  exclude  the  view  that  I  ought  to  apply 
to  overseers  the  same  principle  as  is  applied  in 
the  case  of  sheriffs.   Those  cases  show  clearly 
that  the  assistant  overseer  is  not  the  servant  of  the 
overseers,  but  is  the  servant  of  the  vestry ;  and, 
although,  perhaps,  they  are  not  direct  decisions  to 
that  effect,  but  may  be  said  to  be  dicta  only,  yet 
they  do  lay  down  that  principle  in  the  clearest  and 
strongest  way.    Moreover,  the  statutes  which 
have  been  cited  show  that  there  is  a  statutory 
recognition  that  assistant  overseers  can  perform 
all  the  duties  of  overseers,  so  that  apart  from 
authority  which  is  binding  on  me,  the  Legislature 
has  recognised  that  in  the  case  of  overseers  there 
may  be  a  statutory  officer  who  has  power  to  do  all 
the  acts  which  the  overseers  themselves  can  do. 
There  was  no  act  on  the  part  of  the  defendants 
Wicks  or  Wright  which  made  them  responsible 
for  the  taking  of  Mrs.  Baker's  goods,  and  judg- 
ment must  be  given  for  them  with  costs.    As  to 
the  defendant  Webster,  I  find  that  be  did  levy  the 
distress,  and  that  be  took  part  in  an  illegal  act ; 
and  I  also  find  that  he  had  no  remedy  over  as 
against  Washer,  so  that  the  third  party  notice 
fails  against  him. 

Judgment  for  the  plaintiffs  against  Webster 
for  bOl.,  with  costs ;  judgment  for  the  de/eit- 
dants  Wicks  and  Wright  with  costs. 


Solicitor  for  the  plaintiffs,  Samuel  Liihgow* 
for  D.  Albert  Davies,  Hove. 

Solicitors  for  the  defendants  Wicks  and  Wright, 
Beal  and  Payne,  for  E.  Bedford,  Xewhaven. 

Solicitors  for  the  defendant  Webster,  Needham* 
Tyer,  and  Barrow,  for  E.  G.  and  F.  J.  Jazkson, 
Helper. 


Monday,  April  18. 
(Before  Lord  Alverstone,  C.J.,  Wills  and 
Kennedy,  JJ.) 
Fbaseb  v.  Fbasee.  (a) 
Practice  —  Appeal— Specially    indorsed  writ- 
Action  by  consent  referred  to  matter — Decision, 
of  master — Bight  to  appeal  to  Divisional  Court 
from  decision  of  master — Order  XIV.,  r.  7. 
An  appeal  does  not  lie  to  the  Divisional  Court  from 
the  decision  of  a  master  in  an  action  which  has 
been  referred  to  him  by  content  of  the  partiet 
under  Order  XIV.,  r.  7,  which  provides  that, 
upon  the  hearing  of  an  application  for  leave  to 
enter  final  judgment,  "with  the  content  of  the. 
partiet,  an  order  may  be  made  referring  the 
action  to  a  matter." 
Application  by  the  defendant  for  an  order  that 
the  finding  and  certificate  given  and  the  report  or 
award  made  and  judgment  directed  on  the  trial 
or  reference  of  the  action  under  Order  XIV.,  r.  7, 
before  Master  Lord  Dunboyne  on  the  26th  May 
1903,  be  set  aside  or  varied  and  that  judgment  be 
entered  for  the  defendant  on  the  claim  and  for 
10091.  on  the   counter-claim,  or  alternatively 
that  a  new  trial  or  reference  may  be  had  or 
that  the  action  be  remitted  to  the  master  for 
reconsideration. 

The  action  was  brought  to  recover  from  the 
defendant  a  large  sum  of  money  as  commission, 
upon  the  sale  of  shares  by  the  plaintiff  for  the 
defendant. 

The  writ  was  specially  indorsed,  and  the  plaintiff 
applied  for  leave  to  sign  final  judgment  under 
Order  XIV.  The  defendant  did  not  make  any 
affidavit  in  opposition,  and  the  master  made  an 
order  giving  the  plaintiff  leave  to  sign  final 
judgment. 

Tne  defendant  appealed,  and  made  an  affidavit 
stating  his  grounds  of  defence,  and  setting  up  a 
counter-claim. 

Thereupon  Phillimore,  J.  at  chambers  made  the 
following  order: 

"  That  the  order  of  Master  Lord  Dunboyne 
giving  the  plaintiff  leave  to  sign  final  judgment 
be  discharged,  and  that  the  defendant  be  at 
liberty  to  defend  this  action.  And  it  is  by  con- 
sent under  Order  XIV.,  r.  7,  further  ordered 
that  the  action  be  referred  to  be  decided  by  a 
master  without  pleadings." 

The  matter  was  heard  before  the  master,  and  on 
the  26th  Miy  1903  he  gave  his  certificate  aa 
follows :  "  In  pursuance  of  the  order  of  the 
Honourable  Mr.  Justice  Paillimore,  dated  the- 
5th  day  of  May  1903.  I  do  find  and  certify 
that,  after  allowing  the  defendant  the  sum  of 
23U.  0s.  3d.,  in  respect  of  his  set-off  and  counter- 
claim, the  plaintiff  is  entitled  to  recover  the  sum 
of  925J.  Is.  id.  in  this  action.  I  direct  the 
defendant  to  pay  the  plaintiff  bis  costs  of  the 
action  and  of  the  reference  to  be  1      5  4 
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I  direct  that  judgment  may   be  entered  in 
accordance  with  this  my  certificate." 

On  the  27th  May  1903  the  judgment  was  drawn 
up  as  follows :  "  The  action  baring  by  an  order 
of  Phillimore,  J.,  dated  the  5th  May  1903.  been 
referred  for  trial  to  Lord  Dunboyne,  one  of  the 
masters  of  the  Supreme  Court,  and  the  said 
master  having  tried  the  said  action  and  by  his 
certificate  dated  the  26th  May  1903  found 
that,  after  allowing  the  defendant  the  Bum  of 
234/.  (>«.  3d.  in  respect  of  his  set- of!  and  counter- 
claim, the  plaintiff  is  entitled  to  recover  the  sum 
of  925/.  It.  4d.  in  this  action,  and  having  directed 
the  defendant  to  pay  the  plaintiff  his  costs  of  the 
Action  and  of  the  reference  to  be  taxed,  and  having 
directed  judgment  to  be  entered  accordingly,  it  is 
this  day  adjudged  that  the  plaintiff  recover  from 
the  defendant  the  turn  of  925/.  It.  id.  and  the 
costs  of  both  the  reference  and  the  action  to  be 
taxed." 

From  this  judgment  of  the  master  the  defendant 
appealed  to  the  Court  of  Appeal  asking  for  judg- 
ment or  a  new  trial,  the  master  having  given 
leave  to  appeal. 

On  the  bearing  of  the  appeal  the  preliminary 
objection  was  taken  for  the  plaintiff  that  there 
was  no  right  of  appeal  at  all  from  the  decision  of 
the  master  when  the  action  was  referred  to  him 
by  consent  under  Order  XIV.,  r.  7  ;  but  that  if 
there  was  any  right  of  appeal,  the  appeal  did  not 
He  to  the  Court  of  Appeal,  but  to  the  Divisional 
Court. 

The  Court  of  Appeal  (Collins,  M.R.  Mathew 
And  Cozens-Hardy,  L.J  J.)  held  that  no  appeal  lay 
in  such  a  case  to  the  Court  of  Appeal,  leaving 
the  question  open  as  to  whether  or  not  there  was 
any  right  of  appeal  to  tbe  Divisional  Court.  See 
Fnuer  v.  Frattr  (89  L.  T.  Rep.  491 ;  (1904) 
1  K.  B.  56). 

The  defendant  then  appealed  to  the  Divisional 
Court. 

Order  XIV.,  r.  7— introduced  in  July  1902— 
provides : 

Upon  tbe  hearing  of  the  applicati  on  ^that  ia»  an 
application  for  leave  to  enter  final  judgment  under  rule  1 
•of  the  order]  with  the  consent  of  the  parties,  an  order 
may  lie  made  referring  the  action  to  a  matter,  or  tbe 
action  may  be  finally  disposed  of  without  appeal  in  a 

Trevor  F.  Lloyd  for  the  plaintiff. — There  is  a 
preliminary  objection  to  the  hearing  of  this 
appeal.  No  appeal  lies  to  the  Divisional  Court 
from  the  decision  of  the  master  in  this  case. 
The  appeal  was  first  taken  to  the  Court  of  Appeal, 
but  that  court  held  that  no  appeal  lay  to  them 
<  Fnuer  v.  Fnuer,  89  L.  T.  Hep.  m ;  (1904) 
1  K.  B.  56),  and,  although  they  did  not  decide  the 
question,  they  seemed  to  think  that  no  appeal  lay 
to  any  court.  The  whole  reasoning  of  the  judg- 
ments in  that  case,  especially  of  the  judgment  of 
Mathew,  L.J.,  tends  to  the  view  that  there  is  no 
Tight  of  appeal  to  any  court.  An  action  can  only 
be  referred  to  a  master  under  Order  XIV.,  r.  7, 
by  consent  of  the  parties,  and  when  an  action  is 
referred  to  a  master  by  consent,  the  master  is  in 
tbe  same  position  as  an  arbitrator  to  whom  an 
action  has  been  referred  by  consent.  If  the  matter 
had  been  referred  to  an  arbitrator  by  consent, 
there  would  have  been  no  appeal  from  the 
arbitrator's  decision  ;  there  would  only  have  been 
a  right  to  impeach  his  award  on  the  usual  and 
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well  recognised  grounds.  So,  in  this  case  there 
is  no  appeal  from  the  judgment  of  the  master. 
By  Order  XXXV.,  r.  9,  a  person  may  appeal  from 
an  order  or  decision  of  a  district  registrar  to  tbe 
judge,  and  the  rule  expressly  provides  that  such 
appeal  may  be  made  notwithstanding  that  the 
order  or  decision  was  in  respect  of  a  matter  as  to 
which  the  district  registrar  had  jurisdiction  only 
by  consent.  That  shows  that  it  was  clear  to  the 
framer  of  the  rule  that  where  the  matter  is  sent 
for  decision  by  consent  there  would  be  no  appeal 
except  the  appeal  is  given  in  express  terms,  and 
therefore  that  provision  was  put  in  to  Bhow  that 
in  that  case  there  was  an  appeal.  [Lord  Ai/ver- 
stone,  C.J. :  At  present  it  seems  to  me  that 
where  an  action  is  referred  to  a  master  by  consent 
of  the  parties  there  is  no  appeal]. 

Hume-  William*,  K.C.  (/  W.  McCarthy  with 
him),  for  the  defendants,  in  support  of  the  appeal. — 
An  appeal  lies  in  this  case  to  the  Divisional  Court. 
The  master  to  whom  this  action  was  referred 
was  not  in  the  position  of  an  arbitrator  and  did  not 
act  as  an  arbitrator  ;  be  was  in  the  position  of  a 
referee,  and  from  the  decision  of  a  referee  there 
is  an  appeal  to  this  court.   Order  XL.,  r.  6,  pro* 
vides  that  where  at  a  trial  by  a  referee  he  has 
directed  any  judgment  to  be  entered,  any  party 
may  move  to  set  aside  such  judgment  and  to 
enter  any  other  judgment,  on  the  ground  that 
upon  the  finding  the  judgment  so  directed  is 
wrong ;  and  in  the  King's  Bench  Division  such 
motion  must  be  made  to  the  Divisional  Court. 
Rule  2  of  tbe  same  order  provides  that  every 
referee  to  whom  a  cause  is  referred  for  trial 
shall  direct  how  judgment  is  to  be  entered,  and 
such  judgment  iB  to  be  entered  accordingly,  and 
rule  6  gives  a  right  of  appeal  from  such  judgment. 
Then  by  rule  (6o) :  "  Rules  2  and  13  of  Order  XL. 
shall  apply  to  a  reference  to  any  officer  of  the 
court  or  special  referee  or  arbitrator  under  an 
order  of  the  court."   A  master  is  an  officer  of 
the  court,  and  therefore,  by  rule  (6a),  a  reference 
to  him  is  a  reference  to  a  referee  to  which  rule  6 
applies,  and  if  rule  6  applies  there  would  be  an 
appeal  from  bis  decision  expressly  given  to  the 
""Divisional  Court,  as  in  the  case  of  an  appeal  from 
tbe  judgment  of  a  referee.   Sect.  14  of  the  Arbi- 
tration Act  1889  (Annual  Practice,  vol.  2,  p.  567) 
deals  with  references  under  that  Act,  and  it  says 
that  in  any  cause  or  matter,  if  all  tbe  parties 
consent,  the  court  or  a  judge  may  order  the  whole 
cause  or  matter  to  be  tried    before  a  special 
referee  or  arbitrator  agreed  on  by  tbe  parties,  or 
before  an  official  referee  or  officer  of  the  court. 
That  reference  is  by  consent  of  tbe  parties ;  aim  ost 
the  same  words  are  used  as  in  Order  XIV.,  r.  7, 
and  the  procedure  is  the  same.   There  is  an  appeal 
to  tbe  Divisional  Court  from  the  decision  of  the 
the  referee  after  trial  under  sect  14  of  the 
Arbitration    Aot,     notwithstanding    that  tbe 
reference  of  the  whole  action  is  by  consent 
of  the  parties ;   and  then  come   in  rules  6 
and  6  (a)  of  Order  XL.,  which  apply  the  same  rule 
to  any  reference  to  any  officer  of  the  court  under 
an  order  of  the  court.   It  would  be  a  strange 
result  if,  when  an  action  is  by  consent  of  the 
parties  referred  by  an  order  of  a  judge,  under 
sect.  14  of  the  Arbitration  Act  1889,  to  a  referee, 
there  should  be  a  right  of  appeal,  and  yet  that 
there  should  be  no  right  of  appeal  when  an 
action  is  by  consent  of  the  parties  and  by  order  of 
a  judge  referred  to  a  master  under  Order  XIV., 
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r.  7.  The  reference  ia  in  either  case  made  by 
consent  of  the  parties  and  by  order  of  a  judge, 
and  there  is  no  more  reason  why  there  should  be 
an  appeal  in  the  one  case  than  in  the  other.  What 
Order  XIV.,  r  7,  contemplates  is  that  the  action 
should  be  sent  to  a  master  under  the  same  condi- 
tions as  to  an  official  referee  under  the  Arbitration 
Act ;  and  the  moment  yon  refer  an  action  and 
take  an  order  of  the  court  for  that  purpose,  then 
the  case  is  under  the  Arbitration  Act.  If  that 
rule  were  to  deprive  a  person  of  his  right  to 
appeal  to  this  court,  it  would  take  away  the  use* 
fulness  of  the  rule.  An  examination  of  the  rule 
itself  shows  that  it  was  not  intended  to  take  away 
the  right  of  appeal.  The  first  clause  of  the  rule 
says  that  with  the  consent  of  the  parties  an  order 
may  be  made  referring  the  action  to  a  master ; 
the  second  part  of  the  rule  says,  "  or  the  action 
may  be  finally  disposed  of  without  appeal  in  a 
summary  manner."  In  the  latter  part  of  the  rule 
it  was  intended  that  there  Bhould  be  no  appeal, 
and  the  words  "  without  appeal "  are  expressly 
inserted.  If  it  had  been  intended  that  in  the 
reference  to  a  master  in  the  first  part  of  the  rule 
there  should  be  no  appeal,  we  should  also  bare 
expected  to  find  the  words  "  without  appeal,"  but 
those  words  are  confined  to  the  second  part  of  the 
rule;  thereby  showing  that  there  is  no  such 
limitation  in  the  case  of  a  reference  to  a  master. 
[Lord  Altsrstonb,  C.J. — My  present  view  is 
that  if  the  parties  consent  to  refer  to  a  master 
under  Order  XIV.,  r.  7,  then  it  is  the  same  as  in 
the  former  practioe  before  the  Judicature  Act- 
namely,  that  there  is  no  appeal,  as  the  master 
would  be  acting  as  an  arbitrator.]  In  Darlington 
Waggon  and  Engineering  Company  v.  Harding 
ana  Trouville  Pier  ana  Bteambont  Company 
(64  L.  T.  Rep.  409;  (1891)  1  Q.  B.  245)  an  order 
was  made  by  consent  to  refer  all  matters  in  dif- 
ference to  arbitration,  and  it  was  held  that  the 
award  of  the  arbitrator  was  final  and  could  not  be 
reviewed  by  the  court ;  but  the  reason  there  given 
was  that  the  order  of  reference,  as  it  included 
matters  other  than  the  action,  was  not  one  that 
could  be  made  under  sect.  57  of  the  Judicature 
Act  1873,  or  the  Arbitration  Act  1889,  but  owed 
its  validity  to  the  consent  of  the  parties  only,  and 
that  therefore  the  award  was  final.  The  judg- 
ment of  Lord  Esher,  M.R.  would  seem  to  show 
that  If  the  reference  had  been  of  the  action 
simply,  the  result  would  have  been  different;  and 
there  is  a  difference  between  that  case  and  the 
present,  where  the  order  was  that  "  the  action " 
should  be  referred.  If  in  the  Chancery  Division 
the  whole  action  is  referred  to  an  official  referee 
for  trial,  and  judgment  has  been  entered  by  his 
direction,  that  judgment  is  not  final,  and  an 
application  to  set  it  aside  may  be  made  to  a  judge 
of  that  division : 

Wynne-FincK  v.  Chaytor,  89  L.  T.  Esp.  123;  (1903) 
2  Ch.  475. 

There  can  be  no  possible  distinction  between  the 
two  cases  of  the  parties  consenting  to  the  matter 
going  to  an  arbitrator  under  sect  14  of  the  Arbi- 
tration Act,  and  the  parties  consenting  to  the 
action  being  referred  to  a  master  under 
Order  XI V  ,  r.  7.  [He  also  referred  to  Order  LVII., 
rr.  7  and  11,  as  to  judgments  in  interpleader 
proceedings.] 

Trevor  F.  Lloyd  in  reply. — Here  the  parties 
deliberately  by  consent  referred  the  act  on  to  a 
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master.  If  the  parties  want  to  preserve  their 
right  of  appeal,  they  need  not  consent  to  the 
reference.  There  can  be  no  hardship  and  no 
difficulty  at  all,  as  all  the  parties  have  to  do  is  to- 
refuse  to  give  their  consent. 

Lord  Alvebstone,  C.J. — This  case  undoubtedly 
raises  a  point  of  very  great  importance,  and,, 
if  I  had  any  real  doubt  in  the  matter,  I  should 
have  taken  time  to  consider  it.  That,  however,  is 
not  necessary,  more  especially  as  the  case  ia 
one  in  which  our  decision  can  be  reviewed.  The 
point  is  whether  under  Order  XIV.,  r.  7,  where 
an  action  has  been  referred  to  a  master  by  con- 
sent of  the  parties,  the  master  is  a  referee  or 
special  referee  for  the  purposes  of  the  trial,  under 
sect.  14  of  the  Arbitration  Act  1889,  or  is  a  person, 
selected  by  the  parties  to  whom  the  action  ia 
referred.  What  presses  on  my  mind  is  that  there 
had  been  for  years  a  well- known  practice  of 
referring  actions  to  the  master.  In  old  days,  for 
many  years,  it  was  a  common  thing  to  refer  a 
case  to  the  Queen's  Bench  masters,  and,  when 
cases  were  so  referred  to  the  master  on  questions 
of  fact,  he  was  an  arbitrator,  and  there  was  no- 
review.  A  master  would  have  the  power  of  stating 
special  cases  and  doing  certain  things;  but  the 
point  we  are  considering  to-day  is  whether  or  not, 
when  a  motion  has  been  brought  to  set  aside  his 
finding  on  the  questions  referred  to  him,  there  is 
an  appeal  of  any  kind.  I  cannot  believe  that 
under  such  words  as  are  in  the  rule  it  was 
intended  to  destroy  the  old  practice.  I  think  the 
rule,  when  it  says  "Upon  the  hearing  of  the 
application  with  the  consent  of  the  parties,  an 
order  may  be  made  referring  the  action  to  a 
master,"  means  that  the  master  becomes  an  arbi- 
trator. Counsel  for  the  defendant  pressed  us 
with  reference  to  the  words  *'  may  be  finally  dis- 
posed of  without  appeal  in  a  summary  manner," 
but  I  think  there  is  a  fallacy  in  his  argument,  if 
I  may  say  ho.  It  is  not  that  there  is  no  appeal  at 
all  from  the  reference  to  the  master.  A  question, 
might  arise  if  the  master  had  exceeded  his  juris- 
diction and  dealt  with  something  outside  the 
action;  bnt,  with  reference  to  the  questions  re- 
ferred to  him,  I  see  no  express  or  implied  inten- 
tion that  the  master  should  be  put,  for  the 
purposes  of  that  reference,  into  the  position  of 
an  otficial  referee.  I  think  the  subsequent  orders 
somewhat  strengthen  the  view  I  am  taking.  I 
need  not  refer  in  detail  to  the  code  of  rules,  or  do- 
more  perhaps  than  refer  to  sect  14  of  the  Arbi- 
tration Act,  which  provided  for  a  different  state 
of  things,  and  provided  for  a  compulsory  reference. 
It  says :  "  The  court  or  a  judge  may  at  any  time 
order  the  whole  cause  or  matter,  or  any  question 
or  issue  of  fact  arising  therein,  to  be  tried  before 
a  special  referee  or  arbitrator  respectively  agreed 
on  by  the  parties,  or  before  an  official  referee  or 
officer  of  the  court."  Those  cases  we  know 
well.  The  referee  makes  a  report.  On  that 
report  you  may  move  for  judgment.  Sometimes 
the  judgment  may  be  entered  automatically,  or 
may  be  entered  upon  the  report  where  the  parties 
are  left  to  move  for  judgment.  The  official 
referee  or  the  special  referee  is  the  person  who 
is  created  by  the  rules  for  the  purpose  of  deter- 
mining certain  questions,  and  certain  rights  are 
given  to  the  parties.  The  only  rules  to  which  I 
need  refer,  beyond  those  to  which  I  have  referred 
in  general  terms,  are  those  relied  upon  by  the 
defendant's  counsel.    If  we  look  at  Order  XL,, 
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t.  6  (a),  which  applies,  as  the  defendant's  counsel 
lightly  says,  to  rules  of  the  same  order,  it  says 
Tales  '2  and  6  of  Order-  XL.  shall  apply  to  a 
reference  to  any  officer  of  the  court,  or  special 
referee,  or  arbitrator  under  an  order  of  the  court. 
Rule  2  is :  "  Every  referee  to  whom  a  cause  or 
-matter  shall  be  referred  for  trial  shall  direct 
how  judgment  shall  be  entered,  and  such  judg- 
ment shall  be  entered  accordingly  by  a  master 
or  registrar,  as  the  case  may  1*?."  and  rule  6  is,  to 
put  it  shortly,  that  the  judgment,  if  not  entered 
in  accordance  with  the  finding,  may  be  set  aside. 
Neither  of  those  rules  directly  imply,  if  I  am  right 
in  the  view  that  the  master  is  intended  to  be 
an  arbitrator,  that  there  would  be  any  appeal 
-from  his  decision  on  a  question  of  fact.  Then 
turning  to  Order  XXX\  I.,  r.  55  (c),  to  which 
reference  was  also  made,  that  states  that  "  Ti  e 
provisions  of  rules  48  to  55  of  Order  XXXVI. 
and  of  rule  55  (6)  shall  apply,  wbere  any  cause  or 
matter  ...  is  referred  to  an  officer  of  the 
court,  or  to  a  special  referee  or  arbitrator."  If 
we  look  through  the  rules  we  find  that  they  are 
-really  rules  of  procedure,  and  have  nothing  to  do 
with  the  question  of  appeal,  or  the  question  of 
setting  aside  the  decision  of  a  master  in  a  case 
referred  to  him.  If  any  argument  is  to  be 
founded  on  those  rules,  it  would  go  against  the 
contention  of  the  defendant's  counsel,  because 
it  shows  that  it  was  thought  necessary  to  apply 
these  special  provisions,  and  that  the  trial  was 
not  intended  to  be  subject  to  all  the  provisions 
which  apply  in  the  case  of  a  trial  by  a  special 
referee.  Then  the  defendant's  counsel  says  that 
it  is  a  strange  thing  that  an  appeal  »hould  be 
taken  away.  It  is  for  that  reason  that  I  venture 
to  refer  to  the  old  and  still  existing  practice.  I 
think  tlie  master  was  intended  to  be  an  arbitrator. 
Without  saying  that  the  decision  of  the  Court  of 
Appeal  in  this  case  of  Frattr  v.  F ra$er  (ubitup.) 
is  an  authority  upon  this  point,  because  obviously 
■they  meant  to  leave  this  point  open,  I  think  the 
reasoning  of  the  Master  of  the  Rolls,  and  certainly 
the  opinion  of  Cozens-Hardy,  L.J.,  is  applicable. 
Cozens-Hardy,  L.  J.  says  in  terms  that  the  words 
used  clearly  indicated  a  reference  to  a  person 
-who  was  to  be  an  arbitrator,  or  in  the  nature 
of  an  arbitrator.  While  I  do  not  agree  with 
the  view  that  the  words  "without  appeal"  in 
the  second  limb  of  the  rule  really  show  that  the 
language  of  the  rule  meant  to  exclude  appeal,  I 
think  it  did  refer  to  another  mode  of  trial  in 
which  there  was  no  appeal.  In  my  opinion  the 
language  of  the  rule  intended  the  action  to  be 
referred  by  consent  of  the  parties  to  the  master, 
who  was  to  hear  the  facts  as  an  arbitrator,  and 
that  there  was  to  be  no  appf  al  against  bis  deci- 
sion. I  assume,  of  course,  tbut  that  is  the  basis 
of  the  motion  which  is  made  before  the  court.  In 
my  opinion  there  i»  no  appeal. 

Wills,  J. — I  am  of  the  same  opinion.  Order 
XIV.,  r.  7,  upon  which  the  question  turns,  is  not. 
as  has  been  remarked  in  the  Court  of  Appeal, 
-very  happily  worded.  Inasmuch  as  no  order  can 
be  made  under  that  rule  except  by  concent,  there 
is  really  no  a  priori  argument  that  can  be  urged 
why  there  should  or  should  not  be  an  appeal, 
because  whatever  is  done  has  to  be  done  with  the 
consent  of  the  parties.  It  seems  to  me  that  to 
say  there  is  some  reason  to  suppose  that  the 
parties  consented  to  forego  some  appeal  is  quite 
Reside  the  mark.    That  is  unreasonable  when 
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people  agree  to  things  with  their  eyes  open.  It 
msy  be  that  a  person  who  did  not  understand  the 
rules  may  have  agreed  to  something  which  he  did 
not  intend  to  agree  to  ;  but  that  is  a  case  which 
is  common  where  there  is  an  obscurity  of  expres- 
sion in  the  rules.  Then,  again,  an  argument  may 
be  founded  on  what  the  position  or  contrast  may 
be  between  the  two  parts  of  the  sentence  in  rule  7, 
which  are  joined  by  the  word  *'  or,"  as  between 
appeal  and  no  appeal,  or  between  a  reference  to 
the  master  and  a  case  where  the  master  hears  the 
case  himself  and  decides  in  a  summary  way. 
There  is  nothing  in  the  rule  which  would  make 
the  one  construction  more  easy  than  the  other. 
Under  these  circumstances  the  only  thing  to  do, 
as  it  seems  to  me,  is  to  look  at  the  words  of  the 
rule  and  see  what  is  the  natural  meaning  to  be 
put  upon  them.  The  phrase  "  that  the  action  be 
referred  "  is  a  very  old  one.  I  have,  when  at  the 
Bar,  decided  very  many  actions  upon  phraseology 
identical  with  that.  Cases  are  referred  to  an 
arbitrator  constantly,  and  it  means,  generally 
speaking,  unless  there  is  something  special  in  the 
words  which  accompany  it,  a  referring  of  the 
case  in  the  ordinary  sense  to  an  arbitrator.  Why 
that  should  not  be  the  case  here  I  really  do  not 
know.  The  fact  that  that  is  merely  recurring  to 
an  old  practice  which  existed  many  years  ago, 
long  before  the  Judicature  Act  was  passed,  to 
which  my  Lord  has  referred,  is  an  argument  for 
saying  that  reference  means  an  ordinary  reference 
constituting  the  referee  an  arbitrator.  It  seems 
to  me  that  the  words  are  more  consistent  with 
that  view  than  with  any  other.  If  that  be  so, 
the  rules  of  the  Arbitration  Act,  which  apply  to 
an  ordinary  arbitration,  aoply  here,  and  not  those 
which  apply  to  special  references  which  are  made 
to  official  or  special  referees,  whose  jurisdiction  is 
confined  to  reporting,  as  to  whom  special  rights 
of  appeal  or  for  reviewing  their  decisions,  hare 
given  rise  to  rules  which  relate  to  them.  This, 
in  my  opinion,  must  be  an  ordinary  reference. 
Certainly  the  view  of  Cozens-Hardy,  L.J.  in 
Fra$er  v.  Frattr  (ubi  tup.)  wan  in  the  same  direc- 
tion, and  so,  apparently,  was  the  view  of  the 
Master  of  the  Rolls.  I  quite  agree  with  my  Lord 
in  thinking  that  the  words  "  without  appeal  " 
do  not  govern  the  whole  of  the  rule.  For  the 
reasons  which  I  have  given,  it  seems  to  me  that 
these  words  were  wanted  in  the  second  limb, 
because  the  words  of  the  first  member  of  the  rale 
do  not  apply  to  the  case  in  whioh  the  master 
takes  the  reference  then  and  there  himself.  If 
he  does  take  the  reference  then  and  there  then  he 
has  to  dispose  of  it  without  appeal.  In  the  other 
case,  if  tfcat  is  not  convenient,  and  he  makes  an 
order  sending  it  to  another  master,  because  the 
case  would  take  a  long  time  or  for  some  such 
reason,  then  it  must  be  on  the  footing  of  an 
ordinary  reference.  In  either  case,  as  far  as 
nn  appeal  on  the  facts  is  concerned,  there  is 
none. 

Kennedy,  J. — I  am  of  the  same  opinion.  The 
phrase  "An  order  may  be  made  referring  the 
action  to  a  master  "  had  a  well  understood  meaning 
at  the  time  of  the  passing  of  the  enactment  ana 
the  framing  of  the  rules  under  the  Judicature 
Aot.  I  cannot,  for  my  own  part,  see  any  difficulty 
or  inconsistency  in  holding  that  "referring  the 
action  to  a  master  "means  other  than  referring 
the  action  to  a  master  as  the  understood  meaning 
of  the  phrase  had  been  for  a  long  time,  and 
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existing  at  the  time  of  the  rale  itself.  Referring 
the  action  to  the  master  treats  the  master  as  a  a 
ordinary  arbitrator,  with  the  consequence  that 
in  the  strict  senve  of  the  term  there  would  be  no 
appeal  from  his  decision,  subject  to  this — that 
during  the  course  of  the  arbitration  points  may 
be  raised  and  submitted  to  the  court  above  for 
his  guidance  or  his  correction.  It  is  strongly 
argued  by  tbe  defendent's  counsel  that  tbatought 
not  to  be  the  meaning  which  we  are  to  put  on  the 
rule,  on  the  ground  that  the  words  "  without 
appeal "  in  tbe  following  limb  of  the  sentence  "  or 
the  action  may  be  finally  disposed  of  without 
appeal  in  a  summary  manner,  would  apply  to 
that  part  of  tbe  sentenoe  and  not  apply  to  the 
earlier  part  of  the  sentence.  To  my  mind  there 
are  two  sufficient  answers  to  that.  In  the  first 
plac?,  the  words  "  without  appeal  "  are  needed  in 
the  second  limb  of  the  rule  if  there  had  been  no 
limb  preceding  that.  For  instance,  supposing 
the  rule  had  run :  "  Upon  the  hearing  of  tbe 
application  with  the  consent  of  the  parties  the 
action  may  be  finally  disposed  of  in  a  summary 
manner,"  to  reject  the  words  "  without  appeal," 
otherwise  than  with  regard  to  the  summary 
jurisdiction  of  the  master  on  the  hearing  of  the 
summons,  clearly  would  involve  a  right  of  appeal 
on  the  reference  as  from  the  master  to  the  judge. 
I  do  not  think  there  can  be  any  argument  on  the 
'question  of  tbe  words  "  without  appeal "  in  the 
second  limb,  or  that  the  absence  of  the  words  in  tho 
first  limb  of  the  rule  means  that  tbe  action  shall 
be  referred  to  the  nuister  subject  to  the  provisions 
of  the  Arbitration  Act,  sects.  14  and  15.  Then 
I  think  there  was  this  further  reason  that  I  do  not 
suppose,  if  our  view  is  right,  that  anybody  would 
-consider  it  was  necessary  to  put  the  words 
"  without  appeal "  in  the  first  limb,  because 
referring  the  action  to  a  master  was  in  itself  an 
understood  and  complete  expression,  and  to  add 
to  that  the  words  "  without  appeal  "  would  have 
been,  to  my  mind,  to  hare  indicated  a  kind  of 
reference  such  as  nobody  bad  heard  of  before — 
tbe  reference  of  an  action  to  an  arbitrator  with* 
out  appeal.  It  would  hare  been  an  unknown  and 
difficult  phrase,  and  people  would  bare  had  to 
find  some  justification  for  it,  because  it  would  be 
inserting  the  words  "  without  appeal "  when  it 
was  only  a  leference  to  a  master  of  an  arbitra- 
tion  which  did  not  carry  any  appeal  strictly 
so  called.  Farther,  in  my  opinion,  it  is  a  strong 
thing  to  read  the  special  provisions  of  tbe 
Arbitration  Act  into  this  enactment  of  Order 
XIV.,  r.  7.  because  one  would  bare  expected,  if 
it  was  so  intended — the  rule  being  dated  1902— 
(bat  tbe  words  would  have  been  the  same  as  tbey 
are  in  the  Arbitration  Aot .-  "  That  an  order  may 
be  made  referring  the  trial  of  the  action  to  the 
master."  If  it  is  to  be  said  that  it  cannot  have 
been  intended  to  keep  alive  the  old  practice  of 
reference  t  )  masters,  a  well-understood  term,  and 
that  we  ought  to  read  in  the  provisions  of  the 
Arbitration  Act,  which  is  earlier  in  date- 
namely,  1889 — then  one  would  have  expected  that 
a  special  provision  would  have  been  inserted  in 
Order  XIV.,  r.  7,  so  as  to  make  it  clear  that  the 
reference  which  was  to  take  place  was  a  reference 
of  the  whole  cause  and  matter  to  be  tried  before 
the  special  referee  as  arbitrator.  Further  than 
that,  I  think  myself,  although  it  is  quite  clear 
that  the  Court  of  Appeal  reserved  this  point,  as 
every  member  of  the  court  who  gave  judgment 


said,  and  did  not  decide  it,  yet  the  language  of 
Mathew,  L.J.  implies  that  that  was  the  view  with 
which  he,  at  any  rate,  was  impressed,  because  (at 
p.  60  of  (1904)  1  K.  B.)  he  is  reported  as  giving 
judgment  in  these  terms :  "It  was  urged  for  the 
plaintiff  that,  under  this  rule,  the  master  is 
merely  in  the  position  of  an  arbitrator  at  common 
law,  and  his  decision  is  therefore  final,  except  in 
oases  where  tbe  decision  of  such  an  arbitrator 
could  be  questioned.  I  hesitate  to  decide  that, 
because  it  is  not,  I  think,  really  necessary  in  this 
caBe ;  but  I  bare  been  impressed  by  the  argument 
in  favour  of  that  construction  of  the  rule."  The 
phraseology  of  Cozens. Hardy,  L.J.  has  been 
already  referred  to.  Then  Collins,  M.R.  leaves 
the  point  open.  He  sjys  at  the  conclusion  of  his 
judgment:  "As  I  have  already  said,  I  think  the 
words  of  the  rule  plainly  import  that  the  action 
is  to  be  '  referred,  and  by  that,  in  my  opinion, 
must  be  meant  either  a  reference  at  common 
law  or  a  reference  within  the  statutory  provisions 
which  I  have  mentioned."  I  therefore,  as  far  as 
we  can,  prefer  to  take  the  view  which  seems,  at 
any  rate,  as  regards  two  members  of  the  Court  of 
Appeal,  to  have  impressed  them  favourably, 
although  it  was  not  necessary  for  them  to  decide 
the  point.  I  think,  both  on  reason  and  ou  con- 
venience, and  on  the  true  construction  of  the 
rule,  that  the  view  we  have  taken  is  right. 

Appeal  dis mined.   Leave  to  appeal. 

Solicitors  for  the  plaintiff,  Harratt  and  Pollock. 

Solicitors  for  the  defendant,  Williamt  and 
Neville. 


RAILWAY  AND  CANAL  COMMISSION 
COURT. 


July  22.  23,  Dee.  i»  and  10,  1903. 
(Before  Weight.  J..  Sir  Frederick  Peel,  and 

Viscount  Coo  hah.) 
Spillers  and  Bakers  Limited  v.  Taff  Vale 

Railway  Company,  (a) 
Railway  —  Ratei — Undue  preference — Shipment 
rate  and  workt  rate —  Work*  rate  for  tame 
services  higher  than  shipment  rate— Right  of 
trader  to  apply  for  reduction  of  works  rate- 
Right  to  make  application  where  trader  does  not 
directly  pay  rate — Riilway  and  Canal  Traffic 
Act  1854  (17  it  18  Vict.  c.  31),  $.  2— Railway  and 
Canal  Traffic  Act  18S4  (51  «£  52  Vict.c.  25).  $.  27. 

The  mere  fact  that  a  railway  company  charge  a 
higher  rate  for  carriage  of  coal  over  the  tame 
length  of  line  to  traders'  work* — all  traders 
being  charged  an  equal  rate— than  they  do  for 
coal  for  thipment,  is  not  of  ittelf  sufficient  to 
give  a  trader  a  right  to  apply  to  the  court  for 
reduction  of  the  workt  rate,  and  tuch  difference 
between  the  workt  rate  and  the  thipment  rate 
doet  not  ncceuarily  thow  an  undue  preference  or 
an  undue  prejudice  within  the  meaning  of  the 
Railway  and  Canal  Traffic  Actt. 

A  railway  company  carried  from  certain  collieries 
to  C.  large  quantities  of  coal,  the  greater  propor- 
tion of  which  was  for  thipment  from  that  port  to 
placet  abroad  and  to  ports  in  England,  and  the 
remaining  part  was  for  works  in  C-,  including 
the  works  of  the  applicants,  who  were  large  flour 

(•)  Exported  by  W  W.  0»».  E«t,  BsrrUStr-M  btw. 
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miller$  in  C,  and  for  home  consumption.  They 
carried  the  shipment  coal  at  a  low  shipment  rate, 
but  all  other  coal,  whether  for  works  (including 
the  applicants'  works)  or  for  home  consumption, 
was  charged  a  higher  or  works  rate,  the  works 
fate  being  some  50  per  cent,  higher  than  the 
shipment  rate,  and  being  the  same  for  all  traders 
in  C.  It  was  proved  that  the  low  shipment  rate 
was  justified  by  necessity,  and  that  owing  to 
competition  with  other  ports  and  to  other  causes 
it  was  practically  impossible  in  the  interests  of 
the  public  for  the  company  to  raise  the  shipment 
rate ;  ana  further,  that  the  works  rate  was  a 
reasonable  rate,  and  was  in  fact  so  low  that  it 
could  not  reasonably  be  made  lower  without 
reducing  it  to  a  non-paying  rate,  and  though 
there  teas  some  slight  competition,  no  real  or 
substantial  competition  was  proved  between  the 
two  classes  of  coal. 

Upon  a  complaint  by  the  applicants  that  the  higher 
works  rate  charged  for  the  carriage  of  their  coal 
as  compared  with  the  low  shipment  rate  was  an 
undue  preference  and  an  undue  prejudice  within 
the  meaning  of  the  Railway  and  Canal  Traffic 
Acts : 

Held,  that  the  mere  difference  in  the  two  rates  teas 
not  in  itself  sufficient  to  prove  an  undue  preference 
or  an  undue  prejudice,  or  to  give  the  applicants 
a  right  to  come  to  the  court  for  relief;  that, 
under  the  circumstances,  within  the  meaning  of 
sub-sect.  2  of  sect.  27  of  the  RaUtcay  and  Canal 
Traffic  Act  1888,  not  only  was  the  lower  charge 
for  the  shipment  traffic  "  necessary  for  securing 
in  the  interests  of  the  public  the  traffic  in  respect 
of  which  it  is  made,"  but  also  "  the  inequality 
could  not  be  removed  tcithout  unduly  reducing 
the  rates  charged  to  the  complainant?'  and  that 
therefore  the  applicants  were  not  entitled  to  a 
reduction  in  the  works  rate  charged  to  them. 

6emble,  in  such  case,  the  fact  that  the  rates  are 
charged  by  the  railway  company  to  and  paid  by 
the  colliery  company,  and  not  directly  charged  to 
or  paid  by  a  trader  himself  in  the  first  instance, 
does  not  prevent  the  trader  from  applying  to  the 
court  under  the  Raihcay  and  Canal  Traffic  Acts, 
if  in  substance  the  charge  is  made  so  as  to  afftct 
the  traders1  interest. 

Application  to  the  Railway  and  Canal  Com- 
mission Court. 

1.  The  applicants,  Messrs.  Spillers  and  Bakers 
Limited,  were  millers  and  corn  merchants  carrying 
on  business  at  (amongst  other  places)  Cardiff. 

2.  They  purchased  large  quantities  of  coal 
from  collieries  situated  on  the  defendants' railway, 
and  such  coal  waa  conveyed  from  the  collieries  by 
the  defendants  in  owners'  waggons  to  one  or  other 
of  the  following  points — namely,  either:  (a)  to  a 
junction  of  the  defendants'  railway  with  the 
Cardiff  Railway  called  the  East  Dock  Junction, 
Cardiff ;  or  (6)  to  a  point  of  exchange  with  the 
Cardiff  Railway  in  the  vicinity  of  the  East  Dock 
Junction  known  as  Maloney's  Sidings ;  or  (c)  to 
the  Roath  Dock  Junction ;  or  (d)  to  a  point  of 
exchange  with  the  Cardiff  Railway  Company  in 
the  vicinity  of  the  Roath  Dock  Junction,  being 
the  sidings  situate  on  the  south  side  of  Roath 
Dock  Coal  Tips  j  or  (e)  to  the  defendants'  Cardiff 
terminus.  From  the  said  point  or  points  the  coal 
was  conveyed  by  the  Cardiff  Railway  Company 
to  the  applicants'  mills  at  a  uniform  charge  of  2«. 
per  waggon. 


3.  The  defendants  also  conveyed  coal  from  the 
same  collieries  via  the  East  Dock  Junction  and 
the  Roath  Dock  Junction  respectively  to  the  coal 
tips  in  the  vicinity  of  the  points  of  exchange  (b 
and  d),  referred  to  in  clause  2,  with  a  view  to  its 
shipment  from  the  Bute  Docks,  Cardiff. 

4.  Notwithstanding  that  the  coal  for  the  appli- 
cant s  was  conveyed  in  the  same  manner  and  passed 
only  over  the  same  portion  of  the  defendants* 
railway  as  the  coal  for  shipment,  the  defendants 
charged  higher  rates  for  the  conveyance  of  the 
applicants'  coal  than  for  coal  for  shipment  as  set 
forth  in  the  next  paragraph,  and  thereby  they 
subjected  the  applicants  and  traffic  in  coal 
for  consumption  in  Cardiff  to  an  undue  and 
unreasonable  prejudice  and  disadvantage. 

5.  Rates  for  coal  to  the  points  above  referred 
to: 


From  tbe  following 
bldinf*. 

Bate  for  Coal  lor 
■blpmentperton. 

Hale  for  Coal  (f 
applicant  f. 

Hill*  Plymouth  Company, 
MerUiyr 

Cambrian  Colliery  Com- 
pany, Glydacb  Vale 

t>.  Dane  and  Bona  Limited 
Bueilrynsallt 

Ocean  (Jollier?  Company. 
Malndy 

Abergorcbl  Colliery  

South  Cambrian 
Colliery 

Wert »  Colliery  

Powell  DufTrjn  Collier)-, 
Abardare 

NUoniNa^l^lonColllwy 

Sa"aP°CoS2ry.  Pand'r  PU 

».  d. 

1    0   6S3  600 

i  o  try** 
ii  n/M 

11  7M800 

1   0  l-'.iin 
S  l».0 

1  1  IS/ISO 
1   0  l.nu 

»  147,160 

1  l  lei.smt 
11  IM/MO 
10  tt'AQO 

a.  <i. 

17       9  1* 
1  Si 

i  a  i»,<n 
i  H 

1    7  ll.iS 
101 

1    7  »1» 

1    C  Witt 

I   1  IB 
1    8  */3i 
1    5  JJ.32 

1    3  17,32 

6.  By  reason  of  the  undue  preference  and 
inequality  of  charge  the  applicants  had  Buffered 
damage  and  paid  overcharges  to  the  defendants 
since  the  1st  Jan.  1896 ;  and  they  applied  to  the 
Courtof  the  Railway  and  Canal  Commission  under 
the  Railway  and  Canal  Traffic  Acts  1854  to  188* 
and  the  Railway  Clauses  Consolidation  Act  1845, 
for  the  following  relief,  that  is  to  say  :  (1)  An 
order  enjoining  the  defendants  to  desist  from 
subjecting  the  coal  traffic  of  the  applicants  to  the 
undue  prejudice  above  referred  to.  (2)  (Alter- 
natively) An  order  enjoining  the  defendants  at  all 
times  to  charge  to  the  applicants  the  same  rates 
for  the  carriage  of  their  coal  as  the  defendants 
charged  for  coal  for  shipment  from  the  said 
collieries  respectively.  (3)  1852J.  15«.  8d\  as 
damages  in  respect  of  the  overcharges. 

The  answer  of  the  defendants  was  as  follows  :— 

The  defendants  did  not  admit  that  coal  destined 
for  the  applicants'  premises  was  conveyed  by  the 
defendants  from  the  collieries  referred  to  in  par.  2 
of  the  application  to  the  points  mentioned  in  that 
paragraph,  nor  that  coal  for  shipment  was  con- 
veyed by  them  in  the  manner  alleged  in  par.  3  of 
the  application. 

The  coal  for  the  applicants  was  not  conveyed  in 
the  same  manner  and  did  not  pass  only  over  the 
same  portion  of  the  defendants'  railway  as  the 
coal  for  shipment,  nor  did  the  defendants  subject 
the  applicants  and  traffic  in  coal  for  consumption 
in  Cardiff  to  an  undue  and  unreasonable  prejudice 
and  disadvantage. 

There  was  no  competition  in  interest  between 
the  applicants  and  the  persons  for  whom  the  ship* 
ment  coal  was  carried.  The  cost  of  conveyance 
of  the  applicants'  coal  was  greater  than  that  oi 
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ehipment  coal,  and  lower  rates  for  shipment  coal 
were  necessary  for  the  purpose  of  securing  in  the 
interest  of  the  public  the  shipment  traffic. 

The  applicant*  bad  not  suffered  damage  or  paid 
overcharges.  The  defendants  did  not  carry  the 
coal  destined  for  the  applicants'  mills,  nor  had 
the  charges  made  by  the  defendants  for  the 
Carriage  thereof  been  paid  by  the  applicants. 

No  complaint  was  made  to  the  commissioners 
within  one  year  from  the  discovery  by  the  appli- 
cants  of  the  matter  complained  of. 

The  charges  made  by  the  defendants  had  been 
paid  voluntarily  and  with  a  full  knowledge  of  the 
facts.  T  he  rates  complained  of  had ,  for  t  he  period 
during  which  such  rates  had  been  in  operation, 
been  duly  published  in  the  rate- books  of  the 
defendants  at  their  station*  in  accordance  with 
sect.  14  of  the  Regulation  of  Railways  Act  1873, 
as  amended  by  the  Railway  and  Canal  Traffic 
Act  1888. 

So  much  of  the  applicants'  claim  as  related  to 
damages  alleged  to  have  been  sustained  before  the 
23rd  Dec.  1896  was  barred  by  the  Statute  of 
Limitations. 

It  was  assented  to  by  both  parties  that  the 
charges  and  the  difference  in  the  charges  Bet  out 
in  par.  5  of  the  case  were  correct ;  and,  further, 
that  the  charges  were  not  paid  by  the  applicants 
to  the  railway  company,  but  were  paid,  at  all 
events  in  the  first  instance,  by  the  colliery -owners 
to  the  railway  company. 

It  was  also  admitted  in  the  evidence  and  was 
common  ground  that  the  rates  charged  by  the 
defendant  railway  company  for  carrying  the  coal 
from  the  respective  collieries  to  the  sidings  at 
Cardiff  were,  in  the  case  of  coal  carried  for  the 
applicants'  works  in  Cardiff  and  other  works  in 
Cardiff  -875d.  per  ton  per  mile,  which  was  the 
statutory  maximum  the  railway  company  were 
entitled  to  charge,  and  in  the  case  of  coal  for 
shipment  from  Cardiff  '575d.  per  ton  per  mile ;  so 
that  the  two  rates  of  which  complaint  was  made  by 
the  applicants  as  founding  an  undue  preference 
or  an  undue  prejudice  against  them  were  the 
ehipment  rate  of  *575d.  per  ton  per  mile  and  the 
works  rate  of  -875d.  per  ton  per  mile.  The 
difference  between  the  two  rates  (the  shipment 
rate  and  the  works  rate)  came  to  about  64.  per 
ton— that  is,  that  the  shipment  rate  was  less  than 
the  works  rate  by  some  30  per  cent,  or  the  works 
or  home  rate  charged  to  the  applicants  and  others 
in  Cardiff  for  the  home  coal  consumed  at  the 
works  around  the  Cardiff  Docks  was  some  50  or 
52  per  cent,  more  than  the  rate  charged  for  ship- 
ment coal.  There  was  a  very  large  export  of 
coal  from  the  port  of  Cardiff  (including  Barry), 
estimated  at  some  20,000,000  tons  yearly,  of 
which  some  12,000,000  tons  were  shipped  from 
Cardiff  (including  Penarth).  Of  this  quantity  the 
Taff  Vale  Railway  Company  conveyed  9,000,000 
tons  for  shipment  (5.000,000  tons  to  Cardiff  and 
4,000,000  tons  to  Penarth),  1,000,000  tons  for 
works  over  their  whole  system,  and  400,000  tons  to 
works  at  Cardiff ;  so  that  the  proportion  carried 
by  the  defendants  for  shipment  and  for  home 
consumption  at  Cardiff  was  about  9,000,000  tons 
to  400,000  tons.  The  shipment  rate  was  the  same 
whether  the  coal  was  shipped  to  foreign  ports  or 
coastwise,  and  the  same  works  rate  was  charged 
for  all  coal  to  be  used  in  Cardiff. 

Evidence  was  given  on  behalf  of  the  applicants 
*o  the  effect  that  they  used  about  12,000  tons 


of  coal  yearly  for  their  mills  at  Cardiff,  and  that 
they  purchased  their  coal  from  the  colliery  com- 
panies set  out  in  the  application,  but  that  the 
greater  part  of  it  (being  more  than  one- half  of  the 
whole)  they  purchased  from  the  Ocean  Colliery 
Company,  who  were  very  large  colliery  proprietors 
and  shippers  of  coal.    The  applicants  generally 
paid  to  the  colliery  company  the  same  rate  aa  for 
shipment  coal  on  the  i.o.b.  basis,  in  accordance 
with  their  contract,  and  then  afterwards  they 
paid  the  extra  charge  for  the  home  or  works  coal 
orer  and  above  the  shipment  rate.    The  coal 
coming   from  the  Ocean  Company  (whether 
intended  for  the  applicants  or  for  shipment) 
was  brought  down  from  the  collieries  intermixed 
together,  and  whatever  their  destination  might 
be— whether  for  shipment  or  for  home  consump- 
tion— they  were  brought  down  together  by  the 
colliery  company  to  the  sidings  at  Cardiff  in  the 
same  train  loads  and  under  the  same  conditions  ; 
and  it  was  not  until  the  coal  got  to  these  sidings 
that  the  colliery  company  said  whether  the  coal 
was  for  shipment  or  for  the  works,  and  they  then 
gave  orders  that  some  of  the  waggons  should  be 
sent  to  the  applicants'  mills,  and  the  coal  was 
then  separated,  and  the  applicants'  coal  went 
partly  over  the  sidings  and  partly  over  the  Cardiff 
Company's  line  to  the  applicants'  works,  for  which 
the  Cardiff  Company  were  paid  2i .  per  waggon. 
The  whole  of  the  coal  from  the  Ocean  Colliery  came 
down  ostensibly  for  shipment;  if  it  was  intended 
for  shipment  it  went  over  the  ataiths  to  the  Roatb 
Dock  and  the  Roath  Basin ;  but  if  it  was  intended 
for  the  applicants'  works  it  was  handed  over  at 
the  sidings  and  then  taken  to  the  applicants' 
works.   The  coal  in  each  case  was  precisely  the 
same  kind  of  coal — namely,  fcteam  coal  that 
would  be  used  for  industrial  purposes — and  the 
applicants  alleged  that  so  far  as  they  were  con- 
cerned for  precisely  the  same  services  in  carrying 
coal  of  the  same  kind  and  quality,  and  carrying 
it  under  precisely  the  same  conditions,  they  were 
charged  by  the  railway  company  some  50  per 
cent,  more  when  the  coal  was  coming  to  their 
milU  than  when  it  was  going  for  export,  although 
there  were  no  extra  services  of  any  kind  pet  formed 
by  the  company.   As  regards  the  payment  of  the 
rate,  the  usual  course  according  to  the  contract 
was  for  the  applicants  to  pay  the  colliery  company 
the  f.o.b.  price,   and  then  when  the  railway 
company  made  the  further  charge  on  the  colliery 
company  for  the  extra  6d.  per  ton,  the  colliery 
company  paid  it  to  the  railway  company,  ana 
then  sent  in  another  invoice  to  the  applicants  for 
that  6d.  per  ton,  so  that  the  applicants  themselves 
did  not  pay  the  rate  to  the  railway  company 
directly,  but  the  rate  having  been  paid  in  the  first 
instance  by  the  colliery  company,  the  applicants 
repaid  the  colliery  company.   Sometimes  the  coal 
was  conveyed  from  the  other  collieries  direct  to 
the  applicants'  works,  but  in  such  cases  it  was 
carried  under  the  same  conditions  as  the  shipment 
coal,  and  sometimes  it  was  conveyed  in  pick-up 
trains. 

For  the  purpose  of  showing  competition  in 
interest,  evidence  was  given  to  the  effect  that  coal 
was  brought  from  the  same  collieries  and  districts 
at  the  shipment  rate  to  Cardiff,  and  was  thence 
carried  by  sea  to  Gloucester,  London.  Portsmouth, 
and  to  Ireland,  and  was  supplied  to  flour  millers  in 
those  places  (fonr  firms  in  and  around  London,  one 
firm  in  Newport,  and  one  in  Cork),  and  that  this 


Digitized  by  Google 


7 16- Vol.  xc] 


THE  LAW  TIMES. 


[July  30,  1SKH. 


R.  &  C.  Com.]    Spillbbs  ti  Bakers  Limited  v.  Taff  Yale  Railway  Co.    [R.  St  C.  Com. 


coal  would  be  used  for  milliner  purpose*  by  the  firms 
to  whom  it  was  supplied,  ana  that  these  ti  rms  were 
more  or  less  competitors  with  the  applicants  in 
their  business  in  certain  markets  and  particularly 
in  London,  so  creating  an  unfair  competition 
with  the  applicants,  which  considerably  affected 
their  business  in  London,  Southampton,  Ports- 
mouth,  Newport,  and  elsewhere. 

Evidence  was  given  on  behalf  of  the  railway 
company  that  originally  there  was  no  distinction 
on  their  line  between  the  shipment  rati  and  the 
works  rate ;  that  that  identity  of  rate  lasted  from 
the  opening  of  the  railway  in  or  about  1840  down 
to  about  the  year  lBtiO  ;  that  the  first  difference 
between  the  two  rates  was  made  about  1860  by 
reducing  the  terminal  on  shipment  coal,  and  in 
1867  that  terminal  was  abolished.  Then  that 
having  lasted  for  some  years,  the  rate,  which  up 
to  that  time  had  been  875d.  per  ton  per  mile  was. 
by  successive  steps  from  1876  to  1889,  reduced  for 
bhipraent  to  74d.  per  ton  per  mile.  Then  in  1839 
the  Barry  Docks  were  opened  and  a  new  competi- 
tion spraog  up,  and  the  Barry  Company 
announced  publicly  that  their  shipment  rate 
would  not  exceed  id.  per  ton  per  mile,  and  in 
order  to  meet  that  the  defendants  brought  down 
their  shipment  rate  to  the  present  figure  of 
*575d.,  which  was  practically  equivalent  to  the  Jd. 
of  the  Barry  Company,  making  allowance  for  toe 
difference  in  distance,  and  that  even  before  the 
opening  of  the  Barry  Docks  great  pressure  was 
put  upon  the  defendants  by  persons  engaged  in 
the  shipping  trade  to  lower  their  shipment  rate, 
and  that  it  was  probably  owing  to  that  pressure 
that  the  very  low  Barry  rate  was  fixed  on,  as  the 
Barry  Dock  was  built  at  the  instance  of  coal 
traders.  If  coal  were  going  from  any  given 
colliery  to  Cardiff  by  the  Taff  Yale  Railway,  or 
to  Barry  by  that  railway  and  the  Barry  Railway 
combined,  the  shipment  rate  and  the  works  rate 
would  be  tbe  same  whether  it  were  going  to 
Cardiff  or  to  Barry.  If  coal  were  going  to  Barry 
from  tbete  collieries  it  would  pass  over  a  part  of 
the  Taff  Yale  R  lilway,  and  thence  by  the  Barry 
Railway  to  Barry,  and  in  such  case,  if  it  were 
consigned  for  shipment,  it  would,  when  passing 
over  tbe  defendants'  line,  be  oharged  the  same  low 
or  shipment  rate  as  if  it  were  going  to  Cardiff ; 
but  if  consigned  for  works  in  Barry  it  would  be 
charged  the  high  or  works  rate  (875d.). 

For  the  purpose  of  showing  that  the  rate 
oharged  to  the  applicants  was  a  fair  rate,  evidence 
was  given  to  show  that  the  rates  actually  charged 
for  works  at  Cardiff  (including  the  applicants' 
works)  were  the  rates  allowed  under  the  defen- 
dants' Rites  and  Charges  Order  1892,  which  was 
simply  a  re-enactment  of  their  previous  powers, 
and  that  this  rate  ('875d.  per  ton  per  mile  for  coal), 
although  a  maximum,  was  a  very  low  maximum 
—in  fact,  the  lowest  in  the  kingdom,  although 
the  distance  was  not  great — and  that  in  most  of 
the  other  railway  companies  the  maximum  charge 
was  ljd.  or  over,  as  in  the  case  of  the  Great 
Western,  where  the  maximum  went  as  high  as  2d. 
per  ton ;  and  that  therefore  the  applicants,  in  being 
charged  that  rate,  were  enjoying  a  low  rate,  which 
could  not  be  lowered  without  reducing  it  tD  a  non- 
paving  rate. 

Evidence  was  also  given  to  show  that  the 
shipment  rate  could  not  be  raised ;  that  the  low 
shipment  rate  had  been  brought  about  chiefly 
by  the  commercial  pressure  of  Cardiff,  and 


had  very  largely  increased  tbe  home  and 
export  trade  of  Cardiff,  and  that  if  there  were  a 
raising  of  the  shipment  rate  the  trade  would 
leave  Cardiff  and  go  to  other  port*,  such  as 
Barry,  Newport,  and  other  places ;  that,  in  fact, 
it  could  not  be  raised,  owing  to  tbe  considerable 
and  increasing  competition  with  other  foreign 
sources  of  c^al  supply,  and  that  there  was  one 
special  reason  why  it  was  impossible  to  raise  it — 
namely,  that  the  Barry  Railway  Company  had 
bound  themselves  by  agreement  with  their 
freighters,  as  one  of  the  conditions  on  which 
tliey  constructed  their  dock,  that  they  would  not 
charge  more  than  id.  per  ton  per  mile  for  the- 
conveyance  of  shipment  ooal  over  their  railway, 
and  that  if  tbe  Taff  Yale  Railway  charged  a- 
higher  shipment  rate  than  was  charged  by  the- 
Barry  Railway,  the  coal  would  leave  the  defen- 
dants' railway  and  go  to  the  Barry  Railway,  and. 
that  bargain  between  the  Barry  Company  and  the 
freighters  ruled  the  defendants'  shipment  rate, 
and  prevented  them  from  raising  it.  The 
existence  of  the  low  shipment  rate  had  been  of 
great  benefit  to  the  public,  and  the  fact  that  the 
defendants  treated  coastwise  traffic  exactly  tbe 
same  (as  to  shipment  rate)  as  foreign  traffic 
had  developed  considerable  competition  by 
sea  to  the  advantage  of  the  public;  that  by 
the  low  shipment  rate  the  coal  which  formerly 
went  by  rail  was  attracted  to  Cardiff  and  waa 
conveyed  by  sea  to  Southampton,  London,  and 
other  places,  and  that  if  the  shipment  rate  were 
raised  this  competition  by  sea  would  be  materially 
affected,  to  the  prejudice  of  tbe  public. 

For  the  purpose  of  showing  tbe  extra  cost  of 
carriage  of  works  ooal  as  compared  with  shipment 
coal,  evidence  was  given  that  the  shipment  coal 
was  brought  down  from  the  collieries  to  Cardiff 
in  full  train  loads  (of  about  450  tjns  as  an. 
average),  but  that  coal  for  tho  works,  including 
the  applicants'  ooal,  was  generally  brought  down 
in  pick-up  or  mixed  trains  (of  about  100  tons), 
which  stopped  several  times  on  the  journey  for 
the  purpose  of  picking  up  other  goods,  and  that 
the  extra  cost  of  working  these  pick- up  trains 
and  delivering  the  coal  by  them  at  the  various 
works  was  estimated  by  the  defendant  company 
from  about  3Jd.  as  a  minimum  to  about  5Jd.  or 
fid.  per  ton  as  a  maximum,  according  to  circum- 
stances. The  pick-up  train  consisted  very  largely 
of  empty  waggons  returning  to  Cardiff  after  taking 
up  goods  traffic,  a  few  trucks  of  light  goods, 
chiefly  empties — such  as  crates,  boxes,  and  bo 
forth— returning  home,  and  a  few  tracks  of  ooal  ; 
they  were  mixea  trains,  dealing  with  other  goods 
as  well  as  coal,  and  making  stoppages  all  along 
the  journey  to  pick  up  goods,  thereby  increasing 
the  cost  of*  carnage. 

8ect.  2  of  the  Railway  and  Canal  Traffic  Act 
1854  (17  &  18  Vict.  c.  31)  provides : 

Every  railwsy  company,  osnal  company,  and  railway 
and  canal  company,  shall,  according  to  their  n-tpectiv* 
powers,  afford  all  reasonable  facilities  for  the  receiving 
and  forwarding  and  delivering  of  traffio  npoa  and  from 
the  several  railways  and  oanali  belonging  to  or  worked 
by  snob  oompanie*  respectively,  and  for  the  return  of 
carriages,  trucks,  boats,  and  other  vehicles ;  and  no  snob 
oompany  shall  make  or  five  any  ondne  or  unreasonable 
preference  or  advantage  to  or  in  favonr  of  any  particular 
person  or  oompany,  or  any  particular  description  of 
traffio,  in  any  reepsct  whatsoever,  nor  shall  any  such 
company  subject  sny  psrtioolar  person  or  company,  or 
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any  particular  description  of  traffic  to  any  undue  or 
unreasonable  prejudice  or  disadvantage  in  any  respect 
whatsoever  ;  and  every  railway  company  and  canal  oom- 
pany,  and  railway  and  canal  company  having  or  working 
railway!  or  canals  which  form  part  of  a  continuous  Una 
of  railway  or  canal  or  railway  and  canal  communication, 
or  which  have  the  terminus,  station  or  wharf  of  the  one 
near  the  terminus,  station,  or  wharf  of  the  other,  shall 
afford  all  due  and  reasonable  facilities  for  receiving  and 
forwarding  all  the  traffic  arriving  by  one  of  such 
railways  or  canals  by  the  other,  without  any  unreason- 
able delay,  and  without  any  anoh  preference  or 
advantage,  or  prejudioe  or  disadvantage  as  aforesaid, 
and  so  that  no  obstruction  may  be  offered  to  the  public 
desirous  of  using  such  railways  or  oanals  or  railways  and 
canals  as  a  continuous  line  of  communication,  and  so 
that  all  reasonable  accommodation  may,  by  means  of  the 
railways  and  canals  of  the  several  companies,  be  at  all 
times  afforded  to  the  public  in  that  behalf. 

The  Railway  and  Canal  Traffic  Act  1888  (51  &  52 
Vict.  c.  25)  provides  : 

Sect.  27  (1).  Whenever  it  ia  shown  that  any  railway 
company  oharge  one  trader  or  class  of  traders,  or 
the  traders  in  any  district,  lower  tolls,  rates,  or  charges 
for  the  same  or  similar  merchandise,  or  lower  tolls, 
rate*,  or  charges  for  the  same  or  similar  services,  than 
they  charge  to  other  traders,  or  classes  of  traders,  or  to 
the  traders  in  another  district,  or  make  any  difference 
in  troatmont  in  respect  of  any  such  trader  or  traders, 
the  burden  of  proving  that  snob  lower  oharge  or 
difference  in  treatment  dees  not  amount  to  an  undue 
preference  shall  lie  on  the  railway  company.  (2)  In 
deciding  whether  a  lower  oharge  or  difference  in  treat- 
ment does  or  does  not  amount  to  an  undue  preference, 
the  court  having  jurisdiction  in  the  matter,  or  the  com- 
missioners, as  the^ca-e  may  be,  may.^so  far  as  they  think 

affecting  the  case,  take  into  eocaider*tion  whether  such 
lower  oharge  or  difference  in  treatment  is  necessary  for 
the  purpose  of  seouring  in  the  interests  of  the  public  the 
traffic  in  respect  of  which  it  is  made,  and  whether  the 
inequality  cannot  be  removed  without  nndnly  reducing 
the  rates  charged  to  the  complainant :  Provided  that  no 
railway  company  shall  make,  nor  shall  the  court,  or  the 
oommifaioners,  sanction,  any  difference  in  the  tolls,  rates, 
or  charges  made  for.  or  any  difference  in  the  treatment 
of,  home  and  foreign  merchandise,  in  respect  of  the 
same  or  similar  services.  (3)  The  court  or  the  commis- 
sioners shall  have  power  to  direot  that  no  higher 
charge  shall  be  made  to  any  pernon  for  services  in 
respect  of  merchandise  carried  over  a  loan  diatanco  than 
is  made  to  any  other  person  for  similar  services  in 
respect  of  the  like  description  and  quantity  of  merchan- 
dise carried  over  a  greater  distance  on  the  same  line  of 
railway. 

Balfour  Browne,  K.C.  (C.  A.  ButseU,  K.C.  and 
W.  J.  Noble  with  him)  for  the  railway  company. — 
The  two  rates  which  are  complained  of  as  founding 
an  undue  preferenoe  are  the  shipment  rate  of 
*575ef . ,  and  the  works  rate  of  "875d.  It  U  important 
to  point  out  that  the  applicants  have  really  no 
contract  at  all  with  the  railway  company,  and  they 
do  not  pay  the  railway  company  for  the  carriage 
of  their  coal.  They  make  their  contracts  with  the 
colliery  proprietors,  and  the  colliery  proprietors, 
and  not  the  applicants,  pay  the  railway  company 
for  the  carriage.  The  charges  complained  of  are 
charges  to  the  colliery  proprietors,  so  that  the 
applicants  are  really  not  known  to  the  railway 
company  at  all  in  this  transaction.  The  appli- 
cants' complaint  is  based  on  the  fact  that  the 
railway  company  do  charge  a  different  and  a 
lower  rate  for  coal  for  shipment  than  they  do  for 
coal  for  the  [applicants'  works.   That  practice, 
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whether  right  or  wrong  exists  at  almost  all  ports. 
First,  as  to  sect.  90  of  the  Railways  Clauses  Act 
1845,  there  is  no  preference  at  all,  as  all  coal 

S>ing  to  works  in  Cardiff  or  for  consumption  in 
ardiff  is  carried  at  exactly  the  same  rate,  and 
every  person  there  ib  treated  in  the  same  way  if 
he  is  going  to  consume  in  Cardiff.  [Cripps,  K.C— 
The  applicants  are  not  here  upon  sect.  90  of  the 
Act  of  1845,  nor  do  I  think  it  would  apply, 
though  the  case  is  as  near  to  it  as  possible. 
Wbight,  J.— If  you  are  both  agreed  as  to  that, 
we  need  not  consider  that  section.]  If  the  com- 
plaint is  nnder  the  Traffic  Acts,  then  under 
sect.  2  of  the  Traffic  Act  of  1854,  there  must  not 
only  be  a  preferenoe,  but  that  preference  must 
be  shown  to  be  undue.  There  was  here  no  undue 
preference  and  no  preference  at  ail,  because  there 
was  no  competition  in  interest  between  the  two 
seta  of  coal — the  coal  for  shipment  and  the  coal 
for  the  works,  and  coal  for  works  in  Cardiff  was 
all  carried  at  the  same  rate.  It  is  said  that  the 
difference  in  the  rates  is  illegal,  and  the  argument 
is  based,  not  so  much  on  the  Act  of  1888,  as  upon 
sect.  2  of  the  Act  of  1854,  the  words  relied  on 
being  "no  company  shall  make  or  give  any  uudue 
or  unreasonable  preference  ...  to  or  in 
favour  of  any  particular  person,  or  any  particular 
description  of  traffic."  It  is  said  that  the  com- 
pany are  preferring  a  traffic,  and  that  therefore 
there  is  an  undue  preference.  But  there  can  be 
no  preference  of  an  article  unless  that  results  in 
the  preference  of  an  individual ;  it  does  not  matter 
that  an  article  is  preferred.  It  is  the  trader  that 
the  Legislature  want  to  protect  as  against  the 
action  of  the  railway  company  in  relation  to  other 
traders;  and  when  we  refer  to  sect.  2?  of  the 
Act  of  1888  it  is  seen  that  the  word  "  traffic  "  is 
left  out  altogether.  The  words  there  are : 
"  Whenever  it  is  shown  that  any  railway  company 
charge  one  trader  or  class  of  traders  "  lower  tolls, 
then  the  court  has  jurisdiction;  so  that  the  idea 
that  you  can  have  a  preference  unless  there  is  a 
preference  or  prejudice  to  some  individual  is  new 
and  cannot  be  made  out  from  the  true  con- 
struction either  of  sect.  2  of  the  Act  of  1854  or 
sect.  27  of  the  Act  of  1888.  In  various  cases  the 
question  of  traffic  without  a  preference  or  a 
prejudice  to  an  individual  has  been  considered. 
It  was  considered  with  regard  to  passenger  traffic 
by  the  Court  of  Session  in  Hotier  v.  Caledonian 
Railway  Company  (17  Sc.  Sess.  Cas.  2nd  series. 
302,  1  K.  &,  Mac.  27),  and  the  distinction  is 
founded  on  sect  2  of  the  Act  of  1851.  That  case 
shows  that  you  cannot  look  at  the  traffic  as  such, 
but  that  there  must  be  an  individual  who  is 
aggrieved  by  the  particular  thing.  That  was 
followed  in  1887  by  this  court  in  SJcinningrove  Iron 
Company  v.  North- Eastern  Railway  Company 
(5  Ry.  &  Can.  Tr.  Cas.  244).  That  position  has 
not  been  altered  by  sect.  27  of  the  Act  of  18**. 
Under  that  section  if  lower  charges  are  made 
to  one  class  of  traders  than  to  another,  then  the 
onus  of  showing  that  that  is  not  an  undue  pre- 
ference is  put  on  the  railway  company,  and  in 
sub-sect.  2  the  court,  in  dealing  with  the  question 
of  undue  preference,  are,  in  addition  to  other 
circumstances,  to  take  into  account  two  things — 
whether  the  lower  oharge  is  necessary  for  the 
purpose  of  securing  the  traffic  in  the  interests  of 
the  public,  and  whether  the  inequality  could  not 
be  rumored  without  unduly  reducing  the  rates 
charged  to  the  complainant.   Those  aie  the  tests 
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to  apply  to  this  case  in  ascertaining  whether  there 
has  been  nn  undue  preference  or  not.  First,  with 
regard  to  the  lower  shipment  rate,  that  lower  rate 
is  necessary  for  securing  the  traffic  in  the  interests 
of  the  public.  The  home  rate  from  the  collieries 
to  Cardiff  and  to  Barry  is  practically  the  same. 
If  the  railway  company  raised  the  shipment  rate 
to  anything  like  the  rate  charged  to  the  traders, 
then  the  company  would  get  none  of  that  traffic 
at  all,  and  no  coal  for  shipment  would  come  over 
their  railway  at  all ;  it  would  all  go  to  Barry, 
Newport,  and  elsewhere,  and  into  other  hands ; 
and  id  addition  to  the  competition  by  sea  there  is 
aleotbe  competition  by  other  railways  and  routes, 
and  the  competition  is  an  element  which  this 
court  ought  to  consider,  according  to  Lord 
Herschell  in  Picherimj-Phippt  v.  London  and 
North-Weatern  Railway  Company  (66  L.  T.  Rep. 
721 ;  (18!»2)  2  Q.  B.  229).  The  whole  district  would 
suffer  by  raising  the  shipment  rate.  Then,  with 
regard  to  lowering  the  traders'  rate,  the  evidence 
shows  that  that  rate  is  already  very  low,  and  that, 
if  it  were  reduced  at  all,  it  would  be  to  a  non- 
paying  rate.  There  is  also  another  reason  for  the 
difference  in  the  rates.  The  coal  for  shipment 
comes  down  in  full  train  loads,  whereas  the 
applicants'  coal  is  brought  down  in  pick-up  trains 
and  in  loads  which  are  picked  up  at  various 
places,  and  the  cost  to  the  company  is  thereby 
increased.  That  might  not  justify  the  whole  dif- 
ference, though  it  would  account  for  a  part  of  it ; 
but  the  company  do  not  rely  upon  the  extra  cost 
of  carriage,  as  they  wish  to  establish  their  right 
to  make  this  difference,  as  comparing  these 
two  articles  and  their  destination.  Lastly, 
there  is  no  competition  in  interest  between  the 
people  complaining  and  the  people  who  get 
this  supposed  undue  preference,  and  all  the 
cases  show  that  there  must  be  such  competition 
of  interest. 

Cripp$,  K.C.  {Rowland  Whitehead  with  him)  for 
the  applicants. — The  case  raises  a  most  important 
ouestion  of  principle  under  the  Traffic  Acts,  and 
the  applicants  are  not  here  to  seek  to  diminish  by 
a  penny  or  so  the  difference  between  the  two 
charges,  though,  as  traders,  they  would  be  glad 
to  get  any  reduction.  Our  contention  goes  far 
beyond  that  to  the  general  principle  that  the  same 
stuff  carried  under  the  same  conditions,  so  far  as 
the  traders  are  concerned,  whether  for  export  or 
for  the  applicants'  works,  ought  to  be  charged  at 
the  same  rate.  The  applicants'  coal  come*  from 
the  same  collieries ;  it  is  the  same  kind  of  coal 
(steam  coal)  as  the  shipment  coal,  and  it  is 
extremely  important  in  this  case  that  as  regards 
the  conditions  of  carriage  there  is  absolutely  no 
distinction  between  whether  the  coal  is  going  for 
shipment  or  for  home  consumption,  and  the 
applicants  want  to  have  their  coal  treated  in  the 
same  way  as  to  charges  as  the  shipment  coal. 
Traffic  connected  with  the  home  industries  should 
have  the  same  advantage  as  the  shipment  rate. 
There  iB  no  question  here  of  putting  up  the  ship- 
ment rate ;  the  railway  company  say  that  it  is 
impossible ;  but  the  rate  to  the  traders  ought  to 
be  lowered  to  the  shipment  rate,  as  there  is  no 
reason  why  the  home  industries  should  not  have 
the  benefit  of  the  competition  which  they  ought 
naturally  to  get  from  the  great  shipping  traffic  at 
Cardiff.  Then  it  is  said  that  there  is  no  element 
of  competition,  which  is  necessary  in  cases  of 
undue  preference.   We  have  the  very  same  pro- 


ducts, the  same  steam  coal  in  both  cases — and 
steam  coal  is  about  the  most  competitive  raw 
material  possible  under  modern  conditions  of 
business — therefore  we  hare  both  competition 
with,  and  disadvantage  to,  the  applicants.  Indus- 
tries abroad  competing  with  industries  at  home 
get  the  commodity  of  raw  coal  with  an  undue 
advantage.  Coal  going  from  Cardiff  docks  to  be 
used  in  industries  abroad  must  come  into 
competition  with  home  industries,  and  further,  in 
the  case  of  Messrs.  Spillers,  a  large  quantity  of  the 
shipment  coal  goes  round  to  the  Thames,  where 
there  are  millers  competing  with  them  in  their 
own  trade.  It  has  never  been  suggested  in  this 
court  that  where  yon  have  the  same  raw  material, 
and  are  giving  better  terms  for  shipment  than  for 
home  traffic,  there  is  no  competition.  The  home 
industries  should  not  be  put  to  this  disadvantage 
of  6d.  per  ton.  There  is.  therefore,  competition. 
Then,  apart  from  special  injury  to  a  particular 
trader,  the  Traffic  Act  of  1854,  as  explained  in  this 
respect  by  the  Act  of  1888,  did  provide  against 
what  is  called  undue  preference  as  regards  traffic 
qua  traffic,  quite  apart  from  trader.  If  there 
are  traffics  which  in  themselves  are  different — as, 
for  instance,  if  it  were  a  case  of  coal  for  gas  pur- 
poses and  coal  for  manufacturing  purposes,  then 
there  is  not  the  same  traffic  and  there  is  not  the 
traffic  competition;  but  where  the  traffics  are 
exactly  the  same  or  similar,  then  there  is  no  case 
in  which  it  has  been  held  that  a  preference  of  this 
kind  does  not  come  within  the  undue  preference 
clause.  It  is  an  extremely  important  principle 
that  traffic  for  traffic,  traffics  are  to  be  treated 
equally,  as  well  as  traders.  The  distinction  is 
clearly  brought  out  between  the  two  things  in 
sect.  2  of  the  Act  of  1854.  It  says  that  the 
company  are  not  to  give  any  undue  preference  "  to 
or  in  favour  of  any  particular  person."  That  is  one 
point,  and  that  refers  to  the  trader  qun  trader. 
Then  the  Bection  goes  on:  "or  any  particalar 
deseription  of  traffic."  That  refers  to  traffic  qua 
traffic,  and  means  (as  was  interpreted  by  the 
House  of  Lords  under  sect.  90  of  the  Act  of  1845) 
that  if  you  have  traffic  which,  so  far  as  the  rail- 
way company  >ire concerned,  issimilar  in  all  respects 
and  have  the  same  stuff  carried  and  carried  under 
the  same  conditions,  then  the  case  comes  within 
the  very  terms  of  sect.  2,  and  the  company  cannot 
charge  more  to  one  trader  than  to  the  other. 
There  is  the  same  idea  in  sect.  27  of  the  Act  of 
1888,  which  is  merely  in  addition  to  the  general 
principle  of  sect.  2  of  the  Act  of  1854.  We  have 
the  whole  traders  (as  this  is  admitted  to  be  the 
general  system)  who  use  this  class  of  coal  for  their 
works  at  Cardiff,  placed  at  an  undue  disadvantage 
in  reference  to  rates  and  unduly  prejudiced  as 
compared  with  all  other  traders  who  use  the  same 
coal  either  in  other  parts  of  this  country  or 
abroad,  and  who  get  the  lower  price  by  means  of 
export  coal,  some  of  which  is  exported  to  places 
in  this  country  and  thereby  comes  into  competi- 
tion with  the  applicants.  So  that  there  is  not  only 
an  undue  preference  given  to  the  one  class  of 
traders,  but  there  is  an  undue  prejudice  or 
disadvantage  to  the  other  class,  and  traffic  qu<i 
traffic,  quite  apart  from  trader,  comes  within 
sect.  2.  The  only  case  that  tends  in  favour  of  the 
company's  contention  is  Skinningrove  Iron  Com- 
pany v.  North- Eastern  Railway  Company  (ubi  tup.). 
That  case  was  decided  in  the  year  1887.  and  there- 
fore  before  the  Act  of  1888  was  passed,  and  it  is 
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submitted  that  the  law,  as  stated  by  Sir  F.  Peel  I 
(at  p.  249),  can  hardly  be  considered  the  law  now. 
There  there  was  not  a  case  of  direct  competition, 
one  of  the  parties  not  being  able  to  show  that 
their  trade  was  immediately  affected.  That  is  not 
the  principle  which  is  now  adopted  in  this  conrt. 
No  one  would  suggest  that  an  applicant  would 
now  have  to  show  that  he  had  lost  orders  in  the 
market  and  that  test  would  not  now  be  applied  in 
the  sense  of  non-suiting  anyone  who  brought  an 
application  for  undue  preference,  merely  because 
he  could  not  show  actual  loss  of  market  or  actual 
injury,  so  long  ae  there  is  competitive  interest, 
as  there  was  there  and  as  there  is  here.  But 
even  taking  that  case  as  it  is.  we  can  show  that 
we  are  aggrieved  in  having  a  higher  rate 
charged,  and  in  the  sense  that  our  actual  com- 
petitors in  trade  gst  the  advantage  of  the  lower 
shipment  rate,  r Wright,  J. — I  am  not  at  all 
sure  that  sect.  27  of  the  Act  of  IS* 9  was  not 
passed  for  the  purpose  of  dealing  with  the 
Skinningrove  case.]  It  certainly  would  deal  with 
that:  at  all  events,  it  is  now  sufficient  for  an 
applicant  to  prove  a  higher  rate  in  respect  of  a 
similar  transit  to  entitle  him  to  launch  his 
case.  [He  also  referred  to  the  judgment  of 
Lord  Herschell  in  Pvekering-Phippi  v.  London 
and  North  -  Western  Railway  Company  (ubi 
sup.)  and  to  Great  Western  Railway  Company 
v.  Sutton  (22  L.  T.  Rep.  43;  L.  Rep.  4  H.  L. 
220.] 

C.  A.  Russell,  K.C,  for  the  railway  company  in 
reply,  referred  to  sect.  41  of  the  Bute  Docks  Act 
1882  (45  k  46  Yict.  c.  ocxlii.).  and  to  clause  7  of 
the  Agreement  in  the  schedule  to  the  Taff  Yale 
Railway  Act  1884  (47  &  48  Yist.  c.  ccii.),  as 
showing  an  important  statutory  distinction 
between  coal  which  was  destined  for  shipment 
and  coal  which  was  destined  for  other  purposes, 
and  as  showing  that  Parliament  imposed  upon 
the  company  an  obligation  in  respect  of  coal 
which  was  destined  for  shipment  which  they  did 
not  impose  in  respect  of  coal  destined  for  other 
purposes,  in  that  it  obliged  the  company,  when  the 
coal  was  for  shipment,  to  perform  certain 
services,  such  as  the  removing  and  conveying  of 
empty  waggons  free  of  any  charge,  which  they 
would  not  have  been  bound  to  perform  without 
payment,  and  that  therefore,  although  there  was 
not  the  statutory  recognition  of  toe  difference 
between  the  shipment  coal  and  land  sale  coal 
taking  the  form  of  a  difference  of  maximum,  thore 
was  the  statutory  recognition  of  the  difference 
taking  the  form  of  obligations  placed  on  the 
company  in  respect  of  shipment  coal  which  were 
not  put  upon  them  in  respect  of  land  sale  or 
works  coal.  In  the  first  place,  the  applicants 
have  failed  to  establish  that  there  is  any  competi- 
tive interest;  they  have  entirely  failed  to  show 
that  any  person  has  been  unduly  preferred. 
Secondly,  even  if  there  was  the  least  evidence  as 
to  that  calling  on  the  company  for  a  justifica- 
tion, there  is  ample  evidence  of  justification —  ■ 
namely,  there  is  the  statutory  recognition  of 
difference  between  shipment  and  land  sales  coal; 
the  two  trades  are  entirely  different  and  distinct, 
and  the  one  has  necessities  which  do  not  exist  in 
the  other ;  in  the  case  of  shipment  coal  the 
company  are  subjected  to  the  competition  ot  other 
dock*  and  railways,  and  there  is  nothing  of  the 
kind  with  regard*  to  land  sales  coal ;  and  there 
is  also  justification,  because  the  coBt  of  dealing 


with  the  two  classes  of  tariff  is  not  the 
same,  being  higher  in  the  case  of  land  sales 
coal.  On  all  these  grounds  the  application 
fails. 

Wright,  J.— We  should  not  have  thought  of 
disposing  of  this  case  without  further  considera- 
tion if  we  had  not  already  had  a  considerable 
opportunity  of  discussing  it,  and  if  we  had  not 
had  the  advantage  of  the  very  full  arguments 
which  we  have  heard.  There  is  one  point  I 
wish  to  deal  with  before  going  to  the  merits  of 
the  case,  and  that  is  with  regard  to  the  construc- 
tion of  sect  27  of  the  Railway  and  Canal  Traffic 
Act  1888.  I  confess  I  have  felt  some  difficulty 
throughout  the  case  as  regards  the  question 
whether  these  applicants  have  at  present  any 
locus  standi  to  make  this  application,  inasmuch  as 
the  rates  for  the  railway  carriage  are,  in  the  first 
instance  at  any  rate,  charged  to,  and  paid  by,  the 
colliery  company,  and  it  is  a  matter  of  some 
difficulty  to  determine  whether  the  payment  by 
the  colliery  company  is  or  is  not  a  payment  by 
them  as  colliery  owners,  or  in  some  way  as  agents 
for  persons  to  whom  the  coal  is  going.  I  do  not 
think  it  is  very  material  to  discuss  that  question 
in  the  present  case,  for  this  one  reason,  amongst 
others,  that  in  my  opinion  sect.  27  is  rather 
framed  with  a  view  to  giving  the  go-by,  as  far  as 
possible,  to  technicalities  of  that  kind.  Sect.  27, 
sub-sect  1,  provides :  "  Whenever  it  is  shown 
that  any  railway  company  charge  one  trader  or 
class  of  traders,  or  the  traders  in  any  district, 
lower  tolls,  rates,  or  charges  for  the  same  or 
similar  merchandise,  or  lower  tolls,  rates,  or 
charges  for  the  same  or  similar  services,  than  they 
charge  to  other  traders,  or  classes  of  traders, 
or  to  the  traders  in  another  district,  or  make  any 
difference  in  treatment  in  respect  of  any  sucn 
trader,  or  traders,"  and  so  on.  It  is  not  necessary, 
in  our  judgment,  to  decide  it  in  this  case ;  but  I 
desire  simply  to  point  out  that,  to  my  mind,  if 
in  substance  the  charge  is  made  so  as  to  affect  the 
interest  of  the  trader,  it  may  be  that  it  is  not 
essential  legally  that  there  should  be  any  direct 
charge  made  to  the  trader.  I  say  no  more  than 
that  at  present,  and  I  say  it  only  to  pass  it  by. 
I  now  come  to  the  case  itself,  which  is  one  of  very 
great  importance.  Messrs.  Spillers  and  Bakers, 
the  applicants,  have  mills  and  biscuit  workB  at 
Cardiff,  with  an  outturn  of  something  like 
oSO.uOOl.  per  annum.  For  the  purpose  of  those 
works  they  consume  about  12,000  tons  of  coal  per 
annum.  For  the  carriage  of  t  hat  coal  they  pay,  or 
there  is  paid  in  respect  of  the  carriage  of  that  coal — 
I  will  not  say  which  it  is  at  present — 2*.  per  truck 
to  the  Dock  Company,  and  1«.  Gd.  per  ton  in 
respect  of  the  transit  over  the  Taff  Vale  Railway 
Company's  (the  defendants')  line.  The  Taff  Vale 
Railway  Company's  charge  for  similar  coals 
carried  by  them  over  the  same  portion  of  line  for 
shipment  may  be  taken  at  1*.  The  applicants, 
Messrs.  Spillers  and  Bakers,  complain  that  to  the 
extent  of  this  difference,  which  may  be  taken  as 
6d.  per  ton,  there  is  sn  undue  preference  in  favour 
of  the  shipment  traffic  and  at.  undue  prejudice  or 
disadvantage  to  the  applicants'  traffic  within  the 
meaning  of  sect.  2  of  the  Railway  and  Canal 
Traffic  Act  of  1854;  and  inasmuch  as  for  the 
transit  over  the  same  portion  of  the  Taff  Vale 
Railway  Company's  line  of  the  same  traffic  there 
is  a  difference  in  the  charge  of  50  per  oent.,  the 
applicants  being  charged  some  50  per  cent,  more 
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than  the  shipment  rate,  I  suppose  no  one  can 
deny  that,  prima  facie,  tbere  is  a  case  for 
investigation.  It  is  possible,  and  I  should  myself 
say  probable,  that  the  difference  of  6d.  per  ton 
in  the  If.  6d.  might  have  to  be  reduced  by 
something  in  respect  of  an  actually  greater 
running  cost  of  the  pick-up  trains,  in  which  the 
applicants'  traffic  is  conveyed,  as  compared  with 
the  cost  of  the  working  of  the  trains  with  full 
train  loads,  in  which  the  shipment  coal  is 
conveyed.  That  difference  is  put  by  the  defen- 
dants at  somewhere  between  3a.  and  6d.,  but  I 
do  not  think  it  is  possible  to  suppose  that  the 
real  difference  is  as  great  as  that.  Most  of  it  is 
due  to  the  trucks  carrying  other  goods,  and, 
speaking  for  myself,  I  should  say  that  the  very 
outside  allowance  to  make  to  the  railway  company 
for  any  difference  in  running  cost  in  respect  of  the 
coal  trucks  would  be  2d.  per  ton.  But  even  that 
would  leave  a  difference  of  some  33  per  cent., 
and  it  is  clear  that-  the  railway  company,  under 
sect.  27  of  the  Railway  and  Canal  Traffic  Aot  of 
1888,  have  to  justify  that  Now,  the  Taff  Yale 
Railway  Company  say  that  they  cannot  possibly 
raise  their  shipment  rates.  The  shipment  coal  is 
about  nine  million  tons,  or  nine-tenths  of  their 
entire  coal  traffic  in  the  district,  and,  in  my 
judgment,  they  have  proved  that  they  cannot 
practically  raise  the  shipment  rates,  partly  by 
reason  of  the  agreements  by  which  they  are 
bound,  partly  by  reason  of  the  competition  with 
Barry,  and  jpartly  by  reason  of  the  circumstances 
of  the  traffic  itself  in  the  coal,  which  will  not 
stand  increased  rates.  Further,  the  Taff  Yale 
Railway  Company  say  that  the  It.  6d  is  a  reason- 
able charge  to  make  for  the  works  coal  which  the 
applicants  consume ;  and  I  think  that  there  is  an 
entue  absence  of  any  evidence  to  show  that  that 
charge  is,  taken  by  itself,  anything  but  a  very 
low  charge ;  at  any  rate,  it  is  a  reasonable  charge. 
Are  those  two  answers  sufficient  P  Another 
answer  is  suggested — namely,  that  sect.  27  of  the 
Traffic  Act  of  1888  does  not  apply  at  all,  and  that 
the  old  Traffic  Aot  of  1854  does  not  apply  at  all, 
except  where  the  applicants'  traffic  is  shown  to 
suffer  in  competition  with  other  traffic  I  do  not 
bay  how  far  there  may  not  be  something  in  that 
argument.  The  existence  of  competition  is,  I 
think,  proved  in  thiB  case,  but  I  think  there  is  no 
sufficient  proof  that  the  competition  is  at  all  sub- 
stantial at  the  present  time,  or  is  affected  in  any 
way  by  the  rate  which  is  charged  to  the  appli- 
cants for  their  coal.  I  doubt  myself  very  much 
whether,  under  sect.  27  of  the  Act  of  1888,  the 
element  of  prejudice  in  competition  is  in  any  way 
an  essential  part  of  the  cause  of  action.  I  think 
that  Question  may  some  day  have  to  be  argued 
carefully.  But  here  in  substance,  there  being  no 
real  case  of  competition,  the  applicants'  case  is 
really  founded  on  the  mere  difference  of  the  rates 
charged  for  the  transit  of  the  same  thing  over  the 
same  line.  The  ground  upon  which  we  have  come 
to  the  conclusion  that  the  applicants'  case  fails  is 
extremely  short  and  simple.  We  think  that  the 
rates  charged  for  the  works  coal  are  not  shown 
to  be  too  high,  but  are,  upon  the  face  of  them, 
and  upon  the  evidence  before  us,  quite  reasonable 
rates,  except  so  far  as  they  are  more  than  the 
shipment  rates;  and  they  are  rates  which  are 
charged,  not  to  the  applicants  alone,  but  to  all  the 
traders  within  the  district— traders  who  consume 
between  them  in  the  more  restricted  district  of 


Cardiff  alone  400,000  tons  of  coal  for  works  and 
domestic  consumption,  and  in  the  larger  district 
which  this  railway  supplies  1,000,000  tons  of  coal. 
That  is  a  large  area,  and  a  large  class  of  traders 
are  affected,  and  when  the  whole  of  those  traders 
are  charged  the  same  rate  we  cannot  consider 
that  the  applicants  have  any  special  claims 
different  from  the  other  traders,  and  if  the 
rats  which  is  charged  to  all  those  traders  is 
satisfactory  to  them,  which,  so  far  as  the 
evidence  goes,  it  appears  to  be,  that  is  an 
additional  argument  for  saying  that  the 
rate  as  charged  to  the  applicants  is  one  which 
ought  not  to  oe  reduced  unless  by  reason  of  the 
mere  fact  of  the  lower  shipment  rate.  Therefore 
this  case  really  comes  down  to  a  question  whether 
the  reduction  of  the  shipment  rate  is  of  itself 
enough  to  give  the  applicants  a  right  to  relief. 
Upon  that,  it  seems  to  me,  the  evidence  is  plain 
that  the  low  shipment  rate  is  justified  here  by 
necessity,  and  that  practically  it  is  impossible  for 
the  defendants  to  raise  that  rate.  It  is  necessary 
to  maintain  tbe  low  shipment  rates  in  order  to 
secure  the  enormous  traffic  of  9,000,000  tons,  in 
their  own  interest  and  in  the  public  interest ;  and 
tbey  are  hindered  by  agreements,  some  of  them 
statutory,  and  by  the  competition  of  Barry,  from 
raising  that  rate  at  all.  Then  the  case  comes 
back  to  this,  and  this  is  the  whole  point  of  it ; 
in  sub-sect.  2  of  sect.  27  of  tbe  Act  of  1888  it  is 
directed  that  we  shill  take  into  consideration,  so 
far  as  we  think  reasonable,  *'  in  addition  to  any 
other  considerations  affecting  tbe  case,  whether 
such  lower  charge  or  difference  in  treatment  is 
necessary  for  the  purpose  of  securing  in  the 
interests  of  the  public  the  traffic  in  respect  of 
which  it  is  made."  We  have  already  answered 
that  question  in  the  affirmative.  Then,  secondly, 
"  whether  the  inequality  cannot  be  removed 
without  unduly  reducing  tbe  rates  charged  to  the 
complainant."  In  our  view,  inasmuch  as  the 
shipment  rates  cannot  practically  be  raised,  and 
the  only  alternative  is  to  lower  the  works  rate,  we 
cannot  grant  the  relief  asked,  because  it  appears 
to  us  that  the  works  rate  is  already  as  low  as  it 
can  reasonably  be  made.  Apparently  it  is  quite 
as  low  as  any  rate  in  the  United  Kingdom  for 
similar  distances;  and  we  do  not  see  our  way  to 
reducing  those  rates  further,  because  we  think  it 
would  not  be  fair  to  the  railway  company  to 
oblige  them  tc  charge  the  applicants  less.  We 
should  add.  although  this  forms  no  part  of  the 
grounde  of  our  decision,  that  the  loss  to  the 
applicants  by  reason  of  their  being  charged  the 
works  rate  instead  of  the  shipment  rate,  is  not  of 
a  Berious  kind.  Assuming  that  2d.  ought  to  be 
taken  off  tbe  6d.  in  respect  of  tbe  difference  of 
running  costs  between  the  two  kinds  of  traffic 
4d.  on  12,000  tons  would  be  an  annual  loss  of  200i . 
That  on  an  out-turn  of  530,000*.  is  about  Qd.  in 
100*.  At  any  rate,  it  is  something  very  small,  and 
it  ean  hardly  appreciably  affect  the  applicants' 
traffic.  For  these  reasons  we  think  that  the 
application  must  be  dismissed. 

Sir  Frederick  Peel  and  Yiscount  Cobham 
concurred. 

Application  dismissed. 

Solicitors  for  the  applicants,  Biddell  and  Co., 
for  Vachell  and  Co.,  Cardiff. 

Solicitors  for  the  respondents,  WiUiamton,  Hill, 
and  Co.,  for  Inyledew  and  8on$,  Cardiff. 
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%om  of  iortw. 

Feb.  8,  9,  and  May  10. 
(Before   the  Lord  Chancellor  (H&lsbury), 
Lords  Macnaohten  and  Lindley.)  (a) 

WlNANS  AND  ANOTHER  V.  AtTORNEY- 

General.  (b) 

ON  APPEAL  FROM  THE   COURT    OF    APPEAL  IN 
ENGLAND. 

Domicil— Renunciation  of  domicil  of  origin— 
Evidence — Burden  of  proof. 

Trie  onus  of  proving  that  a  domicil  hat  been  choten 
in  subttitution  for  the  domicil  of  origin  lice 
upon  the  party  asterting  that  the  domicil  of 
origin  has  been  lost. 

W.,  whose  domicil  of  origin  was  in  A  merica,  left 
America  in  1850  and  resided  in  Russia,  for 
business  purposes,  for  twenty  yean,  visiting 
England  in  the  winter  to  avoid  the  Russian 
climate.  In  1870  he  came  to  reside  in  England, 
but  up  to  1883  visitt d  Russia  yearly  for  business 
purposes.  Prom  1883  up  to  his  death  in  1897 
Tie  resided  in  England.  He  retained  a  large 
interest  in  property  in  America,  and  always 
described  himself  as  an  American  citizen,  and 
spoke  frequently  of  his  intention  of  returning 
to  America  to  dcvelopc  his  property  in  that 
country.  While  in  England  he  lived  in  various 
houses  taken  on  short  leases.     His  will  was 

C roved  in  England,  and  the  Crown  claimed 
gacy  duty  on  his  estate,  which  was  very  large. 
Held  (reverting  the  judgment  of  the  court  below). 
Lord  Lindley  dissenting,  that  the  Crown  had 
failed  to  discharge  the  onus,  which  was  upon 
them,  of  proving  that  W.  had  a  fixed  and  settled 
purpose  of  renouncing  hit  domicil  of  origin, 
ana  that  the  claim  for  legacy  duty  failed. 

Appeal  from  a  judgment  of  the  Court  of  Appeal 
(Collins,  M.R.,  Stirling  and  Mathew,  L.JJ.), 
reported  85  L.  T.  Rep.  508,  who  had  affirmed  a 
judgment  of  the  Queen's  Bench  Division 
(Kennedy  and  Phillimore,  JJ.),  reported  83  L.  T. 
Hep.  634,  upon  an  information  by  the  Attorney- 
General  on  behalf  of  the  Crown  to  recover 
legacy  duty  payable  in  respect  of  the  estate  of 
William  Louis  Winans.  who  died  on  the  22nd 
June  1897.  The  question  was  whether  or  not 
he  was  domiciled  in  this  country. 

The  action  waa  commenced  by  information  by 
the  Attorney-General,  on  behalf  of  the  Crown, 
claiming  legacy  duty  at  10  per  cent,  on  an 
annuity  of  20002.  bequeathed  by  the  testator  to 
bis  sister-in-law,  Ellen  de  la  Rue.  or  her  assigns 
during  her  life  for  her  separate  UBe. 

The  courts  below  decided  in  favour  of  the 
Crown. 

The  main  facts  admitted  or  proved  were  as 
follows:  W.  L.  Winans  was  born  in  1823  in  the 
State  of  New  Jersey,  in  America,  where  his 
father,  Ko<sa  Winans,  was  then  domiciled.  When 
he  was  about  three  years  old  his  father  left  New 
Jersey  with  his  family  and  settled  at  Baltimore, 
in  the  State  of  Maryland,  carrying  on  busi- 
ness as  a  contractor ;  and  he  became  a  partner 
with  his  father,  and  lived  in  his  father's  house 
until  he  went  to  Russia  in  1850.   He  went  to 

(a)  Lord  Sband  wh  present  daring  the  argument, 
■but  died  before  their  Lor.iships  give  judgment. 
Reported  By  C.  E.  M4LDEH.  E»q..  B»rrl*t«r-»t-L»w. 


Russia  to  carry  out  Government  contracts  for  the 
making  of  railways  there,  and  resided  in  Russia 
for  about  twenty  years,  during  part  of  the  time 
being  United  States  Consul  at  St.  Petersburg. 

In  1851  he  married,  at  St.  Petersburg,  the 
daughter  of  a  native  of  Guernsey,  by  whom  he 
had  two  sons,  the  appellants,  both  born  at  St 
Petersburg. 

In  1859  a  large  property  at  Ferry  Bar,  Balti- 
more, consisting  of  about  141  acres,  was  bought 
by  Thomas  Winans,  a  brother  of  the  testator, 
for  the  Winans  family,  two-fifths  of  the  purchase 
money  being  contributed  by  W.  L.  Winans. 

In  1859  W.  L.  Winans  had  suffered  from 
inflammation  of  the  lungs,  and  he  was  advised  that 
he  would  die  if  he  remained  in  Russia  during  the 
winter  and  that  he  had  better  winter  at  Brighton, 
in  England.  Accordingly  he  came  to  England ; 
and,  finding  that  the  climate  of  Brighton  suited 
him,  he  went  there  for  the  winter  on  account  of 
his  health,  but*  except  during  the  winter,  be  con- 
tinued to  live  in  Russia  until  the  year  1870.  He 
brought  his  family  with  him  in  the  winter  because 
he  wished  to  have  them  with  him,  and  also  that 
they  might  avoid  the  climate  of  Russia. 

In  1860  be  took  a  furnished  house,  No.  2, 
Chichester-terrace,  Brighton,  for  five  years, 
terminable  at  the  end  of  any  year  of  the  term ; 
and  in  or  about  the  same  year  he  took  the  adjoin- 
ing house,  No.  1,  Chichester-terrace,  for  twenty- 
one  years,  determinable  at  the  fifth,  seventh,  or 
fourteenth  years  of  the  term,  as  he  was  unable  to 
get  it  for  a  shorter  period.  He  used  these  houses 
For  the  winter. 

On  the  4th  May  1860  two- fifths  of  the  Ferry 
Bar  property  were  conveyed  to  the  testator  by 
Thomas  Winans. 

In  1865  Mr.  Winans  renewed  his  agreement  for 
No.  2,  Cbichester-terrace  for  ten  years,  deter- 
minable  at  the  end  of  any  year. 

In  or  about  1870  many  of  the  contracts 
with  the  Russian  Government  were  completed; 
and  after  that  year  until  the  year  1883  the 
testator  lived  in  Russia  for  about  two  months  in 
the  summer,  at  Kisaingen  for  two  or  three  months, 
and  in  Scotland,  London,  and  Brighton  for  the 
rest  of  the  year. 

In  1870  he  took  the  lease  of  a  mixed  shooting 
in  Scotland  for  the  purposes  of  sport  for  bioiBelf, 
the  appellants  (his  sons),  and  his  friends.  He 
af terwardB  took  leasee  of  deer  forests  in  Scotland 
for  short  terms,  but  did  not  himself  shoot. 

In  or  about  1886  the  appellants  gave  up  shooting 
in  Scotland,  and  in  1893  Mr.  W.  L.  Winans  ter- 
minated the  leases  of  the  greater  part  of  his 
shootings  in  Scotland,  and  in  1896  sublet  and 
assigned  the  remainder  of  them. 

In  1875  he  continued  to  occupy  No.  2,  Chi- 
chester-terrace as  tenant  from  year  to  year,  and 
did  so  till  his  death. 

In  1877  Ross  Winans,  his  father,  died;  and 
thereupon  the  Baltimore  business,  in  which  he  had 
i-etained  an  interest,  was  wound-up.  ^  In  1877  Mr. 
Winans  purchased  the  lease  of  No.  15,  Ken- 
sington Palace-gardens,  which  had  an  unexpired 
term  of  sixty-five  years. 

Before  buying  the  lease  he  made  special  in- 
quiries whether  be  could  dispose  of  it  at  any  time 
without  difficulty,  and  ascertained  that  he  could 
do  so. 

In  1892  he  ceased  to  reside  there,  and  expressed 
a  desire  to  get  rid  of  it. 
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In  1881  he  took  a  renewed  lease  of  No.  1, 
Chichester- terrace  for  twenty-one  years,  deter- 
minable at  the  fifth,  seventh,  or  fourteenth 
years. 

In  1S83  he  ceased  to  visit  Russia;  and  until 
1890  he  spent  two  or  three  months  at  Kissingen, 
in  Germany,  and  the  remainder  of  the  year  in 
Scotland.  Brighton,  and  London. 

In  1S85  be  bought  a  further  two-fifths  of  the 
Ferry  Bar  property  at  Baltimore,  leaving  one- 
fifth  outstanding  in  other  members  of  the 
family. 

Up  to  the  jear  1888  he  suffered  from  con- 
sumption, but  in  that  year  this  disease  was 
arrested,  although  the  lung  mischief  remained. 

In  1888  he  suffered  from  an  internal  affection, 
which  recurred  at  intervals,  and  gradually  broke 
down  his  health. 

In  1893  Mr.  Winans  ceased  to  visit  Kissingen . 
and  from  that  time  until  his  death  he  lived  in 
London,  Brighton,  or  in  the  country  in  England. 
He  had  for  many  years  been  interested  in  im- 
provements in  spindle-shaped  or  cigar-shaped 
ocean  steamers,  the  object  being  to  invent  a 
steamer  of  such  a  shape  that  she  would  be  very 
much  steadier  in  going  through  the  water  than 
steamers  of  the  usual  shape. 

Patents  in  connection  with  these  vessels  were 
first  taken  out  in  America  in  1858. 

Experiments  were  carried  out  by  the  testator  in 
conjunction  with  his  father  and  his  brother,  Thomas 
Winans ;  and  in  about  the  year  1877  he  was  left  the 
solo  active  person,  his  father  having  died  and  his 
brother  having  retired.  He  had  an  office  in 
London,  where  he  had  a  staff  of  draftsmen 
engaged  in  making  plans  and  designs  of  cigar 
ships,  and  in  181*3  he  applied  in  America  for  a 
prolongation  of  these  patents. 

In  the  affidavit  made  on  the  application  for  the 
prolongation  of  these  patents  he  described  him- 
self as  a  citizen  of  the  United  States  and  a 
native  of  the  city  of  Baltimore,  and  he  pointed 
out  the  advantages  which  would  accrue  to  the 
Government  and  people  of  the  United  States  at 
large  in  peace  and  war  from  the  construction  of 
a  fleet  of  ocean-going  vessels  for  Transatlantic 
passenger  traffic  to  sail  under  tbe  Hag  of  the 
United  States,  and  he  prayed  that,  in  the  interests 
of  justice  to  an  American  citizen,  Congress 
would  not  refuse  to  pass  the  Act  prayed  for. 

Mr.  Winans  expressed  the  intention  of  running 
a  line  of  cigar  ships  from  England  to  America, 
building  wharves  on  his  Ferry  Bar  property  for 
them  to  come  to,  and  of  going  to  America  by 
the  first  cigar  ship  which  crossed  the  Atlantic, 
building  a  house  on  the  property  at  Ferry  Bar, 
and  living  there  as  his  home  and  developing  the 
property.  His  state  of  health  would  have  made 
it  dangerous  for  him  to  go  back  in  an  ordinary 

Mr.  W.  L.  Winans  had  from  time  to  time 
acquired  the  greater  part  of  the  shares  in  the 
property  at  Ferry  Bar,  Baltimore.  He  always 
called  Baltimore  his  home,  and  in  1878  or  1880  he 
had  plans  prepared  of  a  large  house  to  be  built 
for  himself  to  live  in  on  the  property.  He  also 
had  plans  prepared  for  developing  the  property, 
and  informed  his  solicitor  that  the  property,  if 
developed,  would  be  worth  l,00U,lH)0i.  He  often 
expressed  his  intention  of  living  there  and 
developing  it  as  soon  as  he  could  cross  the 
Atlantic. 
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In  Feb.  1897  he  made  his  will,  which  was 
effective  as  a  testamentary  deposition  both  in 
the  United  States  of  America  and  in  England, 
and  he  described  himself  as  a  citizen  of  the  United 
States  of  America,  residing  at  Noe.  1  and  2, 
Chichester-terrace,  Brighton,  in  the  county  of 
Sussex. 

Shortly  before  his  death  he  had  entered  into  an 
agreement  to  buy  the  remaining  one-teuth  share 
in  the  property  at  Ferry  Bar,  Baltimore,  which  was 
the  only  outstanding  share  in  it.  His  political  sym- 
pathies were  always  strongly  American,  and  in 
many  documents  he  described  himself  as  a  citizen 
of  the  United  States  or  a  native  of  Baltimore,  but 
now  sojourning  in  the  City  of  London  or  in 
England,  as  the  case  might  be. 

Aiyuith,  K.C..  B.  M.  Bray,  K.C.,  Willoughby 
Williams,  and  Kenriek  appeared  for  the  appel- 
lants. 

The  Attorney-General  (Sir  B.  Finlay.  K.C.),  the 
Solicitor-General  (Sir  £.  Carson,  K.C.),  and 
Vaughan  Hawkins  for  the  respondent. 

In  addition  to  the  authorities  cited  in  the  judg- 
ments the  following  were  also  referred  to  in  the 
course  of  the  argument : 

Bodgton  v.  De  Beauehetne,  12  Moo.  P.  C.  285  : 

King  v.  Foxtrell,  3  Ch.  Div.  518  ; 

Attorney-Oeneral  v.  Kent,  31  L.  J.  391  Ex. ; 

Hotkine  v.  Matthew*,  8  Ds  G.  M.  A  G.  13. 

At  the  conclusion  of  the  arguments  their  Lord- 
ships took  time  to  consider  their  judgment. 

May  10.— Their  Lordships  gave  judgment  as 
follows  :— 

The  Lord  Chancellor    (Halsbury).  —  My 
Lords :  The  short  question  here  is  whether  Mr. 
Winans  was  at  the  time  of  his  death  domiciled  in 
this  country.    So  far  as  it  is  a  question  of  law  it 
is  simple  enough  to  state ;  but  when  the  law  has 
been  stated  a  difficult  and  complex  question  of  fact 
arises,  which  it  is  almost  always  very  hard  to 
solve.     Now,  the  law  is  plain  that  where  a 
domicil  of  origin  is  proved  it  lies  upon  the  person 
who  asserts  a  change  of  domicil  to  establish  it, 
and  it  is  necessary  to  prove  that  the  person 
who  is  alleged  to  have  changed  his  domicil  has 
fixed  and  determined  purpose  to  make  the  plac 
of  his  new  domicil  bis  permanent  home.  Althoug 
many  varieties  of  expression  have  been  used, 
believe  that  tbe  idea  of  domicil  may  be  quit 
adequately  expressed  by  the  phrase.  Was  th 
place  intended  to  be  the  permanent  home 
Now,  Mr.  Winans  was  an  American  citizen ;  he 
resided  in  Russia  for  some  time ;  be  had  various 
residences  in  England  and  great  sporting  leases 
in  Scotland.    He  married  in  St.  Petersburg  a 
Guernsey  lady.    He  had  property  in  the  United 
States,  and  he  originally  came  to  England  upon 
the  recommendation  of  his  medical  man.  He 
lived  a  very  long  time  in  England ;  and  if  I  were 
satisfied  tbat  he  intended  to  make  England  his 
pexmanent  home,  I  do  not  think  that  it  would 
make  any  difference  that  he  had  arrived  at  tbe 
determination  to  make  it  so  by  reason  of  the  state 
of  his  health,  as  to  which  he  was  very  solicitous. 
It  would  be  enough  that  for  obvious  reasons  he 
had  determined  to  make  England  his  permanent 
home ;    but  was  that  his  determination  !'  I 
confess  that  I  am  not  able  very  confidently  to 
answer  that  question  either  way.    I  have  been  in 
considerable  dsubt  when  I  view  his  whole  career 
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whether  he  ever  intended  finally  to  remain  here. 
He  had  invented  cigar-shaped  boats,  in  which  he 
took  a  deep  interest  as  inventor,  and  also  as  one 
who  meant  to  travel  back  to  his  own  country 
when  his  boats  succeeded.  It  may  be  that  your 
Lordships  do  not  think  that  he  waB  likely  to 
succeed;  but  it  may  be  confidently  asserted  that 
the  inventor  thoroughly  believed  that  he  would 
succeed.  It  is  true  that  great  reliance  might  be 
placed  upon  his  great  acquisition  of  sporting 
areas  in  Scotland,  but,  on  the  other  hand,  they 
were  acquired  by  him  rather  as  profit- making 
investments  than  because  he  himself  was  devoted 
to  sport;  but  even  in  this,  as  in  some  other 
parts  of  his  conduct,  it  is  difficult  to  say  that  a 
certain  inference  could  be  deduced  from  what  he 
did.  Being  a  man  of  enormous  wealth,  he  never 
made  a  home  for  himself  or  his  family  such  as 
one  would  have  expected  if  he  had  really  meant  to 
remain  permanently  in  England.  Like  all  ques- 
tions of  fact  dependent  upon  a  variety  of  smaller 
facts,  it  is  possible  to  treat  this  or  that  piece  of 
evidence  as  conclusive,  and  different  minds  will 
attribute  different  degrees  of  importance  to  the 
same  facts.  I  must  admit  that  I  have  regarded 
the  whole  history  of  Sir.  Winans'  life  differently 
at  different  stages  of  the  argument,  and  the  con- 
clusion to  which  I  have  come  is  that  I  cannot  say 
that  I  can  come  to  a  satisfactory  conclusion 
either  way;  but  then  the  law  relieves  me  from 
the  embarrassment  which  would  otherwise  con- 
demn me  to  the  solution  of  un  insoluble  problem, 
because  it  directs  me  in  my  present  state  of  mind 
to  consider  upon  whom  is  the  burden  of  proof. 
Undoubtedly  it  is  upon  the  Crown ;  and,  as  I 
have  said  that,  I  cannot  briug  myself  to  a 
conclusion  either  way  whether  Mr.  Winuna  did 
or  did  not  intend  to  change  his  domicil,  his 
domicil  of  origin  must  remain,  and  I  therefore 
am  of  opinion  that  the  judgment  of  the  Court  of 
Appeal  ought  to  be  reversed. 

Lord  Macnaohten. — My  Lords  :  There  is,  I 
think,  hardly  any  branch  of  law  which  has  been 
more  frequently  or  more  fully  discussed  in  this 
House  in  comparatively  modern  times  than  the  law 
of  domicil.  Difficulties  have  arisen,  and  difficulties 
must  arise  now  and  then,  in  coming  to  a  conclu- 
sion upon  the  facts  of  a  particular  case.  But 
those  difficulties,  as  Lord  Cottenham  said,  are 
"  much  diminished  by  keeping  steadily  in  view 
the  principle  which  ought  to  guidt  the  decision  as 
to  the  application  of  the  facts."  Domicil  of 
origin,  or,  as  it  is  sometimes  called,  perhaps  less 
accurately,  domicil  of  birth,  differs  from  domicil 
of  choice  mainly  in  this  :  that  its  character  is 
more  enduring,  its  hold  stronger  and  less  easily 
shaken  off.  In  Munro  v.  Munro  (1  Rob.  H.  of  L. 
ilJ-2 ;  7  CI.  &  F.  842)  Lord  Cotteuham  observed 
that  it  was  one  of  the  principles  adopted  not 
only  by  the  laws  of  England,  but  generally 
by  the  laws  of  other  countries,  "  that  the 
domicil  of  origin  must  prevail  until  the  party 
has  not  only  acquired  another,  but  has  mani- 
fested and  carried  into  execution  an  intention 
of  abandoning  his  former  domicil  and  acquiring 
another  as  his  sole  domicil.  .  .  .  Residence 
alone,"  he  adds,  "  has  no  effect  per  $e,  though, 
it  may  be  most  important  as  a  ground  from  which 
to  infer  intention.'  "  The  law,"  said  Lord  Cairns, 
L.C.,  in  Bell  v.  Kennedy  (L.  Rep.  1  H.  L.  Sc. 
3i.»7),  "  is  beyond  all  doubt  clear  with  regard  to 
the  domicd  of  birth  that  the  personal  status 
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indicated  by  that  term  clings  and  adheres  to  the 
subject  of  it  until  an  actual  change  is  made  by 
which  the  personal  status  of  another  domicil  is 
acquired."  The  onus  of  proving  that  a  domicil 
has  been  chosen  in  substitution  for  the  domicil 
of  origin  lies  upon  those  who  assert  that  the 
domicu  of  origin  has  been  lost.  "Residence  and 
domicil,"  as  Lord  Westbury  points  out,  "  are  two 
perfectly  distinct  things.  .  .  .  Although 
residence  may  be  some  small  prim-i  facie  proof  of 
domicil,  it  is  by  no  means  to  be  inferred  from  the 
fact  of  residence  that  domicil  results,  even 
although  you  do  not  find  that  the  party  had  any 
other  residence  in  existence  or  in  contemplation." 
Lord  Chelmsford's  opinion  was  that  "in  a 
competition  between  a  domicil  of  origin  and  an 
alleged  subsequently-acquired  domicil  there  may 
be  circumstances  to  show  that,  however  long  a 
residence  may  have  continued,  no  intention  of 
acquiring  a  domicil  may  have  existed  at  jury  one 
moment  during  the  whole  of  the  continuance  of 
such  residence.  The  question  in  such  a  case  is 
not  whether  there  is  evidence  of  an  intention  to 
retain  the  domicil  of  origin,  but  whether  it  is 
proved  that  there  was  an  intention  to  acquire 
another  domicil."  Such  an  intention,  I  think,  is 
not  to  be  inferred  from  an  attitude  of  indifference 
or  a  disinclination  to  move  increasing  with  in- 
creasing years,  least  of  all  from  the  absence  of 
any  manifestation  of  intention  one  way  or  the 
other.  It  must  be,  to  quote  Lord  Westbury  again, 
a  "  fixed  and  settled  purpose."  "  And,"  says  his 
Lordship,  "  unless  you  are  able  to  show  that  with 

Srfeot  clearness  and  satisfaction  to  yourselves,  it 
Hows  that  a  domicil  of  origin  continues."  So 
heavy  is  the  burden  cast  upon  those  who  seek  to 
show  that  the  domicil  of  origin  has  been  super- 
seded by  a  domicil  of  choice.  And  rightly,  I 
think.  A  change  of  domicil  is  a  serious  matter — 
serious  enough  when  the  competition  is  between 
two  domicils  both  within  the  ambit  of  one  and 
the  same  kingdom  or  country ,  more  serious  still 
when  one  of  the  two  is  altogether  foreign.  The 
change  may  involve  far-reaching  consequences  in 
regard  to  succession  and  distribution  and  other 
things  which  depend  on  domicil.  To  the  same 
effect  was  the  inquiry  which  Lord  Cairns  pro- 
posed for  the  consideration  of  the  House  in  Bell 
v.  Kennedy.  It  was  this — whether  the  person 
whose  domicil  was  in  question  had  "  determined  " 
to  make,  and  had  in  fact  made,  the  alleged 
domicil  of  choice  *'  his  home  with  the  intention  of 
establishing  himself  and  his  family  there  and 
ending  his  days  in  that  country."  In  a  later 
case  {Douglat  v.  Dougla$,  25  L.  T.  Rep.  530 ;  L. 
Rep.  12  Eq.  617)  wnich  came  before  WickenB. 
V.C,  who  was  an  excellent  lawyer,  and,  owing  to 
the  official  position  which  he  long  held,  pecu- 
liarly convetsint  with  cases  of  this  sort,  all 
the  authorities  were  reviewed.  The  competition 
there  was  between  a  Scotch  domicil  of  origin 
and  an  alleged  English  domicil  of  choice.  The 
learned  Vice-Chancellor  thought  the  case  "  a 
peculiar  and  difficult  one."  He  put  the  question 
in  this  way :  "  What  .  .  .  has  to  here 
considered,"  he  said,  "  is  whether  the  testator 
.  .  .  ever  actually  declared  a  final  and  delibe- 
rate intention  of  settling  in  England  or  whether 
his  conduct  and  declarations  lead  to  the  belief 
that  he  would  have  declared  such  an  intention  if 
the  necessity  of  making  the  election  between  the 
countries  had  arisen."    If  the  authorities  which 
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I  have  cited  are  still  law,  the  question  which 
your  Lordships  have  to  consider  mast,  I  think, 
be  this — Has  it  been  proved  "  with  perfect  clear- 
ness and  satisfaction  to  yourselves"  that  Mr. 
Winans  had  at  the  time  of  his  death  formed  a 
"  fixed  and  settled  purpose  "—a  "  determination," 
"  a  final  and  deliberate  intention " — to  abandon 
his  American  domicil  and  settle  in  England? 
Considering  the  amount  of  Mr.  Winans'  fortune, 
which  was  between  two  and  three  millions  in 
marketable  securities,  and  the  length  of  his  resi- 
dence in  this  country,  it  is  somewhat  singular 
that  the  evidence  offered  on  the  question  before 
your  Lordships  should  be  so  meagre.  There  isnot  a 
single  letter  written  by  or  to  him,  ora  memorandum 
or  note  of  any  sort  made  by  him,  which  bears 
directly  on  the  point.  There  is  nothing  but  long- 
continued  residence  in  England  on  the  one  hand 
and  some  oral  declarations  and  some  words  in  some 
legal  documents  on  the  other.  There  is  nothing 
else  except  such  inference  as  may  be  drawn  from 
a  consideration  of  Mr.  Winans'  character  and  dis- 
position, the  life  he  led  here,  and  the  objects  which 
be  seems  to  have  had  most  at  heart.  The  principal 
events  in  Mr.  Winans'  life  may  be  stated  briefly. 
He  was  born  in  the  United  States  in  1823.  He  lived 
there  till  1850,residingat  Baltimore  with  his  father, 
a  railway  contractor,  and  employed  in  his  father's 
business.  Mr.  Winans'  eldest  son,  Walter,  who  was 
examined  in  this  case,  says  that  when  he  spoke 
of  Baltimore  he  always  called  it  "home.*  In 
1850  Mr.  WinanB  went  to  Russia.  He  was 
employed  by  the  Russian  Government,  as  his 
father  had  been,  in  equipping  railways  there  on 
the  American  system.  During  the  Crimean  War 
he  rendered  assistance  to  the  Russian  Govern- 
ment in  the  construction  and  equipment  of  gun. 
boats  to  be  used  against  the  enemy — England 
»ud  England's  ally.  In  Russia  he  married  a 
Guernsey  lady,  the  daughter  of  a  gentleman  also 
employed  by  the  Russian  Government.  He  had 
two  sons  by  her.  In  1859  his  health  broke  down. 
There  were  symptoms  of  consumption,  and  he 
was  warned  by  his  doctor  that  another  winter  in 
Russia  would  probably  be  fatal.  He  was  advised 
to  winter  in  Brighton  in  England.  Very  reluc- 
tantly, under  medical  orders,  he  left  St.  Peters- 
burg and  spent  the  winter  in  an  hotel  at  Brighton, 
returning  to  Russia  when  the  winter  was  over. 
In  1800  he  took  a  furnished  house  in  Brighton, 
No.  2,  Chichester-terrace,  for  a  term  of  five  years, 
determinable  at  the  end  of  any  year.  He  also 
took  the  next  house,  No.  1,  for  a  term  of  twenty- 
one  years,  determinable  at  the  fifth,  seventh,  or 
fourteenth  year.  He  connected  the  two  houses 
structurally.  He  held  both  these  houses  at  the 
time  of  hiB  death— the  furnished  hoaso.  No.  2,  as 
tenant  from  year  to  year,  and  No.  1  on  a  tenancy 
similar  to  that  on  which  it  was  originally  taken. 
From  I860  down  to  1870  or  1871  he  used  to 
spend  the  winter  at  Brighton  and  about  eight 
months  of  the  year  in  Russia.  In  1870  he  gave 
up  bis  house  in  St.  Petersburg,  and  took  a  lease 
of  some  shooting  in  Scotland,  apparently  for  the 
sake  of  bis  sons,  for  he  shot  very  little  himself. 
From  1871  to  1883  he  spent  about  two  months  in 
Russia,  two  or  three  months  in  Kissingen,  in 
(.Germany,  and  the  rest  of  the  year  in  Brighton, 
Scotland,  or  London.  In  1883  he  ceased  to  visit 
Russia,  thenceforward  dividing  his  time  between 
Kissingen,  Brighton,  London,  and  Scotland.  This 
nicde  of  life  continued  until  1893.  Aftar  that  date 
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he  spent  the  whole  year  in  England — in  London, 
Brighton,  and  the  country.  He  never  bought  an 
estate  in  England  for  himself  or  for  either  of  his 
sons.  As  far  as  he  was  concerned  "  he  preferred 
living  in  furnished  houses  or  hotels,"  so  his  son 
says.  Two  events  in  his  life  referred  to  in  the 
argument  have,  I  think,  no  faring  on  the  ques- 
tion before  your  Lordships.  In  1877,  to  please  his 
wife,  be  bought  the  Crown  lease  of  a  house  in 
Palace-gardens.  But  be  never  lived  there  until 
after  1892.  It  was  shut  up,  and  he  tried-'to 
dispose  of  it.  When  he  bought  the  lease  he 
seems  to  have  made  particular  inquiries  in  order 
to  ascertain  whether  there  was  anything  in  the 
conditions  of  the  lease  which  might  prevent  his 

fmrting  with  it  at  any  time  he  pleased.  He  never 
iked  to  "  hamper  "  himself.  Any  prudent  person 
would  probably  have  done  the  same.  Then  there 
was  his  unfortunate  experiment  in  the  manage- 
ment and  improvement  of  deer  forests  in  Scot- 
land. He  took  vast  tracts  of  forest,  not,  perhaps, 
altogether  for  sporting  purposes,  as  sport  is 
understood  in  this  country.  After  a  time  he 
inclosed  the  ground  with  miles  of  fencing  to  prevent 
the  deer  from  straying.  He  had  a  notion  that  the 
value  of  the  forest  for  letting  purposes  would  be 
much  increased  by  stopping  s booting  for  some 
years  and  allowing  the  stags  a  longer  term  of 
undisturbed  life.  However,  he  got  into  trouble 
with  the  crofters  and  with  his  lessors,  and  he 
became  rather  unpopular,  both  with  those  by 
whom  deer-stalking  is  highly  eeteemed  and  those 
to  whom  deer  forests  are  an  abomination.  He 
thought,  too,  that  be  had  rather  wasted  money 
on  the  shootings — so  he  gave  up  his  experiment, 
and  be  seems  to  have  got  rid  of  all  the  Scotch 
shootings  before  his  death.  In  the  dearth  of 
evidence  by  written  or  oral  declaration  as  to  Mr. 
Winans'  intentions,  it  teems  to  me  to  be  impor- 
tant to  consider  what  manner  of  man  he  was, 
what  were  the  main  objects  of  his  existence  and 
what  sort  of  life  he  lived  in  this  country.  I 
think  that  there  is  a  good  deal  of  force  in  some 
observations  that  were  made  both  by  Lord  Cran- 
worth  and  Lord  Wensleydale  in  the  case  of 
Whicker  v.  Hume  (7  H.  L.  C.  124)  to  the  effect 
that  in  these  days,  when  the  tendency  of  the 
educated  and  leisured  classes  is  to  become  cosmo- 
politan—if  I  may  use  the  word — you  must  look 
very  narrowly  into  the  nature  of  a  residence 
suggested  as  a  domicil  of  choice  before  you 
deprive  a  man  of  his  native  domicil.  Mr. 
Winans  was  a  person  of  considerable  ability 
and  of  singular  tenacity  of  purpose,  self-centred 
and  strangely  uncommunicative.  He  was  not 
interested  in  many  things,  but  whatever  he  did 
he  did,  as  his  son  says,  thoroughly.  He  became 
completely  absorbed  in  a  scheme  when  he  took  it 
up.  At  the  same  time  he  lived  a  very  retired— 
almost  a  secluded — life.  He  took  no  part  in 
general  or  municipal  politics.  He  rarely  went 
into  society.  He  had  no  intimate  friends,  if, 
indeed,  he  had  any  friends  at  all,  in  this  country. 
There  is  no  evidence  that  he  was  interested  in 
any  charity  or  charitable  or  philanthropic  institu- 
tion in  England.  Although  he  was  on  affec- 
tionate terms  with  his  two  sons  he  never  let  them 
into  his  secrets.  "  He  always  worked  his  business 
himself,"  his  son  says,  "and  never  brought  us 
into  the  business  affairs  in  any  way."  And 
although  at  odd  times  he  mentioned  his  property  in 
America,  he  never  allowed  even  bis  eldest  son  "  to 
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understand  much  about  it."  Mr.  Winans  bad 
three  objects  in  life.  HiB  first  object  was  bis 
health.  He  nursed  and  tended  it  with  wonderful 
devotion.  He  took  his  temperature  several  times 
a  day.  He  had  regular  times  for  taking  his  tem- 
perature and  regular  times  for  taking  his  various 
waters  and  medicines.  Besides  the  care  of  his 
health  there  were  two  other  objects  which 
engrossed  his  thoughts.  The  first  was  the  con. 
struction  of  spindle-shaped  vessels  commonly 
called  cigar  ships.  This  form  of  vessel  was,  as 
Mr.  WinanB  asserted,  an  invention  of  the  Winans 
family.  Many  patents  were  taken  out  for  it  both 
in  England  and  in  America.  It  was  asserted  that 
vessels  of  this  type  would  be  able  to  cross  the 
Atlantic  without  pitching  or  rolling.  In  an  appli- 
cation to  Congress  in  the  year  1892  Mr.  Winans 
represented  himself  as  attached  heart  and  soul  to 
his  country  and  asked  for  protection  for  a  long 
term  ot  years  in  consideration  of  the  great  expen- 
diture which  he  and  bis  family  had  incurred  in  per- 
fecting the  invention,  and  the  vast  benefits  that 
would  result  from  it  to  the  people  of  the  United 
States.  Mr.  Winans  declared  his  confident 
expectation  that  a  fleet  of  spindle-shaped  vessels 
subsidised  by  Congress  would  restore  to  America 
the  carrying  trade  which  had  fallen  into  the 
hands  of  England  and  other  foreign  nations, 
Bee  are  to  America  the  command  of  the  sea,  and 
make  it  impossible  for  Great  Britain  to  maintain 
war  again 8 1  the  United  States.  Such  a  fleet  as 
h»  described  iti  his  application  could,  he  said, 
"  meet  war  vessels  in  open  sea  near  the  European 
side  and  destroy  one  vessel  after  another,  so  that 
none  of  them  would  be  able  to  reach  our  shores." 
In  the  development  of  his  invention  Mr. 
Winans  stated  that  he  bad  incurred  an  expense 
equal  to  nearly  4,000,000  dollars.  Mr. Winans's con- 
fidence in  this  project  remained  unshaken  to  the 
end  of  his  life,  and  he  kept  an  office  in  Beaufort- 
gardens  where  a  staff  of  engineers  and  drafts- 
men were  engaged  in  working  out  the  problem. 
There  was  another  scheme  which  Mr.  Winans 
hoped  to  develop  and  work  in  connection  with  his 
fleet  of  spindle-shaped  vessels.  In  1859  a  pro- 
perty in  Baltimore,  about  200  acres  in  extent, 
called  Ferry  Bar,  was  purchased  on  behalf  of  the 
Winans  family  originally  for  the  purpose  of  being 
used,  as  Mr.  Winans  states  in  a  letter  of  the  31st 
Jan.  1882,  "for  the  service  of  the  sea-going 
steamers  of  the  spindle-shaped  form."  The 
scheme  was  that  the  water  frontage  should  be 
used  for  wharves  and  docks,  while  a  portion  of 
the  property  should  be  laid  out  for  the  building 
of  nrs£clas4  houses  as  a  sort  of  Belgravia. 
There  Mr.  Winans  intended  to  build  a  big  house 
for  himself  and  control  the  undertaking,  which 
would  make  the  property,  he  thought,  when 
developed,  worth  one  million  sterling.  Nothing 
practical  came  of  this  scheme  because  the  family 
could  not  agree  among  themselves  as  to  how  the 

Sroperty  was  to  be  developed.  So  Mr.  Winans 
etermined  to  wait  until  he  could  get  the  whole 
into  bis  own  bands.  Then  be  would  develop  the 
property  himself  in  his  own  way  and  according  to 
his  own  ideas.  He  did  not  succeed  in  acquiring 
the  entire  interest  until  just  before  his  death.  At 
the  date  of  his  death,  his  son  says,  "  be  was 
working  night  and  day  on  it."  I  find  that  in  the 
conveyances  of  the  last  portion  of  the  Ferry  Bar 
property,  which  were  prepared  just  before  his 
death,  and  are  dated  the  16th  June  1897,  Mr. 
Vol.  XC,  2334 .• 


Winans  is  described  as  "of  city  of  Baltimore, 
but  now  sojourning  in  the  City  of  London, 
England."  Of  course,  to  us  these  schemes  of  Mr. 
Winans'  appear  wild,  visionary,  and  chimerical. 
But  I  have  no  doubt  that  to  a  man  like  Mr. 
Winans,  wholly  wrapt  up  in  himself,  they  were 
very  real.  They  were  the  dream  of  bis  life.  For 
forty  years  be  kept  them  steadily  in  view.  And 
one  was  anti-English  and  the  other  wholly 
American.  It  was  in  connection  with  these 
schemes  that  the  latest  and  clearest  declaration 
of  intention  was  made  by  Mr.  Winans.  Mr.  H. 
Montague  Williams,  who  was  his  solicitor  at 
Brighton,  says  that  about  two  years  before  his 
death,  a  time  which  in  cross  examination  be  fixed 
in  the  winter  of  1895  or  beginniog  of  1896,  Mr. 
Winans  entered  into  rather  a  lengthy  disquisi- 
tion about  the  Ferry  Bar  property.  Mr.  Winans 
told  him  that  he  was  making  arrangements  for 
buying  the  remaining  shares  in  it — that  a  good 
deal  of  it  belonged  to  him,  and  that  he  intended 
when  he  bad  done  that  to  go  out  to  America  and 
live  in  Baltimore  and  develop  the  estate  there 
himself.  Mr.  Williams  says  ne  remembars  Mr. 
Winans  particularly  saying,  "  If  I  do  that  it  will 
be  worth  a  million  pounds,"  and  he  adds  "the 
decided  way  in  which  he  said  '  I  shall  go  out  to 
Baltimore '  (or  words  to  that  effect)  stru.  k  me  at 
the  time."  The  only  other  circumstance  to  be 
mentioned  is  that  in  his  will,  dated  the  4th  Feb. 
\Si)7.  Mr.  Winans  describes  himself  as  a  "  citizen 
of  the  United  States  of  America."  It  was  argued 
on  behalf  of  the  Crown  that  although  Mr. 
Winans  may  have  been  prevented  by  the  state  of 
his  health  from  returning  to  America  when  he 
left  Russia,  tvnd  although  he  could  not  have 
safely  attempted  the  voyage  in  the  latter  years 
of  his  life,  yet  there  was  a  time  in  which  he 
might  have  ventured  to  cross  the  Atlantic  in  an 
ordinary  liner.  The  obvious  answer  is  that  at 
that  time,  when  divided  counsels  and  family  dis- 
agreements prevented  the  development  of  the 
Ferry  Bar  property,  he  had  no  object  in  going  to 
Baltimore.  Then  it  was  said  that  the  length  of 
time  during  which  Mr.  Winans  resided  in  this 
country  leads  to  the  inference  that  be  must  have 
become  content  to  make  this  country  his  home. 
Length  of  time,  is,  of  course,  a  very  important 
element  in  questions  of  domicil.  An  unconscious 
change  mar  come  over  a  man's  mind.  If  the 
man  goes  about  and  mixes  in  society  that  is  not 
an  improbable  result.  But  in  the  case  of  a 
person  like  Mr.  Winans,  who  kept  himself  to 
himself  and  had  little  or  no  intercourse  with  his 
fellow  men,  it  seems  to  me  that  at  the  end  of  any 
space  of  time,  however  long,  his  mind  would  pro- 
bably be  in  the  state  in  which  it  was  at  the 
beginning.  When  he  came  to  this  country  he  was  a 
sojourner  and  a  stranger,  and  he  was,  1  think,  a 
sojourner  and  a  stranger  in  it  wten  he  died.  On 
the  whole.  1  am  unable  to  come  to  the  conclusion 
that  Mr.  Winans  ever  formed  a  fixed  and  settled 
purpose  of  abandoning  his  American  domicil  and 
nettling  finally  in  England.  I  think  that  up  to 
the  very  last  ne  had  an  expectation  or  hope  of 
returning  to  America  and  seeing  bis  grand 
schemes  inaugurated.  To  take  the  test  proposed 
by  Wickens,  V.C  , "  if  the  question  had  arisen  in  a 
form  requiring  a  deliberate  or  solemn  determina- 
tion," I  have  no  doubt  that  Mr.  Winans,  who 
was,  as  his  son  says,  "  entirely  American  in  all 
his  ideas  and  sympathies*  would  have  answered 
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it  in  favour  of  America.  I  am,  therefore,  of 
opinion  that  the  Crown  has  not  discharged  the 
onua  cast  upon  it,  and  I  think  that  the  order 
appealed  from  ought  to  be  reversed. 

Lord  Lindley  (after  going  through  the  facte 
as  set  out  above,  his  Lordship  continued  as  fol- 
lows:)—My  Lords:  I  take  it  to  be  clearly  settled. 
>>y  the  Lauderdale  Peerage  case  (10  App.  Cas.  692). 
Ldny  v.  Vdny  (L.  Rep.  1  H.  L.  Sc.  Ml),  and  Bell 
v.  Kennedy  (lb.  307)  that  the  burden  of  proof  in 
all  inquiries  of  this  nature  lies  upon  those  who 
assert  that  a  domicil  of  origin  has  been  lost,  and 
that  some  other  domicil    has  been  acquired. 
Further,  I  take  it  to  be  clearly  settled  that  no 
person  who  is  am  juris  can  change  his  domicil 
without  a  physical  change  of  place  coupled  with 
an  intention  to  adopt  the  place  to  which  he  goeB 
as  his  home  or  fired  abode  or  permanent  residence, 
whichever  expression  may  be  preferred.    If  a 
change  of  residence  is  proved,  the  intention  neces- 
sary to  establish  a  change  of  domicil  is  an  inten- 
tion to  adopt  the  second  residence  as  home,  or,  in 
other  words,  an  intention  to  remain  without  any 
intention  of  further  change  except  possibly  for 
some  temporary  purpose :  (see  Story's  Conflict  of 
Laws,  s.  43.  and  Be  Craignish,  67  L.  T.  Rep.  689 ; 
(1892)  3  Ch.  180 ;  Attorney-General  v.  Pottinger, 
4  L.  T.  Rep.  368;  CE4N.  733 ;  and  Douglas  v. 
Douglat  (25  L.  T.  Rep.  530;  L.  Rep.  12  Eq.  617). 
The  change  of  residence  here  is  plain  enough,  and 
need  not  be  enlarged  u  pon.  The  difficulty  io  about 
the  intention  of  Mr.  Winans  with  reference  to  the 
change.  The  exact  time  when  he  made  up  his  mind 
to  settle  here  cannot  be  ascertained.  There  is  no 
document  or  conversation  which  enables  any  one 
to  fix  the  date.   But  it  by  no  means  follows  that 
when  he  died  it  cannot  be  inferred  that  he  must 
have  abandoned  all  thoughts  of  going  back  to 
America  and  settling  there,  and  have  gradually 
become  content  to  make  his  home  in  this  country 
without  contemplating  any  further  change.  U 
this  can  \>e  established,  a  change  of  domicil  will 
be  the  legal  result :  {Haldane  v.  Eckford,  21  L.  T. 
Rep.  87 ;  L.  Rep.  8  Eq.  631 ;  Douglat  v.  Douglas, 
ubi  tup.).    An  intention  to  change  nationality,  to 
cease  to  be  an  American  and  to  become  an  Eng. 
lisliman,  was  said  to  be  necessary  in  Moorhouse  v. 
Lord  (8  L.  T.  Rep.  212;  10  H.  L.  C.  272);  but 
that  view  was  decided  to  be  incorrect  in  Vdny  v. 
Udny  (L.  Rep.  1  H.  L.  Sc.  441).   Intention  may 
be  inferred  from  conduct,  and  there  are  cases  in 
which  domicil  has  been  changed,  notwithstanding 
a  clear  statement  that  no  change  of  domicil 
was  intended  :  (see  lie  Steer,  3  H.  i  N.  594;  and 
per  Wickens,  V.C.  in  Douglas  v.  Douglat,  ubi 
tup.).   An  expressed  intention  to  return  for  a 
temporary  purpose,  or  in  some  possible  event 
which   never   happens,  will   not  prevail  over 
a  clear  inference  from  other  circumstances  of 
an  intention  to  remain:  (see  Attorney-General 
v.  Pottinger,  ubi  tup.,  per  Bramwell,  B. ;  Doueet 
v.  Geoghegan,  9  Ch.  Div.  441).  I  do  not  propose  to 
refer  at  length  to  the  details  of  Mr.  Winans'  life. 
They  were  elaborately  brought  to  your  Lordships' 
attention  by  counsel.   There  is  no  real  contro- 
versy about  the  facts.   The  question  is  what  in- 
ference ought  to  be  drawn  from  them.   Here  I 
have  the  misfortune  to  differ  from  my  noble  and 
learned  friends  who  have  just  addressed  the  House. 
I  hare  arrived  at  the  same  conclusion  as  that 
arrived  at  by  Kennedy  and  Phillimore,  JJ.  and  by 
the  Court  of  Appeal.  I  cannot  myself  draw  any 
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other  inference.  Where  was  his  home,  his  settled 
permanent  home  ?  He  had.one  and  only  one,  and 
that  one  was  in  this  country  ;  and  long  before  he 
died  I  am  satisfied  that  ne  had  given  up  all 
serious  idea  of  returning  to  his  native  country. 
He  was  an  American  citizen  permanently  settled 
in  this  country.  But  although  so  settled  he  was 
proud  of  his  nationality  and  had  no  intention  of 
changing  it.  He  may  at  one  time  have  looked 
back  on  Baltimore  as  his  possible  ultimate  home, 
but  he  had  ceased  to  do  so  long  before  he  died. 
In  1880  he  proposed  to  build  a  house  for  himself 
in  Baltimore,  but  this  came  to  nothing ;  and  none 
of  his  biter  schemes  for  developing  his  property 
there  were  carried  out  in  his  lifetime,  nor  did 
they  involve  any  change  of  residence  on  his  part. 
A  dim  hope  and  expectation  of  being  at  some 
time  able  to  return  to  America  when  he  had  suc- 
ceeded in  constructing  a  ship  to  his  liking,  which 
he  never  did,  is  spoken  to  by  his  6on  ;  but  when 
last  does  not  appear.   I  can  find  nothing  to  dis- 

Slace  the  only  inference  which  I  can  draw  from 
[r.  Winans'  conduct  for  the  last  twenty  or 
twenty-five  years  of  his  life.  In  my  opinion  the 
appeal  should  be  dismissed,  with  costs. 

Order  appealed  from  reverted.  Respondent  to- 
pay  to  the  appellants  their  costs  here  and 
in  the  courts  below. 
Solicitor  for  the  appellants,  E.  H.  Quicks,  for 
H.  Montague  Williams,  Brighton. 

Solicitor  for  the  respondent,  Sir  F.  C.  Gore, 
Solicitor  of  Inland  Revenue. 


Friday,  May  13. 

(Before  the  Lord  Chancellor  (Halsbury), 
Lords  Davet,  James  of  Hereford,  and 
Robertson.) 

Attorney-General  v.  Lord  Montagu,  (a) 

ON  APPEAL  FROM  THE  COCRT  OF  APPEAL  IN 
ENGLAND. 

lie  venue — Estate  duty — Mortgage  by  tenant  Jor 
life  and  remainderman— Indemnity  to  tenant 
for  life — Property  patting  on  death  of  tenant 
for  life— Finance  Act  1894  (57  Jt  58  Vict.  c.  30), 
ss.  1,  2,  7. 

The  tenant  for  life  of  settled  lands  joined  with  the 
remainderman  in  creating  a  mortgage  on  the 
lands. 

The  loan  secured  by  the  mortgage  was  entirely  for 
the  benefit  of  the  remainderman,  and  the  tenant 
for  life  did  not  covenant  to  pay  either  the  mort- 
gage debt  or  the  interest  on  it. 

By  an  indenture  of  even  date  with  the  mortgage, 
and  made  between  the  remainderman  and  the 
tenant  for  life,  the  former  covenanted  to  indem- 
nify  the  latter  against  any  lots  of  profits  of  the 
settled  lands,  and  against  any  expenses  or 
charges  in  respect  of  the  mortgage,  and  assigned 
certain  securities  and  charges  on  other  lands  as 
security  for  the  performance  of  such  covenants 
The  tenant  for  life  wat  in fact  kept  wholly  indem- 
nified during  her  life. 

Held  (reverting  the  judgment  of  the  court  below), 
that  on  the  death  of  the  tenant  for  life  the  estate 
duty  should  be  assessed  upon  the  whole  'vilue  of 
the  settled  lands,  and  not  upon  the  value  after 
deducting  the  amount  of  the  mortgage  debt. 

(a)  Reported  by  C.  E,  M A.LDI3,  Eiq.,  BurUWMrt-Uw. 
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Appeal  from  a  judgment  of  the  Court  of  Appeal 
(Williams.  Stirling,  and  Matbew,  L.  J  J.),  reported 
88  L.  T.  Rep.  120  ;  (1903)  1  K.  B.  483,  who  had 
reversed  a  judgment  of  Phillimore,  J.,  reported 
86  L.  T.  Rep.  57;  (1902)  1  K.  B.  429,  by  which  it 
was  declared  that  on  the  death  of  Charlotte  Anne 
Dowager  Duchess  of  Buccleoch  (which  happened 
on  the  28th  March  1895)  estate  duty  became  pay- 
able under  the  provisions  of  the  Finance  Act 
1894  upon  the  principal  value  of  the  Ditton 
estate  devised  by  the  will  of  Walter  Francis, 
Duke  of  Buccleuch,  without  deduction  of  a 
certain  mortgage  debt  of  27,000/. 

By  the  will,  dated  the  8th  Aug.  1883,  of  the 
Duke  of  Buccleuch  and  Qaeensberry  (who  died 
on  the  16th  April  1884)  the  testator's  Ditton 
estate  in  the  counties  of  Backs  and  Middlesex 
was  settled  to  the  use  of  the  testator's  wife  for 
life  without  impeachment  of  waste  (as  a  residence 
for  her  and  in  addition  to  all  other  provisions), 
and  from  and  after  ber  decease  to  the  use  of  the 
testator's  second  son,  the  respondent,  then  Lord 
Henry  John  Montagu  Douglas  Scott,  for  life, 
without  impeachment  of  waste,  with  remainder 
to  the  use  of  his  first  and  other  sons  successively 
in  tail  male,  with  divers  remainders  over. 

By  an  indenture  dated  the  28th  May  1888  the 
Ditton  estate  was  disentailed,  with  the  consent  of 
the  duchess  as  protector  of  the  settlement,  and  a 
joint  power  of  appointment  over  it  given  to  Lord 
Montagu  and  his  eldest  son,  John  Walter 
Edward  Douglas  Scott  Montagu. 

By  an  indenture  dated  the  29th  May  1888  and 
made  between  the  duchess  dowager  of  the  first 
part,  the  respondent  Lord  Montagu  of  the  second 
part,  the  said  J.  W.  E.  Douglas  Scott  Montagu  of 
the  third  part,  and  Gerald  Henry  Brabazon 
Poneonby,  John  Poyntz,  Earl  Spencer,  and 
Frederick  William  John,  MarquiB  of  Bristol 
(thereinafter  called  the  mortgagees),  of  the  fourth 
part.  Lord  Montagu  and  his  son,  in  consideration 
of  27,0001.  lent  to  them  by  the  mortgagees,  jointly 
and  severally  covenanted  with  the  mortgagees  to 
pay  to  them  on  the  29th  Nov.  then  next  the  sum 
of  27,0001.  with  interest  at  the  rate  of  41.  per  cent, 
per  annum ;  and  the  duchess  dowager,  as  tenant 
for  life  in  possession  under  the  will  of  the  late 
duke,  granted,  and  the  respondent  Lord  Montagu 
and  the  said  J.  W.  E.  Douglas  Scott  Montagu, 
in  exercise  of  the  joint  power  of  appointment 
given  to  them  over  the  fee  simple  in  remainder 
expectant  on  the  decease  of  the  duchesB  dowager 
by  the  indenture  of  the  28th  May  1888  appointed, 
the  Ditton  estate  to  the  use  of  the  mortgagees  in 
fee  simple,  subject  to  a  proviso  for  redemption  by 
the  respondent  Lord  Montagu  and  his  son,  on 
payment  of  the  moneys  due  thereunder,  and  Lord 
Montagu  and  his  son  covenanted  for  the  keeping 
in  repair  and  due  insurance  of  buildings  daring 
the  continuance  of  the  security. 

By  another  indenture,  also  dated  the  29th  May 
1888,  and  made  between  Lord  Montagu  of  the 
first  part,  J.  W.  E.  Douglas  Scott  Montagu  of  the 
second  part,  the  duchess  dowagei  of  the  third 
part,  and  William  Henry  Walter,  Duke  of 
Buccleuch,  and  Charles  Alexander,  Earl  of  Home 
(trustees),  of  the  fourth  part,  an  estate  called  the 
Clitheroe  estate,  in  the  county  of  Lancaster,  was 
charged  with  a  yearly  rentcharge  of  1500J.  in 
favour  of  the  duchess  dowager  to  keep  down  the 
interest  on  the  mortgage  debt  of  27,'Xhj/.,  or  on 
so  much  thereof  as  should  from  time  to  time  be 


owing  on  the  mortgage,  to  the  intent  that  the 
life  interest  of  the  duchess  dowager  in  the  Ditton 
estate  might  be  wholly  exonerated  therefrom. 

The  mortgage  for  27,0002.  was  created  wholly 
for  the  benefit  of  the  respondent  Lord  Montagu 
and  his  son,  and  the  dowager  duchess,  who  joined 


in  the  mortgage  only  as  a  surety,  was,  and  the 
Ditton  estate  during  her  life  was,  exonerated  and 
kept  wholly  indemnified  by  them  against  the 
mortgage)  and  all  claims  in  respect  thereof. 

The  interest  on  the  mortgage  debt  was  through- 
out paid  by  the  respondent  Lord  Montagu. 

The  dowager  duchess  died  on  the  28th  March 
1895. 

The  Crown  claimed  duty  on  the  whole  value  of 
the  Ditton  estate  free  from  the  mortgage  debt, 
but  the  respondent  contended  that  duty  could 
only  be  claimed  on  the  equity  of  redemption  after 
deduction  of  the  moneys  due  on  the  mortgage. 

Phillimore,  J.  decided  in  favour  of  the  Crown, 
but  his  decision  was  reversed  by  the  Court  of 
Appeal. 

The  Attorney.General  (Sir  R.  Finlay.  K.C.),  the 
Solicitor' General  (Sir  E.  Carson,  K.C.),  and 
Vaughnn  Hawking  appeared  for  the  appellant, 
and  argued  that  in  estimating  the  duty  payable 
the  mortgage  should  not  be  deducted  from  the 
value  of  the  estate,  for,  as  between  the  tenant  for 
life  and  the  remainderman  the  estate  must  be 
considered  as  unincumbered  as  she  enjoyed  the 
whole  of  the  life  estate  in  consequence  of  the 
indemnity.  The  court  below  decided  the  case  of 
the  authority  of  Lord  Cowley  v.  Cotnmisiioners 
of  Inland  Revenue  (80  L.  T.  Rep.  361 ;  (1899) 
A.  C.  198),  bnt  they  misapprehended  the  effect  of 
that  decision.  There  is  a  distinction  between  a 
sale  of  a  portion  of  the  property  and  the  creation 
of  a  charge.  This  is  a  cesser  of  interest  with;n 
sect.  2,  sub-sect.  1  (6)  of  the  Act,  and  the  value  is 
to  be  ascertained  under  sect.  7,  sub-sect.  7  (6). 
The  point  did  not  arise  in  Lord  Cowley's  case. 
If  the  tenant  for  life  had  parted  with  her  life 
interest  the  purchaser  would  have  been  entitled 
to  the  benefit  of  the  indemnity. 

DanehwerU,  K.C.  and  Austen-Cartmell,  for  the 
respondent,  contended  that  nothing  pasted  on  the 
death  of  the  tenant  for  life  but  the  equity  of 
redemption.  The  object  of  the  indemnity  was  to 
provide  against  the  case  of  the  mortgagees 
enforcing  their  security  by  foreclosure.  The 
tenant  for  life  was  mortgagor  in  possession,  and 
the  remainderman  got  nothing  but  the  property 
subject  to  the  mortgage. 

The  Attorney -General  in  reply. — This  arrange- 
ment for  an  indemnity  was  not  intended  as  com- 
pensation for  the  loss  of  any  part  of  the  life 
interest,  but  to  prevent  it  from  being  in  any  way 
affected. 

At  the  conclusion  of  the  arguments  their 
Lordships  gave  judgment  as  follows : 

The  Lord  Chancellor  (Halsbury).  —  My 
Lords :  In  this  case,  with  tbe  greatest  respect  for 
the  learned  judges  in  the  Court  of  Appeal,  I 
think  that  they  have  allowed  validity  to  be  given 
to  what  is  mere  form  and  not  substance,  and  with 
that  I  cannot  concur.  If  one  looks  at  the  whole 
arrangement,  it  seems  to  me  that  the  substance 
of  the  matter  was  this ;  not  that  there  should  be 
a  mere  contractual  relation  between  tbe  remainder- 
man and  the  lady  who  was  entitled  to  this  pro- 
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perty,  but  that  the  property  should  remain  hera 
as  between  those  two  persons,  and  that  she  should 
never  hare  one  farthing  less  than  she  was  entitled 
to,  being  secured  by  tbe  property  to  which  she 
was  entitled,  and  all  the  analogies  which  Mr. 
Danckwerts  has  endeavoured  to  put  before  your 
Lordships  seem  to  me  to  beside  the  question.  It 
may  be  that  the  same  deed  may  hare  a  legal 
operation  as  between  one  net  of  persons,  and  yet, 
as  between  other  parties  to  it,  the  real  substance 
of  the  transaction  may  be  such  that  it  cannot  be 
treated  as  if  it  had  its  fall  legal  operation.  That, 
I  think,  is  the  case  here.  As  between  the  duchess 
and  Lord  Montagu  there  never  was  tbe  relation 
which  is  insisted  upon  by  Mr.  Danckwerts.  It 
seems  to  me  that  Lord  Montagu,  wanting  to 
borrow  money,  gets  tbe  security  of  this  ladj's 
estate  which  enabled  him  to  borrow  tbe  money; 
but  the  parties  to  the  instrument  which  they 
executed  point  out  very  distinctly  that  the  effect 
of  it,  as  between  those  two  persons,  is  to  be  that 
tbe  duchess  is  to  be  entitled  for  tbe  rest  of  her 
life  to  retain  and  keep  that  which  she  then  bad— 
namely,  a  right  to  the  property  and  to  the  results 
of  tbe  property.  And  she  did  so;  she  paid 
nothing  in  the  way  of  interest  on  the  mortgage, 
and  she  received  the  rents  and  profits.  As 
between  those  two  persons,  looking  at  that  instru- 
ment, I  think  that  it  effected  nothing,  although 
it  afforded  security  to  tbe  persons  who  lent  the 
money.  But  the  notion  that  there  was  no 
liability  to  estate  duty  when  that  transaction 
came  to  an  end,  and  when  the  whole  of  what  she 
bad  goes  to  Lord  Montagu,  seems  to  me  to  he  a 
very  forced  construction  of  these  legal  instrti- 
ments,  which  were  effective  for  the  object  which 
they  were  designed  to  effect,  but  were  never 
intended  to  pats  tbe  estate  itself  out  of  the 
-dowager  duchess.  Under  those  circumstances, 
with  great  respect  for  tbe  Court  of  Appeal,  I  am 
-of  opinion  that  the  true  question  was  that  which 
was  put  by  Phillimore,  J.  He  said  that  what  she 
gave  up,  what  she  relinquished  by  ber  death,  was 
the  thing  that  she  enjoyed  during  her  lifetime. 
That  being  so,  it  seems  to  me  that  tbe  Crown  is 
perfectly  right  in  the  contention  which  has  been 
set  up.  I  therefore  move  your  Lordships  that  the 
judgment  be  reversed. 

Lord  Davby.— My  Lords :  I  am  of  the  same 
opinion.  I  adhere  to  everything  which  I  am 
reported  to  have  said  in  tbe  case  of  Lord  Cowley 
v.  Commi$$ioner$  of  Inland  Revenue  (ubi  «u«.),  and 
in  particular  to  the  passage  from  my  judgment 
on  which  the  Court  of  Appeal  founded  the  deci- 
sion which  they  have  given.  If  this  were  a  simple 
case  of  mortgage  by  a  tenant  for  life  and  a 
remaindermon,  or  by  successive  tenants  for  life 
and  the  ultimate  remaindermen,  I  think  that  the 
property  would  be  taken  out  of  the  settlement 
as  from  tbe  da'e  of  the  mortgage,  and,  on  the 
death  of  the  first  tenant  for  life,  the  estate  duty 
could  only  Declaimed  on  tbe  equity  of  redemption. 
But  there  appear  to  be  circumstances  in  the 
present  case  which  take  it  out  of  that  rule.  I  am 
not  prepared  to  say,  and  it  is  not  necessary  to 
express  an  opinion,  whether,  if  there  had  been  a 
mere  indemnity,  such,  indeed,  as  the  law  would 
imply  from  the  fact  of  the  mortgage  being  for 
the  benefit  of  the  remainderman,  if  there  were  a 
mere  personal  covenant  of  indemnity  to  the 
<lnche*s  (to  take  this  concrete  case),  by  Lord 
Montagu  and  bis  son,  I  am  cot  prepared  to  say 
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whether  that  would  be  sufficient  or  not ;  I  do  not 
say  that  it  would  not  be,  and  I  do  not  say  that  it 
would  be.  But  in  this  case  it  appears  to  me 
that  we  have  far  more  than  that.  We  have  what 
in  my  opinion  amounts  to  an  express  contract 
by  Lord  Montagu  and  Mr.  Montagu  with  the 
duchess  that  nnder  no  circumstances,  although 
she  had  at  their  request  joined  in  the  mortgage 
in  order  to  effect  a  mortgage  of  the  fee,  should 
she  be  ca'led  upon  to  pay  anything  out  of  the 
income  of  her  Ditton  property ;  and  provision 
was  made  that,  in  case  any  such  claim  were  made 
upon  her,  she  might  hare  recourse  to  another 
fund.  Another  fund  was  provided  out  of  which 
the  interest  should  be  obtained.  Tbe  arrange- 
ment between  the  parties  was,  in  fact  and  in 
truth,  that  tbe  duchess  should  continue  to  enjoy 
tbe  whole  income  of  the  Ditton  estate  discharged, 
as  between  them,  from  any  liability  by  reason  of 
ber  having  joined  in  the  mortgage.  What,  then, 
was  tbe  property  which  passed  on  the  death  of 
the  duchess  J*  First,  I  will  take  it  under  sect.  1. 
It  is  admitted  that  the  equity  of  redemption  at 
any  rate  passed — that  is  to  say,  the  property 
subject  to  tbe  mortgage.  Bat  did  tbe  residue  of 
the  property  pass  on  the  death  of  the  duchess  ? 
Now,  if  the  true  transaction  between  the  parties 
was  that  as  between  themselves  tbe  mortgage 
should  not  effectually  attach  to  tbe  estate  until  the 
death  of  the  duchess,  then  I  think  it  may  fairly  be 
said  that  the  whole  property  passed  under  sect.  I. 
But  supposing  that  not  to  be  so,  and  I  quite  admit 
that  there  is  a  little  technical  diffi  ulty  about 
it,  I  am  quite  satisfied  that  the  property  passed 
under  the  combined  operation  of  sect  I  and 
sect.  2.  As  regards  sect.  1,  the  equity  of  redemp- 
tion— that  is,  the  property  subject  to  tbe  incum- 
brance—passed  undoubtedly  under  sect.  I ;  but  as 
regards  sect.  2  it  appears  to  me  that  so  much  of 
the  income  of  tbe  Ditton  estate  as  represented  or 
was  equal  to  the  interest  on  the  mortgage  comes 
exactly  within  sect  2,  sub- sect.  1  (b).  If  I  am 
right  in  the  view  which  I  have  expressed  as  to 
the  effect  of  the  arrangement  between  tbe  parties, 
the  duchess  had  a  beneficial  interest,  notwith- 
standing tbe  mortgage,  in  the  whole  of  the  income, 
including  the  1080/.  a  year,  which  was  equivalent 
to  tbe  interest  on  the  mortgage.  She  had,  as 
between  ber  and  Lord  Montagu,  an  undoubted 
beneficial  interest  to  receive  and  to  retain,  without 
incumbrance  or  charge  npon  it,  that  portion  of 
the  income.  Sect  2.  sub-sect.  1  (6),  is  this: 
"  Property  in  which  the  deceased  or  any  other 
person  had  an  interest  ceasing  on  the  death  of 
the  deceased."  Now,  I  think  that  the  portion  of 
the  rents  which  was  equal  to  1030/.  a  year  was 

Erop'rty  in  which  the  duohesa  had  an  undoubted 
eneficial  interest  ceasing  on  her  death.  Then 
tbe  sub  section  says  that  the  property  is  to  be 
deemed  to  pass,  to  what  extent  ?  "  to  the  exteit 
to  wh:.ch  a  benefit  accrues  or  arises  by  the  cester 
of  such  interest."  Lord  Montagu  thereupon 
acquired  tbe  benefit  of  receiving  that  sum  of 
1080/.  a  year  for  the  purpose  of  discharging  his 
mortgage  interest.  He  was  under  liability  for 
the  interest  on  the  mortgage  during  tbe  duchess's 
lifetime  but  he  had  no  fund  out  of  which  to  pay 
it.  He  now  receives  a  fund  out  of  which  he  will  be 
enabled  to  discharge  the  interest  of  the  mortgage. 
In  my  opinion  that  is  "a  benefit  which  accrues 
or  arises  "  to  him.  The  property  represented  by 
that  1080/.  a  year,  if  it  did  not  pass  under  sect.  1, 
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is  to  be  deemed  to  pass  under  6ect.  2.  To  com- 
plete tbe  case  I  may  as  well  point  out  that  to 
determine  tbe  value  which  is  to  be  deemed  to 
pass  sect.  7.  sub-sect.  7  (6),  provides  that  "  if  the 
interest  extended  to  less  than  the  whole  income 
of  the  property,"  the  value  of  the  benefit  accruing 
shall  be  "  the  principal  value  of  an  addition  to 
the  property  equal  to  tbe  income  to  which  the 
interest  extended."  So  that  quacunque  via  I  am 
of  opinion  that,  whatever'  technical  difficulties 
there  may  be,  and  whatever  was  the  form  of  the 
conveyance  which  the  parties  employed  for  the 
purpose  of  carrying  out  the  transaction,  tbe 
Crown  is  entitled  to  say  that  the  whole  value  of 
tbe  Ditton  estate  either  passed  under  sect,  i,  or 
Bhould  be  deemed  to  have  passed  under  sect.  2. 
I  confess  that  if  there  were  any  difficulty  in  this 
view,  which  I  do  not  think  there  if,  I  should  have 
thought  it  quite  open  to  your  Lordships  to  say 
that  if  tbe  lOSOl.  a  year  is  to  be  a  charge  upon  the 
Clitberoe  annuity,  then  the  case  is  as  broad  as  it 
is  long,  because  if  Lord  Montagu  is  relieved  from 
the  payment  of  estate  duty  on  the  ground  that 
the  estate,  to  the  extent  of  the  mortgage,  did 
not  pass  by  the  duchess's  death,  he  would  still 
remain  liable  to  pay  an  equivalent  amount  of 
duty  in  respect  of  the  cesser  of  the  annuity 
created  out  of  the  Clitberoe  money  for  the 
duchess's  indemnity.  I  am  therefore  of  opinion 
that  the  appeal  should  succeed,  and  that  the 
judgment  below  should  be  reversed. 

Lord  Jambs  of  Hereford. — My  Lords:  I 
concur  in  the  result  which  has  been  arrived  at  by 
my  noble  and  learned  friends.  No  doubt  there 
was  in  form  a  mortgage — a  mortgage  that  was 
good  as  between  the  mortgagor  and  mortgagee — 
and  I  accept  the  submission  of  the  respondent's 
counsel  that  beside  that  mortgage  there  was 
only  a  contractual  obligation ;  but  I  differ  from 
his  submission  that  this  contractual  obligation 
cannot  affect  the  estate  passing  on  the  death  of 
the  tenant  for  life.  It  seems  to  me  that  the 
contractual  obligation  did  affect  the  estate, 
because  it  relieved  the  tenant  for  life  from  bear- 
ing  any  of  the  burden  of  the  mortgage.  Tbe 
result  is  that  in  substance  there  was,  as  between 
the  tenant  for  life  and  the  remainderman,  nc 
mortgage,  and  that  by  the  death  of  the  Dowager 
Duchess  of  Buccleuch,  the  tenant  for  life,  Lord 
Montagu,  obtained  the  estate  without  the  mort- 
gage  arresting  him,  or  at  all  events  obtained  the 
benefit  of  it  to  a  greater  degree  than  during  hei 
life.  He  had  then  to  bear  the  burden  of  the 
mortgage.  By  the  death  of  the  tenant  for  life 
he  has  become  seised  of  the  estate,  and  receives 
tbe  benefit  of  it  which  he  did  not  receive  before. 
Therefore  I  concur  in  thinking  that  the  judgment 
appealed  from  ought  to  be  reversed. 

Lord  Robertson.  —  My  Lords :  I  entirely 
concur. 

Judgment  appealed  from  reverted.  Judgment 
of  PhiUi  more,  J.  restored.  Respondent  to 
pay  the  cotlt  both  here  and  below. 

Solicitor  for  the  appellant,  Sir  F.  C.  Gore, 
Solicitor  of  Inland  Revenue. 

Solicitois  for  the  respondent,  Nicholl,  Manitty, 
and  Co. 


Feb.  23,  25,  and  May  17. 

(Before  the   Lord  Chancellor  (HaUbury), 
Lords  Macnaohten  and  Lindlby ) 

Steel,  You  no.  and  Co.  v.  Grand  Canary 
Coalino  Company,  (a) 

on  appeal  prom  the  court  of  appeal  in 

ENGLAND. 

Ship  —  Charter-party  —  Construction  —  Time  for 
loading  —  Stoppage  by  strike  —  "  Stoppage  for 
six  days  from  time  of  vessel  being  ready  to  coal  " 
— Sight  to  cancel  charter. 

By  a  charter-party  it  was  agreed  that  a  ship  of 
the  appellants  should  load  a  cargo  of  coal  for 
the  charterers  "  to  be  loaded  in  140  running 
hours,  commencing  tohen  written  notice  is  given 
of  steamer  being  completely  discharged  of  inward 
cargo  and  ballast  in  all  her  holds,  and  ready  to 
load."    The  charter-party  also  provided  that  in 
the  event  of  a  stoppage  caused  by  a  strike  "  con- 
tinuing for  a  period  of  six  running  days  from 
the  time  of  the  vessel  being  ready  to  load,  this 
charter  shall  become  null  and  void,  provided, 
however,  that  no  cargo  shall  have  been  shipped 
on  board  the  steamer  previous  tu  such  stoppage." 
Due  notice  was  given  that  the  ship  was  ready  to 
load,  and,  after  the   expiration  of  the  time 
allowed  for  loading,  a  stoppage  caused  by  a 
strike  commenced,  and  continued  for  six  days. 
No  cargo  had  been  shipped,  and  the  charterers 
gave  notice  that  the  charter-party  teas  cancelled. 
Held,  thai  the  charier-party  contemplated  a  stop- 
page in  existence  at  the  beginning  of  the  load- 
ing time,  and  that  the  charterers  were  not 
entitled  to  cancel  the  charter  on  the  occurrence 
of  a  stoppage  at  a  latir  period. 
Judgment  of  the  Court  of  Appeal  reversed. 
Appeal  from  a  judgment  of  tbe  Court  of 
Appeal  (Collins,  M.R..  Mathew   and  Cozens- 
Hardy.  LJJ.),  reported  87  L.  T.  Rep.  321 ;  7  Com. 
Cas.  213,  who  had  reversed  a  judgment  of  Philli- 
more,  J  ,  reported  6  Com.  Cas.  240,  in  favour  of 
the  appellant*,  the  plaintiffs  below. 

The  action  was  brought  by  the  appellants,  as 
owners  of  tbe  steamship  Nith,  against  tbe  respon- 
dents for  breach  of  a  charter-party.  The  facts  of 
the  case  and  tbe  material  clauses  of  thechbrter- 
party  appear  from  the  headnote  above,  and  from 
the  judgments  of  their  Lordships. 

The  ship  was  ready  to  load  on  the  8th  Aug. 
190m,  and  due  notice  was  given  to  tbe  respondents. 
The  loading  time  expired  on  the  15th  Aug.,  bat 
no  cargo  had  been  loaded. 

On  the  20th  Aug.  a  colliery  strike  caused  a 
stoppage  of  the  coal  intended  for  the  ship, 
and  this  stoppage  continued  for  more  than  six 
days. 

On  the  28th  Aug.  the  respondents  gave  notice 
that  the  charter  was  cancelled. 

Tbe  ship  could  not  obtain  another  charter 
till  the  3rd  Sept.,  and  then  at  a  lower  rate  of 
freight.  The  plaintiffs  claimed  damages  for  the 
delay  from  the  8th  Aug.  to  the  3rd  Sept.  and  also 
for  the  difference  in  freight.  Tbe  defendants  paid 
into  conrt  a  sum  for  demurrage  at  the  rate  fixed 
by  the  charter-party  from  tbe  Sth  Aug.  to  the 
26th  Aug. 

Carver,  K.C.  and  L.  Noad  appeared  for  the 
appellants. 

(*)  It-  ptri^a  ty  C.  E  Maldkk,  Esq  ,  Rarnnter-al-Ltw. 
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/.  A.  Hamilton.  K.C.  and  Montague  Lu$h,  K.C . 
for  the  respondents. 

Carver,  K.C.  was  beard  in  reply. 

At  the  conclusion  of  the  argumen  ts  their  Lord- 
ships took  time  to  consider  their  judgment. 

May  17.— Their  Lordships  gave  judgment  as 
follows  :— 

The  Lord  Chancellor  (Halsbury). —  My 
Lords :  In  this  case  the  whole  question  seems  to 
turn  upon  a  Tery  narrow  point — namely,  the  true 
construction  of  the  charter-party.  I  have  tried 
to  see  whether  the  language  literally  construed 
according  to  the  ordinary  plain  meaning  of  words 
and  sentences  is  susceptible  of  any  other  meaning 
than  that  which  the  plaintiffs  attribute  to  it.  I 
am  unable  to  come  to  the  conolnsion  that  it  is. 
Although  I  am  not  insensible  to  some  of  the 
inconvenience  which  may  result  from  a  literal 
interpretation  of  the  words,  I  cannot  say  that 
any  alternative  interpretation  that  I  can  suggest 
is  fit  for  your  Lordship's  adoption.  No  othor 
construction  can  be  placed  upon  the  words  than 
that  contended  for  by  the  plaintiffs ;  to  my  mind 
they  are  not  susceptible  of  any  other  meaning. 
The  parties  have  placed  their  own  interpretation 
upon  them,  and  it  appears  tome  impossible  to 
contend  under  those  circumstances  that  there  is 
any  other  construction  to  be  given  to  the  charter- 
party  than  that  for  which  the  plaintiffs  contend. 
If  that  is  the  true  view  of  the  charter-party,  the 
facts  raise  no  question  which  can  be  debated, 
when  once  yon  give  that  interpretation  to  the 
charter-party.  I  can  give  no  other  construction 
to  it  than  toe  literal  meaning  which  the  words 
convey,  and,  therefore,  I  move  that  the  judgment 
of  the  Court  of  Appeal  be  reversed. 

Lord  Macnaghten. — My  Lords  :  The  question 
in  this  case  depends  on  the  true  construction  of 
one  clause  in  a  charter-party,  under  which  a 
screw  steamer  called  the  Nith  was  engaged  to 
carry  a  cargo  of  coal  from  Newport  in  Monmouth- 
shire to  Santa  Cruz  or  Las  Palmas.  The  charter 
makes  provision  for  the  avoidance  of  the  contract 
in  the  event  of  a  stoppage  occasioned  by  a  Btrike 
or  any  causa  beyond  the  control  of  the  charterers 
continuing  for  six  running  days  from  the  time  of 
the  vessel  beini*  ready  to  load,  subject,  however, 
to  this  proviso — that  no  cargo  had  been  shipped 
on  board.  The  point  to  be  decided  is  whether  the 
stoppage  to  be  effective  for  the  purpose  of  avoid- 
ing the  contract  must  be  in  existence  at  the 
beginning  of  the  loading  time  or  whether  it  may 
commence  at  any  time  within  a  reasonable  limit 
after  notice  given  of  the  vessel  being  ready  to 
loud.  The  former  construction  was  adopted  by 
Phillimore,  J.  The  Coui-t  of  Appeal  has  taken 
the  other  view.  The  clause  in  question,  so  far  as 
material,  is  in  the  following  words:  "3.  The 
cargo  to  be  loaded  in  144)  running  hours  .  .  . 
commencing  when  written  notice  is  given  of 
steamer  being  completely  discharged  of  inward 
cargo  and  ballast  in  all  her  holds  and  ready  to 
load.  .    Any  time  lost  through  riots, 

strikes,  lock-outs  .  .  .  or  by  reason  of  .  .  . 
any  cause  beyond  the  control  of  the  charterers 
not  to  be  computed  as  part  of  the  loading  time 
unless  any  cargo  be  actually  loaded  during  such 
time."  I  pause  for  a  moment  to  point  out  that 
here  the  charter  itself  contemplates  the  possibility 
of  cargo  being  loaded  during  a  stoppage— a  thing 


which  might  very  well  occur,  even  though  it  were 
intended  that  the  cargo  should  consist  of  nothing 
but  coal.  The  clause  proceeds  as  follows :  *■  In  the 
event  of  any  stoppage  or  stoppages  arising  from 
any  of  these  causes  continuing  for  six  running  days 
from  the  time  of  the  vessel  being  ready  to  load, 
this  charter  shall  become  null  and  void,  provided, 
however,  that  no  cargo  shall  have  been  shipped 
on  board  the  steamer  previous  to  such  stoppage 
or  stoppages."  Of  course,  if  a  charter  were  to  be 
annulled  after  cargo  bad  been  shipped  on  board 
difficulties  must  arise,  and  it  would  be  by  no  means 
easy  to  provide  for  the  rights  of  the  parties.  It  is, 
therefore,  only  reasonable  and,  indeed,  necessary, 
that  any  provision  annulling  a  charter  should  not 
apply  when  once  cargo  is  shipped.  It  can  make 
no  difference  whether  cargo  actually  on  board  has 
been  shipped  before  the  commencement  of  the 
stoppage  or  during  the  stoppage.  The  expression 
"  such  stoppage "  must  mean  a  stoppage  con- 
tinued for  the  full  period  of  six  running  days. 
These  considerations  seem  to  make  it  plain  that 
the  words  "  previous  to  such  stoppage  or  stop- 
pages "  mean  previous  to  the  completion,  not 
previous  to  the  commencement,  of  the  period 
which  may  give  occasion  for  the  avoidance  of  the 
charter.  It  cannot,  I  think,  be  disputed  that  if 
the  language  of  clause  3  is  to  be  taken  in  its 
natural  and  ordinary  signification  a  stoppage  to 
be  effective  must  be  one  reckoned  from  the  com- 
mencement of  the  loading  time.  On  any  other 
view  the  words  "  from  the  time  of  the  vessel  being 
ready  to  load  "  would  be  wholly  idle  and  super- 
fluous. So  much  out  of  place  would  they  be  that 
I  cannot  imagine  any  draftsman,  however  care- 
less, inserting  them  or  allowing  them  if  inserted 
to  remain  uncancelled.  The  argument  on  the 
other  side  is  that  the  literal  construction  is  to  be 
rejected  and  a  less  accurate  meaning  given  to  the 
word  "  from,"  because  the  proviso  at  the  end  of 
the  clause  shows  as  it  is  contended,  that  the  parties 
must  have  contemplated  that  there  would  occur 
between  the  commencement  of  the  loading  time 
and  the  six  days'  stoppage  an  interval  of  time 
during  which  cargo  might  or  might  not  be  put  on 
board.  It  seems  to  me,  however,  that  there  is  not 
much  force  in  this  argument,  if  you  bear  in  mind 
that  the  parties  contemplated  the  possibility  of 
cargo  being  put  on  board  during  a  stoppage.  And 
the  force  of  the  argument  is,  I  think,  altogether 
destroyed  when  you  find  that  by  a  note  in  the 
margin  of  the  charter,  which  seems  to  be  part  of 
the  printed  form — for  it  also  occurs  in  the  sub- 
stituted charter  of  the  3rd  Sept — the  charterers 
are  at  liberty  to  put  on  board  twenty  tons  of 
general  cargo.  The  loading  of  general  cargo 
would  not  necessarily,  or  even  probably,  be  pre- 
vented by  a  strike,  lock-out,  or  accident  which 
might  interfere  with  loading  coal.  It  appears  to 
me,  therefore,  that,  even  without  resorting  to  a 
suggestion  which  is  rejected  by  the  Court  of 
Appeal  as  a  vain  imagination  of  counsel,  in- 
genious, but  wholly  unfounded,  there  is  nothing 
to  justify  a  departure  from  the  natural  and  ordi- 
nary meaning  of  the  language  employed  to  define 
the  commencement  of  a  stoppage  which  may 
operate  to  put  an  end  to  the  contract.  The 
result  is  not  unreasonable.  There  are  two  provi- 
sions relating  to  stoppages  occasioned  by  a  cause 
beyond  the  control  of  the  charterers— a  general 
provision  and  a  special  provision.  In  all  cases  of 
stoppages,  partial  or  otherwise,  the  charterer  may 
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exclude  from  the  loading  time  the  time  during 
which  no  loading  takes  place.  In  the  special  caRe 
of  the  charterer  being  met  by  a  stoppage  in 
•existence  at  the  commencement  of  the  loading 
time,  which  is  just  as  likely  to  happen  as  the 
occurrence  of  a  stoppage  afterwards  during  the 
loading  time,  the  contract  may  be  annulled.  Look- 
ing at  the  matter  from  a  charterer's  point  of  view, 
that,  I  think,  is  all  that  can  be  required.  From  a 
shipowner's  point  of  view  the  other  construction 
would  seem,  occasionally  at  any  rate,  to  offer  a 
premium  on  dilatory  tactics.  As  regards  the 
measure  of  damages,  it  seems  to  me  that  Philli- 
more,  J.  was  right  There  was,  in  my  opinion,  a 
repudiation  of  the  contract  on  the  one  side  and  an 
■acceptance  of  that  repudiation  on  the  other.  I  am, 
therefore,  of  opinion  that  the  appeal  should  be 
allowed  with  the  usual  consequences. 

Lord  Limdlbt. — My  Lords  :  The  expression 
•"loading  time,"  which  occurs  in  this  charter, 
means  the  140  running  hours  within  which  the 
ship  is  to  be  loaded ;  and  these  140  hours  begin 
to  run  after  written  notice  that  the  ship  is  ready 
to  load.  Any  time  lost  in  loading  through  strikes. 
Ac.,  is  not  to  be  computed  as  part  of  the  loading 
time,  unless  soma  cargo  is  actually  loaded  during 
euch  time.  So  far  the  charter-party  seems  clear 
enough.  Then  if  any  strike,  &c.,  continues  for 
six  days  "  from  the  time  of  the  vessel  being  ready 
to  load  "  the  charter  is  to  become  null  and  void, 
unless  any  cargo  shall  have  been  shipped  prior  to 
the  stoppage.  The  expression  "  six  days  from  the 
time  of  the  vessel  being  ready  to  load  "  points  to 
the  earliest  time  when  she  is  ready,  and  not  to  any 
time  after  she  is  ready.  I  quite  see  the  incon- 
veniences which  may  arise  in  other  cases  from 
adhering  closely  to  the  words  of  the  clause  on 
-which  the  controversy  between  the  parties  turns. 
But  I  see  no  absurdity  or  injustice  in  construing 
the  clause  in  its  most  obvious  and  natural  sense 
in  this  particular  cise.  The  case  is  peculiar  and 
unusual.  The  ship  was  ready  to  load  and  her 
time  for  loading  had  expired  before  there  was  any 
strike,  and  tbe  strike  had  lasted  six  days  before 
the  charterer  began  to  load,  and  he  then  insisted 
that  the  charter  nad  become  null  and  void.  That 
is  the  case  with  which  your  Lordships  have  to  deal. 
This  case  does  fall  within  the  clause  if  construed 
according  to  its  most  obvious  meaning.  I  leave 
other  cases  to  be  dealt  with  when  they  arise.  The 
appellants  have  the  advantage  of  being  able  to 
rely  on  the  words  as  they  stand,  and  I  see  no 
sufficient  reason  for  extending  them.  As  regards 
tbe  damages,  the  correspondence  shows  a  refusal 
by  the  charterer  to  load  on  tbe  28th  Aug., 
persisted  in  from  that  time  onwards,  and  I  see  no 
reason  for  holding  that  the  damages  have  been 
improperly  assessed.  In  my  opinion,  therefore, 
the  appeal  should  be  allowed,  with  costs  here  and 
below,  and  the  judgment  of  PhiUimore,  J.  should 
be  restored. 

Judgment  appealed  from,  reverted.  Judgment 
of  PhiUimore,  J.  restored.  Respondents  to 
pay  to  the  appellants  the  costs  here  and 

Solicitors  for  the  appellants,  W.  A.  Crump  and 
Son. 

Solicitors  for  tbe  respondents,  Botterell  and 
Roche,  for  F.  Vaughan,  Cardiff. 


Feb.  16  and  May  16. 
Before  the  Lord  Chancellob  (Halsbury), 
Lords  Macnaghten  and  Li  nd ley.) 
Samuel  v.  Jabbah  Timber  and  Wood 
Paving  Cobpobation  Limited,  (a) 

ON, APPEAL  FBOM  THE  COUBT  OP  APPEAL 
IN  ENGLAND. 

Mortgage  —  Debenture  stock  of  company  —  Col- 
lateral agreement  for  purchase — Clog  on  equity 
of  redemption. 

The  appellant  agreed  to  make  an  advance  to  the 
respondent  company  upon  the  security  of  first 
mortgage  debenture  stock  of  the  company  with 
an  option  of  purchasing  the  whole  or  any  part 
of  the  stock  so  pledged  at  an  agreed  price  at  any 
time  within  twelve  months.    The  company  were 
desirous  of  paying  off  the  loan  before  the  expira- 
tion  of  the  twelve  months,  and  the  respondent 
gave  notice  that  he  intended  to  exercise  hit  option 
of  purchasing.    The  company  thereupon  brought 
an  action  claiming  a  declaration  that  the  agree- 
ment  was  not  binding  on  them,  and  for  conse- 
quential  relief,  and    the   appellant  counter- 
claimed  for  specific  performance  or  damages. 
Held  (affirming  the  judgment  of  the  court  below), 
that  the  cate  came  within  the  rule  that  a  mort- 
gagee is  not  allowed  at  the  time  of  making  the 
loan  to  enter  into  a  contract  for  the  purehate  of 
the  mortgaged  property,  and  that  the  option  of 
purchasing  could  not  be  enforced. 
Appeal  from  a  judgment  of  the  Court  of  Appeal 
(Collins,  M.R.,  Romer  and  Cozens-Hardy,  L.JJ.) 
reported  88  L.  T.  Rep.  106 :  (1903)  2  Ch.  1)  who 
had  affirmed  a  judgment  of  Kekewicb,  J.  reported 
87  L.  T.  Rep.  44 ;  (1902)  2  Ch.  479)  in  favour  of 
the  respondents  in  an  action  brought  by  them 
against  the  appellant  under  circumstances  which 
appear  from  the  headnote  above,  and  from  the 
judgments  of  their  Lordships. 

P.  0.  Lawrence,  K.C.  and  Manning  appeared 
for  the  appellants. 

T.  R.  Warrington,  K.C.  and  Martclli  for  the 
respondents. 

In  addition  to  the  cases  cited  in  the  judgments 
South  African  Territoriet  Limited  v.  IVallington 
(78  L.  1.  Rep.  426;  (1898)  A.  C.  309)  was 
referred  to. 

At  the  conclusion  of  the  arguments  their  Lord- 
ships took  time  to  consider  their  judgment. 

May  16.— Their  Lordships  gave  judgment  as 
follows  :— 

The  Lord  Chancellob.— My  Lords :  I  regret 
that  in  this  case  the  state  of  the  authorities 
leaves  me  no  alternative  than  to  affirm  the  judg- 
ments of  Kekewich,  J.  and  of  the  Court  of 
Appeal.  A  perfectly  fair  bargain  made  between 
two  parties  to  it,  each  of  whom  was  quite  sensible 
of  what  they  were  doing,  is  not  to  be  performed 
because  at  the  same  time  a  mortgage  arrange- 
ment was  made  between  them.  If  a  day  Lad 
intervened  between  the  two  parts  of  the  arrange- 
ment the  bargain  which  the  appellant  claims  a 
right  to  have  performed  would  have  been  per- 
fectly good  and  capable  of  being  enforced ;  but  a 
line  of  authorities  going  back  for  more  than  a 
century  has  decided  that  such  an  arrangement  as 
that  which  was  here  arrived  at  is  contrary  to  a 
principle  of  equity,  the  sense  or  reason  of  which 
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I  am  not  able  to  appreciate,  and  very  reluctantly 
I  am  compelled  to  acquiesce  in  the  judgments 
appealed  from. 

Lord  Macnaghten. —  My  Lords:  By  letter 
dated  the  11th  June  1901  the  appellant,  Henry 
Samuel,  offered  to  ad  ranee  to  the  respondent 
company  5000/.  at  6  per  cent.,  upon  the  security 
of  30,000/.  first  mortgage  debenture  stock  of  the 
company,  subject  to  his  having  "  the  option  of 
purchasing  the  whole  or  any  part  of  such  stock 
at  40  per  cent,  at  any  time  within  twelve  months." 
Other  conditions  were  attached  to  the  offer,  but 
they  are  not  material  for  the  purpose  of  the 
present  question.  Then  followed  this  provision : 
"  The  advance  to  become  due  and  payable  with 
interest  at  thirty  days'  notice  on  either  side." 
The  offer  was  accepted  by  the  company.  The 
stock  was  duly  created  and  registeiel  in  Mr. 
Samuel's  name.  Within  the  period  of  twelve 
months,  and  before  the  company  gave  notice  of 
their  intention  to  repay  the  advance,  Mr.  Samuel 
claimed  a  right  to  purchase  the  whole  of  the 
mortgaged  stock  at  the  agreed  price.  Thereupon 
the  company  brought  this  action,  asking  for  a 
redemption  and  a  declaration  that  the  option 
waa  illegal  and  void.  Both  Kekewich,  J.  and 
the  Court  of  Appeal  decided  in  favour  of  the 
company.  Having  regard  to  the  state  of  the 
authorities  binding  on  the  Court  of  Appeal  if  not 
on  this  House,  it  seems  to  me  that  they  could 
not  have  come  to  any  other  conclusion,  although 
the  transaction  was  a  fair  bargain  between  men 
of  business  without  any  trace  or  suspicion  of 
oppression,  surprise,  or  circumvention.  It  is,  I 
think,  unnecessary  to  consider  what  the  true 
construction  of  the  agreement  between  Mr. 
Samuel  and  the  company  may  be.  The  result 
would  have  been  precisely  the  same  if  the  agree- 
ment had  in  terms  decLred  that  the  option  was 
not  to  continue  after  repayment.  The  law  un- 
doubtedly is  that  a  condition  such  as  that  in 
question,  if  legal  and  binding  at  all,  must  come 
to  an  end  on  repayment  of  the  loan.  In  the 
Court  of  Appeal  the  question  was  treated  aa 
governed  by  the  principle,  of  which  Noake$  v. 
Bice  (So  L.  T.  Rep.  62;  (1902)  A.  C.  24)  is  a 
recent  example,  that  on  redemption  the  mortgagor 
is  entitled  to  have  the  thing  mortgaged  restored 
to  him  nnaffected  by  any  condition  or  stipulation 
which  formed  part  of  the  mortgage  transaction. 
That  principle,  I  think,  is  perfectly  sound.  But 
in  my  opinion  the  question  here  depends  rather 
upon  the  rule  that  a  mortgagee  is  not  allowed  at 
the  time  of  the  loan  to  enter  into  a  contract  for 
the  purchase  of  the  mortgaged  property.  This 
latter  rule,  I  think,  is  founded  on  sentiment  rather 
than  on  principle.  It  seems  to  have  bad  its 
origin  in  the  desire  of  the  Court  of  Chancery  to 
protect  embarrassed  landowners  from  imposition 
and  oppression.  And  it  was  invented.  1  should 
suppose,  in  order  to  obviate  the  necessity  of 
inquiry  and  investigation  in  cases  where  suspicion 
may  be  probable  and  proof  difficult.  I  gather 
from  some  general  observations  made  by  Lord 
Hardwicke  in  Metier  y.  Leei  (2  Atk.  494),  that  he 
would  have  been  disposed  to  confine  the  rule  to 
cases  in  which  the  court  finds  or  snspects  "  a 
design  to  wrest  the  estate  fraudulently  out  of 
the  bands  of  the  mortgagor,"  and  to  cases  of 
"  common  mortgage  "  that  ia,  as  I  understand  it, 
mortgage  of  land  by  deed.  It  will  be  observed 
that  in  the  latter  case  of  Toomes  v.  Constt  (3 


Atk.  201 ),  which  is  often  referred  to  for  a  state- 
ment of  the  rule,  hie  Lordship  speaks  only  of  "  a 
deed  of  mortgage  "—an  instrument  which  perhaps 
rather  lends  itself  to  imposition;  for  do  one,  I 
am  sure,  by  the  light  of  nature  ever  understood 
an  English  mortgage  of  real  estate.  In  lemon 
Bethell,  however  (2  Eden,  113),  Northington, 
L.C.,  then  Lord  Henley,  laid  down  the  law  broadly 
in  the  following  terms :  "  This  court,  aa  a  court 
of  conscience,  is  very  jealous  of  persons  taking 
securities  for  a  loan  and  converting  such  securities 
into  purchases.  And,  therefore.  I  take  it  to  be 
an  established  rule  that  a  mortgagee  can  never 
provide  at  the  time  of  making  the  loan  for  any 
event  or  ..•  ndition  on  which  tbe  equity  of  redemp- 
tion shall  be  discharged  and  the  conveyance  abso- 
lute. And  there  is  gteat  reason  and  justice 
in  this  rule,  for  necessitous  men  are  not  truly 
speaking  free  men,  but  to  answer  a  present  exi- 
gency will  submit  to  any  terms  that  the  crafty 
may  impose  upon  them."  This  doctrine,  described 
by  lord  Henley  as  an  established  rule  nearly 
150  years  ago,  has  never,  so  far  as  I  can  discover, 
been  departed  from  since  or  questioned  in  any 
reported  case.  It  is,  I  believe,  universally  accepted 
by  text  writers  of  authority.  Speaking  for  myself, 
I  should  not  be  sorry  if  your  Lordships  could  see 
your  way  to  modify  it  so  aa  to  prevent  its  being 
used  as  a  means  of  evading  a  fair  bargain  come 
to  between  persons  dealing  at  arm's  length  and 
negotiating  on  equal  terms.  The  directors  of  a 
trading  company  in  search  of  financial  assistance 
are  certainly  in  a  different  position  from  that  of 
an  impecunious  landowner  in  the  toils  of  a  crafty 
moneylender.  At  the  same  time,  I  quite  feel 
the  difficulty  of  interfering  with  any  rule  that 
has  prevailed  so  long,  and  I  am  not  prepared  to 
differ  from  the  conclusion  at  which  the  Court 
of  Appeal  has  arrived.  I  am,  therefore,  of 
opinion  that  the  appeal  must  be  dismissed  with 

COBtS. 

Lord  Lindley. — My  Lords:  The  letter  of  the 
11th  June  1901,  written  by  the  defendant  to  the 
plaintiff  company,  contained  an  offer  of  a  loan  of 
5000/.  to  the  company  upon  certain  terms,  and 
this  offer  and  the  terms  proposed  were  accepted 
by  the  company  by  their  letter  in  answer,  dated 
the  14th  June  19ol.  These  two  letters  constituted 
an  agreement  between  the  parties.  Tbe  main 
provisions  are  as  follows — viz.  i  (1)  That  the  defen- 
dant should  forthwith  lend  the  company  5000Z.  at 
6  per  cent.,  redeemable  on  thirty  days'  notice  by 
either  party ;  (2)  that  the  defendant  should  have 
as  security  30,000/.  of  the  company's  first  mort- 
gage debenture  stock  transferred  to  him  ;  (3)  that 
the  directors  of  the  company  should  elect  a 
nominee  of  his  on  their  board ;  (4)  that  the  defen- 
dant should  have  the  option  of  purchasing  the 
whole  or  any  part  of  such  stock  at  40  per  cent, 
at  any  time  within  twelve  months ;  (5)  that  he 
should  have  a  further  option — viz.,  in  the  event 
of  the  company  at  any  time  raising  further  capital 
or  selling  its  undertaking  for  shares  or  stock  of 
anot  bar  company,  the  defendant  should  have  the 
option  of  underwriting  the  taking  up  of  Buch  new 
capital,  or  shares,  or  Btocks  at  a  commission  of 
10  per  cent.  The  first  question  is,  What  is  the 
true  nature  of  the  agreement  ?  Is  it  a  mortgage 
with  an  option  of  purchase,  or  is  it  a  conditional 
saleP  Or  is  it  an  agreement  giving  Samuel  an 
option  of  holding  the  debenture  stock  as  a  mort- 
gage or  a  purchase?   It  appears  to  me  to  be 
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clearly  a  mortgage  with  a  option  of  purchase.  A 
loan  of  50001.  on  security  wab  what  the  company 
wanted,  and  what  Samuel  agreed  to  let  the  com- 
pany hare  on  termB.  They  were  not  bargaining 
for  anything  else.  As  soon  as  the  50CM.  was 
advanced  and  the  debenture  a  took  was  placed  at 
Samuel's  disposal  he  was  in  the  position  of  mort- 
gagee of  that  stosk.  He  bad  the  rights  of  a 
mortgagee  and  the  company  had  the  rights  of  a 
mortgagor.  There  waa  that  reciprocity  and 
mutuality  of  remedies  which  distinguishes  a 
mortgage  transaction  from  a  conditional  sale,  and 
from  other  transactions  more  or  less  resembling  a 
mortgage,  but  not  really  constituting  a  mortgage. 
The  transaction  was,  in  my  opinion,  a  mort- 
gage plus,  amongst  other  things,  an  option  of 
purchase,  which,  if  exercised  by  the  mortgagee, 
would  put  an  end  to  the  mortgagor's  right  to 
redeem — i.e.,  would  prevent  him  from  getting 
hack  his  mortgaged  property.  This  was  the  view 
taken  by  Kekewich,  J.  and  by  all  the  members  of 
the  Court  of  Appeal,  and  I  am  unable  myself  to 
view  the  transaction  differently.  In  Lisle  v.  Reeve 
(83  L.  T.  Rep.  731 ;  (1902)  1  Ch.  53),  Buckley,  J. 
suggested  some  instances  in  which  he  considered 
that  a  mortgagee  might  validly  stipulate  for  an 
option  to  buy  the  equity  of  redemption;  but 
although  his  decision  was  afirmed  first  by  the 
Court  of  Appeal  (85  L.  T.  Rep.  464 ;  (1902)  1  Ch. 
53)  and  afterwards  by  this  House  [Reeve  v.  Litle, 
87  L.  T.  Rep.  308 ;  (1902)  A  C.  461),  theaffirmanoe 
proceeded  entirely  on  the  fact  that  the  agreement 
to  buy  the  equity  of  redemption  was  no  part  of 
the  original  mortgage  transaction,  but  was  entered 
into  subsequently,  and  was  an  entirely  separate 
transaction  to  which  no  objection  could  be  taken. 
It  is  plain  that  the  decision  would  not  have  been 
affirmed  if  the  agreement  to  buy  the  equity  of 
redemption  had  been  one  of  the  terms  of  the 
original  mortgage.  The  Irish  case  Re  Edward's 
Estate  (11  Ir.  Ch.  Rep.  367)  is  to  the  same  effect. 
I  cannot  help  thinking  that  both  parties  intended 
that  the  two  options  of  purchasing  the  30,0002. 
debenture  stock  and  of  underwriting  further 
capital  or  debenture  stock,  if  issued,  were  to  be 
exercisable,  even  after  payment  off  of  the 
50001.  But  the  decisions  of  this  House  in  Noakes 
v.  Rice  (uW  sup.)  and  Bradley  v.  Carritt  (88  L.  T. 
Rep.  633;  (1903)  A.  C.  253)  conclusively  show 
that,  whatever  might  have  been  intended,  Samuel 
could  not  have  been  entitled  to  exercise  either 
option  after  repayment  of  his  loan.  But  these 
decisions  and  the  previous  decision  of  Salt  v. 
Northampton  (65  L.  T.  Rep.  765;  (1892)  AC.  1) 
emphatically  recognise  the  old  doctrine  once  a 
mortgage  always  a  mortgage,  which  is  too  well 
settled  to  be  open  to  controversy.  Lord  Hark- 
wicke  said  in  Toomes  v.  Consett  (3  Atk.  261): 
"  This  court  will  not  suffer  in  a  deed  of  mortgage 
any  agreement  in  it  to  prevail  that  the  estate 
become  an  absolute  purchase  in  the  mortgagee 
upon  any  event  whatsoever."  But  the  doctrine 
is  not  confined  to  deeds  creating  legal  mort- 
gages. It  applies  to  all  mortgage  transactions. 
The  doctrine  once  a  mortgage  always  a  mortgage 
means  that  no  contract  between  a  mortgagor  and 
a  mortgagee  made  at  the  time  of  the  mortgage 
and  as  part  of  the  mortgage  transaction,  or,  in 
other  words,  as  one  of  the  terms  of  the  loan,  can 
be  valid  if  it  prevents  the  mortgagor  from  getting 
back  his  property  on  paying  off  what  is  due 
on  his  security.  Any  bargain  which  has  that 
Vol.  XC,  23S4." 


effect  is  invalid,  and  is  inconsistent  with  the 
transaction  being  a  mortgage.  This  principle  is 
fatal  to  the  appellant's  contention  if  the  trans- 
action under  consideration  is  a  mortgage  trans- 
action, as  I  am  of  opinion  it  clearly  is.  Then  it 
was  contended  that,  as  the  property  mortgaged 
was  debenture  stock  issued  by  a  limited  company, 
the  case  did  not  fall  within  the  principle  to  which 
I  have  been  referring.  I  confess  my  inability  to 
follow  the  argument  on  this  point.  Debenture 
stock  is  usually  a  sum  of  money  charged  on  the 
assets  of  the  company  issuing  it.  It  may  be 
redeemable  or  irredeemable,  in  which  case  it  is 
not  a  mortgage  at  all.  But  whether  redeemable 
or  irredeemable  it  is  capable  of  being  made  a 
socurity  for  money  lent  upon  it.  It  can  be  mort- 
gaged as  well  by  the  company  which  issues  it 
as  by  an  ordinary  holder.  1  can  discover  no 
reason  for  treating  a  mortgage  of  debenture 
stock  as  something  so  different  from  other  mort- 
gages as  to  render  the  principle  once  a  mortgage 
always  a  mortgage  inapplicable  to  it  In  my 
opinion  the  appeal  ought  to  be  dismissed  with 

C08ts. 

Judgment  appealed  from  afirmed,  and  appeal 
dismissed  with  costs. 

Solicitors  for  the  appellant,  Dale,  Newman, 
and  Hood. 

Solicitor  for  the  respondents,  H.  P.  Becher. 


April  28.  29,  and  May  19. 

(Before  Lwds  Macnaqhten,  Davby.  Jambs  or 
Hbkbfobd,  and  Robertson.) 

Chemischb  Fabrik  vobmals  Sandoz  v. 
Badischb  Anilin  und  Soda  Fabbies.  (a) 

on  appeal  pbom  the  court  op  appeal  in 

ENGLAND. 

Praetiee — Service  of  writ  out  of  the  jurisdiction — 
Order  XL.  rr.  1,  4— Prima  facie  evidence  of 
breach  within  jurisdiction. 

Where  application  \s  made  for  leave  to  serve  a 
writ  out  of  the  jurisdiction,  or  to  discharge  an 
order  for  such  service,  the  court  is  not  called 
upon  to  try  the  merits  of  the  action,  but  the 
affidavits  should  show  a  prima  facie  cause  of 
action  within  the  jurisdiction,  and  disclose  a 
substantial  question  which  the  plaintiff  bona  fido 
desires  to  try.  Sufficient  information  should 
be  given  to  make  clear  the  ground  on  which  the 
court  is  asked  to  proceed. 

Judgment  of  the  Court  of  Appeal  afirmed. 

Appeal  from  an  order  of  the  Court  of  Appeal 
(Collins,  M.R.,  Romer,  and  Cozens-Hardy,  L.JJ.), 
reported  88  L.  T.  Rep.  490 ;  20  Pat.  Cos.  413, 
who  had  affirmed  an  order  of  Joyce,  J.  refusing  a 
motion  on  behalf  of  the  appellants  to  discharge 
an  order  giving  the  respondents  leave  to  issue  a 
writ  in  the  action,  and  to  serve  the  appellants 
with  notice  of  it  out  of  the  jurisdiction. 

The  respondents  were  the  owners  of  letters 
patent  in  this  country  for  an  invention  for  "  the 
manufacture  and  production  of  new  basic  dye- 
stuffs." 

The  appellants  carried  on  business  at  Basle,  in 
Switzerland,  as  manufacturers  of  various  chemical 
substances,  including,  as  the  respondents  alleged, 
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among  others,  dyes  made  according  to  the 
patented  invention  of  the  respondents. 

The  respondents  commenced  the  present  action 
to  restrain  the  appellants  from  infringing  their 
letters  patent,  and  an  affidavit  was  filed  by  the 
solicitor  for  the  respondents  setting  out  the 
grounds  on  which  it  was  alleged  and  believed 
that  the  appellants  were  infringing  the  letters 
patent. 

On  reading  this  affidavit  Joyce,  J.  gave  leave 
to  the  respondents  to  serve  notice  of  the  writ 
on  the  appellants  outside  the  jurisdiction,  and 
service  was  accordingly  made  on  the  appellants 
at  their  place  of  business  in  Basle. 

On  the  3rd  Feb.  1903  the  appellants  caused  a 
conditional  appearance  to  be  entered  for  them, 
but  subsequently  moved  to  set  aside  the  writ  and 
service. 

It  was  from  the  dismissal  of  this  motion  that 
the  present  appeal  was  brought. 

Order  XL,  r.  4,  is  in  the  following  terms : 
Every  application  for  leave  to  serve  inch  writ  or 
notice  on  a  defendant  out  of  the  jurisdiction  shall  be 
supported  t.y  affidavit  or  other  evidence  stating  that  in 
the  belief  of  the  deponent  the  plaintiff  has  a  good  cause 
of  action,  and  showing  in  what  place  oa.  oountry  inch 
defendant  is  or  probably  may  be  found,  and  whether 
such  defendant  is  a  Rritisli  subject  or  not.  a&d  the 
grounds  upon  whicii  the  application  is  made,  and  no 
such  leave  shall  be  granted  unless  it  shall  be  made 
sufficiently  to  appear  to  the  court  or  judge  that  the  came 
is  a  proper  one  for  service  out  of  the  jurisdiction  under 
this  order. 

It  was  alleged  by  the  respondents  that  thn 
appellants  had,  by  their  travellers  and  agents, 
obtained  orders  in  this  country  for  a  dye  which 
infringed  the  respondents'  patent. 

The  appellants  contended  that  they  had  not 
done  any  act  which  constituted  an  infringement 
of  the  letters  patent  of  the  respondents  or  brought 
them  within  the  jurisdiction  of  the  court. 

Aiquilh,  K.C.,  Umohn,  K.C.,  and  Cole/ax 
appeared  for  the  appellants. 

Moullon.  K.C.,  Crippt,  K.C.,  and  J.  C.  Graham 
for  the  respondents. 

At  the  conclusion  of  the  arguments  their  Lord- 
ships  took  time  to  consider  their  judgment 

May  19.— Their  Lordships  gave  judgment  as 
follows : 

Lord  Macnaohten.  —  My  Lords:  As  yonr 
Lordships,  after  a  full  discussion,  have  come  to 
the  conclusion  that  the  appellants  have  not  made 
out  a  case  for  disturbing  the  order  under  appeal, 
it  seems  to  me  that  the  less  said  about  the 
matter  the  better.  The  learned  counsel  for  the 
appellants  admitted  that  the  evidence  on  their 
side  did  not  completely  displace  all  the  grounds 
upon  which  permission  to  serve  the  writ  abroad 
was  sought.  Now,  if  the  case  be  reduced  to  a 
consideration  of  the  effect  of  the  way  in  which 
the  appellants'  samples  and  pattern  cards  have 
been  used  in  this  country  there  would  still  remain 
a  nice  and  difficult  question  of  law,  and  one  which 
it  is  conceded  has  never  yet  been  brought  forward 
for  decision.  Whether  the  appellants  can  do 
without  the  use  of  these  samples  and  pattern 
cards — which  hitherto  they  have  used  largely — 
whether  the  question  is  of  as  little  importance  to 
their  trade  as  they  represent  it  to  be,  or  whether 
it  is  really  of  vital  importance,  as  alleged  on  the 
other  side— that  is  a  matter  which  it  ia  impos- 


sible to  determine  on  the  materials  now  before 
the  House.    It  is  at  least  conceivable  that  it  may 
be  of  great  importance.   I  think  that  the  respon- 
dents are  entitled  to  have  this  question  tried,  and 
tried  in  the  usual  manner.   And  on  that  ground, 
even  if  it  stood  alone,  I  think  that  they  would  be 
entitled  to  maintain  the  order  of  which  they  are  in 
possession.   Of  course,  the  court  is  bound  to  be 
careful  in  allowing  a  step  to  be  taken  which  will 
expose  foreigners  to  the  inconvenience  and  annoy- 
ance of  litigation  in  this  country.    But,  after  all, 
the  foreigners  are  not  so  much  to  be  pitied  in  the 
present  case.   They  have  invaded  this  country, 
and  it  is  on  account  of  what  they  are  alleged  to 
have  done  in  England  that  they  are  impleaded. 
Having  said  so  much  I  should  say  no  more,  bnt 
that  1  think  that  the  evidence  adduced  calls 
for  some  observation.   Speaking  for  myself,  I 
must  say  that  I  do  not  think  the  affidavits  on 
either  side  altogether  satisfactory.   One  cannot 
help  being  struck  by  the  silence  of  the  four  agents 
who  manage  the  appellants'  business  in  England, 
on  whose  conduct  the  case  will  probably  turn. 
Their  silence  is  all  the  more  remarkable  since  it 
appears  that  one  of  the  appellants'  travellers  and 
their  general  manager  abroad  came  over  to 
London  to  make  their  affidavits.   It  is  to  be  pre- 
sumed that  they  must  have  had  some  consultation 
with  the  agents  in  this  country.   And  it  certainly 
would  be  more  satisfactory  to  know  what  the 
agents  themselves  say  about  their  mode  of  con- 
ducting the  business  than  to  have  their  action 
described  second-hand  by  foreign  witnesses.  The 
evidence  on  the  part  of  the  respondents  is,  I 
think,  open  to  still  greater  objection.  Assuming 
that  Mr.  Johnson's  affidavit  was  sufficient  in  the 
first  instance  (as  I  think  it  was!,  and  assuming 
that  he  was  a  proper  person  to  make  the  affidavit 
required  by  rule  4  (a9  I  think  he  was)  a  more 
definite  answer  ought  (as  it  seems  to  me)  to  have 
been  given  to  the  appellants'  counter  affidavits. 
The  respondents'  case,  was   that  their  letters 
patent  had  been  infringed  by  the  appellants  in  no 
fewer  than  six  instances,  and  on  a  large  scale,  and 
that  they  had  at  last  obtained  definite  proof  of 
infringement,  and  yet  they  do  not  give  the  court 
a  single  instance  in  proof  of  their  assertion.  I 
think,  that  under  the  circumstances  sufficient  in- 
formation ought  to  have  been  given  to  make  it 
clear  that  the  court  was  asked  to  proceed  on  sure 
ground.   This  nn willingness  on  the  part  of  the 
i-espondents  to  show  their  hand  has  lea  to  a  great 
deal  of  unnecessary  expense  and  delay.   On  the 
whole,  however,  I  do  not  think  that  it  wonld  be 
right  to  interfere  with  the  order  of  the  Court  of 
Appeal.    It  is  a  matter  of  discretion,  and  the 
court  appears  to  have  exercised  its  discretion  with 
great  care  and  consideration.  The  learned  judges 
of  the  Court  of  Appeal  made  their  order  with 
some  hesitation  and  reluctance,  and,  with  some 
reluctance,  I  move  your  Lordships  that  the  order 
appealed  from  be  affirmed,  and  the  appeal  dis- 
missed with  costs. 

Lord  Davey. — My  Lords :  Tne  jurisdiction 
which  has  been  exercised  by  the  High  Court  in 
the  present  case  is  always  one  of  some  delicacy 
and  difficulty,  and  the  conditions  prescribed  by 
the  orders  of  the  court  do  not  diminish  the 
difficulty.  Rule  1  of  Order  XI.  enumerates  the 
cases  in  which  the  court  may  give  leave  to  serve 
a  writ  out  of  the  jurisdiction.  The  present  case 
is  alleged  to  come  under  the  head  lettered  (/) 
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An  injunction  is  sought  to  restrain  the  defen- 
dants from  doing  some  act  within  the  jurisdiction. 
Rule  4  of  the  same  order  prescribes  that  the  ap- 
plication is  to  be  supported  by  evidence  stating 
that  in  the  belief  of  the  deponent  the  plaintiff 
has  a  good  cause  of  action,  and  no  such  leave  is 
to  be  granted  unless  it  be  made  sufficiently  to 
appear  to  the  oonrt  or  judge  that  the  case  is  a 
proper  one  for  service  out  of  the  jurisdiction 
under  this  order.  This  does  not,  of  course,  mean 
that  a  mere  statement  by  any  deponent  who  is 
put  forward  to  make  the  affidavit  that  he  believes 
that  there  is  a  good  cause  of  action  is  sufficient. 
On  the  other  hand,  the  court  is  not,  on  an  appli- 
cation for  leave  to  serve  out  of  the  jurisdiction, 
or  on  a  motion  made  to  discharge  an  order  for 
snch  service,  called  upon  to  try  the  action  or 
express  a  premature  opinion  on  its  merits,  and 
where  there  are  conflicting  statements  as  to 
material  facts,  any  such  opinion  must  necessarily 
be  baaed  on  insufficient  materials.  But  I  think 
that  t'ae  application  should  be  supported  by  an 
affidavit  stating  facte  which,  if  proved,  would  be 
a  sufficient  foundation  for  the  alleged  cause  of 
action,  and,  a6  a  rule,  the  affidavit  should  be  by 
some  person  acquainted  with  the  facte,  or,  at  any 
rate,  should  specify  the  sources  or  persons  from 
whom  the  deponent  derives  his  information.  A 
more  difficult  question  is  where  it  is  in  dispute 
whether  the  alleged  or  admitted  facts  will,  as  a 
matter  of  law,  entitle  the  plaintiff  to  the  relief 
which  he  seeks.  If  the  court  ia  judicially  satisfied 
that  the  alleged  facts,  if  proved,  will  not  support 
the  action,  I  think  the  court  ought  to  say  so,  and 
dismiss  the  application  or  discharge  the  order. 
But  where  there  is  a  substantial  legal  ijuestion 
arising  on  the  factB  disclosed  by  the  affidavits 
which  the  plaintiff  botul  fide  desires  to  try,  I 
think  that  the  court  should,  as  a  rule,  allow  the 
service  of  the  writ.  The  words  at  the  end  of  the 
order  do  not,  I  think,  mean  more  than  that  the 
court  is  to  be  satisfied  that  the  case  comes  within 
the  class  of  cases  in  which  service  abroad  may  be 
made  under  the  first  rule  of  the  order.  In  the 
present  case,  if  I  had  been  in  Joyce,  J  .'s  place,  I 
am  not  sure  that  I  should  have  granted  the  leave 
for  service  abroad  on  Mr.  Johnson's  affidavit 
alone,  but  on  the  affidavits  filed  by  the  present 
appellants  I  think  that  there  was  enough  to 
justify  the  learned  judge  in  refusing  to  discharge 
the  order.  I  designedly  say  nothing  as  to  either 
the  facts  or  the  law,  lest  1  should  be  misunder- 
stood or  supposed  to  express  a  premature  opinion 
on  the  merits.  I  am  therefore  of  opinion  that 
the  appeal  should  be  dismissed. 

Lora  James  of  Hereford. — My  Lords:  It  is 
impossible  to  lay  down  any  general  rule  as  to 
the  measure  of  proof  required  l>y  Order  XL,  r.  4, 
to  justify  the  summoning  of  a  person  resident 
abroad  to  come  within  the  jurisdiction  and  here 
answer  to  process.  In  my  view  that  power  ought 
not  to  be  lightly  exercised.  To  bring  those  who 
may  be  foreigners  from  far  away — without  know- 
ledge of  our  language  or  procedure  —  without 
possible  means  of  proof  at  hand,  imposes  a 
burden  and  difficulty  which  ought  not  to  be 
lightly  inflicted,  llut  this  power  does  exist,  and 
the  conditions  under  which  it  is  to  be  exercised  are 
to  be  found  in  Order  XL,  rr.  1  and  4,  as  mentioned 
at  the  Bar.  I  quite  agree  that  the  court  to  which 
the  application  is  made  for  service  abroad  has  not 
to  try  the  question  whether  a  suit  can  in  the 
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result  be  successfully  maintained.  Such  a  determi- 
nation might  involve  a  consideration  of  compli- 
cated facts,  of  credibility  of  witnesses,  or  of  the 
application  of  legal  principles.  But,  on  the  other 
hand,  the  court  ought,  I  think,  to  be  convinced  by 
the  proof  brought  before  it  that  the  applicant  is 
in  a  position  to  present  to  the  tribunals  of  the 
country  a  substantial  case  for  their  determination. 
I  think,  also,  that  before  granting  the  application 
the  court  should  afford  the  proposed  defendant 
an  opportunity  of  denying  categorically  the 
statements  relied  upon  by  the  applicant.  [His 
Lordship  discussed  the  evidence,  and  continued 
as  follows  :]  Without  expressing  any  opinion  as 
to  what  my  judgment  would  have  been  if  I  had 
had  to  determine  this  case  in  the  court  of  first 
instance,  I  have,  after  great  doubt,  come  to  the 
conclusion  that  the  appellant  has  not  sufficiently 
established  that  the  discretion  of  that  court,  and 
of  the  Court  of  Appeal,  has  in  either  instance 
been  so  erroneously  exercised  as  to  jastify  your 
Lordships  in  reversing  those  judgments.  I,  there- 
fore, concur  iu  the  view  that  this  appeal  should 
be  dismissed. 

Lord  Robertson. — My  Lords :  The  question 
before  your  Lordships  is  whother  the  decision  of 
the  Court  of  Appeal  should  Btand.  That  decision 
was  pronounced  on  different  materials  from  those 
which  were  before  Joyce,  J.,  and  I  think  that 
the  decision  can  be  supported.  My  view  is  that 
the  net  result  of  the  affidavits  on  both  sides  is  to 
disclose,  primi  facie,  a  question  or  questions  to 
be  tried  about  the  samples  and  the  specimen 
cards.  This  conclusion  is  derived  from  the 
special  circumstances  of  the  case.  From  the  tone 
of  the  Lords  Justices'  judgments,  I  infer  that 
there  is  no  danger  of  the  courts  encouraging 
vagueness  and  laxity  in  the  statements  upon 
which  they  will  proceed  to  exercise  this  excep- 
tional jurisdiction  against  foreigners.  The  reserve 
which  is  appropriate  enough  in  the  early  stages 
of  a  suit  brought  by  right  must  be  abandoned 
when  the  plaintiff  is  asking  the  court  for  leave  to 
serve  a  foreigner.  And  I  agree  in  the  view  indi- 
cated, in  the  Court  of  Appeal  that  mere  generalities 
given  from  second-hand  knowledge  ought  not  to 
be  considered  adequate  to  satisfy  the  court. 

Order  appealed  from   affirmed,  and  appeal 
dismissed  with  co$t$. 

Solicitor  for  the  appellants,  George  B.  Ellis. 

Solicitors  for  the  respondents,  /.  H.  and  J.  Y. 
Johnson. 


3uoicial  Committee  of  tfje  ^riog  Council. 

April  27  and  28. 

(Present:  The  Right.  Hons,  the  Lord  Chan- 
cellor   (Halabury),   Lords    Lindley  and 
Kinross,  and  Sir  Arthur  Wilson.) 
McDonald  v.  Belcher  and  others,  (o) 
on  appeal  from  the  supreme  court  of 

CANADA. 

Lava  of  Yukon  Territory — Practice — Bight  of 
appeal — Judgment  whether  final  or  interlocutory 
—Jurisdiction — Promissory  note — Yukon  Terri* 
tory  Act  1899. 

In  an  action  upon  a  document  alleged  by  the 

(•»)  Reported  by  C.  E,  HALbKS,  Esq.,  iUrrlMer-at-Law. 
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plaintiff*  to  be  a  promissory  note  the  judge  at 
the  trial  ordered  that,  "  at  to  the  alleged  note 
or  paper  writing  mentioned  in  par.  2  of  the 
plaintiffs'  statement  of  claim,"  the  plaintiffs' 
action  be  dismissed. 

Held,  that  this  icas  a  final  judgment  that  the  sum 
of  money  represented  by  the  alleged  note  was 
not  due,  and,  notice  of  aopeal  not  having  been 
given  within  the  lime  limited  by  the  Yukon 
Territory  Act  1899,'no  appeal  lay  to  the  Supreme 
Court  of  British  Columbia,  and  consequently  a 
further  appeal  from  that  court  to  the  Supreme 
Court  of  Canada  was  incompetent. 

Judgment  of  the  court  below  reversed. 

Appeal  by  special  leave  from  a  judgment  of  the 
Supreme  Court  of  Canada  (Taschereau,  C.J., 
Sedgewick.  Davios,  Mills,  and  Armour,  JJ.),  who 
had  reversed  a  judgment  of  the  Supreme  Court 
of  British  Columbia  (Hunter,  C.J..  Drake  and 
Martin,  JJ.),  who  had  affirmed  a  judgment  of 
Dngas.  J.  at  the  trial  in  favour  of  the  appellant, 
the  defendant  below. 

The  action  was  brought  in  the  Territorial 
Court  of  the  Yukon  District  by  the  respondents 
as  executors  of  the  late  Alexander  Calder 
against  the  appellant,  Alexander  McDonald,  for 
an  account  in  connection  with  various  mining 
transactions  in  the  Yukon  District  in  which 
Calder  and  McDonald  had  been  jointly  interested, 
and  for  payment  of  (1)  a  sum  of  50,000  dollars 
with  interest  doe  on  a  note  or  document  of  the 
appellant,  and  (2)  a  sum  of  8798  dollars,  being  an 
unpaid  balance  of  an  amount  alleged  to  be  due  by 
him  to  Calder  in  respect  of  the  "  clean-up  "  for  1899 
of  a  mining  claim  known  as  "  No.  27  Eldorado." 
The  appellant  contended  that  the  document  had 
been  given  under  special  circumstances,  and  with 
regard  to  the  contingency  of  his  death,  on  the 
occasion  of  bis  departure  for  England,  and  with 
a  view  to  effecting  a  sale  of  mining  properties, 
including  those  in  which  he  and  Calder  were 
interested,  some  of  which  had  remained  and 
others  had  been  placed  in  the  appellant's  name. 
He  alleged  that  the  promise  in  the  paper  was  in 
lieu  of  Calder's  interest  in  such  properties  and  of 
any  money  balance,  if  any,  which  might  exist 
against  him  on  their  transactions.  He  contended 
further  that  after  bis  return  to  the  district  (the 
properties  remaining  unsold,  but  in  process  of 
being  worked  out)  the  paper  stood  as  a  security 
for  his  return  of  Calder's  subsisting  interest  in 
respect  of  the  properties,  and  that  Calder,  having 
realised  a  large  part  of  that  interest,  bad  acknow- 
ledged satisfaction  of  50,000  dollars  in  respect 
thereof ;  and  that  the  appellant  had  subsequently 
made  good  to  Calder,  and  after  his  death  to  the 
plaintiffs,  all  the  remaining  interest,  and  had 
satisfied  and  discharged  all  his  obligations.  The 
claim  for  the  50,000  dollars  was  disposed  of  by 
Dusas.  J.  adversely  to  the  respondents,  and  the 
appellant  contended  that  that  decision  had  become 
absolutely  final  and  conclusive  and  had  ceased  to 
be  subject  to  appeal.  As  to  the  remaining  items 
of  claim,  an  official  inquiry  showed  that  there  was, 
after  ascertaining  the  payments  and  sets  off, 
nothing  due  to  the  respondents  from  the 
appellant,  but,  on  the  contrary,  a  balance  due  to 
the  latter.  The  Supreme  Court  of  British 
Columbia,  sitting  in  appeal,  affirmed  the  decision 
of  Dugas,  J. ;  but  the  Supreme  Court  of  Canada, 
on  further  appeal,  reversed  both  judgments  and 


ordered  a  new  trial,  with  leave  to  the  parties  to 
amend  their  pleadings  as  they  might  be  advised. 
From  this  last-mentioned  judgment  special  leave 
to  appeal  to  the  Judicial  Committee  was  granted. 

The  relevant  legislation  upon  appeals  from  the 
Territorial  Court  is  to  be  found  in  sects.  7,  8,  and 
13  of  cap.  11  of  the  Statutes  of  Canada  for  1899, 
and  is  as  follows : 

7.  The  Supreme  Court  of  British  Colombia  is  hereby 
constituted  a  Court  of  Appeal  for  the  territory.  (2)  An 
appeal  shall  Us  from  My  final  judgment  of  tbe  Terri- 
torial Court  to  the  judges  of  tbe  (aid  Sipreme  Court 
sitting  together  as  a  foil  oourt  where  the  matter  in  con- 
troversy amounts  to  the  enm  or  value  of  five  hundred 
dollars  or  upwards,  or  where  tbe  title  to  real  estate  or 
some  interest  therein  is  in  question,  or  the  validity  of  a 
patent  is  affected,  or  the  matter  in  question  relates  to 
the  taking  of  an  annnal  or  other  rent,  customary  ore 
duty  or  fee.  or  a  like  demand  of  a  pnblic  i 
nature  affecting  future  rights,  or  in  cases  of  ] 
for  or  upon  mandamu*,  prohibition,  or 
(3)  Tbe  said  Supreme  Court  and  tbe  judgts  thereof  shall 
have  the  same  powers,  jurisdiction,  and  authority  with 
referenoe  to  any  suoh  appeal  and  tbe  proceeding*  thereon 
as  if  it  were  an  appeal  duly  authorised  from  a  like 
judgment,  order,  or  dsoree  made  by  tbe  said  Supreme 
Court  or  a  judge  thereof  i:i  the  exercise  of  ite  ordinary 
jurisdiction. 

8.  Notice  of  any  snob  appeal  shall  be  given  within 
twenty  days  from  tbe  day  upon  whioh  the  judgment 
appealed  from  is  pronoun oed  or  given,  or  within  such 
further  time  as  this  Territorial  Court  or  a  judge  thereof 
may  allow. 

13.  An  appeal  shall  lie  to  the  Supremo  Court  of 
Canada  from  tbe  judgment  upon  any  appeal  authorised 
by  this  Act  of  tho  Supreme  Court  of  British  Columbia, 
wherever  snob  an  appeal  to  the  Supreme  Court  of  Canada 
would  have  been  authorised  had  the  jadgment  appealed 
from  been  delivered  by  tbe  Supreme  Court  of  British 
Columbia  in  a  like  ease  in  tbe  exeroiee  of  its  ordinary 
jurisdiction  upon  appeal  in  respect  of  osses  originating  in 
the  courts  of  tbe  said  provinoe.  (2)  An  appeal  shall  also 
lie  to  tbe  Supreme  Court  of  Canada  direct  from  any 
final  judgment  of  the  Territorial  Court  from  whioh  it  ie 
heroin  provided  that  an  appeal  may  be  taken  to  the 
Supreme  Court  of  British  Columbia,  and  the  provisions 
of  sects.  8,  9,  and  11  of  this  Act  shall  apply,  muta  tie 
mutandis,  to  suoh  appeal. 

Blake,  K.C.  and  Auguste  Nod  (both  of  the 
Canadian  Bar)  appeared  for  the  appellant. 

Sir  C.  Tupper,  K.C.  (of  the  Canadian  Bar)  and 
the  Hon.  front  Russell,  for  the  respondents,  took 
the  preliminary  objection  that  no  leave  to  appeal 
should  have  been  given,  as  there  was  no  question 
of  general  interest  involved,  tbe  statute  in 
question  having  been  repealed  before  the  applica- 
tion for  leave  to  appeal  was  made.  They  cited 
Lynll  v.  Jardine,  22  L.  T.  Rep.  882 ;  L.  Rep.  8  P.  C. 
318; 

ITitson  v.  Cullender,  0  Moo.  P.  C  100  ; 
8ibnara\n  Ghose  v.  Huilodftiir  Doss,  9  Moo.  P.  C. 
35*. 

Blake,  K.C.  was  heard  contra  on  this  point. 

Their  Lordships  pointed  out  that  the  proper 
course  for  the  respondents  to  have  taken  would 
have  been  to  apply  to  rescind  the  leave  to  appeal, 
and  decided  to  hear  tbe  appeal  on  the  merits. 

Blake,  K.C.  nndAuguste  AV7,  for  the  appellant, 
argued  that  there  was  no  appeal  in  this  case.  It 
was  a  final  judgment,  and,  notice  of  appeal  not 
having  been  given  within  the  time  prescribed  by 
statute,  there  was  no  appeal,  and  neither  tho 
Supreme  Court  of  British  Columbia  nor  the 
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Supreme  Court  of  Canada  bad  jurisdiction  to 
«ntertain  it.  If  it  was  an  interlocutory  judgment, 
no  appeal  lay  at  all.   They  cited 

£x  part*  Moore,  52  L.  T.  Rep.  376  ;  14  Q.  B.  Div. 
£27; 

Re  Aleiander,  66  L.  T.  Hep.  133  ;  (1892)  1  Q.  B. 
216; 

International  Financial  Society  v.  Moscow  Gas 

Company,  37  L.  T.  Rep.  736;  7  Ch.  Dir.  241 ; 
Loire  t.  Lone,  40  L.  T.  Rep.  236  :  10  Ch.  Dir.  432  ; 
Shelferv.  City  of  Loudon  Electric  Light  Comj.any, 

72  L.  T.  Rep.  34  ;  (1895)  1  Ch.  287  ; 
Brenhilda  r.  British  Indian   8ttam  Navigation 

Compiny,  8  lad.  App.  159  ; 
Standard  Discount  Company  v.  La  Grange,  37 

L.  T.  B«p.  372  :  3  C.  P.  Dir.  67  ; 
Shubrook  v.  Tvfnell,  46  L.  T.  Rep.  749  ;  9  Q.  B. 

Bit.  621 ; 

Collin*  f.  Vettiy  cf  Paddington,  42  L.  T.  Rep.  573  ; 

5  Q.  B.  Dir.  368 ; 
Bio  key  v.  Latham,  43  Ch.  Dir.  23  : 
Boisont.  Altrincham  Urban  District  Council,  (1903) 

1  K.  B.  547. 

If  your  Lordships  are  with  the  appellant  on  this 
point,  it  is  not  necessary  to  go  into  the  merits,  and 
the  dealings  between  the  parties. 

Sir  C.  Tapper,  K.C.  and  the  Hon.  F.  Russell,  for 
the  respondent*,  contended  that  the  appeal  to  the 
Supreme  Court  of  British  Columbia  was  brought 
within  the  prescribed  time,  and  in  any  case  the 
rating  of  the  judge  at  the  trial  was  not  a  final 
judgment  on  the  point,  but  only  an  expression  of 
•opinion  that  the  document  in  question  was  not  a 
promissory  note,  and  could  not  be  sued  on  in  that 
character.  Leave  to  amend  should  hare  been 
vgiven.   They  cited 

Cremetti  v.  Crcm,  4  Q.  B.  Dir.  22  j  : 
Botton  v.  Altrii.cham  Urban  District  Council  {ubi 
*«p.) ; 

Krehl  v.  Biimll,  39  L.  T.  Rep.  461;  10  Ch.  Dir. 
420 ; 

Pheytey  v.  Phe'jaey,  41  L.  T.  Rep.  607;  12  Ch.  Dir. 
305 . 

Boston  v.  Lsliei  re,  22  L.  T.  Rep.  735 ;  L.  Rep.  3 
P.  C.  163  : 

Laird  t.  Br,g,p,  43  L  T.  Rep.  632  :  16  Ch.  Dir. 
440  ,  on  SPJ.M1,  45  L.  T.  Rep.  238  ;  19  Ch.  Dir. 

22: 

Be  Abrahams,  2  Moo.  P.  C.  X.  S.  241. 
Blake,  K.C.  was  heard  in  reply. 
At  the  conclusion  of  the  arguments  their 
Lordships'  judgment  was  delivered  by 

The  Lord  Chancellor  (Halsbury).— Not- 
withstanding the  time  occupied  by  thin  case  in 
argument,  the  questions  for  decision  are  very 
narrow  indeed.  The  action,  which  was  com- 
menced in  the  Territorial  Court  of  the  Yukon 
Territory,  was  brought  under  circumstances 
similar  to  those  which  would  arise  in  this  country 
if  a  plaintiff  were  to  bring  a  number  of  actions 
comprehended  in  one  writ.  During  the  argu- 
ment a  great  many  observations  were  made 
which  some  half-ceutury  ago  would  have  been 
very  appropriate,  and  probably  conclusive,  but 
they  are  wholly  inapplicable  to  the  system  of 
jurisprudence  which  has  been  established  since 
that  period.  Formerly  there  were  forms  of 
action  outside  which  the  plaintiff  k could  not  go. 
One  record  was  one  history  of  a  particular  liti- 
gation. Indeed,  in  earlier  times,  on'y  one  plea 
was  admitted;  and  until  the  Statute  of  Anne 
(the  Law  Amendment  Act  1705)  a  person  was 


compelled  to  base  his  whole  defence  on  one  plea, 
and  could  not  raise  more  than  one.  In  like 
manner  he  had  either  to  plead  or  to  demur,  and 
the  judgment  upon  the  plea,  if  issne  was  taken 
upon  it,  was  conclusive  against  the  person  who 
was  found  to  be  in  tho  wrong ;  and  the  judgment 
upon  demurrer  was  conclusive,  and  would,  in  the 
strictest  and  most  appropriate  sense,  be  described 
as  a  final  judgment.  The  so-called  declaration, 
to  which  a  person  was  confined,  had  to  set  out  the 
cause  of  action,  appropriately  describe  it,  and, 
within  very  narrow  limits  indeed,  bring  it  under 
a  particular  head  of  right.  All  that  is  changed. 
It  is  clear  that  all  those  i  nlea  are  now  inappro- 
priate, and  that  the  learning  and  phraseology 
applicable  to  them  have  parsed  away.  Rightly 
or  wrongly,  the  Legislature  has  enacted — and  the 
law  in  force  in  the  Yukon  Territory  follows  in 
terms  the  procedure  of  this  country — that  the 
statement  of  claim  shall  be  a  simple  narrative  of 
the  facte  upon  which  the  plaintiff  relies,  and  it  is 
for  the  judge  to  direct  the  jury,  if  there  be  a 
jury,  or  to  decide  himself,  if  there  be  none,  as  to 
the  nature  of  the  legal  liability  which  is  disclosed, 
not  upon  appropriate  legal  averment,  but  upon 
the  facts  described  in  the  statement  of  claim. 
It  is  necessary  to  bear  these  matters  in  mind  in 
deciding  the  present  case,  because  many  of  the 
observations  made  and  some  of  the  authorities 
quoted  by  counsel  appear  to  rest  upon  the  idea 
that,  notwithstanding  the  fundamental  changes 
made  by  the  Legislature,  the  old  legal  procedure 
is  still  preserved.  In  this  case  the  respondents, 
the  executors  of  one  Calder,  brought  an  action 
against  the  appellant  claiming  certain  sums  of 
money  as  due  from  him  to  Calder's  estate.  There 
were  several  matters  in  dispute,  and  the  state- 
ment of  claim  describes  the  mode  in  which 
they  arose.  The  particular  matter,  however, 
upon  which  the  case  now  before  their  Lord- 
ships depends  (and  it  has  been  frankly  admitted 
that,  if  that  one  particular  matter  is  decided 
against  the  respondents,  the  appeal  must  succeed 
and  that  the  other  matters  may  be  disregarded)  is 
whether  the  question  of  an  indebtedness  by  the 
defendant  (the  appellant)  to  the  extent  of  50.000 
dollars  was,  or  was  not,  finally  dispoced  of  by  the 
trial  whith  took  place  before  the  Territorial  radge; 
that  is  to  say,  whether  the  language  used  by  the 
learned  judge  in  disposing  of  the  matter  consti- 
tuted a  final  judgment  of  the  court.  If  the  judg- 
ment was  interloctory,  no  appeal  lay.  If  it  was 
final,  an  appeal  could  only  oe  brought  within 
twenty  days,  whereas,  in  fact,  no  appeal  was 
entered,  or  notice  given,  until  a  period  of  twenty- 
one  days.  The  question,  therefore,  is  reduced 
to  this:  Was  there,  or  was  there  not.  a  final 
judgment  r  The  learned  judge  ordered,  on  the 
."3rd  Slay  1901,  that,  "  as  to  the  alleged  note  or 
paper  writing  mentioned  in  par.  2  of  plaintiffs' 
statement  of  claim,"  the  plaintiffs'  action  be  dis- 
missed. On  the  language  used  by  the  learned 
judge  seme  criticism  might  be  passed  as  to 
whether,  in  giving  a  decision  on  one  item  of  an 
account,  it  is  appropriate  to  say  that  "  the  action 
thereupon  is  dismissed.''  The  respondents  con- 
tend that  the  language  used  might  have  misled 
them  as  to  the  amount  of  time  in  which  they  could 
appeal,  because  they  did  not  understand  that 
language  to  constitute  a  final  judgment.  The 
point  in  dispute  is  whether  the  judgment  of  the 
learned  judge,  who,  by  the  request  of  the  respon- 
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dents  themselves,  took  out  one  of  the  items  of 
account  and  adjudicated  upon  that  item,  was  a 
mere  adjudication  that  an  action  on  a  promissory 
note  would  not  lie,  or  was  really  a  decision  that 
the  sum  of  money  represented  by  that  note  was 
one  which,  according  to  his  view  of  the  evidence, 
was  not  due.  Their  Lordships  desire,  in  the  first 
place,  to  observe  that,  if  the  decision  were  simply 
that  the  instrument  relied  on  was  sued  on  in  its 
character  as  a  promissory  note,  no  other  evidence 
than  the  document  itself  was  required  to  enable 
the  learned  judge  to  give  such  a  decision.  Bat 
so  far  from  confining  himself  to  the  document 
itself,  the  learned  judge  heard  the  evidence. 
Apart  altogether  from  what  he  said  afterwards,  in 
Sept.  1901,  it  is  impossible,  if  one  looks  at  what 
was  done  and  said  at  the  time  of  the  trial,  to 
suppose  but  that  the  learned  judge  entered  into 
the  merits,  and  came  to  the  conclusion  that  the 
50,000  dollars  were  not  due.  If  confirmation  of 
that  view  were  wanted,  it  is  only  necessary  to 
look  at  what  occurred  when  the  rest  of  the  items 
in  the  account  were  referred  to  the  clerk  of  the 
court,  to  determine,  whether  or  not,  any  money 
was  due  from  the  defendant  to  the  plaintiffs.  In 
making  his  report,  dated  the  10th  Sept.  1901, 
the  referee  says :  "  The  claim  for  50,000  dollars 
having  been  dismissed,  I  take  this  as  a 
starting  point,  and  the  only  starting  point  that 
I  can  take  from  the  evidence."  The  referee,  there- 
fore, understood  what  the  learned  judge  had  said ; 
and  if  it  was  intended  to  contest  his  construction 
of  the  judgment  of  the  23rd  May  1901,  one  would 
have  expected  the  plaintiffs  to  make  an  applica- 
tion to  the  court,  and  to  urge  that  the  referee  had 
not  understood  the  judgment,  and  that  the 
learned  judge  only  intended  to  say  that  an  action 
would  not  lie  on  a  promissory  note,  whereas  the 
referee  to  whom  the  rest  of  the  account  had  been 
remitted  had  actually  refused  to  enter  into  the 
question  of  the  50,000  dollars,  on  the  ground  that 
ibis  money  had  been  adjudicated  upon,  and  that 
he  had  no  right  to  enter  into  that  part  of  the 
account.  If  that  is  what  the  plaintiffs  thought 
at  the  time,  and  if  they  did  not  themselves  under- 
stand the  meaning  of  the  learned  judge,  what 
would  have  been  simpler  than  for  them  to  apply 
to  the  court,  and  to  nave  the  matter  put  right  ? 
They  could  have  urged  that  all  the  learned  judge 
meant  was  that  an  action  would  not  lie  upon  this 
as  a  promissory  note,  because  it  was  for  gold  dust, 
and  not  for  money.  But  instead  of  doing  this, 
they  allowed  the  account  to  be  taken,  to  the 
exclusion  of  the  claim  for  50,000  dollars.  The 
rnferee  does  not  use  the  phrase  "  promissory  note." 
He  speaks  of  "  the  claim  for  50,000  dollars."  He 
says  in  effect:  "The  claim  for  50,000  dollars 
having  been  decided  against  you,  it  is  hardly 
necessary  to  proceed  further  to  show  what  every- 
body understood  at  the  time  to  be  that  which  the 
learned  judge  subsequently  explained  " ;  and  their 
Lordships  cannot  admit  that  there  was  anything 
to  prevent  the  learned  judge  from  explaining 
what  be  had  intended  to  decide,  if  there  was  any 
ambiguity  in  his  language.  However,  the  question 
whetber  there  should  be  an  appeal  was,  as 
Mr.  Blake  has  pointed  out  on  behalf  of  the 
appellant,  decided  by  the  parties  themselves,  and 
the  notion  of  tbeir  having  been  misled,  and 
having  delayed  this  notice  of  appeal  through  a 
misunderstanding  of  the  learned  judge's  judg- 
ment, is  illusory,  because  tbey  had  actually 
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decided  to  appeal  and  an  interlocutory  order 
would  have  been  unappealable.    The  account 
given  of  why  they  did  not  appeal  in  time — viz., 
that  they  could  not  give  notice  of  appeal  in  twenty 
days — is  a  somewhat  singular  one,  which  is  treated 
with  great  propriety  by  the  Supreme  Court  of 
British  Columbia.   In  the  result,  their  Lordships 
are  of  opinion  that  there  was  a  final  judgment  in 
the  Territorial  Court  as  to  the  claim  for  50.000 
dollars,  whether  the  costs  were  given  at  the  time, 
or  followed  in  due  course  of  law.   If  there  was  a 
final  judgment  the  present  appeal  does  not  lie ; 
for  it  iB  impossible  to  get  out  of  the  express 
language  of  the  Canadian  statute  (the  Yukon 
Territory  Act  1899,  s.  8).     This  is  a  most 
important  matter  for  one  of  the  litigants,  at  any 
rate.    For  the  moment  the  time  for  appealing  has. 
piLssed,  the  litigation  is  at  an  end,  and  it  would  be 
very  disastrous  if,  under  such  circumstances,  it 
could  be  extended  contrary  to  statute.  As  pointed 
out  in  a  case  cited  before  their  Lordships  (Inter- 
national Financial  Society  v.  City  of  Motcow  Ga* 
Company,  37  L.  T.  Rep.  736;  7  Ch.  Div.  241),  the 
law  in  such  cases  confers  a  most  important  right 
on  one  of  the  litigants  by  ordering  that  there  shall 
be  an  end,  finally,  of  the  litigation  between  the 
parties.   The  result  is,  that  an  appeal  did  not  lie 
to  the  British    Columbian    Court    from  the 
judgment  of  the  Territorial  Court  of  the  23rd 
May  1901.  as  regarded  the  claim  for  50,000  dollar, 
and  the  appeal  to  the  Supreme  Court  of  Canada, 
was  incompetent.   In  these  circumstances  it  is 
not  necessary,  and,  indeed,  it  would  not  be  proper, 
to  discuss  the  merits  of  the  question  which  have 
been  decided  by  the  only  tribunal  competent  to 
decide  them  from  whose  decision  there  is  now  no 
appeal.   Tbeir  Lordships  will  therefore  humbly 
advise  His  Majesty  to  allow  the  appeal,  to  reverse 
the  judgment  of  the  Supreme  Court  of  Canada, 
with  costs,  and  to  restore  the  judgment  of  the- 
Supreme  Court  of  British  Columbia  of  the  19th 
Nov.  1902,  with  a  declaration  that  the  judgment 
of  the  Territorial  Court  of  the  23rd  May  1901  was 
final  so  far  as  it  "ordered  and  adjudged  as  to  the 
alleged  note  or  paper  writing  mentioned  in  par.  2 
of  plaintiffs'  statement  of  claim  that  the  plaintiffs" 
action  thereupon  be  and  the  same  is  hereby  dis- 
missed." A  preliminary  objection  was  taken  by  the 
respondents  that  the  particular  statute  in  ques- 
tion, the  construction  of  which  was  stated  to  be 
a  matter  of  general  public  importance  justifying; 
an  application  to  His  Majesty  in  Council  for 
special  leave  to  appeal,  had,  at  the  time  of  such 
application,  been  repealed,  and  that  the  appellant 
ought  to  have  brought  that  fact  before  their 
Lordships  at  the  time  when  his  application  was 
made.   It  has  not  been  suggested,  and  very 
properly  not  suggested,  that  there  was  any  lack 
of  bona  fide*  on  the  part  of  the  appellant.   At  the 
same  time,  the  fact  ought  to  have  been  mentioned. 
Their  Lordships  do  not,  however,  consider  the 
point  to  be  such  as  to  affect  the  question  of  costs 
in  this  case,  inasmuch  as  the  real  question  raised 
on  this  appeal — viz.,  whether  or  not  an  order 
made  under  the  circumstances  stated  was  a  final 
judgment  within  the  meaning  of  the  statute — is 
as  important  now  as  it  was  then.    Their  Lord* 
ships  have  already  expressed  tbeir  opinion  that  it 
was  a  final  judgment ;  and  it  is  only  necessary 
to  add  that  some  of  the  confusion  and  difficulties 
that  have  been  raised  are  due  to  the  acts  of  the 
respondents  themselves.   If  the  causes  of  action 
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had  been  allowed  to  take  their  ordinary  course, 
and  the  whole  matter  bad  been  disposed  of  by 
the  learned  judge  in  the  Territorial  Court,  no 
question  could  possibly  hare  been  raised,  and  the 
learned  judge  would  probably  have  disposed  of 
the  costs,  and  have  used  language  not  open  to 
ambiguity  in  disposing  of  the  whole  litigation. 
But  at  the  express  desire  of  the  respondents 
themselves  be  took  out  of  the  account  the  par- 
ticular item  of  the  claim  for  50,000  dollars,  and 
gave  judgment  upon  that  particular  item.  The 
compliance  with  this  request  of  the  respondents  has 
probably  given  rise  to  all  this  trouble.  But  the 
question  whether  the  order  under  consideration 
was,  or  was  not,  a  final  judgment,  is  as  important 
to-day  as  it  was  before  the  statute  referred  to  was 
repealed.  The  result  is  that  their  Lordships 
rind  no  sufficient  reason  to  deprive  the  appellant 
of  his  ordinary  right  to  the  costs  of  the  appeal. 

Solicitors  for  the  appellant,  Blake  and  Redden. 
Solicitors  for  the  respondents,  Charles  Russell 
and  Co. 


April  20  and  May  6. 

(Present :  The  Right  Hons.  Lords  Macnaohten, 
Davey,  and  Lindley,  and  Sir  Arthur 
Wilson.) 

Citizens'  Life  Assurance  Company  Limited 
v.  Brown.  («) 

ON  APPEAL  FROM  THE  SUPREME  COURT  OK  NEW 

SOUTH  WALES. 
Libel — Libel  by  officer  of  corporation — Liability  of 
corporation — Scope  of  duty  of  agent — Malice. 

A  limited  company  i$  liable  for  a  libel  published 
by  one  of  its  officer*  acting  within  the  scope  and 
in  the  course  of  hi*  employment,  on  the  ordinary 
jjrinciples  of  agency  ;  and,  if  there  is  evidence 
that  it  was  within  the  scope  of  the  agent's 
authority  and  employment  to  write  the  letter 
which  contained  the  libel  complained  of,  the 
fact  that  he  went  further  than  the  facts 
warranted,  and  made  charges  which  he  knew  to 
be  fd*6'  tcitl  not  re^iece  tlle  company  from 

Judgment  of  the  court  below  affirmed. 

Appeal  from  a  judgment  of  the  Supreme  Court 
of  New  South  Wales  (Stephen,  Acting  C.J.,  G.  B. 
Simpson  and  Pring,  JJ.)  refusing  a  rule  nisi  to 
set  aside  the  verdict  found  for  tbe  respondent, 
the  plaintiff  below,  and  to  enter  a  nonsuit,  or  a 
verdict  for  the  defendants,  or  for  a  new  trial. 

Tbe  action  was  brought  by  the  respondent 
against  the  appellants  to  recover  damages  for  a 
libel  published  by  one  Fitzpatrick,  an  agent  of 
the  appellant  company,  under  circumstances 
which  appear  in  tbe  judgment  of  their  Lordships. 

The  case  wad  first  tried  in  April  1901  before 
Owen,  J.  and  a  jury,  when  the  jury  returned  a 
verdict  for  the  plaintiff  with  damages. 

This  verdict  was  set  aside  and  the  case  was 
tried  again  in  Oct.  1001  before  Cohen.  J.  and  a 
jury,  when  the  plaintiff  again  obtained  a  verdict 
with  damages. 

This  verdict  was  also  set  aside,  and  in  Oct.  1002 
the  case  was  tried  for  the  third  time  before 
Simpson,  J.  and  a  jury,  when  the  plaintiff  again 
obtained  a  verdict  with  650/.  damages. 

(.»)  Reported  \>j  C.  E.  Maluss,  Esq.,  Bi.rriit«r-»t-L»  w. _ 
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Asquith,  K.C.  and  the  Hon.  F.  Russell  appeared 
for  the  appellants,  and  contended  that  the  vordict 
was  wrong  in  finding  that  Fitzpatrick  was  acting 
within  the  scope  of  his  employment  in  publishing 
the  libel.  A  communication  to  a  policy-holder 
in  answer  to  an  inquiry  was  privileged  bo  long  as 
he  was  acting  in  the  interests  of  the  company ; 
and  if  he  used  his  position  to  gratify  personal 
malice,  he  was  acting  outside  the  scope  of  his 
duty.  In  any  case  the  malice  with  which  he 
acted  cannot  be  imputed  to  the  corporation. 
They  cited 

Nevill  v.  General  and  Fine  Arts  Insurance  Com- 
pany, 72  L.  T.  Rep.  525  ;  (1895)  2  Q.  B.  150  ; 
on  appeal,  75  L.  T.  R«p.  600  ;  (1897)  A.  C.  69  ; 

Abnith  v.  North-Eastern  Railway  Company,  55 
L.  T.  Rep.  63  ;  11  App.  Cm.  247 ; 

Edwards  v.  Midland  Railway  Company,  43  L.  T. 
Rep.  694 ;  6  Q.  B.  Div.  287  ; 

Corn/ord  v.  Carlton  Bank,   80  L.  T.  Rep.  121  ; 

(1899)  1  Q.  B.  392  ;  on  appeal,  81  L.  T.  Rep.  415 } 

(1900)  1  y.  B.  22. 

H.  Drysdale  Woodcock,  who  appeared  for  the 
respondent,  was  not  called  upon  to  address  their 
Lordships. 

At  the  conclusion  of  the  argument  for  the 
appellants  their  Lordships  took  time  to  consider 
their  judgment. 

May  6. — Their  Lordships'  judgment  waa 
delivered  by 

Lord  Lindley. — The  question  raised  by 
this  appeal  is  whether  a  limited  company  is 
responsible  for  a  libel  published  by  one  of 
its  officers.  The  action  has  been  tried  three 
times.  The  plaintiff  obtained  a  verdict  and 
judgment  every  time,  with  damages  which 
have  been  every  time  increased.  Counsel  for  the 
company  feel  that  it  would  be  useless  to  send  the 
case  bask  for  another  trial,  and  they  therefore 
ask  that  the  last  verdict  and  judgment  should  be 
set  aside  and  judgment  entered  for  the  company. 
The  facts  are  shortly  as  follows :  The  appellants 
are  an  assurance  company  incorporated  with 
limited  liability  and  carrying  on  business  in  New 
South  Wales.  From  Jan.  19U0  until  June  1900  the 
respondent  Brown  (the  plaintiff  in  the  action)  waa 
in  the  service  of  the  company  as  an  insurance 
agent  at  Tamworth.  Brown  was  introduced  to 
the  company  by  Fitzpatrick,  who  was  employed 
by  the  company  as  a  superintendent  of  agencies 
under  the  terms  of  an  agreement  dated  the  12th 
June  1809.  His  duties  will  be  referred  to  pre- 
sently. Shortly  after  leaving  tbe  employment  of 
the  company— namely,  in  the  month  of  July — 
Brown  entered  the  service  of  a  rival  company 
called  the  Standard  Life  Association,  and  while  in 
the  service  of  snch  company  Brown  visited  oivers 
of  the  policy-holders  in  tue  appellant  company 
and  endeavoured  to  induce  such  policy-holders  to 
leave  the  appellant  company  and  to  insure  in  the 
Standard  Life  Association,  and  for  the  purpose  of 
bringing  about  such  a  result  made  statements 
derogatory  to  the  appellant  company.  Fitzpatrick 
learned  that  such  statements  had  been  and  were 
being  made,  and  he  published  the  libel  com- 
plained of.  It  was  a  circular  letter  sent  to  several 
persons  insured  in  the  appellant  company  in 
answer  to  inquiries  made  Tt»y  them.  It  was 
plainly  defamatory.  Some  statements  contained 
in  it  were  uot  true,  and  Fitzpatrick  knew  that 
they  were  not  true.    There  was  evidence  of 
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express  malice  on  the  part  of  Fitzpatrick.  There 
ia  no  note  of  the  learned  judge's  summing  np, 
bat  the  jury  found  a  verdict  for  the  plaintiff,  gave 
him  650t.  damages,  and  found  that  "  Fitzpatrick 
was  acting  in  publishing  the  libel  within  the  scope 
of  his  employment  and  in  the  course  of  his 
employment."  Judgment  was  accordingly  entered 
for  the  plaintiff  for  this  Bum  and  costs;  and  the 
Supreme  Court  refused  to  set  aside  the  verdict 
and  enter  judgment  for  the  defendants  and 
refused  to  grant  a  new  trial.  Hence  the  present 
appeal.  Counsel  for  the  appellants  contended, 
firHt,  that  the  verdict  was  wrong  in  finding  that 
Fitzpatrick  acted  in  publishing  the  libel  within 
the  scope  and  in  the  course  of  his  employment ; 
and,  secondly,  that  even  if  he  did,  yet  the  malice 
with  which  he  wrote  it  cannot  be  imputed  to  the 
company.  In  support  of  this  proposition  reliance 
was  placed  on  the  well-known  judgment  of  the 
late  Lord  B  ram  well  in  Abrath  v.  North- Eastern 
Railway  Company  (55  L.  T.  Rep.  63 ;  11  App. 
Cas.  247).  It  will  be  convenient  to  dispose  of  the 
second  question  first.  There  is  no  doubt  that 
Lord  Bramwell  held  strongly  to  his  opinion  that 
a  corporation  was  incapable  of  malice  or  motive, 
and  that  an  action  for  malicious  prosecution 
could  not  be  maintained  s  gainst  a  company. 
Lord  Cranworth  in  Western  Bank  of  Scotland  v. 
Addie  (L.  Rep.  1  H.  L.  Sc.  145)  baa  expressed  a 
similar  opinion  as  to  the  liability  of  corporations 
for  frauds.  But  these  opinions  have  not  prevailed, 
and  their  Lordships  are  not  prepared  to  give 
effect  to  them.  If  it  is  once  granted  that 
corporations  are  for  civil  purposes  to  be  regarded 
as  persons — i.e.,  as  principals  acting  by  agents 
and  servants — it  is  difficult  to  see  why  the  ordinary 
doctrines  of  agency,  and  of  master  and  servant, 
are  not  to  be  applied  to  corporations  as  well  as  to 
ordinary  individuals.  These  doctrines  have  been 
so  applied  in  a  great  variety  of  cases,  in  questions 
arising  out  of  contract,  and  in  questions  arising 
out  of  torts  and  frauds ;  and  to  apply  them  to  one 
class  of  libels  and  to  deny  their  application  to 
another  class  of  libels  on  the  ground!  that  malice 
cannot  be  imputed  to  a  body  corporate  appears  to 
their  Lordships  to  be  contrary  to  sound  legal 
principles.  1o  talk  about  imputing  malice  to 
corporations  appears  to  their  Lordships  to  intro- 
duce metaphysical  subtleties  which  are  needless 
and  fallacious.  Their  Lordships  concur  with  the 
view  of  the  Acting  Chief  Justice  in  this  case  that 
if  Fitzpatrick  published  the  libel  complained  of  in 
the  course  of  his  employment,  the  company  are 
liable  for  it  on  ordinary  principles  of  agency. 
Fitzpatrick's  letter,  although  published  on  a 
privileged  occasion,  was  not  itself  privileged; 
and  not  being  privileged  the  letter  must  be  treated 
as  any  other  libel  written  and  published  by  an 
ofiker  of  the  company.  There  remains,  however, 
the  important  question  whether  there  was 
evidence  on  which  the  jury  could  properly  find 
that  the  publication  of  the  letter  was  within  the 
scope  of  Fitzpatrick's  authority  or,  what  is  the 
same  thing,  within  the  scope  of  his  employment. 
He  was  engaged  by  a  written  agreement ;  he  was 
a  superintendent ;  he  was  to  act  under  instruc- 
tions given  to  him  by  properly  authorised  officers 
and  in  accordance  with  the  rules  and  regulations 
of  the  company.  He  was  to  devote  bis  whole 
time  to  furthering  the  company's  business.  He 
was  to  receive  and  pay  money  .keep  proper  accounts, 
and  to  supervise  various  agencies  under  him. 
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He  was  to  be  paid  a  salary  of  51.  a  week  and  a 
commission  on  policies  procured  by  him.  The 
written  agreement  did  not  state  more  precisely 
what  his  duties  were.  Witnes&ei  were  called  to 
throw  farther  light  upon  the  subject.  Mr.  Eedy, 
the  general  secretary  of  the  company,  said  that  if 
policy-holders  wanted  to  know  why  the  company 
did  not  prosecute  Brown  for  his  statements  about 
the  company,  Fitzpatrick  should  have  communi- 
cated that  matter  to  the  head  office  before  taking 
action.  "It  would  have  been  his  duty."  Another 
witness  said  his  duty  was  to  appoint  and  look 
after  agents,  and  "  to  stand  as  an  intermediate 
between  the  assured  and  the  office.  His 
authority  is  to  secure  business  and  save  business 
and  to  visit  policy-holders  whose  policies  have 
lapsed  or  are  likely  to  lapse.  In  the  district 
itself  there  is  no  one  above  him."  It  is  clear  that 
the  scope  of  Fitzpatrick's  authority  and  employ- 
ment was  wide  and  by  no  means  clearly  do  fined. 
In  considering  the  scope  of  bis  authority  and 
employment,  their  Lordships  agree  with  the 
Acting  Chief  Justice  in  thinking  that  the  jury 
were  entitled  to  act  on  their  own  knowledge  of 
colonial  business  and  habits.  They  were  entitled 
to  consider  the  necessities  of  the  case  arising 
from  the  size  and  nature  of  the  district  placed 
under  Fitzpatrick's  supervision  and  what  would 
naturally  be  done  in  the  colony  by  a  person  in  his 
position.  He  bad  no  actual  authority  express  or 
implied  to  write  libels  nor  to  do  anything  legally 
wrong ;  but  it  is  not  necessary  that  he  should  nave 
bad  any  such  authority  in  order  to  render  the 
company  liable  for  hie  acts.  Ths  law  upon  this 
subject  cannot  be  better  expressed  than  it  was  by 
the  Acting  Chief  Justice  in  this  case.  He  said  : 
"  Although  the  particular  act  which  gives  the 
cause  of  aotion  may  not  be  authorised,  still  if  the 
act  is  done  in  the  course  of  employment  which  is 
authorised,  then  the  master  is  liable  for  the  act  of 
bis  servant."  This  doctrine  has  been  approved 
and  acted  upon  by  this  boird  in  Mackay  v.  Com- 
mercial  Bank  of  New  Brunswick  (30  L.  T.  Rep. 
180;  L.  Rep.  5  P.  C.  394)  and  Swire  v.  Francis 
(37  L.  T.  Rep.  554 ;  3  App.  Cas.  106),  and  the 
doctrine  is  as  applicable  to  incorporated  com- 
panies as  to  individuals.  All  doubt  on  this 
question  was  removed  by  the  decision  of  the 
Court  of  Exchequer  Chamber  in  Barwick  v. 
Enqlish  Joint  Stock  Bank  (16  L.  T.  Rep.  461 ; 
L.  Kep.  2  Ex.  259),  which  is  the  leading  case  on 
the  subject.  It  was  distinctly  approved  by  Lord 
Selborne  in  the  House  of  Lords  in  Houldsworth 
v.  City  of  Qlasgow  Bank  (42  L.  T.  Rep.  194; 
5  App.  Cas.  317,  326),  and  has  been  followed  in 
numerous  other  cases.  Such  being  the  evidence, 
their  Lordships  cannot  judicially  hold  that  there 
was  no  evidence  to  warrant  the  jury  in  finding 
that  it  was  within  the  scope  of  Fitzpatrick's 
authority  and  employment  to  write  to  policy- 
holders in  order  to  counteract  the  mischief  which 
Brown  was  doing  to  the  business  of  the  company ; 
and  although  Fitzpatrick  went  too  far  and  made 
charges  against  Brown  which  he  knew  were  not 
true,  their  Lordships  are  of  opinion  tha*  the 
company  are  legally  responsible  for  what  he 
wrote.  As  regards  the  verdict  being  against  the 
weight  of  evidence,  it  must  be  borne  in  mind 
that  Simpson,  J.,  who  tried  the  last  action,  was 
satisfied  with  the  verdict,  and  he  reports  that  the 
judges  who  tried  the  two  previous  actions  were 
also  satisfied  with  the  verdicts  given  in  them. 
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Their  Lordships  see  no  reason  for  thinking  the 
verdict  wrong  on  the  evidence  adduced.  Their 
Lordships  wi.'l  therefore  humbly  advise  His 
Majesty  to  dismiss  the  appeal,  and  the  appellant 
company  must  pay  the  costs. 

Solicitors  for  the  appellants,  CharUt  Ru$$ell  and 

Co. 

Solicitor  for  the  respondent,  J.  H.  GaUtrailh. 


April  19  and  May  14. 
(Present:  The  Right  Hons.  Lords  Macnaohten. 
Davey,  and   Lindley,  and   Sir  Arthur 
Wilson.) 

Glen  wood  Lumber  Company  v. 
Phillips,  (a) 
on  appeal  from  the  supreme  court  of 
newfoundland. 
Occupation  of  land — Right  of  occupier  as  against 
wrongdoer — License  to  cut  timber — Effect  of— 
Consolidated  Statutes  of  Newfoundland  {second 
series),  c.  13,  *.  51. 

The  effect  of  a  licence  to  cut  timber  on  Crown  land 
under  c.  13,  sect.  51,  of  the  Consolidated  Statutes 
of  Newfoundland  (second  series)  is  to  confer  a 
title  to  the  land  and  an  exclusive  right  of  occu- 
pation in  the  licensee,  subject  to  the  reservations 
contained  in  the  Act ;  and  therefore  such  licensee 
has  lawful  possession  of  timber  lying  on  the  land 
which  was  cut  by  a  trespasser  before  the  date 
of  the  licence,  and  is  entitled  to  damages  for  its 
removal. 

Judgment  of  the  court  below  affirmed. 
The  Winkfield  (85  L.  T.Sep.  668;  (1902)  P.  42) 
approved. 

Appeal  from  a  judgment  of  the  Supreme 
Court  of  Newfoundland  affirming  a  judgment  of 
Morison,  J.  in  favour  of  the  respondent,  the 
plaintiff  below. 

The  action  was  brought  to  recover  a  quantity 
of  timber,  or  its  value,  and  for  damages,  under 
circumstances  which  appear  fully  in  the  judg- 
ment of  their  Lordships. 

Sir  J.  S.  Winter,  K.C  (of  the  Colonial  Bar) 
and  W.  H.  Cozens- Hardy  appeared  for  the  appel- 
lants. 

J.  Eldon  Banket,  K.C.  and  Dumas  for  the 


At  the  conclusion  of  the  arguments  their  Lord- 
ships took  time  to  consider  their  judgment. 

May  14.  — Their  Lordships'  judgment  was 
delivered  by 

Lord  Davey.  —  In  1898  the  appellants  and 
the  respondent  Phillips  respectively  applied  to 
the  Governor  in  Council  of  the  Colony  of 
Newfoundland  for  licences  to  cut  timber  on 
certain  blocks  of  timber  land  near  the  Main 
River  flowing  into  Gander  Lake  in  that  colony. 
The  respondent  Phillips  is  hereafter  referred  to 
as  the  respondent.  The  practice  appears  to  be 
lor  such  applications  to  be  first  considered  in  the 
Colonial  Secretary's  office, and  if  they  are  approved 
a  notification  is  sent  to  the  Minister  of  Agriculture 
and  Mines,  from  whose  office  the  licences  are 
then  issued.  On  the  16th  Nov.  1898  the  Deputy 
Colonial  Secretary  wrote  a  letter  of  that  date  to 
the  Minister  of  Agriculture  and  Mines  inclosing 
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four  licences  to  cut  timber  which  (he  stated)  had 
been  approved  by  his  Excellency  the  Governor, 
and  had  been  granted  to  the  following  persons 
— viz.,  to  the  respondent  two  blocks,  one  of 
which  is  the  area  in  question  in  this  litiga- 
tion, and  to  the  appellants  two  other  blocks. 
The  respondent's  agent  was  informed  by  the 
Colonial  Secretary  on  the  15th  Nov.  1898  that 
the  grants  to  him  had  been  passed,  but  no  licence 
was  issued  until  the  20th  Jan.  1899.  On  the  17th 
Oct.  1898  the  appellants,  without  any  title  to  do 
so  but  (as  stated  in  their  case)  "expecting  and 
believing  "  that  their  application  would  be  granted 
by  the  Government,  commenced  cutting  timber  on 
land  which  was  comprised  in  the  licence  afterwards 
granted  to  the  respondent,  and  they  continued 
such  cutting,  notwithstanding  a  formal  notice 
from  the  respondent,  until  the  23rd  Jan.  1899. 
At  that  date  the  timber  which  had  been  cut  by 
the  appellants  either  lay  on  the  ground  or  was 
piled  on  the  land  near  the  river.   None  of  it  was 
removed  until  after  the  23rd  Jan.  The  respondents' 
licence,  which  was  dated  the  20th  Jan.  1899,  was 
granted  under  the  Great  Seal  of  the  Colony,  in 
pursuance  of  sect.  51  of  cap.  13  of  the  Consoli- 
dated Statutes  of  Newfoundland  (second  series). 
The  Crown  thereby  "  licensed  "  to  the  respondent, 
hie  executors,  administrators,  and   assigns,  all 
that  tract,  piece,  or  parcel  of  land  particularly 
described  to  hold  for  the  purpose  aforesaid  (i.e., 
tor  cutting  the  timber  thereon),  for  the  term 
of  twenty-one  years  from  the  date  of  the  licence, 
at  an  annual  rental  of  ninety-six  dollars,  and 
the  payment  of  a  bonus  of  forty  dolkirs  on  execu- 
tion.  There  was  a  proviso  that  persons  might  at 
all  times  make  and  use  roads  upon  and  travel 
over  the  ground  licensed,  and  that  nothing  therein 
contained  should  prevent  any  person  taking 
standing  timber  without  compensation  to  be 
used  for  certain  public  works  by  the  Government, 
the  authority  of  the  Surveyor-General  being  first 
obtained,  and  that  parsons  settling  by  lawful 
authority  within  the  ground  licensed  should  not 
be  interrupted  in  clearing  and  cultivation  by  the 
licensee.    The  appellants  contended  that  this 
instrument  conferred  only  a  licence  to  cut  timber 
and  carry  it  away,  and  did  not  give  the  respon- 
dent any  right  or  occupation  or  interest  in  the 
land  itself.   Having  regard  to  the  provisions  of 
the  Act  under  the  powers  of  which  it  was 
executed  and  to  the  language  of  the  document 
itself,  their  Lordships  cannot  adopt  this  view  of 
the  construction  or  effect  of  it.    In  the  so-called 
licence  itself  it  is  called  indifferently  &  licence 
and  a  demise,  but  in  the  Act  it  is  spoken  of  as  a 
lease,  and  the  holder  of  it  is  described  as  the  lessee. 
It  is  not,  however,  a  question  of  words,  but  of 
substance.  If  the  effect  of  the  instrument  is  to  give 
the  bolder  an  exclusive  right  of  occupation  of  the 
land  though  subject  to  certain  reservations  or 
to  a  restriction  of  the  purposes  for  which  it  may 
be  used,  it  is  in  law  a  demise  of  the  land  itself. 
Hy  sub-sect.  1 7)  of  sect  51  of  the  Act  it  is  enacted 
that  the  lease  shall  vest  in  the  lessee  the  right  to 
take  and  keep  exclusive  possession  of  the  lands 
described  therein  subject  to  the  conditions  in  the 
Act  provided  or  referred  to,  and  the  lessee  is 
empowered  (amongst  other  things)  to  bring  any 
actions  or  suits  against  any  party  unlawfully  in 
possession  of  any  land  so  leased  and  to  prosecute 
all  trespassers  thereon.   The  operative  part  and 
habendum  in   the  licence  is  framed  in  apt 
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language  to  carry  out  the  intention  so  expressed 
in  toe  Act.   Ana  their  Lordships  hare  no  doubt 
that  the  effect  of  the  so-called  licence  was  to 
confer  a  title  to  the  land  itself  on  the  respondent. 
Subsequently  to  the  23rd  Jan.  1899  the  appel- 
lants proceeded  to  remove  the  logs  which  they  had 
cut  before  that  date.   On  the  20th  June  1899  the 
respondent  commenced  an  action  against  the 
appellants.    In  the  statement   of  claim  it  is 
alleged  (1 1  that  the  appellants  on  the  20th  Jan. 
1899  and  divers  other  dates  wrongfully  entered  on 
the  respondent's  land  and  cut  down  the  respon- 
dent s  trees;  (2)  that  the  appellants  detained 
from  the  respondent  the  respondent's  goods  and 
chattels — that  is  to  say.  15,500  logs— and  the 
respondent  claimed  a  return  of  the  said  goods 
and  chattels  or  their  value,  and  by  the  3rd  para- 
graph the  respondent  claimed  an  injunction. 
The  defence  was  a  traverse  of  the  allegations  in 
pars.  1  and  2.    This  defence  was.  alter  trial, 
amended  by  adding  specific  allegations  that  the 
land  described  was  not  the  respondent's  land,  and 
the  trees  stated  to  have  been  cut  down  were  not 
the  respondent's  trees,  and  the  logs  stated  to 
have  been  detained  were  not  the  respondent's 
logs.   The  action  was  tried  before  Morison,  J., 
and  by  his  judgment,  dated  the  27th  Aug.  1900, 
it  was  adjudged  that  the  respondent  should 
recover  from  the  appellants  521 ,979ft.  of  lumber 
then  piled  in  the  appellants'  mill,  or  3132  dollars 
their  value,  and  4»J8  dollars  for  other  lumber,  and 
400  dollars  damages  and  costs,  and  that  a  sum  of 
1174*50  dollars  (which  the  respondent  bad  agreed 
to  pay  to  the  appellants  for  sawing  the  logs  after 
the  date  of  an  interlocutory  injunction)  be  set  off 
against  the  damages  and  costs.   There  was  an 
appeal  from  this  judgment,  whioh,  by  an  order 
dated  the  2nd  April  1901,  was  ordered  to  be  dis- 
missed with  costs.   The  present  appeal  is  from 
the  latter  order.'   The  first  and  principal  point 
taken  for  the  appellants  at  their  Lordships  Bar 
was  that  the  logs  having  been  cut  before  the  date 
of  the  commencement  of  the  respondent's  title  did 
not  vest  in,  and  were  not  the  property  of,  the 
respondent.   It  was  also  contended  that  at  any 
rate  an  alteration  should  be  made  in  the  details 
of  the  judgment.    An  endeavour  was  made  by 
the  learned  connsel  for  the  appellant  to  restrict 
the  second  paragraph  of  the  statement  of  claim 
to  logs  cut  after  the  20th  Jan.  1899.   Their  Lord- 
ships cannot  accept  this  narrow  construction  of 
the  statement  of  claim,  and  tbey  think  that  the 
action  was  in  substance  for  trespassing  on  the 
the  respondent's  lands,  and  for  detinue  of  the  logs 
removed  from  his  lands  after  the  20th  Jan.  1899. 
The  action  was  in  fact  so  treated  by  the  learned 
judge  at  the  trial.    It  was  then  said  that  at  any 
rate  the  logs  were  as  between  the  repondent  and 
the  Crown,  the  property  of  the  Crown.  The 
answer  to  this  argument  is  that  the  appellants 
were  wrongdoers  in  every  step  of  their  proceed- 
ings. There  is  not  a  hint  in  either  of  the  pleadings 
or  the  evidence  of  any  title  in  the  appellants  to 
cut  the  trees.    Indeed,  any  such  title  is  negatived 
by  their  own  statement  in  their  case  that  tbey 
acted  in  expectation  only  that  they  would  after- 
wards acquire  a  title,  and  by  the  evidence,  and 
their  Lordships  cannot  listen  to  the  suggestion  of 
counsel  that  the  appellants  may  have  had  a  licence 
from  the  Crown.    The  appellants  were  wrong- 
doers in  entering  on  the  lands  of  the  respondent 
for  the  purpose  of  removing  the  logs,  and  also  in 


removing  the  logs  which  were  certainly  not  their 
property.  The  respondent  on  the  other  hand  was, 
in  their  Lordships  opinion,  lessee  and  occupier  of 
of  the  lands,  and  as  such,  had  lawful  possession 
of  the  logs  which  were  on  the  land.    It  is  a  well- 
established  principle  in  English  law  that  posses- 
sion is  good  against  a  wrongdoer  and  the  latter 
cannot  set  up  a  jut  tertii  unless  he  claims  under 
it.   This  question  has  been  exhaustively  discussed 
by  Collins,  M.R.  in  the  recent  case  of  The  Wink- 
field  (85  L.  T.  Rep.  (168:  (1902)  P.  42.)  In 
Jetfries  v.  Great  Wen  tern  Railway  Company  (26 
L.  T.  Rep.  O.  S.  217 ;  5  E.  £  B.  802).  Lord 
Campbell,  C.J.  is  reported  to  have  said:  "I  am 
of  opinion  that  the  law  is  that  a  person  possessed 
of  goods  as  his  property  has  a  good  title  as  against 
every  stranger,  and  that  one  who  takes  them  from 
him  having  no  title  in  himself  is  a  wrongdoer, 
and  cannot  defend  himself  by  showing  that  there 
was  title  in  some  third  person,  for  against  a 
wrongdoer  possession  is  title."   The  Master  of 
the  Rolls,  after  quoting  this  passage,  continues  : 
"  Therefore  it  is  not  open  to  the  defendant,  being 
a  wrongdoer,  to  inquire  into  the  nature  or  limita- 
tion of  the  possessor's  right,  and  unless  it  is  com- 
petent for  him  to  do  so  the  question  of  his  relation 
to,  or  liability  towards,  the  true  owner  cannot 
come  into  the  discussion  at  all,  and  therefore,  as 
between  those  two  parties,  full  damages  have  to- 
be  paid  without  any  further  inquiry."  Their 
Lordships  do  not  consider  it  necessary  to  refer  at 
any  greater  length  to  the  reasoning  and  authori- 
ties by  which  the  Master  of  the  Rolls  supports 
this  conclusion  and  are  content  to  express  their 
entire  concurrence  in  it.   The  learned  counsel  for 
the  appellants  recently  moved  before  their  Lord- 
ships for  leave  to  make  a  further  statement  as  to 
matters  which  he  said  had  not  been  considered  in 
the  argument.   The  application  was  unusual,  but 
their  Lordships  thought  it  better  to  hear  the- 
motion.   Attention  waa  then  drawn  to  the  state- 
ment in  the  judgment  of  tbe  learned  judge  as  to 
the  agreement  of  the  7th  Sept.  1899  entered  into 
between  the  parties  in  the  course  of  the  litigation. 
The  agreement  itself  is  not  in  the  record  and  is  not 
referred  to    in    tbe   appellants'  case,  and  it 
was  obviously  not  intended  to  be  relied  on  in 
support  of  their  appeal.   Nor  does  it  appear 
to  their  Lordships  to  (rive  them  any  assistance. 
These  considerations  dispose  of  the  appellants* 
principal  point,  and  it  is  unnecessary  for  their 
Lordships  to  discuss  the  opinion  expressed  by 
Morison,  J.  that  the  communication  to  the  respon- 
dent that  his  application  for  a  licence  had  been 
granted  would  give  him  as  from  that  date  a 
good  title  to  the  logs,  although  the  licence  was 
not  completed  until  a  later  date.  The  appellants' 
point  on  the  form  of  the  judgment  is  that  tbe 
learned  judge  should  have  allowed  them  as 
against  the  respondent  the  expenses  of  cutting 
the  trees  and  floating  the  logB  down  the  river,  aa 
well  as  the  expenses  of  sawing  and  piling.  The 
latter  expenses  were  allowed  by  arrangement 
between  the  parties.   There  was  no  arrangement 
as  to  the  former.    Their  Lordships  think  that 
the  judgment  is  in  the  form  usual  in  actions  for 
detinue,  and  it  would  not  be  right  to  impose  on 
the  respondent  the  obligation  of  paying  the 
appellants  the  expenses  of  their  wrongful  acts  as 
a  condition  of  recovering  what  must  be  con- 
sidered in  this  action  as  his  property,  although 
such  expenses  might  properly,  but  would  not 


Digitized  by  Google 


Augr.  6,  190*.] 


THE  LAW  TIMES. 


[Vol.  xc-743 


PRIV.  Co. J      LuKEY  &  ANOTHER  V.  SYDNEY  HARBOUR  TRUST  COMMISSIONERS.     [PRIV.  Co. 


necessarily,  be  taken  into  account  in  estimating 
the  alternative  damages.  Their  Lordships  will 
humbly  advise  His  Majesty  that  the  appeal  be 
dismissed,  and  the  appellants  will  pay  the  costs 
of  it,  including  the  costs  of  the  motion  made  by 
Sir  James  Winter  subsequent  to  the  hearing. 

Solicitors  for  the  appellant,  Burn  and  Ber. 
ridge. 

Solicitors  for  the  respondent,  Godden,  Son,  and 
Holme. 


April  20  and  May  14. 
(Present :  The  Right  Hons.  Lords  Macnaohten, 
Davey.   and   Lindley,   and  Sir  Arthur 
Wilson.) 

lukey  and  another  v.  sydney  harbour 
Trust  Commissioners,  (a) 

on  appeal  from  the  supreme  court  op 
new  south  wales. 
Law  of  Kcw  South  WaUtt — Sydney  Harbour 
Trust  Act  1900,  ss.  27,  68 — Wharfage  rates — 
Private  wharf—"  Interest  in  land  existing  at 
the  time  of  the  passing  of  the  Act—Payment  of 
rent. 

By  the  Sydney  Harbour  Trust  Act  1900,  s.  68,  the 
Harbour  Commissioners  constituted  by  the  Act 
were  directed  to  collect  in  respect  of  all  vessels 
berthed  "at  any  wharf  vested  in  the  commis- 
sioners" .  .  .  "  wharfage  and  tonnage  rates 
according  to  the  provisions  of  the  Wharfage  and 
Tonnage  Act  1884."  The  Act  of  1884  did  not 
apply  to  private  wharfs. 

Held  {affirming  Vie  judgment  of  the  court  below), 
that  the  rates  granted  by  the  later  Act  were  to 
be  levied  on  goods  landed  at  a  wharf  vested  in 
the  commissioners  though  it  was  in  the  occupa- 
tion of  a  private  person. 

Held,  further,  that  the  fact  that  the  lessee  of  a 
wharf  who  remained  in  occupation  of  the  wharf 
after  the  expiration  of  his  lease,  and  had  applied 
for  a  renewal  of  the  lease,  and  had  paid  rtnt  in 
advance  pending  such  renewal,  had  not  "an 
interest  in  such  lands"  within  sect.  27  of  the 
Act. 

Appeal  by  special  leave  from  a  judgment  of  the 
Supreme  Court  of  New  Sooth  Wales. 

The  action  was  brought  by  the  appellants 
against  the  respondents  for  an  injunction  and 
damages  under  circumstances  which  appear  fully 
from  the  judgment  of  their  Lordships. 

Haldane,  K.C.  and  B.  Farrer  appeared  for  the 
appellants. 

Asquith,  K.C.  and  Vaughan  Hawkins  for  the 
respondents. 

At  the  conclusion  of  the  arguments  their  Lord- 
ships took  time  to  consider  their  judgment. 

Mav  14.— Their  Lordships'  judgment  was  de- 
livered by 

Sir  Arthur  Wilson.— The  Australian  Gas 
Light  Company  held  leases  from  the  Crown  of 
certain  wharfs  adjoining  its  own  lands  in  Kent- 
street,  Sydney,  expiring  on  the  31st  Dec.  1899, 
and  a  like  lease  of  another  wharf  adjoining  its 
own  land  at  Mortlake,  expiring  on  the  31st  Dec. 
1900.  Those  leases  were  granted  under  the  Crown 
Lands  Act  of  1884,  which  by  sects.  and  6  pro- 
hibits, amongst  other  things,  the  leasing  of  Crown 

(a)  Reported  bj  C.  E.  Ualdin,  Esq.,  B«rrUl«r-*l-l*w. 


lands  except  under  and  subject  to  the  provisions 
of  the  Act,  while  Beets.  89  and  146  with  the  regu- 
lations made  under  the  last- mentioned  section 
lay  down  stringent  conditions  which  must  be 
complied  with  in  order  to  give  validity  to  such 
leases  as  those  held  by  the  company.    On  the 
28th  Nov.  1899,  while  tho  Kent-Btreet  leases  were 
still  in  force,  the  company  applied  for  a  renewal 
of  them.   And  on  the  31st  Jan.  1900,  while  the 
Mortlake  lease  was  still  in  force,  the  company 
applied  for  a  renewal  of  that  lease.   Nothing  is 
shown  to  have  been  done  at  the  time  upon  either 
of  those  applications ;  but  the  company  continued 
in  occupation  of  the  wharfs.    On  the  21st  Jan. 
1901  the  Under  Secretary  for  Lands  wrote  to  tho 
company  regarding  the  Kent-street  premises, 
referring  to  its  "occupation"  "of  the  sites  of 
terminated  special  leases,"  and  requesting  the 
Company  to  pay  into  the  Treasury  Department  a 
sum  of  money  "  being  rent  at  the  former  rates 
for  the  years  1900  and  1901."    Payment  waa 
made  as  requested,  and  a  receipt  was  given 
headed  "  suspense  account,"  describing  the  money 
as  "  rent "  on  the  expired  leases,  and  adding  tho 
words,  "  Awaiting  reference  to  Lands  Depart- 
ment.  Leases  expired."    A  like  payment  was 
made  on  the  Slst  Dec.  1900  in  respect  of  the 
Mortlake  wharf,  and  a  like  receipt  given.  On 
the  14th  May  1901  the  company's  application  of 
the  28th  Nov.  1S99  for  renewed  leases  of  the 
Kent-street  promises  was  refused  by  G0vernme.1t 
on  the  ground  that  the  power  to  grant  such 
leases  had  become  vested  in  the  Harbour  Trust 
Commissioners  under  the  Sydney  Harbour  Trust 
Act  1900.   The  company's  application  of  the  31st 
Jan.  1900  for  a  renewed  lease  of  the  Mortlake  pre- 
mises does  not  appear  to  have  been  specifically 
answered,  but  it  is  obvious  that  the  legal  disability 
was  the  same  in  both  cases.   The  Sydney  Harbour 
Trust  Act  1900,  just  referred  to  and  relied  upon 
by  the  Government  as  having  altered  the  legal 
position,  was  passed  on  the  11th  Feb.  1901,  and 
waa  declared  to  come  into  force  on  the  previous 
1st  Nov.  1900,  which  day  was  made  the  commence- 
ment of  the  Act.   That  Act  constituted  a  body 
of  Harbour  Commissioners.   Sect.  27  vested  in 
them  all  Crown  lands  within  the  boundaries  of 
the  port,  "  subject  to  the  interest  of  any  persons 
in  such  lands  existing  at  the  time  of  the  passing 
of  this  Act."   Sect.  29  enacts  that :  "  No  lease  or 
licence  in  force  at  the  commencement  of  this  Act 
of  or  relating  to  any  Crown  land  hereby  vested 
in  the  commissioners  shall  be  in  any  manner 
affected  by  this  Act."   Sect.  68  directs  the  com- 
miBsioners  to  collect  in  respect  of  all  vessels 
berthed  "  at  any  wharf    .    .    .    vested  in  the- 
commissioners  or  in  respect  of  all  goods   .   .  . 
shipped  on  or  unshipped  from  any  vessel  so 
berthed  wharfage  and  tonnage  rateB  according 
to  the  provisions  contained  in  the  Wharfage  and 
Tonnage  Act  of  1880  and  Acts  amending  the 
same,  which  Acta  are  mutatis  mutandis  hereby 
incorporated   .   .   .   subject  to  the  provisions 
hereinafter  mentioned ;    and   all    the  powers 
therein  contained  are  hereby  conferred  upon  the 
commissioners."  Other  provisions  followed.  The 
Wharfage  and  Tonnage  Act  of  1880  so  incorpo- 
rated is  an  Act  of  general  application  in  the 
colony.   It  authorised  the  levy  of  inward  and 
outward  wharfage  rates,  not  exceeding  those  in 
the  schedule,  on  goods  shipped  or  unshipped  upon 
wharfs  of  two  kinds,  public  wharfs  and  private 
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sufferance  wharfs,  both  of  which  terms  are  de- 
fined ;  and  the  Act  contains  other  provisions  in 
connection  with  such  wharfs  and  such  wharfage 
rates.    On  the  29th  May  1901  the  commis- 
sioners claimed  payment  by  the  company  of 
wharfage  rates  on  coal  unshipped  at  the  Kent- 
street  and  Mortlake  wharfs  since  the  11th  Feb. 
1901.  the  date  of  the  passing  of  the  Sydney 
Harbour  Trust  Act  1900.    The  correspondence 
which  followed  did  not  lead  to  an  agreement. 
On   the  27th   Aug.  the  commissioners  gave 
notice  that    unless   the  company   paid  the 
wharfages  already  due  and  agreed  to  pay  them 
in  the  future  vessels  wo  aid  not  be  allowed  to 
berth  at  the  wharfs  after  the  1st  Sept   And  in 
pursuance  of  this  notice  berths  were  refused  to 
certain  vessels.    The  present  suit  was  thereupon 
brought  on  the  6th  Sept.  1901  by  the  company 
and  by  Gainford  (who  was  interested  in  the 
matter  by  reason  of  his  being  under  contract  to 
supply  coal  to  the  company)  against  the  com. 
missioners,  claiming  an  injunction,  a  declaration 
against  the   right  of  the   commissioners  to 
wharfage,  and  damages.    A  temporary  injunction 
was,  in  the  first  instance,  granted  ex  parte. 
This  was  followed  by  a  motion  to  continue  the 
injunction,  on  the  hearing  of  which  the  case 
between  the  parties  was  fully  gone  into;  and 
Walker,  J.  made  an  order  continuing  the  injunc- 
tion, thus  disposing  of  the  whole  suit  on  the 
merits.   The  Fall  Court,  on  appeal,  unanimously 
reversed  the  decision  of  the  learned  judge,  and 
dissolved  the  injunction.   Against  that  decision 
the  present  appeal  has  been  brought.  The 
question  for  decision  is  whether,  as  the  learned 
judges  of  the  Fall  Court  held,  the  commissioners 
had  the  right  to  levy  wharfage  dues  upon  goods 
landed  at  these  whana,  for  if  they  had  everything 
else  follows  and  the  appeal  fails.   In  the  argu- 
ments before  their  Lordships  the  case  for  the 
appellants  waa  placed  upon  two  grounds.  It 
was  contended,  first,  that  the  commissioners 
have  power  to  levy  wharfage  rates  only  in 
the  cases  of  public  wharfs  and  private  suffer- 
ance wharfs ;  and  that,  as  the  wharfs  in  ques- 
tion are  mere  private  wharfs,  not  falling  within 
either  of  those  descriptions,  sect.  68  of  the 
Sydney  Harbour  Trust  Act  did  not  authorise  the 
lovy  of  wharfage  upon  them.    It  was  argued 
th«t.  as  the  wharfage  rates  granted  by  that 
section  are  to  be  levied  according  to  the  provisions 
of  the  earlier  Wharfage  and  Tonnage  Act  which 
is  incorporated,  and  as  that  Act  granted  wharfage 
only  upon  two  classes  of  wharfs,  the  later  Act 
must  be  similarly  restricted.   And  in  support  of 
this,  it  was  pointed  ont  that  in  sect.  32,  and 
perhaps  in  other  places  of  the  later  Act,  the  dis- 
tinction between  private  wharfs  and  others  is 
recognised  as  still  subsisting,  and  as  material  for 
Botne  parpottes  at  least.   Their  Lordships  agree 
with  the  learned  judges  of  the  Full  Court  in 
thinking  that  the  language  of  sect.  68  of  the 
Sydney  Harbonr  Trust  Act  is  too  clear  to  admit 
of  such  an  interpretation.   The  wharfage  rates 
granted  by  it  are  to  be  levied  according  to  the 
provisions  of  the  earlier  Act,  but  they  are  granted 
in  express  terms  upon  any  wharf  vested  in  the 
commissioners.     It  was  contended,  secondly, 
that  by  reason  of  the  payment  and  receipt  of 
ient  in  respect  of  the  wharfs  for  the  year  1901, 
under  the  circumstances  already  stated,  the 
company  had  at  the  date  of  the  passing  of  the 
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Sydney  Harbour  TniBt  Act,  an  interest  in  the 
wharfs  within  the  meaning  of  sect.  27;  that  that 
interest  was  valid  for  the  whole  year  1901,  or,  in 
the  alternative,  for  a  part  of  it ;  that  it  was  pro- 
tected by  the  words  of  sect  27 ;  and  that  it  was 
an  interest  of  such  a  nature  as  to  preclude  the 
levy  of  wharfage  rates  by  the  commissioners. 
Their  Lordships  agree  with  the  learned  judges 
of  the  Full  Court  that  this  position  is  not  tenable. 
The  only  interest  in  the  wharfs  which  the  com- 
pany ever  contemplated  acquiring  were  the  leases 
for  which  it  applied.  The  money  was  paid  in  the 
hope  of  acquiring  those  leases,  but  with  know- 
ledge  that  the  obtaining  of  them  was  quite 
uncertain,  for  they  never  could  be  granted  unless 
all  the  conditions  prescribed  by  the  law  should 
be  complied  with;  and  the  facts  were  clearly 
shown  upon  the  receipts  accepted  by  the  com- 
pany. The  leases  never  were  granted,  there  never 
was  any  right  to  claim  them  which  could  have 
been  enforced  against  Government  and  with 
the  passing  of  the  Sydney  Harbour  Trust  Act, 
the  possibility  of  their  being  granted  by  Govern- 
ment came  to  an  end.  Whether  the  company  is 
entitled  to  claim  a  return  by  the  Government  of 
any  part  of  the  money  paid  is  a  question  which  is 
not  raised  in  this  suit  or  between  these  parties. 
Whether,  if  the  Crown  had  proceeded  against 
the  company  for  damages  as  a  trespasser,  the 
company  could  have  pleaded  leave  and  licence 
in  answer  is  a  question  which  also  is  not  raised. 
But  it  would  be  difficult  to  hold  that  the  company 
had  acquired  an  interest  in  the  wharfs  without 
in  effect  holding  that  they  obtained  a  demise  in  a 
manner  rendered  impossible  by  the  Crown  Lands 
Act.  But  supposing  that  it  could  be  held  that 
the  company  had  an  interest  in  the  wharfs,  what 
would  the  character  of  that  interest  be  P  It  could 
only  be  some  kind  of  right,  complete  or  incom- 
plete, in  the  company  to  the  possession  or  occu- 
pation or  use  and  enjoyment  of  the  wharfs  as  its 
private  wharfs.  And  it  has  been  already  shown 
that  wharfage  rates  are  to  be  levied  on  private 
wharf 8  as  well  as  on  others.  The  supposed  inter- 
est therefore,  which  has  been  contended  for 
would  have  been  ineffectual  for  securing  the 
object  for  which  it  was  invoked.  Their  Lord- 
ships will  humbly  advise  His  Majesty  that  the 
appeal  should  be  dismissed.  The  appellants  will 
pay  the  costs. 

Solicitors  for  the  appellants,  Hemsley  and  Co. 

Solicitors  for  the  respondents,  G.  M.  Light. 


April  28,  29.  and  May  U. 
(Present :  The  Right  Hons,  the  Lord  Chan- 
cellor   (Halsbury),    Lords    Lindley  and 
Kinross,  uiid  Sir  Arthur  Wilson.) 

Smith  r.  McAkthitr  and  others,  {a) 

ON    APPEAL    FROM    THE    SUPREME   COURT  OP 
NEW  ZEALAND. 

Xdir  of  New  Zealand — Licensing  Act  1895.  ».  3,  8, 
mb-s.  4 — Licensing  poll — Poll  null  and  void— 
Renewal  of  existing  licences. 

By  the  New  Zealand  Licensing  Act  1S95,  ».  3. 
"  No  licence  of  any  description  shall  be  granted 
or  renewed  until  the  electors  of  the  district  have 
prertotmly  determined  in  manner  hereinafter 
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provided  (1)  whether  the  number  of  licence* 
existing  in  the  diitrict  it  to  contiuue ;  (2)  whether 
the  number  of  licences  existing  in  the  district  is 
to  be  reduced ;  (3)  whether  no  licences  are  to  be 
granted  in  the  district." 

By  sect.  8,  sub-sect.  4,  if  "  none  of  the  proposals 
respecting  licences  in  the  district  is  carried  by 
the  prescribed  majority  .  .  .  the  number  of 
licences  shall  continue  as  they  are  until  the  next 
licensing  poll." 

A  "  licensing  poll "  was  taken  in  the  N.  district,  in 
accordance  with  the  provisions  of  the  Act,  but 
was  afterwards  declared  void  on  the  ground  of 
certain  irregularities. 

The  appellant,  who  was  the  holder  of  a  licence  in 
the  district,  afterwards  applied  to  the  licensing 
committee  for  a  renewal  of  his  licence. 

No  objection  was  made  to  the  renewal,  but  the 
committee  held  that,  under  the  circumstances, 
they  had  no  power  to  renew  any  licence. 

Held,  that  the  contingency  of  the  poll  taken  being 
legally  null  and  void  was  covered  by  sect.  8,  *>tb- 
sect.  4.  and  that  all  existing  licences  continued 
in  force  until  the  next  licensing  poll. 

Judgment  of  the  court  below  reversed. 

Appeal  from  a  judgment  of  the  Supreme  Court 
of  New  Zealand  di  ami  using  a  motion  for  a  writ  of 
mandamus  to  the  licensing  committee  of  the 
Newtown  district  to  grant  the  application  of  the 
appellant,  an  hotel- keeper,  for  the  renewal  of  his 
licence  nnder  "the  Licensing  Acts,"  the  com- 
mittee having  refused  to  do  so  on  the  ground 
that  they  had  no  longer  any  jurisdiction  to  issue 
licences  in  the  district  in  consequence  of  a  poll  of 
the  electors  under  the  Alcoholic  Liquors  Sale 
Control  Act  Amendment  Act  1895,  having  been 
declared  void  on  the  ground  of  irregularities  in 
the  taking  of  the  poll. 

The  appellant  had  for  some  time  been  the 
holder  of  a  publican's  licence  in  respect  of  his 
hotel,  and  the  licence  was  on  the  4th  June  1902 
renewed  for  the  year  ending  the  3oth  June  li»03. 

At  the  date  of  the  renewal  the  hotel  was 
situated  in  the  licensing  district  of  Wellington 
Suburbs. 

Under  the  Alcoholic  Sale  Control  Act  1893  the 
licensing  districts  are  the  electoral  districts  for 
the  time  being  of  the  colony.  These  districts  are 
altered  in  accordance  with  the  results  of  each 
quinquennia]  census,  the  new  districts  coming 
into  force  on  the  dissolution  or  expiration  of  the 
then  existing  Parliament.  Licences  are  granted 
and  renewed  in  each  district  by  a  licensing  com- 
mittee  consisting  of  the  stipendiary  magistrate 
and  persons  elected  by  the  electors  of  the 
district. 

Under  a  proclamation  by  the  Governor  of  the 
Colony,  which  came  into  effect  in  Nov.  1902,  a 
new  electoral  distinct  was  constituted  under  the 
name  of  the  Newtown  Electoral  District,  com- 
posed of  portions  of  the  previous  electoral 
districts  of  Wellington  Suburbs  and  Wellington 
City,  and  including  the  hotel,  and  the  new 
electoral  district  thereupon  became  a  licensing 
district. 

The  last  licensing  poll  for  the  Wellington 
Suburbs  District,  held  under  the  Alcoholic 
Liquors  Sale  Control  Act  Amendment  Act  1895, 
took  place  in  1899,  and  the  result  was  that  the 
proposal  that  the  number  of  licences  existing  in 
that  district  Bhould  continue  was  carried. 


On  the  25th  Nov.  1902  a  licensing  poll  for  the 
licensing  district  of  Newtown  took  place,  and  it 
was  declared  that  a  proposal  that  no  licences 
should  be  granted  in  that  district  had  been 
carried. 

Subsequently  the  last-mentioned  poll  was 
declared  void  on  the  ground  of  irregularities  in 
the  taking  of  it. 

An  application  was  made  under  the  Licensing 
Act  1881  to  the  Governor  to  appoint  a  day  for  a 
new  poll,  but  it  was  not  acceded  to. 
•» The  respondents  were  subsequently  elected 
members  of  the  licensing  committee  for  the 
Newtown  district,  Mr.  M'Arthur  (the  stipendiary 
magistrate)  being  appointed  chairman. 

At  the  annual  meeting  of  the  committee  on  the 
5th  June  1903  an  application  was  made  by  the 
appellant  for  a  renewal  of  his  licence  in  respect  of 
the  hotel. 

The  committee  refused  the  appellant's  applica- 
tion and  all  other  applications  for  licences,  on  the 
ground  that  they  had  no  jurisdiction  to  grant 
licences  or  renewals  of  licences  within  the 
district. 

Actions  were  then  brought  in  the  Supreme 
Court  by  the  appellant  and  four  other  applicants 
against  the  licensing  committee,  in  each  case  for 
a  mandamus  to  the  respondents  to  grant,  or  in 
the  alternative  to  hear  and  determine,  the  applica- 
tions. 

The  appellant's  motion  for  a  mandamus  and 
similar  motions  in  the  other  four  actions  came  on 
for  hearing  in  the  Supreme  Court  in  July  1903. 

The  court  (Stout,  C.J.,  Dennis  ton  and  Cooper, 
JJ.)  delivered  judgment,  dismissing  the  appel- 
lant's motion  for  a  mandamus  with 
Conolly  and  Edwards,  JJ.  dissenting. 

Danckwerts.  K.C.,  Vaughan  Haickins,  and 
Skerrett  (of  the  Colonial  Bar),  appeared  for  the 
appellant. 

Northcote  for  the  respondent. 

The  arguments  turned  entirely  upon  the 
sections  of  the  colonial  statutes,  which  are  set  out 
in  the  judgment. 

At  the  conclusion  of  the  arguments  their  Lord- 
ships took  time  to  consider  their  judgment. 

May  14— -Their   Lordship's   judgment  was 
delivered  by 

Lord  Lixdlbt.— This  is  an  appeal  from  a 
judgment  of  the  Supreme  Court  of  fcew  Zealand, 
dismissing  a  motion  for  a  writ  of  mandamus  to 
the  licensing  committee  of  the  Newtown  district, 
to  grant  or,  in  the  alternative,  to  hear  and  deter- 
mine, the  appellant's  application  for  the  renewal 
of  his  licence  under  "  the  Licensing  Acts."  The 
court  refused  to  do  so  on  the  ground  that  they 
had  no  jurisdiction  to  grant  the  application. 
The  practical  result  of  this  decision  is  that,  so 
far  as  the  Newtown  district  is  concerned,  the 
Licensing  Acts  are  brought  to  a  deadlock. 
Existing  licences  in  the  district  cannot  be 
renewed,  and  no  new  licences  in  it  can  be  granted. 
The  facts  are  as  follows  :  The  appellant  had  for 
some  time  been  the  holder  of  a  publican's  licence 
in  respect  of  a  hotel  called  the  Park  Hotel,  and 
such  licence  was  on  the  4th  June  1902  renewed 
for  the  year  ending  the  30th  June  1903.  At  the 
date  of  such  renewal  the  hotel  was  situite  in  the 
licensing  district  of  Wellington  Suburbs.  Under 
a  proclamation  by  the  Governor  of  New  Zealand, 
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dated  the  13th  Aug.  1902,  which  came  into  effect 
on  the  5th  Nov.  1902,  a  new  electoral  district  was 
duly  constituted  under  the  name  of  the  Newtown 
electoral  district,  consisting  of  parts  of  the  pre- 
vious electoral  districts  of  Wellington  Suburbs 
and  Wellington  City  and  comprising  the  said 
hotel ;  and  such  new  electoral  district  thereupon 
became,  under  the  provisions  of  the  Licensing 
Act  1881,  and  the  Acts  amendine  the  same,  a 
licensing  district.  On  the  5th  Dec.  1896,  and 
again  on  the  6th  Dec.  1899,  licensing  polls  were 
duly  taken  under  the  Licensing  Acts  in  each  of 
the  districts  of  Wellington  Suburbs  and  Welling- 
ton City,  the  result  in  each  case  being  that  the 
proposal  that  the  number  of  licences  then 
existing  should  continue  was  carried.  The  licence 
for  the  Park  Hotel  was  duly  renewed  from  time 
to  time  by  the  licensing  committee  for  Welling- 
ton Suburbs  district.  The  last  of  such  renewals 
was  on  the  4th  June  1902,  the  licence  then  issued 
being  in  force  to  the  30th  June  1903.  On  the 
25th  Nov.  1902,  a  licensing  poll  of  the  electors  of 
Newtown  district  was  taken,  under  sect.  4  of  the 
Act  of  1895,  but  subsequently  on  an  inquiry,  held 
pursuant  to  sect.  7  (o)  of  the  said  Act  and  the 
Regulation  of  Local  Elections  Act  1876  this  poll 
was  duly  declared  Toid  on  the  ground  of 
irregularities  committed  by  the  officers  appointed 
by  statute  to  take  it.  The  respondents  were  after- 
wards duly  elected  members  of  the  licensing  com- 
mitteee  for  the  Newtown  District,  and  on  the  7th 
May  1903,  the  appellant  gave  notice  of  his  intention 
to  apply,  and  on  the  5th  June  1903,  at  the  annual 
licensing  meeting  for  Newtown  District,  he  applied 
to  the  respondents  for  a  renewal  of  his  licence.  No 
objection  was  lodged  or  made  affecting  the  ap- 
pellant or  bis  house,  but  the  licensing  committee 
refused  his  application  and  all  other  applications 
for  licences,  holding  that  they  had  no  jurisdiction 
to  grant  licences  or  renewals  of  licences  within 
the  district.  The  appellant  and  four  other 
applicants  then  ^  commenced  actions  in  the 
Supreme  Court  against  the  respondents,  the 
licensing  committee,  for  a  mandamus  (in  each 
case)  to  the  respondents  to  grant  (or  in  the 
alternative  to  hear  and  determine)  the  applica- 
tions respectively.  The  appellant's  motion  for  a 
mandamus  was  heard  (together  with  similar 
motions  in  the  four  other  actions)  before  the 
Supreme  Court  (consisting  of  Stout,  C.J.,  and 
Denniston,  Conolly,  Edwards,  and  Cooper,  JJ.) 
on  the  Sth,  9th,  14th,  15th,  and  16th  July  1903. 
Judgment  was  reserved,  and  on  the  31st  July 
1903  the  court  (by  a  majority  of  three  judges 
against  two)  gave  judgment  dismissing  the  ap- 
pellant's motion  for  a  mandamus  with  costs. 
Hence  this  appeal.  The  Licensing  Acts  which 
have  to  be  considered  are  those  of  1881,  1882, 
1889,  1893,  1895,  and  1902.  The  difficulty  which 
has  arisen  turns  mainly  on  the  true  construction 
of  sect.  3  of  the  Act  of  1895,  taken  in  conjunc- 
tion with  sect.  2  (3)  of  the  same  Act  and  of 
sect.  21  of  the  Act  of  1893.  Their  Lordships  will 
deal  with  these  presently,  but  it  must  not  be  for- 
gotten that  there  is  in  New  Zealand  a  statutory 
Interpretation  Act  (1888,  No.  15).  By  sect.  4  of 
that  Act,  "  Words  importing  the  singular  number 
include  the  plural  number."  By  sect.  5  (clause  2) 
Amending  Acts  are  to  be  read  as  incorporated 
with  the  Acts  amended,  and  by  clause  7,  "  Every 
Act  and  every  provision  or  enactment  thereof 
shall  be  deemed  remedial   .   .   .   and  shall  ac- 
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cordingly  receive  such  fair,  large,  and  liberal 
construction  and  interpretation  as  will  best 
ensure  the  attainment  of  the  object  of  the  Act 
and  of  such  provision  or  enactment  according  to 
its  true  intent,  meaning,  and  spirit."  Passing 
now  to  the  sections  of  the  Act  of  1S95  above 
referred  to,  sect.  3  is  clear  and  free  from  all 
ambiguity.  It  runs  thus :  "  No  licence  of  any 
description  shall  be  granted  or  renewed  until  the 
electors  of  the  district  have  previously  determined 
in  manner  hereinafter  provided— (1)  Whether  the 
number  of  licences  existing  in  the  district  is  to 
continue.  (2)  Whether  the  number  of  licences 
existing  in  the  district  is  to  be  reduced.  (3) 
Whether  no  licences  are  to  be  granted  in  the  dis- 
trict." The  "  manner  hereinafter  provided  "  is 
to  be  found  in  sects.  4  to  7,  and  is  by  a  poll  of 
the  electors  of  the  district ;  which  poll  (called  the 
"  licensing  poll  ")  is  to  be  taken  on  the  day  ap- 
pointed for  the  electoral  poll  and  simultaneously 
with  such  poll.  If  this  section  stood  alone  there 
could  be  no  renewal  of  the  appellant's  licence 
until  a  licensing  poll  for  the  Newtown  District 
had  determined  the  questions  above  mentioned, 
and  so  long  as  there  is  no  licensing  poll  for  that 
district  there  can  be  no  renewal.  But  sect.  2  (3) 
says  that  "  Sect.  3  of  this  Act  shall  not  come  into 
operation  until  the  day  next  before  the  day 
appointed  for  the  .  .  .  licensing  poll  first 
taken  after  the  commencement  of  this  Act.'' 
This,  it  will  be  observed,  is  a  postponing  section 
only.  But  the  effect  of  the  two  sections  together 
seems  plainly  to  be  that  sect.  3  is  to  come  into 
operation  on  the  day  appointed  for  the  licensing 
poll  described  in  sect.  2  (3)  as  the  licensing  poll 
first  taken  after  the  commencement  of  the  Act 
The  Act  came  into  operation  on  the  31st  Oct. 
1895.  It  is  evidently  assumed,  however,  that  the 
licensing  poll  referred  to  will  be  taken.  The  con- 
tingency that  there  will  be  no  poll,  or  that  the 
poll  taken  in  fact  will  be  legally  null  and  void, 
seems,  however,  to  be  covered  by  sect.  8  (4)  which 
is  as  follows :  "  If  the  returning  officer  finds  that 
none  of  the  proposals  respecting  licences  in  the 
district  is  carried  by  the  prescribed  majority,  then 
he  shall  notify  the  licensing  committee  thereof, 
and  the  number  of  licences  shall  continue  as  they 
are  until  the  taking  of  the  next  licensing  poll, 
subject  nevertheless  to  the  power  of  refusing  to 
renew  licences  objected  to  under  sub- sects.  1-4 
inclusive  of  sect.  81  of  the  principal  Act"  (the 
Act  of  1881),  "  and  subject  also  to  the  provisions 
of  the  Licensing  Acts  relating  to  forfeiture  or  in- 
crease of  licences."  In  connection  with  these 
sections  there  is  another  specially  applicable  to 
new  districts — viz.,  sect.  21  of  the  Act  of  1893. 
This  section  is  as  follows :  "  Where  a  district  con- 
stituted under  this  Act  or  the  principal  Act  has 
been  abolished  or  altered,  and  has  been  constituted 
or  divided  into  new  districts,  the  poll  in  force 
in  such  first- mentioned  district  at  the  time  of 
such  abolition  or  alteration  shall  continue  or 
remain  in  force  in  such  new  districts  until  the 
period  arrives  for  taking  the  next  triennial  poll, 
and  shall  have  the  same  force  and  effect  as  if  such 
poll  had  been  taken  in  such  new  districts," 
Although  thiB  section  speaks  of  a  "  district,"  the 
Interpretation  Act  already  referred  to  justifies  a 
construction  which  will  make  the  section  applic- 
able to  one  or  more  new  districts  constituted  ont 
of  two  or  more  previously  existing  districts.  The 
section  is  as  much  required  in  the  last  case  as  in 
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the  caae  of  a  subdivision  of  only  one  district,  and 
although  it  may  be  trae  that  the  section  was  in- 
serted to  meet  the  inconvenience  arising  from 
the  creation  of  new  districts  ont  of  one  old 
district,  their  Lordships  see  no  reason  for  confining 
this  section  to  that  particular  case.  The  object 
aimed  at  by  the  Legislature  is  plainly  apparent 
from  the  enactments  above  referred  to.  Subject 
to  any  objections  which  might  be  made  to  any 
particular  licensee  or  house,  the  object  of  the 
Legislature  plainly  was  to  continue  in  every  dis- 
%  trict  and  new  district  formed  out  of  it,  all  existing 
licences,' until  a  licensing  poll  should  have  decided 
which  of  the  three  courses  mentioned  in  sect.  3 
of  the  Act  of  18D5  should  be  pursued  in  that 
district.  The  difficulty  of  giving  effect  to  this 
intention  in  this  particular  case  is  due  entirely  to 
the  fact  that  Beet.  2  (3)  is  so  expressed  as  to  post- 
pone  the  operation  of  sect.  3,  not  to  the  decision 
of  the  poll,  but  to  the  day  before  the  day  ap- 
pointed for  taking  it.  But  sect.  8  (4)  shows  Unit 
existing  licences  may,  in  certain  cases,  continue 
in  force  beyond  that  day.  The  language  of  sect.  21 
of  the  Act  of  1893  is  more  elastic  than  the  lan- 
guage of  sect.  2  (3)  of  the  Act  of  1895.  In  both 
cases,  however,  the  language  points  to  a  time 
rather  than  to  the  event  which  was  to  happen  at 
that  time,  but  the  event,  i.e.,  the  result  of  the  poll, 
is  the  governing  factor.  To  ignore  this,  and  to 
adhere  to  language  so  literally  as  to  defeat  the 
plain  intention  of  the  Legislature  instead  of  so 
construing  the  words  as  to  give  effect  to  that  in- 
tention, is  to  run  counter  to  sect.  5  (7)  of  the 
Interpretation  Act,  which,  after  all,  only  expresses 
what  is  meant  by  the  old  legal  maxim  Qui  haeret 
in  littera  haeret  in  corlice.  Their  Lordships  will 
therefore  humbly  ad  rise  His  Majesty  to  allow  the 
appeal,  and  to  order  a  mandamus  to  issue  to  the 
licensing  committee  to  hear  and  determine  the 
appellant's  application  and  to  order  the  respon- 
dents other  than  Alexander  Mc  Arthur,  who  was  a 
nominal  defendant  only,  to  pay  the  costs  of  the 
action.  The  respondents,  other  than  the  first 
respondent  (Alexander  Mc  Arthur),  must  pay  the 
costs  of  the  appeal. 

Solicitors  for  the  appellant,  Blyth,  Button, 
Hartley,  and  Blyth. 

Solicitors  for  the  respondents,  Shaen,  Bo$cot, 
Massey,  and  Co. 


cSutjtcnu  Court  of  |jabicatew. 
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COURT  OF  APPEAL. 

April  27  and  May  4. 
(Before  Vacqhan  Williams,  Stirling,  and 
Cozens- Hardy,  L.JJ.) 

In  the  Goods  of  Pryse.  (a) 
appeal  from  the  probate  division. 
Probate — Practice — Sole   beneficiary  under  will 
not  named  at  executor — Executor  according  to 
the   tenour  of  the   will — Grant  of  lettert  of 
administration  with  will  annexed. 
A  person  constituted  universal  devisee  and  legatee 
by  a  will,  but  not  named  as  executor,  is  entitled 

(a)  BoporWrf  by  E.  A.  SCBiTCBHT.  E*i.,  BarrUt«r.*t.L»w. 
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to  administration  with  the  will  annexed,  but  not 
to  probate. 

In  the  Goods  of  Olipbant  (1  Sw.  <fc  Tr.  525) 
considered. 

Decision  of  the  Pre»ident  of  the  Probate  Division 

(Sir  Francis  Jeune)  affirmed. 
Elizabeth  Pryme,  who  died  on  the  1-kh  Jan. 
1M3,  by  her  will  dated  the  16th  Aug.  1901  gave 
all  her  property,  "  viz.,  freehold  farm,  stock  and 
crop,  and  the  household  furniture,"  to  her  daughter 
Sophia  Evans  absolutely,  subject  to  the  payment 
of  a  mortgage  debt  of  l>t>/.  upon  the  farm. 

There  was  no  other  beneficiary  under  the  will, 
and  no  executor  was  appointed  by  the  wilL 

The  testatrix's  daughter  Sophia  Evans  applied 
for  a  grant  of  probate  of  the  will  as  executrix 
according  to  the  tenour  thereof. 

The  registrar  declined  to  allow  probate  to  issue 
being  of  opinion  that  the  daughter  was  not 
the  executrix  according  to  the  tenour  on  the 
construction  of  the  will. 

The  daughter  applied  to  tha  President  of  the 
Probate  Division  (Sir  Francis  Jeune)  to  decree 
probate  of  the  will  to  her  as  executrix  according 
to  the  tenour  thereof. 

The  President  on  tho  7th  March  1901  refused 
her  application. 

From  that  decision  the  daughter  now  appealed. 

Griffith  Jones  for  the  appellant. — No  person  is 
nominated  by  the  will  to  pay  the  testatrix's  debts, 
and  the  daughter  takes  all  the  property  of  the 
testatrix  subject  to  the  payment  cf  a  mortgage 
debt.  I  submit  that  being  so  constituted  the 
universal  devisee  and  legatee  of  the  testatrix,  the 
daughter  is  to  be  regarded  as  executrix  according 
to  the  tenour  of  the  will,  and  is  entitled  to 
probate : 

And  ravin  v.  Poilblnnc.  3  Atk.  520; 

In  the  Goods  of  Otiphtnt,  1  S«r.  &  Tr.  525,at  p.  527 

The  old  practice  of  the  registry  was,  no  doubt,  not 
to  grant  probate,  but  administration  with  the  will 
annexed,  to  a  person  who  was  not  named  in  a  will 
as  executor,  but  who,  as  being  beneficially  entitled 
as  universal  legatee,  was  to  be  regarded  as 
executor  according  to  the  tenour  of  the  will. 
But  that  practice  was  departed  from  in  Androvin, 
v.  Poilblanc  (ubi  sup.),  and  probate  should  in 
such  a  caae  be  granted.  Moreover,  having  regard 
to  sect.  1  of  the  Land  Transfer  Act  1897,  which 
has  modified  the  law  in  respect  of  the  disposition 
of  land,  there  is  a  reason  why  the  old  practice 
should  not  be  followed.  The  practice  which  was 
adapted  in  Androvin  v.  Poilblanc  (ubi  sup.)  should 
be  either  substituted  for  that  practice  or  substi- 
tuted for  it  at  the  discretion  of  the  court. 
The  old  practice  should  not  be  followed  in  the 
present  case  for  an  additional  reason— namely, 
that  some  trespasses  might  be  committed  on  the 
land,  and  if  so,  there  would  substantially  be  no 
remedy.  At  any  rate,  there  might  be  Borne 
difficulty,  because  the  most  appropriate  remedy 
might  be  some  remedy  which  would  prevent  a 
wrong  being  done  at  the  moment  when  it  was 
being  committed.   He  referred  on  this  point  to 

Rsx  v.  Inhabitants  of  Hortley,  8  Eaat,  405. 

Cur.  adv.  vult. 
May  4.  —  The  following   judgments  were 
delivered : 

Vauohas  Williams,  L.J.— In  this  case  we 
postponed  oar  decision  in  order  that  we  might 
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Stirling,  L.J. — 1  am  of  the  same  opinion, 
and  for  the  same  reasons.  It  is  clearly  laid  down 
in  the  case  of  Foster  v.  Bate$  (12  M.  »t  W.  226,  at 
p.  233)  that  "the  title  of  an  administrator, 
though  it  does  not  exist  until  the  grant  of 
administration,  relates  back  to  the  time  of  the 
death  of  an  intestate ;  and  that  he  may  recover 
against  a  wrongdoer  who  has  seized  or  converted 
the  goods  of  the  intestate  after  his  death,  in  an 
action  of  trespass  or  trover."  All  the  authorities 
on  this  subject  were  considered  by  the  Court  of 
Common  Pleas  in  the  case  of  Tharpe  v.  Slallwood  • 
(12  L.  J.  241,  C.  P.),  where  an  action  of  tresspass 
was  held  to  be  maintainable.  The  reason  for  thie 
relation  back  given  by  Bolle  C.J.  in  Long  v.  Hebb 
(Styles.  341)  is,  that  otherwise  there  would  be 
no  remedy  for  the  wrong  done  That  law, 
as  laid  down  by  Parke,  B.,  is  stated  with  refer- 
ence to  an  action  of  trespass  or  trover  with 
regard  to  goods.  But  in  the  case  of  Sex  v. 
Inhabitant*  of  HorsUy  (8  East,  405,  at  p.  410), 
Lord  EUenborough  treats  the  law  which  was 
applicable  to  that  case — which  was  a  case  of 
goods— as  being  applicable  to  the  case  of  lease- 
hold property  passing  to  the  administrator. 
Now,  that  being  so,  and  regard  being  had  to  the 
terms  in  which  the  Land  Transfer  Act  of  1897. 
sect.  1,  is  expressed— namely,  that  "  Where  real 
estate  is  vested  in  any  person  without  a  right  in 
any  other  person  to  take  by  survivorship  it  shall, 
on  his  death,  notwithstanding  any  testamentary 
disposition,  devolve  to  and  become  vested  in  hia 
personal  representatives  or  representative  from 
time  to  time  a9  if  it  were  a  chattel  real  " — that  ia 
to  say,  a  leasehold — "  vesting  in  them  or  him  " — 
I  think  that  the  substantial  ground  on  which 
this  appeal  is  based  fails,  and  that  the  practice  of 
the  Probate  Court  ought  not,  after  having  been 
so  long  established,  to  be  altered  now. 

Cozens-Hardy,  L.J.— I  agree,  and  I  have 
nothing  to  add.  Appml  ditm{lted. 

Solicitors :  A.  J.  Hughes  and  Hughes,  Aberyst- 
with  and  London. 


March  21.  22,  and  May  17. 
(Before  Vauohan  Williams,  Stirling,  and) 
Cozens- Hardy,  L.JJ.) 
Re  Wrightson;  Battie-Wrightson  v. 
Thomas,  (a) 

APPEAL  FROM  THE  CHANCERY  DIVISION. 

Will—  Construction— Limitation*  in  strict  settle- 
ment —  Contingent  remainders  or  executory 
devises — Failure  for  remoteness. 

A  will,  dated  in  1854,  contained  a  series  of 
limitations  in  strict  settlement  under  which,  on. 
the  death  of  A.  without  issue  in  1891,  B.  became 
tenant  for  life  in  possession,  with  remainder  to 
the  plaintiff,  his  eldest  son,  an  infant,  as  tenant 
in  tail,  with  divers  remainders  over,  including  a 
remainder  to  C,  the  plaintiff's  uncle,  who  wat 
born  in  1800,  for  life,  with  remainders  over. 

By  a  codicil,  dated  in  1868,  the  testator  directed 
and  declared  that  no  devisee  of  any  of  his  real 
estates  devised  under  or  by  virtue  of  his  will 
should  have  a  vested  interest  therein  or  be 
entitled  to  the  possession  of  the  same  until  the 
attainment  of  the  age  of  twenty-four  years,  any- 


consult  the  judges  of  the  Probate  Division  and 
ascertain  for  certain  what  is  the  practice  of  that 
division  of  the  court.   Now,  it  is  admitted,  quite 
irrespective  of  those  inquiries,  that  for  a  very 
large  number  of  years— one  hundred  years,  I 
think,  or  a  great  many   years,  anyhow— the 
practice  of  the  Probate  Court  in  cases  where 
someone  is  not  named  as  executor  in  a  will,  but 
who  has  such  an  interest  and  such  duties  in  con- 
nection with  it  as  that,  in  spite  of  not  being  named 
as  executor,  be  might  be  executor  according  to  the 
tenour,  and  looked  to  to  act  as  such,  has  been 
not  to  grant  probate,  but  t>  grant  letters  of 
administration  with  the  will  annexed.  That 
being  admitted  to  have  been  for  a  loner  time  the 
practice,  it  was  suggested  that  it  had  been 
recognised  in  the  case  of    In  the  Good*  of 
Oliphant  (1  Sw.  &  Tr.  525.  at  p.  527),  that  that 
practice  might  be  departed  from  in  certain  cases. 
And  it  was  further  suggested  that  by  reason  of 
the  law  having  been  modified  hj  statute  in  respect 
of  the  disposition  of  land,  there  was  a  reason 
why   the  prevailing  practice  should  not  be 
followed,  and  that  the   practice   which  was 
suggested  in  Androvin  v.  Poilblanc  (3  Atk.  526), 
and  referred  to  in  the  case  of  In  the  Goods  of 
Oliphant  (ubi  sup.)  should  be  either  substituted 
for  it,  or  substituted  for  it  at  the  discretion  of 
the  court.   Now,  in  the  first  place,  I  have  come 
to  the  conclusion  that  so  far  as  the  rights  and 
interests  of  the  applicant  here  are  concerned  it 
does  not  make  the  slightest  difference  whether 
that  which  is  granted  is  probate  or  letters  of 
administration  with  the  will  annexed.   It  was 
suggested  that  if  all  that  was  granted  was 
letters  of  administration  with  tie  will  annexed, 
it  might   be   that   some   trespasses   might  be 
committed  on  the  land,  and  that,  if  that  was  done, 
substantially  there  would  be  no  remedy.   I  cannot 
agree  there.   So  far  as  the  remedy  in  the  shape 
of  an  action  of  trespass  is  concerned,  there  can  be 
no  doubt  that  now,  as  indeed  always  has  been  the 
case,  us  is  evidenced  by  the  decision  in  the  case  of 
Bex  v.  Inhabitants  of  Horsley  (8  East,  405),  which 
was  brought  to  our  notice,  a  person  getting  letters 
of  administration  was  entitled  to  bring  an  action 
for  the  trespasses  committed  in  the  interval,  and 
was  entitled  to  do  that  notwithstanding  the  fact 
that  there  is  not  the  same  relation  in  the  case  of 
letters  of  administration  that  there  is  in  the  case 
of  title  under  probate.   Then  it  was  suggested 
that  there  might  be  some  difficulty  because  the 
most  appropriate  remedy  might  be  some  remedy 
which  would  prevent  a  wrong  being  done  at  the 
moment  when  it  was  being  committed.  But 
there  again  .the  remedy  is  quite  sufficient.  If 
necessary,  there  could  be  no  sort  of  difficulty  in 
obtaining  the  appointment  of  a  receiver.  Under 
these  circumstances,  the  first  conclusion  I  come  to 
is  that  there  is  no  real  interest  of  the  applicant 
which  is  in  the  slightest  degree  taken  from  her 
by  the  fact  that  that  which  was  granted  was 
letters  of  administraticn  with  the  will  annexed  as 
distinguished  from  probate.    Then  upon  the 
question  of  what  the  present  practice  is,  the 
President  of  the  Probate  Division  has  informed 
me  that  the  practice  is  still  that  which  has  been  in 
force  for  so  very  many  years ;  and  he  has  further 
informed  me  that  to  alter  the  practice  would 
make  considerable  trouble  and  confusion  in  the 
office.    Under  these  circumstances,  it  seem)  to  me 
that  this  appeal  fails  altogether. 


(a)  Reported  by  E.  A.  Scsaichlit,  E«|.,  B«rrt»ter-»t-L4». 
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thing  contained  in  hit  will  or  any  law  or  usage 
io  the  contrary  notwithstanding. 
The  testator  died  in  1879. 

Held,  that,  regard  being  had  to  the  terms  of  the 
codicil,  the  limitations  of  the  will  took  effect  by 
way  of  executory  devise  and  not  by  way  of 
contingent  remainder;  and  had  failed  for 
remoteness. 

Decision  of  Farwell,  J.  affirmed. 

William  Battie-Wriohtsok  by  his  will,  dated 
the  28th  July  1854,  devised  certain  freehold  estates 
to  the  use  of  his  brother  Arthur  Bland  Wrightson 
for  life,  with  remainder  to  the  use  of  his  first  and 
other  sons  successively  according  to  seniority  in 
tail  male,  with  remainders  over  in  the  like  form 
in  favour  of  his  brother  Richard  Heber  Wrightson 
and  hia  first  and  other  sons  successively,  with 
remainders  in  favour  of  the  first  and  other  sons 
of  his  brother  Henry  Wrightson  successively 
according  to  seniority  in  tail  male,  with  temainder 
in  favour  of  the  first  and  other  sons  of  his  brother 
Thomas  Barnardiston  Wrightson  successively 
according  to  seniority  in  tail  male,  with  remainder 
in  favour  of  the  first  and  every  other  son  of 
Charles  Edward  Thomas  and  Georgiana  Mary 
his  wife  successively  according  to  seniority  in 
tail  male,  with  remainder  to  the  first  and  every 
other  daughter  of  Charles  Edward  Thomas  and 
Georgiana  Mary  his  wife  successively  according 
to  seniority  in  tail  male,  with  an  ultimate  remain- 
der to  the  use  of  Richard  Heber  Wrightson  in 
fee.  And  the  testator  declared  that  if  any  person 
whom  be  bad  thereby  made  tenant  in  tail  male 
bliould  be  born  in  his  lifetime  or  in  due  time 
after  his  decease,  then  and  in  every  such  case  the 
estate  in  tail  male  thereby  limited  to  that  person 
should  cease  and  in  lieu  thereof  the  testator 
devised  the  estates  to  the  use  of  the  person 
respectively  whose  estate  in  tail  male  should  have 
so  determined  for  the  term  of  his  or  her  life,  and 
after  his  or  her  decease  to  the  use  of  his  or  her 
first  and  every  other  son  successively  according 
to  seniority  in  tail  male. 

By  a  second  codicil  to  his  will,  dated  the 
14th  Dec.  1868,  the  testator  directed  and  declared 
that  no  devisee  of  any  of  his  real  estates  devised 
under  or  by  virtue  of  his  will  should  have  a  vested 
interest  therein  or  in  any  part  thereof  or  be 
entitled  to  the  possession  of  the  same  or  any  part 
thereof  until  the  attainment  of  the  age  of  twenty* 
four  years,  anything  contained  in  his  will  or  any 
law  or  usage  tj  the  contrary  notwithstanding. 

The  testator  died  on  the  10th  Feb.  1879. 

An  originating  summons  was  taken  out  on 
behalf  of  Robert  Cecil  Battie.  Wrightson,  an 
infant  (who  claimed  to  be  entitled  as  devisee, 
appointee,  and  legatee  under  the  will  and  codicils 
of  the  testator)  by  Lord  John  Pakenham  Joicey- 
Ceeil,  his  next  friend,  for  the  determination  (inter 
alia)  of  the  following  questions  : 

Whether  upon  the  true  construction  of  the 
will  and  second  codicil  the  estate  and  interest  of 
the  plaintiff  in  the  property  to  which  the  second 
codicil  applied  was  (a)  absolute ;  (6)  vested, 
subject  to  being  divested  upon  death  under  the 
age  of  twenty- four  years ;  or  ic)  contingent  upon 
attaining  the  age  of  twenty-four  years. 

If  it  be  held  that  the  estate  and  interest  of  the 
plaintiff  was  contingent  as  aforesaid,  then  whether 
such  estate  or  interest  failed  upon  the  death  of  j 
William  Henry  Battie- Wrightson,  the  plaintiff's  I 
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father,  in  respect  of  any  and  what  part  of  the 
property  to  which  the  second  codicil  applied  as 
being  (a)  a  contingent  remainder  not  vesting  upon 
the  determination  of  the  particular  estate  ;  (6)  an 
executory  limitation  void  for  remoteness;  or  (c) 
on  any  other  and  what  ground. 

The  summons  was  adjourned  into  court  and 
came  on  to  be  heard  before  FarwelL  J.  on  the 
17th  Dec  1903,  when  the  following  judgment  was 
delivered : — 

Farwbll,  J. — It  is  unfortunate  that  this 
testator,  who  had  an  excellent  real  property  will 
drawn  for  him,  should  have  added  a  codicil  in  the 
way  that  he  has  done.    I  do  not  see  how  the 
plaintiff  can  succeed  on  any  view,  for  I  am  unable 
to  adopt  Mr.  Levett's  ingenious  suggestion  of 
indefeasibly  vested.   But  the  question  that  really 
arises  is  between  Mr.  Jenkins'  client  and  Mr. 
Warmington's  and  Mr.  Upjohn's  clients  that  the 
will  and  codicil  are  to  be  read  together.  Now, 
under  the  will  there  are  a  series  of  limitations 
which  undoubtedly  are  remainders  to  A.  for  life, 
with  remainder  to  his  first  and  other  sons  in  tail, 
and  so  on.   The  codioil  is  in  these  terms :  "  This 
is  a  codicil  made  by  me"— and  sj  on— "  to  be 
annexed  to  my  will  and  to  be  taken  as  part  thereof, 
and  I  do  hereby  direct,  prescribe,  and  declare  that 
no  devisee  or  appointee  of  any  of  my  real  estates 
devised  and  appointed  under  or  by  virtue  of  my 
said  will  shall  have  a  vested  interest  therein  or  in 
any  part  thereof  or  be  entitled  to  the  possession 
of  the  same  or  any  part  thereof  until  the  attain- 
ment of  the  age  of  twenty-four  yeirs  anything 
contained  in  my  said  will  or  any  law  or  usage  to 
the  contrary  notwithstanding.   And  I  do  ratify 
and  confirm  my  said  will  in  every  respect  except 
where  the  same  is  hereby  altered  or  revoked  as 
aforesaid."   I  premise  by  saying  that  the  question 
of  perpetuity  of  course  is  laid  aside  altogether 
until  x  have  construed  the  will.   It  is  immaterial 
for  the  purpose  of  construing  the  will.  Now, 
there  is,  no  doubt,  no  rale  which  is  better  settled 
than  that  if  limitations  can  take  effect  as 
remainders  they  are  so  to  take  effect,  and  are  not 
to  be  turned  into  executory  devises.    On  the 
other  hand,  if  the  testator  has  used  words  which 
Bhow  that  he  was  not  contemplating  a  contingent 
remainder,  but  an  executory  devise,  effect  must  be 
given  to  that  intention.    And  the  question  is 
whether  be  has  shown  such  an  intention  here. 
In  my  opinion  he  has.    The  codicil  expressly 
excludes  from  possession  any  person  who  would 
take  under  the  will  unless  he  has  attained  twenty- 
four  when  the  period  arrives.   Now,  a  remainder 
is  a  thing  which  by  its  very  nature  must  be  ready 
to  take  possession  on  the  determination  of  the 
preceding  particular  estate.   The  testator  has  in 
effect  said :  "  By  a  will  and  codicil  I  have  given 
to  A.  for  life  a  particular  estate,  and,  when  that 
particular  estate  determines,  the  next  estate  is  not 
to  take  possession  and  therefore  is  not  to  take 
effect  as  a  remainder,  bat  the  next  estate  is  to  be 
one  that  is  to  go  to  a  man  if  he  attains  twenty- 
four."   That  cannot  take  effect  as  a  remainder. 
The  mere  mention  of  the  necessity  of  possession, 
to  my  mind,  excludes  the  contemplation  of  the 
possibility  of  it  being  given  as  a  remainder.  I 
think  that  the  case  comes  exactly  within  the 
expression   of   Chitty,  J.   in  Dean   v.  Dean 
(65.  L.  T.  Rep.  65;  (1891)  3  Ch.  150):  "The 
testator  has  used  such  a  form  of  gift  as  on  the 
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face  of  it  is  inapplicable  to  a  remainder;  and 
consequently   the    court    is    precluded  from 
applying  the  rule  that  every  gift  which  can  take 
effect  as  a  remainder  must  not  he  construed  as 
an  executory  devise.   The  court  cannot  construe 
the  gift  as  a  remainder."  It  is  said  that  this  con. 
struction  will  produce  curious  results.  Leaving 
out  the  question  of  perpetuity,  it  appears  to  me 
that  it  is  much  more  likely  to  have  given  effect  to 
the  testator's  intention  that  the  persons  whom  he 
names  first  should  receive  his  bounty  rather  than 
the  persons  he  names  later.   Although  those  he 
has  named  first  might  not  have  attained  the  given 
age  at  his  death,  they  can  only  do  that  if  the 
gift  is  construed  as  an  executory  devise.   In  my 
opinion  this  reference  to  possession  is  sufficient  to 
enow,  and  in  fact  does  necessarily  show,  that 
the  testator  has  in  effect  stated  that  the  limita- 
tions in  his  will  are  not  to  be  remainders  because 
they  are  not  to  take  effect  in  possession  on  the 
determination  of  a  particular  estate,  but  are  to 
remain  in  medio  unless  and  until  the  donee  shall 
have  attained  twenty.four.   Of  course,  as  regards 
the  real  estate  in  which  the  legal  estate  is  out- 
standing,  no  question  arises,  so  that  in  any  case 
there  is  the  extraordinary  result,  if  I  were  to 
accede  to  Mr.  Warmington's  argument,  that  the 
estate  would  go  in  different  fashions  according 
aii  to  whether  the  legal  estate  is  outstanding  in 
the  realty  and  copyholds.    But  it  goes  now, 
subject  to  Mr.  Bramwell  Davis'  argument,  to 
Mr.  Jenkins'  client,  who  is  claiming  under  the 
heir-at-law  of  the  testator  and  as  customary  heir. 

From  that  decision  the  plaintiff's  uncle,  the 
defendant  Charles  Freeman  Thomas,  now 
appealed. 

Warminglon.K.C.uaA  Upjohn,  K.C.  (with  them 
Cozens-Hardy)  for  the  appellant. 

Levett,  K.C.  and  P.  F.  S.  Stoket ;  Jenkins,  K.C. 
and  Oeorge  Lawrence;  Maugham;  and  Butcher, 
K.C.  andF.  L.  Wright  for  the  several  respondents. 

The  arguments  sufficiently  appear  from  the 
judgments.  ^  ^  ^ 

Mav  17.— The  following  written  judgments 
were  delivered : — 

Stirling,  L.J.— [His  Lordship  stated  the  facts 
of  the  case  as  above  set  forth,  and  continued :] 
One  of  the  questions  raised  in  this  action  iB  as  to 
the  effect  of  the  codicil  on  the  limitations  con- 
tained in  the  will  of  the  testator.  It  was  held 
by  Farwell  J.  that,  regard  being  had  to  the  terms 
of  the  codicil,  the  limitations  of  the  will  took 
effect  by  way  of  executory  devise  and  had  failed 
for  remoteness.  From  this  decision  an  appeal 
has  been  brought,  on  the  hearing  of  which  two 
contentions  were  raised:  (1)  that  the  limitations 
ought  to  take  effect  as  vested  remainders  liable  to 
be  divested  in  the  event  of  the  death  of  the 
devisee  under  twenty.four  years  of  age ;  (2)  that 
the  limitations  ought  to  be  held  to  take  effect  as 
contingent  remainders.  As  to  the  first  conten- 
tion, the  1  aw  is  thus  stated  by  Best,  L.C.J,  in 
Dnjiield  v.  Dvffield  (3  Bli.  N.  S.  260,  331 ;  1  Dow. 
&  01.  268,  311) :  "It  has  long  been  an  established 
rule  for  the  guidance  of  the  courts  of  West- 
minster in  construing  devises  that  all  estates  are 
to  be  hoi  den  to  be  vested  except  estates  in  the 
devise  of  which  a  condition  precedent  to  the 
vesting  is  so  clearly  expressed  that  the  courts 


cannot  treat  them  as  vested  without  deciding  in 
direct  opposition  to  the  terms  of  the  will.  If  there  be 
the  least  doubt,  advantage  is  to  be  taken  of  the  cir- 
cumstance occasioning  that  doubt,  and  what  seems 
to  make  a  condition  is  holden  to  have  only  to  have 
the  effect  of  postponing  the  right  of  possession." 
In  the  present  case  it  seems  to  me  that  the  codicil 
expresses  so  clearly  that  the  attainment  of  the 
age  of  twenty.four  years  is  a  condition  precedent 
to  the  vesting,  that  the  court  cannot 'treat  the 
limitations  in  the  will  as  creating  vested 
remainders  without  deciding  in  direct  opposition 
to  the  terms  of  the  codicil,  which  directs,  not 
merely  that  no  devisee  is  to  have  a  vested  interest 
in  the  estates  until  the  attainment  of  the  age  of 
twenty-four  years,  but  also  directs  that  until  that 
event  the  devisee  must  not  be  entitled  to  posses- 
sion, a  right  to  which  a  vested  remainder,  even  if 
liable  to  be  divested,  would  confer  on  the 
devisee  upon  the  determination  of  the  prior 
estates.  As  to  the  second  contention,  it  is,  no 
doubt,  well  settled  that  if  a  limitation  can  take 
effect  as  a  contingent  remainder  it  cannot  operate 
as  an  executory  devise.  It  is,  however,  laid  down 
by  Mr.  Fearne  (Contingent  Remainders,  pp. 
398-9) :  "  That  notwithstanding  the  will  may  give 
a  preceding  estate  of  freehold  capable  in  its  own 
nature  of  supporting  a  contingent  remainder ;  yet, 
if  an  ulterior  limitation  wants  that  connection 
with  or  relation  to  it  which  is  requisite  to  con- 
stitute it  a  remainder,  it  may  take  effect  as  an 
executory   devise    if   confined   to  the  limits 

Srescribed  by  law  for  estates  of  that  future 
ascription."  It  has  accordingly  been  held  that, 
where  it  appears  that  the  ulterior  limitation  is 
not  intended  to  commence  in  all  circumstances 
immediately  on  the  expiration  of  that  particular 
estate,  it  is  incapable  of  taking  effect  as  a 
remainder  and  may  operate  as  an  executory 
devise :  (see  Be  Lechmere  and  Lloyd,  45  L.  T. 
Rep.  5.11 ;  18  Ch.  Div.  524 ;  Dean  v.  Dean,  65  L.  T. 
Rep.  65;  (1891)  3  Ch.  150;  Syme$  v.  8ymet,  73 
L.  T.  Rep.  684 ;  (1896)  1  Ch.  272).  The  question 
therefore  is  reduced  to  this,  whether  on  the  fair 
construction  of  the  codicil  the  testator  intended 
that  the  devises  referred  to  in  the  codicil  should  in 
all  cases  take  effect  on  the  determination  of  the 
prior  limitations.  I  think  not.  The  limitations 
in  the  will  are  legal  vested  remainders.  The 
meaning  of  the  codicil  appears  to  me  to  be  that 
on  the  determination  of  any  prior  limitation  in  the 
will  the  succeeding  limitation  should  not  come 
into  operation  by  way  of  entitling  the  devisee  to 
possession  unless  ana  until  the  devisee  attained 
the  age  of  twenty-four  years,  but  that,  if  he 
Bboula  attain  that  age,  then  he  should  enter  into 
actual  enjoyment  of  the  estate  intended  for  him. 
If,  for  example,  an  elder  brother  of  the  testator 
died  leaving  a  son  under  twenty.four,  I  do  not 
think  the  meaning  was  that  he  and  the  younger 
sons  of  that  brother  should  be  deprived  of  the 
estates  and  that  these  should  pass  to  a  son,  who 
had  attained  twenty-four,  of  a  younger  brother  of 
the  testator ;  but  that  the  limitation  in  favour  of 
a  son  under  twenty.four  should  not  take  effect  in 
interest  or  in  possession  unless  and  until  be 
attained  twenty-four.  Effect  can  be  given  to  such 
a  disposition  only  by  way  of  executory  devise. 
The  case  of  Buttell  v.  Buchanan  (2  Cr.  Si  M.  561 ; 
6  Sim. 628)  does  not  conflict  with  this  decision,  the 
language  of  the  testator  in  the  will  there  dealt 
with  differing  materially  from  that  which  is 
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found  in  the  codicil  which   giveB  rise  to  the 

S resent  litigation.    In  my  opinion,  therefore,  the 
ecision  of  Farwell  J.  waB  right,  and  the  appeal 
fails. 

Cozens- Hardy,  L.J. — This  is  an  appeal  from 
a  judgment  of  Farwell,  J.,  who  has  held  that  the 
limitations  of  the  testator's  real  estates  under 
which  the  plaintiff  claims  failed  upon  the  death  of 
William  Henry  Battie  -  Wrightson  as  being 
executory  devises  void  for  remoteness,  and  that 
the  real  estates  accordingly  passed  to  the  testa  tor's 
heir-at-law.  Under  the  will  dated  in  1854  there 
are  a  series  of  limitations  in  strict  settlement 
under  which  on  the  death  without  issue  in  1891 
of  Richard  Heber  Wriglitson  the  said  William 
Henry  Battie-Wrightson,  who  died  in  1903, 
became  tenant  for  life  in  possession,  with  remainder 
to  the  plaintiff,  his  eldest  son,  an  infant,  as 
tenant  in  tail  male,  with  divers  remainders  over, 
including  a  remainder  to  Charles  Freeman 
Thomas,  the  plaintiff's  uncle,  who  was  born  in 
1860,  for  life,  with  remainders  over.  There  is  no 
question  of  construction  on  the  limitations  of  this 
skilfully-drawn  will.  Bat  the  testator  made  a 
second  codicil  in  1808  which  creates  all  the 
trouble.  [His  Lordship  read  the  codicil,  and 
continued: J  The  question  which  arises  for  our 
consideration  is  what  is  the  effect  of  the  will  and 
second  codicil  taken  together,  and  for  this  pur- 
pose the  rule  against  perpetuities  or  the  doctrine 
of  remoteness  must  be  put  aside.  (1)  On  the  part 
of  the  plaintiff  it  is  urged  that  there  is  nothing 
in  the  codicil  sufficiently  explicit  to  cut  down  the 
clear  vested  estate  tail  created  by  the  will,  and 
that  the  words  referring  to  "  a  vested  interest " 
only  mean  that  the  plaintiffs  interest  is  not  to 
be  absolute  and  indefeasible  until  he  attains 
twenty-four,  or,  in  other  words,  that  his  estate 
tail  is  liable  to  be  defeated  by  a  condition  subse- 
quent in  the  event  of  death  under  twenty-four. 
This  view  might,  perhaps,  have  been  taken  had 
not  there  been  the  subsequent  words  which  direct 
that  the  plaintiff  is  neither  to  have  a  vested 
interest  nor  to  be  "  entitled  to  the  possession." 
Under  those  circumstances  I  feel  driven  to  give 
to  the  words  "a  vented  interest"  their  proper 
technical  meaning.  It  is  further  urged  on  the 
part  of  the  plaintiff  that  the  codicil  is  void  for 
uncertainty,  or  at  least  is  so  difficult  to  construe 
and  so  inconsistent  with  the  general  scheme  of 
the  will  that  it  ought  to  be  disregarded.  This 
argument  has  tempted  me,  but  I  cannot  see  my 
way  to  adopt  it.  I  hold,  therefore,  that  the 
plaintiff  cannot  succeed  under  the  limitations  of 
the  will  because  he  was  not  twenty-four  at  his 
father's  death,  or  under  the  codicil,  assuming  it  to 
operate  by  way  of  executory  devise,  because  of 
remoteness.  (2)  On  the  part  of  the  defendant 
Charles  Freeman  Thomas  it  is  urged  that  the  effect 
of  the  codicil  was  simply  to  make  the  remainders 
under  the  will  contingent  remainders,  and  that,  as 
the  plaintiff  was  not  twenty -four  when  the  par- 
ticular estate  of  his  father's  determined,  the 
plaintiff's  contingent  remainder  failed,  and  that 
the  estate  of  the  defendant  Charles  Freeman 
Thomas  was  the  first  estate  ready  to  arise  and  take 
effect  in  remainder  at  the  moment  of  the  deter- 
mination of  the  particular  estate.  The  general 
and  well-established  rule  that  where  limitations 
can  take  effect  as  remainders  they  are  not  to  be 
treated  as  executory  devises  is  strongly  relied 
upon.   And,  while  admitting  that 


rities  have  held  that  this  rule  is  not  absolute  and 
may  yield  to  words  clearly  indicating  an  intention 
to  the  contrary,  it  iB  argued  that  no  such  words 
are  to  be  found  in  the  present  case,  and  that  mere 
negative  words  ought  not  to  be  regarded  as 
equivalent  to  positive  words  of  disposition.  (3) 
But  on  the  part  of  the  heir-at-law  it  is  urged  that 
the  codicil  shows  a  plain  intention  to  dispose  of 
the  prooerty  in  a  manner  inconsistent  with  con- 
tingent remainders,  and  necessarily  involving  the 
creation  of  executory  devises.  The  codicil  deals 
with  every  kind  of  estate,  with  life  estates  as  well 
as  with  estates  tail,  and  with  estates  in  possession 
as  well  as  with  estates  in  remainder.  It  says,  in 
effect,  that  the  plaintiff,  whose  father  is  dead, 
shall  not  be  entitled  to  possession  until  he  attains 
twenty-four — a  provision  whioh  is  inconsistent 
with  the  idea  of  a  legal  remainder  which  must  take 
effect  on  tha  father's  death.  The  codicil  contem- 
plates  a  possible  gap  between  tho  death  of  the 
tenant  for  life  and  the  attainment  of  twenty-four, 
and  that  involves  a  disposition  taking  effect  by 
way  of  executory  devise,  and  not  by  way  of 
contingent  remainder.  In  support  of  this  con- 
tention, the  decision  of  Sir  George  Jeseel  in  Be 
Leehmere  and  Lloyd  (45  L.  T.  Rep.  551;  IS  Ch. 
Div.  524),  of  Kay,  J.  in  Mile*  v.  Jarvi*  (49  L.  T. 
Rep.  162;  24  Ch.  Div.  6.«),  and  of  Chitty,  J.  in 
Dean  v.  Dean  (65  L.  T.  Rep.  65;  (1891;  3  Ch. 
150)  are  relied  upon  as  having  relaxed  the  strin- 
gency of  the  old  rule.  Farwell,  J.  has  adopted 
this  view  and  decided  in  favour  of  the  heir-at- 
law,  and  I  do  not  see  my  way  to  differ. 

V  a  ugh  an  Williams,  L.J.  expressed  his 
concurrence  in  the  foregoing  judgments. 

Appeal  dismissed. 

Solicitors  for  the  appellant,  Pennington  and 
Son. 

Solicitors  for  the  respondents,  Foyer  and  Co. ; 
Tyrrell,  Lewi*,  Lewi*,  and  Broadbent. 


Tuesday,  April  19. 

(Before  Collins,  M.R.,  Romeb  and 
Mathew,  L.J  J.) 

Wilson  v.  Twamley.  (a) 

APPEAL  FROM  THE  KING'S  BENCH  DIVISION. 

Landlord  and  tenant — Leate — Breach  of  covenant 
— Covenant  not  to  "  do  or  suffer  to  be  done  "  an 
act — Act  done  by  sublessee — Liability  of  lessee. 

The  leate  of  a  licensed  public-house  contained  a 
covenant  by  the  lessee,  for  himself  and  hi* 
assign*,  that  he  would  not  do  or  suffer  to  be  done 
on  the  premise*  any  act  whereby  the  licence 
might  be  forfeited  or  indorsed,  or  the  renewal 
withheld. 

The  defendant,  who  wa*  the  assignee  of  the  leate, 
sublet  the  premises  by  a  leate  which  contained 
covenant*  similar  to  those  in  the  superior  leate. 

The  sublessee  was  convicted  of  an  offence  againtt 
the  licensing  law*  committed  on  the  premise* 
and  the  licence  wa*  indorsed,  in  consequence 
whereof  the  renewal  of  the  licence  wa*  aubte- 
quently  refuted. 

Held  (affirming  the  judgment  of  Kennedy,  J.),  that 
the  defendant  had  not,  toithin  the  meaning  of  the 
covenant,  done  or  suffered  to  be  done  the  act 
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whereby  the  licence  vcas  lott,  and  that  he  was  not 
liable  in  damage*  for  breach  of  the  covenant  in 
an  action  brought  by  the  leaor. 

Appeal  of  the  plaintiff  from  the  judgment  of 
Kennedy,  J.  at  the  trial  of  the  action  with  a  jury. 

The  plaintiff  brought  thia  action  to  recover 
from  the  defendant  damages  for  breach  of  a 
covenant  contained  in  the  lease  of  a  public- 
bonae. 

By  a  leaae  dated  the  29th  Aug.  1892,  Henry 
Wilson,  thereinafter  called  the  lessor,  demised  to 
Edward  Earnie,  thereinafter  called  the  lessee,  a 
public-house  for  the  terra  of  thirty-five  years  at 
the  yearly  rent  of  801. 

The  lease  contained  a  covenant  by  the  lessee,  for 
himself,  his  heirs,  executors,  administrators,  and 
assigns,  that  he  would  use  the  premises  as  a 
public-house  or  beershop  only,  and  that  he  would 
oarry  on  and  suffer  on  the  premises,  or  any  part 
thereof,  no  other  trade,  business,  or  manufacture, 
daring  the  term,  without  the  previous  consent  in 
writing  of  the  lessor,  and  particularly  .would  not 
do  or  suffer  to  be  done  on  the  premises,  or 
any  part  thereof,  any  acts  whereby,  the  licence 
neosssary  for  UKtng  the  premises  as  an  inn,  beer- 
house, or  public-house  with  billiards,  as  then  used, 
might  bs  forfeited  or  indorsed,  or  the  renewal 
withheld,  and  would  at  all  times  take  proper  legal 
steps  and  proceedings  and  endeavour  to  procure  a 
renewal  of  the  necessary  licences  for  so  using  the 
same. 

On  the  5th  Dec.  1892  the  lessee,  with  the  con- 
Bent  of  the  lessor,  assigned  all  his  interest  in  the 
lease  to  the  defendant,  who  thereafter  duly  paid 
the  rent  of  the  premises. 

Henry  Wilson  died  in  1894,  and  the  reversion 
expectant  upon  the  lease  of  the  premises  became 
absolutely  vested  in  the  plaintiff. 

The  defendant  sublet  the  premises  to  Kingston 
by  a  lease  which  contained  covenants  to  the 
sume  effect  as  thoje  contained  in  the  lease  of  the 
29th  Aug.  1892. 

On  the  7th  D«c.  1901  Kingston  was  convicted 
of  the  offence,  under  sect.  13  of  the  Licensing 
Act  1872,  of  serving  a  drunken  man  upon  the 
premises,  and  the  licence  was  indorsed. 

In  consequence  of  that  conviction  the  licensing 
justices,  at  the  ensuing  annual  general  licensing 
tesfeions,  refused  to  grant  a  renewal  of  the  licence, 
and  the  premises  afterwards  remained  unlicensed. 

Kingston  continued  to  reside  upon  the  premises 
for  some  time  after  the  licence  expired. 

The  plaintiff  brought  this  action  to  recover 
damages  from  the  defendant  for  breach  of  the 
above  covenant,  whereby  the  licence  was  indorsed 
and  the  renewal  thereof  refused. 

The  action  was  tried  before  Kennady,  J.  with 
a  jury.  The  jury  assessed  the  damages  at  1501. 
The  learned  judge  held  that  the  defendant  had 
not  suffered  to  be  done  the  act  whereby  the 
licence  was  lost,  within  the  meaning  of  the 
covenant,  and  gave  judgment  in  favour  of  the 
defendant  (88  L.  T.  Hep.  803). 

The  plaintiff  appealed. 

English  Harrieon,  K.C.  and  C.  Herbert  Smith 
for  the  appellant.— Toe  decision  of  the  learned 
.  judge  was  wrong.  Upon  the  true  construction 
of  this  lease  there  is  an  absolute  covenant  by 
the  lessee  that  no  act  will  be  done  upon  the 
premises  by  any  person  whom  he  has  permitted 
to  occupy  the  premises  whereby  the  licence  may 
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be  lost.  The  assignee  is  responsible  for  the  acts 
done  by  his  tenant.  The  case  of  Bryant  v.  Han- 
cock (78  L.  T.  Rep.  397  ;  81  L.  T.  Rep.  96 ;  (1898) 
1  Q.  B.  716 ;  (1899)  A.  C.  442),  upon  which  the 
learned  judge  relied  in  the  court  below,  is  clearly 
distinguishable  from  the  present  case.  In  that 
case  the  covenant  was  that  the  lessee  would  not 
"  wilfully  door  suffer  any  act" ;  and  the  decision 
simply  turned  upon  the  use  of  the  word  "  wil- 
fully. The  covenant  in  the  present  case  is  wider 
in  its  terms,  and  is  not  qualified  by  the  word 
"  wilfully."  In  thiB  case  the  intention  of  the 
parties  to  be  gathered  from  all  the  provisions  of 
the  lease  clearly  is  that  the  licence  is  to  be  pro- 
tected from  danger  through  any  act  of  the  person 
who  may  be  carrying  on  the  business  on  the 
demised  premises.  The  contention  of  the  defen- 
dant amounts  to  this,  that  under  this  lease  a  sub- 
lessee may  commit  any  af  ts  which  endanger  the 
licence  and  the  lessor  bus  no  remedy.  Tbc 
defendant  is  the  assignee  of  the  lease,  and  he 
cannot  relieve  himself  from  liability  under  this 
covenant  by  saying  that  the  person  whom  he 
has  put  into  possession  of  the  premises  has  done 
the  act  which  caused  the  loss  of  the  licence. 

R.  AT.  Bray,  K.C.  and  F.  Rut*ell  for  the  respon- 
dent.—The  judgment  of  the  learned  judge  was 
right.  The  question  is  whether  this  covenant  ia 
an  absolute  or  qualified  covenant.  It  is  clearly  a 
qualified  covenant,  and  is  within  the  decision  in 
Bryant  v.  Hancock  (ubitup.)  It  is  true  that  in  that 
case  the  covenant  was  more  qualified  than  the  cove- 
nant in  the  present  case ;  but  still  this  covenant  is 
qualified,  for  it  is  not  a  covenant  that  no  act  shall 
be  done,  but  only  that  the  lessee  will  not  permit 
or  suffer  an  act  to  te  done.  The  lessee  covenants 
for  himself  and  his  assigns  that  he  will  not  do 
any  act  by  which  the  licence  will  be  lost ;  then, 
that  he  will  not  suffer  any  such  act  to  be  done, 
and  those  words  do  not  mean  that  he  covenants 
that  no  act  shall  be  done.   The  leasee  does  not 

{termit  or  Buffer  an  act  to  be  done  merely  becanse 
lis  8 ablei see  does  the  act.  A  lessee  is  not 
responsible  for  the  acts  of  his  sublessee  unless 
he  has  expressly  so  covenanted.  The  Licensing 
Act  1872  (35  &  36  Vict.  c.  94)  contains,  in  sect  17, 
provisions  whereby  any  licensed  person  who 
"  suffers  "  any  gaming  to  be  carried  on  upon  the 
premises,  or  "  suffers  "  his  house  to  be  opened  or 
kept  or  used  in  contravention  of  16  Si  17  Vict, 
c.  119,  is  made  liable  to  a  penalty.  Under  that  Act 
it  bos  been  held  that  where  gaming  is  carried  on 
with  the  knowledge  of  the  servant  of  the  licensee, 
but  without  the  knowledge  of  the  licensee  himself, 
the  licensee  does  "  Buffer  "  gaming  to  be  carried 
on,  because  the  prohibition  is  absolute,  and  the 
licensee  is  responsible  for  the  acts  of  his  servant : 

Bond  v.  Svant,  59  L.  T.  Rep.  411 ;  21  Q.  B.  Div. 

249; 

Botlty  v.  Davit*,  33  L.  T.  Rep.  528 ;  1  Q.  B.  Div. 
84. 

There  is  a  great  distinction  between  acts  done  by 
a  servant  and  acts  done  by  an  underleases.  A 
man  may  well  be  said  to  permit  or  suffer  to  be 
done  the  acts  which  bis  servant  does,  but  not  the 
acts  of  his  underlessee.  By  merely  putting  a 
tenant  in  possession  of  premises  the  landlord 
cannot  properly  be  said  to  permit  or  suffer  the 
acts  which  bis  tenant  does : 

Bryant  v.  Hancock  (tibi  tup.). 

In  Toleman  v.  Portbury  (22  L.  T.  Rap.  33; 
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L  Rep.  5  Q.  B.  288)  it  was  held  that  a  leasee  had 
not  broken  a  covenant  not  to  "  permit "  a  sale  by 
auction  upon  the  premises  because  his  sublessee 
had  permitted  an  auction.  There  can  be  no  dis- 
tinction between  the  words  "permit"  and 
"  suffer,"  and  that  decision  is  ab»olutely  in  point. 

English  Harrison,  K.C.  replied. 

Collins,  M  R  — This  is  an  appeil  from  the 
judgment  of  Kennedy,  J.  upon  the  construction 
of  a  covenant  contained  in  a  lease,  the  action 
having  been  brought  to  recover  damages  for 
breach  of  covenant.  The  lease  in  question  was  a 
lease  of  a  public-house.  This  action  was  brought 
by  the  lessor  against  the  assignee  of  the  lease  for 
breach  of  a  covenant  in  these  terms :  ''  And  will 
use  the  said  preruUes  as  a  public-house  or  beer- 
bouse  only,  and  will  carry  on  or  suffer  on  the  said 

f remises,  or  any  part  thereof,  no  other  trade, 
usiness,  or  manufacture  during  the  said  term, 
without  the  previous  consent  in  writing  of  the 
lessor,  and  will  not  do  or  permit  to  be  done  on  the 
aaid  premises,  or  any  part  thereof,  any  act  or  thing 
which  may  be  a  nuisance  or  annoyance  to  the 
lessor  or  adjoining  occupiers,  or  use  the  said  pro- 
misee for  any  immoral  purpose   .   .   .  and 
particularly  will  not  do  or  suffer  to  be  done  on  the 
said  premises  or  any  part  thereof  any  act  whereby 
the  licences  necessary  for  using  the  said  messuage 
and  premises  as  an  inn,  beerhouse,  or  public-house 
with  billiards,  as  now  used,  may  be  forfeited  or 
indorsed  or  the  renewal  withheld,  and  will  at  all 
times  take  proper  legal  steps  and  proceedings  and 
endeavour  to  procure  a  renewal  of  the  necessary 
licences  for  so  using  the  same."   The  defendant, 
Wing  the  assignee  of  the  term,  sublet  to  another 
person  and,  during  the  tenure  of  the  sublessee, 
an  offence  against  the  Licensing  Acts  was  com- 
mitted by  the  serving  of  intoxicating  liquor  to  a 
person  who  was  drunk,  and  thereupon  the  renewal 
of  the  licence  was  refused  at  the  next  annual 
general  licensing  meeting.    Upon  those  facts  the 
lessor  has  brought  this  action  for  damages  for 
breach  of  the  covenant.   Kennedy,  J.  has  held 
that,  having  regard  to  the  terms  of  the  covenant 
and  the  particular  act  which  was  alleged  to  be  a 
breach  of  the  covenant,  there  was  not  shown  to 
have  been  a  breach  of  the  covenant.   The  learned 
judge  held  that,  the  assignee  having  let  the  pre- 
misee  to  another  person,  there  was  not  any  con- 
nection of  agency  between  him  and  the  sub- 
lessee, bat  that  the  sublessee  was  an  independent 
tenant,  and  was  in  no  sense  the  agent  of  the 
asignee,  and  that  therefore,  even  if  the  sublessee 
had  suffered  to  be  done  an  act  which  wa»a  breach 
of  the  licensing  laws  and  endangered  the  licence, 
that  act  was  not  the  act  of  the  assignee;  and  that 
unless  it  could  be  shown  that,  under  the  terms  of 
this  covenant,  the  assignee  either  did  or  suffered 
to  be  done  on  the  premises  the  act  in  question, 
which  caused  the  licence  to  be  lost,  he  is  not  liable 
under  the  covenant.   It  is  now  contended  that 
that  decision  was  wrong.   Both  the  appellant  and 
the  respondent  rely  upon  a  decision  of  this  court 
in  a  case  which  went  to  the  House  of  Lords— 
Bryant  v.  Hancock  (78  L.  T.  Rep.  397  ;  81  L.  T. 
Rep.  96;  (1898)  1  Q.  B.  716;  (1899)  A.  C.  4i2). 
That  case  was  to  a  large  extent  the  basis  of  the 
decision  of  Kennedy,  J.,  but  the  appellant  relies 
upon  it  as  an  authority  in  his  favour.  It  is  always, 
in  my  opinion,  dangerous  to  try  to  construe  one 
ovenant  by  reference  to  a  decision  upon  another 


covenant.    But  when  I  com)  to  consider  the 
decision  in  Bryant  r.  Hancock  (ubi  sup.),  I  think 
that  it  does  not  touch  this  cass  at  all.    In  that 
case  there  was  a  covenant,  the  first  part  of  whioh 
was  unquestionably  absolute,  and  was  held  by  the 
court  to  ba  absolute.    Another  part  of  the 
covenant   was   qualified    by  the  introduction 
of  the  word  "  wilfully,"  and,  prima  facie,  the 
matter  whioh  had  to  ba  done  "  wilfully  "  in  order 
to  constitute  a  breach  of  covenant  might  really 
cover  the  exrlisr  pirt  of  the  covenant,  and,  if 
there  bad  not  been  the  qualification  of  "  wilfully  " 
introduced,  the  act  complained  of  might  have 
come  within  either  pirt  of  the  covenant.  The 
difficulty  in  the  case  was  to  detarmtue  whether 
the  act  oomplained  of  ought  to  be  taken  to  come 
within  the  first  part  of  the  covenant,  whioh  wai 
wide  enough  to  indole  it,  and  was  not  in  any 
way  qualified;  but  the  court  held  that,  in  view  of 
the  fact  that  the  covenant  was  divided  into  two 
paragraphs,  and  that  what  apparently  might  be 
the  same  matter  might  be  within  the  terms  of 
both  paragraphs,  in  order  to  give  elf  act  to  the 
qualification  the  application  of  the  qualified  part 
must  be  limited  to  a  special  class  of  off  jnc9  or 
breach  of  which  the  act  complained  of  must  be 
taken  to  be  one.    That  is  why  great  stress  was 
laid  in  that  case  upon  the  word  "  wilfully."  in  order 
to  see  whether  an  act  which  might  fall  within  the 
first  or  unqualified  part  of  the  covenant  ought  in 
that  particular  case  to  be  held  to  come  within  the 
qualified  part  only  so  as  to  give  a  fair  meaning  to 
both  parts  of  the  covenant.   Therefore  stress  was 
laid  upon  the  fact  that  the  covenant  was  intended 
to  be  in  part  qualified.   That  explanation  of  that 
case  shows,  I  think,  that  it  cannot  have  any 
special  bearing  upon  the  present  case.    It  has 
boon  contended  that,  stress  having  bean  laid  upon 
the  word  "  wilfully  "  in  Bryant  v.  Hancock  (ubi 
tup.),  the  decision  would  have  been  different  but 
for  the  use  of  that  word,  and  that  as  that  word 
does  not  occur  in  the  present  case,  the  lessee  in 
this  case  must  be  held  liable  for  breach  of  the 
covenant.   I  think,  however,  that  the  presence  or 
absence  of  that  word  is  really  immaterial  in  the 
case  of  this  particular  covenant.    If,  in  the 
present  case,  the  assignee  instead  of  letting  the 
premises  to  a  subtenant  had  put  in  a  manager, 
then  it  seems  to  me  that  he  would  have  come 
within  the  terms  of  the  covenant.   The  assignee 
would  then  have  substituted  another  person  for 
himself,  and  be  could  not  have  avoided  liability 
by  saying  that,  although  that  other  person  bad 
done  or  suffered  to  be  done  the  act  oomplained  of, 
he  was  not  responsible.   He  would  then  have 
placed  his  alter  ego  in  the  premises,  and  must  have 
taken  the  risk  of  that  person  not  conforming  to 
the  terms  of  the  covenant.   He  has  not,  however, 
done  that,  but  has  sublet  the  premises.  There 
was  not,  therefore,  that  connection  between  him 
and  the  delinquent,  and  the  offence  was  not  his 
offence ;  and  he  cannot  be  made  liable  under  the 
terms  of  the  covenant  unless  he  has  done  or 
Buffered  to  be  done  on  the  premises  an  act  of  the 
nature  described  in  the  covenant   In  my  opinion 
that  is  prima,  facte  the  meaning  of  the  words 
'*  do  or  suffer  to  be  done."   The  word  "  suffer  " 
involves  some  action  or  abstention  from  action  on 
the  part  of  the  particular  person  who  is  siid  to 
suffer  a  thing  to  be  done  although  he  doe*  not  do 
it  himself.   I  think  that  the  question  also  rests 
upon  authority.  In  the  case  of  Toleman  v.  Port- 
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bury  (22  L.  T.  Rep.  33 ;  L.  Rep.  5  Q.  B.  288), 
which  has  been  cited  as  a  decision  upon  the 
point,  a  leases  covenanted  not  to  permit  an 
auction  to  take  place  upon  the  premises ;  he 
sublet  the  premises  to  a  person  who  held  an 
auction  upon  the  premises;  thereupon  proceed- 
ings to  enforce  a  forfeiture  were  taken  against 
the  lessee  upon  the  ground  that  he  had  permitted 
an  auction  to  be  held  upon  the  premises.  The 
defence,  which  was  held  to  be  good  by  a  large 
majority  of  the  judges,  was  that  it  was  not  the  act 
of  t  he  lessee  when  the  sublessee  caused  an  auction 
to  be  held  upon  the  premises,  and  that  the  act  of 
the  sublessee  was  not  the  act  of  the  lessee ;  that 
the  sublessee  was  not  the  agent  of  the  lessee, 
and  that  therefore  the  auction  held  by  the  sub- 
lessee was  not  an  auction  permitted  by  the  lessee. 
It  seems  to  me  that  the  same  reasoning  applies 
in  the  present  case,  and  that  the  act  of 
the  sub-tenant  in  permitting  the  act  to  be 
done  was  not  the  act  of  the  assignee.  Upon 
these  grounds  I  am  of  opinion  that  the  decision 
of  Kennedy,  J.  was  right,  and  that  this  appeal 
fails. 

Rombe,  L.J.— I  am  of  the  same  opinion.  I 
will  first  deal  with  the  suggestion  made  on  behalf 
of  the'  appellant  that  he  is  entitled  to  succeed 
because  there  has  been  a  breach  of  the  covenant 
that  the  premises  shall  be  used  as  a  beerhouse  or 
public-house  only.  Now,  to  my  mind  it  is  clear 
that  that  covenant  is  not  an  absolute  covenanton 
the  part  of  the  lessee  that  the  public-house  shall 
always  during  the  continuance  of  the  term 
remain  lioensed,  or  a  covenant  by  which  the 
lessee  takes  upon  himself  the  obligation  that  the 
lioence  shall  not  be  forfeited  and  shall  always  be 
renewed.  Take,  for  example,  the  case  where, 
through  no  fault  of  the  lessee  and  through  no 
breach  of  the  covenant,  but  for  other  reasons — 
as,  for  instance,  because  there  are  too  many 
public-houses  in  the  neighbourhood— the  lioence 
is  not  renewed,  and  thereby  damage  is  caused  to 
the  lessor.  Could  it  be  said  that  under  t'ais 
covenant  the  lessee  would  be  liable  for  that 
damage  ?  To  my  mind  it  is  clear  that  that  could 
not  be  said.  The  covenant  is  clearly  aimed  at  the 
use  of  the  premises  during  the  term  as  a  public- 
house  only,  and  not  for  the  purpose  of  any  other 
trade  or  business.  In  my  opinion,  there  would 
not  be  any  breach  of  the  covenant  by  the  lessee 
remaining  in  the  premises  without  doing  more 
after  it  turned  out  that  the  licence  would  not  be 
renewed.  That  point,  however,  has  not  been 
raised  or  dealt  with  in  the  action.  Even  if  it  had 
been,  and  if  there  had  been  a  breach  of  that  cove- 
nant, it  appears  to  me  that  there  would  not  have 
been  any  damage  resulting  to  the  plaintiff,  because 
the  continuance  to  reside  in  the  premises  after 
the  licence  had  been  lost  would  not  make  the 
lessee  liable  for  loss  accruing  through  the  non- 
renewal of  the  licence.  Therefore  it  is  clear  that 
the  appellant's  case  cannot  succeed  upon  that 
ground.  Now  I  will  pass  on  to  the  main  point 
mthiH  appeal,  which  is  whether  there  has  been  a 
breach  by  the  assignee  of  the  covenant  not  to  do 
or  suffer  to  be  done  on  the  premises  any  act 
whereby  the  licence  may  be  forfeited  or  indorsed, 
or  the  renewal  thereof  withheld.  It  is  to 
be  observed  with  regard  to  this  covenant 
that  it  certainly  is  not  an  absolute  covenant 
that  no  such  act  shall  be  committed;  it  is  a 
limited  covenant  which  is  limited  in  two  ways. 
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In  the  first  place,  it  iB  limited  as  a  covenant  on 
behalf  of  the  lessee,  his  executors,  administrators, 
or  assigns.  I  will  pause  here  to  consider  this  firHt 
limitation.  The  word  "assigns"  has  a  clear, 
definite  legal  meaning,  and  it  does  not  include 
underlessees.  I  do  not  know  of  any  benevolent 
rule  of  construction  to  be  applied  to  covenants  in 
leases  which  will  justify  the  court  in  giving  to  the 
word  "  assigns  "  a  more  extended  meaning  bo  as 
to  include  underlessees.  Certainly  that  cannot 
be  done  unless  there  is  something  in  the  lease 
which  renders  it  necessary  to  do  so.  In  the 
present  case  it  is  clear  that  the  meaning  of  the 
word  "assigns"  ought  not  to  be  extended,  for  this 
reason,  among  others,  that  the  lease  contemplates 
underletting.  The  only  provision  in  the  lease 
with  reference  to  underletting  is  that  it  shall  not 
bejeffected  without  the  consent  in  writing  of  the 
lessor ;  but  it  is  also  provided  that  that  consent 
shall  not  be  unreasonably  withheld  in  the  case  of  a 
responsible  tenant.  Underletting  is  naturally 
contemplated  in  this  lease,  because  otherwise  a 
public-house  like  this  cannot  be  carried  on.  It  is 
not,  as  a  rule,  carried  on  by  the  lessee,  but  by  an 
undertenant.  Therefore  in  this  case  it  is  clear 
that  it  would  be  impossible  to  Bay  that  the  word 
"  assigns  "  in  this  covenant  includes  underlessees. 
It  is  also  clear  that  this  covenant  is  limited  in 
another  respect.  The  covenant  is  not,  on  behalf 
of  the  assigns,  that  such  an  act  Bhall  not  be  done  ; 
it  is  only  a  covenant  that  the  executors,  admini- 
strators, or  assigns  will  not  do  or  suffer  to  be 
done  such  an  act  upon  the  premises.  A  man  may 
do  an  act  himself  or  by  his  agent  or  servant ; 
but  he  certainly  cannot  do  it  by  an  undertenant 
unless  he  has  authorised  the  undertenant  to  da 
it.  It  cannot  be  suggested  that  in  thiB  case  th© 
undertenant  was  authorised  to  do  the  act  com- 

Elained  of  and  that  therefore  there  has  been  a> 
reach  of  the  covenant.  The  act  which  the  defen- 
dant is  said  to  have  Buffered  to  be  done  upon  the 
premises  was  that  the  undertenant,  by  his  ser- 
vant, permitted  a  drunken  man  to  be  served.  Did 
the  defendant  "  suffer  "  that  act  to  be  done.  It 
seems  to  me  that,  looking  at  the  circumstances, 
he  clearly  did  not  "  Buffer  "  that  act  to  be  done. 
That  being  so,  the  plaintiff  cannot  succeed  on 
that  part  of  the  covenant.  It  only  remains  for 
me  to  make  a  few  observations  with  respect 
to  the  last  point  taken  on  behalf  of  the  appellant. 
It  was  said  that  the  undertenant  was  let  into 
possession  without  the  consent  of  the  lessor,  but 
that  was  really  neither  alleged  nor  proved.  Even 
if  it  had  been,  the  underlessee  would  still  have 
been  the  underlessee.  It  could  not  be  said  that, 
even  if  there  was  a  breach  of  covenant  by  not 
obtaining  the  consent  of  the  lessor,  that  fact 
turned  the  underlessee  into  an  agent  or  Bervant. 
Nor,  as  Kennedy,  J.  held,  could  it  be  said  that 
there  was  any  estoppel  which  prevented  the 
defendant  from  saying  that  as  a  matter  of  fact 
this  man  was  an  undertenant  and  was  not  his 
manager,  servant,  or  agent.  This  last  point  in  no 
way  assists  the  appellant.  I  agree  that  the  judg- 
ment of  Kennedy,  J.  was  right,  and  that  this 
appeal  must  be  dismissed. 

Mathew,  L.J. — 1  am  of  the  same  opinion.  I 
agree  that  the  appellant  cannot  rely  upon  that 
part  of  the  covenant  which  prohibits  the  use  of  the 
premises  for  any  other  purpose  than  that  of  & 
public-house.  The  covenant,  when  it  is  examined, 
goes  on  to  point  out  what  is  the  meaning  of  that 
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prohibition,  because  the  obligation  is  not  to  carry 
on  any  other  trade  on  the  premises.  It  cannot  be 
said  in  this  case  that  some  other  trade  has  been 
carried  on  upon  the  premises  because  the  house, 
as  a  consequence  of  the  loss  of  the  licence,  has 
lost  any  diameter  except  that  of  a  dwelling-house. 
The  next  point  raised  was  that  there  was  some- 
thing in  the  nature  of  an  estoppel  because  the 
plaintiff  hud  no  knowledge  of  the  underlease,  and 
the  undertenant  was  in  truth  only  a  manager,  the 
house  being  a  tied  honse.  But  it  clearly  appeared 
that  there  was  a  properly  created  undertenancy, 
and  that  the  person  who  was  let  into  possession 
was  not  put  into  the  premises  as  a  manager  for 
the  defendant.  There  is  no  ground,  therefore,  for 
saying  that  this  case  differed  from  a  casein  which 
the  consent  of  the  lessor  to  an  underlease  had 
been  given.  How  can  it  be  said,  when  an  under- 
tenancy was  created,  that  the  defendant  suffered 
to  be  done  the  act  of  the  undertenant?  The 
effect  of  the  underletting  was  that  the  complete 
control  of  the  premises  passed  into  the  hands  of 
the  undertenant,  and  it  must  have  been  known, 
when  the  underletting  of  the  premises  was  con- 
templated in  the  lease,  that  the  underlessen  would 
have  no  power  to  supervise  what  was  done  upon 
the  premises  by  the  undertenant.  If  the  consent 
of  the  lessor  was  obtained,  it  seems  to  me  that  it 
might  just  as  well  be  said  that  the  lessor  suffered 
the  act  to  be  done  as  that  the  lessee  suffered  it  to 
l>e  done.  The  judgment  of  the  learned  judge  was 
right,  and  this  appeal  must  be  dismissed. 

Appeal  dismissed. 

Solicitors  for  the  appellant,  Fearee  and  Row$e. 

Solicitors  for  the  respondent,  Beaumont,  Son, 
and  Rigden. 


HIGH  COURT  OF  JUSTICE. 

KING'S  BENCH  DIVISION. 
Friday,  April  15. 
(Before  Lord  Alvbestone,  C.J.,  Wills  and 
Kennedy,  JJ.) 

POLLEY  V.  FOEDHAM.  (a) 

Action  against  justice — Issue  of  distress  warrant 
— Limitation  of  action — Time  of  conviction  or 
distress— Public  Authorities  Protection  Act  1893 
(56  <fc  57  Vict.  c.  61),  i.  1. 
In  February  the  defendant,  who  was  a  magistrate, 
convicted  the  plaintiff  of  an  alleged  offence  against 
the  Vaccination  Acts,  and  in  April  the  plaintiff 
having  failed  to  pay  the  fine  inflicted  the 
defendant  issued  a  warrant  of  distress,  which 
was  executed  against  the  plaintiffs  goods. 
In  an  action  for  illegal  distress  . 
Held,  that  the  limitation  imposed  by  sect.  1  of  the 
Public  Authorities  Protection  Act  1893  ran  from 
the  date  of  the  issue  of  the  warrant  of  distress 
and  not  from  the  date  of  the  conviction. 
Appeal  from  His  Honour  Judge  Smyly,  sitting 
at  the  Shoreditch  County  Court. 

The  plaintiff  was  on  the  11th  Feb.  1903  con- 
victed by  Mr.  Fordbam,  a  metropolitan  magis- 
trate, for  neglecting  to  have  two  of  his  children 
vaccinated,  and  was  fined  12.  and  16*.  costs  in 
each  case. 

The  plaintiff  having  failed  to  pay  the  fines, 
(a)  Exported  ty  W.  us  U.  tlKhUSRr,  Ewj.,  lUrniloc-at-Law. 


FORDHAM.  [K.B.  DlV. 


Mr.  Fordham,  on  the  11th  April  1903,  issued  a 
warrant  of  distress  against  the  plaintiff's  goods. 

On  the  17th  April  1903  a  distress  was  put  in 
on  the  plaintiff'Bjpremisee,  and  was  paid  out  by 
the  plaintiff  under  protest  on  the  29th  April. 

On  the  8th  July  1903  a  divisional  court  made 
an  order  absolute  quashing  the  convictions  against 
the  plaintiff  on  the  ground  that,  the  children  being 
eighteen  months  of  age,  the  plaintiff  had  been 
improperly  convicted. 

On  the  26th  Aug.  1903  the  plaintiff  issued  his 
summons  in  the  County  Court  against  Mr. 
Fordbam,  claiming  damages  for  illegal  distress. 

It  was  contended,  on  behalf  of  the  defendant, 
that  the  action  was  out  of  time,  and  that  the 
defendant  was  protected  by  the  Public  Authorities 
Protection  Aot  1893. 

The  learned  County  Court  judge  held  that  the 
plaintiffs  action  was  barred  by  sect.  1,  sub- 
sect,  (a),  of  that  Act,  as  the  injury  was  suffered  by 
the  plaintiff  from  the  conviction  on  the  11th  Feb., 
more  than  six  months  before  action  brought,  and 
he  entered  judgment  for  the  defendant 

The  plaintiff  appealed. 

By  the  Justices  Protection  Act  1843  (21  &  22 
Vict.  c.  xliv  ),  s.  3 : 

And  be  it  enacted,  that  where  a  conviction  or  order 
shall  be  made  by  one  or  more  jastioe  or  jnstioes  of  the 
peace  and  a  warrant  of  distress  or  of  commitment  shall 
be  granted  thereon  by  some  other  justice  of  the  peace 
bond  fide  and  without  oolluaion  no  action  shall  bo 
brought  against  the  juatioe  who  eo  granted  each  warrant 
by  reason  of  any  defect  in  such  conviction  or  order 
or  for  any  want  of  jurisdiction  in  the  justice  or  justices 
who  made  the  same,  bnt  the  action  (if  any)  shall  be 
brought  against  the  justice  or  juetioe*  who  made  such 
oonviotioa  or  order. 

Kingsbury  for  the  appellant. — The  conviction 
and  the  distress  were  separate  acts.  The  learned 
County  Court  judge  held  that  they  were  abso- 
lutely connected,  and  that  they  were  bound  to 
date  from  the  conviction.    He  referred  to 

Justices  Protection  Aot  18(6  (21  &  22  Vict. 
0.  xliv.),  as.  2  and  3. 
The  conviction  stands  by  itself,  and  the  distress  is 
not  a  necessary  consequence  of  that  conviction. 
We  could  not  proceed  for  the  distress  until  the 
conviction  was  quashed,  that  is  clear  from  sect.  2 
of  the  Justices  Protection  Act  1848.  The  action 
iB  brought,  and  the  time  runs  from  the  wrong 
done,  whic  h  is  the  putting  in  of  the  distress. 
He  also  referred  to 

Sect*.  C  and  8  of  the  Juatioes  Protection  Aot 
1848; 

Carey  v.  Bermondsey  Borough  Council,  67  J.  P. 
447  i 

Brittain  v.  Kinnaird,  1  Brod.  &  Bing.  432;  21 
B.  B.  680. 

Robertson  for  the  respondent. — The  whole  point 
is  simply  whether  these  t  wo  things,  the  conviction 
and  the  distress  warrant,  were  separate  or  the 
same ;  that  is  to  say,  whether  the  distress  warrant 
dates  back  to  the  date  of  the  conviction  for  the 
purpose  of  the  limitation.  In  other  words, 
whether  the  distress  warrant  can  be  regarded  as 
a  separate  act  or  merely  an  aggravation  of 
damages,  and  whether  the  magistrate,  having 
issued  his  conviction,  did  anything  else  so  as  to 
take  the  case  out  of  the  Statute  of  Limitations. 
The  conviction  states  "  and  in  default  of  payment 
it  is  adjudged  that  the  sums  due  under  this 
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adjudication  be  levied  by  distress  and  sale  of  tbe 
defendant's  goods."  That  is  to  say.  as  far  as 
tbe  oonviction  goes  it  provides  for  distress,  and, 
having  convicted  in  that  form,  the  magistrate, 
as  far  as  an  action  against  him  is  concerned,  baa 
done  everything  for  which  he  is  liable  in  an 
action.  The  mere  fact  that  later  on  a  distress 
warrant  is  ministerially  issued  by  him  makes  no 
difference.  Sect.  3  of  the  Justices  Protection 
Act  1848  is  in  my  favour,  and  it  shows  that, 
where  there  are  two  justices  concerned,  the  one 
who  convicts  and  tbe  other  who  issues  tbe  distress 
warrant,  the  action  is  brought  against  tbe  justice 
who  convicts.  Sect.  13  of  that  Act  regards  the 
levying  of  tbe  distress  as  part  of  tbe  damages 
ana  not  as  the  substantive  cause  of  action  against 
the  justice.  Here,  too,  the  levying  of  the  distress 
ought  to  be  treated  as  part  of  the  damages 
which  can  be  recovered  by  an  action  on  the  con- 
viction, ard  not  as  a  substantive  or  separate 


Lord  Alvebstone,  C.J. — I  express  no  opinion 
as  to  whether  this  action  can  be  maintained]  or  as 
to  whether  there  is  a  defence  to  it.  The  only 
point  before  us  is  whether  the  County  Court 
judge  was  right  in  applying  this  Statute  of 
Limitations  to  this  alleged  right  of  action,  so  as 
to  bar  tbe  proceedings,  and  whether  in  fact  be 
has  rightly  declined  to  entertain  the  action  upon 
the  ground  of  the  lapse  of  six  months.  I  think 
we  have  only  got  to  construe  for  this  purpose 
nub-sect,  (a)  of  sect.  1  of  the  Public  Authorities 
Protection  Act  1893,  which  was  a  new  enactment 
with  a  statutory  limitation,  and  must  be  con- 
strued  strictly.  That  says :  "  Where  after  the 
commencement  of  this  Act  any  action,  prosecu- 
tion, or  other  proceeding  is  commenced  in  tbe 
United  Kingdom  against  any  person  for  any  act 
done  in  pusuance  or  execution,  or  intended 
execution  of  any  Act  of  Parliament,  or  of  any 
public  duty  or  authority,  or  in  respect  of  any 
alleged  neglect  or  default  in  the  execution  of  any 
such  act.  duty,  or  authority,  tbo  following  pro- 
visions shall  have  effect :  (a)  The  action,  prosecu- 
tion, or  proceeding  shall  not  lie  or  be  instituted 
unless  it  is  commenced  within  six  months  next 
after  tbe  act,  neglect,  or  default  complained  of." 
The  act  complained  of  here  was  not  tbe  con- 
▼lotion.  The  aot  complained  of  here  was  tbe 
trespass  to  the  plaintiff's  premises  by  the  levy, 
ing  of  the  distress.  So  far  as  it  has  any  bearing 
on  tbe  case,  sect.  3  of  tbe  Justices  Protection  Act 
1848  does  not  seem  to  me  to  have  anything  to 
do  with  the  question  of  time.  Sect.  3  is  for  tbe 
purpose  of  protecting  a  justice  who  ha*  issued 
a  warrant  upon  a  conviction  which  was  apparently 
legal,  and  then  subsequently  it  turns  out  that  he 
ought  not  to  have  issued  that  warrant,  and  then 
an  action  is  brought  against  the  justice  who  made 
the  original  order.  In  this  case  I  think  where 
tbe  action  is  for  trespass  and  there  is  a  plea  of 
justification  under  a  distress  warrant,  it  requires 
the  usual  strict  enactment  with  regard  to  a  statu- 
tory limitation  to  say  that  that  period  is  to  run 
not  from  tbe  date  of  tbe  real  cause  of  action,  the 
entry,  but  from  some  time  date  anterior,  which  is 
supposed  to  give  the  authority  for  the  proceeding 
under  which  tbe  entry  was  made.  It  may  be  tbat 
there  are  enactments  to  which  Mr.  Robertson  has 
referred,  which  enable  you  to  chim  as  damages 
if  jou  have  got  a  cause  of  action  matters  o  f 
aggravation  in  respect  of  subsequent  acta  done. 


That  is  quite  possible,  but  I  am  unable  myself  to 
see  any  statute  which  enables  us  to  say  that  the 
right  of  action  for  wrongful  entry  baa  been  taken 
away  because  brought  too  late  if  the  action  is 
commenced  within  six  months  of  tbe  act  which 
is  alleged  to  te  wrong.  I  think  if  it  was  intended 
to  ante- date  the  period  of  limitation  to  an  earlier 
date,  the»e  must  be  clear  and  distinct  language 
to  that  effect.  Whatever  may  be  tbe  result  of 
this  action  when  it  cornea  to  be  heard,  I  think  tbe 
case  must  go  back  to  tbe  County  Court  judge  to 
eutertain. 

Wills,  J.— I  am  very  clearly  of  the  same 
opinion.  It  seems  to  me  the  act  complained  of  is 
the  distress,  and  nothing  else.  No  Bucb  thing 
was  ever  heard  of  ss  an  action  for  making  an 
order  against  a  person  without  jurisdiction.  If 
tbe  order  is  not  followed  by  consequences  against 
the  individual  it  comei  to  nothing.  One  used  to 
be  in  former  days  very  familiar  indeed  with 
matters  of  this  kind.  I  do  not  know  how  many 
declarations  I  have  drawn  in  my  old  pleading 
days  for  levies  of  one  sort  and  another  — 
complaints  that  people  had  been  distrained 
upon  against  whom  there  was  no  right  of  distress 
or  to  enforce  consequences  of  a  similar  nature,  but 
such  actions  were  always  actions  of  trespass,  and 
nothing  else.  The  complaint  used  to  be  tbat  tbe 
defendant  had  wiongfully  entered  the  house  or 
premises  of  the  plaintiff  and  bad  done  so  and 
so.  Then  any  question  which  arose  about  the 
warrant,  the  conviction,  or  order  on  which  the 
erroneous  proceadings  by  way  of  distress  and 
entry  were  founded  was  rai>ed  on  a  defence 
setting  op  that  it  was  justified  because  of  the 
warrant  and  the  conviction  or  order  on  which  the 
warrant  was  founded.  But  the  action  itself  was 
not  for  erroneous  exercise  of  jurisdiction,  but  wis 
for  tusking  a  distress  and  breaking  and  entering 
a  man's  premises  where  there  was  no  right  to  do 

iSO- 

Keknedy.  J.— 1 1 


Appeal  allowed. 

Solicitors:  H.  T.  NichoUo  i ;  Solicitor  to  the 
Treasury. 


April  18  and  19. 
(Before  Channell,  J.) 
Smyth  (app.)  r.  Stbettos  (resp.).  (a) 

Hevenue— Income  tax— Matter  at  school— Provi. 
dent  fund  scheme — Additional  allowance — Al- 
lowance to  go  to  fund — Incom*  Tax  Act  1842  (5 
£  6  Vict.  c.  '3o),  i.  146,  sched.  E. 

Under  a  provident  fund  tcheme  at  D.  College  the 
following  increases  of  salaries  came  into  opera- 
tion :  (a)  Assistant  maiter$  having  not  less 
than  five,  but  lest  than  fifteen  years'  service,  an 
increase  of  5  per  cent. ;  (b)  those  hating  fifteen 
years'  and  over.  7\  per  cent.;  (r)  a' further 
addition  equal  to  those  turns  subject  to  certain 
conditions. 

The  whole  of  these  increases  were  not  to  be  paid  1o 
the  masters,  but  were  to  be  accumulated  at  com- 
pound interest  to  form  the  .  fund. 

The  conditions  above  referred  to  were  that  masters 
of  less  than  ten  years'  service  who  resigned  or 
ceased  to  belong  to  the  college  from  any  other 
cause  than  ill  health  were  to  be  entitled  to  increase 

i»)  Ovpert*!  t>r  W.  dr  B  Birbcst,  Esq.,  8kfrl*t«r-4i-L»w. 
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(a)  and  the  accumulations  thereof,  but  not  to 
increase  (c) ;  if  the  master  retired  from  ill-health, 
the  governors  in  addition  to  (a)  might  grant 
him  (c) ;  and  in  the  event  of  death  both  (a)  and 
(e)  were  to  be  paid  to  his  legal  representative. 
Masters  of  over  ten  years'  service  were  to  receive 
on  retirement  before  the  age  of  sixty  the  total 
sum  due  under  (a)  or  (6)  and  (c)  with  accumula- 
tions, and  in  the  case  of  death  the  same  was  to 
be  paid  to  his  legal  representative.  Masters 
removed  for  misconduct  or,  having  been  guilty  of 
misconduct,  allowed  to  resign  were  not  entitled 
to  (c). 

Held,  that  these  increases  of  salary  were  sums 
really  added  to  the  salary,  and  were  assessable  to 
income  tax  under  sect.  146,  sched.  E,  of  the 
Income  Tax  Act  1842. 

Cash  stated  by  the  Income  Tax  Commissioners 
for  the  division  of  East  Brixton. 

The  respondent,  one  of  the  assistant  masters 
of  Dulwich  College,  appealed  against  an  assess- 
ment made  upon  him  under  sched.  E  of  the 
Income  Tax  Acts  in  the  sum  of  38oi.  in  respect 
of  his  emoluments  as  assistant  master  received 
from  the  governors  of  Dulwich  College  for  the 
year  ended  the  5th  April  1901,  on  the  ground 
that  the  assessment  included  352.  not  liable  to 
taxation,  being  the  amount  placed  to  his  credit 
by  the  governors  under  the  provident  fund  scheme 
for  the  year  1900. 

The  material  parts  of  the  scheme  in  question 
were  as  follows  :— 

As  to  the  present  assistant  masters : 

1.  That  the  following'  increase  of  salaries  shall  be 
granted  from  the  date  on  whioh  the  scheme  comes  into 
operation,  subject  to  the  conditions  hereinafter  men- 
tioned :  (a)  Assistant  masters  having  not  Igbh  than 
five  years'  but  less  than  fifteen  years'  service,  an 
increase  of  5  per  cent,  j  (b)  assistant  masters  having  not 
less  than  fifteen  year*'  service  and  over,  an  increase  of 
7}  per  oent. ;  (c)  a  further  addition,  equal  in  amount  to 
the  above  sums,  shall  be  granted  from  the  tame  date  to 
the  assistant  masters  alluded  to  in  (a)  sad  (b),  suoh 
addition  being,  however,  subject  to  the  conditions  pro- 
vided by  par.  5 ;  (d)  assistant  masters  not  having;  fifteen 
years'  service  shall,  on  reaching  that  period,  be  eligible 
for  the  Increase  sanctioned  by  (b)  and  (c) ;  {«)  in  the 
oase  of  the  few  present  assistant  masters  of  advanced 
age,  it  shall  bs  open  to  the  governor  to  grant  the 
maximum  increase  allnded  to  in  (6)  and  (r). 

As  to  future  assistant  masters  : 

2.  That  future  assistant  masters  shall  in  like  manner, 
on  attaining  five  years'  servioe  from  the  date  of  their 
appointment,  be  entitled  to  the  increase  of  o  per  oent.  as 
in  clause  1  (a),  and  to  the  additional  increase  of  5  psr 
cent,  as  in  olauae  1  (c),  but  shall  not  be  entitled  to  any 
further  increase. 

As  to  all  assistant  masters  ■ 

3.  That  all  assistant  masters  shall  be  required  to 
become  members  of  the  fund  tit  the  expiration  of  five 
y  ears  from  the  date  of  their  respective  appointments. 

4.  That  the  whole  of  the  above  increases  of  salary 
shall  not  be  paid  to  the  masters,  bnt  shall  bs  retained 
by  the  governors  and  accumulated  at  compound  Interest 
for  the  purpose  of  forming  tho  said  provident  fund,  bnt 
subject  to  the  provisions  hereinafter  contained. 

5.  That  assistant  masters  having  less  than  ten  years' 
servioe  who  may  resign  their  appointments,  or  from  any 
other  cause  than  ill-health  cease  to  belong  to  the  college, 
shall'  be  entitled  to  receive  the  total  increase  sanctioned 
•by  (a)  and  the  accumulations  thereof ,  bnt  shall  not  receive 
the  additional  increase  sanctioned  by  (c)  or  the  accumula- 
tions thereof.  In  the  event  of  any  such  assistant 
master  retiring  from  ill-health,  the  governors,  in  addition 


to  the  increase  sanctioned  by  (a),  may  grant  him  the 
further  5  per  oent  sanctioned  by  (c),  and  the  accumula- 
tion'* thereof.  In  the  event  of  death  of  any  suoh  assis. 
tant  master  whilst  in  the  service  of  tho  oollege.  the 
5  psr  cent  doe  by  (e)  as  well  ss  under  (a),  with  the 
f,  shall  be  paid  to  his  legal  repre- 


t».  That  assistant  masters  who  shall  have  served  ten 
years  or  upwards,  and  who  may  retire  before  the  age  of 
sixty  from  any  other  cause  than  misconduct,  shall 
receive  the  total  sum  due  to  them  respectively  under 
(a)  or  (f'S  and  (c).  and  the  accumulations  theruof.  In  the 
event  of  death  before  the  age  of  sixty  whilst  in  the 
servioe  of  the  college,  the  full  amount  credited  the 
assistant  master  in  the  fund  books  shall  be  paid  to  bis 
legal  representative. 

7.  That  assistant  masters  who  shall  at  any  time  be 
removed  for  misconduct,  or  having  been  guilty  of  mis- 
conduct may  be  allowed  to  re«ign — suoh  misconduct 
being  certified  to  by  the  master  of  the  oollege — shall  not 
receive  the  additional  increase  sanctioned  by  (c)  or  the 


The  appellant  contended  (1)  that  he  had  no 
actual  enjoyment  of  the  sum  of  35L,  it  being  in 
the  nature  of  a  bonus  at  the  end  of  bis  career  as 
a  master  at  the  college,  and  that  he  could  not 
raise  any  money  on  the  sum  ;  (2)  that  with 
respect  to  a  moiety  of  the  sum  it  was  uncertain 
whether  it  would  ever  be  received,  as  under 
paragraph  (e)  of  the  scheme  power  was  reserved 
by  the  governors  to  refuse  such  part  of  the  grant 
— in  other  words,  that  the  moiety  was  contingent, 
not  vested  in  character,  and  therefore  could  not 
be  described  as  income  in  any  way. 

It  was  also  argued  that  the  sums  credited 
under  the  scheme  did  not  form  the  subject  of 


were  legally  recoverable. 

In  support  of  the  assessment  the  Crown  sur- 
veyor quoted  the  charging  words  under  sched.  E 
of  the  Income  Tax  Act  1842,  s.  146,  whereby  all 
emoluments  "  accruing  by  reason  of  such  offices  " 
are  made  liable  to  assessment,  and  contended 
that  the  whole  amount  credited  was  practically 
an  addition  to  the  annual  income,  performing  the 
function  of  a  payment  to  a  superannuation  fund, 
and  thus  relieving  the  appellant  from  the  neces- 
sity of  making  similar  provision  out  of  the  salary 
actually  paid  to  him  during  the  year  in  question ; 
that  the  possibility  of  forfeiture  was  too  remote 
to  affect  the  question,  and  that  the  scheme  did 
not  comply  with  the  conditions  laid  down  for 
deduction  in  the  way  of  life  insurance  premiums 
by  sect.  54  of  16  &  17  Vict  c.  34,  as  amended. 

The  commissioners  were  of  opinion  that  the 
sum  of  352.  was  not  liable  to  taxation,  and  reduced 
the  assessment  accordingly  from  3852.  to  3501. 

The  Solicitor-Oeneral  (Sir  E.  Carson,  K.C.) 
and  S.  A.  T.  Rowlatt  for  the  appellant 

Dandfcioerfa,  K.C.  and  Ellis  J.  Griffith  for  the 
respondent. 

April  19.  —  Chan nell,  J.  — This  case  was 
argued  before  me  yesterday,  and  I  think  it  better 
for  me  to  give  judgment  in  it  whilst  the  matter  in 
fresh  in  my  mind,  though  I  cannot  say  that  I  am 
altogether  satisfied  with  the  decision  that  I  am 
about  to  come  to.  It  seems  to  me  to  depend 
upon  this  :  There  is  a  scheme  established  by  the 
governors  of  Dulwich  College,  and  the  question  is 
whether  the  true  effect  of  that  scheme  is  to 
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increase  the  salaries  of  the  assistant  masters,  im- 
posing at  the  same  time  an  obligation  upon  them 
to  deal  with  a  portion  of  the  increased  salaries  in 
a  certain  way,  or  whether  the  true  effect  of  the 
achenie.  when  you  look  at  the  substance  of  it,  is 
not  really  to  increase  the  salaries,  but  to  give  to  the 
masters  upon  their  ceasing  to  hold  the  position  of 
assistant  masters  gratuities  or  allowances.  I  do 
not  use  the  word  "  gratuities  "  in  the  sense  that 
there  is  no  consideration  for  it,  because  the  ser- 
vices of  the  masters  during  the  time  that  they 
serve,  after  the  arrangement  is  made,  are  no 
doubt  consideration  for  it,  but  retiring  bonuses, 
or  something  of  that  kind,  when  they  cease.  If 
that  is  the  true  effect  of  the  scheme,  then  I  do  not 
think  it  becomes  salary  for  the  purposes  of  taxation, 
and,  on  the  whole,  I  agree  with  what  Mr.  Danck- 
werts  says,  that  you  must  look  at  the  substance 
of  it  and  not  the  words.  But,  at  the  same  time, 
I  do  not  say  that  you  must  disregard  the  words, 
because  the  fact  is,  as  I  think  it  is  in  this  case, 
that  the  objects  of  the  scheme  could  have  been 
carried  out  in  two  different  ways.  It  could  have 
been  done  either  by  increasing  the  salaries  and 
saying :  "  If  we  increase  your  salaries  you  must 
devote  a  certain  portion  of  them  to  certain  pur- 
poses," or  it  could  have  been  carried  out  by 
giving  them  retiring  bonuses.  Then,  if  you  are 
Jeft  in  doubt  as  to  which  of  those  two  ways  the 
governing  body  hare  in  fact  carried  it  out,  I 
do  not  think  you  can  do  otherwise  than  look 
at  the  words  they  use,  to  see  if  they  really 
understood  the  words  that  they  were  using. 
Now,  in  this  case  this  scheme  deals  with  two 
different  percentages  of  5  per  cent,  each ;  there  is 
another  of  7 J  per  cent,  which  does  not  apply  to 
this  particular  master,  but  stands  on  precisely 
the  same  footing  as  the  first  6  per  cent,  that  we 
have  to  deal  with  and  we  may  leave  that  out. 
There  are  two  percentages  of  5  per  cent,  under 
clause  (in  and  clause  (c)  in  the  first  section  of  the 
scheme.  They  are  substantially  different  in  my 
opinion.  They  both  come  under  the  same  words 
as  to  tbe  increase  of  salary,  and  each  party  is 
entitled  to  draw  an  argument,  and  each  party  has 
drawn  an  argument  from  the  fact  that  they  are 
lumped  together.  The  Solicitor. General  and  Mr. 
Rowlatt  say  that  (a)  is  quite  clearly  in  their  favour, 
and  therefore  that  I  must  come  to  the  conclusion 
that  the  entirety  is  an  increase  of  salary.  On  the 
other  hand,  Mr.  Danckwerts  sajs  that  <c)  is  quite 
clearly  in  his  favour,  and  it  is  not  a  sum  which 
the  assistant  masters  ever  get  at  all  except  as  a 
matter  of  discretion  and  bounty,  and  that  there- 
fore I  must  take  it  as  that  is  heaped  together 
with  it,  that  neither  («)  nor  (c)  are  increases  of 
Balary.  That  prevents  me  from  getting  much 
benefit  from  either  argument ;  they  must  be  Bet- 
off  against  one  another,  and  one  has  to  look  at 
what  the  real  substance  of  the  thing  is.  In  this 
case  I  have  to  deal  with  a  decision  which  certainly 
is  very  much  in  point,  and  that  is  the  decision  of 
Btll  v.  Oribble  and  Hudson  v.  Gribble  (88  L.  T. 
Rep.  180;  (1903)  1  K.  B.  517).  That  establishes, 
if  authority  were  wanted  (I  think  for  the  main 
proposition  authority  clearly  existed  before)  that 
a  sum  recoverable  by  way  of  salary  or  wages  is 
not  the  less  salary  or  wages  taxable  because  for 
some  reason  or  other  the  person  who  receives  it 
has  not  got  the  full  right  to  apply  it  just  as  he 
likes.  The  fact  that  income  which  is  income  but 
which  has  even  by  operation  of  some  statute  to 


be  devoted  compulsorily  to  some  purpose  or 
another  doeB  not  prevent  it  being  income.  That 
is  decided,  of  course,  by  one  of  the  various  Mersey 
Docks  cases — namely,  Merit u  Dock*  v.  Lucat 
(49  L.  T.  Rep.  781 ;  8  Ap.  Cas.  891).  But  this 
case  of  Bell  v.  Gribble  goes  a  little  further.  There 
is  the  case  dealt  with  by  Mathew,  L.J. :  "  Suppose 
in  the  case  of  a  marriage  settlement  a  man  agrees 
to  set  apart  out  of  his  salary  at  his  office  so  much 
every  year  by  way  of  investment.  According  to 
Mr.  Asquith's  argument  that  would  not  be 
income,  but  really  it  is  clear  in  each  of  the  cases 
I  have  mentioned  the  payment  is  purely  volun- 
tary, and  is  of  the  same  character  as  a  payment 
made  by  a  thrifty  man  who  out  of  his  salary 
reserves  so  much  every  year  for  old  age  or  for 
contingencies."  Now,  the  case  is  quite  clear 
where  a  man  has  a  salary  from  his  office, 
which  is  what  the  Lord  Justice  puts,  and  by 
agreement  with  somebody  else,  I  presume  his 
father-in-law,  has  bound  himself  to  set  apart  a 
certain  portion  of  that  salary  year  by  year,  and 
save  it  and  invest  it  for  the  benefit  of  his  wife  and 
children.  That  case  is  quite  clear;  it  still  is 
income,  although  he  has  contracted  with  somebody 
else  to  employ  it  in  a  particular  way,  and  to  save 
it ;  but  the  decision  in  Bell  v.  Gribble  and  Kud$on 
v.  Gribble  goes  beyond  that,  because  it  applies 
the  Bame  rule  to 


a  case  where  the  money  comes 
from  the  person  with  whom  the  contract  is  made 
to  apply  it  in  a  particular  way.     In  Bell  v. 
Gribble  it  was  a  case  of  an  Act  of  Parliament 
of  tbe  city  of  Manchester  enabling  them  to 
establish  this  provident  fund  for  their  servants, 
but  it  was  dealt  with  as  a  case  of  contract, 
and  was  a  case  of  contract,  of  course;  the 
statute  was  merely  the  authority  of  the  cor- 
poration  to  contract,  and  the  servants  who  became 
servants,  and  who  need  not  have  become  servants, 
were  dealt  with  as  contracting  with  the  corpora- 
tion upon  those  terms.   It  is  an  extension  of  the 
illustration  Mathew,  L.J.  was  giving,  because 
there  is  a  substantial  difference  between  a  stiov 
placed  out  of  the  disposal  of  the  person  who  is 
being  dealt  with  as  having  got  the  enjoyment  of 
it,  if  it  is  placed  out  of  bis  disposal  by  a  contract 
with  the  person  from  whom  he  gets  it.   There  is 
a  distinction  between  that  and  his  getting  it  from 
one  source  and  contracting  with  another  person 
to  deal  with  it  in  a  certain  manner.    I  think  it  is 
a  substantial  difference.    I  may  illustrate  it  by 
what  I  think  is  a  pretty  well  known  illustration 
relating  to  a  technical  subject,  though  not  of  use 
beyond  an  illustration,  and  that  is  the  law  in 
reference  to  bills  of  sale.  If  a  borrower  is  getting 
from  a  lender  an  advance  on  a  bill  of  sale  it  is 
legitimate  to  treat  the  entire  sum  purporting  to 
be  advanced  as  now  advanced  notwithstanding 
that  there  are  some  deductions  made  from  that 
sum  for  the  purpose  of  paying  sums  which  the 
borrower  is  by  some  other  existing  independent 
obligation  liable  to  pay,  such  as  to  doduct  sums 
payable  for  rent,  and  so  on.   Those  may  be  pro- 
perly treated,  as  I  understand  the  law,  as  patt 
of  the  advance,  and  the  advance  may  be  stated  as 
an  advance  of  the  entire  sum,  notwithstanding  a 
a  portion  of  it  is  detained  by  the  lender  for  the 
purpose  of  paying  the  sum  due  on  an  existing 
obligation  of  the  borrower  for  his  rent  or  for 
other  matters.    But  if  a  sum  is  detained  by  tbe 
lender  from  the  borrower  for  some  agreed  bonus 
or  for  something  that  there  is  no  obligation  of 
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the  borrower  to  pay  other  than  the  obligation 
created  by/  the  contract  that  is  being  made 
between  the  parties  at  the  time,  then  you  may 
not  state  the  entire  amount  to  be  an  advance 
made  at  the  time.  That  illustrates  what  I 
mean — that  there  is  a  substantial  difference 
between  a  sum  being  detained  by  the  person 
who  would  otherwise  pay  it,  by  reason  of  a 
right  to  detain  it  that  is  created  as  part  of  the 
same  contract  which  he  is  carrying  out,  and  to 
that  extent,  therefore,  it  seems  to  me  that  the 
decision  in  Bell  v.  Gribble  and  Hudson  v.  Gribhle 
goes  beyond  what  the  previous  cases  and  the 
illustration  of  Mathew,  L.J.  has  established. 
But  it  is  binding,  and  it  seems  to  me  that  it 
creates  a  difficulty  in  my  saying  that  the  governing 
body  here  did  not  mean  as  to  both  of  these  sums 
really  to  increase  the  salary,  and  to  increase  the 
salary  with  a  view  of  enabling  the  assistant 
masters,  without  losing  money,  to  take  part 
in  this  provident  fund,  and  not  only  enabling 
them  to  do  it,  but  binding  them  to  do  it. 
In  Bell  v.  Gribble  the  servants  were  bound  to 
make  those  payments  or  to  allow  those  deduc- 
tions as  part  of  the  terms  of  their  service,  just 
as  here  this  becomes  part  of  the  engagement 
of  these  assistant  masters  from  the  time  that  it 
came  into  operation,  and  whether  they  are  pre- 
vious masters  or  newly-appointed  masters  really 
makes  no  difference  for  the  purpose.  I  think, 
under  the  circumstances,  that  I  am  bound  to  hold 
that  this  scheme  really  meant  what  it  said ;  that 
it  did  mean  to  increase  the  salaries,  and  to  pro- 
vide  that  as  to  one  portion  of  the  increase  the 
assistant  master  should  have  it  in  any  event.  All 
the  clauses  show  that  as  to  the  first  5  per  cent, 
the  masters  were  to  have  it,  or  their  representa- 
tives were  to  have  it  if  they  died,  and  they  were 
even  to  have  it  if  they  left  by  reason  of  some 
misconduct,  and  they  were  to  have  it  not  year  by 
year,  but  when  they  left,  and  with  compound 
interest.  The  scheme  has  been  criticised  by  some- 
body in  reference  to  the  grammar  of  clause  -4,  and, 
I  think,  criticised  with  some  grounds  ;  it  also  may 
be  criticised  on  the  ground  that  it  does  not  state 
at  what  rate  of  interest  this  compound  interest 
was  to  be,  nor  does  it  state  for  anybody  who  had 
to  assess  the  compound  interest  what  he  would 
want  to  know  what  was  done  as  to  rests, 
whether  it  was  to  be  annual  or  half-yearly,  or  how 
the  compound  interest  was  to  be  calculated.  It 
is  not  absolutely  complete  if  is  to  be  criticised, 
but  that  does  not  make  any  difference  for  the 
purpose  that  I  have  to  consider.  In  reference  to 
the  first  5  per  cent.,  it  seems  to  me  that  it  must 
have  been  meant  to  be  that  which  it  is  said  to  be, 
viz.,  an  increase  of  salary  payable  at  a  future 
date,  and  when  payable,  payable  with  compound 
interest;  and  theiefore  I  do  not  think  the  case 
would  have  been  arguable  if  that  provision  stood 
alone.  It  does  not  stand  alone.  The  next  one, 
if  it  stood  alone,  would  certainly  be  very  arguable. 
I  am  not  quite  clear  about  it  now,  but  it  seems  to 
me  that  being  put  as  it  is  with  the  other  sum 
which  is  clearly  salary,  and  being  in  express  and 
clear  words  need,  not  by  ignorant  people,  not- 
withstanding what  I  have  said  as  to  their 
grammar  and  other  things,  but  by  people — 
namely,  the  governors  and  masters  of  this 
college — who  must  be  considered  to  understand 
quite  well  what  they  say,  stated  distinctly  to  be 
salary,  and  it  seems  to  me  not  by  any  means 
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necessary  to  prevent  it  being  salary,  because 
there  is  a  binding  obligation.    As  to  this  sum  (c), 
it  is  to  be  left  in  the  nanda  of  the  governors  of 
the  college  upon  certain  specific  terms  which 
are  that  the  masters  are  not  to  have  it  in  every 
possible  event,  for  they  are  not  to  have  it  if 
they  do  not  serve  for  ten  years  unless  their  non- 
service  for  as  much  as  ten  years  depends  on  the 
case  of  ill-health ;  and  then  in  the  case  of  ill- 
health  it  is  discretionary  with  the  governors  to 
give  it.    So  in  that  case,  if  they  have  served  for 
less  than  ten  years,  they  do  not  get  this  sum  (c) 
as  of  right,  and  also  if  they  are  removed  for  mis- 
conduct or  have  resigned  to  avoid  being  removed 
for  misconduct,  they  do  not  receive  that  sum,  but 
that  sum  in  those  cases,  if  it  is  not  given  to  them, 
goes  into  a  general  fund  which  the  governors  are 
to  distribute  to  exceptional  and  special  cases 
requiring  and  deserving  assistance.  Therefore 
each  man  when  he  pays  down,  if  you  may  call  it 
paying  down,  or  when  he  has  deducted  from  what 
otherwise  would  be  bis  salary  the  sum  <  e),  when  he 
is  paying  over  or  submitting  to  the  deduction  of  t  bat 
sum,  he  is  paying  it  in  the  nature  of  a  premium 
in  respect  of  advantages  which  he  is  probably  to 
get,  advantages  secured  to  him  for  certain  in 
certain  events,  which  he  may  not  get  in  certain 
other  events,  but  he  is  also  purchasing  the  right 
to  have  or  to  ask  for  and  possibly  to  get  it  if  be 
happens  to  be  specially  unfortunate,  and  therefore 
in  that  sense,  the  sense  of  this  fund  "  specially 
deserving  "  he  has  a  possibility  of  getting  au 
additional  allowance  out  of  the  sums  which  other 
gentlemen  have  contributed.     Gentlemen  who 
have  served  for  five  years  and  therefore  come  into 
this  charge,  but  have  not  served  for  ten,  and  have 
gone  out  perhaps  to  some  better  appointment 
elsewhere,  will  have  paid  certain  sums  which  they 
will  not  get  back,  and  those  go  to  increase  the 
fund,  and  each  person  who  subscribes  to  the  fund 
has  a  chance  of  getting  a  portion  of  those  funds. 
The  result  is  it  is  like  a  premium  paid  down 
for  an  insurance  iu  certain  events,  a  sum  paid 
for  advantages  which  you  may  or  uiay  not  get,  or 
get  to  t<  greater  or  lesser  extent.     It  is  exactly 
like  the  case  of  a  person  being  obliged  to  insure 
his  life ;  that  would  not  prevent  the  sum  being 
salary.    Iu  one  sense  it  is  a  hard  case  on  these 
assistant  masters.   It  is  a  ground  of  complaint  (it 
is  not  for  me  to  say  if  it  is  legitimate  or  not  I 
against  the  income  tax  that  it  charges  in  the 
same  way  income  arising  from  a  man's  own  work 
and  exertions,  out  of  which  there  is  a  moral 
obligation  at  any  rate  to  put  something  by  for  his 
family  and  these  dependent  upon  him,  and  for 
his  old  age  and  chance  of  illness.   It  treats  that, 
for  the  purpose  of  taxation,  on  exactly  the  same 
footing  as  income  arising  from  capital,  which 
capital  remains  intact  and  is  there  tor  the  man 
in  his  old  age  or  his  children.    It  is  an  objection 
to  be  made  to  the  tax,  but  there  is  the  tax — it 
exists — and  considerations  of  that  sort,  it  seems 
to  me,  cannot  be  taken  into  account  in  consider- 
ing whether  a  particular  case  comes  within  the 
principles  of  the  taxation.   Of  course  the  Legis- 
lature has  done  something  for  persons  in  that 
position— it  is  a  very  little — but  something  in  the 
way  of  the  provision  that  exists  as  to  deducting 
the  premiums  on  life  assurances.     That  is  doue 
to  meet  the  grievance.    This  case  though  it  may 
possibly  come  within  the  mischief  which  that 
particular  provision  is  meant  to  meet,  does  not 


Smyth  (app.)  r.  Strbtton  (resp.). 


Digitized  by  Google 


760-Voi.  xc] 


THE  LAW  TIMES. 


[An*.  6,  1904. 


K  B.  Div.]  Smith  (app.)  v.  Dagxet  (reep.).  [KJJ.  Dit. 


come,  as  it  seems  to  me,  within  any  of  the  statu- 
tory relief  that  has  been  given.  Of  course  it  is 
not  a  life  assurance  within  the  meaning  of  that, 
nor  can  it  possibly  be  said,  and  it  is  not  argued 
by  Mr.  Danckwerts  in  an  argument  which  has 
assisted  me  very  much,  that  it  comes  within  the 
expresB  words  set  out  in  this  case  about  certain 
deductions  allowed  by  Act  of  Parliament  which 
was  one  of  the  thingsoonaideredtin  Bell  v.  Gribble. 
But  this  case  could  not  be  said  to  come  within 
that,  and  does  not  The  result  seem  a  to  me  to 
be  that  I  must  take  this  snm  as  a  sum  which 
really  has  been  added  to  the  salary  and  is  tax- 
able, and  it  is  not  the  less  added  to  the  salary 
because  there  has  been  a  binding  obligation 
created  between  the  assistant  masters  ana  the 
governors  of  the  schools  that  they  should  apply  it 
in  a  particular  way.     Judgment  yor  ^  Crown. 

Solicitors  :  Soliciior  of  Inland  Revenue  ;  Druces 
and  Attlee. 


April  18  and  19. 

(Before  Channell,  J.) 

Smith  (app.)  v.  Dauxet  (resp.L  (a) 

Revenue — Inhabited  house  duty — Unoccupied  fur. 
nished  home— Home  Tax  Act  1803  (43  Geo.  3, 
c.  161)— Home  Tax  Act  1808  (48  Geo.  3,  c.  55)— 
Home  Tax  Act  1825  (6  Geo.  4,  c.  7)— Home  Tax 
Act  1851  (14  &  15  Vict.  c.  36). 

The  tenant  of  a  dwelling-home  which  is  kept 
furnished,  although  during  the  year  of  assess- 
ment  it  has  not  been  med  for  the  purposes  of 
residence  and  no  one  ha*  dwelt  or  slept  therein, 
is  liable  to  inhabited  home  duty  under  the  Home 
Tax  Act  1851. 

Case  stated  by  Commissioners  for  the  General 
Purposes  of  the  Income  Tax  and  for  executing 
the  Acts  relating  to  inhabited  house  duties  for 
the  division  of  the  Isle  of  Wight. 

The  respondent  appealed  against  an  assessment 
to  inhabited  house  duty  made  on  the  sum  of 
1001.  at  2d.  in  the  pound  for  the  year  ended 
the  5th  April  1901  upon  the  annual  value  of 
a  certain  dwelling-house  Monging  to  him, 
situated  at  Lascombe-road,  Shanklin,  in  the  Isle 
of  Wight. 

It  was  admitted  by  the  appellant  on  behalf  of 
the  Crown  that  the  dwelling-house  in  question 
for  the  entire  year  ended  the  5th  April  1901, 
although  furnished,  bad  not  been  used  for  the 
purposes  of  residence,  and  that  no  one  bad  dwelt 
therein  or  slept  therein. 

The  premises  in  question,  with  a  garden 
attached,  are  held  by  the  respondent,  nnder  a 
lease  for  a  term  of  990  years  from  1865  or  there- 
abouts, at  an  annual  ground-rent  of  151. 

The  respondent  furnished  the  house  in  1877, 
and  it  was  furnished  during  the  year  of  assess- 
ment (1900-1),  and  still  remains  so  furnished. 

The  premises  were  furnished  by  the  respondent 
with  the  intention  primarily  of  using  them  for 
occasional  residence  as  a  country  residence  for 
himself  and  his  family,  and  up  to  the  year  1895 
he  resided  with  his  family  in  the  house  for  a  few 
weeks  in  most  years. 

In  the  year  1896  the  respondent  let  the  house 

(a)  Exported  by  W.  OS  B.  USBimttT,  Kiq.t  Barrljt«rn-L»w. 


as  a  furnished  residence  to  a  Mr.  Wardlaw,  whose 
tenancy  expired  in  1898. 

In  each  year  since  the  latter  year,  with  the 
exception  of  the  year  of  assessment  (1900-1),  the 
bouse  has  been  let  by  the  respondent  as  a  fur- 
nished house  for  a  few  weeks,  but  the  respondent 
or  his  family  have  only  resided  in  the  house  for 
about  a  month  in  1902. 

At  no  time  daring  the  year  of  assessment 
(1900-1)  was  the  house  let  or  actually  resided  in 
by  any  person  whomsoever,  nor  (except  as  herein- 
after appears)  was  any  caretaker  employed  to 
look  after  it  During  the  year  of  assessment  the 
house  was  only  used  by  the  respondent  for  keeping 
his  furniture  in.  The  furniture  was  not  packed 
away  and  the  carpets  were  kept  down,  and  the 
premises  were  ready  for  the  use  of  the  respondent 
or  any  pereon  to  whom  he  might  let  them  as  a 
famished  residence.  The  keys  were  kept  by  the 
respondent's  agent  at  Shanklin.  The  windows 
ana  doors  were  occasionally  opened  by  the  agent 
to  air  the  house.  A  gardener  has  always  been 
employed  by  the  respondent,  and  was  so  employed 
during  the  year  of  assessment  once  a  week,  or,  if 
necessary,  twice  a  week,  for  the  purpose  of 
attending  to  and  keeping  the  garden  referred  to 
above  in  order,  and  occasionally  some  of  the 
produce,  such  as  a  few  apples  and  pearB,  was 
during  the  year  of  assessment  and  is  now  sent  to 
the  respondent 

For  the  year  of  assessment  and  for  the 
previous  and  subsequent  years  the  income  tax 
schedule  A,  land  tax  and  poor  rates,  and  other 
rates  were  paid  by  the  respondent  in  respect  of 
the  house,  the  respondent  being  assessed  as  the 
occupier  thereof,  and  inhabited  house  duty  has 
also  been  paid  in  respect  of  the  premises  by  the 
respondent  for  all  the  above  years  except  the 
year  of  assessment  (1900-1),  the  respondent  being 
assessed  as  the  occupier  thereof. 

The  respondent  claimed  that  the  house  was  not 
chargeable  with  doty  as  an  inhabited  dwelling- 
house  within  the  meaning  of  the  Act  14  &,  15  Vict, 
o.  36,  inasmuch  as  it  was  not  inhabited,  dwelt  in.  or 
slept  in  at  any  time  during  the  period  in  question, 
and  that  there  was  no  statutory  enactment  or  legal 
decision  which  declares  that  an  uninhabited  house 
shall  be  deemed  an  inhabited  dwelling-house  if  it 
has  furniture  in  it  In  support  of  his  contention 
he  referred  to  the  case  ot  Ri!e>j  v.  Read  (4  Ex. 
Div.  100). 

The  surveyor  of  taxes  contended  that  the 
inhabited  house  duties  are  imposed  by  the  Act  14 
&  15  Vict  c.  36,  on  inhabited  dwelling-houses  of 
the  yearly  annual  value  of  201.  and  upwards,  and 
that  that  Act  kept  alive  the  various  powers,  pro- 
visions, rules,  regulations,  directions,  exemptions, 
forfeitures,  and  pains  contained  in  the  unrepealed 
sections  of  the  Acts  43  Geo.  3,  c.  161 ;  48 
Geo.  3,  c.  55;  57  Geo.  3.  c.  25;  5  Geo.  4, 
c.  44;  6  Geo.  4,  c.  7;  2  &  3  Will.  4,  c.  113 
and  3  &  4  Will.  4.  c.  39.  and  made  them  appiic- 
able  to  the  assessment  and  collection  ot  the 
inhabited  house  duties  as  folly  and  effectually  as 
if  they  were  re-enacted  therein ;  that  every  in- 
habited dwelling-house  is  required  by  law  to  be 
assessed,  and  that  the  house  assessed  in  this  case 
was  undoubtedly  a  dwelling-house,  and  that  it 
was  not  necessary  that  a  dwelling-house  should 
be  slept  in  or  dwelt  in  to  renJer  it  liable  to  assess- 
ment ;  that  in  view  of  6  Geo.  4,  c.  7,  ss.  2,  3.  a 
house  furnished  as  a  dwelling-house,  although  not 
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dwelt  in  for  any  particular  year  or  portion  of  a 
year,  could  not  be  taken  or  deemed  to  be  unoccu- 
pied and  not  liable  to  assessment,  and  that  the 
case  of  Riley  v.  Read  (*up.)  relied  on  by  the 
respondent  was  not  a  case  in  point  The  house 
referred  to  in  that  case  was  a  building,  the 
ground  floor  of  which  was  occupied  for  the  ordi- 
nary purposes  of  a  club,  and  the  upper  floors  as 
office*,  and  it  had  never  been  furnished  as  a 
dwelling-house  or  used  as  a  residence. 

In  further  support  of  his  contention  that  it  was 
not  necessary  that  the  house  should  be  slept  in  to 
render  it  liable  to  assessment  to  the  inhabited 
house  duties,  he  referred  to  57  Geo.  4,  c.  25,  as.  1, 
2,  and  5  Geo.  4,  c.  44,  s.  4,  by  virtue  of  which  it 
was  necessary  that,  before  exemption  could  be 
granted  in  respect  of  a  dwelling-house  used  solely 
for  trade  or  professional  purposes,  the  persons 
claiming  exemption  should  prove  residence  in  a 
taxable  dwelling-house  elsewhere,  and  that  this 
proof  was  required  until  the  Act  30  &  31  Vict, 
c.  90,  s.  25,  abolished  its  necessity,  some  sixteen 
years  after  the  present  Inhabited  House  Duty 
Act,  14  &  15  Vict.  c.  36. 

The  commissioners  were  of  opinion  that  the 
contention  of  the  surveyor  could  not  be  sustained. 
The  Acts  of  Parliament  referred  to  impose  a  tax 
on  inhabited  dwelling-houses  only,  and  the  ques- 
tion for  their  consideration  was  whether  this 
building  was  an  inhabited  house  within  the  mean- 
ing of  those  Acts,  though  uo  person  dwelt  therein, 
inhabited  it,  or  slept  thereon.  The  statutes  say 
that  what  is'taxable  is  an  "  inhabited  dwelling- 
house."  If  "  inhabitable  dwelling-houses  "  were 
the  thing  mentioned  no  difficulty  would  have 
arisen,  but  as  the  Acts  speak  not  of "  inhabitable 
dwelling-houses,"  but  of  "  inhabited  dwelling- 
house,"  they  were  of  opinion  they  were  bound  to 
put  a  construction  on  the  word  "  inhabited."  Was 
this  such  a  place,  sinoe  no  person  resided  on  or 
dwelt  therein  P  If  there  were  any  statute  defining 
the  expression  and  showing  that  the  term 
"  inhabited  "  was  meant  to  apply  to  such  a  case  as 
the  present,  or  if  there  were  any  authority  to 
show  that  the  expression  might  apply  to  a  mere 
constructive  occupation—in  other  words,  if  there 
were  an  Act  of  Parliament  or  decision  of  a  court 
of  law  which  showed  that  a  dwelling-house  might 
be  taxed  as  an  inhabited  dwelling-house  in  which 
no  person  slept,  dwelt,  or  resided,  though  fur- 
nished—they would  be  bound  by  such  Act  or 
decision,  but  in  the  absence  of  that  they  felt  they 
must  put  their  interpretation  on  the  words  of  the 
statute,  and  they  were  accordingly  of  the  opinion 
that  the  interpretation  of  "  inhabited "  is  "  to 
dwell,"  "to  live,"  "to  hold  as  dweller,"  "to 
occupy  for  all  purposes  of  life,"  or  "  occupied  by 
inhabitants,"  and  they  were  unable  to  interpret 
the  expression  in  any  other  mode. 

The  commissioners  therefore  disallowed  the 
assessment. 

The  8olicitor-Qeneral  (Sir  E.  Carson,  K.C.) 
and  S.  A.  T.  Rowlatt  for  the  appellant.— The 
mere  fact  that  no  one  has  dwelt  or  slept  in  this 
dwelling-house  during  the  year  of  assessment  or 
bad  used  it  for  the  purposes  of  residence  makes 
no  difference  and  it  is  liable  to  duty  under  the 
House  Tax  Acts.  It  was  an  occupied  house  for 
it  was  kept  furnished,  and  the  premises  were 
always  ready  for  the  use  of  the  respondent  or  for 
an  rone  to  whom  be  might  desire  to  let  it.  The 
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true  test  is  whether  the  house  is  occupied,  and  a 
furnished  house  is  an  occupied  house.  They 
referred  to 

Reg.  v.  St.  Pancrat  A»»tt»m*nt  Committee,  37  L.  T. 
Rep.  126;  2  Q.  B.  Div.  581. 

When  the  whole  scheme  of  the  House  Tax  Acts  is 
examined,  it  is  clear  that  the  liability  to  duty 
depends  upon  occupation  and  not  on  whether  the 
house  is  or  is  not  inhabited.   Throughout  the 
whole  of  the  Acta,  with  one  exception,  the  word 
used  is  "  occupier,"  and  the  exception  is  the  phrase 
"inhabitant  or  occupier."    By  sect.  10  of  the 
House  Tax  Act  1803  (43  Geo.  3,  c.  161)  it  is  pro- 
vided that  houses  occupied  at  the  time  of  assess- 
ment are  to  be  brought  into  charge  at  the  full 
yearly  rent  at  which  the  same  are  worth  to  be  let 
as  set  forth  in  the  two  schedules  to  that  statute. 
Those  two  schedules  are  repealed,  but  in  their 
place  are  those  attached  to  the  House  Tax 
Act  1808,  which  granted  new  duties  in  place 
of  those  in  the  old  Act.   In  sched.  B.,  which  is  a 
schedule  of  the  duties  made  payable  on  all  in- 
habited dwelling-bouses,  in  rule  1  of  the  rules  for 
charging  these  duties  it  is  stated :  "  The  said  last- 
mentioned  duties  to  be  charged  annually  on  the 
occupier  or  occupiers  for  the  time  being  of  every 
such  dwelling-house."   Again,  sect.  15  of  the  Act 
of  1803  provides  that  unoccupied  houses  are  to  be 
inserted  in  the  assessment,  and  the  occupier,  on 
coming  into  occupation,  is  to  give  notice,  other- 
wise he  is  to  be  charged  for  the  whole  year  instead 
of  from  the   end  of  the  preceding  quarter. 
Further,  houses    becoming   unoccupied  after 
assessment  are  to  be  charged  for  the  whole  year 
unless  notice  is  given.   In  order  that  the  liability 
to  duty  may  be  discharged  where  a  lease  has 
come  to  an  end  after  assessment,  there  are  three 
requisites  necessary — namely,  that  the  tenant 
must  quit,  that  the  tenancy  must  have  deter- 
mined, and  the  premises  must  be  wholly  unoccu- 
pied.  This  appears  from  rule  5  of  sched.  A  to 
the  Act  of  1808.  In  sched.  B  to  that  statute  there 
are  certain  exemptions,  and  case  5  relates  to  a 
house  left  in  the  care  or  charge  of  any  person  or 
servant  who  resides  therein  for  the  purpose  only 
of  taking  care  of  it,  but  it  was  pointed  out  in 
London  Library  v.  Carter  (62  L.  T.  Rep.  466  ; 
2  Tax  Cas.  594)  that  this  provision  only  applies  to 
an  empty  house.  The  provisions  of  sect.  15  of  the 
Act  of  1803  and  sched.  A,  rule  5,  to  the  Act  of 
1808  were  extended  by  sect.  2  of  the  House  Tax 
Act  1825  (6  Geo.  4,  c.  7),  where  relief  was  '^mnted 
on  houses  becoming  unoccupied  although  not  at 
the  expiration  of  the  occupier's  lease  or  demise, 
and  it  is  noticeable  that  the  words  there  used  are 
"  The  duty  thereon  shall  be  discharged   .    .  . 
for  the  particular  quarter  or  quarters  .    .  . 
during  which  it  shall  appear   .    .    .   such  house 
.   .   .   shall  have  continued  tor  each  entire 
quarter  wholly  empty  and  unoccupied."  The 
inhabited  house  duty  was  taken  off  by  the  House 
Tax  Act  1834  (4  &  5  Will.  4,  c.  19),  but  by  the 
House  Tax  Act  1851  (14  &.  15  Vict.  c.  36)  the 
powers  and  provisions  of  the  former  Acts  were 
to  be  again  in  force  except  as  therein  provided, 
and  it  is  under  this  Act  of  1851  that  the  present 
duties  are  payable.   When  all  these  statutes  are 
looked  at,  the  whole  question  is  one  of  occupation, 
and  they  clearly  show  that  if  you  occupy  you 
inhabit.    There  are  several  Acts  which  give 
exemptions  from  the  duty— namely,  the  House 


Smith  (app.)  v.  Daunst  (reap.). 


Digitized  by  Google 


762-Voi.  xc] 


THE  LAW  TIMES. 


[Aug.  6,  1904. 


K.B.  Div.]  Smith  (app.)  v.  Dacnkt  (resp.).  [K.B.  Dir. 


Tax  Act  1S17  (57  Geo.  3,  c.  25).  the  House  Tax  Act 
1S24  (5  Geo.  4,  c  44\  and  the  Customs  and  Inland 
Revenue  Act  1S7S  (41  A  42  Vict.  c.  15)— but, 
except,  perhaps,  in  the  case  of  the  caretaker,  there 
has  never  been  anj  suggestion  that  there  must 
be  habitation — i.e.,  in  order  to  make  the  house 
liable  for  duty.  There  have  been  several  cases  in 
Scotland  which  show  that  occupation  is  habita- 
tation.   They  referred  to 

Re  8cotti$h  Widou-t'  Fund  and  Life  A  Mura  nee 

Society,  12  Sc.  L  Rep.  275  ;  1  Tax  fas.  7  ; 
Re  Gla*you:  Coal  K t  hing*.  6  Kettie,  850;  16  So. 

L.  K«p.  457 :  1  Tax  Caa.  211 : 
Rf  Scottuh   IV<<f ci i «-**  Fund  and  Life  A**urance 

Society  (No.  2),  7  R«ttie,  491;  17  Sc.  L.  lie  p. 

314  ;  1  Tax  Caa.  245  ; 
Glasgow  Corporation  v.  Inlan>l  Revenue,  18  Sc. 

L.  Kop.  1. 

A.  T.  Lawrence  K.C.  and  C.  0.  Scott  for  the 
respondent.  —  This  honse  during  the  jear  of 
assessment  w«u  not  inhabited  in  any  sense  of  the 
word.  The  House  Tax  Acta  only  impose  doty  on 
inhabited  honses.  The  word  "  occupier,"'  we  admit, 
is  used  in  a  large  number  of  the  sections  of  the 
statutes,  bat  they  are  merely  what  may  be  called 
the  machinery  sections  nsed  for  the  purpose  of 
assessing  the  duties.  The  Crown  here  are  trying 
to  construe  the  machinery  of  the  Act  as  if  it 
were  the  charging  part  of  the  Act.  When  con- 
struing these  statutes  it  must  be  borne  in  mind 
that  two  duties  are  imposed  by  them — namely, 
the  window  tax  and  the  inhabited  house  duty. 
Window  tax  was  payable  in  respect  of  houses 
occupied,  and  that  is  why  the  words  "occupier" 
and  "  occupation  "  are  used  in  the  statutes.  In- 
habited house  duty  required  habitation  for  it  to 
attach  to  a  honse.  It  is  because  the  words 
"  occupier  "  and  "  occupation  "  are  used  in  these 
machinery  sections  that  much  confusion  has 
arisen.  Under  the  words  in  sect.  10  of  the  House 
Tax  Act  1803  yon  can  only  bring  inhabited 
houses  within  the  words  of  sched.  B  of  the  Act 
of  1*08.  In  order  to  make  a  bouse  liable  to 
inhabited  bouse  duty  it  must  have  been  slept  in 
during  the  year  for  which  it  is  assessed.  They 
referred  to 

Clifton  College  v.  Thompion,  74  L.  T.  R«p.  168 ; 

(1890)  1  Q.  B.  4H2: 
Riley  v.  Read,  4  Ex.  Div.  100  ; 
Lambton  v.  Kerr,  (1895)  2  Q.  B.  233. 

Even  although  it  may  have  been  slept  in  it  may 
not  be  liable  to  duty  as  in  the  case  of  the  exemp- 
tion  .1  in  sched.  B  of  the  Act  of  1808.  In  sect.  62 
of  the  Act  of  1803  the  words  are  "  every  dwelling- 
house  inhabited  or  not  inhabited,"  which  shows 
there  is  a  distinction  between  the  two,  and  dis- 
tinguishes the  houses  liable  to  the  window  tax 
and  those  liable  to  inhabited  house  duty.  Again, 
in  the  Act  of  1817  (57  Geo.  3,  c.  25)  the  two 
duties  are  distinguished,  for,  in  reciting  the  Act 
of  1808  (48  Geo.  3,  c.  55),  it  says :  "  Certain  duties 
were  granted  to  His  Majesty  npon  bouses, 
windows,  and  lights,  as  set  forth  in  the  schedule 
to  the  said  Act  annexed,  marked  A,  and  upon 
inhabited  houses,  as  set  forth  in  the  schedule  to 
the  said  Act  annexed,  marked  B."  There  the 
word  used  is  "  inhabited "  so  as  to  show  the 
difference  between  the  two  duties  charged.  That 
there  is  a  distinction  between  a  furnished  and  an 
occupied  bouse  appears  from  sect.  3  of  the  House 
Tax  Act  1825  (6  Geo.  4,  c.  7).    The  Scottish  cases 


that  have  been  cited  do  not  bind  this  court,  and 
do  not  correctly  state  what  is  the  law  in  England. 
Lord  Brampton's  judgment  in  Grant  v.  Langtton 
(82  L.  T.  Rep.  629;  (1900)  A.  C.  383)  overrules 
them,  certainly  so  far  aa  this  country  is  con- 
cerned. 

Rowlatt  in  reply. 

Ch ann ell,  J.— In  this  case  there  is  a  question 
of  some  nicety  arising  under  a  somewhat  peculiar 
fact.    There  is  a  house  which  during  the  year  of 
assessment  was  fully  furnished  and  ready  for 
occupation  as  a  dwelling-house,  but,  in  point  of 
fact,  during  the  year  nobody  slept  in  it  or  in- 
habited it  in  the  ordinary  sense  of  physically  in- 
habiting it  or  living  there.   It  was  a  house  in  the 
Isle  of  Wight  that  the  owner  had  been  in  the 
habit  of  visiting  from  time  to  time  with  his  family 
as  a  country  residence  and  also,  in  recent  years 
at  any  rate,  had  been  in  the  habit  of  letting  fur- 
nished to  other  people  to  occupy  in  a  similar  way. 
but  when  he  was  not  there  in  residence  and  had 
not  let  it  be  did  not  leave  any  servant  or  care- 
taker of  any  kind  living  in  the  house.  There 
was  a  house-agent  close  by  who  had  the  key  of 
it,  and  he  showed  people  over  the  house,  if  neces- 
sary, and  he  occasionally  sent  in  someone  to  open 
the  windows  and  air  the  place,  and  so  on.  But 
at  no  time  during  the  actual  year  of  assessment 
was  the  house  lived  in  in  the  ordinary  way.  It 
was  ready  for  use  as  a  dwelling-house  and  ready 
for  habitation,  but  it  was  not  in  point  of  fact 
inhabited.   At  the  same  time  it  was  occupied, 
because  leaving  the  furniture  there  is  for  ordinary 
purposes,  oertainly  including  in  particular  the 
purpose  of  rating  to  the  poor  late,  occupation. 
It  is  a  certain  amount  of  use  of  the  honse,  and  I 
do  not  think  it  is  questioned  that  what  happened 
in  this  case  would  amount  to  occupation,  although 
it  is  said,  and  certainly  in  the  ordinary  use  of  tne 
word  rightly  said,  it  was  not  in  fact  inhabited. 
Under  these  circumstances  is  the  inhabited  house 
duty  payable  ?   The  duty  is  imposed  in  respect  of 
inhabited  houses  not  of  habitable  houses.  That 
much  is,  of  course,  quite  clear.   It  was  so  in 
reference  to  the  old  Acts,  and  it  is  so  in  express 
terms  in  reference  to  the  Act  which  really  is  the 
one  which  one  has  to  consider — namely,  the  Act 
of  14  «&15  Vict.  o.  36  (1851) — which  reim  posed  the 
inhabited  house  duty  which  bad  been  an  existing 
tax,  and  which  had  been  taken  off  some  few  years 
before.    When  this  Act  was  passed,  the  window 
tax,  which  was  a  tax  which  existed  for  a  great 
number  of  years,  was  taken  off,  and  the  inhabited 
house  duty  was  restored,  probably  with  variations 
as  regards  amount  or  anything  of  that  sort,  which 
does  not  concern  me  here.   There  was  the  tax  im- 
posed upon  inhabited  dwelling-houses  by  the  first 
section,  and  by  the  second  section  all  the  powers, 
provisions,  rules  and   regulations,  directions, 
exemptions,  fines,  forfeitures,  pains  and  penalties 
contained  in  any  of  the  prior  Acts  with  reference 
to  the  duties  on  inhabited  houses  were  to  be  en- 
forced in  reference  to  the  duties  as  reim  posed. 
When  you  come  to  look  at  those  various  pro- 
visions, it  is  quite  clear  that  in  all  the  provisions 
in  reference  to  the  mode  of  charging  the  duty  in 
reference  to  the  period  during  the  year  of  assess- 
ment for  which  relief  from  the  duty  was  to  be 
granted  the  word  that  occurs  is  "  occupied  "  and 
not  "  inhabited,"  and  it  appears  as  if  the  Legis- 
lature were  treating  the  two  words  as  meaning 
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the  same  thing.  Unless  joa  can  say  either  that 
"  inhabited  "  means  "  occupied  "  or  that  "  occu- 
pied "  means  "  inhabited  "  you  will  get  into  diffi- 
culties in  some  one  or  other  of  the  sections 
throughout  the  Act.  There  is  a  substantial 
difficulty  to  see  how  the  thing  is  to  be  worked 
out.  Before  going  to  the  clauses  of  the  Act  it 
seems  to  me  as  well  just  to  refer  to  the  dicta 
upon  the  subject — I  think  they  are  only  dicta — 
to  which  I  have  been  referred.  In  Sootland  it  has 
been  stated  in  two  or  three  eases,  and  particularly 
emphatically  and  clearly  in  one  case — GUitgow 
Corporation  v.  Inland  Revenue  (18  Sc.  L.  Rep.  1 ) 
— that  "  habitation  "  in  this  section  is  the  same 
thing  as  "occupation."  The  Lord  President 
at  page  3  of  the  Scottish  Law  Reporter  in 
the  year  1880  in  the  number  the  case  is  reported 
in,  says:  "It  is  needless  to  say  at  this  time 
of  day  that  an  inhabited  house  does  not  mean 
a  place  of  residence — 'that  habitation  in  the 
sense  of  the  statute  may  consist  of  any  kind 
of  occupation  of  a  house  or  building.  If  it 
be  not  unoccupied — that  is  to  say,  without  any 
use  made  of  it  at  all — then  it  is  an  unoccupied 
house  within  the  meaning  of  the  Act,  and,  being 
occupied,  it  is  also  within  the  meaning  of  the 
statute  an  inhabited  house."  If  that  passage 
correctly  states  the  law  in  England  as  well  as  in 
Scotland — and  there  is  no  reason  why  it  should 
be  different,  because  this  statute  and  the  tax 
extends  to  Great  Britain,  and  it  is  given  in 
Scotland  on  the  same  terms  as  it  is  given  in 
England— the  present  case  seemB  to  me  to  be 
quite  clear.  It  is  said,  however,  that  there  are 
dicta  in  England  to  the  contrary,  and  the  prin- 
cipal one,  and  probably  the  latest  one,  and 
one  which  certainly  I  should  be  inclined  to 
follow  if  I  were  clear  that  it  applied  to  the 
present  case,  is  a  statement  by  Wright,  J.  in  the 
case  of  Clifton  College  v.  Thompson  in  1896  (74 
L.  T.  Rep.  168 ;  (1896)  1  Q.  B.  432).  There  was 
a  question  of  a  master's  house  and  some  other 
buildings  in  reference  to  Clifton  College,  and  in 
dealing  with  one  question  the  learned  judge  said : 
"  That  being  so,  the  only  ground  on  which  the 
Crown  could  succeed  would  oe  that  the  college  is 
assessable  for  the  remainder  of  the  premises  as 
being  a  dwelling-bouse,  or  as  including  some 
other  dwelling-house  to  which  the  rest  is  attached 
and  occupied  with  that  dwelling-house.  But  the 
premises  which  I  have  just  mentioned" — I  think 
ne  is  referring  to  the  chapel,  library,  sanatorium, 
gymnasium,  racquet  courts,  fives  courts,  swim- 
ming hatha,  museum,  and  so  forth — "do  not 
appear  to  me  to  be  capable  of  being  treated  as 
inhabited  dwelling-houses  at  all.  Boys  do  not 
dwell  in  or  inhabit  any  class-room  or  gymnasium, 
or  any  of  these  other  places ;  they  neither  dwell 
there  or  inhabit  there,  nor  does  anybody  else  so 
far  as  the  case  shows."  Then  we  come  to  the 
passage  there  was  a  question  about.  "Then  in 
addition  to  that  on  the  second  point  to  which  I 
have  adverted"  (and  I  think  that  was  shown  by 
Mr.  Lawrence  to  mean  "  the  second  point  upon 
which  I  am  now  adverting ")  "  it  seems  to  me 
that  the  weight  of  authority  in  this  country  is  to 
the  effect  that  nothing  is  inhabited  as  a  dwelling- 
house  for  the  purposes  of  these  Acts  unless  some- 
one sleepy  there."  There  is  no  doubt  he  had  been 
referred  to  the  Scottish  cases,  and  to  this  par- 
ticular one  from  which  I  have  read  a  passage,  and 
also  had  been  referred  to  a  case  of  JtiUy  v.  Bead 


(4  Ex.  Dir.  100),  which  is  an  English  case  which 
has  something  on  the  point  in  it,  but  not  very 
much  ;  but  he  has  also  been  referred  to  another 
case  in  England.    He  had  not  been  referred  to 
many  cases,  but  he  deals  with  it  in  this  short  way 
in  his  judgment :  "  It  seems  to  me  that  the  weight 
of  an  authority  in  this  country  is  to  that  effect 
that  nothing  is  inhabited  as  a  dwelling-house  for 
the  purposes  of  these  Acts  unless  someone  sleeps 
there."   As  I  say,  if  I  knew  exactly  what  authori- 
ties the  learned  judge  was  referring  to.  and  that 
he  had  this  point  in  his  mind,  I  think  I  ought  to 
follow  that ;  but  I  am  not  quite  able  to  under- 
stand.  In  the  first  place,  he  does  not  tell  us 
which  are  the  cases  he  does  refer  to  which  lead 
him  to  that  conclusion,  and  in  the  next  place 
what  he  iB  referring  to  is  not  so  much  to  the  fact 
that  somebody  does  sleep  there  or  that  there  is  no 
sleeping  accommodation,  but  be  is  referring  to  the 
character  of  the  use  that  is  made  of  this  place- 
as  a  class-room,  gymnasium,  and  so— and  1  do  not 
think  he  is  meaning  to  Bay  that  if  those  places 
included  a  bedroom  for  a  caretaker  or  somebody 
or  other  that  the  aasessability  for  inhabited  hout-e 
duty  would  depend  upon  whether  or  not  the  bed- 
room was  slept  in  during  the  year  of  assessment. 
I  think  he  is  rather  referring  to  the  character  of  the 
occupation  of  what  he  had  before  him— that  it  was 
not  occupation  including  sleeping  accommodation 
or  occupation  in  the  nature  of  it.   In  point  ot 
fact,  laying  stress  not  only  upon  the  word 
"  inhabited,    but  upon  the  phrase  "  inhabited 
dwelling-house."    There  being  somewhat  of  an 
uncertainty  as  to  what  that  means,  the  fact 
that  it  is  only  a  dictum,  and  the  fact  that 
there  are  clear  decisions  in  Scotland  seem  to 
me  practically  to  leave  this  quite  open,  so  that  I 
have  to  go  back  and  look  at  the  statute  a  little 
more  carefully  than  I  have  hitherto  done.  In 
this  case  it  seems  to  be  admitted — I  think  it 
would  have  to  be  admitted,  but  it  seems  to  me 
expressly  admitted — that  if  this  gentleman  in  the 
year  in  question  had  done  that  which  in  most  of 
the  years  since  he  has  had  the  house  he  has  done 
— namely,  lived  in  it  for  a  few  weeks,  or  let  it 
for  a  few  weeks — then  he  would  hare  been  assess- 
able to  the  inhabited  house  dnty  for  the  entire 
year.   All  the  provisions  which  deal  with  dividing 
up  the  year  of  assessment  into  periods  for  which 
the  tax  is  to  be  paid  and  periods  for  which  it  is 
not  to  be  paid,  dearly  seem  to  deal  with  the 
question  of  occupation  and  not  habitancy.  The 
word  "  occupied "  at  any  rate  occurs  in  all  of 
them,  and  the  test  is  when  it  comes  to  be  occu- 
pied and  so  on.     It  is   "  occupation "  in  all 
those  sections  that  govern  the  question  whether 
or  not  a  portion  of  the  year  is  a  portion 
in  respect  of  which  the  tax  is  to  be  paid.  That 
being  so,  if  it  is  correct  to  say  that  this  house 
would  have  been  taxable  for  the  whole  year 
if  the  owner  of  it  had  left  it  for  the  greater  part 
of  the  year  in  exactly  the  condition  in  which 
he  has  left  it — namely,  furnished,  with  a  key 
at  a  house-agent's  close  by,  nobody  actually 
in  it  but  for  a  month  in  the  summer — but  had 
gone  down  and  lived  there  with  his  family 
and  his  servants,  then  one  has  to  see  how 
that  would  come  about.    It  seems  to  me  that 
it  would  come  about  in  this  way :   When  the 
assessment  is  made,  if  the  person  whose  duty  it 
is  to  go  and  make  the  assessment  goes  to  the 
house,  and  finds  it  furnished  and  in  that  r~ 
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oocapied,  be  has  not  to  inquire  whether  anybody 
was  sleeping  there  the  night  before,  or  whether 
anybody  is  going  to  sleep  there  on  that  night,  but 
be  is  to  assess  it.   That,  I  think,  appears  from  the 
10th  section  of  the  Act  of  1803,  and  the  15th  section 
of  the  same  Act.   The  10th  section  reads  thus : 
"  And  every  dwelling-house,  cottage,  or  tenement, 
of  whatever  description  occupied  at  the  time  of 
making  the  assessment  shall  be  brought  into 
charge  in  respect  of  the  duties  set  forth  in  the 
schedule  marked  (A)  by  the  respective  assessors." 
Now,  that  schedule  marked  (A)  relates  to  the 
window  tax  and  not  to  the  inhabited  house 
duty.    The  section  then  continues :  "  And  in 
their  default  by  the  respective  surveyors  and 
inspectors     herein    mentioned,    according  to 
the  number  of  windows  therein,  subject  to 
the  powers  of  discharging  the  same  as  after, 
mentioned."   Then  we  get  to  the  portion  that 
seems   material   for  the  present  case :  "  And 
every  dwelling-house,  cottage,  or  tenement  and 
other  the  premises    therewith    occupied  and 
hereby  charged."    Now,  "  the  premises  therewith 
occupied  and  hereby  charged  '  clearly  relate  to 
the  premises  which  are,  for  the  purposes  of  the 
•charge,  to  be  included  with  the  dwelling-house 
in  the  charge,  snch  as  certain  outbuildings  and 
things  of  that  sort,  and  amongst  other  things 
they  include  the  garden,  provided  it  does  not 
exceed  one  acre.   That  is,  "the  premises  there- 
with occupied  and  hereby  charged  "—not  all  the 
premises  therewith  occupied,  but  so  much  of  the 
premises  therewith  occupied  as  is  hereby  charged. 
The  section  then  gees  on:  "As  set  forth  in 
sched.  (B)*  being  together  of  the  annual  rent  of 
51.  or  upwards,  shall  also  be  brought  in  charge 
in  the  like  manner,  according  to  the  full  and  just 
yearly  rent  at  which  the  same  is  really  and  bond 
fide  worth  to  be  let  in  respect  of  the  duties  set 
forth  in  the  said  schedule  marked  (B)."   And  if 
any  assessor  omits  to  charge  and  so  on  then  be  is 
subject  to  a  penalty,  "  whether  the  occupier  of  any 
such  bou«e,  cottage,  or  tenement  shall  be  entitled 
to  be  discharged  from  the  same  in  manner  herein- 
after mentioned  or  not."   The  15th  section  corre- 
sponds with  it,  but  relates  to  houses  which  are 
unoccupied  at  the  time  of  making  the  assessment. 
It  says  :  "  Every  house  or  tenement  which  shall 
happen  to  be  unoccupied  at  the  time  of  making  the 
assessment  shall  be  inserted  as  such  in  the  assess- 
ment with  the  annual  rent  at  which  the  same  might 
be  let  if  the  same  shall  amonnt  to  61.  or  upwards, 
and  the  assessors,  and  in  their  default  the  sur- 
veyors, and  inspectors,  shall  cause  the  same  to  be 
certified  io  the  said  commissioners  from  the  time 
of  such  house  or  tenement  coming  into  the  occu- 
pation of  any  person  or  peisons."   So  that  if 
the  house  is  occupied  at  the  time  of  making  the 
assessment,  it  is  to  be  charged  subject  to  the  right 
of  the  person  to  be  discharged,  if  any  of  the  pro- 
visions of  the  statute  enable  him  to  be  discharged. 
It  seems  to  me,  therefore,  at  the  time  of  making 
this  assessment  the  assessor  would  have  to  nut  it 
in,  because  he  would  find  it  occupied,  and  that  it 
would  not  be  his  business  to  inquire :  "  Was  it 
slept  in  last  night ;  is  it  going  to  be  slept  in 
to  night  ?  "  or  anything  of  the  sort.    It  is  occu- 
pied, it  is  habitable,  it  is  a  dwelling-bouse,  it  is 
ready  for  occupation  as  a  dwelling-house,  and  not 
for  something  else.   If  it  had  no  bed-room  furni- 
ture in  it  or  anything  of  that  sort,  but  only 
class-room  furniture  or  gymnasium  apparatus  or 


something  of  that  sort,  it  would  come  under  a> 
different  category  as  not  being  a  dwelling-house 
at  all,  apart  from  the  word  "  inhabited."   But  in 
the  condition  in  which  this  is,  it  is  "  occupied  "  as 
a  dwelling-house  although  not  "  inhabited  "  as  a 
dwelling-house,  because  it  has  the  foil  furniture 
of  a  dwelling-house  there,  and  is  "  occupied  "  for 
rating  purposes.  It  seems  to  me,  therefore,  it  is 
to  come  into  charge,  and,  as  I  say,  I  think  that  is 
admitted  in  the  argument  for  the  respondent 
here,  because  it  is  agreed  that  he  would  be  charge- 
able for  the  whole  year  if  he  had  occupied  or 
inhabited  it  at  any  period.    That  being  so,  it 
seems  to  me  that  even  if  the  first  operative  words, 
as  I  may  call  them,  of  the  section  granting  the- 
tax  would  not  in  their  ordinary  interpretation  of 
house  duty  oover  it,  it  is  brought  in  it  by  this 
section,  which  directs  that  it  shall  be  charged 
subject  to  snch  power  as  there  is  for  the  person 
charged  to  be  discharged  under  any  of  the  various 
sections  of  the  Act.    If  that  is  the  true  inter- 
pretation, it  is,  1  think,  quite  clear  that  there 
is  no  section  of  the  Act  under  which  the  respon- 
dent can  get  discharged  on  the  ground  neither  he 
nor  anyone  else  had  slept  in  the  house  during 
the  year  in  question.    None  of  the  sections  in 
reference  to  dividing  up  the  period  into  times 
the  house  is  occupied  and  times  when  it  is 
unoccupied  apply,  and  it  seems  to  me  that  the 
result,  therefore,  will  be  practically  that  which 
the  Scotch  judges  appear  to  have  said  it  was — 
namely,  that  for  the  purposes  of  this  statute  a 
house  is  to  be  deemed  to  be  an  inhabited  dwelling- 
house  if,  in  point  of  fact,  there  is  an  occupier  of 
it   Of  course  the  fact  of  there  being  an  occu- 
pier of  it  does  not  necessarily  make  him  an 
inhabitant  of  it.  There  may  be  an  inhabitant  of  a 
house  who  may  be  a  servant,  and  his  inhabitance 
may  amount  to  occupation  by  somebody  else,  his 
master.    That  is  the  sort  of  case  which  may  no 
doubt  arise,  but  it  seems  to  me  that  if,  aa  here, 
such  occupation  as  there  may  be  of  the  house  ia 
an  occupation  of  it  as  a  dwelling-house  as  dis- 
tinguished from  the  case  dealt  with  by  Wright,  J. 
of  a  class-room  and  gymnasium,  and  things  of  that 
sort — if  this  house  is  ready  to  be  slept  in  when 
the  owner  or  anyone  he  sends  there  wants  to  sleep 
there,  then  it  is  inhabited  within  the  meaning  ox 
these  statutes.   I  think  that  is  the  better  inter- 
pretation on  the  whole.   Ton  have  either  to  read 
"  inhabited  "  in  the  first  part  as  meaning  "  occu- 
pied "  or  "  occupied  "  in  a  great  many  of  the  other 
parts  as  meaning  "  inhabited,"  and  there  is  a  choice 
between  the  two,  and,  having  regard,  amongst 
other  things,  to  the  analogy  of  rating,  although  it 
depends  on  different  words,  I  think  on  the  whole 
that  the  proper  conclusion  to  come  to  is  that  the 
tax  here  nas  been  imposed  upon  a  house  in  such 
conditions  as  this  one.   I  may  just  add  that  if  the 
proposition  contended  for,  that  a  bouse  which 
was  in  the  condition  in  which  this  house  has 
been  for  the  whole  year  could  be  released  from  a 
proportion  of  the  tax  by  reason  of  its  being  in 
that  condition  for  a  portion  of  the  year,  could  be 
maintained,  it  seems  to  me  absolutely  certain 
that  this  question  must  have  arisen  long  ago, 
because  it  is  an  extremely  common  case.  The 

nouse  being  occupied,  uninhabited  in  thiJ  way 
for  the  entire  year — iB  no  doubt  a  somewhat  rare 
one.  It  is  not  often  that  furnished  houses  are 
left  without  someone  Bleeping  in  them  and  un- 
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Jtrotected  for  on  entire  year,  and  that  accounts 
or  the  question  not  having  arisen  and  heen 
decided  during  the  number  of  years  which  have 
elapsed  since  this  tax  was  imposed.  If  the  other 
proposition  was  contended  for,  it  would  bo  a  very 
strong  argument  indeed  against  it  that  had  never 
been  set  up  during  all  this  number  of  years. 
From  the  first  imposition  of  the  tax,  I  suppose 
nearly  100  years  have  passed ;  at  any  rate,  it  baa 
existed  for  at  least  100  years,  and,  considering 
the  number  of  cases  in  which  houses  must  have 
been  left  in  this  sort  of  state  for  a  portion  of  the 
year,  if  it  were  contended  that  that  gave  relief 
for  a  portion  of  the  year  it  would  be  a  very  strong 
argument  against  such  contention ;  but  that  con- 
tention  has  not  been  set  up,  and  it  is  to  a 
considerable  extent  in  consequence  of  that  position 
of  things  that  it  appears  to  be  agreed  that  relief 
does  not  exist  for  the  portion  of  the  year  for 
which  the  house  is  in  this  condition,  and  it  seems 
to  me  that  it  is  taxable  when  it  is  for  the  whole 
year  in  that  same  position.  On  the  whole,  there- 
fore, I  think  my  judgment  must  be  for  the 

Crown.  T  .       .  » 

Judgment  accordingly. 

Solicitors  :  Solicitor  of  Inland  Revenue ; 
Worthington  Evans,  Bird,  and  Co. 
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July  23,  24,  and  27, 1903. 
(Before  Vauohan  Williams,  Rombb,  and 

Stirling,  L.JJ.) 
Barque  Qcilpue  Limited  v.  Brown,  (a) 

APPEAL  FROM  THE  KINO'S  BENCH  DIVI8ION. 
Charter-party  —  Detention  at  port  —  Loading — 
'•  Regular  turn  " — Cuttom  of  port — Delay  caused 
by  number  of  vessels  chartered — Option. 

A  charter-party  provided  that  a  nailing  vessel  v>at 
to  load  a  cargo  of  coal  at  K.  "  in  regular  turn  " 
from  B.  Colliery  or  any  of  the  collieries  the 
freighters  might  name.     No  time  for  loading 
was  fixed. 

At  the  port  of  N.  it  teas  necessary  to  obtain  a 
loading  order  from  the  colliery  before  a  loading 
berth  teas  allotted. 

When  the  vessel  arrived,  a  great  many  vessel*  were 
waiting  to  load  from  B.  Colliery,  and  in  con- 
sequence sixty-seven  days  elapsed  before  a  coaling 
order  could  be  given  to  the  vessel. 

The  charterers,  who  were  the  owners  of  B.  Colliery, 
had  sold  a  cargo  of  that  coal  to  be  shipped  by 
this  vessel. 

Held,  that  the  words  "  regular  turn  "  referred  to  the 
colliery  turn  as  distinguished  from  the  port  turn 
both  upon  their  proper  construction  and  alio 
having  regard  to  the  regulations  and  practice  of 
the  port. 

Held,  also,  that  the  defendants  had  not  chartered 
an  unreasonable  number  of  vessels  to  arrive  at 
the  port  about  the  same  time  so  as  to  make  it 
impossible  that  the  vessel  should  be  able  to  load 
within  a  reasonable  time;  and  that  the  proba- 
bility of  dtlay  was  known  to  and  contemplated 

(at  Reported  by  W.  0.  BtM,  Esq.,  Barriitar-*t-L»w, 
Vol.  XC,  2335. 


by  the  shipowners  when  they  entered  into  the 
charter-party. 

Held,  therefore,  that  the  charterers  had  not  acted 
unreasonably,  and  were  not  liable  for  the  deten- 
tion of  the  vessel. 

Decision  of  Kennedy,  J.  affirmed. 

Appeal  of  the  plaintiffs  from  the  judgment  of 
Kennedy,  J.  delivered  the  2nd  Deo.  1902. 

The  plaintiffs  commenced  the  action  to  recover 
damages  for  detention  of  the  sailing  ship 
Quilpue  at  Newcastle,  New  South  Wales,  under 
a  charter-party  dated  the  6th  Feb.  1900,  made 
between  the  plaintiffs,  as  shipowners,  and  the 
defendants,  as  freighters. 

The  charter-party,  so  far  as  material,  provided 
that  the  ship  should  with  all  convenient  speed 
proceed  to  Newcastle,  "  and  there  in  the  usual  and 
cuatomary  manner  load  in  regular  turn  from 
Brown's  Duckenfield  Colliery,  or  any  of  the 
collieries  the  said  freighters  may  name,  a  full  and 
complete  cargo,  which  the  said  freighters  bind 
themselves  to  ship." 

The  defendants  were  the  owners  of  Brown's 
Duckenfield  Colliery,  and  chartered  vessels  to 
load  with  their  coal. 

On  the  6th  April  1900  tbey  sold  a  cargo  of  their 
coal  to  be  shipped  by  the  Quilput  to  certain 
persons  in  Valparaiso. 

At  the  port  of  Newcastle  coals  are  shipped  in 
large  quantities  from  about  twenty  collieries,  none 
of  which  can  produce  a  greater  daily  output  than 
1100  tons,  the  coals  from  the  Wallsend  and  the 
Duckenfield  Collieries  being  in  greater  demand 
than  from  the  others. 

The  collieries  are  all  some  distance  from  the 
port,  and  the  coals  are  conveyed  by  railway  to  the 
loading  place,  which  is  called  the  Dyke,  where 
the  vessels  are  loaded  by  means  of  cranes,  which 
are  quite  sufficient  to  load  more  than  the  output 
of  the  collieries,  but  there  is  no  place  at  the  Dyke 
for  the  storage  of  coals. 

The  loading  is  under  the  control  of  Railway 
Commissioners,  and  No.  2  of  the  port  regulations 
provides  :  "  Vessels  requiring  berths  at  cranes  for 
the  purpose  of  loading  or  unloading  cargoes  shall 
obtain  same  in  the  order  of  their  arrival  in  port, 
provided  ...  the  necessary  loading  orders 
have  been  lodged." 

The  regulations  also  provide  that  the  cargo 
must  be  shipped  continuously,  and  that  not  less 
than  a  certain  number  of  tons  a  day  must  be  loaded 
under  penalty  of  fines,  and  that  steamers  shall 
have  preference. 

Evidence  as  to  the  working  of  these  regulations 
was  taken  on  commission,  and  on  this  evidence 
Kennedy.  J.  found  a  well-established  practice 
with  reference  to  sailing  vessels  that  the  loading 
was  "  a  loading  in  turn  of  their  arrival  inter  se, 
subject  to  their  being  on  what  I  may  call  colliery 
turn  with  the  colnery  from  which  they  are 
chartered  to  receive  their  coal." 

Under  the  regulations  it  is  necessary  in  order 
to  obtain  a  berth  to  lodge  a  coaling  order  from 
the  colliery,  but  the  colliery  can  only  give  an 
order  in  turn  of  the  ships  booked  to  it.  There- 
fore a  ship  booked  to  the  collieries  whose  coal  is 
in  greater  demand  was  under  greater  risk  of 
delay  than  a  Bhip  booked  to  one  of  the  others. 
This  practice  was  the  necessary  result  of  the 
nature  of  the  colliery  output,  together  with  the 
absence  of  any  facility  for  storage  at  the  Dyke, 
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and  tbe  necessity  of  sending  the  coal  by  the 
railway. 

Tbe  Quilpur  arrived  at  Newcastle  on  the  3rd 
Aug.  1900  (her  cancelling  date  being  tbe  :ilst  Aug. 
liKK)).  and  there  were  then  over  twenty  ships 
waiting  to  load  from  Brown's  Duckenfield  Col- 
liery. She  was  not  berthed  for  loading  until  tbe 
6th  Oct.  1!X>(},  and  the  loading  was  finished  on 
the  9th  of  that  month. 

As  the  result  of  the  practice  at  Newcastle, 
twenty-seven  vessels  booked  to  other  collieries 
which  arrived  after  her  were  loaded  before  her. 
and  eleven  which  arrived  before  her  were  loaded 
after  her. 

Kennedy,  J.  held  that  the  defendants  were  not 
liable  for  the  delay,  as  the  words  in  the  charter- 
party,  "  in  regular  torn  from  Brown's  Duckenfield 
Colliery,"  referred  to  colliery  turn ;  but  that,  if 
they  referred  to  port  turn,  their  effect  was  the  same, 
having  regard  to  the  practice  at  the  port,  as  the 
Quilpiu'  was  loaded  in  her  turn  on  tbe  books  of 
tbe  colliery.  He  also  held  that  tbe  defendants 
had  not  caused  tbe  delay  by  chartering  an  unrea- 
sonable or  excessive  number  of  vessels  to  load 
from  their  colliery  and  so  caused  a  block  of 
vessels,  as  it  had  been  proved  that  in  11*00  the 
number  of  vessels  loaded  from  the  Duckenfield 
Colliery  was  less  than  that  for  the  three  previous 
years,  and  that  it  was  impossible  in  the  case  of 
sailing  vessels  to  know  their  precise  dates  of 
arrival,  especially  having  regard  to  the  long 
cancelling  dates  provided  for  in  their  charter- 
parties. 

The  plaintiffs  appealed. 

Carver,  K.C.  and  Leek  for  the  appellants.— The 
question  is  what  is  the  meaning  of  "  regular 
turn  "  at  Newcastle.  Prima  facie  it  means  port 
turn : 

Lit  w  ton  v.  Burnett,  1  H.  A  C.  396  j 

Stephens  v.  Macleod,  19  Seas.  Cm.  (4th  strict),  :<9. 

At  Newcastle,  under  the  regulations  of  the  port, 
a  ship  will  get  a  loading  berth  in  order  of  arrivsl 
if  the  cargo  is  ready,  and  the  oharterer  is  bound 
to  have  the  coal  ready.  Vessels  which  arrived 
alter  the  Quilpur  were  loaded  before  her.  This 
colliery  being  tbe  property  of  tbe  charterers,  it 
was  not  a  reasonable  performance  of  the  contract 
to  make  arrangements  which  resulted  in  so  many 
vessels  arriving  to  be  loaded  at  the  same  time. 
It  is  no  defence  to  this  claim  th&t  there  was  an 
unusual  demand  on  tbe  colliery : 

Btvphent  v.  Harris,  57  L.  T.  Hep.  618  ; 

Kay  v.  Field,  47  L.  T.  Rep.  423 ;  10  Q.  B.  Div. 
241; 

Gardiner  r.  Matfarlane,  20  Sea*.  Css.  (4th  serial). 
414; 

Ogmort  BUamship  Company  v.  Borner,  6  Com. 

C»s.,  104,  110; 
Aktiettlskabet   Jnglttcood  v.  Millar'*  Karri  and 

Jarrah  Forettt  Limited,  8  Com.  Css.  196,  201  ; 
TilUtt  v.  Cum  Avon  Work*  Proprietort,  2  Times 

L.  Rep.  675 ; 

A»hcroft  v.  Crow  Orchard  Colliery  Company,  31 
L.  T.  Rep.  266 ;  L.  Rep.  9  Q.  B.  540. 

The  charterers  had  an  option  as  to  the  coal  with 
which  the  vessel  might  l>e  loaded,  and  did  not 
exercise  it  reasonably : 

Thartit  Btdphur  and  Copper  Company  v.  Morel 

Brothers  and  Co.,  65  L.  T.  Rep.  (559 :  (1891 )  2  Q.  B. 

047; 

Dobell  v.  Green,  82  L.  T.  Rep.  314 ;  (1900)  1  Q.  B. 
526. 
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Scrutton,  K.C.  and  Bollock,  for  the  respondents, 
were  not  called  on  to  argue  as  to  the  meaning  of 
"  regular  turn." — With  reference  to  the  other 
points.  It  is  impossible  to  know  in  tbe  case  of 
sailing  ships  when  they  will  arrive.  The  char- 
terers acted  reasonably  and  chartered  the  other 
vessels  in  the  ordinary  course  of  business,  and 
are  not  liable  for  the  delay  which  took  place : 
Harrov  in?  v.  Duprf.  7  Com.  Cas.  157 ; 
Watton  v.  Borner,  5  Com.  Css.  377. 

The  Quilpue  was  only  detained  a  reasonable  time 
having  regard  to  the  number  of  Bhipe  which  were 
waiting  to  be  loaded  from  the  Duckenfield  Col- 
liery. The  purchaser  of  the  coal  refused  to  take 
any  but  tbe  Duckenfield  coal.  The  option  to 
load  with  other  coal  was  for  the  charterers' 
benefit,  and  they  were  not  bound  to  consider  tbe 
shipowners'  convenience : 

Robert  ton  v.  Jaeiton,  2  Com.  B.  412,  428  ; 
Thnrtit  Sulphur  and  Copper  Company  v.  Morel 

Brother*  and  Co.  {td'i  tup.) ; 
Bulman  v.  Pentciek,  09  L.  T.  Rep.  651 ;  (1994)  1 

Q.  B.  179 ; 
Dobell  v.  Green  (ubi  tup.). 

Carver,  K.C,  in  reply,  referred  to 

Carlton  Bteamthip  Company  v.  Cattle  Mail  Packett 
Company,  77  L.  T.  Rep.  332 :  (1897)  2  Q.  B.  485  ; 
affirmed  on  appeal,  78  L.  T.  Rep.  661 ;  (1898) 
A.  C.  488. 

Yavc.rkx  Williams,  L.J. — This  is  an  action 
for  detention  of  the  sailing  ship  Quilpue  at  New- 
castle, New  South  Wales,  where  she  was  detained 
for  the  purpose  of  loading  for  sixty-seven  days. 
The  plaintiffs  allow  a  period  of  thirty  days,  and 
they  claim  damages  for  detention  for  the  balance 
of  thirty- seven  days.  Two  questions,  broadly, 
arise  in  this  case.  The  first  arises  upon  the  con- 
struction of  the  charter-party,  which  provided  that 
the  ship  should  with  all  convenient  speed  proceed 
to  Newcastle,  "  and  there  in  tbe  usual  and  cus- 
tomary manner  load  in  regular  turn  from  Brown's 
Duckenfield  Colliery,  or  any  of  the  collieries  the 
said  freighters  may  name,  a  full  and  complete 
cargo  of  coals  which  the  said  freighters  nind 
themselves  to  ship."  Mr.  Carver  addressed  to  us 
an  argument  in  which  he  contended  that  "  regular 
turn  "  there  meant 14  in  the  order  of  the  arrivsl 
of  the  ships."  I  do  not  agree  with  him.  I 
do  not  think  that  is  the  meaning  of  the  words 
here.  He  cited  cases  to  us  which  do  show 
prima  facie,  and  unless  there  is  something  to 
lead  to  a  different  conclusion,  that  these  words 
"in  regular  turn"  mean  "in  regular  port 
turn";  but  none  of  these  cases  show  that  "in 
regular  turn"  cannot  mean  in  regular  colliery 
turn  as  distinguished  from  regular  port  turn.  In 
my  judgment,  in  this  case,  tbe  words  "  in  regular 
turn  from  Brown's  Duckenfield  Colliery  or  any 
of  the  collieries  the  said  freighters  may  name  "  do 
refer  to  colliery  turn  an  distinguished  from  port 
turn.  Indeed,  not  only  does  that  seem  to  me  to 
be,  from  a  grammatical  point  of  view,  the  meaning 
of  these  words,  bnt  when  the  condition  of  these 
collieries  which  are  referred  to  in  this  charter- 
party  are  considered  and  also  the  regulations  of 
this  particular  port,  which  were  perfectly  well 
known  to  all  the  parties  to  the  charter-party,  both 
tbe  plaintiffs  and  the  defendants,  it  is  hardly 
possible,  in  the  first  place,  to  avoid  the  conclu- 
sion that  the  parties  to  this  charter-party  must 
all  of  them  have  contemplated  that  the  ship  would 
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be  loaded  in  accordance  with  colliery  turn.  The 
second  rule  of  the  port  regulation*  provides  : 
**  Vessels  requiring  bertha  at  cranes  lor  the  pur- 
pose of  loading  or  unloading  cargoes  shall  obtain 
the  same  in  the  order  of  their  arrival  in  port, 
provided  they  are  considered  suitable  by  the 
berthing  master  and  the  necessary  loading  orders 
have  been  lodged,  and  their  loading  in  such  order 
will  not  in  any  way  interfere  with  the  loading  of 
vessels  then  under  and  in  turn  before  them 
except  as  hereinafter  referred  to."  When  that 
rule  is  considered,  bearing  in  mind  the  fact,  as 
found  by  Kennedy,  J.  and  really  obviously  known 
to  everybody  concerned  in  this  business,  that  no 
one  of  the  collieries  could  load  more  than  1100 
tons  a  day,  because  1100  tons  a  day  was  the 
maximum  output  of  each  one  of  these  collieries, 
one  cannot  help  coming  to  the  conclusion  that  the 
practice  at  this  port  muBt  necessarily  have  been 
a  practice  governed  and  controlled  by  the  colliery 
output.  Under  those  circumstances  I  have 
not  the  least  doubt  but  that  Kennedy.  J.  was 
perfectly  right  in  the  construction  which  he  put 
upon  these  words  in  this  charter-party,  and  in  the 
conclusion  which  he  has  arrived  at  as  to  what 
must  guide  one  in  determining  what  "  regular 
turn  "  means  here.  The  second  point  in  the  case 
is,  that  in  this  contract,  and  in  every  other 
contract,  there  is  an  implied  contract  by  each 
party  to  it  that  he  will  not  do  anything  on  his 
part  to  prevent  the  other  party  to  the  contract 
either  performing  the  contract  or  to  delay  the 
other  party  in  performing  the  contract  I  agree. 
I  think  it  may  be  generally  said  that  there  is  an 
implied  contract  to  that  effect  imported  by  the 
law  into  every  contract,  just  in  the  same  way  as 
you  import  into  every  contract  that  the  various 
things  to  be  done  by  the  one  party  and  the  other 
are  to  be  done,  if  no  time  is  specified,  within  a 
reasonable  time.  You  may  call  that,  in  each  of 
these  cases,  an  implied  contract.  Perhaps  it  is, 
but  1  only  wish  to  safeguard  myself  against 
supposing  that  the  law  easily  implies  any  special 
affirmative  contract.  I  think  it  is  very  rare  indeed 
that  the  law  either  does  or  ought  to  imply  such  a 
contract.  I  agree  that  the  particular  contract  which 
the  plaintiffs  rely  upon  is  implied  really  in  every 
contract  so  far  as  I  know.  It  is  said  that,  there 
being  that  contract,  the  defendants  here  made 
breach  of  it,  and  did  prevent,  or  unduly  delay, 
the  plaintiffs  in  the  performance  of  the  contract 
The  way  in  which  it  is  put  is  twofold.  First,  it 
is  said  that  if  the  defendants  were  under  an 
obligation  to  load  a  cargo  from  this  particular 
colliery  and  none  other — that  is,  the  Duckenfield 
Colliery — they  really  prevented  the  plaintiffs  from 
loading  it,  because  they  entered  into  contracts 
with  such  a  large  number  of  ships  to  take  coal 
from  that  colliery  at  or  about  the  same  time  that 
the  coal  ought  to  have  been  loaded  into  the 
plaintiffs'  ship  as  to  make  it  impossible  that  the 
vessel  should  be  able  to  load  within  a  reasonable 
time;  and  it  is  said  it  does  not  matter  whether 
that  was  done  after  the  contract  was  entered  into 
or  before  the  contract  was  entered  into  ;  because 
a  man  not  only  contracts  that  he  will  not  do  any- 
thing to  render  the  performance  of  the  contract 
impossible  or  to  delay  it  unreasonably,  but  be 
also  warranto  that  at  the  time  of  the  entering 
into  the  contract  he  has  not  already  done  acts 
rendering  the  performance  of  the  contract  im- 
possible, or  which  would  unduly  delay  the  per- 


formance of  it. 
proper  way  of 


I  will  assume  that  that  is  the 
stating  the  implied  contract, 
although  I  am  not  at  all  sure  that  it  is  not  too 
wide ;  out, 'assuming  that,  I  ask  myself,  Did 
these  people  do  anything  of  the  sort  P  It  seems 
to  me  that  one  ought,  in  a  case  of  this  sort, 
to  take  into  consideration  facts  which  are  in 
the  knowledge  of  all  the  parties.  In  the  case 
of  Carlton  BUanuhip  Company  v.  Cattle  Mail 
Packet*  Company  (ubtsup.)  Kigby,  L.J.  concurred 
with  the  majority  of  the  court  in  the  decision  of 
the  Court  of  Appeal.  He  says :  "I  do  not 
think  that  a  delay  which  arises  from  a  con- 
tingency the  probability  of  which  must  have 
been  perfectly  well  known  to  and  contemplated 
by  the  shipowners  when  they  entered  into  the 
charter-party  can  be  considered  unreasonable." 
In  this  particular  case  it  is  perfectly  plain  that 
at  the  time  when  the  shipowners  entered  into  the 
charter,  party  under  which  they  were  to  load  in 
regular  turn,  meaning  thereby  regular  colliery 
torn,  they  most  have  known  not  only  that  the 
charterers  would  have  prior  engagements  which 
would  delay  the  colliery  turn  of  this  particular 
ship,  but  they  must  have  known  also  that  a  delay 
of  the  ship  for  loading  for  a  number  of  days — 
certainly  between  forty  and  fifty  days — was  not 
an  impossible  or  even  an  unusual  thing  in  loading 
at  this  port  of  Newcastle  in  New  South  Wales 
from  these  collieries  which  exclusively  supply 
this  port  They  must  have  contemplated  that 
there  very  likely  would  be  such  a  delay.  Under 
those  circumstances  I  agree  with  Kennedy,  J. 
that  there  is  nothing  unreasonable  here  in  the 
charterers  making  such  a  number  of  engagements 
for  ships  to  go  and  load  at  this  port  of  Newcastle, 
even  taking  the  Duckenfield  Colliery  alone,  as 
resulted  in  twenty  ships  being  in  waiting  for 
cargoes ;  ships  which  had  priority  over  thiB  par- 
ticular ship,  the  Quilpur,  when  it  arrived.  With 
regard  to  the  additional  suggestion  that  although 
this  might  be  so,  if  the  only  coal  which  could  be 
loaded  was  coal  from  the  Duckenfield  Colliery, 
that  is  not  the  case  here,  as  the  charterers  had 
the  option  of  loading  from  either  of  the  collieries ; 
and,  having  that  option  to  select  the  coal,  that 
option  muBt  be  reasonably  exercised.  I  think 
the  reasonableness,  if  that  is  material,  must  be 
reasonableness  at  the  time  of  the  selection  of 
the  coal  being  notified  to  the  ship,  which  prob- 
ably was  at  Newcastle,  and  not  at  the  time 
of  the  sale  of  the  coal,  which  took  place  in 
April,  four  months  before.  Taking  all  this,  and 
assuming  in  favour  of  the  plaintiffs  that  the 
absolute  option  which  in  words  is  given  to  the 
charterers  to  select  which  coal  they  choose  is 
an  option  which  has  to  be  exercised  reasonably 
by  them,  as  is  stated  by  Eomer,  L.J.  in  his  judg- 
ment in  Dobell  v.  Oreen  (ufct  tup.),  I  see  nothing 
to  Bhow  me  in  the  evi  donee  that  this  option  was 
unreasonably  exercised.  It  is  quite  true  that  as 
things  turned  out,  as  possibly  the  charterers  might 
have  ascertained  if  they  had  made  a  full  investi- 
gation, the  loading  might  have  been  done  some- 
what more  quickly  if  it  bad  been  from  some  other 
colliery,  but,  assuming  all  that  there  is  nothing 
to  show  me  that  this  selection  of  the  Duckenfield 
coal  was  unreasonably  exercised.  I  do  not  think 
one  must  leave  out  of  consideration,  and  it  is  not 
unreasonable  to  suppose,  that  the  considerations 
which  are  to  affect  the  oharterer  in  his  selection, 
even  at  the  port  of  Newcastle,  are  to  be  quite 
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irrespective  of  tbe  contract*  that  bare  been  pre- 
•  viously  entered  into  by  the  charterer.  It  would 
not  be  good  for  business  if  the  charterer  was 
pnt  in  such  a  position  that  he  would  not  be  able 
to  deal  with  or  sell  his  cargo  until  the  arrival  of 
the  ohip  at  Newcastle.  Under  those  circumstances 
I  think  that  the  judgment  of  Kennedy,  J.  was 
quite  right  and  ought  to  be  affirmed. 

Romeb,  L.J.— I  have  come  to  the  same  con- 
clusion. On  the  question  of  the  construction  of 
this  charter-party,  I  agree  that  the  provision  in 
it  as  to  the  loading  being  in  "  regular  turn  from  " 
the  colliery  means  loading  according  to  the 
regular  turn  of  the  colliery  as  found  by  Kennedy,  J. 
With  regard  to  the  other  points  raised  by  the 
appellant*,  those  points  depend  upon  this :  Can 
we  find  that  the  defendants  hindered  the  plain- 
tiffs in  the  performance  of  the  charter-party  or 
prevented  them  from  carrying  it  out  by  selecting 
this  particular  colliery  at  the  time  it  was  selected 
by  them  ;  or  by  reason  of  tbe  overcrowding  at 
tbe  port,  and  tbe  consequent  delay  of  the  ship 
caused  by  their  having  chartered  so  many  ships  ? 
In  other  words,  Were  the  defendants  guilty  of 
such  unreasonable  conduct  in  the  matter  as 
would  render  them  liable  for  such  delay  in 
loading  as  undoubtedly  occurred  ?  As  to  this,  the 
learned  judge  in  the  court  below  came  to  the 
conclusion  that  the  plaintiffs  had  not  establiihed 
on  the  facts  any  such  case  as  was  necessary  for 
them  to  establish  as  against  these  defendants  ; 
and,  after  hearing  the  evidence,  I  am  not  satisfied 
that  the  learned  judge  in  the  court  below  came 
to  a  wrong  decision  of  fact  upon  the  point.  That 
being  so,  I  think  that  point  also  fails,  and  the 
appeal,  as  a  whole,  consequently  fails. 

Stirling.  L.J. — I  am  of  the  same  opinion.  I 
find  it  impossible  to  differ  from  the  conclusions 
which  have  been  arrived  at  by  Kennedy,  J.  I  do 
not  think  I  can  usefully  add  anything.  I  think 
the  appeal  muBt  be  dismissed. 

Solicitors  for  the  appellants,  IF.  A.  Crump  and 
Son. 

Solicitor  for  the  respondents,  James  Neal. 


July  27  and  28, 1903. 

(Before  Yaughan  Williams.  Romeb,  and 
Stirling,  L.JJ.) 

Jones  Limited  v.  Gbebn  and  Co.  (a) 

APPEAL  IT  BOM  THE  EING'S  BENCH  DIVISION. 

Charter-party — obligation  of  charterer  to  have 
cargo  ready— No  time  fixed  for  loading—Cargo 
from  specific  source  —  Option  of  charterer- 
Knowledge  of  parties  at  time  of  contract. 

A  sailing  ship  was  chartered  to  load  at  N.  a 
"  cargo  of  coals  as  ordered  by  the  charterers," 
and  they  afterwards  directed  that  it  should  be 
loaded  with  coal  from  W.  Colliery.  No  time  for 
loading  was  fixed.  At  the  port  of  N.  it  was 
necessary  to  obtain  a  loading  order  from  the 
colliery  ■  before  a  loading  berth  was  allotted. 
The  W.  Colliery  had  a  small  output,  and  the 
coal  was  in  great  demand.  These  facts  were 
known  to  the  parties  at  the  time  of  the  contract. 
In  consequence  of  the  number  of  ships  loading 
from  W.  Colliery  the  ship  did  not  obtain  a 
loading  berth  for  a  long  time,  and,  in  addition 

(a)  Reported  by  W.  C.  Bibs.  B*q„  Btrriatx-M-L»w. 


to  being  delayed  at  N.,  lost  a  Charter-party 
elsewhere,  as  she  did  not  arrive  before  the 
cancelling  date. 

The  owners  brought  an  action  to  recover  damages 
for  the  loss  thus  occasioned  to  them. 

Held,  that  the  charterers  were  not  bound  to  have  a 
cargo  of.  coal  ready  for  loading  immediately 
on  the  arrival  of  the  ship;  that  the  vessel 
obtained  a  loading  order  in  due  course  in  her 
colliery  turn  and  there  was  then  no  delay  on 
the  part  of  the  charterers,  and  therefore  the 
cargo  was  provided  within  a  reasonable  time ; 
that  the  option  to  select  the  particular  coal 
was  an  option  for  the  benefit  of  the  charterers, 
who  were  not  bound,  in  exercising  it,  to  consider 
the  benefit  or  otherwise  of  the  shipowners ;  and 
therefore,  all  parties  being  acquainted  with  the 
practice  at  the  port  and  the  charterers  having 
acted  reasonably,  they  were  not  liable  for  the 
delay. 

Decision  of  Kennedy,  J.  affirmed. 
Little  r.  Stevenson  (74  L.  T.  Rep.  529;  :1S96) 
A  C.  108)  considered. 

Appeal  of  the  plaintiffs  from  the  judgment  of 
Kennedy,  J.  delivered  on  the  2ad  Dec.  1902. 

In  this  action  the  plaintiffs  claimed  damages 
for  the  detention,  at  Newcastle,  New  South  Wales, 
of  tbe  sailing  ship  Snowdon,  which  was  chartered 
by  tbe  defendants  by  a  charter-party  dated  the 
14th  Feb.  1900.  which  provided  that 

The  ship  shall  with  all  possible  dispatch  proceed  to 
such  loading  berth  ae  freighters  may  name  at  Newoaatle, 
New  Sooth  Wales,  and  after  being  in  a  loading  berth 
as  ordered,  wholly  unballasted  and  ready  to  load,  shall 
there  load  in  the  usual  and  customary  manner  a  full 
and  oomplete  cargo  of  ooale,  as  ordered  by 

chartorerj,  which  they  bind  themselves  to  ship. 

The  coal  was  to  be  conveyed  to  the  west  coast 
of  America. 

On  the  25th  May  1900  the  defendants  informed 
the  plaintiffs  that  the  ship  was  to  be  loaded  with 
Wall  send  coal. 

The  Snowdon  did  not  arrive  at  Newcastle  until 
the  1st  Sept.  1900.  There  was  a  great  demand 
for  Wallsend  coal,  and  she  did  not  obtain  a  load- 
ing berth  until  tbe  15th  Dec.  1900.  The  defen- 
dants had  sold  a  cargo  of  Wallsend  coal  to  be 
shipped  by  the  Snowdon,  and  the  buyers  refused 
to  accept  coal  from  any  other  colliery. 

The  custom  and  circumstances  under  which 
coal  is  loaded  at  the  port  of  Newcastle  are 
reported  in  Barque  Quilpue  Limited  r.  Brown 
(ante,  p.  765) ;  but  in  this  case  the  form  of  the 
charter-party  was  different,  and  the  charterers 
were  not  the  owners  of  the  colliery. 

The  vessel  had  also  been  chartered  to  convey  a 
cargo  of  nitrate  from  tbe  west  coast  of  America, 
but  in  consequence  of  the  delay  at  Newcastle  she 
arrived  so  long  after  the  expected  date  that  the 
charter-party  was  cancelled.  The  plaintiffs  there- 
fore  also  claimed  damages  for  the  loss  tbua 
occasioned  to  them. 

Kennedy,  J.  held  that  tbe  contract  was  to  load 
the  Snowdon  in  her  regular  turn  at  the  Wallsend 
Colliery,  and  this  had  been  done.  He  also  held, 
on  the  evidence  and  the  correspondence,  that  the 
plaintiffs  knew  what  the  custom  was  as  to  loading 
at  the  port;  and  that  the  defendants  had  not 
acted  unreasonably  either  in  selecting  Wallsend 
coal  or  refusing  to  substitute  another  coaL,  as 
they  had  sold  a  cargo  of  Wallsend  coal  and  could 


Digitized  by  Google 


An?.  IS,  1901.] 


THE  LAW  TIMES. 


[Vol.  XC.-769 


Ct.  of  App.] 


sot  induce  the  buyers  to  take  the  coal  from  either 
of  the  other  Newcastle  collieries. 
The  plaintiffs  appealed. 

Carver,  K.C.  and  Leek  for  the  appellants. — The 
charterers  bad  bo  right  to  postpone  the  loading 
for  any  length  of  time.  They  chose  the  coal  with 
which  the  vessel  was  to  be  loaded,  and  were  bound 
to  have  it  ready.  They  mast  take  the  risk  of  not 
being  ready  with  that  coal.  The  knowledge  of 
the  plaintiffs  that  tbe  ship  must  take  its  turn 
does  not  excuse  the  defendants.  The  selection  of 
the  Wallsend  Col!  iery  as  the  one  ftom  which  the 
coal  was  to  come  was  not  a  reasonable  selection, 
and  when  the  Snoiedon  arrived  thirty  other  ships 
were  waiting : 

Ardan    Steamship  Company  v.  Weir  and  Co., 

41  Be.  L.  Rep.  230; 
Earns  v.  Drtesman,  23  L.  J.  210,  Ex. ; 
Grant  v.  Corerdale,  51  L.  T.  Rep.  472;  9  App.  C*». 

470; 

Kttiron  t.  Pearson,  7  H.  &  N.  386 ; 

Carlton    Steamship    Company    v.    Cattle  Mail 

Packets  Company,  78  L.  T.  Rep.  661  ;  (1898) 

A.  C.  486 ; 

Re  Richardson  and  IS.  Samuel  and  Co.,  77  L.  T. 

Rsp.  479;  (1898)  1  Q.  B.  261 ; 
Adams  v.  Royal  Mail  Steam  Packet  Company,  5 

C.  B.  N.  8.  492  ; 
Stephens  v.  Harris,  57  L.  T.  Rep.  618 ; 
Kay  v.  Arid.  47  L.  T.  Rsp.  423;  10  Q.  B.  Dir. 

241; 

Elliott  v.  Lord,  48  L.  T.  Rep.  542  ; 
Gardiner  t.  Macfarlane,  20  Seas.  C»s.  (4th  series) 
114  ; 

Lilly  t.  8tevenson,  22  Sass.  C*i.  278  ; 

Asquith,  K.C.  and  J.  Fox  for  the  respondents. 
—There  was  no  obligation  on  the  charterers  to 
have  the  coal  ready.  The  plaintiffs  were  aware 
of  the  exceptional  difficulties  with  regard  to  the 
loading  of  Wall  send  coal  at  Newcastle  during  that 
year.  The  obligation  to  provide  the  cargo  did 
not  arise  until  the  vessel  was  at  its  berth,  and 
when  it  got  there  the  coal  was  ready  and  was 
loaded.  There  was  no  obligation  to  provide  coal 
from  any  other  colliery  than  that  named  in  the 
charter-party : 

Littler.  Stevenson,  74  L.  T.  Rep.  529;  (1896}  A.  C. 
108; 

Thartis  Sulphur  and  Copper  Company  v.  Morel 
Brothers  and  Co.,  65  L.  T.  Rep.  659;  (1891) 
2  Q.  B.  647  ; 

Butman  r.  Pentrick,  69  L.  T.  Rep.  651 ;  (1894)  1 

Q.  B.  179, 183  : 
Dobell  t.  Oretn,  82  L.  T.  Rep.  314  ;  (1900)  1  Q.  B. 

526. 

Carver,  K.C.  in  reply. 

Vaughan  Williams,  L.J. — In  this  case  the 
charter-party  contains  no  mention  of  "  regular 
tnrn,"  and  runs  thus  :  "  The  ship  shall  with  all 
possible  dispatch  proceed  to  such  loading  berth  as 
freighters  may  name  at  Newcastle,  New  South 
Wales,  and  after  being  in  a  loading  berth  as 
ordered,  wholly  unballasted  and  ready  to  load 
.  .  .  shall  there  load  in  the  usual  and  custo- 
mary manner  a  full  and  complete  cargo  of"  (then 
there  is  a  blank  in  which  the  charterers  had  the 
right  to  insert  the  name  of  the  Newcastle  coals 
they  wished  to  hare,  and  they  did  insert  "  Walls- 
end  coals ")  "  as  ordered  by  charterers,  which 
they  bind  themselves  to  ship."  Then  follow  the 
exceptions,  but  they  are  immaterial,  because 
neither  side  relies  on  them.    The  case  for  the 
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plaintiffs,  who  are  the  appellants,  is  that  those 
words  constitute  an  absolute  undertaking  on  the 
part  of  the  charterers  that  they  would  nave  the 
cargo  of  coals  ready  to  put  on  board  as  soon  as 
the  loading  berth  was  obtained  according  to  the 
custom  of  the  port,  and  it  is  said  that  a  load- 
ing berth  might  have  been  obtained  at  a  very 
much  earlier  date  than  in  fact  it  was,  if  the 
charterers  had  not  failed  to  perform  their  duty, 
and  that  their  failure  to  perform  their  duty 
was  the  cause  of  the  ship  being  bo  long  in  getting 
a  berth.   Now,  if  the  appellants  could  show  that 
the  reason  of  the  berth  not  being  given  was  that 
the  charterers  failed  in  their  duty,  no  doubt  they 
would  be  entitled  to  succeed.    But,  according  to 
my  judgment,  they  have  not  done  so.   The  case 
seems  to  be  covered  by  the  judgment  of  Lord 
Herechell  in  Little  T.'Steveneon  (ubi  sup  ),  which 
decided  that  it  was  not  the  duty  of  the  charterer 
to  have  his  cargo  ready  to  load  on  the  mere 
chance  of  getting  a  bnrth.    Lord  Herschell  took 
the  view  that  if  in  the  ordinary  course  it  might 
be  expected  that  a  berth  would  be  available  if  the 
cargo  was  ready,  and  the  charterer  took  upon 
himself  the  obligation  of  having  a  cargo  ready, 
the  loss  of  the  berth  would  be  due  to  a  failure 
in  duty  by  the  charterer.    For  the  appellants 
Mt.  Carver  relied,  among  other  cases,  on  Grant  r. 
Coverdale  (ubi  sup.).    In  delivering  judgment  in 
that  case   Lord  Sel borne  draws  a  distinction 
between  loading  and  that  which  is  preliminary 
to  loading  having  the  cargo  there  ready  to  load, 
and  he  pointed    out  that  where   there  are 
exceptions   in  the  charter-party  which  relate 
to   the  loading,  nothing  in  those  exceptions 
would    relieve   the  charterers  or  merchants 
from  the  obligation  to  have  the  cargo  there 
ready  to  load.     The  decision  in  that  case  is 
shortly  put  by  the  Earl  of  Selborne,  L.C.  thus : 
"■  With  that  observation  I  proceed  to  notice  that  it 
is  not  denied,  and  cannot  be  denied,  that,  unless 
those  words  of  exception  according  to  their 
proper  construction  take  this  case  which  has 
happened  out  of  the  demurrage  clause,  tbe  mere 
faot  of  frost  or  any  other  thing  having  impeded 
the  performance  of  that  which  the  charterer  and 
not  the  shipowner  was  bound  to  perform  will 
not  absolve  him  from  the  consequences  of  keeping 
the  ship  too  long.    That  was  decided  under 
circumstances  very  similar  in  many  respects  in 
the  case  of  Kearon  v.  Pearton  (ubi  sup.),  and 
decided  expressly  on  the  ground,  as  was  pointed 
out,  I  think,  by  all  the  learned  judges,  certainly 
by  my  noble  and  learned  friend  here  present 
(Lord  Bramwell),  by  Wilde,  B.,  and  by  Pollock, 
C.B.,  that  there  was  no  contract  as  to  the  par- 
ticular place  from  which  the  cargo  was  to  come, 
no  contract  as  to  the  particular  manner  in  wbicb 
it  was  to  be  supplied,  or  how  it  was  to  bo  brought 
to  the  place  of  loading,  and  that  therefore  it  could 
not  be  supposed  that  the  parties  were  contracting 
about  any  such  thing."   Bat  the  present  case  is 
entirely  different  from  the  case  referred  to  by 
Lord  Selborne,  for  it  is  a  case  in  which  the  source 
from  which  the  coal  was  to  come  waa  expressly 
defined.   When  that  is  so,  I  think  it  is  impossible 
to  lay  down  an  absolute  rule  that  the  charterer 
undertakes  an  unqualified  obligation  to  have  the 
cargo  ready  whenever  it  may  be  reasonably  expected 
that  there  may  be  a  berth  for  the  ship  if  the  cargo 
is  ready.   It  may  be  so  sometimes,  bat  it  is  impos- 
sible to  say  that  it  must  be  so.    Now,  in  the 
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present  case,  what  is  the  contract  so  far  as  the 
source  of  coal  is  ooncerned,  and  what  is  the  know- 
ledge of  the  parties  to  the  contract 't  I  take  it 
that  one  cannot  exclude  the  knowledge  of  the 
parties  in  the  consideration  of  this  matter, 
because,  after  all,  what  we  have  to  consider  here 
is,  what  was  a  reasonable  time  either  for  the  pro- 
vision  of  the  cargo  or  for  the  commencement  of 
the  loading,  and,  when  joa  are  considering  what 
is  a  reasonable  time,  it  seems  to  me  obvious  that 
yon  must  take  into  consideration  those  circum- 
stances, which  were  known  to  both  parties  to  the 
contract  at  the  date  of  the  contract  and  were 
taken  into  consideration  by  both  the  parties  as 
affording  the  basis  and  foundation  of  the  con- 
tract. In  the  first  place,  the  source  of  the  coal  is 
defined  by  this  contract;  first,  the  coal  is 
to  be  loaded  at  Newcastle,  New  South  Wales; 
secondly,  the  charterer  is  to  have  the  right  to 
name  the  particular  colliery  from  which  the  coal 
is  to  come ;  thirdly,  it  was  within  the  knowledge 
of  all  the  parties  that  the  port  of  Newcastle,  New 
South  Wales,  serves  a  limited  number  of  collieries 
which  are  adjacent  to  that  port,  and  serves  no 
other  collieries  whatsoever.  The  whole  of  the 
coal  which  is  loaded  at  Newcastle,  New  South 
Wales,  is  the  coal  which  is  the  product  of  these 
collieries.  It  was  known  also  to  both  the  parties 
to  the  contract  that  the  output  of  these  collieries 
was  a  very  limited  output,  not  exceeding  1100 
tons  a  day;  and  also  that  if  sailing  ships  went  to 
this  port  of  Newcastle,  New  South  Wales,  the 
loading  would  have  to  take  place  according 
to  the  regulations  of  the  port  there,  and 
that  a  ship  could  only  get  a  loading  berth 
if  what  is  called  a  "  loading  order  "  had  been 
obtained  from  the  colliery — that  is  to  say,  if  the 
circumstances  were  such  that  according  to  the 
colliery  turn  that  vessel  was  entitled  to  have  such 
loading  order.  It  was  also  known  to  both  of  the 
parties  here  that  tailing  ships  undoubtedly  were 
detained  a  very  long  time  before  they  could  in 
ordinary  course  get  their  loading  order  from  the 
colliery.    Tins  very  ship,  the  Snowdon,  in  the 

Car  previous  to  the  year  of  this  charter-party, 
d  to  wait  for  eighty-three  days  in  order  to  get  a 
loading  order  according  to  the  colliery  turn.  As 
the  result  of  all  that,  I  have  come  to  the  conclu. 
sion  that  all  the  parties  to  this  contract  assumed 
as  the  basis  of  the  transaction  that  there  would 
and  mart  be  more  or  less  delay,  according  to  the 
loading  turn  at  the  colliery.  I  have  only  one 
more  word  to  say  about  this.  It  is  true  that  the 
correspondence  took  place  between  the  parties 
after  £ebru  »ry,  which  was  the  date  of  the  charter- 
party,  still,  when  it  is  considered,  I  cannot  help 
seeing  from  that  correspondence  that  the 
charterers  and  shipowners,  both  of  them,  were 
contracting  in  view  of  this  state  of  things ;  and 
really  as  time  went  on  and  it  came  to  the  know- 
ledge of  the  parties  that  there  was  likely  to  be  a 
long  "stem,"  as  it  is  called  in  the  correspondence, 
both  parties  assume  that  this  long  "  stem  "  is  a 
burden  which  both  will  have  to  bear,  and  that 
neither  party  takes  upon  himself  the  risk  of  the 
long  '*  stem  ;  and,  eventually,  when  it  is  certain 
that'  the  waiting  will  be  for  a  long  time,  the 
shipowners  write  to  the  charterers  to  ask  the 
charterers  to  try,  as  a  matter  of  grace,  if  they 
can  get  the  purchasers  of  the  cargo,  who  had 
purchased  Wallsend,  to  change  it  to  some  other 
coal,  and,  although  the  charterers  did  their  beet, 


they  were  unable  to  effect  this.  It  seems  to  me 
that  all  these  things  which  I  have  referred  to 
clearly  bring  thiB  case  within  the  authority  of 
Harris  v.  Dreesman  (u.bi  sup.),  which  is  most 
admirably  summarised  by  Mr.  Carver  in  his  book 
on  Carriage  by  Sea,  and  the  particular  passage  to 
which  I  desire  to  call  attention  is  this.  After 
dealing  with  what  I  may  call  the  general  duties 
of  the  shipowner  and  the  charterer  in  the  earlier 
section,  he  says  (sect.  2  '•  t :  :  "  On  the  other  hand!, 
tho  charterer  cannot  be  assumed  to  have  the  cargo 
ready  if  it  is  expressly  to  be  provided  from  a  par- 
ticular place  and  the  charter  has  been  made  in  view 
of  circumstances  by  which,  as  the  parties  know, 
the  procuring  of  a  cargo  from  that  place  may  be 
delayed.  And  if  in  such  a  case  no  arrangement 
is  made  as  to  the  time  in  which  the  loading  iB 
to  be  done,  the  charterer  will  be  allowed  a 
reasonable  time  for  getting  the  cargo,  having 
regard  to  the  known  sources  of  delay."  It  seems 
to  me  that  the  present  case  exactly  falls  within 
this  passage.  It  was  a  case  of  a  cargo  to  be  pro- 
vided from  a  particular  place.  The  charter  was 
made  in  view  of  certain  circumstances  by  which, 
as  the  parties  knew,  the  procuring  of  a  cargo 
from  that  place  might  be  delayed.  There  is  no 
arrangement  in  this  case  as  to  the  time  in  which 
the  loading  is  to  be  done,  and  under  these  cir- 
cumstances, in  my  judgment,  this  charterer  was 
entitled  to  a  reasonable  time  for  getting  the 
cargo,  having  regard  to  the  known  sources  of 
delay  which  I  have  already  specified,  with  refer- 
ence to  these  collieries  adiacent  to  this  oort 
Under  these  circumstances,  what  has  the  learned 
judge  found?  He  has  found  as  a  fact— because 
really  this  is  fact  and  not  law — that  there  was 
nothing  done  unreasonably,  and  nothing  left  un- 
done which  the  charterer  reasonably  ought  to  have 
done  in  t  his  case.  The  only  suggestion  that  is  made 
as  to  anything  the  charterer  could  have  done  is 
that  he  oould  have  substituted  another  coal.  To 
my  mind,  he  did  all  that  he  could  be  reasonably 
expected  to  do  when  he  did  his  best  to  get  the 
person  who  became  the  purchaser  under  a  con- 
tract he  made  to  agree  to  accept  another  and  a 
different  coal  than  the  Wallsend  coal.  I  will 
assume  here  another  coal  could  have  been  got, 
but  it  seems  to  me  on  the  authorities  cited  before 
us,  which  I  really  do  not  think  I  am  bound  to 
go  into  at  length,  that  this  option  which  the 
charterers  bad  here  to  select  the  particular  coal 
was  an  option  which  they  had  to  exercise  for  their 
own  benefit,  and  they  had  a  right  to  determine 
what  that  coal  was,  not  when  the  ship  arrived  in 
New  South  Wales,  but  at  any  period  they  chose 
which  they  found  commercially  convenient  after 
the  date  of  the  charter-party.  The  observations 
which  are  made  by  Lord  Wensleydale— Parke.  B. 
as  he  was  then— in  Harris  v.  Dreesman  (ulri 
snp.)  are  extremely  pertinent,  and,  after  all,  they 
are  to  my  mind  summarised  with  perfect  accuracy 
in  the  passage  I  have  read  from  Mr.  Carver's 
book.  Under  these  circumstances  I  think  that 
the  judgment  of  Kennedy,  J.  in  this  case 
must  be  affirmed,  and  this  appeal  dismissed  with 
costs. 

Romeb,  L.J.— I  am  of  the  same  opinion.  The 
first  point  taken  on  behalf  of  the  appellants  is 
that  the  charterers  were  bound  to  have  their 
cargo  of  coal  ready  for  loading  immediately  on 
the  arrival  of  the  ship  at  Newcastle;  and,  that 
being  so,  the  charterers  are  liable  for  the  delay  in 
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loading  which  in  fact  occurred.  But  when  the 
charter-party  here  is  looked  at,  it  is  clear  that, 
when  according  to  the  option  given  to  the  char- 
terers they  selected  the  Wallsend  as  the  colliery 
from  which  the  coal  should  be  loaded,  the  charter- 
party  became  one  dealing  with  a  cargo  coming 
trotn  that  special  colliery  at  the  special  port  of 
Newcastle;  and  I  may  incidentally  point  out 
that  it  was  a  charter-party  where  no  special  time 
was  fixed  by  agreement  as  to  the  loading  and  no 
special  provision  made  as  to  it.  Now,  on  the 
facts  it  is  clear  that  both  parties  knew  all  the 
relevant  facts  connected  with  the  practice  of 
berthing  ships  at  Newcastle  in  order  to  load  coal 
from  the  colleries  there ;  and  I  have  no  hesitation 
in  saying  that,  in  my  opinion,  it  would  not  be 
carrying  out  the  true  intention  of  the  parties  and 
the  true  meaning  of  this  charter-party  if  we  did 
not  hold,  as  I  think  it  ought  to  be  held,  that  the 
parties  contracted  with  reference  to  that  common 
knowledge.  What  the  practice  is  as  to  berthing 
ships  at  the  port  of  Newcastle  has  already  been 
fully  dealt  with  by  this  court  in  Barque  Quilpw 
Limited  v.  Brown  {ante,  p.  765).  Both  parties 
knew  of  it ;  and  clearly  this  contract  of  charter- 
party  must  be  dealt  with  having  regard  to  the 
-common  knowledge  of  what  was  the  practice  at 
Newcastle.  I  agree  with  what  Vaughan 
Williams,  L  J.  has  said  as  to  the  statement 
of  the  law  contained  in  the  passage  of  the  well- 
known  book  by  Mr.  Carver,  which  be  has  read. 
I  think  the  principle  there  laid  down  is  a  true 
principle,  and  is  borne  out  by  Harris  v.  Dreetman 
{ubi  sup),  and  also  by  the  decision  of  the  House 
of  Lords  in  Little  v.  Stevenson  (ubi  sap.).  Apply- 
ing that  principle  to  the  present  case,  I  think, 
subject  to  the  question  whether  the  charterers 
acted  unreasonably  in  selecting  this  particular 
Wallsend  Colliery,  the  shipowners  cannot  com- 
plain of  the  delay  that  arose  in  the  loading  berth 
being  obtained.  That  delay  arose  by  reason  of  the 
practice  of  the  port  known  to  both,  and,  as  I  have 
said,  considered  by  both  with  reference  to  this 
-contract  and  owing  to  circumstances  which  were 
unavoidable  a*  far  as  concerns  the  charterers. 
After  the  loading  berth  was  obtained  there  was 
admittedly  no  delay  on  the  part  of  the  charterers, 
and  under  those  circumstances  it  appears  to  me 
impossible  for  us  to  say  the  charterers  had  not 
got  the  cargo  ready  in  a  reasonable  and  proper 
time  according  to  the  true  contract  between  the 
parties.  I  do  not  think  the  two  Scotch  cases  which 
have  been  cited — viz.,  Lilly  v.  Stevenson  {ubi  sup) 
and  Gardiner  v.  Macfarlane  (ubi  sup.) — are  autho- 
rities bearing  upon  the  present  case.  In  Ardan 
Steamship  Company  v.  Weir  and  Co.  (ubi  sup.)  no 
common  knowledge  of  the  practice  of  the  port 
was  alleged  or  proved ;  and  the  case  of  flams  v. 
Dreetman  (ubi  sup.)  and  the  principle  there 
referred  to  does  not  seem  even  to  have  been 
mentioned.  The  other  8cotch  case,  Gardiner  v. 
Macfarlane,  as  will  be  Been  when  the  exact  ques- 
tions there  decided  are  carefully  considered,  really 
has  no  bearing  upon  the  question  before  us.  That 
being  so,  the  only  other  question  in  this  case  is 
whether  in  selecting  the  Wallsend  Colliery  the 
charterers  acted  unreasonably.  All  I  need  say  is 
that  that  allegation  is  not  proved  to  my  satisfac- 
tion. In  considering  ijuestions  of  this  kind,  the 
principle  hud  down  by  Bowen,  L.J.  in  Tharsis 
Sulphur  and  Copper  Company  v.  Morel  Brothers 
and  Co.  (ubi  sup.)  ought  always  to  be  borne  in 
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mind.  In  that  case,  when  dealing  with  the  ques- 
tion  as  to  whether  the  option  given  to  a  charterer 
has  been  properly  exercised  in  reference  to  such 
cases  as  this,  he  said :  "  The  option  is  given  for 
the  benefit  of  the  person  who  has  to  exercise  it. 
He  is  bound  to  exercise  it  in  a  reasonable  time, 
but  is  not  bound,  in  exercising  it,  to  consider  the 
benefit  or  otherwise  of  the  other  party."  Apply- 
ing that  principle  here,  it  is  clear  to  me  that  the 
learned  judge  in  the  court  beiow  came  to  the 
right  conclusion,  that  the  charterers  did  not  act 
unreasonably. 

Stirling,  L.J. — I  am  of  the  same  opinion.  It 
was  not  disputed  that  under  this  charter-party 
the  charterers  were  bound  to  have  a  full  and 
complete  cargo  of  coals  in  readiness  whenever 
the  ship  was  in  a  loading  berth.  That  duty  has 
been  fulfilled.  No  question  arises  as  to  that,  but 
what  is  contended  is  that  the  defendants  are 
liable  in  respect  of  the  delay  which  occurred 
before  the  ship  got  into  the  loading  berth.  As 
to  that,  it  seems  to  me  that  the  obligations  of  the 
charterers  are  such  as  stated  by  Lord  Herschell 
with  reference  to  another,  though  very  similar, 
charter-party,  in  the  case  of  Little  v.  Stevenson 
(ubi  sup.).  He  says  :  "  Undoubtedly  that  would 
impose  by  implication  upon  the  charterer  the 
duty  of  doing  any  apt  that  was  necessary  on  his 
part,  according  to  the  custom  of  the  port,  to 
enable  her  to  get  a  berth.  He  could  not  defend 
him6elf  from  a  complaint  of  the  shipowner  that 
his  vessel  had  been  delayed  by  saying  that  she 
was  not  in  a  berth  when  she  was  not  there  because 
the  charterer  himself  had  failed  in  some  duty  to 
do  some  act  on  his  part  to  enable  her  to  get 
there."  And  then,  later  on,  he  adds  :  "  I  do  not 
for  a  moment  deny  that  he  is  bound  to  do  what- 
ever is  reasonable  on  his  part  with  the  view  of 
getting  the  ship  berthed  at  the  earliest  period 
that  is  reasonably  possible."  The  question  which 
it  seems  to  me  we  have  to  decide  is  whether  the 
defendants,  the  charterers,  omitted  to  do  any- 
thing that  was  reasonable  on  their  part  with  a 
view  of  getting  the  ship  berthed  at  the  earliest 
period  that  was  reasonably  possible.  It  seems  to 
me,  regard  being  bad  to  the  facts  proved  in  this 
case,  and  in  particular  to  the  circumstances  which 
were  known  to  all  the  parties  to  the  charter- 
arty  when  it  was  entered  into,  that  to  their 
nowledge  the  obtaining  of  a  cargo  at  Newcastle 
might  he  delayed.  I  cannot  think  that  the 
defendants  failed  in  doing  anything  that  was 
reasonably  possible  for  the  purpose  which  I  have 
mentioned.  With  regard  to  tbe  case  of  Ardan 
Steamship  Company  v.  Weir  and  Co.  (ubi  sup.), 
it  appears  to  me  that,  although  the  charter- 
party  seems  to  have  been  in  almost  identical 
terms  with  the  present,  the  facts  which  were 
established  in  that  case  were  different.  First  of 
all  the  learned  judge  found  that  there  was  an 
absolute  failure  in  the  duty  of  the  charterer  to 
provide  a  cargo  at  the  proper  time ;  and,  secondly, 
there  was  no  evidence  of  such  a  state  of  know- 
ledge as  is  proved  in  the  present  case,  which, 
upon  tbe  authority  of  Harris  v.  Dreetman  (ubi 
sup.),  oupht  to  be  taken  into  consideration.  I 
agree,  therefore,  that  the  appeal  must  be  dis- 
missed. 

Solicitors :  for  the  appellants,  W.  A.  Crump  and 
Son ;  for  the  respondents,  Parker,  Garrett,  Holman, 
and  Hotctlrr  . 
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HIGH  COURT  OF  JUSTICE. 

CHANCERY  DIYISION. 
Thursday,  June  9. 
(Before  Farwkll,  J.) 
Robins  p.  Goddard.  (a) 

Building  contract — Construction — Conclusiveness 
of  architects  certificate*— Limitation  of  right 
of  action. 

A  condition  of  a  building  agreement  $tated  that 
any  defects  which  might  appear  within  twelve 
months,  and  which  arose,  in  tlie  opinion  of  the 
architect,  from  materials  or  workmanship  not  in 
accordance  with  the  drawinas  and  specification 
or  the  instructions  of  the  architect,  should,  upon 
the  directions  of  the  architect,  be  made  good  by 
the  contractor  at  his  own  cost. 

A  subsequent  condition  contained  a  proviso  that 
"  no  certificate  of  the  architect  shall  be  con- 
sidered conclusive  evidence  as  to  the  sufficiency 
of  any  work  or  materials  to  which  it  relates, 
nor  shall  it  relieve  the  contractor  from  his  lia- 
bility to  make  good  all  defects  as  provided  by 
this  agreement. 

Held,  that  this  proviso  did  not  deprive  the  archi- 
tect's certificates  of  conclusiveness  for  all  pur- 
poses, but  only  so  as  not  to  relieve  the  contractor 
from  liability  to  make  good  defects  as  provided 
by  the  agreement — that  is  to  say,  as  provided 
by  the  condition  stated  above. 

WITNE88  ACTION. 

The  plaintiff  was  a  contractor  who  had  agreed 
to  carry  out  certain  additions  and  alterations  to 
the  defendant's  premises,  Croiley  Green,  Rick- 
mans  worth.  The  terms  on  which  the  plaintiff 
had  agreed  to  do  the  work  were  contained  in 
certain  articles  of  agreement  dated  the  15th  Oct. 
1902,  and  made  between  the  defendant  and  the 
plaintiff. 

By  tbeso  articles  it  was  agreed  that  the  works 
should  be  carried  out  in  the  manner  detailed 
in  conditions  set  forth  in  a  schedule  to  the 
agreement  It  was  also  agreed  by  clause  3  that 
the  term  "  the  architect "  in  the  conditions  should 
mean  John  Mansfield  Ferguson,  or,  in  the  event 
of  his  death  or  ceasing  to  be  the  architect  for  the 
purpose  of  the  contract,  Buch  other  person  as 
should  be  nominated  for  that  purpose  by  the 
employer. 

By  condition  16 : 

Tba  architect  shall,  during  the  progress  of  the  works, 
have  power  to  order  in  writing  from  time  to  time  the 
removal  from  the  works,  within  euoh  reasonable  time  or 
time*  as  may  be  apecified  in  the  order,  of  any  natoriala 
whioh  in  the  opinion  of  the  architect  are  not  in  accord- 
ance with  the  specification  or  the  instructions  of  the 
architect,  the  substitution  of  proper  materials,  and  the 
removal  and  proper  re-execution  of  any  work  executed 
with  materials  or  workmanship  not  in  accordance  with 
the  drawings  and  specification  or  instructions,  and  the 
contractor  shall  forthwith  carry  oat  such  order  at  his 
own  cost  In  oase  of  default  on  the  part  of  the  con- 
tractor to  carry  out  such  order,  the  employer  shall  have 
power  to  employ  and  pay  other  persona  to  carry  oat  the 
tame  ;  and  all  expenses  consequent  thereon  or  incidental 
thereto  shall  bo  borne  by  the  contractor,  and  shall  be 
recoverable  from  him  by  the  employer,  or  may  t* 
dsductod  by  the  employer  from  any  moneys  doe  or  that 
may  beoome  doe  to  the  contractor. 

l«>  Reported  by  U.  C.  Usiisu,  Esq.,  Barristar-at-Law. 
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By  condition  17 : 

Any  defects,  shrinkage,  or  other  faults  which  may 
appear  within  twelve  months  from  the  completion  of  the 
works,  arising  in  the  opinion  of  the  architect  from 
materials  or  workmanship  not  in  accordance  with  the 
drawings  and  tpecification  or  the  instructions  of  the 
architect,  or  any  damage  to  pointing  by  frost  appearing 
within  the  like  period,  shall  upon  the  directions  is 
writing  of  the  architect,  and  within  such  reasonable 
time  as  shall  be  specified  therein,  be  amended  and  made 
good  by  the  contractor  at  his  own  cost,  unless  the 
architect  shall  decide  that  be  ought  to  be  paid  for  the 
same  ;  and  in  case  of  default  the  employer  may  employ 
and  pay  other  persons  to  amend  and  make  good  such 
defects,  shrinkage,  or  other  faults  or  damage,  and  all 
expenses  consequent  thereon  or  incidental  thereto  shall 
be  borne  by  the  contractor,  and  shall  be  recoverable 
from  him  by  the  employer,  or  may  be  deduetsd  by  the 
employer  from  any  moneys  due  or  that  may  become  doe 
to  the  contractor.  Should  any  defective  work  have 
been  done  or  material  supplied  by  any  sub-contractor 
employed  on  the  works  who  has  been  nominated  or 
approved  by  the  architect,  as  provided  in  clause  20,  the 
contractor  shall  be  liable  to  make  good  in  the  eamo 
manner  as  if  such  work  or  material  had  been  done  or 
supplied  by  the  contractor,  and  been  subject  to  the 
provisions  of  this  and  the  preceding  clause. 

By  condition  30: 

The  contractor  shall  be  entitled  under  the  certifioatee 
to  be  issued  by  the  architect  to  the  contractor,  aud 
within  fourteen  days  of  the  date  of  each  certificate,  to 
pay  ment  by  the  employer  from  time  to  time  by  instal- 
ments, when  iu  the  opinion  of  the  architect  work  to  the 
value  of  one  hundred  pounds  (or  less  at  toe  reasonable 
discretion  of  the  architect)  hae  been  executed  iu  accord- 
ance with  the  contract,  at  ths  rate  of  eighty  per  cent,  of 
the  valao  of  work  so  executed  iu  the  building  until  the 
balance  retained  in  hand  amounts  to  ths  sum  of  two 
hundred  pounds,  afttr  which  time  the  instalments  shall 
be  up  to  the  fall  value  of  the  work  subsequently  executed. 
Ths  contractor  shall  be  entitled,  under  the  certificate  to 
be  issued  by  the  architect,  to  receive  payment  of  one 
hundred  pounds,  being  a  part  of  the  said  sum  of  two 
hundred  pounds,  when  the  works  are  practically  com- 
pleted, and  in  like  manner  to  payment  of  ths  balance 
within  a  farther  period  of  two  moetbs,  or  as  soon  after 
the  expiration  of  each  period  of  two  months  as  the  works 
shall  have  been  finally  completed,  and  all  defects  made 
(rood  according  to  ths  true  intent  and  meaning  hereof, 
whichever  shall  last  happen.  Ths  architect  shall  issue 
his  certificates  in  accordance  with  this  clause.  No  cer- 
tificate of  the  architect  shall  be  considered  conclusive 
evidence  as  to  the  sufficiency  of  any  work  or  material* 
to  which  it  relator,  nor  shall  it  relieve  the  con  tin:  tor  from 
his  liability  to  make  good  all  defects  as  provided  by  this 
agreement.  The  contractor  when  applying  for  a  cer- 
tificate shall,  if  required, as  far  as  practicable,  furnish 
to  the  architect  an  approximate  statement  of  the  work 
executed,  baaed  on  ths  original  estimate. 

Condition  32  makes  provision  for  reference  to 
arbitration : 

In  case  any  dispute  or  difference  shell  arise  between 
the  employer  or  the  architect  on  bis  behalf  and  the  con- 
tract or  either  daring  the  progress  of  the  works  or  after 
the  determination,  abandonment,  or  breach  of  the  con- 
tract bp  to  the  construction  of  the  contract  or  as  to  any 
matttor  or  thing  arising  thereunder  (except  as  to  the 
matters  left  to  the  discretion  of  the  architect  under 
clauses  4,  9, 16,  and  19  .  .  .  )  or  as  to  the  with- 
holding by  the  architect  of  any  certificate  to  which  the 
contractor  may  claim  to  be  entitled. 

Certificates  had  been  made  from  time  to  time 
by  the  architect  of  sums  to  which  the  contractor 
was  entitled,  and  a  final  certificate  was  issued  on 
the  24th  July  1903. 
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The  entire  amount  so  certified  to  be  due 
amounted  to  2S302. 17*.  2d.,  and  the  present  action 
was  for  the  amount  of  1930?.  17*.  2d.  remaining 


unpaid. 
Befor 


fore  the  issue  of  the  last  two  certificates, 
which  amounted  to  over  1300/.,  the  defendant  had 
formally  notified  the  architect  that  he  was  no 
longer  to  regard  himself  as  entitled  to  issue 
certificates ;  but,  in  spite  of  this,  the  architect 
had  continued  to  issue  certificates  as  theretofore. 

The  defendant  alleged  that  the  certificates  were 
not  duly  or  properly  issued  by  the  architect,  and 
counter-  claimed  for  damages  arising  in  respect  of 
the  plaintiff's  delay  in  executing  and  failure  ever 
to  complete  the  work. 

He  also  claimed  to  set  off  the  sums  expended 
by  him  in  rectifying  defects  in  the  work  carried 
■out  by  the  plaintiff. 

Duke.  K.C.  and  Beddall,  for  the  plaintiff,  stated 
the  facts,  and  continued : — There  is  a  fundamental 
objection  to  the  defence  and  counter-claim,  which 
renders  it  unnecessary  to  enter  into  the  question 
of  whether  there  were  in  fact  any  defects.  It  is 
impossible  for  the  defendant  to  make  a  claim  for 
defects.  Condition  30  of  the  contract  states  that 
"  no  certificate  of  the  architect  shall  be  considered 
conclusive  evidence  as  to  the  sufficiency  of  any 
work  or  materials  to  which  it  relates,  nor  shall  it 
relieve  the  contractor  from  his  liability  to  make 
gocd  all  defects  as  provided  by  this  agreement." 
That  is  not  a  provision  depriving  the  architect's 
certificate  of  conclusiveness  in  all  cases,  but  only 
as  provided  by  the  agreement.  The  scope  of  the 
condition  is  then  found  by  searching  the  agree- 
ment for  provisions,  and  we  find  condition  17  to 
be  the  one  in  which  provisions  are  made.  Con- 
dition 17  deals  with  defects,  shrinkage,  or  other 
faults  which  may  appear  within  twelve  months 
from  the  completion  ot  the  works  ;  and  in  such  a 
-case  the  architect  is  made  the  person  whose 
decision  rises  the  Lability  of  the  contractor. 
Clearly,  then,  the  provision  in  condition  30  is  not 
intended  to  render  the  certificates  of  the  architect 
inconclusive  in  ordinary  cases,  but  merely  enables 
him,  in  spite  of  his  certificates,  to  insist  on  the 
rectification  of  bidden  defects  which  appear 
within  twelve  months  of  the  completion  of  the 
works.  Hero  the  architect  has  raised  no  objection 
to  the  works  as  carried  ont  by  the  plaintiff,  but 
the  defendant  is  attempting  to  use  condition  30 
to  enable  him  to  go  behind  the  architect's  cer- 
tificates, although  he  has  not  impugned  the 
architect's  good  faith.  We  submit  that  this  case 
is  covered  by  Lord  Bateman  v.  Thampton  (Hud- 
son's Law  of  Building,  Sec.,  Contracts,  2nd  edit., 
vol.  2,  p.  166).  which  was  an  exactly  similar  case. 

C.  B.  Marriott  for  the  defendant. — I  submit 
that  condition  30  lays  down  beyond  question 
that  the  architect's  certificate  is  not  conclu- 
sive. This  would  be  absolutely  clear  except  for 
the  additional  words,  "  nor  shall  it  relieve  the 
contractor  from  his  liability  to  make  good  all 
defects  as  provided  by  this  agreement."  I  con- 
tend that  these  words  do  not  in  any  way  restrict 
the  previous  words,  and  the  right  arising  there- 
under to  go  behind  the  architect's  certificate : 

Hudson's  Law  of  Building,  Ac,  Contract*,  2nd  edit., 
vol  1,  pp.  302,  303. 

Further,  I  submit  that  the  notice  given  by  the 
defendant  to  the  architect  suspending  his  power 
to  grant  certificates  would  prevent  him  in  any 


case  from  giving  conclusive  certificates.  The 
architect  is  clearly  not  in  the  position  of  an  arbi- 
trator under  this  agreement,  for  there  is  a  sepa- 
rate provision  by  condition  32  for  the  appointment 
of  an  arbitrator  in  case  any  dispute  or  difference 
should  arise  "  between  the  employer  or  the  archi- 
tect on  his  behalf  and  the  contractor."  If  the 
employer  suspended  the  architect's  powers  without 
due  cause,  he  would  doubtless  lay  himself  open  to 
an  action  for  damages ;  bnt,  if  he  chose  to  take 
such  risk,  I  submit  that  he  could  suspend  the 
architect's  powers  at  any  time.  The  fact  that 
such  a  notice  had  been  given  Bhows  conclusively 
that  disputes  had  arisen,  and  therefore  the  archi- 
tect's certificates  are  not  to  be  treated  as  final  and 
conclusive : 

Lloyd  v.  Jf award,  Hudson's  L*w  of  Building,  Ac, 
Contracts,  2nd  edit,  vol.  2,  p.  454. 

Fabwbll,  J. — So  far  as  this  action  is  con- 
cerned, it  is  an  action  upon  certificates  given  by 
the  architect  in  relation  to  a  building  contract, 
and  it  is  really  an  undefended  action.  But  there 
is  a  counter-claim  which  gives  rise  to  the  argu- 
ment I  have  heard.  It  depends  upon  the  con- 
struction of  the  contract,  and  inasmuch  as  the 
contract  is  issued  under  the  sanction  of  the  Royal 
Institution  of  British  Architects,  and  is  on  a 
printed  form,  it  is,  I  suppose,  in  common  use;  so 
that  a  consideration  of  what  is  the  true  view  to 
be  taken  in  this  case  becomes  of  some  general 
importance.  Now,  one  approaches  contracts  of 
this  nature  with  the  knowledge  that  a  person  who 
deeires  to  employ  a  builder  to  carry  on  work  for 
him  also  employs  for  his  own  protection  an  archi- 
tect, whom  he  appoints,  and  who  is  usually 
imposed  on  the  builder  an  the  judge  in  relation  to 
any  matters  which  may  arise  in  the  course  of  the 
execution  of  the  wort.  In  the  particular  case 
before  me,  the  builder  can  recover  nothing  in 
respect  of  his  work  except  under  the  certificates 
to  be  given  him  by  the  architect  under  clause  30 
of  this  contract.  Now,  that  particular  clause  is 
qualified  by  a  provision  which,  in  my  view,  is  only 
explicable  by  reference  to  the  former  clauses  in 
the  contract,  and  is  not  to  be  extracted  or  treated 
as  a  separate  sentence  and  read  as  something 
apart  and  by  itself.  Condition  16  provides :  [His 
Lordship  then  read  the  condition.]  Then  con- 
dition if  1b  as  follows :  "  Any  defects,  shrinkage, 
or  other  faults  which  may  appear  within  twelve 
months  from  the  completion  of  the  works,  arising 
in  the  opinion  of  the  architect  from  materials  or 
workmanship  not  in  accordance  with  the  drawings, 
specification,  or  the  instructions  of  the  architect, 
or  any  damage  to  pointing  by  frost  appearing 
within  the  liko  period,  shall  upon  the  directions 
in  writing  of  the  architect,  and  within  such 
reasonable  time  as  shall  be  specified  therein,  be 
amended  and  made  good  by  the  contractor  at  his 
own  cost  unless  the  architect  shall  decide  that  he 
ought  to  be  paid  for  the  same."  Then  reading 
this  with  the  proviso  in  condition  30  that  "no 
certificate  of  tne  architect  shall  be  considered 
conclusive  evidence  of  the  sufficiency  of  any  work 
or  materials  to  which  it  relates,  nor  shall  it 
relieve  the  contractor  from  his  liability  to  make 
good  ail  defects  as  provided  by  this  agreement," 
the  contract  becomes,  to  my  mind,  perfectly 
reasonable  and  plain.  I  should  prefer,  instead  of 
the  word  "  nor  '*  coupling  those  two  sentences  in 
the  proviso,  to  read  it,  "  No  certificate  of  the 
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architect  shall  be  considered  conclusive  evidence 
as  to  the  sufficiency  of  any  work  or  materials  to 
which  it  relates  so  as  to  relieve  the  contractor 
from  his  liability  under  condition  17,"  which  is 
really  what  is  the  effect  of  it.    If  it  were  not  for 
the  express  provision  in  condition  30,  it  would  be 
open  to  argument  to  say :  "  Condition  1»>  tells  you 
the  architect  may  give  directions  as  to  proper 
materials  and  so  on  daring  the  course  of  the 
work.   He  has,  however,  given  certificates,  and, 
so  far  as  the  materials  are  concerned,  he  mast  be 
deemed  to  have  dealt  with  them  by  those  certifi- 
cates."  Thus  it  might  be  contended  Chat  the 
matter  was  finally  settled,  and  no  longer  open  to 
question.   This  proviso  is  put  in  to  prevent  that ; 
but,  that  being  so,  it  is  only  inserted  for  the 
purpose  of  letting  in  condition  17.    That  I  am 
correct  in  this  view  appears  to  me  to  be  con- 
clusively shown  by  the  words  in  condition  17 : 
•*  Unless  the  architect  shall  decide  that  he  ought 
to  be  paid  for  the  same."    It  obviously  con- 
stitute* the  architect,  who,  as  appears  in  clause  3 
of  the  contract,  is  a  nominee  of  the  employer  and 
employed  by  him  for  his  protection,  the  referee 
as  between  the  two  parties.   The  matters  raised 
by  the  counter-claim  are  not,  in  my  opinion,  any 
of  those  matters  which  are  to  be  referred  to 
arbitration  under  the  arbitration  condition,  and. 
even  if  they  were,  that  point  is  not  before  me  at 
present.    The  counter-claim  only  asks  me  to 
decide,  either  by  myself  or  by  the  official  referee, 
questions  as  to  deficient  workmanship  or  materials 
not  in  accordance  with  the  drawings  and  specifica- 
tion.  Now,  that  is  a  matter  which  is  provided 
for  by  this  particular  clause  17,  and,  unless  the 
architect  not  only  expresses  bis  opinion  that  they 
are  not  in  accordance  with  the  drawings  and 
specification,  but  also  decides  that  the  builder 
ought  not  to  be  paid  for  amending  and  making 
good   the  same,   I   do   not  see  how    I  can 
possibly  adjudicate  in  the  matter;  I  have  no 
jurisdiction,  and  the  result  is  that  in  my  opinion 
there  is  no  question  or  counter-claim  arising  at 
all  in  this  action.   It  is  simply  an  undefended 
action  on  the  certificates,  and  judgment  must  go 
for  the  amount  claimed. 

Solicitors  for  the  plaintiff,  Booth  and  Stnee. 
Solicitors  for  the  defendant,  Goddard,  Stanton, 
and  Hudson. 


Friday,  April  15. 

(Before  Buckley,  J.) 

Re  Lethebt  and  Christopher  Limited; 
Jones'  case,  (a) 

Company— Transfer— Address  of  transferor  not 
appearing— Number  of  share  not  stated— Refusal 
of  company  to  register. 

Where  by  a  clause  of  the  articles  of  association  of 
a  company  every  member  may  transfer  all  or 
any  of  his  shares,  but  every  transfer  must  be  in 
xcriting  and  in  the  usual  common  form,  the 
fact  that  the  deed  of  transfer  of  a  member  of 
the  company  who  is  selling  his  only  share  does 
not  set  out  the  address  of  the  transferor  or  the 
number  of  the  share  is  not  sufficient  ground  for 
the  company  to  refuse  to  register  the  transfer 
on  the  ground  of  irregularity. 

it)  Reported  bj  W.  HU.NTSS  Bosp,  Eeq.,  Barrl»Ur-atLaw.  • 


[Chan.  Div. 


Motion  by  Edward  James  Jones  that  a  oompany 
should  be  ordered  to  register  a  transfer,  dated  the 
22nd  March  1904,  of  a  fully  paid-up  share  num- 
bered 5998  in  the  capital  of  the  company  from 
Edith  Yioletta  Isley  to  Edward  James  Jones 
as  transferee  thereof,  and  that  the  register  of 
members  of  the  company  might  be  rectified 
accordingly. 

Edward  James  Jones  was  formerly  one  of  the 
managing  directors  of  the  company,  but,  owing 
to  disagreement  with  his  co-directors,  was  dis- 
missed. He  brought  an  action  against  the 
company  for  wrongful  dismissal,  which  was 
settled  on  the  following  terms  :  "  Plaintiff's  costa 
to  be  paid  by  defendants.  Plaintiff  to  receive  fJOOf. 
as  agreed  damages.  Plaintiff's  debentures  (stand- 
ing in  the  name  of  his  wife)  to  be  taken  over  at 

Ear,  and  plaintiff  to  transfer  the  one  share  which 
e  holds  to  the  oompany  or  their  nominee." 
The  oompany  was  a  private  oompany.  The 
applicant  was  an  accountant,  and  it  was  desired 
tbat  a  possibly  hostile  person  should  not  be  in  a 
position  to  obtain  particulars  to  which  a  share- 
holder would  be  entitled. 

About  two  months  subsequent  to  this  arrange- 
ment, the  applicant,  having  purchased  from  Editb 
Violetta  lsley  her  only  share  in  the  company, 
sent  the  certificate  and  deed  of  transfer  to  the 
company,  with  a  request  that  a  new  certificate 
should  be  sent  to  him.  The  deed  of  transfer 
contained  neither  the  address  of  the  transferor  nor 
the  number  of  the  share.  The  oompany  refused 
to  register  the  transfer  on  the  ground  of  its 
being  irregular,  and  that  it  did  not  comply  with 
the  following  clause  of  the  articles  of  association 
of  the  company  : 

Clause  25.  Subject  to  the  restrictions  of  those  pre- 
sent*, any  member  may  transfer  all  or  say  of  hi* 
shares,  but  every  transfer  most  be  in  writing  and  in  the 
usual  common  form,  and  mnst  be  left  at  tb*  office  of  the 
oompany  accompanied  by  the  certificate  of  the  shares 
to  be  transferred  and  such  other  evidence  (if  any)  ae 
the  directors  may  require  to  prove  the  title  of  the 
intending  transferor. 

It  was  also  provided  by  clause  28  aa  followB  : 
The  directors  may  in  their  discretion,  and  without 
assigning  any  reason  therefor,  refuse  to  register  the 
transfer  of  any  share  (not  being  a  f  ally  paid-up  share)  to 
any  person  whom  they  shall  not  approro  ae  transferee. 
The  directors  may  also  refuse  to  register  any  transfer 
of  shares,  whether  fully  paid  np  or  not,  on  which  the 
oompany  has  a  lien,  or  of  any  shares  which  the  holder 
has  agreed  with  the  oompany  to  hold  for  a  period  not 

Attbury,  K.C.  and  G.  F.  Hohler  for  the  appli- 
cant.— The  only  clause  in  the  articles  under  which 
the  company  have  power  to  refuse  registration  is 
clause  28,  and  that  clause  does  not  apply  to  this 
share.  The  applicant  is  entitled  to  have  the 
transfer  registered. 

Beddall  for  the  company. — The  transfer  was 
required  to  be  in  common  form  under  clause  25  of 
the  articles.  The  transfer  sent  to  the  company  was 
not  correct ;  the  address  of  the  transferor  did  not 
appear.  It  is  the  practice  of  all  companies  to  give 
notice  of  the  fact  of  a  transfer  being  lodged,  and 
the  address  on  the  register  was  not  correct.  The 
company  knew  that  Miss  Isley  had  left  the 
address  given  on  the  register,  and  did  not  know 
her  present  address.  Turther,  the  transfer  is 
irregular;  it  does  not  give  the  number  of  the 
share.   [Buckley,  Vj.— The  transferor  had  only 
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i  share,  and  therefore  the  number  was  unneces- 

•S*  J*1**'  28  L  T-  »«P-  -*87;  L.  Rep. 

<  Oh .  48o  ;  Bishops  case,  L.  Rep.  7  Ch.  296).]  The 
transfer  is  not  in  common  form,  and  does  not 
oomply  with  clause  2',  of  the  articles  of 
association. 

Buckley,  J, — The  transferee  in  this  case  was 
once  one  of  the  managing  directors  of  tbo  com- 
pany,  but  owing  to  certain  disagreements  between 
him  and  has  co  directora,  he  became  distasteful  to 
the  company  and  was  dismissed  from  his  office. 
He  brought  an  action  against  the  company  for 
wrongful  dismissal,  which  was  settled  by  the  com- 
pany giving  him  certain  damages  and  taking  over 
his  debentures  at  par,  he,  on  the  other  hand, 
agreeing  to  hand  over  his  share  to  the  company, 
"ben  the  company  made  this  arrangement  they 
ought  to  have  remembered  that  he  could  buy 
another  share,  and  provided  against  this  in  the 
agreement     As  a  matter  of  fact,  he  did  buy 
another  share,  and  applied  to  the  company  to 
register  it.    The  directors  have  no  power  under 
the  articles  to  refuse  registration  unless  the  com- 
pany have  a  lien  on  the  shares,  or  the  holder  has 
agreed  with  the  company  to  hold  them  for  a  period 
which  has  not  expired,  or  unless  the  share  is  not 
fully  paid  up.    The  shares  of  the  company  are 
transferable,  and  the  transfer  is  only  regulated  by 
certain  regulations  contained  in  the  articles. 
Mias  Ialey  bad  power  to  transfer  this  share,  and 
the  only  regulation  that  applied  was  that  the 
transfer  must  be  in  writing  and  in  the  usual 
common  form,  and  must  be  left  at  the  office  of 
the  company  accompanied  by  the  certificate  of 
the  shares  to  be  transferred.    It  is  contended 
that  the  transfer  ia  not  in  the  usual  common 
form,   because    neither   the   address   of  the 
transferor  nor  the  number  of  the  share  appears  in 
the  transfer.    Miss  Isley  is  described  on  the 
register  of  members  and  on  the  share  certificate 
as  of  the  same  address,  and  the  transferee  sent 
the  certificate  with  the  transfer  to  the  company. 
There  can,  therefore,  be  no  doubt  as  to  who  the 
transferor  was.    Now,  as  to  the  absenoe  of  the 
number.   Miss  Isley  only  holds  one  share ;  there 
therefore  cannot  be  any  doubt  as  to  what  share 
ehe  meant  to  transfer.  She  transfers  the  only  one 
she  can.   I  am  of  opinion  that  the  absence  of  the 
address  and  of  the  number  of  the  share  were,  in 
the  circumstances  of  this  case,  wholly  immaterial. 
The  numbers  are  directory  only.   Mellish,  L. J.  in 
ItuTs  case  (ubi  tup.),  at  p.  487  of  the  report, 
said:  "I  think  the  numbers  of  the  shares  are 
simply  directory  for  the  purposes  of  enabling  the 
title  of  particular  persons  to  be  traced."  and 
continues .  "  If,  therefore,  a  holder  of  shares  has 
the  aame  number  of  shares  which  he  professes  to 
transfer,  or  a  larger  number,  and  by  mistake  the 
wrong  distinguishing  numbers  are  put  in  the 
transfer,  that  will  not  prevent  the  fifty  shares 
which  belonged  to  him  passing  to  the  transferee." 
Selwyn,  LJr.  in  Bishop's  case  (ubi  sup.)  said : 
"  As  there  was  no  doubt  whatever  either  as  to  the 
numbers  of  the  shares  which  he  intended  to  assign 
or  of  the  intention  on  the  part  of  the  assignee  to 
accept  the  twenty-five  shares,  and  as  he  had  but 
twenty-five    shares,  the   circumstance  of  the 
numbers  being  inserted  afterwards  was  perfectly 
immaterial."   As  the  absence  of  the  address  and 
the   number   are   immaterial,    there  was  no 
infringement  of  clause  25  of  the  articles,  and  the 
transfer  wa3  in  the  common  form.   If,  in  a  deed 


of  transfer,  the  i's  were  not  properly  dotted,  and 
the  t's  were  not  properly  crossed,  could  you  then 
say  that  the  transfer  was  not  in  the  common 
form  ?  In  my  opinion  you  could  not.  Under 
these  circumstances  I  think  the  applicant  is 
entitled  to  have  the  transfer  registered,  and  I 
make  the  order  which  is  asked  for.  As  a  matter 
of  form,  I  will  join  Miss  Isley  as  a  co-applicant. 

Solicitor  for  the  applicant,  A.  W.  Bartiett. 

Solicitor  for  the  company,  G.  H.  Daniel 


April  2G  and  27. 
(Before  Buckley,  J.) 

Keith  t.  Twentieth  Century  Club 
Limited,  (a) 
Ornamental  garden — Bights  thereto  of  occupiers 
of  adjoining  houses — User  by  their  families  and 
friends— Proprietary  club  owned  by  limited 
liability  company— Resident  and  non-resident 
members. 

By  a  deed  rights  of  user  of  an  ornamental  garden 
were  granted  to  C.  H.  B.,  his  heirs,  executors, 
administrators,  and  assigns,  and  his  or  their 
lessees  or  sublessees  or  tenants  (being  occupiers 
for  the  lime  being)  of  houses  immediately  con- 
tiguous  or  adjoining  to  the  ornamental  incloture, 
and  for  his  or  their  families  or  friends  in  his  or 
their  company  or  without. 

A  limited  company,  having  purchased  certain  of 
the  houses  from  C.  H.  B.  and  started  a  social 
and  residential  club  for  lady  workers,  authorised 
and  attotred  its  members  to  use  the  garden. 

Held,  that,  as  the  relation  of  the  members  to  the 
club  was  that  of  customers,  and  not  sublessees, 
tenants,  or  friends,  upon  the  true  construction  of 
the  deed  the  company  could  not  authorise  such 
user. 

The  plaintiffs  in  this  action  were  the  owners  in 
fee  simple  as  to  one  and  the  occupiers  as  to 
others  of  certain  houses,  Nos.  22  and  23,  Stanley- 
gardens,  and  Nos.  36,  37,  38,  and  39,  Kensington 
Park-gardens,  situate  at  Notting  Hill,  in  the 
county  of  London,  and  were  entitled  under  a 
deed  dated  the  25th  June  1852  to  certain  rights 
over  a  certain  ornamental  garden  situate  between 
the  two  rows  of  houses.  They  were  also  the 
committee  of  management  of  the  garden. 

The  defendants  were  an  incorporated  company 
and  were  registered  in  1902  under  the  Joint  Stock 
Companies  Acts,  the  nominal  capital  of  the  com- 
pany being  10,000/.,  in  1000  shares  of  101.  each, 
and  the  registered  offices  being  at  Nos.  26,  27, 
and  88,  Stanley-gardens 

The  defendant  company  was  registered  under 
the  name  of  the  Twentieth  Century  Club,  and  the 
objects  of  it  were  to  provide,  at  a  reasonable  cost, 
a  comfortable  home,  combined  with  the  facilities 
of  a  high-class  club,  for  ladies  engaged  in  pro- 
fessional or  other  work  in  London. 

In  1902,  shortly  after  their  registration,  the 
defendant  company  purchased  the  fee  simple  of 
four  houses,  Nos.  26,  27,  28,  and  29,  Stanley- 
gardens,  and  afterwards  acquired  a  lease  of 
No.  125.  They  acquired  these  houses  for  the  pur- 
poses  of  the  club,  and  certain  ladies  joined  the 
club  and  resided  there. 

The  club,  which  was  of  a  social  character, 
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governed  by  directors,  who  elected  member*  and 
controlled  its  general  affairs,  contained  eighty* 
eight  tingle  and  twelve  double  bedrooms  and  also 
a  suite  of  reception  apartments,  and  was  a  pro- 
prietary club,  imposing  no  liability  on  the 
members  beyond  the  payment  of  the  annual  sub. 
ecription  of  10a.  6d.,  payable,  in  the  first  instance, 
on  application  for  election,  afterwards  on  the 
1st  May  in  each  year.  Country  and  non- resident 
members,  by  paying  an  annual  subscription  of 
10*.  6d.,  could  avail  themselves  of  the  facilities  of 
the  club;  they' could  also  have  the  use  of  a  bed- 
room if  there  was  one  vacant. 

Any  member  who  wished  to  withdraw  from  the 
club  or  to  vacate  her  apartment  could  do  so  by 
giving  one  week's  notioe  to  the  honorary  secre- 
tary in  writing.  Members  could  not  give  orders 
to  or  correct  the  servants,  or  interfere  in  any  way 
with  the  management  or  organisation  of  the 
club. 

The  members  of  the  club  were  subject  to  the 
following  by-laws : 

1.  Payment*  for  sleeping  apartment*  and  board  are  doe 
and  shall  be  paid  weekly. 

2.  The  oast  of  a  furnished  sleeping  apartment,  payable 
in  advance,  is  10*.  6d.  per  week. 

13.  The  olnb  entranoe  in  closed  at  dusk.  Members 
desiring  to  enter  later  than  11  pan.  shall  obtain  a  latch- 
key (deposit  1«.  6d.)  at  the  office  to  avoid  the  risk  of 
being  shot  out. 

15.  The  directors  do  not  undertake  to  reserve  any 
particular  bedroom  for  a  member  if  vacated  during 
holidays,  Ac,  unices  paid  for. 

17.  The  direotors  reserve  to  themselves  the  right, 
notwithstanding  anything  stated  or  implied  in  the  fore- 
going by-laws,  to  remove  I  rem  the  olnb  register  the 
came  of  any  member  whoso  room  may  be  retired  for 
other  use.  In  every  such  oaee  a  proportionate  amount 
of  the  last  annual  subscription  will  be  returned. 

There  were  also  regulations  as  to  the  usee 
which  the  members  might  make  of  their  bed- 
rooms ;  they  might  not  Dring  candles  into  their 
bedrooms  or  use  oil  lamps  or  stoves  for  lighting  or 
cooking  purposes ;  they  might  not  use  sewing 
machines  or  play  musical  instruments,  knock 
nails  in  the  walls  without  permission,  or  smoke. 

By  an  indenture  dated  the  25th  June  1852  Felix 
Ladbroke  granted  to  Charles  Henry  Blake,  his 
heir 8,  and  assigns  for  ever  all  that  piece  or  parcel 
of  ground  situate  and  being  at  Notting  Hill 
(including  the  site  of  the  houses  afterwards 
built  in  Stanley-gardens)  bounded  on  the  north 
by  Ladbroke  giirdena-road,  on  the  east  by  the 
Kensington  Park-road,  and  on  the  south  by  the 
ornamental  pleasure  grounds  laid  out  for  the  use 
of  the  houses  in  Kensington  Park-gardens.  And 
the  indenture  proceeded: 

And  this  indenture  farther  witneeseth  that  for  the 
consideration  aforesaid  he  the  said  Felii  Ladbroke  doth 
hereby  give,  grant,  and  confirm  to  the  said  Charles 
Henry  Blake,  his  heirs,  executors,  administrators,  and 
assigns,  and  his  or  their  leasees  and  sublessees  or 
tenants  (bciDg  occupiers  for  the  time  being)  of  the 
booses  now  in  course  of  erection  or  at  any  time  here- 
after to  be  erected  immediately  oontignons  and  adjoining 
to  the  hereinafter  mentioned  ornamental  inolosure  or 
pleasure  ground,  and  for  his  or  their  families  and  friends 
in  bis  or  their  company  or  without,  free  nse  and  right  of 
ingress,  egress,  and  regress  at  all  times  hereafter  into, 
ant  of,  and  upon  the  said  ornamental  garden  or  pleasure 
ground  delineated  and  described  in  the  plan  hereto 
annexed  and  coloured  green.   Together  with  all  right*, 
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privileges,  advantages,  and  appurtenances  whatsoever  to 
the  said  free  u«e  and  right  of  ingress,  egress,  and  regress 
belonging  or  in  anywise  necessary  for  the  fall  and  abso- 
lute enjoyment  thereof  respectively,  be  and  they 
nevertheless  conforming  to  such  rules  and  regulations 
an  to  user  of  the  same  as  shall  be  ordered  and  laid  down 
by  the  said  Felix  Ladbroke,  bis  heirs  or  assigns,  and  tiie 
committee  (if  any)  of  the  resident  inhabitants  of  the 
house*  adjoining  the  said  ornamental  ground  to  whom 
the  management  sad  control  of  the  said  ornamental 
ground  shall  be  committed  for  the  preservation  and  the 
keeping  of  the  same,  and  also  contxibating  towards  the 
expenses  of  maintaining  and  keeping  np  the  same  such 
annual  sum  not  exceeding  21.  2s.  per  house  as  shall  be 
oontribnted  by  the  owners  or  ooonpiers  of  the  other 
houses  on  the  south  side  of  the  said  ground.  To  have 
and  to  hold  the  said  free  nse  and  right  of  ingress,  egress, 
and  regress  with  the  other  rights,  privileges,  and  advan- 
tages thereto  belonging  or  appertaining  unto  the  said 
C.  H.  Blake,  his  heirs,  appointees,  and  assigns,  and  his 
and  their   lessees  and  ■ablessces   or  tenants  (being 

for  ever. 

At  the  date  of  execution  of  the  deed  the  houses 
in  Kensington  Park-gardens  had  been  built,  and 
some  of  the  houses  in  Stanley-gardens  were  in 
course  of  erection. 

The  defendant*  through  their  predecessor  in 
title,  C.  H.  Blake,  were  entitled  to  the  benefits  of 
this  indenture,  and  the  members  of  the  club  from 
time  to  time  entered  and  used  the  gardens  in  the 
same  manner  as  the  owners  and  occupiers  of  the 
other  houses  iu  Stanley-gardens  and  Kensington 
Park- gardens. 

This  was  an  action  brought  by  the  plaintiffs, 
the  freeholder  himself  not  being  a  party,  asking 
for  an  injunction  to  restrain  the  defendants,  their 
directors,  officers,  and  servants,  from  authorising 
or  permitting  any  of  the  members  of  the  club 
from  entering  or  using  the  garden. 

By  an  order  of  Byrne,  J.  made  by  consent  on 
the  3rd  March  1901  it  was  ordered  that  the 
following  points  of  law  bo  set  down  to  be  argued 
before  the  oourt — namely:  (1)  Whether  the 
resident  members  of  the  club  k^nown  as  the 
Twentieth  Century  Club  were  entitled  as  of  right 
during  their  resident  membership  to  enter  into 
and  use  the  gardens.  (2)  Or  whether  the  defen- 
dants were  entitled  to  authorise  or  allow  such 
entry  and  user  by  such  resident  members. 
(3)  Whether  the  defendants  were  entitled  to 
authorise  or  allow  non-resident  members  of  the 
club  to  enter  and  use  the  said  gardens. 

BucJcnuuter,  K.O.  and  G.  W.  Brabani  for  the 
plaintiffs. — The  members  of  the  club  are  neither 
tenants  nor  sublessees.  To  constitute  a  tenancy 
there  must  be  some  estate  or  interest  curved  out 
of  the  estate  which  the  landlord  has.  Here  there 
is  nothing  of  the  kind ;  they  have  not  even  got 
the  exclusive  right  to  their  bedroom.  The  occu- 
pation is  in  the  nature  of  a  licence,  and  is  not  a 
tenancy : 

Watkint  v.  Ovtrteer*  of  MUton-ntit-Gravitend, 
IS  L.  T.  Rep.  601 ;  L.  Rep.  3  Q.  B.  350,  at 
p.  356. 

Astbury,  K.C.  and  Athworih  Jame$  for  the 
defendants. — A  portion  of  a  house  may  for  some 
purposes  be  a  house:  (per  Lindley,  M.R.  in 
A'im&er  v.  Adman*,  82  L.  T.  Rep.  22;  (1900) 
1  Ch.  412,  at  p.  415).  The  members  of  the 
club  are  tenants  of  single  rooms;  they  are 
tenants  within  the  meaning  of  the  word  in  the 
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deed.  Boviil,  C.J.  in  Stamper  v.  Sunderland' 
near- the- Sea  Qverteert  (18  L.  T.  Rep.  682  ; 
L.  Rep.  3  C.  P.  388,  at  p.  394)  and  Willes.  J. 
in  Thompson  v.  Ward  (24  L.  T.  Rep.  679; 
L.  Rep.  6  C.  P.  327,  at  p.  351)  refer  to  the  occu- 
piers of  single  rooms  as  tenants.  The  grant  of 
an  easement  extends  to  all  licensees  of  the  grantee 
even  though  they  are  not  expressly  mentioned  in 
the  grant : 

Baxendale  v.  North  Lambeth  Liberal  and  Radical 
Club  Limited,  87  L.  T.  Bop.  161 ;  (1902)  2  Ch. 
427. 

They  also  referred  to 

Cook  v.  Humber,  5  L.  T.  Sep.  838  ;  11  C.  B.  N.  S. 

733; 

Wood  t.  Ledbitter,  13  M.  A  W.  838 ; 
Harrie  v.  Drew,  2  B.  A  Ad.  161. 

Buckley,  J.  (after  reading  the  deed  of  the 
25th  Jnne  1852,  and  stating  the  facts  as  above 
set  oat,  continued:) — The  garden  ground  in 
question  belongs  to  a  freeholder,  who  is  the 
common  grantor  of  both  the  plaintiffs  and 
defendants,  but  he  is  not  a  party  to  this  action. 
The  plaintiffs  are  asking  for  an  injunction  to 
restrain  the  defendants  from  going  behind  what 
the  plaintiffs  say  is  the  grant  which  is  made  to 
them  ;  and  they  are  doing  that  in  the  absence  of 
the  common  grantor,  who  might  have  granted, 
so  far  as  I  see,  rights  to  people  other  than  those 
who  are  here  before  me.  Bat  I  am  not  trying 
this  action;  and  the  question  whether  it  is 
complete  as  to  parties  is  not  necessary  for  my 
determination,  for  this  reason,  that  I  am  only 
proceeding  under  an  order  made  by  Byrne,  J., 
by  which  oy  consent  it  was  ordered  that  certain 
points  of  law  raised  by  the  pleadings  be  set  down 
to  be  argued.  The  plaintiffs  say  that,  as  regards 
the  use  of  the  garden  by  the  ladies,  there  will  not 
be  necessarily  any  objection  to  it  on  the  part  of 
the  other  householders.  Whether  there  will  be 
ultimately  or  not  I  do  not  know,  but  they  say,  as 
it  seems  to  me,  not  unreasonably,  thoy  want  to 
know  what  limits  there  are  to  the  rights  of 
occupiers  of  the  houses  under  the  deed  of  1852 ; 
Ijecause,  if  they  suffer  this  to  go  on,  and  it  is  not 
within  the  deed,  they  may  be  prejudiced  hereafter 
in  saying  what  the  rights  are.  Therefore, 
without  any  feeling  of  hostility,  but  for  the 
purpose  of  knowing  what  their  rights  are,  they 
ask  the  court  to  determine  the  true  construction 
of  the  deed.  There  is  contained  in  the  deed  no 
words  by  way  of  covenant  or  restriction  at  all  to 
fetter  the  purchaser  of  the  ground  as  to  the 
buildings  which  he  is  to  put  up  upon  the  land. 
He  might,  so  far  as  I  see,  for  anything  that  is 
contained  by  implication  in  the  deed,  put  up 
residences,  or  shops,  or  a  factory,  or  anything  he 
liked.  There  is  nothing  about  it  in  the  deed  at 
all  except  the  following,  which  is  at  least  a  fair 
inference,  particularly  from  the  language  which 
I  have  read,  that  what  was  in  the  minds  of  the 
parties  was  residential  houses.  They  were  to  be 
built  in  the  neighbourhood  of  existing  residential 
houses  that  were  already  abutting  on  this  garden. 
Some  of  them  were  in  course  of  erection,  and,  of 
course,  it  would  be  known  what  their  nature  was, 
and  they  were,  in  fact,  residential  houses.  They 
are  also  spoken  of  as  houses  which  will  be  in  the 
occupation  of  persons  who  have  families  and 
friends.  That  rather  points  to  residential  houses, 
bat,  beyond  that,  I  hare  no  guide  upon  the 
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language  of  the  deed.  The  club  imposes  a  large 
number  of  restrictions  upon  its  members  by  its 
by-laws,  and  also  upon  the  room  which  the 
member  is  to  have ;  and  what  seems  to  me  to  be 
contemplated  is,  that  the  club  staff  will  go  into 
her  room  for  necessary  purposes,  and  that  she 
will  not  have  the  exclusive  occupation.  Then 
there  is  nothing  amrmatory,  except  as  to  country 
members, with  regard  to  the  right  of  a  member  to 
have  a  room  at  all.  It  is  inferred  that  they  will 
become  entitled  to  a  room,  but  there  are  no  affir- 
mative words  directly  giving  a  right  to  a  room. 
As  to  country  members  there  is  this,  that  they 
may  have  the  use  of  a  bedroom  if  there  be  one 
vacant.  That  seems  to  imply  that  town  members 
will  have  the  prior  right.  Country  members  will 
only  get  one  in  default  of  there  being  a  town 
member  who  wants  a  room.  But,  again,  there  is 
no  provision  as  between  the  town  members  as  to 
how  any  member  is  to  have  a  room  in  case  of 
competition.  1  mean,  supposing  there  are  two 
rooms  empty  and  five  members  want  a  room, 
there  seems  to  be  no  prevision  at  all  as  to  how 
there  is  to  be  any  right  as  between  one  and 
another  to  have  a  room  given  to  her,  and  there 
seems  no  limit  as  to  the  number  of  members. 
There  may  be  more  town  members  than  rooms. 
It  seems  to  me  to  have  nothing  more  in  contem- 

Jilation  than  that  the  ladies,  if  they  are  paying 
or  the  rooms,  may  ask  to  have  a  room,  and  that  a 
room  will  presumably  be  given  them  upon  the 
payment  which  is  required— namely,  10*.  6d.  a 
week.  Then  it  has  been  pointed  out  that  thiB 
10«.  6d.  a  week  is  payable  in  advance.  Certainly, 
having  paid  the  rent  in  advance  for  her  room,  the 
lady  has  rights;  and  certainly  the  document 
contemplates  that  during  the  week,  having  paid 
her  rent  in  advance,  she  will  have  a  room.  But 
is  there  anything  which  shows  that  she  is  to  have 
any  definite  and  particular  room — in  fact,  that 
the  room  she  is  put  into  first  she  is  to  have  for  a 
week  ?  There  iB  nothing  about  it  at  all  affirm- 
atively. There  is  only  this  to  guide  me,  that 
by-law  15  provides  that,  "  The  directors  do  not 
undertake  to  reserve  any  particular  bedroom  for 
a  member  if  vacated  during  the  holidays,  &e., 
unless  paid  for,"  from  which  the  inference  is  that 
if  the  member  does  pay  for  it  daring  her  holidays 
they  will  keep  it  for  her  until  she  comes  back. 
That  is  the  fair  inference,  and  that,  I  think, 
would  involve  inferentially  the  major  proposition, 
that  if  it  were  not  holidays,  as  the  member  was 
not  away,  they  would  keep  her  room  for  her,  and 
not  remove  her  into  another  one.  But  that  is 
all  by  way  of  implication.  Now,  having  regard  to 
all  these  provisions,  the  first  question  I  have  to 
answer  is,  whether  these  ladies  can  within  the 
language  of  the  deed  be  spoken  of  as  lessees,  or 
sublessees,  or  tenants  of  the  limited  company.  In 
my  opinion  they  cannot  I  think  that  all  those 
words  imply  and  involve  the  existence  of  some 
estate  or  interest  in  the  land  by  the  person  who  is 
spoken  of  as  the  lessee,  sublessee,  or  tenant. 
There  are  many  circumstances  under  which  a 
person  makes  a  payment  as  the  price  of  a  right, 
and  with  the  result  that  he  has  the  right  of  enter- 
ing upon  land  and  doing  something  upon  land  of 
which,  nevertheless,  he  is  not  a  tenant  As,  for 
instance,  if  a  man  pays  a  sum  for  the  occupation 
of  a  stall  at  the  opera  or  theatre.  He  pays  for  the 
right  of  occupation  of  a  particular  seat  to  view  a 
particular  performance.   Or  take  the  case  of  a 
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man  who  pays  for  the  right  to  enter  a  picture 
gallery  and  look  at  the  pictures.  The  right  which 
follows  to  him  is  that  he  is  entitled,  without 
being  a  trespasser,  to  go  into  the  picture  gallery 
and  say :  "  1  have  a  right  o\«-  this  land— namely, 
a  right  to  come  in  and  see  the  pictures."  Or  take 
another  case.  A  man  pays  a  sum  of  money 
as  the  price  of  being  allowed  to  go  into  a  straw- 
berry  garden  and  eat  as  much  fruit  as  he  pleases. 
Of  course,  in  none  of  those  cases  does  the  person 
become  a  tenant  at  all ;  he  is  a  lioensee.  He  is  a 
person  who  cannot  be  quarrelled  with  as  a  tres- 
passer, he  being  on  the  land  because  he  has 
received  a  licence  to  go  upon  the  land,  but  he  is 
not  a  tenant.  He  has  no  estate  right  or  interest 
in  the  land  as  land.  He  has  a  right  to  come  upon 
the  land  by  licence  of  the  person  who  remains 
the  sole  owner  of  all  the  estate  and  interest  in  the 
land.  I  can  conceive  that  every  leasee  or  tenant 
must  be  capable  of  being  spoken  of  as  being  a 
person  who  has  some  estate  or  interest  in  the  land 
carved  out  of  the  estate  or  interest  of  the  person  to 
whom  he  is  the  leasee  or  tenant.  Now,  in  my 
judgment,  these  ladies  are  not.  in  respect  of  this 
right  of  occupation,  anything  more  than 
licenoees.  When  the  lady  has  paid  her  10s.  6d. 
in  advance  for  the  week  she  has  derived,  by 
virtue  of  that  payment,  the  right,  as  against  the 
defendant  company,  who  have  taken  her  money, 
to  be  provided  with  a  sleeping-room  for  a  period 
of  seven  days,  the  company,  as  the  person  to 
whom  the  room  belongs,  having  all  the  rights  to 
which  I  have  referred.  As  to  the  room,  which  she, 
in  point  of  fact,  had  the  use  of  for  the  time,  she 
is  simply  a  user  by  licence,  and  not  a  tenant. 
Having  so  far  dealt  with  the  words,  "  lessees, 
sublessees,  or  tenants,"  I  mnst  now  consider  the 
words  following  them'— namely,  "  being  occupiers 
for  the  time  being  of  the  houses."  I  do  not 
found  anything  on  the  difference  between  an 
occupier  of  a  house  and  the  occupier  of  part  of  a 
house — of  a  room  in  the  house.  In  my  opinion, 
the  occupier  of  n  room  may  be  properly  spoken  of 
as  the  occupier  of  a  house,  but  I  think  it  is  plain 
that  those  words,  "  being  occupiers,  are  not  words 
of  grant  at  all,  but  words  of  restriction  on  that 
which  precedes.  The  user  is  to  the  leasee  "  being 
occupier  of  the  house  " — that  is  to  say,  that  the 
lesaee  who  is  not  an  occupier  cannot  use  the 
garden ;  if  he  has  underleased,  and  gone  to  reside 
elsewhere,  he  cannot  say  he  is  entitled  to  use  it 
You  must  be  able  to  predicate  of  the  person  who 
wants  to  exercise  the  right  of  user  tfaat  he  is  a 
leisee,  and  also  an  occupier.  The  words 
occupiers  are,  as  I  said,  not  words  of  grant,  but 
words  of  qualification  of  the  lessee.  Nothing 
arises,  therefore,  upon  the  fact  that  these  ladies 
are  occupiers  of  the  house.  In  my  judgment  they 
are,  bat  there  is  no  grant  to  the  occupier  of  the 
house  unless  he  be  also  a  tenant,  and  they  are  not 
tenants.  Then  I  have  to  go  on  to  this,  that  the 
clause  which  entitled  them  to  use  includes  further 
"  his  or  their  families  and  friends  in  his  or  their 
company  or  without.  "  His  or  their  "  is  the  free- 
holder, or  lessee,  or  tenant,  and  so  on.  Now, 
nothing  arises  on  the  word  "families."  Of 
course,  these  ladies  are  not  of  the  family  of  the 
limited  company.  The  family  there  spoken  of 
is  the  wife  and  children  and  relations  of  the 
man  who  is  supposed  to  be  the  occupier  of  the 
house.  This  corporation  has  no  family  in  that 
sense.   But  wbat  is  the  meaning  of  the  word 


•'  friends  "  P   There  it  seems  to  me  that  the  first 
distinction  to  draw  is  this:  that  the  lessee  or 
other  person — the  company  in  this  case — cannot 
invite  anybody  they  choose  to  come  in  merely 
from  friendly  motives.   Supposing  a  lady  tenant 
or  occupier  of  one  of  these  nouses  was  interested 
in  a  neighbouring    Sunday  school,  and  was 
desirous  of  inviting  all  the  children  from  it  to 
come  in  for  an  afternoon's  play,  and  bave.tea 
with  her  in  the  garden,  I  conceive  she  could  not 
do  that.   Or.  supposing  she  had  a  brother  in  a 
factory,  employing  a  number  of  workmen,  and 
she  wished  to  invite  her  brother's  servants  and 
workpeople  to  come  there  with  their  wives  and 
children  for  an  afternoon,  she  could  not  do  that 
from  friendly  motives.   The  test  is  not  whether 
you  invite  persons  to  come  there  from  friendly 
motives,  but  whether  the  person  is  your  friend.  I 
am  not  going  to  attempt  to  draw  an  exact  line, 
and  say  exactly  where  friendship  begins  and 
ends.   I  have  to  look  and  see  whether  the  ladies 
I  have  to  deal  with  here  can  properly  be  spoken  of 
as  friends  of  a  limited  company.  Friendly 
relations  may  exist  between  them,  but  they  are 
not  friends  within  the  meaning  of  this  deed.  The 
word  by  which  I  should  describe  them  would  be 
"customers."      The   defendant    company  are 
carrying  on  business ;  it  is  no  less  a  business 
because  it  is  one  for  tho  advantage  of  ladies  of 
small  means.   The  persons  who  become  members 
of  this  proprietory  club,  and  make  a  payment — 
out  of  which  the  company  may  or  may  not  make 
a  profit — are  accepted  as  such,  not  because  of 
friendship  existing  between  the  one  party  and  the 
other,  but   from  the  commercial  relationship 
between  them.    The  lady  finds  it  worth  her  while 
to  find  a  home  with  the  conveniences  that  are 
offered  to  her  for  the  payment  demanded,  and 
the  company  find  it  worth  their  while,  as  pro- 
prietors of  the  club,  to  accept  the  payment  from 
her  in  return  for  giving  her  the  advantages 
which  they  hold  out.   I  think  these  persons  are 
properly  described  as  customers,  and  are  not 
properly  described  as  friends.   It  seems  to  me 
extremely  difficult  to  draw  the  line.   I  will  give 
one  or  two  illustrations  by  way  of  showing  what 
I  think  upon  it.    Supposing  the  inhabitant  of 
one  of  these  houses  invites  friends  to  stay  with 
him  in  his  house,  he  may  certainly  invite  them 
into  the  garden.    If  he  has  friends  to  dine  with 
him,  they  may  go  into  the  garden.  Supposing 
be  meets  a  man  on  his  way  home,  and  describes 
to  him  the  advantages  of  his  house,  and  asks  him 
to  come  in  with  him  and  see  the  garden ;  he  is  a 
friend.   It  does  not  turn  on  the  duration  of  the 
friendship,  but  on  the  nature  of  the  relationship 
between  the  parties.   If  the  inhabitant  of  a  house 
takes  in  a  paying  guest,  it  may  be  a  nice  question 
as  to  whether  he  is  a  friend  or  not   It  seems  he 
might  be.    But  if  it  were  a  boarding-house,  or  a 
private  hotel,  or  a  hospital,  or  board  school,  or 
anything  of  that  kind,  persons  invited  by  the 
owner  under  those  circumstances  would,  in  my 
opinion,  not  be  friends,  and  I  think  that  there- 
fore they  are  outside  this  definition.   The  first 
c|uestion  I  have  to  answer  is  whether  the  members 
themselves  have  a  right  In  my  opinion  they  have 
not.   The  second  and  third  questions  must  also  be 
answered  in  the  negative. 

Solicitors  for  the  plaintiffs,  Caprona,  Hitchin$, 
Brabant,  and  Hilckint. 

Solicitors  for  the  defendants,  Beaton  F.  Tayfor. 
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April  28  and  29. 

(Before  Lord  Alvbretone,  C.J.,  Wills  and 
Kennedy,  JJ.) 

Foster  v.  Gbrat  Western  Railway 
Company,  (a) 

Railway — Carriage  of  goods — Owner's  risk — 
Over-carriage  by  mistake — Goods  forwarded  by 
another  route  to  reduce  damage — Liability  of 
railway  company. 

Barrels  of  fish  were  delivered  by  the  plaintiff  to  the 
defendants  to  be  carried  to  J.  via  8.  upon  the 
condition  that  the  defendants  were  to  be  relieved 
from  all  liability  for  loss,  damage,  misdelivery, 
delay,  or  detention. 

At  E.,  instead  of  transferring  the  barrels  to  another 
truck  to  go  to  8.,  owing  to  a  mistake  they  were 
carried  on  to  T.  It  being  too  late  to  return  the 
barrels  to  E.  and  send  them  via  8.  to  J.,  the 
defendants,  to  save  further  delay,  sent  them  via 
W.  Owing  to  this  there  was  a  delay  in  the 
delivery,  and  the  fish  was  damaged. 

Held,  that  the  defendants  were  not  liable. 

Mallet  v.  Great  Eastern  Railway  Company 
(90  L.  T.  Rep.  53;  (1899)  1  Q.  B.  309)  considered 
and  distinguished. 

Appeal  from  His  Honour  Judge  Lush  Wilson, 
sitting  at  the  Plymouth  County  Court. 

The  action  was  brought  to  recover  damages  for 
breach  of  contract  to  carry  certain  barrels  of  fish 
from  Brixham  to  Jersey  via  Exeter  and 
Southampton. 

The  barrels  in  question  were  delivered  to  the 
defendants  by  the  plaintiff  to  be  carried,  subject 
(bo  far  as  is  material)  to  the  following  conditions, 
which  were  incorporated  in  consignment  notes 
signed  by  the  plaintiff  and  addressed  to  the 

defendaiita  : 

* 

Receive  and  forward  under-mentioned  merchandise, 
to  be  osrried  at  the  reduced  rate  below  the  company's 
ordinary  rate,  in  consideration  whereof  I  agree  to  relieve 
the  Great  Western  Railway  Company  and  all  other  com* 
panics  over  whose  lines  the  merchandise  may  pass  or  in 
whoso  possession  the  ume  may  be  during  any  portion  of 
the  transit  from  all  liability  for  loss,  damage,  mis- 
delivery, delay  or  detention,  except  upon  proof  thai  suuh 
loss,  damage,  misdelivery,  delay,  or  detention  arose 
from  wilful  misconduct  on  the  part  of  the  company's 
servants,  and  I  also  agree  to  the  conditions  on  the  back 
of  this  note.  This  agreement  shall  be  deemed  to  be 
separately  made  with  all  the  companies  or  persons, 
parties  to  any  through  rate  under  which  the  merchandise 
is  carried. 

It  was  agreed  at  the  trial  that  if  the  plaintiffs 
should  succeed  in  the  action  they  would  be 
entitled  to  judgment  for  the  sum  of  two  items — 
namely,  2/.  5s.  and  7s.  lid. 

It  was  admitted  that  in  the  ordinary  perform- 
ance of  such  a  contract  as  the  one  in  question, 
the  barrels  should  have  been  taken  off  the  truck 
or  waggon  at  Exeter  and  transferred  to  a 
Loudon  and  South -Western  Railway  truck  or 
waggon. 

In  fact,  the  barrels  in  question  were  over- 
carried  to  Taunton,  where  they  were  discovered 
and  unloaded.  When  so  discovered  and  unloaded, 
it  was  too  late  to  return  the  same  to  Exeter  so  as 
to  catch  the  Southampton  boat  to  Jersey,  and 
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to  save  delay  the  goods  were  sent  vid  Wey- 
mouth to  Jersey. 

It  was  proved  that  the  fish  in  question  arrived 
by  the  Great  Western  Railway  vid  Weymonth 
at  Jersey  in  a  damaged  condition,  and  later  than 
it  would  have  arrived  if  it  bad  been  carried  in  the 
ordinary  course  by  the  route  contracted  for. 

The  learned  judge  found  that  the  before- 
mentioned  figures  represented  the  damage 
sustained  by  reason  of  such  delay,  and  the 

?[uestion  he  had  to  decide  was  whether  on  these 
acts,  and  having  regard  to  the  conditions  above 
set  forth,  usually  called  "  owner's  risk  "  condi- 
tions, the  plaintiff  was  entitled  to  recover. 

His  Honour,  after  stating  the  fact9  Bet  out 
above,  continued  as  follows : — 

Mr.  Ward,  for  the  plaintiff,  contended  that  the  facta 
of  this  oaee  are  on  all  fours  with  the  facts  in  Mallet  ▼. 
Grtat  Eaetem  Railway  Company  (80  L.  T.  Rep.  53), 
and  that  I  am  bound  by  that  decision.  I  am  unable  to 
distinguish  for  the  purposes  of  my  decision  the  facts  in 
that  case  from  the  facta  in  the  present  case.  The  court, 
so  far  as  I  understand  tbe  decision,  held  that  in  carry- 
ing the  goods  )>y  another  route  than  the  one  contracted 
for,  the  railway  company  broke  tbeir  oontraot.  and 
would  not,  therefore,  avail  themsulvea  of  the  condition!!. 
Mr.  Schiller,  for  the  defendants,  oited  sevoral  cases 
decided  before  MalUt  v.  Great  Eattem  Railway  Com- 
pany (nip.),  in  which  the  courts  hud  hold  tout  the 
conditions  applied  in  cases  of  misdelivery  and  delivery 
short  of  and  beyond  the  terminus  contralto!  for.  Tho 
authorities  cited  do  not  appear  to  have  been  oited  to  the 
Divisional  Court.  I  feel  bound  to  say,  with  great 
respoot  to  Day  and  Lawranoe,  JJ.,  that  I  agree  with  bis 
argument.  It  appears  to  me  that  the  contract  attaches 
the  moment  the  consignment  note  is  aignod  and  banded 
to  tbe  defendant  company  and  the  goods  are  received ; 
that  the  over-carrying  the  goods  to  Taunton  was  an  act 
of  negligence;  that  at  tbe  time  of  unloading  the  goods 
at  Taunton  tbe  injury  and  some  damage  had  been  occa- 
sioned ;  that  tbo  sending  them  vid  Weymouth  was  not 
wilful  misconduct  within  tbe  meaning  of  tbe  exception 
to  the  exemption  condition,  which  mesne  "  misoonduct " 
to  which  the  will  is  a  party  (Bramwell,  L.J.  in  Lewis  v. 
Great  Western  RaiUcay  Company,  37  L.  T.  Rep. 
774  ;  3  Q.  B.  Div.  195,  at  p.  206),  or  a  wrong  and  reck- 
less act  of  a  servant  indifferent  as  to  consequences,  bnt 
was  a  reasonable  sot  intended  to  avoid  or  reduce  any 
damage  resulting  from  the  previous  act  of  negligence. 
But  for  the  decision  of  MalUt  v.  Great  Eastern  Railway 
Company,  I  should,  without  hesitation,  have  held  that  tbe 
defendant  company  are  protected  by  the  conditions  of 
tbe  contract,  and  should  have  entered  judgment  for 
them.  I  also  think  the  principle  of  tbe  decisions  cited 
inconsistent  with  the  decision  of  Mallet  v.  (Treat  Eastern 
Railway  Company.  Bnt  as  I  cannot  distinguish  the 
facts  of  that  case  from  the  present,  I  feel  bound  by  it, 
and  therefore  give  judgment  for  the  plaintiff  for 
21.  12*.  1  Id. 

The  defendants  appealed. 

Schiller  (Cripps,  K.C.  with  bim)  for  the 
defendants. — Tbe  learned  County  Court  judge 
was  wrong  in  thinking  that  he  could  not  dis- 
tinguish Mallet  v.  Great  Eastern  Railway 
Company  (80  L.  T.  Rep.  53 ;  (1899)  1  Q.  B.  309) 
from  the  present  case.  Both  Mallet  v.  Great 
Eastern  Railway  Company  (sup.)  and  Bleat  v. 
Fogg  (5  Barn.  A  Aid.  3*2)  are  cases  where  tbe 
goods  were  sent  not  in  accordance  with  the  con- 
tract, bnt  by  a  different  route.  In  this  case  the 
fish  was  sent  by  the  right  route,  but,  by  a  mistake, 
it  got  off  that  route,  and,  in  order  to  minimise  the 
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quickly  as  possible.  If  the  defendants,  when  the 
mistake  hud  been  discovered,  had  sent  it  back  on 
to  the  original  route,  although  there  would  hav 
been  more  damage  than  in  fact  arose,  they 
clearly  would  not  have  been  liable,  and  the  mere 
fact  that  they  did  the  best  they  could,  when  a 
mistake  arose,  for  the  plaintiffs  cannot  make  them 
liable.  The  delay  arose  from  the  mistake  at 
Exeter.   They  referred  to 

Morritt  v.  North  Eastern  Railway  Company,  34 

L.  T.  top.  940 ;  1  Q.  B.  Dir.  302 : 
MilUm  v.  Brasth,  47  L.  T.  R«p.  085 ;  10  Q.  B.  Dir. 

142; 

Steven*    v.    Great   Wettern   Raduray  Company. 
52  L.  T.  Rep.  324. 

Duke,  K.C.  and  Hawke  for  the  plaintiff. — The 
last  three  authorities  cited  bare  no  bearing  on  this 
case,  as  they  were  decided  on  the  Carriers  Act, 
and  the  question  that  arises  here  is  on  a  contract 
— namely,  the  consignment  note.  Mallet  v.  Great 
Eastern  Railway  Company  is  in  point  here,  for 
the  damage  to  the  goods  did  not  arise  on  the 
route  which  was  contracted  for,  but  on  another 
route  by  which  the  defendants  chose  to  send  the 
goods.  The  words  "  during  any  portion  of  the 
transit "  refer  to  the  transit  contracted  for.  and 
do  not  relieve  the  defendants  from  the  liabilities 
of  negligence  com  mitted  on  another  route. 

Lord  Alverstone,  C.J. — In  my  opinion  the 
learned  County  Court  judge  ought  to  have  acted 
upon  that  which  he  undoubtedly  felt  to  be  the 
true  view  of  the  law,  although  I  think  it  is  right 
to  say  that  he  may  possibly  have  felt  more  bound 
by  the  decision  in  Mallet  v.  Great  Eastern  Railway 
Company  (80  L.  T.  Rep.  53 ;  (1899)  1  Q.  B.  309), 
or  by  what  appeared  to  him  to  be  the  principle 
involved  in  Mallet's  case  than  we  are.  So  far  as 
Mallet's  case  is  concerned,  with  very  great  respect 
to  my  brother  Sir  John  Day  and  my  brother 
Lawrance,  I  think  the  extent  of  the  authority  of 
that  case,  if  it  is  supposed  to  lay  down  a  principle 
that  the  condition  cannot  apply  if  the  damage 
happens,  or  if  the  injury  to  the  goods  happens, 
upon  some  part  of  the  route  not  contemplated  by 
the  parties  at  the  time  the  condition  was  Bigned, 
m  ay  require  further  consideration.  I  do  not  wish  to 
say— I  do  not  think  I  have  a  right  to  Bay — (I 
cannot,  of  course,  overrule  it) — more  than  this,  that 
certainly  in  so  far  as  it  lays  down  any  principle 
which  would  involve  that  it  must  be  applied  to 
this  case,  I  think  it  is  at  variance  with  more  than 
one  decision  of  co-ordinate  courts,  and  particu- 
larly the  decisions  which  have  held  that  mis- 
delivery to  a  wrong  person  will  not  render  the 
company  liable  in  the  absence  of  something  which 
makes  the  condition  inapplicable,  as,  for  instance, 
wilful  misconduct.  Here  the  misdelivery  hap- 
pened upon  a  route  that  was  contemplated  by 
the  parties.  Whatever  may  be  the  view  as  to 
whether  or  not  Mallet's  case  can  be  supported 
upon  the  ground  that  it  refers  to  a  particular  case 
of  an  injury  occurring  upon  a  route  which  never 
formed  the  basis  of  the  contract,  that  is  really  not 
this  case.  Here  the  Great  Western  Railway  Oom- 

Eany  undertook  to  carry  from  Brixham  to  Jersey, 
y  way  of  Southampton,  which  meant  that  they 
were  to  band  over  the  goods  to  the  South- Western 
Railway  Company  at  Exeter.  Whether  at  some 
other  place  they  would  also  hand  them  over  was 
not  one  of  the  conditions.  But  they  were  to 
hand  them  over  at  Exeter.     They,  by  some  1 


mistake,  and  from  causes  which  do  not  prevent 
the  condition  being  applicable,  carried  the  goods 
on  to  Taunton,  and  therefore  the  breach  of 
contract,  in  my  opinion,  occurred  on  the  very 
route  contemplated — namely,  that  instead  of 
being  given  to  the  South- Western  at  Exeter,  the 
goods  were  carried  on  to  Taunton,  and  the 
breach,  so  to  speak,  was  complete.  What  hap- 
pened afterwards  ?  As  I  have  said,  if  in  any  way 
it  could  be  contended  that  there  was  a  new  route 
then  set  up,  and  a  new  route  as  between  the 
parties  to  which  the  condition  did  not  apply,  I 
could  understand  it.  But  it  is  agreed  (and  the 
case  proceeded  upon  that  basis  in  the  court 
below),  finding  them  at  Taunton,  instead  of  sending 
them  to  Southampton,  which  they  could  have 
done  by  sending  them  back  to  Exeter  and  giving 
them  to  the  South- Western,  in  which  case  there 
would  have  been  delay  and  the  fish  would  have 
been  spoilt,  they  endeavoured  to  do  the  bent 
they  could  by  sending  them  to  Weymouth,  to  be 
forwarded  by  an  early  steamer.  It  seems  to  me 
that,  if  they  would  have  been  protected  if  they 
had  done  that  which  would  have  caused  more 
delay  and  given  a  greater  chance  of  spoiling  the 
fish,  to  ar^ue  that  they  are  liable  now,  having 
done  the  best  they  could,  would  be  a  very 
dangerous  principle  to  lay  down.  It  would 
prevent  the  defendants,  who  had  broken  the 
contract,  from  doing  the  best  they  could  to  save 
damages,  and  possibly  to  prevent  damage,  by 


adopting  a  reasonable  course.  Therefore  I  think 
their  action  in  sending  the  fish  to  Weymouth 
when  they  found  that  they  had  made  a  mistake 
was  not  sending  it  by  a  fresh  route  in  the  sense 
of  Mallet'*  case,  if  that  be  an  authority  with 
regard  to  that  fact.  But  it  was  an  act  on  the  part 
of  the  defendants  to  do  the  best  they  could  when 
they  found  that  they  had  broken  their  contract. 
That  brings  us  back  to  the  question  :  Aye  or  no. 
does  this  condition  protect  them  in  the  case  of  an 
erroneous  carrying  on  from  Exeter  to  Taunton, 
instead  of  delivering  to  the  South- Western  at 
Exeter  P  That  really,  I  think,  cannot  be  decided 
against  the  railway  company  without  overruling 
the  cases  which  have  decided  that  under  such 
as  these  they  are  protected  from  the 
of  misdelivery  where  there  are  not 
words'in  the  conditions  to  make  them  liable.  I 
therefore  think  that  the  learned  judge  was  not 
bound  by  Mallei's  case  to  the  extent  which  he 
thought  he  was,  and  I  think  he  should  have 
followed  the  principle  which  he  was  disposed  to 
follow.  I  only  wish  to  say  that  while  I  do  not 
think  the  Carriers  Act  cases  are  what  may  be 
called  authorities,  because  different  conditions 
apply  to  a  certain  extent  in  these  Carriers  Act 
casos,  I  think  the  principle  of  them  is  to  a  large 
extent  applicable  to  show  that  this  condition  does 

Erotect  where  such  a  state  of  things  as  this 
appena,  and  it  is  not  a  fresh  route  in  the 
sense  which  the  learned  County  Court  judge 
thought,  acting  upon  his  view  or  Mallet's  case. 
I  think,  therefore,  that  the  appeal  must  be 
allowed. 

Wills,  J. — I  am  of  the  same  opinion.  As  to 
Mallet's  case,  if  the  circumstances  were  exactly 
the  same  we  should  be  bound  to  follow  it.  But 
they  are  not  exactly  the  same,  and  therefore  it 
ib  not  an  authority  which  covers  the  exact  facts 
of  this  case.  Now,  dealing  with  the  case  apart 
from  Mallet's  case,  it  seems  to  me  the  construe - 
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tion  which  Mr.  Duke  sought  to  pat  upon  the  words 
of  the  contract  was  a  very  forced  one.  I  think 
when  the  contract  says :  •*  I  agree  to  relieve  the 
Great  WeBtern  Railway  Company  and  all  other 
companies  over  whose  lines  the  merchandise  may 
pass,  or  in  whose  possession  it  may  be  during  any 
portion  of  the  transit,"  those  worda  are  used  to 
describe  and  particularise  the  companies  which  are 
entitled  to  protection.  I  illustrate  what  I  mean 
by  saying  this,  that  if,  instead  of  doing  what  they 
did,  the  company  had  sent  the  fish  by  the  Midland, 
we  will  say  to  Birmingham  or  any  where  else,  that 
company  whose  line  was  not  designed  to  be  an 
original  part  of  the  transit  would  not  be  protected 
by  this.  But  I  think  that  in  other  words,  as  applied 
to  this  cate,  it  means  that  the  Great  Western  Rail, 
way  Company  and  the  South* Western  Railway 
Company  shall  be  entitled  to  the  benefit  of  this 
contract.  Now,  what  is  the  contract  P  It  relieves 
them  from  all  liability  for  loss  or  damage,  unless 
the  plaintiff  proves  that  such  loss  arose  from  wilful 
neglect  on  the  part  of  the  company's  servants. 
Of  course  this  did  not.  What  really  happened 
was  this— that  a  mistake  was  made  at  Exeter 
upon  the  Great  Western  Railway  Company's 
line,  which  was  the  line  of  the  original  con- 
tracting party,  and  in  consequence  of  that 
mistake  the  goods  went  away  on  to  another 
portion  of  their  line  and  were  spoilt  It  seems 
to  me  that  that  is  directly  within  the  terms 
under  which  the  protection  is  sought  to  be 
obtained. 

Kknnkdt,  J. — I  am  of  the  same  opinion. 
With  regard  to  the  case  of  Mallet  v.  Great  Eastern 
Railway  Company— speaking  solely  for  myself, 
of  course — I  should  desire  to  reserve  any  question 
about  that  case  or  its  correctness.  It  seems  to 
me  that  very  different  considerations  apply  to  this 
case  and  to  that.  Those  conditions  sufficiently 
appear  by  the  headnote,  which  is  obviously 
correct,  that  it  was  there  owing  to  their  sending 
the  goods  by  a  different  route  that  the  damage 
arose.  There  the  damage  arose  by  reason  of  an 
error  on  the  contract  route,  as  it  was  intended  all 
along  to  carry  it  out.  The  subsequent  sending 
the  goods  off  the  route  so  far  as  regards  the 
intention  of  the  company  (unfortunately,  it  had 
no  good  effect,  it  iB  true),  so  far  from  increasing, 
was  intended  to  diminish,  and  would  intend  to 
diminish,  the  mischief  which  had  happened,  owing 
to  the  mistake  that  had  occurred  while  the  goods 
were  in  transit  on  the  contract  journey.  That 
seems  to  me.  I  confess,  to  be  a  sufficient  dis- 
tinction. I  only  refer  to  the  mistake  at  all 
because  the  learned  County  Court  judge  has 
evidently  from  his  judgment  which  has  been  read, 
felt  himself  so  much  pressed  by  this  case  of 
Mallet  t.  Great  Eastern  Railway  Company  that, 
against  his  own  view,  as  it  would  have  been  had 
that  case  not  existed,  he  decided  in  the  way  he 
did.  But  it  seems  to  me  there  is  a  difference 
between  the  case  of  a  carrier  who  pleads  the  pro- 
tection of  a  contract  applying  to  conveyance  by 
a  specified  route,  where  he  has  from  negligence, 
and  not  from  wilful  misconduct,  but  from 
negligence,  not  sent  the  goods  by  that  route 
at  all,  which  was  Mallet's  case,  and  this  case, 
where  they  were  duly,  faithfully,  and  correctly 
sent  by  the  route  contracted  for.  As  I  under- 
stand the  facts,  when  the  goods  got  to  Exeter, 
which  is  on  that  route,  unfortunately  they  were 
not  transferred  into  the  truck  that  would  take 


them  on  to  Southampton,  but  were  taken  on 
to  Taunton.  It  seems  to  me  there  is  all  the 
difference  in  the  world  between  the  two  cases  in 
the  same  way  that  deeds  are  viewed  differently 
when  intention  has  to  be  deduced  with  regard  to 
keeping  a  contract  or  not  keeping  a  contract. 
I  think  myself  that  the  judgments  which  my  Lord 
and  my  brother  Wills  have  delivered  are  perfectly 
right.  I  desire  to  add  nothing  more,  except  that 
I  think  that  Mallet's  case  is  not  the  same  case  as 
this  in  the  essential  particulars  I  have  pointed 


out. 

Solicitors:  C 
Ward, 


Appeal  allowed. 

BendeU,  and  Co.,  for  Watte, 
;  It.  H.  Nelson. 


Friday,  April  29. 

(Before  Lord  Alvbrbtone,  C.J.,  Wills  and 
Kennedy,  JJ.) 

COEBBTT  V.  PeABCE.  (a) 

Employer  and  workman— Employment  on  barge 
—Seaman— Employers'  Liability  Act  1880  (43 
and  44  Viet.,  e.  42). 

A  man  employed  on  a  Mailing  barge  whose  main 
duty  is  to  load  and  unload  her,  but  who  in  fact 
assists  in  the  navigation,  such  barge  being  suit- 
able for  coasting  purposes,  and  is  in  fact  being 
used  on  the  sea  reaches  of  the  Thames,  is  a 
seaman,  and  so  is  not  entitled  to  sue  for  personal 
damages  for  personal  injuries  under  the 
Employ  ere" Liability  Act  1880. 

Appeal  from  His  Honour  Judge  Shortt,  sitting  at 
the  Brentford  County  Court,  in  an  action  brought 
under  the  Employers'  Liability  Act  for  damages 
for  injury  sustained. 

The  facts  proved  in  the  case  were  that  the 
plaintiff  was  employed  by  the  defendant  in  the 
Alexandra,  a  sprit-sail  barge  of  thirty-eight  tons, 
and  registered  under  the  Merchant  Shipping  Act 
as  a  British  ship. 

The  crew  consisted  of  only  two  hands,  the 

{ilaintiff  and  the  captain,  who  both  assisted  in 
oading  and  unloading  the  barge.  The  plaintiff 
was  under  the  order*  of  the  captain,  and  whilst 
his  main  duty  was  to  assist  in  the  loading  and 
unloading  of  the  barge,  yet  he  in  fact  assisted  in 
navigating  the  barge. 

It  was  admitted  that,  although  the  barge  had 
not  been  used  for  coasting  purposes,  there  was  no 
reason  why  it  should  not  be  so  used. 

On  the  day  on  which  the  accident  happened  to 
the  plaintiff  the  captain  was  under  orders  to 
bring  the  barge  from  Oldhaven,  on  the  sea  reaches 
of  the  river  Thames,  to  Brentford.  The  barge 
was  sailed  up  to  Woolwich,  and  was  there,  with 
some  other  barges,  taken  in  tow  by  a  tug.  The 
barges  were  kept  abreast  by  means  of  a  breast 
rope,  which  rope  was  supplied  by  the  defendant. 
On  the  journey,  it  being  necessary  to  alter  the 

Eosition  of  the  barges,  the  plaintiff  was  ordered 
y  the  captain  to  hold  on  by  the  breast  rope.  The 
plaintiff  did  so,  and,  owing  to  its  defective  condi- 
tion, the  breast  rope  broke.  The  captain  then 
told  the  plaintiff  to  hold  on  by  the  tow  rope,  and, 
in  doing  so,  received  injuries. 

The  learned  judge  held  it  was  in  consequence  of 
the  rope  breaking  that  the  plaintiff  suffered  the 

(a)  Reported  bj  W.  OB  B.  Hkmibt,  E«i 
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injuries  complained  of.  The  learned  judge  also 
held  that  the  plaintiff  was  not  a  seaman  bat  a 
labourer,  and  that  the  accident  having  been 
occasioned  by  the  defective  rope  r applied  by  the 
defendant,  he  wag  entitled  to  Bucceed  in  his  claim 
under  the  Employer*'  Liability  Act. 

The  learned  County  Court  judge  delivered 
judgment  as  follows,  after  stating  the  facte: — 

It  was  argued  forth*  defendant  (1)  that  the  barge 
was  a  ship  within  the  meaning  of  the  Merchant  Shipping 
Act,  and  (2)  that  if  so,  ths  plaintiff  most  be  considered  a 
seanmn  within  the  meaning  of  that  Aot,  and  conse- 
quently cannot  be  a  workman  within  the  meaning  of 
aectS  of  the  Employers'  liability  Aot  1880  (43  A  44 
Viot  o.  42),  referring  to  seat.  10  of  tbe  Aot  of  1875.  In 
support  of  the  first  content  ion,  the  esse  of  the  Mae 
(46  L.  T.Bep.  907 ;  4  Asp.  M.  C.  555  j  7  P.  Div.  126) 
wax  relied  on ;  and  especially  the  language  of  Brett, 
L.J.  at  p.  130.  Bat  granting  that  a  bart,-e  may  be  con- 
•idered  a  ship  for  certain  purposes,  it  does  not,  in  my 
opinion,  necessarily  follow  that  every  person  employed 
in  or  about  it  is  on  all  occasions  to  be  considered  a 
teaman  as  centra  distinguished  from  a  workman.  The 
same  learned  jodi^e,  when  Master  of  ths  Rolls,  in  the 
case  of  Yarmouth  v.  iVance  (19  Q.  B.  Div.  650)  likened 
the  work  done  by  the  plaintiff  in  that  case  (who  was 
held  to  be  a  workman  within  the  meaning  of  the 
Employers'  Liability  Aot)  to  that  of  s  lighterman  who 
conducts  a  barge  or  lighter  np  and  down  the  river,  ths 
navigating  of  the  lighter  forming  the  easiest  part  of  the 
work  ;  bis  real  labour,  that  which  teste  his  mueolee  and 
his  Sinews,  1s  the  loading  and  unloading  of  the  lighter. 
The  principal  labour,  of  the  present  plaintiff  was  of  this 
kind  and  I  shall  t  b€  re  fere  bold  that  the  defendant's 
contention  fails.  And  I  give  judgment  for  the  plaintiff 
lor  331.  and  costs. 

The  defendant  appealed. 

B.  Dunlop  for  the  defendant.— The  Employers' 
Liability  Act  1830  (43  St  44  Vict.  c.  42)  applies 
to  a  "  workman."  and  a  workman  is  defined  by 
sect.  8  as  "a  railway  servant  and  any  person  to 
whom  the  Employers  and  Workmen  Act  1875 
applies."  and  by  sect.  13  of  that  statute  of  1875, 
"this  Act  shall  not  apply  to  seamen  or  to 
apprentices  to  tbe  »ea  service."  Turning  to  the 
Merchant  Shipping  Act  1894  (57  A  58  Vict,  o.  60) 
by  sect.  742,  "seaman"  inclndes  every  person 
(except  masters,  pilots,  and  apprentices  duly 
indentured  and  registered)  employed  or  engaged 
in  any  capacity  on  board  any  ship,  and  "  ship " 
includes  every  description  of  vessel  used  in 
navigation  not  propelled  by  oars.  The  vessel 
here  was  a  sprit- sail  barge,  and  the  barge  was 
sailed  up  to  Woolwich,  and  tbe  plaintiff  assisted 
in  navigating  the  barge.  The  plaintiff  was  there- 
fore employed  on  a  ship,  and  was  a  seaman,  and 
the  Employers'  Liability  Aot  1880  does  not  apply 
to  him.    He  referred  to 


lUg.  v.  Lynch,  77  L.  T.  Rep.  568;  (1898)  1  Q.  B. 
61; 

Oket  v.  Monklaml  Iron  Company,  21  So.  L.  Eep. 
407 ; 

Th»  Ruby,  78  L.  T.  R*p.  267 ;  8  Asp.  Mar.  Law 
Cas.  389  ;   (1898)  P.  .V2  ; 

v.  France,  19  Q.  B.  Div.  047. 


Orereiui  for  the  plaintiff.— Tbe  County  Court 
judge  was  right.  It  does  not  follow  that 
every  person  employed  on  a  barge  is  a  teaman, 
and  not  a  workman.  The  learned  jndge  has 
found,  as  a  fact,  that  the  principal  labour  of  the 
plaintiff  was  loading  and  unloading — in  fact, 
that  he  was  a  workman,  and  so  the  Employers' 


Liability  Act  1880  applies  to  his  employment.  He 
referred  to 

.<?,.  If  Union  v.  Wood,  68  L  T.  Rep.  92  ;  7  Asp.  M.  C. 

281;  (1893)  1  Q.  B.  370; 
R?g.  v.  Judg?  of  City  of  London  Court,  63  L.T.  Rep. 

492  ;  6  Asp.  M.  C.  547 ;  25  Q.  B.  Div.  339. 

Lord  Alverstone,  C.J. — When  considering  the 
construction  of  this  section  one  cannot  ignore  the 
tact  that  seamen  have  attempted  to  get  the 
benefits  of  the  Employers  and  Workmen  Act, 
and  so  it  is  impossible  to  treat  tbe  matter  as  one 
that  has  been  overlooked  by  the  Legislature. 
Now,  the  Employers'  Liability  Act  1880  is 
confined  to  workmen  within  the  meaning  of  the 
Employers  and  Workmen  Act  1875,  and  this 
earlier  statute,  in  its  definition  of  workmen, 
excluded  seamen.  Now,  it  is  contended  on  behalf 
of  the  defendant  here  that  the  seamen  excluded 
by  this  statute  are  those  defined  by  sect.  742  of 
the  Merchant  Shipping  Act  1894,  which  followed 
sect.  2  of  the  Merchant  Shipping  Aot  1854.  The 
definition  of  tbe  word  "  seaman  "in  tbe  Merchant 
Shipping  Act  1894  includes  every  person  (except 
masters,  pilots,  and  apprentices  duly  indentured 
and  registered)  employed  or  engaged  in  any 
capacity  on  board  any  ahip,  ana  by  the  same 
section  (742)  "  ship  "  includes  every  description  of 
vessel  used  in  navigation  not  propelled  by  oars. 
I  am  not  going  to  say  whether  or  no  anyone 
doing  temporary  work  on  board  a  ship,  such  as  a 
painter  or  a  stevedore,  would  be  a  seaman  within 
the  Acts,  but  that  is  certainly  not  the  case  here. 
This  man  was  one  of  the  crew  of  a  barge  coming 
from  the  sea  reaches  of  the  Thames,  which  barge 
could  be  used  for  coasting  purposes.  I  think 
here  for  the  purposes  of  this  Act  the  plaintiff  was 
a  seaman  and  the  barge  was  a  ship,  and  therefore 
the  Act  excluded  the  plaintiffs  right  to  recover. 
We  should  be  straining  the  language  of  the  Acts 
if  we  were  to  hold  he  was  not  a  seaman.  The 
plaintiff  assisted  to  navigate  the  ship,  and  while 
he  was  so  doing  he  was  injured.  I  do  not  think 
tbe  plaintiff  can  recover  under  the  Act,  and  the 
appeal  must  be  allowed. 

Wills,  J.— I  am  of  the  same  opinion.  Both 
upon  the  construction  of  the  Acts  of  Parliament 
and  in  the  ordinary  sense  of  the  word  the  plaintiff 
was  a  seaman.  What  constitutes  a  seaman  amply 
appears  in  Reg.  v.  Judge  of  City  of  London 
Court  (sup.).  Tbe  plaintiff  had  to  assist  in 
navigating  the  barge,  and,  in  ordinary  laDguage, 
he  was  a  seaman,  for  he  bad  to  have  a  certain 
amount  of  knowledge  of  navigating  and  of  sea- 
faring matters. 

Kennedy,  J. — 1  also  think  the  plaintiff  was  a 
seaman,  and  that  be  is  within  the  definition  of  a 
seaman  in  the  statutes,  and  also  within  the 
ordinary  sense  of  the  word.  He  was  employed  on 
a  vessel  in  the  sea  reaches  of  the  Thames,  and 
such  a  vessel  is  within  the  definition  of  a  ship  in 
tbe  Merchant  Shipping  Acts.  The  vessel  being  a 
Bhip,  what  the  plaintiff  had  to  do  on  board  shows 
that  he  was  a  seaman.  He  therefore  cannot 
recover  under  the  Employers'  Liability  Act  1880. 

Appeal  allowed. 

Solicitors:  Roland  Ward;  Holmm, 
and  Co. 
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Thursday,  May  5. 

(Before  Lord  Alvebstone.  C.J.,  Wills  and 
Kennedy,  JJ.) 
Faetmino  (app.)  v.  Parkinson  (resp.).  (o) 

Food  and  drug* — Warranty — Notice — Sale  of 
Food  and  Drugs  Act  1875  (38  &  39  Vict.  c.  63), 
9. 25— Safe  of  Food  and  Drugs  Act  1899  (62  <£  63 
Viet.  c.  51),  a.  20. 

^4n  tj^/armafiar!  having  been  laid  by  the  respondent 
against  the  appellant  under  sect.  6  of  the  Bale  of 
Food  and  Drugs  Act  1875,  the  appellant's 
solicitors  sent  on  the  2nd  Nov.  to  the  respondent 
the  following  notice  :  "  We  beg  to  give  you  formal 
notice  that  our  client  purchased  the  sane  butter 
with  a  written  warranty  from,  67.  L.  Limited,  of 
84,  C.-st.,  M.  The  following  is  a  copy  of  the 
warranty  in  question  •  '  We  guarantee  all  butter* 

butter  within  the  3rd  and  7th  sects,  of  the 
Margarine  Act  1877.'  .  .  .  The  defendant 
intends  to  rely  on  the  foregoing  as  a  defence  to 
this  summons. ' 

On  the  4th  Aug.  the  appellant  had  purchased  the 
butter  of  the  wholesale  house,  and  on  the  invoice 
tea*  stated  :  "  We  guarantee  all  but'-ers  sold  by  us 
to  be  absolutely  pure."  The  appellant  was  die- 
satisfied  with  this,  and,  when  going  to  the  whole- 
sale  house  the  following  week,  and  after  the 
butter  was  delivered,  took  the  invoice  to  the 
wholesale  house,  who  put  on  it :  "  Guaranteed 
pure  butter  in  accordance  with  the  3rd  and  7th 
sections  of  the  Margarine  Act  1887.  In  case  of 
samples  being  taken  for  analysis,  show  this 
warranty  to  Ike  inspector." 

Held,  that  the  notice  of  the  2nd  Nov.  was  a  good 
notice  of  a  defence  under  sect.  20  of  the  Sale  of 
Food  and  Drugs  Act  1899. 

Case  stated  on  an  information  preferred  by  the 
respondent  against  the  appellant,  tinder  sect.  6  of 
the  Food  and  Drugs  Act  1875,  for  that  the 
appellant,  on  the  5th  Oct.  1903,  at  his  shop,  by 
one  of  his  employees,  did  unlawfully  and  wilfully 
sell  to  the  respondent,  and  to  his  prejudice,  as  and 
for  a  certain  article  of  food — to  wit,  butter — a 
certain  article  of  food  which  was  not  of  the  nature, 
substance,  and  quality  of  the  article  of  food 
demanded  by  him,  the  same  containing  18  75  per 
cent,  of  water,  contrary  to  the  statute  and  tbe 
regulations  of  the  Board  of  Argicnlture  in  such 
case  made  and  provided. 

Upon  tbe  hearing  of  the  information  it  was 
admitted  by  the  appellant  that  the  respondent,  on 
the  date  named  in  the  summons,  purchased  from 
him  a  pound  of  butter  for  analysis,  and  that  the 
respondent  had,  in  connection  with  such  purchase, 
complied  with  all  the  requirements  of  the  Food 
and  Drugs  Act  of  1875  and  1899  in  relation  to  a 
purchase  for  analysis. 

Furthermore,  the  appellant  did  not  dispute  tbe 
analyst's  certificate,  showing  that  the  butter  con- 
tained 18*75  of  moisture,  being  2  75  in  excess  of 
the  standard  fixed  by  the  Board  of  Agriculture  in 
the  Sale  of  Butter  Regulations  1902,  but  he 
relied  for  his  defence  upon  a  warranty  under 
sect.  25  of  the  Food  and  Drugs  Act  1875,  as 
amended  by  sect.  20  of  the  Food  and  Drugs  Act 
1809. 

Before  tbe  defence  was  opened  the  respondent 
took  the  objection  that  such  defence  was  not 

{a)  Beported  by  W.  vx  B.  Bninr,  Esq.,  BarrUt<ir-et-Law. 


available  to  tbe  appellant,  inasmuch  as  his  notice 
of  intention  to  rely  upon  the  warranty  did  not . 
comply  with  the  requirements  of  sect.  20  of  the 
Food  and  Drugs  Act  1899,  as  it  was  not  accom- 
panied by  a  copy  of  the  invoice  or  alleged  warranty 
relating  to  tbe  butter  purchased  by  him. 

The  following  is  a  copy  of  the  notice  of  Not.  2, 
1903: 

With  reference  to  the  summons  issued  by  you 
on  the  26th  Got.  against  Fn&  Farthing,  of  383, 
Ainsworth-road,  Badobffe,  for  sailing  you  adulterated 
butter  on  tbe  &th  Oet,  and  whloh  summons  waa  served 
upon  our  client  on  the  30th  Oot,  we  beg  to  give  you 
formal  notice  that  our  client  purchased  the  name  butter 
with  a  written  warranty  from  George  Little  Limited, 
general  provision  merchants,  of  84,  C  o  rpo  ru  ti  on  -street, 
Manchester.  The  following  is  a  copy  of  the  warranty 
in  question :  "  Wo  guarantee  all  batters  sold  by  ub  to 
bs  absolutely  pure  ;  guaranteed  pure  butter  in  ao/wd- 
anoe  with  the  3rd  and  7th  sections  of  the  Margarine 
Act  1887."  The  defendant  sold  the  butter  in  rgoestion  in 
the  aamo  state  as  purchased,  and  at  the  time  when  he 
sold  it  had  no  reason  to  believe  that  it  was  otherwise. 
The  defendant  intends  to  rely  on  the  foregoing  as  a 
defence  to  this  summons. 

The  following  is  a  copy  of  the  whole  invoice  or 
warranty  at  the  time  of  sale  given  in  respect  of 
the  purchase  of  the  butter  by  the  appel  lant  .* 

84,  Corporation-street,  Manchester,  4th  Aug.  1903. — 
Messrs.  City  Tea  Company.  Hadcliffe  Bridge.  Bought 
of  Goorjre  Little  Limited,  general  provision  merchants  i 
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sold  by  us  to  be  absolutely 

purs.— Geo.  Little  Limited,  Geo.  W.  Little. 

Before  giving  their  decision  upon  the  objection 
the  justices  decided  to  hear  the  appellant's  case. 

In  support  of  the  defence  the  following  facts 
were  admitted  or  proved  in  evidence  : 

The  appellant  in  due  time,  as  required  by  the 
statute  by  his  solicitors,  wrote  and  sent  to  the 
respondents  and  to  Messrs.  Geo.  Little  Limited 
(the  wholesale  merchants  from  whom  the  appellant 
purchased  the  butter)  the  letter,  a  copy  of  which  is 
set  out  above. 

The  appellant  on  the  4th  Aug.  1903,  in  the 
ordinary  course  of  his  business,  called  upon 
Messrs.  Geo.  Little  Limited  at  their  warehouse  in 
Manchester  to  buy  some  Irish  butter,  and  be  was 
shown  by  Mr.  Little  certain  Irish  butter.  The 
appellant  cut  and  tasted  the  same,  and  then  and 
there  asked  Mr.  Little  whether  the  firm  would 
give  him  a  warranty  with  the  butter  in  question. 
Mr.  Little  replied  that  he  wonld  give  the  appellant 
the  fullest  warranty,  such  warranty  to  be  put  upon 
tbe  invoice.  The  appellant,  relyini?  upon  this 
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undertaking,  thereupon  agreed  to  and  did  purchase 
twenty  firkins  of  the  butter. 

On  the  tame  day — namely,  the  4th  Aug. — in 
the  ordinary  course  of  business,  the  invoice  for 
the  firkins  of  butter  (a  copy  of  which  is  set  out 
above)  was  made  out  and  sent  to  the  appellant, 
together  with  six  of  the  same  twenty  firkins  of 
butter. 

The  appellant,  being  dissatisfied  with  the 
warranty  aa  originally  written  upon  the  invoice, 
tipon  his  next  journey  into  Manchester  the 
following  week,  but  after  delivery  of  the  butter 
described  and  comprised  in  the  invoice,  personally 
took  the  original  invoice  back  to  Messrs.  Little 
Limited  and  told  them  it  was  not  as  full  as  he 
bad  expected,  and  that  he  should  prefer  to  have 
it  strengthened. 

Thereupon  Messrs.  Geo.  Little  Limited  indorsed 
upon  the  original  invoice  the  further  words 
following : 

Guaranteed  pure  butter  in  accordance  with  the  3rd 
sad  7th  sections  of  the  Margarine  Aot  1887.  In  cue  of 
samples  being  taken  for  analysis,  show  this  warranty 

to  the  inspector. — Geo.  Little  Limited. 

The  remainder  of  the  twenty  firkins  of  butter 
were  delivered  to  the  appellant  on  the  6th  Aug. 
19u3,  prior  to  the  invoice  being  altered  by  the 
addition  of  these  words. 

The  pound  of  butter  purchased  by  the  respon- 
dent was  out  of  the  twenty  firkins  so  purchased 
by  the  appellant  from  Messrs.  Geo.  Little  Limited, 
and  was  comprised  within  and  covered  by  the 
same  warranty  or  warranties  upon  which  the 
appellant  made  his  purchase,  and  the  appellant 
had  purchased  it  as  the  same  article  in  nature, 
substance,  and  quality,  as  that  demanded  of  him 
by  the  respondent  on  the  5th  Oct.  1903,  and 
he  sold  it  to  the  respondent  in  the  same  state  as 
purchased  by  him,  and  he  had  no  reason  to  believe 
at  the  time  when  he  sold  it  to  the  respondent  it 
was  otherwise. 

On  the  close  of  the  appellant's  case  the  respon- 
dent again  contended  (a)  that  the  defence  of 
warranty  under  sect.  25  of  the  Food  and  Drugs 
Act  1875  was  not  available  to  the  appellant,  as 
the  letter  of  the  2nd  Nov.  was  not  a  sufficient 
compliance  with  the  form  of  sect.  20  of  the  Food 
and  Drugs  Act  1899,  inasmuch  as  it  was  not 
accompanied  by  a  copy  of  the  invoice  or  warranty 
relating  to  the  purchase;  and  the  respondent  also 
contended  (6)  that  the  copy  warranty  contained  in 
the  letter  of  Nov.  2nd  was  not  a  correct  copy, 
liecause  it  included  words  of  warranty  which  were 
not  originally  upon  the  invoice  at  the  time  the 
property  in  the  goods  passed  or  when  the  same 
were  delivered,  and  such  words  having  been 
reduoed  into  writing  after  the  date  of  the  purchase 
were  not  available  as  a  warranty  under  sect  25  of 
the  Act. 

The  appellant  in  reply  contended  (a)  that  the 
general  warranty  originally  upon  the  invoice  was 
sufficient  without  regarding  the  supplemental 
warranty  indorsed  afterwards ;  (b)  that  the  original 
warranty  being  a  general  one,  the  letter  of  the 
2nd  Nov.  was  a  sufficient  compliance  with  the 
20th  section  of  the  1899  Act  without  sending  a  copy 
of  the  invoice  as  well ;  (c)  that  the  supplemental 
warranty  indorsed  tinder  the  circumstances  set 
out  above  was  good  and  available  as  a  warranty 
within  the  meaning  of  sect.  25  of  the  Food  and 
Drugs  Act  1875  as  it  was,  he  contended,  not 


necessary  for  a  warranty  which  is  in  fact  con- 
tracted for  (as  in  this  case)  to  be  reduced  into 
writing  at  the  time  of  the  contract ;  (d)  that  if 
the  respondent's  objection  to  the  supplemental 
warranty  was  good,  the  fact  that  the  words  of  it 
had  been  included  in  the  letter  of  the  2nd  Nov. 
did  not  prevent  such  letter  from  being  a  good 
notice  of  the  original  warranty. 

The  justices  were  of  opinion  that  the  appellant 
had  proved  what  would  have  been  a  good 
warranty  had  it  been  available  as  a  defence,  but 
being  also  of  opinion  that  the  letter  of  the 
2nd  Nov.  was  not  a  good  notice  within  the 
meaning  of  sect.  20  of  the  Food  and  Drugs  Act 
1839,  they  considered  the  appellant  was  debarred 
from  relying  upon  it  as  a  defence,  and  tbey 
accordingly  convicted  the  appellant  upon  the 
information. 

By  the  Sale  of  Food  and  Drugs  Aot  1875  (38  &. 
39  Vict.  c.  63),  a.  25 : 

If  the  defendant  in  any  prose  cation  under  this  Aot 
prove  to  the  satisfaction  of  the  joatioes  or  oourt  that 
he  bad  purchased  the  article  in  question  as  the  same  in 
nature,  substance,  and  quality  aa  that  demanded  of  him 
by  the  proseontor,  and  with  a  written  warranty  to  that 
effect,  that  be  had  no  reason  to  believe  at  the  tune  when 
he  sold  it  that  the  article  was  otherwise  and  that  he 
sold  it  in  the  same  state  as  when  he  purchased  it,  he 
shall  bo  discharged  from  the  prosecution,  bat  Bhall  be 
liable  to  pay  the  costs  incurred  by  the  prosecutor,  unle»* 
he  shall  have  given  due  notioe  to  him  that  he  will  rely 
on  the  above  defense. 

By  the  Sale  of  Food  and  Drugs  Act  1899 
(62  &  63  Vict.  o.  51),  a.  20  (1) : 

to  any  proceeding  under  the  Sale  of  Food  and 
ales*  the  defendant  has  within  seven  days 
service  of  the  summons  seat  to  the  purchaser  a 
copy  of  en  oh  warranty  or  tnvoioe,  with  a  written  notioe 
stating  that  he  intends  to  rely  on  the  warranty  or  invoice, 
and  ipecifying  the  name  and  address  of  the  person  from 
whom  ho  received  it,  and  has  also  sent  a  like  notice  of 
bis  intention  to  such  person. 


warranty  was.  As  the  warranty  originally  stood 
it  was  quite  sufficient,  and  it  was  only  ex 
abundant*  cauUld  that  the  subsequent  words  were 
added  to  make  it  beyond  dispute.  All  that  is 
required  under  these  sections  is  that  there  shall 
be  a  notice  to  the  prosecution  that  you  are  goinir 
to  rely  on  the  warranty,  and  that  its  terms  shall 
bo  set  out.  The  real  complaint  here  is  that  we 
have  given  the  prosecution  too  much  information 
in  fact,  we  have  given  them  more  than  is  neces- 
sary.  He  referred  to 

Irving  v.  Callow  Park  Dairy  Company ;  Baton  v. 
Same,  87  L.  T.  Eep.  70. 

Gordon  Hewati  for  the  respondent. — The  words 
on  the  invoice  originally  were  not  a  sufficient 
warranty.  The  words,  "  or  invoice,"  in  sect.  20  (1 ) 
of  the  Sale  of  Food  and  Drugs  Act  1899  refer  back 
to  the  Margarine  Act  of  1887,  because,  under 
sect  7  of  that  Act  the  invoice  is  sufficient — that 
is  to  say,  it  is  enough  under  that  Act  that  the 
commodity  should  have  been  bought  as  butter. 
There  must  not  only  have  been  a  warranty,  but 
there  must  have  been  a  written  warranty  contem- 
poraneous with  the  contract  of  sale.  It  is  mis- 
leading to  add  words  in  the  notice  which  are 
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added  to  the  warranty  afterwards.  The  statute 
provides  the  warranty  shall  be  a  written  warranty 
with  which  the  batter  was  purchased.  The  cases 
of  Farmers'  Cleveland  Dairy  Company  v. 
Stevenson  (63  L.  T.  Rep.  776;  17  Cox  C.  C.  481). 
Laidlaw  v.  Wihon  (1891)  1  Q.  B.  74),  and  Elliot 
v.  Pilcher  (85  L.  T.  Rep.  50;  (1901)  2  K.  B.  817) 
are  different  from  this  case.  The  Act  provides 
that  what  is  to  be  sent  by  the  defendant  ia  a  copy 
of  the  warranty — that  is  to  say,  a  copy  of  the 
warranty  which  is  a  contemporaneous  descrip. 
tion.  If  the  defendant  was  going  to  rely  upon  a 
warranty  contained  upon  the  invoioe  he  ought  to 
have  sent  a  copy  of  the  whole  of  the  invoice  with 
the  warranty  upon  it  Even  if  it  were  not  neces- 
sary to  send  a  complete  copy  of  the  invoice,  the 
notice  here  was  bad,  because  the  later  words  were 
added.  They  were  certainly  not  words  of 
warranty  upon  which  the  butter  had  been 
purchased. 

Avory,  K.O.  in  reply. 

Lord  Alvbestonb,  C.J. — In  my  opinion  a 
great  many  points  bave  been  raised  in  this  case 
that  do  not  arise,  and  on  which  I  do  not  intend  to 
express  my  opinion  at  all.  If,  for  instance,  under 
sect  20,  the  person  Betting  up  the  warranty  has 
thought  fit  to  add  words  which  would  alter  the 
character  of  the  warranty,  which  was  truly  given, 
to  make  them  more  in  his  own  favour,  ana  has 
said,  "  This  is  my  warranty,"  and  the  magistrates 
have  before  them,  or  are  satisfied  that  that  is 
added  for  the  purpose  of  putting  something 
which  was  not  the  warranty  at  the  time,  I  do  not 
say  whether  or  not  we  ought  to  allow  the  defence 
to  be  set  up.  The  only  point  which  I  decide  is 
that  this  section  is  a  procedure  section  amending 
the  original  sect.  25,  giving  certain  protection  to 
prosecutors,  and  giving  certain  righte  to  the  person 
who  is  called  in  by  virtue  of  the  warranty. 
Sect  25  say  a  that  if  the  defendant  proves  to  the 
satisfaction  of  the  justices  that  he  purchased  the 
article  as  the  same  in  nature  and  substance,  with 
a  written  warranty  to  that  effect,  and  he  had  no 
reason  to  believe  it  to  be  otherwise,  and  that  he 
sold  it  in  the  same  state,  he  is  discharged,  but  he 
shall  be  liable  to  pay  the  costs  incurred  by  the 
prosecutor,  unless  be  shall  have  given  due  notice 
that  he  will  rely  upon  that  defence.  That  left  it  to  a 
certain  extent  in  doubt  as  to  what  the  prosecutor 
was  to  be  told.  Then  came  sect  20,  which 
undoubtedly  was  partly  framed  on  sect.  7  of  the 
Margarine  Act,  which  had  provided  that  a  person 
should  also  be  allowed  to  set  up  a  written 
warranty  or  invoice.  The  words,  "or  invoice," 
came  from  that,  and  there  are  cases  in  which  the 
warranty  is  only  to  be  implied  from  the  invoice. 
Therefore,  when  the  Legislature  came  to  amend 
the  Act  they  had  to  deslwith  the  first  Act,  which 
Bpoke  of  a  warranty,  and  the  second  Act,  which 
spoke  of  a  warranty  or  invoice.  The  section  says : 
"  A  warranty  or  invoice  shall  not  be  available  as  a 
defence"  unless  the  defendant  has  sent  to  the 
purchaser  a  copy  of  such  warranty  or  invoice, 
with  a  written  notice  stating  that  he  intends  to 
rely  upon  the  warranty  or  invoice.  The  reason 
the  words,  "  or  invoice,  pre  added  in  that  section 
was  because  in  the  beginning  of  the  section  they 
said,  "  warranty  or  invoice  shall  not  be  available, ' 
und,  to  construe  the  section  reasonably,  it  means 
that,  if  you  rely  on  a  warranty  under  sect.  25, 
you  should  send  a  copy  of  the  warranty ;  if  you 


rely  on  an  invoice  you  should  send  a  copy  of  the 
invoioe.   But  I  can  only  repeat  that  which  1  said 
in  Bacon  v.  Callow  Park  Dairy  Company  (87  L.  T. 
Rep.  70),  and  the  argument  in  this  case  has  not 
made  me  think  that  I  went  too  far — that  the 
section  meant  a  copy  of  that  which  entitled  the 
defendant  to  believe  that  the  article  was  the  same 
in  nature,  substance,  and  quality  as  that  which  ia 
to  be  sent,  and  prima  facie  it  means  a  copy  of  the 
terms  of  the  warranty  on  which  the  defendant 
bought.  I  have  never  said  anything,  to  my  know- 
lodge,  to  indicate  that  I  do  not  think  the  warranty 
ought  not  to  be  in  writing.   On  the  contrary,  I 
pointed  out  in  Bacon's  case  and  another  case 
which  is  referred  to  there,  that  under  sect  25,  and 
under  all  the  sections,  the  warranty  muBt  be  in 
writing.   The  whole  point  there  was,  the  warranty 
being  "pure  milk,  with  all  its  cream,"  which 
words  were  put  on  each  churn,  and  were  given 
in  pursuance  of  a  verbal  contract,  I  held  that 
the  previous  contract  to  give  the  warranty  need 
not  be  in  writing,  but  the  warranty  itself  under 
which  the  goods  were  bought  must  be  in  writing. 
I  bave  heard  nothing  to-day  to  the  contrary, 
and  I  certainly  now  do  not  entertain  any 
opinion  to  the  contrary.    Now,  what  happened 
in  this  case  ?   I  think  the  defendant  may  be  quite 
entitled  to  say:  I  did  buy  these  goods  on  the 
terms  of  the  written  warranty,  but  whether  that 
involved  both  documents  or  only  one  I  express  no 
opinion  about.   I  only  say  he  may  be  entitled  to 
say,  when  the  case  comes  to  be  dealt  with,  that  the 
only  warranty  may  be  that  on  which  the  goods 
were  bought,  and  which  contained  the  first  words : 
"We  guarantee  all  butters  sold  by  us  to  be 
absolutely  pure."  At  present  I  have  not  been 
able  to  understand,  and  I  have  read  the  section  as 
carefully  as  I  can,  the  subsequent  part,  whiob 
contains  the  words :  "  Guaranteed  pure  butter,  in 
accordance  with  the  3rd  and  7th  sections  of  the 
Margarine  Act  1877."   I  do  not  understand  they 
add  anything  at  all  to  the  words  "absolutely 
pure."   Therefore  I  view  this  case  as  a  case  at 
any  rate  in  which,  even  if  you  take  the  two  seta 
of  words  together,  the  warranty  was  exactly  the 
same,  and  it  is  not  suggested  there  was  any  fraud 
here,  or  that  the  defendant  did  not  mean  to  set 
up  the  warranty.   What  has  he  said  ?    He  has 
told  the  prosecutor  from  whom  be  bought  the 
butter  that  he  bought  it  under  a  warranty.  That 
was  this  warranty:  "We  guarantee  all  butters 
sold  by  us  to  be  absolutely  pure."    And  he 
meant    also    to    rely   upon    the   warranty : 
"  Guaranteed  pure  butter,  in  accordance  with 
the  3rd  and   7th   sections  of   the  Margarine 
Act  1887."  The  ground  of  my  decision  is  that 
the  magistrates  ought  not  as  a  preliminary 
objection  to  decide  the  point  as  to  what  was  the 
warranty  under  which  the  goods  were  sold.  They 
have  got  to  deal  with  it  when  they  come  to  the 
substantive  defence  under  the  25th  section  of  the 
Act  of  1875  and  the  20th  section  of  the  Act  of 
1899,  where  it  speaks  about  the  article  being  the 
same  in  nature,  substance,  and  quality.  Then  there 
might  be  a  case  for  the  determination  by  the 
magistrates.   A  point  waB  made  by  Mr.  Hewart 
which  I  certainly  was  unable  to  follow,  when  he 
was  contending  that  the  invoice  ought  to  bave 
been  sent  as  well.   He  said  the  justices  should 
have  found  the  butter  was  Liatowel  Roses.  I 
desire  to  point  out  not  one  single  word  in  this 
case  has  been  proved  directly  or  indirectly  as  to 
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Liatowel  RoBes  giving  any  information  for  the 
purposes  of  a  warranty,  and  I  cannot  help  think, 
ing  that  iB  an  argument  introduced  to  meet  a  case 
that  certainly  was  never  made  in  the  court  below. 
I  come  to  the  point  which  was  taken,  and  which 
certainly  seems  to  me  the  best  argument  pro- 
ceeded upon,  a  point  which  developed  in  the 
course  of  the  case  and  which  was  not  the  point 
the  prosecutor  originally  desired  to  take.  Before 
the  case  was  opened  the  prosecutor  said  that  the 
letter  of  the  2nd  Nov.  did  not  comply  with  the 
requirements  as  to  sending  a  copy  of  such 
warranty  or  a  copy  of  such  invoices.  I  pointed 
out,  and  I  cannot  repeat  myself,  that  a  "  copy  of 
warranty  "  means  copy  of  warranty,  and  "  a  copy 
of  invoice  "  means  "  a  copy  of  invoice."  Then  at 
the  close  of  the  case  the  prosecutor  contended 
again  it  was  not  a  proper  invoice,  because  it 
was  not  accompanied  by  a  copy  of  the  notice  or 
warranty  relating  to  the  purchase,  and  then 
that  the  copy  was  not  a  correct  copy,  because 
it  included  words  of  warranty  which  were  not 
upon  the  original  invoice  at  the  time  the  property 
in  the  goods  passed.  If  those  additional  words 
did  not  form  part  of  the  contract,  did  not  form 
part  of  the  warranty,  or  if  they  added  something, 
then  when  the  magistrates  come  to  deal  with  this 
case  they  will  have  to  say  whether  the  goods  were 
not  bought  with  these  additional  words,  but  I 
cannot  wink  it  right,  under  the -0th  section,  that  a 
man  cannot  bona  fide  set  up  the  defence  under  the 
section  on  giving  a  full  copy  of  what  he  intends  to 
rely  upon,  or  that  he  is  not  then  entitled  to  open 
that  defence,  especially  as  sub-sect.  2  of  the  same 
section  allows  the  person  to  come  and  give 
evidence.  I  think,  therefore,  the  magistrates 
ought  to  have  heard  the  case  on  the  warranty 
before  they  decided  it. 

Wills,  J. — I  have  come  with  some  hesitation  to 
the  same  conclusion,  and  my  concurrence  in 
the  judgment  which  has  been  delivered  is  upon 
the  ground  that  1  think  sect.  20  of  the  Act  of 
189y,  which  requires  a  copj-  of  the  warranty  to  be 
delivered  to  the  complainant,  did  not  mean  to  say 
that  under  all  circumstances  the  warranty  must 
be  correctly  set  out  when  there  is  room  lor  the 
contention  as  to  what  the  warranty  actually  was 
under  which  the  goods  were  sold.  It  seems  to  me 
that  in  many  cases  to  say  that  would  deprive  the 
defendant  of  a  perfectly  good  defence,  because  he 
might  be  wrong  in  his  construction  of  what  the 
warranty  actually  was.  I  think  the  Act  did  not 
mean  to  deprive  him  of  the  power  of  saying  that 
in  his  view  and  intention  upon  the  evidence 
the  warranty  was  such  as  he  had  set  out  in  his 
copy,  although  it  .might  prove  to  be  erroneous 
when  the  matter  came  to  be  contested.  Of 
course  I  assume  for  the  purpose  of  anything  I 
am  saying  that  what  has  been  done  is  bond  fide, 
if  it  is  not  bond  fide  then  cadet  quivntio.  Nobody 
feels  more  strongly  than  I  do  that  it  would  never 
do  to  say  or  do  anything  which  should  encourage 
a  person  who  has  bought  under  a  warranty  to 
improve  that  warranty  for  the  purpose  of  stopping 
a  prosecution,  because  it  might  very  well  be  that 
if  he  were  at  liberty  to  add  terms  which  be  alleged 
were  part  of  the  original  warranty,  which  at  the 
time  were  not  in  writing,  it  might  very  well  be 
if  he  had  added  the  words  it  would  stop  the 
prosecution,  where  if  be  had  simply  given  a  copy 
of  that  which  was  in  existence  at  the  time  the 
article  was  bought  it  would  not  have  bad  that 
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effect.  If  anything  of  that  kind  could  possibly 
be  the  case,  then  I  should  say  the  Act  certainly 
was  not  complied  with.  In  this  case  the  added 
words  have  really  added  nothing,  and  therefore 
the  substance  and  effect  of  the  warranty  is  per- 
fectly truly  set  out  in  that  which  is  said  to  be  a 
copy.  As  long  as  the  added  matter  really  added 
nothing  to  the  sense,  it  certainly  is  not  open  to 
any  of  the  objections  which  I  have  pointed  out, 
and  which  I  feel  fully  the  force  of,  and  in  a  proper 
case  would  be  prepared  to  give  full  effect  to. 
Therefore  it  comes  to  this,  that  the  case  must  not 
be  stopped,  the  magistrates  must  inquire  what 
the  warranty  was  under  which  the  goods  were 
sold,  and  whether  the  man  has  bought  them  upon 
the  warranty  which  he  represents.  If  he  has 
bought  them  upon  a  written  warranty,  which  is 
to  all  intents  and  purposes  exactly  the  same,  I 
do  not  see  that  any  harm  has  been  done  by  the 
addition  of  ;the  words  —  namely,  the  addition 
which  is  complained  of  here.  It  will  remain 
for  the  magistrates  to  inquire,  under  sect.  25, 
whether  the  actual  written  warranty  under 
which  the  goods  were  bought  is  a  good  and  suffi- 
cient one ;  whether  it  comes  up  to  the  terms  of 
sect  25. 

Kenxkdt,  J.— I  think  this  is  a  difficult  case, 
and  I  share  my  brother  Wills'  feeling  that  it  is  a 
case  which  certainly  the  magistrates,  in  my  view, 
should  not  take  it  that  we  are  deciding  any 
question  of  law  as  to  the  sufficiency  either  of  the 
document  as  it  stood  before  the  alteration  or  of 
the  document  as  it  stood  after  the  addition  of  the 
words.  Mr.  Avory,  in  the  course  of  the  argu- 
ment seemed  to  indicate  that  he  was  prepared 
to  contend  that  it  would  be  sufficient  that  there 
was  a  contract  oral  or  not  in  the  original 
document,  in  the  nature  of  a  warranty  after  the 
delivery  of  the  goods,  upon  which  the  question 
arose  for  prosecution  after  the  sale.  As  far  as 
I  am  concerned,  I  am  not  bound  to  consider  any  of 
those  points,  nor  is  my  Lord  or  my  brother  Wills, 
but  what  I  do  think  is  the  right  view  to  come  to  is 
to  take  a  liberal  construction  of  a  statute  which  is. 
after  all,  intended  to  prescribe  a  necessary  for- 
mality, of  course  to  be  honestly  observed  and 
fairly  observed ;  and  that  is,  that  there  is  to  be  a 
copy  of  the  invoice  or  warranty  sent.  Here  a 
document  was  sent  which,  as  it  stands,  may  be 
alleged  (I  will  say  no  more,  because  the  matter  is 
still  open)  to  contain  that  which  is  a  warranty 
plus  something  which  cannot  come,  within  the 
lair  meaning  of  the  statute,  under  the  title  of 
warranty,  something  that  has  been  a  dead  letter. 
The  recipient  therefore,  has  got  a  copy  of  the 
warranty.  He  has  got  something  there  which  is 
said  also  to  be  a  part  of  the  warranty,  but  which 
may  not  be,  according  to  the  law,  a  part  of  the 
warranty,  or  to  be  treated  as  snoh.  It  is  clear  in 
some  cases  that  a  difficult  point  may  arise,  and 
even  with  good  faith,  on  a  warranty  whioh  is  sent 
which  may  be  different  from  the  thing  which  is 
proved  in  court  when  lawyers  come  to  handle  it, 
and  where  the  recipient  without  any  authority  on 
the  part  of  the  other  party,  has  considered  it 
entirely  differently.  I  can  conceive  such  a  case 
arising  on  correspondence,  and  I  agree  that  when 
the  case  arises  it  will  have  to  be  considered.  I 
should  not  feel  myself  bound  by  this  particular 
document  of  to-day.  Suppose,  for  a  moment 
interlaced  with  words  which  a  lawyer  would  find 
to  have  been  given  as  a  warranty,  there  were 


Digitized  by  Google 


Aug.  13,  190*.] 


TUB  LAW  TIMES. 


[Vol.  xc-787 


K.B.  Div.] 


Tewkesbury  Guardians  v.  Birmingham  Guardians. 


:k.B.  Div. 


words  which    materially   altered,  enlarged,  or 
amplified  the  document,  and  it  was  held  not  to  be 
a  copy,  because  it  contained  differently  the  words 
of  warranty,  that  might  lead  to  a  case  to  be 
argued.   So  also  with  other  clauses  or  words 
which  made  the  real  warranty  a  very  different  one 
to  that  set  out.    I  think  the  difficulty  is  in  draw- 
ing the  line,  but  here  I  do  not  think  we  should 
express  what  ought  to  be  held  as  a  matter  of 
opinion,  or  something  in  the  nature  of  an  intima- 
tion.  Therefore  I  think  the  case  will  have  to  go 
back.  It  will  be  recollected  the  magistrates  put  in 
their  case :  '*  We  were  of  opinion  that  the  appellan  t 
had  proved  what  would  have  been  a  good  warranty 
had  it  been  available  as  a  defence,  but  being  also 
of  opinion  that  the  letter  of  the  2nd  Nov.  was  not 
a  good  notice  within  the  meaning  of  sect.  20  of 
the  Food  and  Drugs  Act  1899,  we  considered  that 
the  appellant  was  debarred  from  relying  upon  it 
as  a  defence,  and  we  accordingly  convicted  the 
appellant  upon  the  said  information,  and  fined 
him  as  stated."   In  other  words,  as  my  Lord  has 
said,  they  stopped  at  the  point  when  they  found 
themselves,  as  they  thought,  faced  with  a  good 
technical  objection  to  the  words,  "Copy  of  the 
invoioe  or  warranty."   I  think  in  this  particular 
case  there  was  that  which  ought  here  to  be  con- 
sidered, but,  after  all,  these  things  are  to  be 
dealt  with  on  the  merits,  and  with  as  little  tech- 
nicality as  possible.   I  think  the  justices  were 
wrong,  and  this  case  must  go  back. 

Judgment  accordingly. 
Solicitors :  Nicol,  Son,  and  Jones,  for  Pickstone 
and  Jones,  Radcliffe ;  W.  H.  Wilson,  Preston. 


May  5  ami  6. 

(Before  Lord  Alvrbstone,  C.J.,  Wills  and 
Kennedy,  J  J.). 

Tewkesbuby  Guardians  r.  Birmingham 
Guardians,  (a) 

Poor  law— Removal  of  pauper — Settlement— Mar- 
ried woman — Husband  having  no  settlement — 
Derivative  settlement  —  Divided  Parishes  and 
Poor  Law  Amendment  Act  1876  (39  «fr  40  Vict, 
c.  61),  s.  35. 

A  pauper  and  her  husband,  who  was  a  foreigner 
with  no  settlement,  came  to  reside  in  the  pariah 
of  Birmingham  in  Jan.  1901,  and  resided  there 
until  June  1901,  when  the  husband  went  to 
America  with  no  intention  of  deserting  hi*  wife, 
and  with  the  intention  of  returning.  The  wife 
and  her  children  continued  to  reside  in  the 
parish  of  Birmingham  until  March  1902,  when 
they  went  into  the  workhouse. 

Held,  that  the  pauper  and  her  children,  who  were 
all  under  the  age  of  sixteen  years,  were  irremov- 
able from  the  parish  of  Birmingham. 

Case  stated  by  the  Recorder  of  Birmingham  on 
an  appeal  against  an  order  dated  the  3rd  Sept. 
1902  for  the  removal  from  the  parish  of  Birming- 
ham to  the  parish  of  Bredon,  in  the  Tewkes- 
bury Union,  of  Alice  Alinquvist  and  her  four 
•hildren. 

The  pauper  Alice  Alinquvist  is  the  wife  of  C  h  arles 
Alinquvist,  a  foreigner  with  no  settlement  of  his 
own.   They  were  married  on  the  6th  July  1890, 
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and  the  children  are  the  lawful  issue  of  the 
pauper  and  Charles  Alinquvist,  and  are  all  of 
them  under  the  age  of  sixteen  years.  DoriB  was 
born  in  Aug.  1892  in  America.  Rose  was  born 
on  the  5th  Jan.  1898  in  the  parish  of  West  Brom- 
wich.  Herbert  was  born  on  the  17th  Oct.  1899 
in  the  parish  of  West  Bromwich,  and  Charles 
was  born  on  the  26th  April  1902  in  the  workhouse 
infirmary  in  the  parish  of  Birmingham. 

The  pauper  Alice  and  her  husband  came  to 
reside  in  the  parish  of  Birmingham  in  Jan.  1901, 
and  continued  so  to  reside  in  that  parish  of  Birming- 
ham until  the  20th  June  1901,  when  the  husband 
went  to  America  to  work  for  his  brother-in-law, 
intending  to  send  for  his  wife  and  children  when 
he  got  settled. 

The  pauper  Alice  heard  from  him  several  times, 
but  be  said  he  was  not  able  to  get  work,  and  had 
made  up  his  mind  to  return  to  England, 
not  returned  at  the  date  of  the  order  of 
but  the  recorder  found  as  a  fact  that  he  did 
not  desert  hw  wife,  and  that  he  had  the  intention 
of  returning. 

From  the  20th  June  1901  the  pauper  Alice, 
with  her  three  older  children,  continued  to  reside 
in  the  parish  of  Birmingham  until  the  27th 
March  1902,  when  she  removed  with  them  to  the 
Birmingham  Workhouse,  where  she  was  confined 
of  her  youngest  child  on  the  26th  April  1902. 
She  remained  there  till  the  19th  Sept.  1902,  when 
she  went  out  with  all  her  children,  and  has  not 
returned. 

The  pauper  Alice  was  born  in  1869,  and  is  the 
lawful  daughter  of  Robert  Warner,  who,  at  the 
time  the  pauper  attained  the  age  of  sixteen  years, 
had  obtained,  a  settlement  by  residence  in  the 
parish  of  Bredon,  in  the  Tewkesbury  Union. 

It  was  contended 
pauper  alien  was  irremovable  by  reason  of  her 
continuous  residence  in  Birmingham  for  more 
than  one  year  previously  to  her  becoming  charge- 
able, notwithstanding  the  temporary  absence  of 
her  husbaad,  and  that  the  case  of  Beg,  v.  St. 
George' s.in.thc-East  (22  L.  T.  Rep.  440  ;  L.  Rep. 
5  Q.  B.  364)  was  in  point. 

It  was  further  contended  on  behalf  of  the 
appellants  that  by  39  &  40  Vict  c.  61,  s.  35,  all 
derivative  settlements  were  abolished,  except  in 
the  case  of  a  wife  from  her  huBb&nd,  and  of  a 
child  under  the  age  of  sixteen  from  its  father  or 
widowed  mother,  as  the  case  may  be,  and  that  the 
husband  of  the  pauper  Alice,  having  no  settle- 
ment she  was  irremovable ;  also  that  with  regard 
to  the  children  there  was  no  derivative  or  other 
settlement  which  they  could  take,^ 
their  father  had  no  settlem 
was  not  a  widow. 

It  was  contended  for  the  respondents  that 
there  was  a  break  in  the  residence  of  the 
husband  when  he  left  for  America  on  the  20th 
J  one  1901,  and  that  the  period  of  residence  of  the 
pauper  Alice  with  her  husband,  prior  to  his 
departure,  could  not  be  added  to  her  residence 
after  his  departure,  so  as  to  make  up  the  full  year 
of  residence  necessary  for  her  to  have  acquired  a 
status  of  irremovability.  It  was  also  contended 
on  behalf  of  the  respondents  that  by  39  St  40 
Vict.  c.  61,  b.  35,  inasmuch  as  the  husband  had  no 
settlement,  the  wife  became  removable  to  the 
place  of  her  maiden  settlement  in  the  Tewkesbury 
Union  derived  from  her  father,  and  that  with 
regard  to  the  children,  as  there  was  no 
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which  they  could  derive  from  their  father,  they 
acquired  the  settlement  of  their  mother,  and 
were  also  removable  with  her  to  the  Tewkesbury 
Union. 

The  recorder  was  of  opinion  that  in  the  circum- 
stances aforesaid  the  pauper  Alice  was  irremov- 
able from  the  parish  of  Birmingham  by  reason 
of  her  continuous  residence  there  for  more  than 
one  year  prior  and  up  to  the  date  of  the  order  of 
removal,  and  he  adopted  the  reasoning  of  the 
judgment  in  the  case  of  Rtq.  v.  St.  George'$-in- 
the-Eatt  (22  L.  T.  Rep.  440 ;  L.  Rep.  5  Q.  B.  364) 
as  applicable  to  the  present  case. 

He  also  considered  that  39  &  40  Vict  c.  61, 
a.  35,  was  a  bar  to  the  setting  up  of  a  derivative 
settlement  of  the  pauper  Alice  from  her  father : 
(see  Reg.  v.  Guardians  of  Bridgnorth  (48  L.  T. 
Rep.  600;  11  Q.  B.  Div.  314). 

He  accordingly  held  that  neither  the  alleged 
settlement  of  the  mother  nor  of  the  children  bad 
been  made  out,  and  he  allowed  the  appeal  with 
cost*,  and  quashed  the  order  of  removal. 

The  questions  for  the  opinion  of  the  court  were 
as  follows :  (1)  was  the  pauper  Alico  Alinquvist, 
at  the  time  the  order  of  removal  was  made,  irre- 
movable from  the  parish  of  Birmingham ;  (2)  if 
not,  was  the  pauper  Alice  Alinquvist  or  were  any 
of  her  children  properly  removable  to  the  Tewkes- 
bury Union  ? 

By  the  Poor  Removal  Act  1846  (9  &  10  Vict. 

C.  66),  8.  1 : 

Whereas  it  is  expedient  that  the  laws  relating  to  the 
removal  of  the  poor  should  be  amended :  Be  It  enacted 
that  from  and  after  the  passing  of  tbU  Aot  no  person 
■hall  be  removed,  nor  shall  any  warrant  be  grunted  for 
the  removal  of  any  person  from  any  pariah  in  which 
such  person  shall  have  resided  for  [one  year]  nest  before 
the  application  for  tho  warrant ;  provided  always  that 
the  time  during  which  each  person  shall  be  a  prisoner  in 
a  prison  or  shall  be  serving  Her  Majesty  as  a  soldier, 
marine,  or  sailor,  or  reside  ss  an  in-pensioncr  in  Green- 
wich or  Chelsea  Hospitals,  or  shall  be  oonBned  in  a 
lunatic  asyhun,  or  bouse  duly  licensed,  or  hospital 
registered  for  the  reception  of  lnnatica,  or  as  a  patient 
in  a  hospital,  or  during  which  any  such  person  shall 
receive  relief  from  any  parish,  or  shall  be  wholly  or  in 
part  maintained  by  any  rate  or  subscription  raised  in  a 
parish  in  which  snob  person  does  not  reside,  not  being  a 
bona  fide  charitable  gift,  shall,  for  all  purposes,  be 
excluded  in  the  computation  of  time  hereinbefore  men- 
tioned, and  that  the  removal  of  a  pauper  lunatic  to  a 
lunatio  asylum  under  the  provisions  of  any  Act  relating 
to  the  maintenance  and  care  of  pauper  lunatics  shall  not 
be  deemed  a  removal  within  the  meaning  of  this  Aot; 
.    .       [here  followed  a  proviso.] 

Bv  the  Poor  Removal  Act  1848  (U  &  12  Vict, 
c.  Ill),  e.  1 : 

Whereas  by  an  Aot  passed  in  the  10th  year  of  the 
reign  of  Her  Majesty,  intituled,  Ac  (reciting  9  A  10 
Viot.  o  GO,  a.  1),  and  whereas  by  reason  of  the  generality 
of  tho  exproations  used  in  the  last  proviso,  doubts  are 
entertained  as  to  the  meaning  thereof,  and  it  is  desirable 
to  remove  such  doubts :  Be  it  therefore  enacted  that 
the  said  last  proviso  be  repealed,  and  that  instead 
thereof  the  following  be  enacted  :  provided  always  that 
whenever  any  person  should  have  a  wife  or  children 
having  no  other  settlement  than  his  or  her  own  such 
wife  and  children  should  be  removable  from  any  pariah  or 
place  from  which  he  or  she  would  be  removable  notwith- 
standing  any  provision  of  the  said  recited  Aot,  and 
should  not  be  w movable  from  any  parish  or  place  from 
which  he  or  she  would  not  be  removable  by  reason  of 
any  provision  in  the  said  recited  Act 
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By  the  Divided  Parishes  and  Poor  Law  Amend- 
ment Act  1876  {3?  1  40  Vict.  c.  61),  s.  3o  : 

No  perron  shall  be  deemed  to  have  derived  a  settle- 
ment from  any  other  person,  whether  by  parentage, 
estate,  or  otherwise,  except  in  the  case  of  a  wife  from 
her  husband,  end  in  the  case  of  a  ohild  under  the  age  of 
sixteen,  which  child  shall  tske  the  settlement  of  ita 
father  or  ita  widowed  mother,  as  the  case  may  be,  up  to 
that  age,  and  shall  retain  the  settlement  so  taken  until 
it  shall  acquire  another.  An  illegitimate  ohild  shall 
retain  the  settlement  of  its  mother  until  such  ohild 
acquires  another  astt lament.  If  any  ohild  in  this  section  . 
mentioned  shall  not  have  acquired  a  settlement  for 
itself,  or  being  a  female  shall  not  have  derived  a  settle- 
ment from  her  husband,  and  it  cannot  be  shown  what 
settlement  suoh  ohild  or  female  derived  from  the  parent, 
without  inquiring  into  the  derivative  settlement  of  such 
parents,  such  child  or  female  shall  be  deemed  to  be 
settled  in  the  pariah  in  which  he  or  she  waa  born. 

Pritehett  (Maemnrran,  K.C.  with  him)  for  the 
Birmingham  Guardians.— The  question  raised 
here  is  whether  the  pauper  Alice  was  irremovable 
from  the  parish  oi  Birmingham,  Bhe  being  a 
married  woman  whose  husband  was  a  foreigner, 
and  had  no  settlement,  such  husband  having  left 
her  with  an  intention  to  return.  Since  her 
husband  left  her  the  panper  has  not  resided  for  a 
sufficient  time  to  give  her  a  status  of  irremov- 
bility,  but  the  learned  recorder  has  added  two 
periods  to  give  her  that  status,  namely,  the  time 
before  the  husband  left  and  the  time  after  be  left 
until  ehe  became  chargeable  to  the  union.  Tho 
learned  recorder  based  his  decision  on  tho  reason- 
in  Reg.  v.  St.  George'$-in- the. East  (22  L.  T.  Rep. 
440;  L.  Rep.  5  Q.  B.  364)  as  applicable  to  the 
preeent  case.  In  that  case  a  pauper,  having  a 
maiden  settlement  in  the  parish  of  Limehoose. 
had  resided  for  more  than  a  year  in  the  parish  of 
St.  George,  and  married  a  foreign  sailor  who  had 
no  settlement.  They  resided  together  in  the 
parish  of  St.  George  until  the  husband  left, 
intending  to  return,  but  having  made  no  provision 
for  the  pauper's  maintenance.  She  continued  to 
reside  in  the  parish  of  St  George  and  became 
chargeable,  but  the  husband  had  not  resided 
one  jear  in  this  parish.  It  was  there  held 
that  the  pauper  was  irremovable  from  St. 
George's  parish  by  reason  of  the  continuous 
residence  before  and  during  marriage,  and 
that  she  was  not  affected  by  the  proviso  in 
the  Poor  Removal  Aot  1848  (11  &  12  Victc.  111). 
Rfj.  v.  St.  George's-in-the-East  (tup.)  has  been 
overruled  by  the  Houee  of  Lords  in  Medicay 
Union  v.  B e dm i inter  Union  (61  L.  T.  Rep.  733; 
14  App.  Cas.  465).  In  that  case  the  husband  of 
a  pauper  bad  resided  in  a  parish  within  the 
Medway  Union  for  more  than  three  years  before 
his  death,  and  after  his  death  she  continued  to 
reside  with  her  children  in  the  same  parish  for 
three  months.  She  and  her  children  subsequently 
became  chargeable  to  the  Bedminster  Union, 
and  it  was  there  held  that  the  widow  and  children 
were  rightly  removed  into  the  Medway  Union,  as 
her  husband  had  at  the  time  of  his  death  a  settle- 
ment in  that  union,  and  that  the  widow  and 
children  took  that  settlement  under  Beet.  35  of 
the  Divided  Parishes  and  Poor  Law  Amendment 
Act  1876,  but  not  on  the  ground  that  the  widow- 
bad  acquired  an  original  settlement  by  residence 
in  that  union.  The  view  of  Lopes,  L  J.  as  to 
sect.  34  of  the  Act  of  1876  where  he  eaid  (61 
L.  T.  Rpp.,  at  p.  36 ;  21  Q.  B.  Div.,  at  p.  283) : 
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"  The  important  question  is  as  to  the  meaning  of 
the  words  '  any  person '  in  sect.  34.  I  think  they 
mean  persons  sui  jurii  who  are  capable  of 
acquiring  a  settlement  or  status  of  irremov- 
ability  for  themselves,  and  do  not  include  tin- 
emancipated  women  and  children  under  covertures. 
.  .  .  During  his  life  she  cannot  do  anything 
to  acquire  a  status  of  irremovability  in  her  own 
right  or  a  settlement,  but  her  status  and  settle- 
ment follows  and  changes  with  his,"  is  approved 
by  Lord  Watson  in  the  House  of  Lords,  who  says : 
"  I  am  of  opinion  with  Lopes,  L.J.  that  the  father 
having  at  the  time  of  his  death  acquired  a  settle- 
ment  under  sect.  34,  his  widow  and  children  took 
his  settlement  under  sect.  35."  That  case  in  the 
House  of  Lords  shows  that  a  wife  living  with  her 
husband  who  has  an  original  settlement,  has  not 
during  the  subsistence  of  her  derivative  settle- 
ment from  him  the  capacity  to  acquire  by  resi- 
dence another  settlement  of  the  same  quality  and 
in  the  same  parish.  Break  of  residence  by  the 
husband  is  also  a  break  of  residence  by  the  wife, 
although  the  wife  remains  resident  in  the  union, 
and  the  period  she  has  resided  as  a  wife  cannot 
in  such  a  case  be  added  to  the  residence  as  a 
widow: 

Reg.  v.  LlantUy,  17  Q.  B.  40 ; 
Jiey,  t.  MxncheiUr  Oitrwn,  45  L.  T.  Rep.  679  ; 
8  Q.  B.  Div.  50. 

In  order  for  there  to  be  a  break  of  residence  there 
need  not  be  any  intention  to  desert,  but  where  a 
husband  has  no  settlement,  or  if  he  has  abandoned 
his  wife  or  is  absent  when  she  becomes  chargeable, 
she  may  be  removed  to  her  maiden  settlemsnt 
He  referred  to 

Reg.  v.  St.  Mary-U-bone,  16  Q.  B.  352. 

Here  there  has  been  a  break  of  residence,  and  so 
the  two  periods  of  residence  cannot  be  added 
together.  The  wife,  therefore,  has  acquired  no 
Btatus  of  irremovability,  and  is  thrown  back  on 
her  maiden  settlement*  He  referred  to 

Rex  v.  Ryton,  Csld.  39  ; 
Reg.  v.  8t.  Mary-le-bone,  16  Q.  B.  353  ; 
Poor  Removal  Aot  1846  (9  &  10  Viet,  c  66),  «.  1 : 
Poor  Removal  Act  1848  (11  &  12  Viot.  c.  Ill),  ■.  I. 
Divided  Parishes  and  Poor  Liw  Amendment  Aot 
1876  (39  4  40  Viot  o.  61},  «.  35. 

It  is  true  that  in  Reg.  v.  Bridgnorth  (11  Q.  B. 
Div.  314,  b.c.  Madeley  union  v.  Bridgnorth  Union 
(48  L.  T.  Rep.  600),  it  was  held  that  in  deter- 
mining the  settlement  of  a  wife  or  child  you 
could  not  go  beyond  the  husbaod  or  the  father  of 
the  person  to  be  removed,  but  that  case  was 
treated  as  overruled  by  Reigate  Union  v.  Croydon 
Union  (61  L.  T.  Rep.  733 ;  14  App.  Cas.  465),  and 
the  law  on  this  point  is  that  laid  down  in  West 
Ham  Union  v.  St.  Giles-in-the-Fields  (63  L.  T.  Rep. 
496  ;  25  Q.  B.  Div.  272).  This  being  so,  the  order 
of  removal  of  the  pauper  and  her  children  was 
rightly  made,  as  the  husband  having  no  settle- 
ment the  wife  was  properly  removable  to  her 
maiden  settlement  which  she  got  from  her  father. 
As  the  children  could  not  acquire  any  settlement 
from  their  father,  they  acquired  their  mother's 
settlement,  and  so  would  have  to  be  removed  with 
her.   He  also  referred  to 

Dorchester  Union  v.  Poplar  Union,  59  L.  T.  Rep. 

687  ;  21  Q.  B.  Div.  88  ; 
Stil/ord  Union  v.  Wayland  Union,  63  L.  T.  Kep. 

299 ;  25  Q.  B.  Div.  164. 


R.  Cunningham  Gien  for  the  Tewkesbury  Guar- 
dians.— The  case  here  turns  on  status  of  irremova- 
bility, and  not  on  any  question  of  settlement. 
Sect.  34  of  the  Divided  Parishes  and  Poor  Law 
Amendment  Act  1876  deals  with  settlement  made 
up  by  irremovability.  Turning  to  sect.  35,  that 
section  deals  with  settlement,  and  not  with 
irremovability  at  all.  Whichever  of  the  two 
ways  this  case  is  looked  at,  the  decision  of  the 
learned  recorder  was  right,  for  if  the  pauper  ie 
within  the  proviso  added  by  11  &  12  Vict  c.  Ill, 
s.  1,  to  sect  1  of  the  Poor  Removal  Act  1846.  then 
the  case  of  Reg  v.  St.  George' t-in.the.Eaat  is  in 
point,  and  she  is  irremovable  from  Birmingham. 
If  she  is  not  within  that  proviso,  she  is  not 
removable,  because  her  husband,  if  he  had  been 
living  with  her,  would  not  have  been  reniDvable, 
and  she  is  in  the  same  position  as  he  would  have 
been.  It  is  here  found  as  a  fact  that  the  husband 
did  not  desert  his  wife,  and  be  had  the  intention 
of  returning.  That  distinguishes  this  case  from 
Rig.  v.  St.  Marylebone  {tup.)  and  Reg.  v.  Llanelly 
(tup.).  Residence  for  three  years,  partly  while 
under  the  age  of  sixteen  and  partly  when  over 
that  age,  has  been  held  to  be  sufficient  to  give  a 
settlement  in  Highvoorth  and  Swindon  Union  v. 
Westbury -on- Severn  Union  (61  L.  T.  Rep.  733;  14 
App.  Cas.  465).  This  being  so,  by  analogy  the 
two  periods  of  the  pauper's  residence  can  be  added 
together,  and  in  fact,  there  has  been  no  break  in 
the  pauper's  residence,  and  she  has  acquired  a 
status  of  irremovability.  Reg.  v.  St.  Qeorqe't.in~ 
the -East  (sup.)  is  precisely  in  point.  He  also 
referred  to 

Reg.  v.  Olottop,  12  Q.  B.  117  ; 

Reg.  v.  El  vet,  2  E.  A  E.  266. 

West  Ham  Union  v.  Holbeach  Union,  89  L.  T.  Rsp. 
609  ;  (1903)  2  K.  B.  627  ;  (1904)  2  K.  B.  121. 

Maemorran,  K.C.  in  reply.— He  referred  to 

R»9.  v.  Much  BooU,  21  L.  J.  1,  M.  C. 
West  Ham  Union  v.  Bethnai  Green  Union,  70  L.  T. 
Rep.  818  ;  (1894)  A.  C.  230. 

Lord  Alvrrstonb,  C.J.  — I  always,  I  am 
afraid,  Bhall  feel  the  same  diffidence  in  expressing 
an  opinion  in  these  cases.  I  repeat  what  I  said 
not  many  months  ago,  that  I  cannot  imagine  any- 
thing more  likely  to  impair  and  destroy  any 
judicial  capacities  a  man  may  possess  than  an 
endeavour  to  decide  these  pauper  removal  cases, 
and  I  hope  they  will  not  come  very  frequently  to 
this  court  But  I  am  of  opinion  that  the  decision  is 
right,  and  substantially  for  the  grounds  that  the 
learned  recorder  has  stated.  Now,  we  heard  a 
most  learned  and  interesting  argument  from 
Mr.  Pritchett  who  invited  us  to  consider  the 
principles  on  which  a  number  of  cases  have 
been  decided,  and  endeavoured  very  logically 
and  clearly  to  my  mind  to  show  that  a  good 
many  of  these  principles  had  been  destroyed, 
and  were  inconsistent  with  not  the  last  case, 
but  with  one  of  the  cases  in  the  House  of 
Lords — Medway  Union  v.  Bedmintter  Union  (61 
L.  T.  Rep.  733 ;  14  App.  Cas.  465).  If  it  had 
been  necessary  to  follow  Mr.  Pritchett  through 
the  whole  of  that  argument,  and  to  endeavour  to 
reconcile  all  the  cases,  I  think  the  task  would 
have  been  almost  hopeless,  but  I  agree  and  I 
think  the  result  of  his  argument  was  to  show  that 
he  was  quite  justified  in  saying  that  it  was  ex- 
tremely difficult  to  lay  down  any  rule  which  is 
consistent  with  all  the  cases.    I  doubt  myself 
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whether  for  the  purpose  of  the  decision  in  this 
case  it  is  necessary  to  decide  whether  the  period 
during  which  a  wife  is  living  with  her  husband 
can  or  cannot  be  counted  or  considered  for  any 
purposes  of  her  acquiring  a  settlement  or  status 
of  irremovability  in  her  own  right.    I  do  not 
tbink  any  case  has  gone  as  far  as  deciding  that 
that  is  the  state  of  things.    I  do  not  think  Lopes, 
L.J.  meant  to  Bay  that.    I  think  what  Lopes, 
L.J.  meant  to  point  out  was  that  the  wife  was 
deriving  or  might  have  derived  a  settlement 
through  her  husband,  and  that  it  was  the  question 
whether  or  not  she  had  derived  that  settle- 
ment through  her  husband,  which  was  in  one 
sense  the  important  matter  or  might  be  the 
governing  fact  in  that  particular  case.  All 
I  desire  to  say  is  whether  it  be  right  or  wrong, 
but  I  take  it  to  be  right,  because  I  under- 
stand the  Court  of  Appeal  (1904)  2  K.  B.  121)  has 
affirmed  our  decision  in  Wett  Ham  Union  v.  Hoh 
beach  Union  (89  L.  T.  Rep.  609;  (1903)  2  K.  B. 
627)  that  to  a  certain  extent  that  would  seem  to 
show  that  that  principle  cannot  be  altogether 
very  strictly  applied,  and  cannot  be  applied  as 
strictly  as  Mr.  Pritchett  contended  for.   If  it  be 
true  that  the  period  during  which  a  woman  is 
married  has  no  value  whatever  except  for  the 
purpose  of  conferring  upon  her  a  settlement  which 
is  that  of  her  husband,  it  seems  to  me  it  might 
have  been  equally  well  contended  that  the  time 
daring  which  a  child  was  under  sixteen  would  have 
no  effect  for  the  purpose  of  the  child  acquiring  a 
settlement  by  residence.   In  the  view  I  take  of 
this  case,  however,  it  is  not  necessary  to  decide 
that.    All  I  am  prepared  to  say  is  that  I  do  not 
accede  to  that  part  of  Mr.  Pritchett's  argument 
that  it  is  necessary  to  decide  this  case  upon.  The 
short  ground,  if  I  may  so  call  it,  upon  which  I 
want  to  decide  this  case  is  that  in  Bubstance  I 
think  the  learned  recorder  was  right  in  saying 
that  the  principle  of  the  judgment  of  Blackburn, 
J.  in  Reg.  v.  St.  Qeorqet-in-the.Eatt  (22  L.  T. 
Rep.  440;  L.  Rep.  5  Q.  B.  364)  applies,  and  I 
myself  am  not  able  to  see  that  that  case  is  in- 
directly, certainly  not  directly,  overruled  by  the 
House  of  Lords.     It  is  not  referred  to  in 
any  of  the  judgments,  and  I  cannot  see  any- 
thing that  makes  the  reasoning  upon  thi6  part 
of  the  case  inconsistent  with  anything  which  the 
House  of  Lords  has  said.   The  reasons  which  be 
gives,  and  which  I  will  not  repeat,  I  venture 
respectfully  to  adopt  as  being  to  my  mind  con- 
clusive in  a  case  where  a  husband  has  left  a  wife 
but  not  deserted  her  under  circumstances  which 
are  found  as  a  matter  of  fact  not  to  amount 
to  desertion.     When   the  husband  has  left 
the  wife  under  circumstances  which  are  found 
as  a  matter  of   fact  to  indicate  an  inten- 
tion to  return,  and  when  the  husband  could 
not  be  removed — I  do  not  like  to  even  venture 
on  the  expression  acquiring  a  status  of  irre- 
movability, because  I  am  not  sure  that  that  might 
not  be  used  against  me  hereafter — I  think  Lord 
Blackburn  points  out  very  good  reasons  why  the 
wife  could  not  be  removed.   That  seems  to  me  to 
be  part  of  the  reasoning  of  the  case  of  Reg.  v. 
8t.  George tin-the-Eatt  {tup.),  which  I  adopt,  and 
which  I  respectfully  venture  to  think  is  sound. 
Had  the  husband  been  here  he  could  not  have 
been  removed  either  before  the  twelve  months  or 
after.   Of  course,  if  he  had  been  here  for  twelve 
months  then  Lopes,  L.J.'s  judgment  would  have 


applied  directly.  The  wife  would  then  hare 
acquired  what  is  called  the  status  of  irremova- 
bihty  by  virtue  of  having  resided  with  her  has  band 
for  a  period  of  twelve  months,  but  it  seems  to  me 
that  we  ought  to  find  clear,  plain,  and  distinct 
language  to  say  that  the  wife  who  has  in  fact 
resided  shall  be  removable  to  her  maiden  settle- 
ment in  a  case  in  which  a  husband  not  having 
deserted  her.  and  meaning  to  come  back,  cannot 
himself  be  removed.  I  think  it  is  pretty  plain 
that  the  wife  does  not  come  within  either  the 
original  or  the  amending  Act.  If  it  is  right  that 
the  wife  could  only  be  removed  when  the  husband 
can  be  removed,  then  the  position  is  pretty  clear 
I  am  very  glad  to  have  had  the  suggestion  of 
what  that  proviso  may  mean,  but  I  share  a  great 
deal  more  of  the  difficulty  of  Lord  Blackburn, 
even  if  I  had  his  ability  to  solve  the  matter.  I 
think  that  proviso  in  the  amending  Act  is  one 
of  the  most  incomprehensible  things  I  have  ever 
had  to  consider.  All  I  have  to  decide  in  this 
case  is  this :  Here  the  woman  came  within  the 
enacting  part  of  the  1st  section ;  she  does  not 
come  within,  in  my  opinion,  the  terms  of  the 
proviso  as  I  understand  it.  Therefore  it  seems 
to  me  that  unless  it  is  necessary  to  hold  that  Mr. 
Pritchett's  proposition  must  be  right — namely, 
that  you  cannot  consider  at  all  what  has  been 
happening  to  her  during  the  period  of  coverture 
when  she  bad  been  residing  with  her  husband,  if 
it  is  unnecessary  to  consider  that,  inasmuch  as 
the  husband  could  not  be  removed,  I  think  that 
those  who  claim  the  wife  should  be  removed  fail 
on  the  principle  which  Lord  Blackburn  has  hud 
down.  This  woman  having  resided  here,  there  U 
no  state  of  things  which  would  have  made  the 
husband  removable  if  he  had  been  here,  and  for 
the  present  purposes,  whether  you  call  it  irre- 
movability or  not  being  able  to  remove  him  it 
is  a  different  way  of  stating  that  which  leads  to 
the  same  result — namely,  that  the  wife  cannot 
be  removed.  I  therefore  come  to  the  conclusion 
that  the  order  was  right,  and,  as  I  have  said 
more  than  once,  on  the  ground  that  the  learned 
recorder  thinks — namely,  that  the  principle  of 
Lord  Blackburn's  judgment  applies.  1  concur 
in  that  view,  therefore  I  tbink  this  appeal  must 
be  dismissed. 

Wills.  J— I  have  come  with  much  difficulty 
to  the  same  conclusion.  I  need  hardly  say  with 
much  difficulty,  because  the  legislation  upon  this 
subject  ia  obscure  beyond  the  power  of  words  to 
reconcile.  Amongst  other  things,  we  have  to 
consider  a  proviso  which  has  been  described 
already  in  judicial  decisions  as  an  example  of 
bow  language  can  be  used  to  conceal  meaning ; 
and  we  have  also  to  consider  the  34th  and  35th 
sections  of  the  Divided  Parishes  and  Poor  Law 
Amendment  Act  of  1876,  the  35th  section  of 
which  is  a  kind  of  Chinese  puzzle,  and  is  beyond 
measure  to  interpret.  Fortunately,  with  regard 
to  the  interpretation  of  that  there  is  a  kind  of 
paraphrase  of  it  which  has  been  given  by  Lord 
Watson,  which  helps  one  more  than  one  is  helped 
with  regard  to  many  other  parts  of  the  enactments 
upon  this  difficult  subject  Indeed  it  is  admitted. 
I  think,  by  Mr.  Pritchett,  with  regard  to  whose 
argument  I  wish  to  indorse  all  that  my  Lord  has 
said — so  far  as  my  judgment  is  concerned  it  has 
been  very  able  and  very  interesting  and  very 
thorough — that,  unless  Reg.  v.  St.  George' 9-in-the- 
East  (tup.)  is  overruled,  it  governs  this  case. 
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Now  I  understand  the  reason  for  supposing  it  ie 
overruled  by  the  case  in  the  House  of  Lords  of 
ilvdway  Union  v.  Bedmintter  Union  (tup.  )  is  that 
the  reasoning  in  Beg.  v.  St.  George* t~in-the-Ea*t 
is  founded  partly  on  the  case  of  Beg.  v.  Qlossop 
(12  Q.  B.  117)  and  to  some  extent  follows  the 
same  lines,  and  that  Beg.  v.  Glottop  has  been  dis- 
approved of  in  this  case  in  the  House  of  Lords — 
that  is  to  ssy,  not  the  decision  of  Beg.  v.  Glossap, 
bat  the  grounds  on  which  it  was  arrived  at.  It 
was  Medway  Union  v.  Bedmimter  Union  itself  in 
which  the  decision  was  approved,  but  the  grounds 
were  disapproved  of.   If  I  thought  that  Beg.  v. 
St.  George  t-in-the-Eist  was  really  overruled  by 
the  case  in  the  House  of  Lords,  of  course  I  should 
neglect  it ;  but  it  does  not  seem  to  me  that  the 
reasoning  in  the  House  of  LordB  goes  so  far  as 
that.   What  was  said  about  Beg.  v.  Gloesop  was 
that  the  House  disagreed  with  the  view  of  the 
majority  of  the  court  and  agreed  with  that  of 
Lopes,  L.J.    Then  when  we  come  to  see  what 
Lopes,  L.J.'s  view  was,  as  explained  by  Lord 
Watson,  it  was  that  where  the  wife  has  a  deriva- 
tive settlement  from  her  husband  he  does  not 
think  the  wife  has  the  capacity  to  acquire  by 
residence  another  settlement  in  the  same  parish. 
That  leaves  quite  untouched  .the  present  case, 
which  is  not  a  case  where  the  wife  has  a  sub- 
sisting derivative  settlement  through  her  husband, 
and  therefore  the  view  entertained  by  the  House 
of  Lords  with  regard  to  Beg.  v.  Glottop  does  not 
touch  the  facts  of  this  case,  and  of  course  the 
considerations  are  also  very  different  where  the 
wife   has   the  settlement  by  reason   of  her 
husband's  settlement  and  where  she  has  none 
by  reason  of  her  husband  having  no  settle- 
ment at  the  time  when  she  is       iing  in  the 
parish.   Under  those  circumstances  we  are,  as  it 
seeniB  to  me,  driven  to  look  at  the  very  words  of 
the  Act,  and  the  words  of  the  Act  are  that  she 
shall  acquire  the  status  of  irremovability  if  she 
has  been  resident  for  a  jear  before  the  time  she 
has  become  chargeable  within  the  parish.   It  is 
quite  true  that  in  one  sense  there  is  a  difference 
between  her  residence  before  the  husband  goes 
away,  and  after  he  goes  away,  because  after  he 
goes  away  he  himself  has  broken  his  residence, 
and  therefore  she  cannot  ta^k  on  simply  as  a  wife 
her  residence  after  the  break  of  her  husband  to 
that  which  Bhe  had  before  the  residence  which 
was  is  process  of  completion  before  he  went 
away,  and  Bhe  cannot  therefore  claim  to  have 
acquired  the  status  of  irremovability  because 
her  husband  had  acquired  it*    There  is  no 
decision,  and  if  there  is  not  a  decision,  I  do 
not  see  why  we  should  make  one,  to  prevent  her 
tacking  on  the  residence  when  she  had  no 
settlement  by  reason  of  her  husband  not  having 
a  settlement  with  the  residence  which  she  had 
afterwards  after  her  husband  had  gone  away. 
It  is  not  at  all  like  the  case  o?  the  wife 
and    the   widow   in   which    case  it  was  held 


that  when  the  wife  had  the  settlement  so 
long  as  she  was  a  wife  she  could  not  tack 
on  afterwards  the  residence  of  her  widowhood. 
The  case  is  not  the  same,  and  inasmuch  as  it 
seemB  to  me  there  is  no  decision  which  makeB  it 
imperative  upon  us  to  say  that  she  has  not 
resided,  it  is  better  to  follow  the  language  of  the 
Act,  and  say  that  she  has  resided  for  the  neces- 
sary period.  Our  late  decision  in  Wett  Ham, 
Union  v.  EolUaeh  Union  (tup.)  is  not  entirely 


without  its  bearing  upon  this  matter,  because  it 
does  show  that  residence  may  be  completed  for 
the  purpose  of  conferring  a  status  of  irremova- 
bility where  the  first  portion  of  it  was  under  a 
different  capacity  from  the  second,  and  was 
during  the  period  during  which  there  was  a 
maternal  settlement  which  existed  in  favour  of  the 
child.   As  it  seems  to  me,  there  being  no  express 
enactment  or  decision  which  militates  against  this 
view,  the  residence  may  be  considered  ae  com- 
plete  within  the  terms  of  the  statute,  and  as  con- 
ferring the  privilege  of  irremovability.  Although 
I  follow  what  my  Lord  has  said  about  the 
husband  being,  I  will  not  say  irremovable,  but  ita 
being  impossible  to  remove  the  husband  on  other 
grounds  if  he  were  there,  I  prefer  to  put  my 
judgment  upon  the  ground  that  I  have  put  it— 
namely,  that  the  two  periods  may  be  tacked 
together — because  1  do  feel  that  there  is  a  very 
considerable  difficulty  between  the  position  of  a 
person  who  cannot  be  removed  because  there  is 
no  place  to  remove  him  to,  and  the  position  of 
a  person  who  otherwise  might  be  removed  and 
who  had  a  place  to  which  he  could  otherwise  he 
removed,  but  who  has  acquired  the  protection  of 
irremovability  by  reason  of  residence.   For  these 
reasons,  imperfect  as  they  are— I   am  very 
conscious  of  that — I  have  come  to  the  conclusion 
that  the  learned  recorder  is  right,  and  that  the 
appeal  must  be  dismissed. 

Kennedy,  J. — I  am  of  the  same  opinion  upon 
the  facts  which  I  think  are  important,  and  which 
are  found  thus :  The  woman  is  the  wife  of  a  man 
who  has  no  settlement  of  bis  own.    The  man  haB 
left  her,  not  deserted  her,  and  with  the  intention 
of  returning,  and  therefore  he  is  in  the  position 
really  in  a  sense  of  being  treated  as  bUII  residing 
at  the  place.   Under  those  circumstance,  before 
she  becomes  chargeable  the  woman  is  »  married 
woman  with  ber  children  who  has  resided  for  the 
statutory  period  which  would  confer  upon  her 
the  status  of  irremovability  if  she  could  be 
treated  as  an  independent  personality.    Is  she 
when  she  becomes  chargeable,  to  be  taken  away 
to  her  maiden  settlement,  which  is  the  settlement 
of  her  father,  which  she  acquired  through  her 
father  at  Tewkesbury,  she  and  her  children,  or  is 
she  to  be  treated  as  being  chargeable  to  Birming- 
ham, where  she  is  and  where  she  has  resided  for 
the  statutory  time,  and  where  she  is  the  wife  of 
a  man  who  has  not  deserted  her,  who  intends  to 
come  back  to  her  and  her  children,  and  who  only 
for  the  time  is  absent  ?   As  I  understand  it,  if 
one  may  venture  to  hope  one  understands  the 
principle  on  which  a  great  deal  of  legislation  has 
taken  place,  there  are  two  important  things  to  be 
considered — namely,  not  to  separate  husband  and 
wife  and  children  and  parents — and  one  may 
assume  that  as  far  as  possible  the  Legislature 
has  not  consciously  brought  about  legislation 
which  has  affected  those  governing  principles. 
Now,  what  has  happened  here  ?   The  husband 
has  no  settlement  of  his  own ;  therefore  the 
wife   cannot   take   a    settlement    from  her 
husband.    She  has  resided  herself  aB  a  married 
woman,  it  is  true,  all  this  time,  which  would 
otherwise  give  her  a  status  of  irremovability, 
and  if  she  is  removed  to  the  place  of  her 
maiden  settlement  then  there  will  be  a  grave 
question,  to  say  no  more,  as  to  whether  the  chil- 
dren will  be  able  to  follow  her  or  will  be  planted 
-as  I  think  Mr.  Pritchett  happily  put  it-in 
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various  spots,  and  certainly  she  will  be  separated 
from  her  hatband  because  her  husband  has  no 
settlement  where  she  had.  He  haa  no  settlement 
anywhere,  in  fact,  and  the  whole  family  would  be, 
as  it  were,  sent  floating  about  to  the  various 
points  that  they  might  be  directed  to.  Now,  if 
the  husband  bad  a  settlement  there  would  be  no 
question  as  I  understand  it.  Her  place  of  settle* 
ment  would  be  his  place  of  settlement.  But 
where  the  husband  has  no  settlement  what 
happens  ?  I  have  felt  as  strongly  as  one  can  do 
justifiably,  where  there  is  a  complicated  question 
of  this  kind,  that  no  flaw  can  be  found  in  the 
judgment  of  the  great  judge,  Mr.  Justice  Black- 
burn, as  he  was  then,  in  Reg.  v.  St.  George's-in- 
the- East,  and  Mr.  Pritchett  to  whom  I  desire  to 

Join  in  tendering  my  humble  tribute  of  tbanks 
or  his  argument,  frankly  admitted  that  unless  the 
judgment  could  be  treated  as  overruled,  the 
learned  recorder  waa  perfectly  right  in  the  judg- 
ment he  came  to,  and  it  could  not  be  upset.  But 
it  was  said  that  case  was  overruled  ana  had  been 
treated  as  overruled  in  a  number  of  cases,  finally 
by  the  judgment  of  Lord  Watson  and  the  reason- 
ing in  the  Medway  Union  v.  Bedminster  Union.  I 
confess  myself  I  entirely  differ.  I  see  no  trace  of 
Reg.  t.  St  George' s-in-the-East  having  been  over- 
ruled directly  or  indirectly  in  any  of  the  cases 
including  the  last.  On  the  contrary,  I  think  the 
point  emphasised  by  Lord  Watson  in  that  judg- 
ment, where  he  asserts  his  affirmance  of  Lopes, 
L-J.'s  view  in  the  Court  of  Appeal,  pivots  on  the 
fact  that  the  husband  has  a  settlement,  and 
where  that  is  so  the  wife  follows  that  settlement, 
and  you  must  obey  that.  That  does  not  exist 
here.  Then  can  it  be  said  that  the  Divided 
Parishes  and  Poor  Law  Amendment  1876  has 
modified  either  the  grounds  upon  which  Lord 
Blackburn  proceeded,  or  haa  altered  any  state- 
ment of  his  as  to  what  he  finds  the  law  to  be 't 
That  really  is  not  suggested.  It  is  again  practi- 
cally admitted,  and  rightly  admitted,  that  the 
legislation,  so  far  as  the  case  of  wife  and  husband 
is  concerned,  has  not  affected  the  statement  of 
law  upon  which  Lord  Blackburn  gave  judgment 
in  that  case,  the  only  position  which  is  reasonably 
consistent,  when  the  husband  has  no  settlement, 
with  the  great  object  of  keeping  the  family 
together  and  keening  husband  and  wife  together, 
subject  to  this,  that  if  the  husband  has  a  settle- 
ment of  his  own,  the  wife  must  follow  his 


Appeal  dismissed. 

Solicitors.-  Redfern  and  Hunt,  for  Redfern  and 
Son,  Birmingham  ;  8urr  and  Gribble,  for  Brookes 
and  Badham,  Tewkesbury. 


May  6  and  9. 
(Before  Lord  Alverstone,  C.J.,  Wills  and 

Kennedy,  JJ.) 
New  River  Company  (apps.)  v.  Mayor,  Ac,  of 

Westminster  (reaps.),  (a) 
Metropolis — Street  opened  by  water  company — 
Reinstatement  of  street  by  contractor  employed 
by  local  authority — Power  of  local  authority  to 
recover  expenses  of  supervising  and  guperintend- 
ing  the  works— Metropolis  Local  Management 
Act  1855  (18  Jt  19  Vict.  c.  120),  114. 
Where  the  soil  of  a  street  in  the  metropolis  has 
(«)  Reported  by  W.  DK  B.  Hckbiht.  Esq.,  B«rrUter  »t-L»w. 


been  opened  up  by  a  water  company,  the  local 
authority  can  by  virtue  of  sect.  114  of  the 
Metropolis  Management  Act  1855  recover  the 
expenses  of  superintending  and  supervising  the 
filling  in  and  making  good  the  soil  so  opened 
up.  - 

Case  stated  on  a  complaint  by  the  respondents 
that  the  appellants  did  neglect  or  refuse  to  pay  to 
the  respondents  the  sum  of  HiH.  9s.  Sd.  made  up  of 
sums  amounting  respectively  to  (a)  81Z.  6s.  7d. 
and  (b)  81.  3s.  Id.  alleged  to  be  due  to  the  respon- 
dents for  expenses  incurred  in  filling  in,  making 
good,  and  maintaining  the  pavement  in  the  streets 
within  the  city  of  Westminster,  where  the  same 
had  been  broken  up  by  the  appellants  pursuant  to 
the  powers  contained  in  the  Act  of  Parliament 
authorising  the  company  to  execute  work  in  the 
city  during  the  month  of  Jan.  1903,  payment  of 
which  sum  had  been  duly  demanded  oi  the  appel- 
lants by  the  respondents. 

At  the  hearing  of  the  complaint  the  following 
facts  were  admitted  or  proved : — 

In  Nov.  1901  the  respondents  issued  to  the 
appellants  and  the  other  companies  and  corpora- 
tions having  statutory  powers  to  open  up  roads, 
a  "  scale  of  charges  for  reinstating  trenches"  to 
be  made  by  the  respondents  after  the  31st  March 
1902  in  respect  of  road  repairs. 

In  Oct.  1902  the  respondents  also  issued 
another  "rcaleof  charges  for  reinstating  trenches" 
to  be  made  by  the  respondents  after  the  1st  Jan. 
1903. 

The  charges  made  by  the  respondents  in  the 
first  above-mentioned  soale  were  in  excess  of  the 
actual  amounts  paid  by  them  to  the  contra  tors, 
and  were  so  made  by  the  respondents  to  cover  so- 
called  incidental  expenses  (a)  alleged  to  occur 
during  the  execution  of  the  works,  and  (5)  which 
they  alleged  they  were  or  might  be  put  to  by 
reason  of  the  subsidence  or  failure  of  the  works 
during  the  period  of  the  appellants*  liability  to 
maintain  the  same  under  sect.  32  of  the  Water- 
works Clauses  Act  1847. 

The  respondents  made  a  subsequent  addi- 
tional increase  of  10  per  cent,  to  cover  their 
estimate  of  the  expenses  to  which  they  were  put 
for  superintending  the  works  during  the  execu- 
tion thereof.  The  second  scale  of  charges  did 
not  state  the  ground  on  which  the  additional  10 
per  cent,  was  claimed,  nor  were  the  appellants 
informed  of  the  prices  in  fact  paid  by  the  respon- 
dents to  the  contractors  until  the  statement  and 
evidence  in  relation  thereto  were  made  and  given 
in  court. 

The  respondents  did  in  fact  exercise  some 
superintendence  and  supervision  over  the  works. 

The  works  in  question  were  executed  for  the 
respondents  by  certain  road  contractors  under 
contracts  based  upon  a  fixed  scale  of  charges. 

It  was  contended  on  behalf  of  the  appellants 
(a)  that  it  was  just  (within  the  meaning  of 
sect.  22C»  of  the  Metropolis  Management  Act  1855) 
that  the  respondents  should  be  repaid  only  the 
amounts  actually  paid  by  them  to  the  contrac- 
tors in  respect  of  the  expenses  of  filling  in  the 
ground  ana  making  gooa  the  pavement  or  soil, 
and  that  no  amount  ought  to  be  paid  for  inci- 
dental expenses  by  way  of  insurance  against  future 
possible  repairs  or  otherwise,  but  that  future 
repairs  must  be  dealt  with  as  and  when  they 
i  and  (6)  that  on  the 
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strnction  of  sect.  114  of  the  Metropolis  Manage- 
ment Act  1885  the  respondents  wore  not  entitled 
to  make  any  charge  for  supervision  or  superin- 
tendence, although  such  supervision  or  superin- 
tendence was  in  fact  given,  and  that  the  same 
formed  part  of  the  general  administrative  duties 
of  the  respondents. 

On  behalf  of  the  respondents  it  was  contended 
that  by  virtue  of  sect.  23  of  the  General  Paving 
(Metropolis)  Act  1817 ;  the  Waterworks  Clauses 
Act  1847,  ss.  31,  32,  and  34;  the  Metropolis  Local 
Management  Act  1855,  s.  114;  and  the  Metro- 
polis  Local  Management  Act  1862,  sect.  82,  the 
respondents  were  entitled  to  be  fully  indemnified 
in  respect  of  all  the  work  which  they  had  to  do  in 
respect  of  filling  in  trenches  and  restoring  the 
streets  to  a  state  fit  for  traffio  and  that  the  em- 
ployment of  officers  to  superintend  and  supervise 
such  work  was  an  ordinary  and  necessary  expense 
incurred  by  the  corporation  in  carrying  out  the 
work  of  reinstatement. 

The  magistrate  was  of  opinion  (a)  that  it  was 
just  that  the  respondents  should  be  repaid  only 
the  amounts  actually  paid  by  them  to  the  con- 
tractors, and  no  appeal  was  brought  from  that 
part  of  his  decision;  and  (6)  that  in  law  the 
respondents  were  entitled  to  recover  a  sum  for 
expenses  incurred  in  respect  of  the  supervision  or 
superintendence  of  the  works. 

The  learned  magistrate  delivered  the  following 
judgment,  which  was  annexed  to  the  case  : 

I  do  not  propone  to  deal  with  the  Waterworks  Clauses 
Act  farther  except  in  so  fst  as  it  extends  the  period  to 
twelve  months.  In  my  view  the  principal  Aot  it  the 
Metropolis  Local  Management  Aot  1855,  e.  114.  There 
there  is  power  for  the  vestry  to  break  up  the  rosds  and 
to  reinstate  the  pavements.  The  practice  here  between 
the  parties  is  for  tbe  water  companies  to  break  up  the 
ground  and  fill  In  the  sod,  but  for  tbe  city,  the  repre- 
sentative of  the  vestry  under  the  old  Aot,  to  reinstate 
the  pavement.  They  can  either  reinstate  the  pavement 
personally — do  it  tliomselves — or  do  it  by  contract,  or 
they  can  do  it  part  by  contract  and  part  by  tbemeelvei. 
Here  what  they  oharge  for  is  the  oontract  price  plus  a 
sum  which  they  eay  represents  tho  everago  reasonable 
earn  fur  keeping  it  in  repair.  I  think  that  tbs  ram 
that  they  have  made  a  contract  to  pay  ii  a  fair  oharge 
whether  they  pay  more  or  less  than  other  boroughs.  I 
do  not  stop  to  consider  that  now.  I  will  take  it  that 
they  are  reasonable  sums,  hot  they  are  only  entitled  to 
charge  for  the  expenses  they  have  actually  incurred. 
They  cannot  charge  on  aqaeition  of  average  what  might 
he  a  reasonable  and  probable  sum.  They  most  charge 
tho  sums  they  h»vo  actually  spent.  They  might  also  by 
arrangement  between  tbe  parties  oharge  tbe  contract 
sum  pins  20  per  cent,  or  25  per  oent.  if  they  like  to  agree, 
but  it  is  for  them  to  prove  there  is  such  an  agroemsnt, 
which  op  to  the  present  I  have  had  no  aooh  proof 
of.  An  agreement  between  corporations  is  a  vsry  formal 
matter  and  mast  be  proved  in  solemn  form.  I  have  bad 
no  evidence  that  there  is  such  an  agreement.  Then  the 
question  of  the  10  per  oent.  is  now  the  only  point  I  have  to 
consider.  The  question  it  really  as  to  whether  that  is 
part  of  the  expenses  in  making  good  the  pavement.  If 
two  persons  were  to  arrange  that  one  was  to  dig  a  trench 
and  another  was  to  repair  the  pavement — private  indivi- 
duals— it  would  be  important  that  they  should  have 
eomcbsdy,  suoh  as  a  surveyor,  to  see  the  work  was 
properly  done ;  it  is  to  tbe  binefit  of  both  parties  that  tbs 
work  should  be  properly  done.  Tbe  charge  of  10  per  oent. 
for  supervision  I  take  it  inclndesalso  surveyor  s  expenses, 
which  as  between  individuals  would  be  o barged  like  a 
snrvsyor's  or  architect's  expenses.  Whether  10  per  oent 
m  a  reasonable  i am  I  have  not  yet  decided,  but  I  think 


they  are  entitled  to  oharge  a  sum  for  supervision.  If 
10  per  oent.  is  agreed  on  as  a  reasonable  sum  I  think 
tbBy  may  properly  oharge  that.  I  propose  to  leave  open 
really  the  question  of  quantum  with  regard  to  tbe 
balance.  I  think  I  have  expressed  my  view  of  tho  law. 
The  matter  is  important  to  both  parties,  and  most  likely 
the  parties  would  like  to  ha vs  a  case  stated  in  order  that 
they  might  have  a  decision  of  the  oourt  on  that  point. 

After  hearing  the  case  the  magistrate  made  an 
order  against  the  appellants  for  the  recovery 
(1)  of  the  sum  of  732.  lis.  lid.  in  respect  of  claim 
(o)  of  the  respondents,  and  (2)  of  a  sum  (to  be 
hereafter  assessed  by  him  if  necessary)  in  respect 
of  claim  (b)  of  the  respondents. 

By  57  Geo.  3,  c.  xxix  (the  General  Paving 
(Metropolis)  Act  1817',  s.  23,  it  is  [inter  alia) 
enacted  as  follows : 

That  when  and  as  often  as  any  payment  of  any  streata 
or  pnblic  plaoes  in  any  parochial  or  other  districts  within 
the  jurisdiction  of  this  Aot  shall  be  broken  or  taken  up 
by  any  water  or  gaslight  company,  or  by  any  commis- 
sioners of  sewers,  or  by  any  person  or  persons  acting  by 
or  under  their  respective  orders  or  authorities,  or  by 
any  other  person  or  persons  by  the  directions  of  this  Aot 
or  by  and  with  or  without  the  consent  of  the  commis- 
sioners or  trustess  or  other  persons  having  the  control 
of  the  pavements  in  any  parochial  or  other  diatriot 
wherein  any  street  or  public  place  shall  be  situate  tbe 
pavement  whereof  or  any  part  whereof  shall  be  broken 
or  taken  up,  then  all  suoh  part  or  parts  of  the  pave- 
ments of  any  suoh  street  or  publio  place  whioh  from 
time  to  time  and  at  all  times  shall  be  broken  and  taken 
up  as  aforesaid  and  the  pavement  contiguous  thereto  as 
far  as  may  be  rendored  necessary  in  the  judgment  of  a 
surveyor  of  pavements  to  suoh  commissioners,  or  true- 
tees,  or  other  ^persons  Jbaving^tlw  oontrol^of  pavements 

oponed  shall  be  refilled  and  rammed  down  pursuant  to 
the  directions  of  this  Aot,  shall  be  with  all  convenient 
speed  completely  and  substantially  repaved  with  all 
necessary  stones,  ballast,  gravel,  and  other  materials, 
and  shall  be  kept  in  complete  repair  by  the  pavior  or 
mason  then  contracting  with  or  employed  by  suoh  com- 
missioners or  trustees,  or  other  persons,  or  by  such 
person  or  persons,  as  they  may  from  time  to  time  appoint 
for  that  purpose  under  tbs  inspection  and  direction 
and  to  tbe  satisfaction  of  the  Kaid  surveyor  of  pavements 
to  tbe  said  commissioners  or  trustees  or  other  persons 
for  the  periods  following  (that  is  to  say),  all  suoh  part 
or  parts  of  tbe  pavements  of  any  suoh  street  or  publio 
place  whioh  from  time  to  time  and  at  all  times  shall  be 
so  broken  or  taken  up  as  aforesaid,  and  the  pavement 
contiguous  thereto  as  aforesaid  whioh  shall  be  so  broken 
or  taken  up  for  the  purpose  of  making  and  laying  down 
any  main  or  mains  of  pipes,  or  of  substituting  iron  for 
wooden  pipes,  or  of  making  any  sewsr,  vault,  or  drain  for 
twelve  calendar  months  next  ensuing  the  breaking  and 
taking  up  of  tbe  same  pavement*,  and  all  suoh  part  or 
parts  of  the  pavements  of  any  suoh  street  or  publio  place 
whioh  from  time  to  time  and  at  all  times  shall  be  so  broken 
or  taken  up  as  aforesaid,  and  the  pavement  contiguous 
tboreto  as  aforesaid  whioh  shall  be  so  broken  or  taken 
up  for  the  purpose  of  altering  the  position  of  or  of 
repairing  any  pipes,  stop-cooks,  or  plugs,  or  of  repair- 
ing, cleansing,  or  altering  any  sewer,  vault,  or  drain  for 
three  calendar  months  nsxt  ensuing  the  breaking  and 
taking  up  tbe  same  pavements,  and  that  the  oosts, 
ohargss,  and  expenses  of  taking  out  any  ground  and 
filling  in  hard  rubbish  or  other  good  materials,  ard  of 
repairing  and  keeping  in  necessary  repair  for  the  periods 
aforesaid  all  or  any  suoh  pavement  in  manner  afore- 
said, and  all  tbe  expenses  of  cartage  and  all  other 
charges  and  expanses  attending  the  same,  as  well  as  all 
coats  and  charges  whioh  may  b»  incurred  pursuant  to 
the  directions  of  this  Aot  by  any  surveyor  of  pavements 
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in  and  about  executing  and  performing;  any  works  or 
matters  neglected  to  be  executed  and  performed  by  any 
company  or  commissioners  of  sewers  an  hereinbefore 
directed,  shall  be  ascertained  and  tited  from  time  to 
time  by  the  surveyor  of  pavement*  to  such  commis- 
sioners or  trustees,  or  other  persona  within  whone 
parochial  or  other  districts  such  works  and  other  matters 
shall  have  bean  performed  and  executed,  or  such  pave- 
ments shall  have  been  broken  np  and  r« paved. 

By  sect  28  of  10  A  11  Vict  c.  17  (the  Waterworks 
Clauses  Act  1847),  which  Act,  with  the  exception 
of  certain  sections  not  affecting  this  case,  is  incor- 
porated in  the  New  River  Company's  Act  of  1852 
(15  A  16  Vict  c  clx.),  power  is  given  to  the 
undertakers  (namelt  the  appellants*  to  break  np 
streets,  Ac,  under  The  superintendence  of  the 
persona  having  the  control  or  management  thereof 
(namely,  the  respondents)  or  of  their  officer.  By 
sect.  31  of  the  Act  it  ia  provided  that  streets  are 
not  to  be  broken  np  except  under  the  superin- 
tendence of  such  persons  as  aforesaid,  but  if 
they  fail  to  superintend  the  undertakers  may 
perform  the  work  without  them,  and  by  sect  32 
of  the  Act  it  is  provided  that  the  streets,  Ac- 
broken  up  by  the  undertakers  are  to  be  reinstated 
by  them  without  delay.  By  sect.  34  of  the  Act 
it  is  provided  that  in  case  of  delay  by  the  under- 
takers other  parties  (namely,  the  respondents) 
may  cause  the  work  so  delayed  or  omitted  to  be 
executed,  and  the  expense  of  executing  the  same 
shall  be  repaid  to  such  persons  by  the  under- 
takers. 

By  18  A  19  Vict,  c  120  (the  Metropolis  Local 
Management  Act  1S55),  8.  114,  it  is  enacted  as 
follows : 

Provided  also  that  whenever  the  permanent  snrfaoe 
or  soil  of  any  streut  is  broken  np  or  opened  it  shall  be 
lawful  for  the  vestry  or  district  board  of  the  parish  or 
district  in  wbioh  the  same  ia  situate,  in  ease  they  think 
it  expedient  ao  to  do,  to  fill  in  the  ground  and  to  make 
good  the  pavement  or  snrfaoe  or  soil  ao  broken  np  or 
opened,  and  to  carry  away  the  rubbish  occasioned 
thereby  instead  of  permitting  such  work  to  be  done  by 
the  company  or  person  by  whom  snah  snrfaoe  or  soil 
is  broken  np  or  opened,  and  the  expenses  of  filling;  in 
each  ground  and  of  making  goo<l  the  pavement  or  soil 
so  broken  np  or  opened  shall  be  repaid  on  demand  to  the 
vestry  oe  board  by  snob  company  or  person. 

By  sect.  225  of  the  last-mentioned  Act  it  is 
enacted  as  follows: 

In  every  case  where  the  amount  of  any  damage,  costs, 
or  expenses  is  by  this  Aot  directed  to  be  ascertained  or 
recovered  in  a  summary  manner,  or  the  amount  of  any 
damago,  costs,  or  expenses  is  by  this  Act  directed  to  be 
paid,  and  the  method  of  ascertaining  the  amount  or 
enforcing  the  payment  thereof  is  not  provided  for  ench 
amount  xhall  in  ease  of  dispute  be  ascertained  and 
determined  by  and  shall  be  recovered  before  two 


By  virtue  of  the  Metropolitan  Police  Courts 
Aot  1839,  s.  14.  and  the  Summary  Jurisdiction 
Aot  1848,  *.  33,  the  proceedings  may  be  taken  in 
the  metropolis  before  a  single  metropolitan  police 
magistrate. 

By  25  A  26  Viot  c.  102  (the  Metropolis  Manage- 
ment Amendment  Act  18t>2),  a.  82,  it  is  enacted 
as  follows : 

In  every  case  in  which  any  company  or  person  shall 
be  liable  under  the  firstly  recited  Aet  (the  Metropolis 
Local  Management  Aot  18 .">'>)  to  reinstate  the  pavement, 
surface,  or  soil  of  any  street  tinder  the  control  of  any 


up  or  opened,  or  to  repay  to  such  vestry  or  board  the 
expenses  of  reinstating  the  pavement,  surface,  or  soil 
of  any  street  every  snob  company  or  person  shall  be 
liable  to  reinstate  the  pavement,  snrfaoe,  or  soil,  or  to  pay 
the  expenses  of  reinstating  the  pavement,  surface,  or  soil, 
of  Buch  parts  of  the  street  as  shall  have  been  so  broken  up 
or  opened,  as  well  as  of  the  part  or  parts  contiguous 
thereto  which  may  be  affected  by  the  works  of  sucb 
company  or  person  to  the  reasonable  satisfaction  of  the 
surveyor  for  the  time  being  of  the  vestry  or  district 
having  oontrol  over  the  pavements  in  snob  pariah  or 


E.  A.  Jelf  {Courthope-Munroe  with  him)  for 
the  appellants. — The  question  here  is  whether  the 
respondents  are  entitled  to  charge  the  cost  of 
superintending  the  work  in  addition  to  what  they 
pay  to  their  contractors.  That  depends  on 
sect  114  of  the  Metropolis  Management  Ait 
1*55  which  says  that  "the  expenses  of  filling  in 
such  ground  and  of  making  good  the  pavement 
or  soil  so  broken  up  or  opened  shall  be  repaid 
on  demand  to  the  vestry  or  board  by  such  com- 
pany or  parson."  [Lord  Alverstoxb,  C.J. — Why 
dot*  not  that  include  the  proper  cost  of  super- 
vision ?]  The  local  authority  have  to  see  gener- 
ally to  the  supervision  of  all  the  various  works 
under  their  oontrol.  That  is  part  of  their 
general  duties,  and  all  we  have  to  pay  is  the 
expense  of  filling  and  making  good.  In  the 
Private  Streets  Works  Act-  1892,  which  deals 
with  :i  similar  matter  this  question  is  dealt  with 
in  terms,  for  it  says  that  the  expenses  of  super- 
intendence may  be  recovered.  That  is  provided  for 
by  sect  9,  sub-sect  2,  of  that  statute,  and  that,  I 
submit  is  an  indication  that  the  Legislators,  if 
they  wish  to  include  expenses  of  superintendence 
enact  it  in  so  many  words.  If  the  contractor 
bad  been  employed  by  the  undertakers,  as  at  one 
time  he  would  have  been,  the  local  authority, 
though  they  were  bound  to  supervise,  had  no 
power  to  charge  for  the  superintendence.  Out- 
side the  London  area  by  the  Waterworks  Clauses 
Act,  the  undertakers  would  have  had  to  make 
good.  He  referred  to  the  Waterworks  Clauses 
Act  1847,  ss.  28.  29.  30,  31,  32,  and  84.  Those 
sections  form  a  scheme,  and  I  contend  under 
that  that  the  superintendence  could  not  be 
charged  against  the  water  company.  He  referred 
to 

Tntry  o/8f.  LvJc*  v.  North  Metropolitan  Tram- 
way* Company,  35  L.  T.  Rep.  Si9  ;  1  Q.  B.  Dir. 
760; 

General  Paving  (Metropolis)  Aot  1817  (Michael 
Aogelo  Taylor'a  Aot)  (57  Oeo.  3,  c  xxix.),  a.  23  ; 

Walthamriow  Local  Board  v.  Staines,  65  L.  T.  Hep. 
430;  (1891)  2  Cb.  606. 

Morton  Smith  for  the  respondents. — The  appel- 
lants, br  referring  to  certain  statutes  which  do- 
not  apply  to  the  metropolis  are'  trying  to  cut 
down  the  rights  of  local  authorities  within  the 
metropolis.  Up  to  1855  the  position  was  this, 
that  so  far  an  regnrds  the  metropolis  (namely, 
the  parishes  to  which  Michael  Angelo  Taylor^s 
Act  applies)  the  water  company  bad  no  right 
whatever  to  do  this  work  themselves.  Under 
Michael  Angelo  Taylor's  Act  the  local  authority 
ware  bound  to  do  the  work  and  employ  n  con- 
tractor, and  they  were  entitled  to  recover  the 
expenses  they  had  paid  the  contractor  and  all 
other  expenses  they  were  put  to.  The  other  side 
contend  that  because  the  Waterworks  Clauses  Act 
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Metropolis  Local  Management  Act  1855,  when 
von  come  to  read  the  word  "  expenses  "  in  the 
later  statute  that  word  is  to  be  cat  down  and  the 
rights  of  the  local  authority  are  to  be  reduced, 
and  the  local  authority  is  to  have  a  liability  pat 
apon  it  which  did  not  exist  at  the  time  of  the 
passing  of  the  Metropolis  Local  Management  Act 
in  1855.  The  respondents  contend  that  they  are 
entitled  to  charge  a  garnet  the  appellants  as 
expenses  under  sect  114  of  the  Act  of  1855  all 
the  special  expenses  which  they  are  pot  to.  [He 
was  stopped.] 

Lord  Alvbrstonb,  C.J. — This  case  depends 
almost  on  the  question  of  fact.  It  depends  upon 
the  construction  of  sect.  114  of  the  Metropolis 
Local  Management  Act  1855.  I  think  there  is  no 
doubt  that  under  Michael  Angelo  Taylor's  Act 
the  vestry  were  entitled  to  get  all  the  charges  and 
expenses  attending  the  same.  That  would  oover 
the  expenses  of  their  men's  time  and  proper 
superintendence.  The  Waterworks  Clauses  Act 
does  not  apply  to  the  metropolis — I  mean  for  this 
purpose — because  it  does  not  exempt  for  this 
purpose  the  companies  whatever  they  are  from 
being  liable  under  the  Act  already  existing,  that 
would  be  Michael  Angelo  Taylor's  Act  before  the 
Metropolis  Local  Management  Act  of  1855,  and 
sect.  114  afterwards.  Therefore,  at  the  time  the 
Waterworks  Clauses  Act  was  passed,  in  the 
year  1847,  Michael  Angelo  Taylor's  Act  was  in 
force.  Now,  when  the  Act  of  18  Jfc  19  Vict, 
comes,  the  language  is  that  of  sect.  114.  Mr. 
Jelf  has  argued  very  fairly  and  strenuously  that 
the  words  "  the  expenses  of  filling  in  such  ground 
and  of  making  good  the  pavement  or  soil  bo 
broken  up  or  opened  shall  be  repaid  on  demand 
to  the  vestry  or  boa>*d  by  such  company  or 
person  "  mean  the  work  actually  done,  and  do  not 
mean  the  superintendence  of  the  work.  It  seems 
to  me  that  it  really  is  a  question  of  fact,  and  if 
the  magistrate  is  of  opinion,  as  he  is  in  this  case, 
that  this  ib  really  part  of  the  expenses  of  doing 
the  work,  it  is  that  which  the  local  authority  are 
entitled  to  recover.  Now,  the  magistrate  has  put 
it  in  this  way :  "  The  question  is  really  as  to 
whether  that'  —that  is,  the  10  per  cent,  which,  of 
course,  he  has  not  given  them,  but  the  quantum 
has  to  be  ascertained—"  is  part  of  the  expenses  in 
making  good  the  pavement.  If  two  persons  were 
to  arrange  that  one  was  to  dig  a  trenoh  and 
another  was  to  repair  the  pavement — private 
individuals— it  would  be  important  that  they 
should  have  somebody  such  as  a  surveyor  to  see 
that  the  work  is  properly  done.  It  is  to  the 
l>enefit  of  both  parties  that  the  work  should  be 
properly  done.  The  charge  of  10  per  cent  for 
supervision,  I  take  it  includes  also  surveyors' 
expenses  which  as  between  individuals  would  be 
charged  like  a  surveyor's  or  architect's  expenses. 
Whether  10  per  cent  w  a  reasonable  sum,  I  hare 
not  yet  decided,  but  I  think  they  are  entitled  to 
charge  a  sum  for  supervision."  It  seems  to  me 
that  dealing  with  this  matter  in  this  section  in  a 
practical  way,  and  assuming  they  were,  as  I  think 
they  were  entitled,  to  this  charge  under  Michael 
Angelo  Taylor's  Act  what  the  Metropolis  Local 
Management  Act  has  said  is  that  the  expenses 
of  filling  in  the  ground  and  making  it  good 
shall  be  allowed.  I  agree  with  the  view  taken  by 
the  (learned  magistrate — ■ that  it  was  a  fair  and 
reasonable  charge  for  seeing  that  the  work  was 
properly  done  either  by  the  contractor  by  whom 


it  is  done  or  by  their  own  men,  if  they  choose  to 
employ  their  own  men.  This  is  a  charge  which 
comes  within  the  words  "expenses  of  filling  iu 
such  ground  and  making  it  good."  I  think  the 
learned  magistrate  was  right  upon  the  question 
which  was  left  to  him  to  be  ascertained  as  to  it 
being  a  proper  charge,  and  therefore  this  appeal 
must  be  dismissed. 

Wills,  J. — I  am  of  the  same  opinion.  I  sup- 
pose the  reason  why  the  city  of  Westminster 
employ  contractors  to  do  this  work  is  that  they 
think  it  will  be  more  cheaply  and  better  done  by 
persons  whoso  regular  business  it  is  than  by  their 
own  workmen.  Then,  if  that  be  so,  I  should 
have  thought  that  it  follows  almost  as  a  matter 
of  course  that,  according  to  the  general  prin- 
ciples of  human  nature  and  of  experience* 
in  matters  of  this  kind,  nobody  in  his  senses, 
if  he  was  having  the  work  done  for  him- 
self, would  think  of  giving  a  contractor  a 
free  band  and  allowing  him  to  do  the  work 
without  any  counteracting  influence  or  super- 
vision to  see  that  it  was  properly  done.  If 
a  man  builds  a  house  and  employs  a  contractor 
to  do  it  he  is  sure  to  employ  a  clerk  of  the  works 
also  to  act  as  a  kind  of  watch-dog  over  the  con- 
tractor; and  when  he  comes  to  ask  himself  how 
much  his  house  has  cost  him  and  what  has  been 
the  expense  of  building  the  house,  he  certainly 
would  throw  in  the  wages  of  the  person  employed 
to  check  the  contractor  and  see  that  the  work 
was  properly  done.  On  those  grounds  it  seems  to 
me  it  isa  reasonable  thing  to  s  iy  that  the  expense 
of  such  necessary  and  reasonable  superinten- 
dence is  part  of  the  cost  or  expense  of  filling  in 
the  ground  and  making  good  the  pavement. 

Kennedy,  J. — I  am  of  the  same  opinion.  It 
seems  to  me  that  one  must  look  at  it  as  a  reason- 
able question  as  to  whether  this  should  be  in- 
cluded, under  the  head  of  expenses.  Now,  expenses 
cannot  really  mean  the  expenses  of  merely 
filling  in  the  ground  and  the  expenses  of  making 
good  the  pavement  or  soil  merely  as  manual 
aces.  It  includes  surely  a  degree  of  supervision, 
and  skilled  supervision,  which,  looking  at  the 
nature  of  the  work,  the  work  requires ;  and,  if  it 
has  been  honestly  expended,  the  payment  so 
made,  and  which  is  now  sought  to  be  charged 
by  way  of  supervision,  seems  to  me  to  be  a 
thing  which  is  reasonable,  and  the  learned  magis- 
trate has  expressed  it  to  be  so  looking  at  the 
particular  work.  Appeal  diimiesed. 

Solicitors :  Thompson  and  Debenhams  ;  Allen 
and  Son. 


Friday,  May  13. 
(Before  Chan n ell,  J.) 

Manchester  Carriaoe  and  Tramways  Com- 
pany Limited  v.  Swinton  and  Pbndlbbcry 
Urban  District  Council,  (a) 

Tramway — Purchase  by  local  authority — Depot 
outride  district  of  local  authority — "  Used  with 
and  suitable  to  "  the  undertaking — Liability  of 
local  authority  to  pay  for — Tramways  Act  1870 
(33  A  34  Viet.  e.  78).  «.  43. 

By  sect.  43  of  the  Tramway*  Act  1870  it  w 
provided  :  "  Where  the  promoter*  of  a  tramway 

(»)  Rtporwd  br  W.  d«  B.  U«M«RT,  Esq..  B»nH*«*H*». 
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tn  a  district  are  not  the  local  authority,  the 
local  authority  .  .  .  may "  {within  certain 
specified  timet)  ".  .  .  by  notice  in  writing 
require  tuck  promoter!  to  tell,  and  thereupon 
such  promoters  tkall  tell  to  them  their  under- 
taking,  or  to  much  of  the  tame  at  it  within 
such  district,  upon  terms  of  paying  the  then 
value  .  .  .  of  the  tramway,  and  all  landt, 
buildings,  works,  materials,  and  plant  of  the 
promottrs  suitable  to  and  used  by  them  for 
the  purposes  of  their  undertaking  within  such 
district. ' 

The  tramway  company  whs  the  owner  of  a  large 
depot  situated  some  distance  outside  the  boun- 
dary of  the  district  council,  but  found  by  an 
arbitrator  to  be  "  used  with  and  suitable  to  " 
the  undertaking  of  the  tramway  company  within 
the  council'!  district. 

The  district  council  having  given  notice  to  the 
tramway  company  that  they  were  required  to 
sell  to  the  council  under  the  conditions  and  in  the 
manner  provided  by  sect.  43  of  the  Tramways 
Act  1870m>  much  of  their  works  and  undertaking 
as  were  within  the  council'!  district. 

Held,  that  the  council  were  bound  to  pay  for  this 
depot. 

Held,  further,  that  the  words  "  within  such 
district "  applied  to  the  "  undertaking,"  and  not 
to  "  all  lands,  buildings,  works,  materials,  and 
plant  of  the  promoters." 

Award  stated  in  tbe  form  of  a  special  case 
pursuant  to  sect.  7  of  the  Arbitration  Act  1889. 

Bj  the  Manchester  Suburban  Tramways  Act 
1879  it  was  enacted  (so  far  as  in  uteri  a))  as 
follows: 

2.  The  following  Acts  and  parts  of  AoU  (except  where 
expressly  varied  by  this  Act)  are  incorporated  with  and 
fjrm  part  of  this  Act — that  is  to  say,  Part  2  (Construc- 
tion of  Tramway*)  and  Part  3  (General  Provisions)  of 
tbe  Tramways  Act  1870. 

i.  Subjeot  to  the  provisions  of  this  Aot  the  company 
(meaning  thereby  the  Manchester  Sab  or  ban  Tramways 
Company)  stay  make,  form,  lay  down,  work,  nse,  and 
maintain  tbo  tramways  hereinafter  described  in  tlie  lines 
and  according  to  the  levels  shown  on  the  deposited  plana 
and  sections,  and  in  all  respects  in  accordance  with 
those  plans  and  sections,  with  all  proper  rails,  plate*, 
works,  and  conveniences  connected  therewith. 

The  trninways  hereinbefore  referred  to  and  authorised 
by  this  Aot  are :  Tbe  Swinton  lines,  1  mile  3  furlongs 
7  chains  and  3  yards  La  length ,  the  whole  of  which  is 
doable  line,  except  two  chains  at  the  termination  thereof 
to  be  wholly  situate  in  the  townships  of  Pendlebury 
and  Swinton,  in  tbe  parish  of  Eocles,  in  the  oounty  of 
Lancaster,  and  consisting  of  tbe  tramways  numbered  on 
the  deposited  plans  as  follows — that  is  to  say,  tramways 
numbers  1  and  1a,  commencing  respectively  in  ilan- 
chsstor-road  by  junctions  with  the  tramways  authorised 
by  the  Hal  ford  Improvement  Aot  1875  at  their  termi- 
nation at  the  boundary  of  the  township  of  Pendleton  at 
points  eighteen  yards  or  fifteen  yards  or  thereabouts 
respectively  south  of  tbe  public  lamp-poet  at  the  comer 
of  thv  Manchester-road  and  tbe  Bolton- rond,  and  passing 
thence  in  a  north-westerly  direction  along  Manchester- 
road  and  Chorley-road,  and  terminating  at  a  point  in 
Chorley-road  eighteen  yards  or  tuorcubouta  north  of  the 
north-westerly  corner  of  Parting  ton-lane,  being  the 
corner  of  Swinton  Parish  Churchyard. 

34.  For  the  protection  of  the  mayor,  aldermen,  and 
burgesses  of  the  borough  of  Salford  (in  this  section 
referred  to  as  the  corporation)  the  following  provisions 
shall  have  effect  (that  is  to  say).  .  .  (8)  Nothing  in 
this  A3t  shall  authorise  the  company  to  use  or  in  any 


way  interfere  with  any  tramway  not  being  a  tramway  of 
the  company  wbioh  now  is  or  hereafter  shall  be  laid  in 
the  borough  of  .Silford. 

35.  In  tbo  making,  working,  ctnd  using  of  the  tram- 
ways in  this  Aot,  called  the  Swinton  Lines,  the 
following  provisions  for  the  protection  of  the  Local 
Board  for  the  District  of  Swinton  and  Pendlebury,  shall 
be  observed  and  have  effect,  ...  (3)  Every  tram- 
car  and  carriage  travelling  upon  the  Swinton  lines  which 
shall  belong  to  or  be  used  by  tbe  company,  their  lessees, 
lioensess,  or  assigns,  shall  travel  without  delays  (sxoept 
necessary  stoppages  for  taking  up  or  setting  down 
passengers,  and  in  cases  of  emergency)  from  Swinton  to 
Manchester  and  from  Manchester  to  Swinton,  and  so 
that  passengers  shall  not  be  required  to  ohaoge 
oarriagee  at  Pendleton  or  elsewhere.  (e)  The  fares  from 
Manchester  to  Swinton,  or  from  Manchester  to  Pendle- 
bury, and  from  Swinton  to  Manchester,  or  from  Pendle- 
bury to  Manchester,  shall  not,  unless  with  the  consent 
of  the  said  local  board,  exceed  4d.  each  inside  and  3d. 
each  outside. 

By  the  Manchester  Carriage  and  Tramways 
Company  Act  1880,  the  Manchester  Suburban 
Tramway  Company  was  dissolved,  and  all  the 
rights,  powers,  and  privileges  which,  by  the  said 
Act  of  1879  (lastly  hereinbefore  recited),  were 
conferred  upon  the  company  were  by  the  Act 
transferred  to  and  vested  in  a  company  by 
the  Act  incorporated  by  the  name  of  "The 
Manchester  Carriage  and  Tramways  Com- 
pany" (hereinbefore  called  the  tramways  com- 
pany), who  were  by  the  Act  authorised  to 
exercise  all  those  rights,  powers,  privileges,  and 
authorities  (except  only  the  powers  of  raising 
money,  which  powers  and  the  provisions  of  the 
Act  of  1879  relating  thereto,  were  thereby 
repealed)  as  fully  in  all  respects  as  the  Man- 
chester Suburban  Tramways  Company  might 
have  exercised  the  same  if  the  Act  now  in  recital 
had  not  been  passed. 

By  the  Manchester  Carriage  and  Tramway* 
Company's  Order  1897,  confirmed  by  the  Tram- 
ways Order  Confirmation  (No.  1)  Act  1897.  it  was 
enacted  (so  far  as  is  material)  as  follows— that 
is  to  say : 

2.  The  provisions  of  the  Tramways  Act 

1870  are  hereby  incorporated  with  this  order,  except 
where  the  same  are  inconsistent  with  or  expressly  varied 
by  this  order.   .    .  . 

5.  The  tramways  by  this  order  authorised  shall  be 
doe  mad  to  form  part  of  the  undertaking  authorised  by 
.  .  .  tbe  Aot  of  1879  (meaning  thereby  the  Man- 
chester Suburban  Tramways  Aot  1879.    .    .  . 

8.  The  promoters  (meaning  thereby  the  tramway  a 
company)  may  construct  and  maintain,  subject  to  tbe 
provisions  of  this  order  and  in  accordance  with  tbe  plans 
and  sections  deposited  at  the  office  of  the  Board  of 
Trade  for  tbe  purposes  of  this  order,  as  the  same  hare 
been  amended  previous  to  tbe  passing  of  the  Aot  con- 
firming this  order  .  .  .  the  tramways  hereinafter 
described,  with  all  proper  rails,  plates,  curves,  paints, 
offices,  weigli-bridges,  jarriago-honsoe,  engine-sht-de , 
warehouses,  works,  and  conveniences  connected  there- 
with, or  for  the  purposes  thereof,  and  may  work  and  use 
the  same. 

Tbe  tramways  authorised  by  this  order  are  :  Tram- 
ways No.  1,  2  miles  1  furlong  and  0'20  chain  in  length, 
of  wbioh  4  furlongs  and  5  20  chains  is  double  line,  and 
1  mile  4  furlongs  and  5  chains  ib  single  line,  commencing 
in  Chorley-road  by  a  janation  with  the  existing  tines 
authorised  by  the  Act  of  1879  in  that  road,  at  a  point 
thirty  yards  fram  the  south-easterly  corner  of  the 
southerly  end  of  Station-road,  and  passing  thence  elonir 
Station-road  and  the  road  leading  from  Manchester  to 
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Bolton,  called  lk)l ton -road,  and  terminating  at  Irl&ma-o'- 
th'-Hoight  by  a  junction  with  the  existing  lines, 
authorised  by  the  Aotof  1879,  at  tbo  boundary  of  the 
borough  of  Sal  ford. 

49.  The  powers  of  purchase  givan  by  sent.  43  of  the 
Tramways  Act  1870  shall,  as  regard  i  the  following 
portions  of  the  undertaking,  be  exercisable  by  the 
respective  local  authorities  of  tbo  respective  distrioU 
hereinafter  referred  to  as  follows :  (a)  As  regards  tram- 
way No.  1  (within  the  urban  distriot  of  Swinton  and 
Pondlsbnry),  as  if  the  oonstrnotion  of  that  tramway  had 
been  authorised  by  the  Act  of  1879. 

63.  Where,  under  the  provisions  of  the  Tramways  Act 
1870  and  this  order,  any  matter  in  difference  is  referred 
to  th«  arbitration  of  any  person  nominated  by  the  ttoard 
of  Trade,  tbo  provisions  of  the  Arbitration  Aot  1889 
shall,  exoept  where  otherwise  specially  provided,  apply 
to  every  such  arbitration,  and  the  doaiaion  of  the 
arbitrator  shall  be  final  and  conclusive,  and  binding  on 
all  parties. 

Tbo  tramways  iiuthorisid  by  tbo  Manchester 
Suburban  Tramways  Act  1871*  were  completed 
and  opened  for  traffic  in  the  year  1880,  and  the 
tramways  authorised  by  the  Manchester  Carriage 
and  Tram  way  8  Company's  Order  1897  were  also 
completed  and  opened  for  traffic.  These  tramways 
are  hereinafter  collectively  referred  to  as  "the 
Swinton  lines." 

In  the  year  1877,  before  the  passing  of  the  Act 
and  order  hereinbefore  recited,  the  Manchester 
Suburban  Tramways  Company  or  their  pre* 
decesaore  in  title  became  lessees  of  another  tram- 
ways undertaking  belonging  to  the  Corporation 
of  Salford.  extending  from  the  boundary  of  the 
City  of  Manchester  to  the  boundaries  of  the 
Swinton  and  Pendlebury  urban  district  in  one 
direction  and  the  parish  of  Eccles  in  another 
direction.  These  lines  are  hereinafter  collectively 
referred  to  as  "the  Salford  lines."  After  the 
incorporation  of  the  Tramways  Company  that 
term  became  vested  in  them  for  the  residue  then 
unexpired  thereof. 

The  tramways  company  are  the  owners  of  two 
large  depots  situate  respectively  in  Ford-lane 
and  Church-street,  Pendleton,  Salford,  some  dis- 
tance outside  the  boundary  of  the  Swinton  and 
Pendlebury  district.  These  depots  were  origin- 
ally constructed  or  adapted  by  the  predecessors  in 
title  of  the  tramways  company  in  1875  to  serve 
as  depots  for  a  large  omnibus,  cab,  and  fly 
business  that  they  carried  on  before  the  tram- 
ways were  made.  They  were  modified  to  some 
extent  in  anticipation  of  the  opening  of  the 
tramways,  and  have  been  also  to  some  extent 
rearranged  or  added  to  since,  but  they  now  cover 
the  same  area  and  are  substantially  the  same 
depots  as  they  were  in  1877. 

Between  the  years  1877  and  1880  the  two  depots 
wore  used  by  the  predecessors  iu  title  of  the 
tramways  company  as  depots  in  connection  with 
the  Salford  lines,  of  which  they  were  lessees, 
though  the  omnibus,  cab,  and  fly  business  was 
still  carried  on  there.  Upon  the  opening  of  the 
Swinton  lines  in  1880  they  were  also  used  as 
depots  in  connection  with  those  lines,  a  certain 
proportion  of  the  cab  horses  and  stock  being 
removed  to  make  room  for  the  additional  horses 
and  cars  required  for  the  Swinton  lines.  The 
depots  were  *he  only  depots  used  for  the  Swinton 
and  Salford  lines. 

All  the  care  for  both  the  Swinton  and  Salford 
lines  were  kept  at  the  Church-street  depot,  as 
there  was  no  physical  means  of  access  for  oars  to 
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tho  Ford-lane  depot,  there  being  no  tram  lines 
thereto  or  therein.  As  regards  the  Church-street 
depot  the  means  of  access  for  cars  from  the 
Swinton  line  is  by  running  over  the  Salford  lines 
and  then  over  a  small  spur  of  line  laid  down  by 
the  tramways  company.  The  cars  so  kept  at 
the  Church-street  depot  were  thirty-eight  in 
number,  of  which  fourteen  were  exclusively  used 
for  the  through  route  over  the  Swinton  lines  to 
Manchester  and  back,  four  were  exclusively  used 
on  the  Eccles  branch,  and  twenty  were  used  on  the 
rest  of  the  Salford  lines. 

Of  the  total  number  of  horses  kept  at  the  two 
depots  sixty-four  were  used  exclusively  on  the 
Eccles  branch,  1G8  on  the  rest  of  tho  Salford 
lines,  200  for  the  omnibus,  cab,  and  fly  business, 
and  ltiO  exclusively  for  the  through  traffic  between 
Swinton  and  Manchester.  Tho  horses  for  tho 
Swinton  traffic  proper  were  all  kept  iu  tho  Church- 
street  depot.  At  holiday-time  and  at  other 
times  of  great  pressure  upon  the  Swinton  lines 
both  care  and  horses,  which  were  usually 
set  apart  for  the  other  routes,  and  also  the 
omnibus,  cab,  and  fly  horses,  wore  to  some  extent 
requisitioned  for  the  Swinton  to  Manchester 
traffic. 

At  the  Ford- lane  depot  the  fodder  for  all  the 
horses  in  tho  Ford-lane  and  Church-street  depots, 
and  also  in  another  depot  (not  the  subject  of 
the  present  inquiry)  was  kept  and  prepared,  and 
there  was  an  infirmary  for  such  horses  from  both 
the  Swinton  and  tho  Salford  lines. 

Since  the  date  of  the  opening  of  the  Swinton 
lines  those  lines  have  been  worked  as  a  part  of  a 
common  undertaking  with  the  Salford  lines.  The 
traincars  have  been  run  through  and  with  through 
fares  from  Swinton  to  Manchester  and  back  over 
the  Salford  lines,  and  obviously,  as  a  matter  of 
ordinarily  prudent  management,  the  Swinton  and 
Salford  lines  would  always  continue  to  be  worked 
together  as  a  part  of  one  system. 

On  the  22nd  Jan.  1901  the  Swinton  and  Pendle- 
bury Urban  District  Council  duly  gave  notice  to 
the  tramways  company  that  they  were  required  to 
sell  to  the  council,  under  the  conditions  and  in  the 
manner  orovided  by  sect.  43  of  the  Tramways 
Act  1870,  so  much  of  the  tramways  works  aud 
undertaking  of  the  tramways  company  as  are 
within  the  urban  district  of  Swinton  and  Pendle- 
bury. 

On  the  27th  April  1901  the  lease  to  the  tram- 
ways company  of  the  Salford  line  expired. 

On  the  26th  April  1901  the  tramways  company 
agreed  to  sell,  and  the  Corporation  of  Salford 
agreed  to  purchase  the  whole  of  the  tramcars  and 
horses  belonging  to  the  company,  theretofore 
used  upon  the  Salford  and  Swinton  lines,  such 
agreement  being  subject  and  without  prejudice  to 
the  right  and  claims  of  any  local  authority  under 
sect.  43  of  the  Tramways  Act  1870.  The  price  of 
the  same  was,  by  a  further  agreement  in  writing, 
dated  the  1st  May  1901,  fixed  at  42,500!.,  and 
the  same  were  transferred  to  the  Corporation  of 
Salford  accordingly.  The  company,  by  the 
agreement  of  the  2titb  April  1901,  further  agreed 
to  grant  to  the  corporation,  as  from  tho  2nd  May 
1901,  a  lease  of  certain  premises,  including  the 
Church-street  and  Ford-lane  depots,  and  such 
agreement  was  carried  into  effect  by  an  indenture 
dated  the  9th  Oct.  190 1,  and  made  between  the 
tramways  company  of  the  one  part  and  the  Cor- 
poration of  Salford  of  the  other  part,  whereby  the 
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company  demised  unto  the  corporation  the  two 
depots  (less  certain  excepted  portions)  for  the 
term  of  two  years  from  the  28th  April  1901, 
subject  to  a  proviso  that  the  loaso  was  subject  and 
without  prejudice  to  the  rights  and  claims  of  any 
authority  undor  sect.  43  of  the  Tramways  Act 
1S7D,  or  any  statutory  modification  or  re-enact- 
mont  thoreof. 

On  the  same  2oth  April  1901  an  agreement  in 
writing  was  entered  into  between  tho  tramways 
company  and  the  District  Council  of  Swinton 
aud  Pendlebury,  whereby  it  was  agreed  as  follows, 
that  is  to  say  : 

1.  The  council  shall  take  possession  of  the  tram  ways 
so  constructed  as  aforosaid,  in  pursuanoo  of  the 
Manchester  .Suburban  Tramways  Aot  1879  and  the 
Manchester  Carriage  and  Tramways  Company's  Order 
181>7  respectively,  on  the  28th  of  April  instant. 

2.  The  council,  in  addition  to  the  value  to  be  paid  by 
them  for  such  tramways,  jn  pureuanoo  u(  sect.  43  of  the 
Tramways  Aot  1870,  and  contemporaneously  with  the 
payment  of  suoh  value,  shall  pay  to  the  oompany  intercut 
at  the  rate  of  H.  10».  per  oentuni  por  annum,  calculated 
from  the  28th  April  inst.  to  the  dato  of  payment,  upon 
the  snm  which  the  rofcroo  to  l>o  appointed  by  the  Bo<ird 
of  Trade  shall  determine  as  tho  valae  of  snob  tramways, 
possession  whereof  is  ajrrood  to  bo  givon  by  clause  1 
hereof. 

3.  The  council  shall  not  interfere!  with  (except  for  the 
purpose  of  necessary  repairs)  or  reconstruct  any  of  tho 
said  tramways  before  arbitration  under  the  said  seot.  43 
of  the  Tramways  Act  shall  have  taken  place. 

■i.  Nothing  heroin  contained  shall  be  deemed  to 
prejudioe  or  affeot  the  question  as  to  what  lands, 
buildings,  works,  materials,  and  plant  (if  any)  of  the 
oompany  are  suiublo  to  and  used  by  the  company  for  the 
purposes  of  their  nndertaking  within  the  district  of  the 
council  within  the  meaning  of  the  said  sect.  13  of  the 
Tramways  Act  1870. 

Since  the  28th  April  1901  the  Corporation  of 
Salford  have  worked  both  the  Salford  and  Swinton 
lines  as  a  common  undertaking  in  pusuance  of 
an  agreement  mad*  by  them  in  that  behalf  with 
the  Swinton  and  Pendlebury  District  Council, 
dated  the  13th  July  1899  (which  is  scheduled  to 
the  Salford  Corporation  Act  1899)  whereby  it  was 
agreed  that  forthwith,  after  the  purchase  of  the 
Swinton  lines  by  the  urban  district  council,  the 
council  Bhould  grant  to  the  corporation  a  leaso 
thereof  for  tho  term  of  twenty-ono  years,  that 
during  the  interval  between  the  time  when  the 
council  should  have  obtained  possession  of  tho 
Swinton  lines  and  the  date  of  the  lease  the 
corporation  should  maintain  a  service  of  tramcars 
thereon,  and  that  tho  lease  should  contain  a 
covenant  by  tho  corporation  binding  thorn  during 
the  term  of  the  lease  to  provide  and  maintain  a 
service  of  tramcars  on  the  tramways  not  less 
frequent  or  Icbs  efficient  or  at  greater  fares  than 
tho  existing  service  of  the  tramways  company. 

On  tho  2'Jth  Aug.  19<>2  the  Board  of  Trade, 
by  writing  under  the  hand  of  an  assistant  secre- 
tary thereof  in  exorciso  of  the  powers  conferred 
upon  them  by  the  Tramways  Act  1870  on  the 
joint  application  of  tho  urban  district  council  of 
.Swinton  and  Pendlebury,  and  of  the  Manchester 
Cirriago  and  Tramways  Company  Limited, 
appoiuted  Sir  Frederick  Bramwell,  Bart.,  F.R.S. 
as  referee,  to  determine  the  value  (exclusive  of 
any  allowance  for  past  or  future  profits  of  the 
undertaking  or  any  compensation  for  compulsory 
sale  or  other  consideration  whatsoever)  of  the 
tramways  constructed  within  the  urban  district 


of  Swinton  and  Pendlebury  under  the  authority 
of  the  Manchester  Suburban  Tramways  Act  1879 
and  the  Manchester  Carriage  and  Tramways 
Company's  Order  1897,  and  of  all  lands,  buildings 
works,  material,  and  plant  of  the  Manchester 
Carriage  and  Tramways  Company  suitable  to  and 
used  by  them  for  the  purposes  of  the  undertaking 
within  such  urban  district  authorised  by  the  Act 
of  1879  and  order  of  1897. 

At  tho  hearing  of  the  reference  on  the 
27th  March  1903  it  was  agreed  between  the 
parties  that  Mr.  James  More,  junior,  on  behalf 
of  the  company  and  Mr.  J.  D.  Wallis  on  behalf 
of  the  district  council  should  (without  prejudice 
to  the  question  referred  to  hereafter  as  to  whether 
the  district  council  is  compellable  to  bny  the  two 
depots  or  either  of  them)  value  the  fixtures, 
fittings,  and  utensils  in  and  upon  the  two  depots, 
and  that  the  amount  of  their  valuation  subject  to 
a  reference  to  the  referoo  in  case  tbey  should 
differ  should  be  included  in  his  award. 

At  the  hearing  of  the  reference,  counsel  for  the 
Swinton  and  Pendlebury  Urban  District  Council 
admitted  that  the  council  were  bound  to  purchase 
and  pay  for  the  actual  tramways  within  their  dis- 
trict authorised  by  the  Act  of  1879  and  the  order 
of  1897  hereinbefore  set  forth,  but  they  contended 
that  under  sect.  43  of  the  Tramways  Act  1870 
they  were  not  compellable  to  purchase  either  the 
Ford-lane  or  the  Church-street  depot  on  the 
ground  that  even  if  such  depots  or  either  of  them 
were  suitable  to  and  used  by  the  tramways  com- 
pany for  the  purposes  of  tho  tramways  they  were 
both  of  them  situated  geographically  without  the 
district  of  the  council,  and  that  the  section  only 
made  it  obligatory  upon  the  local  authority  to 
purchase  that  which  was  within  their  district. 

Counsel  for  the  tramways  company  contended 
that  if  such  depots  were  in  fact  suitable  to  and 
UBod  with  their  undertaking  within  the  council's 
district  the  council  were  under  the  section  com- 
pellable to  purchase  them,  although  the  depots 
themselves  were  outside  the  district. 

The  referee  having  inspected  the  tramways  and 
depots,  and,  having  heard  the  parties,  their  connsel, 
and  witnesses,  found  as  a  fact  that  the  Ford-lane 
depot,  although  in  a  limited  sense  used  with  the 
undertaking  of  the  tramways  company  within 
tho  district  of  the  council,  is  not  suitable  to  such 
undertaking,  and  he  further  found  as  a  fact  that 
the  Church-street  depot  was  used  with  and  is 
suitable  to  the  undertaking. 

Ho  therefore  awarded  that  tho  value,  exclusive 
of  any  allowance  for  past  or  future  profits  of  the 
undertaking  or  any  compensation  for  com- 
pulsory sale  or  other  consideration  whatsoever) 
of  the  tramways  constructed  within  the  urban 
district  of  Swinton  and  Pendlebury  under 
the  authority  of  the  Manchester  Suburban 
Tramways  Act  1879  and  the  Manchester 
Carriage  and  Tramways  Company's  Order  1897, 
and  of  all  land,  buildings,  works,  materials,  and 
plant  of  the  Manchester  Carriage  and  Tramways 
Company  suitable  to  and  used  by  them  for  the 
purposes  of  the  undertaking  within  such  urban 
district  authorised  by  the  Act  of  1879  and  order 
of  1S97  is  as  follows :  (a)  The  value  of  the  tramway 
lines,  including  an  agreed  sum  of  1250/.,  2  4,6891. ; 
(b)  the  value  of  the  land  and  buildings  con- 
stituting the  Church-street  depot  and  the  tram  war 
lines  therein  and  the  tramway  line  in  Church- 
street  leading  into  the  depot,  24,0091. ;  (e)  the 
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value  of  the  fixtures  and  fittings  in  and  upon  the 
Church-street  depot  (as  per  the  valuation  of  Messrs. 
More  and  Wallia  heroin  tx  ;fore  referred  to),  IMS/. ; 
or  a  total  of  49,006/. 

Should  the  court  be  of  opinion  that  the  oonnoil 
are  not  compellable  to  purchase  or  pay  for  the 
Church-street  depot  then  the  items  (b)  21,0091. 
and  (c)  308/.  must  be  deducted  from  the  above 
total,  and  in  such  event  he  awarded  the  value  to 
be  the  sum  of  24,689/. ;  and  he  farther  awarded 
that  the  expenses  of  the  reference  and  award  be 
borne  and  paid  by  the  Swinton  and  Pendlebury 
Urban  District  Council. 

Fletcher  Moullon,  K.C.  (Eldridge  and  E.  F. 
Sandart  with  him)  for  the  tramway  company. — 
On  the  true  construction  of  sect  43  of  the  Tram- 
ways  Act  1870  the  local  authority  must  take  all 
the  undertaking  within  the  district,  together  with 
all  the  lands,  nuildings,  works,  materials,  and 
plant  suitable  to  and  used  for  the  purpose  of  such 
undertaking.  The  arbitrator  has  found  here  that 
thiB  depot  was  used  with  and  is  suitable  to  the 
undertaking  within  the  district  of  the  council,  and 
they  are  bound  to  pay  for  it  even  although  it 
may  be  physically  situated  outside  their  district. 

Balfour  Browne,  K.C.  (Oeorge  Rliodes  with  him) 
for  the  district  council. — The  council  cannot  be 
compelled  to  pay  for  this  depot,  for  they  only  have 
power  under  sect.  43  of  the  Tramways  Act  1870 
to  buy  the  undertaking  with  the  suitable  lands, 
buildings,  works,  materials,  and  plant  used  with 
the  undertaking  and  situated  within  their  district. 
This  depot,  which  the  arbitrator  has  found  to  be 
used  with  and  suitable  to  the  undertaking,  besides 
being  situated  outside  the  council's  district,  was 
used  for  other  purposes  than  the  tramway  under- 
taking. It  is  not,  therefore,  suitable  within  the 
section.    He  referred  to 

North  Metropolitan  Tramway*  Company  v.  London 
County  Council,  12  L.  T.  ksp.  .">8G. 

Gh  ANN  ell,  J.— I  am  afraid  I  feel  bound  by  the 
binding  of  this  special  case.  I  think  if  Sir 
Frederick  Bramwell  had  been  alive  I  should  have 
been  inclined  to  send  it  back  to  him.  I  think 
there  is  a  substantial  difficulty  about  the  entirety 
of  this  building  being  found  to  be  suitable  to 
and  used  for  the  purposes  of  this  undertaking  I 
whm  there  are  facts  set  out  in  considerable  detail  I 
which  show  that  it  was  only  partly  used  for  the 
purposes  of  this  part  of  the  undertaking,  and  a 
much  greater  use  of  it  was  made  for  the  purposes  I 
of  the  other  part  of  the  undertaking.  There  | 
really  is  very  great  difficulty  in  understanding 
exactly  how  it  was  that  the  arbitrator  came  to 
that  conclusion.  1  do  see  that  a  similar  question 
arises,  not  to  a  large  extent,  but  to  some  extent, 
with  regard  to  the  other  buildings,  and  that  may, 
to  some  extent,  account  for  this.  The  point  that 
is  clearly  submitted  to  me  is  this :  In  the  case 
of  a  building  which  is  outside  the  district  of  the 
local  board,  assuming  as  a  matter  of  fact  that 
the  building  was  at  the  time  of  the  undertaking 
being  taken  over — "  then  "  is  the  word  used  ( I 
do  not  know  whether  it  is  at  the  beginning  of 
the  notice,  or  at  the  expiration  of  the  notice,  and 
it  does  not  signify ;— assuming  it  was  then  suitable 
to,  and  used  by  them  for,  the  purposes  of  their 
undertaking,  the  point  is,  whether  the  purchasers 
are  bound  to  pay  for  that  building.  I  think  it  ib 
quite  clear  that  they  are.  They  are  bound  to  pay 
for  the  building :  there  might  be  a  doubt  whether 


they  are  bound  to  purchase  it,  but,  if  they  are 
bound,  as  they  clearly  are  in  my  view,  upon  the 
termp,  to  pay  for  it,  I  think  one  would  read  the 
two  consistently  by  saying,  therefore,  in  that  case 
it  must  be  included  in  the  purchase,  and  must  be 
deemed  to  be  part  of  the  undertaking  within  the 
district  for  the  purpose  of  this  purchase.  But  the 
other  part  I  am  really  quite  clear  about.  The 
reason  why,  grammatically,  "within  such 
district"  must  refer  to  the  undertaking  is  not 
merely  because  it  is  the  last  thing,  but 
because,  when  you  look  at  some  of  the  other 
things,  some  of  them  are  movable  things.  With 
reference  to  the  plant,  "  suitable  for  the  pur- 
poses of  the  undertaking "  does  not  mean 
the  plant  within  the  district  suitable  to  the 
purposes  of  the  undertaking,  but  it  means  plant 
suitable  to  the  undertaking  within  the  district 
Therefore,  if  it  means  that  there,  it  means  it 
in  reference  to  the  building  also,  it  seems  to 
me.  So  that,  upon  that  point,  which  the  arbitra- 
tor has  clearly  referred  to  me,  I  have  a  strong 
opinion  in  favour  of  the  view,  I  understand,  he 
himself  took.  Therefore  that  point  1  must 
decide  for  the  company.  Then  thure  comes  the 
question  of  how  to  deal  with  the  other  matter. 
Any  findings  of  fact  that  the  arbitrator  has 
made  are  binding  upon  me.  Even  if  be  wished  to 
refer  them  to  me  under  the  Arbitration  Act,  he 
could  not  do  so.  He  has  only  power  to  state  cases 
upon  questions  of  law.  Consequently,  even  if  he 
wished  to  do  it,  I  do  not  tee  that  ho  could  refer 
it  to  me.  The  only  way  in  which  it  can  be  done 
is  this,  and  sometimes  it  is  done.  Sometimes 
the  court  assumes  a  jurisdiction  which  must  be 
very  near  the  border  line  of  dealing  as  a  question 
of  law  with  the  question  of  whether  there  is  any 
evidence  upon  which  he  could  so  find.  The  only 
way,  as  it  seems  to  me,  in  which  I  could  deal  with 
this  point  as  a  question  of  law  is  by  saying  that 
there  was  no  evidence  upon  which  the  arbitrator 
could  find  that  this  was  suitable  to  the  under- 
taking. Now.  I  should  have  a  little  difficulty 
about  that.  If  it  clearly  meanB  that  the  entirety 
of  this  big  building  was  both  used  for,  and 
suitable  to,  I  think  there  is  a  little  difficulty. 
But  I  do  not  think  1  can  Bay  there  is  no  evidence. 
It  is  always  such  a  troublesome  question.  Upon 
the  evidence  that  he  has  stated,  I  frankly  Bay  I 
do  not  see  how  he  arrived  at  the  conclusion  that 
he  did  about  the  entirety.  I  think  that  he  must 
have  had  some  reasons  which  I  do  not  fully 
appieoiate.  That  is  why,  if  it  were  possible,  I 
should  have  liked  to  clear  it  up,  but  a?  it  is,  it 
does  Eeem  to  me  that  the  only  possible  doubt  as  to 
whether  ho  has  or  has  not  found  this  as  a  question 
of  fact  arises  from  the  use  of  the  word  "  with  "  in 
the  case.  There  he  Bays :  "  I  find  as  a  fact 
that  the  Church-street  depot  was  used  with,  and 
is  suitable  to,  the  undertaking."  "  With  "  is  a 
shorter  word  than  "  for  the  purposes  of,"  and  I 
think  that  the  arbitrator  has  done  something 
besides  that  in  variation  of  tho  words.  Ho  has 
varied  the  order  in  which  they  come.  In  the 
Act  of  Parliament  it  is :  "  Suitable  to,  and  used 
by  them  for,  the  purposes  of."  Then,  in  varying 
the  order,  held*,  perhaps  not  unnaturally,  sub- 
stituted the  word  "  with  '  for  the  words,  "  tor  the 
purposes  of."  ( >therwite  it  would  come  in  a  little 
awkward.  If  I  could  think  that  he  meant  to 
avoid  finding  that  it  was  used  for  tho  purposes  of, 
possibly  I  should  say  that  I  could  not  act  upon 
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the  finding,  but,  when  you  compare  it  with  what 
be  has  found  in  the  next  clause,  he  goes  back  and 
uses  the  words  in  the  order  in  whicli  they  appear 
in  the  Act  of  Parliament,  and  says :  "  Suitable  to 
and  used  by  them  for  the  purposes  of  the  under- 
taking," and  I  think  that  he  therefore  shows  on 
the  face  of  this  award  that,  when  he  used  the 
word  "  with,"  he  meant  it  to  be  the  same  thing  as 
"  for  the  purposes  of  the  undertaking."  There- 
fore,  though  with  some  reluctance — a  reluctance 
that  I  only  feel,  as  I  said  just  now,  in  cases  where 
one  has  not  power  to  review  the  facts,  but  has  to 
review  a  portion  of  the  matter,  and  one  feela  that 
perhaps  one  is  not  doing  complete  justice  in  the 
matter — I  feel  bound  to  say,  upon  the  point  of 
law,  which  is  clearly  referred  to  me,  1  must  come 
to  the  decision  which  I  have  already  mentioned, 
and  that  I  somewhat  reluctantly  decide  that 
nothing  else  is  open  to  me.  The  result  is,  I  think 
I  must  support  the  award  for  the  larger  figure. 

Judgment  accordingly. 

Solicitors:  Ayrton,  Biscoe,  and  Barclay,  for 
Brett,  Hamilton,  and  Tarbolton,  Manchester ; 
Trass  and  Taylor,  for  L.  C.  Evans,  Town  Clerk, 
Salford. 


Sbvyctm  Court  of  g&ttcatau. 

— ♦ — 

COURT  OF  APPEAL. 

May  31  and  June  1. 

(Before  Vauohan  Williams.  Rombr,  and 
CozensHardy,  L.JJ.) 

Re  Strand  Wood  Company  Limited,  (a) 
appeal  prom  the  chancery  division. 

Company — Winding-up — Summons  taken  out  by 
liquidator  for  alleged  misfeasance  by  director* 
—Security  for  costs  of  application — Practice. 

The  court  has  no  jurisdiction  to  require  the 
liquidator  of  a  company  which  is  in  course  of 
being  wound-up  to  give  security  for  the  costs  of 
an  application  against  directors  of  the  company 
for  misfeasance  under  sect.  10  of  the  Companies 
{Winding-up)  Act  1890.  But  an  order  for  pay- 
ment of  costs  by  the  liquidator  personally  will  be 
made  in  a  proper  case. 

The  principle  established  by  Cowell  v.  Taylor 
(53  L.  T.  Rep.  483 ;  31  Ch.  Div.  34)  considered 
and  applied. 

Special  resolutions  were  passed  and  confirmed 
at  extraordinary  general  meetings  of  the  above- 
named  company,  held  respectively  on  the  21st  Jan. 
1002  and  the  tith  Feb.  1902,  for  the  voluntary 
winding-up  of  the  company  and  appointing  a 
liquidator. 

On  the  19th  April  1904  a  summons  was  taken 
out  by  the  liquidator,  under  seot.  10  of  the  Com- 
panies (Winding-up)  Act  1890,  against  some  of 
the  directors  of  the  company,  seeking  to  make 
them  liable  for  moneys  of  the  company  alleged  to 
have  been  misapplied  by  them. 

On  the  28th  April  1904  two  of  those  directors 
took  out  a  summons  asking  that  the  company  and 
the  liquidator  might  be  ordered  to  give  security 
for  the  costs  of  his  application  upon  the  ground 

<«)  Btportod  bj  E.  A.  SoaAtcouET,  Kiq.,  BsrrUlw-st-Uw. 
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that  the  company  had  no  assets — the  whole  of  its 
property  having  been  tnuisf  erred  on  reconstruction 
to  a  new  company  formed  for  that  purpose— and 
that  the  liquidator  was,  as  the  applicants  were 
informed  and  believed,  a  man  of  no  financial 
position. 

In  opposition  to  that  application  the  liquidator 
stated  that  he  retained  control  of  the  greater  part 
of  the  assets  of  the  company  pending  the  discharge 
of  outstanding  liabilities,  which  assets  would  be 
available  for  costs;  that  the  new  company  bad 
sanctioned  the  issue  of  the  summons  by  the 
liquidator;  and  that  it  was  not  true  that  he 
was  a  man  without  property. 

The  registrar  before  whom  the  summons  came 
on  to  be  heard  refused  to  make  any  order  upon  it ; 
but  he  gave  leave  to  appeal. 

The  applicants  now  appealed  accordingly. 

A.  If.  Jessel  for  the  appellants. — The  registrar 
refused  to  order  the  liquidator  and  the  company 
to  give  security  for  costs  in  this  case  on  the 
authority  of 

Be  W.  Powell  and  Son*  Limited,  74  L.  T.  Rep.  220; 
(IS'JG)  I  Ch.  681. 

It  was  there  held  by  Romer,  L.J.  (then  Bomer,  J.) 
that  the  court  having  jurisdiction  at  the  bearing 
of  a  misfeasance  summons  to  order  a  liquidator 
to  pay  the  cost  of  the  proceedings  personally, 
will,  in  an  ordinary  case,  refuse  to  order  him  to 
give  security  for  costs.  The  question  is  whether 
that  case  is  of  general  authority,  or  whether  the 
fact  of  a  liquidator  and  company  being  insolvent 
is  sufficient  ground  for  ordering  security  for 
costs.  Sect.  09  of  the  Companies  Act  1862  pro- 
vides   that :    "  Where   a   limited  company  is 

Iilaintiff  or  pursuer  in  any  action,  suit,  or  other 
egal  proceeding,  any  judge  having  jurisdiction 
in  the  matter  may,  if  it  appears  by  any  credible 
testimony  that  there  is  reason  to  believe  that,  if 
the  defendant  be  successful  in  his  defence,  the 
asset*  of  the  company  will  be  insufficient  to  pay 
his  costs,  require  sufficient  security  to  be  given 
for  such  coate,  and  may  stay  all  such  proceedings 
until  such  security  is  given.'  The  present  case  in 
analagou8  to  one  arising  under  that  section.  I 
submit  that  in  a  proper  case  the  court  has  juris- 
diction to  order  a  liquidator  to  give  security  for 
the  costs  of  a  misfeasance  summons.  In  Palmer's 
Company  Precedents  (9th  odih,  part  2,  pp.  632, 
633),  an  unreported  decision  of  Pearson,  J.  to  that 
effect  in  Re  Wedgwood  Company  (29th  May  1884) 
ib  cited.  [Rombb,  L.J.  referred  to  the  observa- 
tions of  Baggallay  and  Bowen,  L.JJ.  in  Cowell  v. 
Taylor  (53  L.  T.  Rep.  483 ;  1  Ch.  Div.  34).]  In  Re 
W.  Powell  and  Sons  Limited  {ubi  sup.)  the  case 
of  Re  Wedgwood  Company  {ubi  sup.)  and  also 
the  decision  of  Bacon  V.C.  in  Re  Seventh  East 
Central  Building  Society  (51  L.  T.  Rep.  109)  were 
referred  to  in  the  course  of  the  arguments.  Upon 
that  case,  and  also  upon  the  decision  of  Pearson, 
J  ,  the  statement  as  to  the  practice  contained  in 
Palmer's  Company  Precedents  (ubi  sup.)  was  no 
doubt  founded.  In  Re  W.  Powell  and  Sons 
Limited  (ubi  *up.)  Romer,  J.  seems  to  have 
assumed  that,  in  a  case  like  the  present,  the 
court  had  jurisdiction  to  make  an  order  for 
security  for  costs;  and,  although  the  learned 
judge  declined  to  order  it  in  that  case,  yet  he  did 
so  on  the  ground  that  the  oourt  at  the  trial  might 
order  the  liquidator  to  pay  the  costs  personally ; 
and  be  also  thought  that,  in  considering  whether 
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the  liquidator  ought  to  be  ordered  to  pay  the  costs 
personally,  the  oonrt  woald  have  regard  to  the 
fact  that  the  liquidator  had  opposed  an  applica- 
tion for  security.  That  has  since  been  followed 
by  Stirling,  J.  in  Re  Western  Counties  Steam 
Bakeries  and  Milling  Company  (4th  May  1896), 
cited  in  Palmer's  Company  Precedents  (9th  edit, 
part  2,  pp.  622, 623).  [Romkb,  L.J. — The  principle 
of  Cornell  v.  Taylor  (ubi  sup.)  is  against  the  appel- 
lants. J  In  Re  IV.  Powell  and  Sons  Limited  {ubi 
tup.)  it  was  argued  that  the  court  had  no  jurisdic- 
tion to  order  a  liquidator  to  give  security,  but  it 
was  not  so  held.  [Romeb,  L.J. — It  appears  to 
me  now,  though  it  did  not  occur  to  me  at  the 
time,  that  I  might  have  based  my  decision  upon 
want  of  jurisdiction.]  In  this  case  the  liquidator 
is  a  mere  shadow,  and  the  company  will  get  no 
benefit  by  its  action,  as  it  has  sola  its  undertaking 
to  another  company.  That  brings  this  case 
within  the  exception  stated  by  Bowen,  L  J.  in 
Cornell  v.  Taylor  (ubi  tup.),  [Cozbns-Hardy,  L  J. 
— Yours  is,  in  effect,  an  argument  that  every 
impecunious  litigant  in  the  High  Court  should  be 
compelled  to  give  security  for  costs.]  Without 
going  so  far  as  that,  I  submit  that  there  will  be 
a  very  serious  injustice  done  to  the  appellants 
here  if  no  security  is  ordered. 

Mark  Romer  tor  the  respondent,  the  liquidator, 
was  not  called  upon  to  argue. 

Vauohan  Williams,  L.J. — I  am  afraid  that 
the  practice  is  against  the  appellants,  and  that 
the  appeal  fails.  I  wish  to  say  for  myself  that  if 
this  were  a  new  matter,  inasmuch  as  I  personally 
while  acting  as  the  judge  in  company  matters  saw 
many  instances  of  the  abuse  of  the  present  law, 
I  should  not  have  been  sorry  if  there  had  been  a 
power  to  require  security  to  be  given  in  a  case  of 
this  kind  where  the  circumstances  were  Buch  as 
to  lead  the  court  to  think  that  it  ought  to  be 
ordered.  The  cases,  however,  are  too  strong  for 
me,  and  we  must  be  content  with  the  practice  as 
it  stands. 

Romeb,  L.J. — I  think  that  the  appeal  fails  and 
must  be  dismissed.  I  rely  upon  the  principle  on 
which  Cowell  v.  Taylor  (53  L.  T.  Rep.  483;  31 
Ch.  Div.  34)  was  decided.  The  liquidator  comes 
here  under  the  Act  of  Parliament,  and  in  the  per- 
formance of  his  statutory  duties,  and  in  a  case 
like  that,  where  it  is  not  suggested  that  the 
application  is  frivolous  or  made  improperly  by 
the  liquidator,  it  is  not  in  accordance  with  the 
practice  of  this  court  that  he  should  be  required 
to  give  security  for  costs. 

Cozbns.Habdt,  L.J. — I  agree.  It  is  clear 
that  this  case  does  not  come  within  sect  69  of  the 
Companies  Act  1862.  Here  the  company  are 
not  the  plaintiffs,  but  it  is  argued  that  by 
analogy,  where  the  liquidator  comes  under  the 
express  provisions  of  sect.  10  of  the  Companies 
(Winding-up)  Act  1890  we  ought  to  treat  him  as 
being  in  the  same  position  as  a  plaintiff  company. 
I  cannot  follow  that.  As  a  general  rule  the 
practice  as  to  security  for  costs  is  settled  by 
Cowell  v.  Taylor  (53  L.  T.  Rep.  483  ;  31  Ch.  Div. 
34)  and  other  cases.  It  seems  to  me  that  we 
should  be  going  beyond  that  authority  if  we 
required  the  liquidator  here  to  give  security  for 
costs.  I  wish  to  emphasise  what  was  said  by 
Romer,  J.  in  Re  W.  P.  Powell  and  Sons  Limited 
(74  L.  T.  Rep.  220 ;  (1896)  1  Ch.  681)  that  the 
oonrt  on  a  misfeasance  summons  will  not  have 
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the  least  hesitation  in  making  a  personal  order  for 
payment  of  costs  by  the  liquidator  in  a  proper 

t  ase-  Appeal  dismissed. 

Solicitor  for  the  appellants,  Arthur  J.  Benjamin. 
Solicitors  for   the  respondent,  Bitgood  and 
Marshall. 

May  31  and  June  1. 

(Before  Vauohan  Williams.  Romer  and 
Cozens  Hardv,  L.JJ.) 
Re  LONOHOTHAM  AND  Sons,  (a) 
APPEAL  PROM  THE  CHANCERY  DIVISION. 

Solicitor  and  client — Costs — Taxation — "  Third 
party  liable  "—Taxation  of  mortgagee'*  solicitors' 
bill  by  mortgagor— Practice— Solicitors  Act 
1813  (6  A  7  Vict.  c.73).  s.  38. 

A  mortgagor  is  entitled,  under  sect.  38  of  the 
Solicitors  Act  IMS,  to  have  taxation  of  the  bill 
of  cost*  of  the  solicitor  acting  for  the  mortgagee 
limited  to  the  items  of  costs  incurred  by  the 
mortgagee  strictly  in  that  capacity  and  not  in 
his  personal  capacity. 

Re  Negus  (71  L.  T.  Rep.  716 :  (1895)  1  Ch.  73)  and 
Re  Gray  (8-1  L.  T.  Rep.  24;  (1901)  1  Ch.  239) 
considered  and  approved. 

Decision  of  Kekewieh,  J.  affirmed. 

Solicitors  who  bad  acted  for  a  nrortgagee 
carried  in  their  bill  of  costs  for  taxation  at  the 
instance  of  the  mortgagor. 

From  the  bill  more  than  one  sixth  was  taxed 
off. 

On  the  solicitors  raising  objections  the  master 
answered  that  he  had  taxed  the  bill  upon  the 
principle  laid  down  in  lie  Gray  (84  L.  T.  Rep.  24 ; 
(1901)  1  Ch.  239),  by  taking  off  all  the  items 
which  could  not  ba  charged  as  between  the 
mortgagee  and  mortgagor ;  stating,  further,  that 
the  bill  was  made  out  on  a  wrong  principle,  the 
old  practice  being  relied  on  by  the  solicitors. 

The  items  disallowed  were  in  the  nature  of 
charges  as  between  solicitor  and  client,  such  as 
attendances  by  solicitors  to  take  steps  necessary 
for  the  protection  ot  the  mortgagee  without  con- 
sultation with  the  mortgagor,  and  in  respect  of 
unnecessary  letters. 

Thereupon  an  application  was  made  by  the 
solicitors  to  roviow  the  certificate  of  the  taxing 
master. 

The  applicants  admitted  that  their  application 
was  made  in  order  to  obtain  a  reversal  of  the 
ruling  of  the  learned  judge  in  the  case  of  Re  Gray 
(ubi  sup.),  in  which  it  was  submitted  that  Cozens- 
Hardy.  J.  while  referring  to  the  earlier  decision 
of  Re  Negus  (71  L.  T.  Rep.  716 ;  (1895)  1  Ch.  73), 
which  in  turn  referred  to  Re  Brown  (16  L.  T. 
Rep.  729 ;  L.  Rep.  4  Eq.  464),  bad  in  effect 
altered  the  previous  practice  in  such  matters. 

Kekewieh,  J.,  before  whom  the  application 
came  on  to  be  heard,  required  a  certificate  from 
the  taxing  master,  which  was  as  follows  : 

Your  Lordship  having  desired  a  oortifioate  from  tho 
nuulor*  of  the  Supreme  Court  (Taxing  Office)  of  tho 
practios  generally  in  oases  between  the  mortgagor  and 
the  tolioitor  of  the  mortgagee,  I  beg  respectfully  to 
roport  to  your  Lordship  :  That  the  practice  followsd  by 
the  masters  in  taxations  under  sect.  38  of  6  &  7  Vict, 
o.  73  (the  Solicitors  Act)  up  to  within  recent  years  was 
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to  tax  a«  between  the  solicitor  and  the  olieot  (the  party 
chargeable  in  the  firat  inatanoe),  and  not  as  between  the 
eolioitor  and  the  party  liable  to  pay,  effect,  however, 
being  given,  ae  far  as  poeaible.to  the  oases  of  Re  A'*ji<* 
(uhi  *„,,.)  %ni  Re  AblH.lt  (I  L.  T.  Hop.  570),  and  the 
observatione  of  Cotton,  L.J.  in  Rr,  JSarttroft  (29  Ssl. 
Jo.  471  C.  A  )  The  principles,  however,  laid  down  by 
tbene  cases  were,  in  the  opinion  of  the  masters,  con- 
siderably extended  by  the  caw  of  Re  Qray  (it hi  tup.), 
and  since  that  esse  the  practice  in  the  tiling  office  in 
taxations  under  ttiis  section  has  been  to  t IX,  apart  from 
the  order,  as  between  the  solicit m  and  the  party,  or 
estate  liable  to  psy. 

Kekewich,  J.  read  the  above  certificate,  and, 
without  farther  argument,  refused  the  application ; 
but  bis  Lordship  gave  leave  to  appeal. 

The  applicants  now  appealed  accordingly. 

George  Lawrence  for  the  appellants. — It  is 
clearly  laid  down  by  the  authorities  that  taxation, 
when  ordered  under  sect.  38  of  the  Solicitors  Act 
1843,  must  proceed  as  between  the  solicitor  and 
his  client  the  mortgagee : 

Cordery  on  Solicitors,  3rd  edit.,  p.  320  ; 

Re  WelU,  8  Beav.  410  ; 

Re  Jones,  8  Beav.  479  ; 

Rf  Fymn,  !»  Beav.  117; 

Re  Bignald,  9  Beav.  209  ; 

R*  Barroo  ,  17  Beav.  517  ; 

Re  Taylor,  18  Beav.  105 ; 

R«  Baker,  32  Beav.  520; 

Re  Ma**>-,j,  :U  Beav.  463  :  34  L.  J.  492.  Ch  ; 

Re  AbMt,  4  L.  T.  Rep.  570  ; 

Re  Newman,  17  L.  T.  Uep.  128 ;  L.  K?p.  2  Ch.  App. 
707 ; 

Re  Morecro/l,  29  Sol.  Jonr.  471  : 

Re  HMiday  and  UodUe,  58  L.  T,  Bep.301. 

Those  are  the  various  reported  coses  which 
support  the  contention  of  the  appellants  in  the 
present  case.  The  question  is  whether  the  decision 
of  Cozens- Hardy,  J.  in  Re  Gray  (84  L.  T.  Rep. 
24;  (1901)  1  Ch.  £59)  was  intended  to  revolutionise 
the  third  party  taxation  under  sect.  38  of  the 
Solicitors  Act  1843.  I  submit  that  that  decision 
has  not  overruled  the  earlier  cases,  and  that  the 
taxation  ought  to  proceed  according  to  the  rules 
which  would  govern  a  taxation  of  the  same  bill  of 
costs  at  the  instance  of  the  mortgagee.  The  sole 
question  is,  What  is  the  bill  f  My  submission  is 
that  the  bill  is  the  bill  which  would  be  delivered 
by  the  solicitor  acting  for  the  mortgagee.  If  the 
court  is  against  me  upon  the  cases  to  which  I  have 
referred,  I  do  not  know  that  it  will  be  necessary 
to  cite  all  the  cases  of  which  Be  Gray  (not  sun.)  is 
an  example,  and  which  are  against  the  appellants 
here.  [Co/.ens-Hardy,  L.J. — As,  for  instance, 
Re  Drown  (16  L.  T.  Rep.  T±» ;  L.  Rep.  4  Kq.  464).] 
That  case  is  inconsistent  with  the  other  decisions, 
and  notably  with : 

Re  Dickson,  8  De  G.  M.  A  0.  655. 

The  case  of  Re  Brown  (ubi  eup.)  has  been 
explained,  and,  as  I  submit,  satisfactorily  so,  by 
Kay,  J.  in 

Brown  v.  Bnrdetl,  59  L.  T.  R'p.  388  ;  40  Ch.  Div. 
244. 

Those  were  the  authorities  governing  the  practise 
until  the  decisions  in  Re  Negus  (71  L.  T.  Rep.  7H! ; 
(I8i>5)  1  Ch.  73)  and  Ite  Gray  (ubi  eup.).  The 
former  is  only  founded  on  lie  Brown  (ubi  eup.), 
and,  as  I  say,  upon  a  misapprehension  of  Re 
Brown  (ubi  eup.) ;  and  it  is,  moreover,  inconsis- 
tent with  Re  Newman  (ubi  tup.).   The  practice 
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Hppearu  to  be  stated  substantially  the  same  in 
every  text-book  of  authority : 

Cordery  on  Solicitors,  3rd  edit,  p.  326  ; 
l>aniel'e  Chanoery  Practice,  7tli  edit.,  p.  1723  ; 
Fiaher  on  Mortgagee,  5th  edit.,  p.  911  ; 
Morgan  and  WartzSnrg  on  Costa,  2nd  edit.,  p.  461. 

T.  L.  WUkintou.  for  the  respondent,  was  not 
called  upon  to  argue.  Cur.  adv.  vult. 

June  1.— The  following  judgments  were 
delivered : — 

Rom kb,  L.J.,  at  the  request  of  Vaughau 
Williams.  L.J.,  first  read  Mb  judgment. — I  will 
first  deals  with  this  case  on  principle.    When  a 
third  party  taxes  a  bill  under  sect.  3S  of  the 
Solicitors  Act  of  1843  it  is  clear,  both  from  the 
wording  of  the  section  itself  and  the  authorities, 
that  the  taxation  must  be  on  the  footing  of  a 
taxation  between  the  solicitor  and  the  client. 
But  the  third  party  is  not,  for  all  purposes  in  con- 
nection with  the  taxation,  to  be  treated  as  if  be 
were  himself  the  client.   For  instance,  where  the 
client  has  paid  the  bill  and  might  not  be  able  to 
show  special  circumstances  sufficient  to  entitle 
him  to  nave  the  bill  taxed,  it  does  not  follow  that 
of  necessity  tLe  third  party  is  thereby  precluded 
from  obtaining  taxation.   The  proviso  at  the  end 
of  sect.  38  shows  that    And,  in  my  opinion,  that 
proviso  is  important  and  useful ;  and  a  court  will 
doubtless  act  upon  it  in  cases  where  justice 
requires  that  the  third  party  should  not  be  bound 
by  what  has  taken  place  between  the  solicitor  and 
the  client.   Again,  the  solicitor  may  have  acted 
for  the  client  in  more  than  one  completed  matter, 
and  the  client  may  not  be  entitled,  as  against  the 
solicitor,  to  obtain  delivery  of  a  bill  and  taxa- 
tion, except  on  the  footing  of  having  all  the 
matters  included  and  taxed.   But  if  the  third 
party  be  only  interested  in,  and  liable  to  pay  the 
costs  of,  one  matter,  it  is  clear,  in  my  opinion,  as 
a  matter  of  principle,  that,  under  sect.  38,  he  can 
obtain  taxation  of  the  bill  so  far  as  concerns  that 
one  matter  only,  and  on  the  footing  of  being 
liable  to  pay  only  the  taxed  costs  of  that  matter, 
and  that  principle  really  decides  this  case,  and 
shows  that  the  appeal  should  fail.    For  in  the 
present  case  the  third  party  is  a  mortgagor,  and 
he  is  only  interested  in  the  relations  between  the 
solicitor  and  his  client  so  far  as  they  concern  the 
position  of  the  client  strictly  in  his  character  of 
mortgagee.   The  mortgagor,  therefore,  is  entitled, 
under  sect.  38,  to  have  taxation  of  the  solicitor's 
bill  limited  to  the  items  of  costs  incurred  by  the 
client  strictly  in  his  position  of  mortgagee,  and  it 
is  on  that  principle  that  the  taxing  master  Las 
proceeded.   It  may  well  be  that  the  client  ** 
between  himself  and  the  solicitor,  is  liable  for 
costs  incurred  in  relation  to  the  mortgaged  pro- 
perty with  which  the  mortgagor  is  not  concerned, 
and   for   which  the  mortgagor  is  not  liable. 
Those  will  be  costs  incurred  by  the  mortgages  in 
his  personal  capacity  so  far  as  concerns  the 
mortgagor,  and  not  costs  incurred  by  him  in  the 
capacity  of  mortgagee  strictly  and  properly  con- 
sidered, and  accordingly  would  not  have  to  be 
taxed  or  considered  by  the  taxing  master  in  s 
taxation  by  the  mortgagor  as  third  party.  And  1 
may  add,  though  it  may  not  be  necessary  to  do  so 
for  the  purposes  of  the  present  case,  that,  if  the 
mortgagee  chose  to  sanction  a  charge  by  hia 
solicitor  beyond  what  be  and  the  solicitor  knew, 
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or  must  be  taken  to  have  known,  oould  be  properly 
charged,  aB  against  the  mortgagor,  though  the 
mortgagee  might  be  bound  for  the  excess  by 
reason  of  his  sanction,  the  mortgagor  would  not 
be  bound,  for  the  sanction  by  the  mortgage? 
would  be  held  as  given  by  him  in  his  personal 
capacity,  and  not  in  his  capacity  of  mortgagee. 
With  regard  to  the  authorities,  they  are  so  nume- 
rous that  1  do  not  pretend  to  say  that  all  the 
observations  by  the  various  judges  who  decided 
them  can  be  reconciled.  But  the  principle  on 
which  this  judgment  is  based  is  not,  in  my 
opinion,  contrary  to  any  express  decision  that  has 
been  cited,  and  that  principle  has  been  recognised, 
and,  I  think,  rightly  so,  in  the  cases  of  lie  Brown 
(16  L.  T.  Rep.  729 ;  L.  Rep.  4  Eq.  461) ;  Re  More, 
croft  (29  Sot.  Jour.  471).  (and  in  particular  the 
judgment  of  Lindley.  L.J.  in  that  case/;  Re 
Negus  (71  L.  T.  Rep.  716;  (1895)  1  Cli.  73);  and 
He  Gray  (Hi  L.  T.  Rep.  24;  (19U1)  1  Ch.  239); 
and  by  the  observations  of  Turner,  L.J.  in  Re 
Dickson  (8  Do  G.  M.  &  G.  655) ;  and  I  do  not 
think  it  will  serve  any  useful  purpose  to  go 
through  the  cases  cited  seriatim.  The  appeal  will 
accordingly  be  dismissed  with  costs. 

Vauohan  Williams,  L.J. — I  concur.  I  wish 
to  add  one  or  two  observations.   In  the  first 

tilace,  I  assent  entirely  to  every  word  read 
iy  Romer,  L.J.,  in  so  far  as  it  deals  with  ques- 
tions regarding  all  such  matters  ai  do  not 
strictly  concern  the  mortgagor,  and  which  involve 
costs  incurred  by  the  mortgagee  otherwise  than 
in  his  capacity  of  mortgagee.  Such  costs  are 
outside  the  costs  which  the  mortgagor  is  liable 
to  satisfy.  So  far  as  I  am  concerned,  I  do  not 
wish  to  go  beyond  that.  It  seems  to  me  that 
when  we  go  that  length  we  are  affirming  the  judg- 
ment of  Chitty,  J.  in  Re  Negus  (71  L.  T.  Rep. 
716;  (181*5)  1  Cb.  73),  and  the  judgment  of 
Coz-ns- Hardy.  J.  in  Re  Gray  (81  L.  T.  Rep.  H\ 
(1901)  1  Cb,  239).  In  each  of  those  cases  there 
were  costs  incurred  in  respect  of  matters  which 
did  not  concern  the  mortgagor,  and  which  were 
not  costs  incurred  by  the  mortgagee  as  mortgagee, 
but  in  his  personal  capacity.  All  that  it  is 
necessary  for  us  to  do  in  our  present  judgment 
is  to  affirm  the  principle  of  those  two  decisions, 
which,  as  Romer,  L.J.  has  pointed  out,  are  really 
decisions  that  were  anticipated  by  Romilly,  M.R., 
in  Re  Brown  (16  L.  T.  Rep.  729  ;  L.  Rep.  3  Eq. 
465).  There  is  one  passage  in  the  judgment  of 
Cozens- Hardy,  J.  in  Re  Gray  (ubi  sup).,  which 
expresses  all  that  it  is  necessary  to  say  in  the 
present  case.  At  p.  24S  of  (1901)  1  Ch.  I  find 
these  words:  "  The  governing  idea  of  Chitty,  J.'s 
judgment" — that  is  to  say,  the  judgment  in 
Re  Negus  (ubi  sup.)—"  is  that  even  a  third  party 
taxation  the  court  is  bound  to  look  at  the  nature 
of  the  items  and  to  consider  whether,  apart  from 
the  order,  the  applicant  is  under  any  liability  to 
pay  them.  In  other  words,  although  the  solicitor 
may  put  in  one  bill  as  against  his  own  client  a 
series  of  items,  some  of  which  may  go  beyond  the 
liability  of  the  thirl  party,  the  third  party  does 
not,  by  obtaining  an  order  to  tax,  render  himself 
liable  to  the  whole  bill.  With  respect  to  matters 
falling  within  his  liability  under  a  contract  express 
or  implied,  he  oinnot  dispute  the  amount  properly 
payable  as  between  the  solicitor  and  his  own 
client ;  but  in  other  respects  bis  liability  is  not 
increased  by  obtaining  a  third  party  order  to  tax." 
I  wish  further  to  add  that  I  do  not  think  that  in  | 
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any  of  the  cases  referred  to  it  has  been  forgotten 
that  what  is  authorised  in  favour  of  a  third 
party  by  the  33th  section  of  the  Solicitors  Act 
1843  is  a  taxation  obtained  by  a  third  party 
against  the  solicitor.  What  I  mean  is  that  the 
proceeding  which  is  sanctioned  by  the  section  is  a 
wholly  different  proceeding  from  that  which  is 
described  by  Romilly,  M.R.  in  the  cose  of  Re 
Mnssey  (34  Beav.  463  ;  34  L.  J.  492,  Ch).  He  says 
in  that  case  (at  p.  495  of  34  L.  J.,  Ch.)  when 
refusing  to  grant  an  order  for  taxation  at  the 
instance  of  Mr.  Waters,  a  third  party :  "  In  other 
words,  in  my  opinion  a  bill  from  Mr.  Massey  " — 
that  was  the  solicitor — "  would  have  to  be  sub- 
mitted to  be  moderated  by  the  taxing  master, 
and  the  amount  at  which  the  taxing  master  would 
fix  it  would  be  all  that  Mr.  Waters  would  be 
required  to  pay  the  directors."  That  proceeding 
or  moderation  is  a  proceeding  which  is  not 
intended  to  be  included  by  the  38th  section  of  the 
Solicitors  Act  1843.  The  appeal  will  be  dismissed 
with  costs. 

Cozkns-Hardy,  L.J.— As  this  case  is  in  sub. 
stance,  although  not  in  form,  an  appeal  from  my 
decision  in  the  case  of  Re  Gray  (ubi  sup.),  I  will 
content  myself  with  saying  that  I  agree  with 
the  judgments  which  have  been  delivered  by 
Romer,  L.J.  and  my  Lord.     Appml  dUmiueiL 

Solicitors  for  the  appellants,  Bower,  Cotton,  and 
Bower,  agents  for  Longbotham  and  Sons,  Halifax. 

Solicitors  for  the  respondent.  Indermaur  and 
Brown,  agents  for  IF.  JVarce,  Todmorden. 

March  23,  24.  and  25. 

(Before  Collins,  M.R .  Romer  and 
Mathrw,  L  J  J.) 
Hambro  and  Son  v.  Borland  ani>  others,  (a) 
.  appeal  picom  the  kino's  bench  division. 
Principal  and  agent — Underwriter— Authority  of 
underwriter  to  write  names — Ordinary  business 
at  Lloyd's — Guarantee  policy — Policy  under- 
written for  private  purposes   and  benefit  of 
agent — Liability  of  principal. 

When  an  agent,  having  express  authority  to  make 
a  particular  kind  of  contract  on  behalf  of  his 
principal,  makes  such  a  contract  in  the  name  of 
his  principal  with  a  person  wlvo  deals  in  good 
faith,  the  principal  is  liable  although  the  agent 
in  fact  makes  the  contract  for  his  own  purposes 
and  in  his  own  interests,  and  not  in  the  interests 
of  his  principal. 

Appeal  of  the  plaintiffs  from  the  judgment  of 
Bigham,  J.  at  the  trial  of  the  action  without  a 
jury;  and  a  cross-appeal  of  the  defendants. 

The  plaintiffs  brought  this  notion  to  recover 
the  sum  of  2001  from  each  of  the  defendants 
upon  a  policy  of  guarantee  subscribed  by  the 
defendant  Burn  and  in  bis  own  name  and  in  the 
names  of  the  other  four  defendants. 

Tim  policy  was  in  a  printed  form,  and  was  as 
follows : 

To  Messrs.  C.  J.  Hambro  and  San.- -la  consideration 
of  your  accepting  at  oar  request  the  drafts  of  Henry 
(lase  and  Sins  (hereinafter  called  the  drawers)  to  snob 
aa  amount  as  yon  may  think  proper,  saoh  drafts  to  be 
drawn  and  accepted  within  one  year  from  the  1st 

<«)'  Reported  by  J.  U.  Willi avb7k«|..  BarrwU-r  at  Low. 
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Oat.  1002,  ud  in  consideration  of  tho  premium  of 
II.  p«r  cent,  paid  to  us  by  the  drawer*  on  tho 
execution  hereof  (the  receipt  whereof  we  hereby 
acknowledge),  we,  the  underwriters,  agree  that,  if 
the  drawer*  do  not  at  or  before  maturity  of  any  enoh 
drafts  pat  you  in  fundi  to  moot  tho  same,  we  will 
within  thirty  days  of  teoeipt  of  notice  from  you  of  such 
default  on  the  part  of  the  drawers  pay  to  you  in  cash 
the  amount  of  enoh  drafts,  and  will  further  indemnify 
and  bold  you  harmleaa  against  all  moneys,  loss,  oosts, 
charges,  and  expenses,  which  you  may  bare  to  pay  or 
to  which  you  may  be  put  by  reason  of  having 
accepted  each  drafts  or  by  reason  of  any  claims 
made  by  any  company  or  person  in  respect  of  the 
transactions  above  mentioned,  provided  that  our  lia- 
bility hereunder  shall  not  exceed  tho  amount  of  onr 
respective  Rubacriptions  hereto  with  interest  thereon  at 
the  rate  of  5  per  cent,  per  annum  from  the  time  of  pay- 
ment being  demanded. 

Tho  policy  was  subscribed  with  the  names  of 
the  five  defendants,  the  names  of  the  last  four 
defendants  being  subscribed  by  Burnand  by  pro- 
curution. 

On  the  !»th  Oct.  1902  the  plaintiff*  accepted  a 
draft  of  Gaze  and  Sons  Limited  at  ninety  days' 
Bight  for  1000/. 

The  bill  fell  due  on  the  10th  Jan.  190.1,  and 
Gaze  and  Sons  Limited  made  default  in  finding 
money  to  meet  it. 

Burnand  and  the  other  four  defendants  were 
all  members  of  Lloyd's.  The  other  four  defen- 
dants employed  the  defendant  Burr  and  to  do 
business  for  them  at  Lloyd's. 

In  each  case  the  terms  of  the  employment  were 
contained  in  a  written  document,  all  the  docu- 
ments being  substantially  to  the  same  effect. 

The  Agreement,  so  far  as  is  material,  was  as 
follows : 

Burnand  shall  act  as  the  agent  of  .  ..  for  the 
purpose  of  underwriting  polioies  of  insurance  at  Lloyd's 
and  carrying  on  the  ordinary  business  of  an  under- 
writer at  Lloyd's  in  the  same  and  on  behilf  of  .  .  . 
in  accordanM  with  the  usual  oustom  of  Lloyd's. 

In  1900,  1901,  and  1902  the  plaintiffs  accepted 
many  draftB  of  (laze  and  Sons  Limited,  and  at 
the  end  of  1902  the  budi  of  7 '»00Z.  was  due  to  the 
plaintiffs  in  respect  of  drafts  which  had  not  been 
.nietbyGaze  and  Sons.  All  these  drafts  were 
guaranteed  by  policies  similar  to  the  one  sued 
upon  in  this  action. 

Before  June  1902  these  policies  were  sub- 
scribed by  other  underwriters  as  well  us  tbe 
defendants.  After  that  time  they  were  sub- 
scribed by  the  defendants  only,  and  the  plaintiffs 
insisted  on  Gaze  and  SonB  obtaining  "  solvency 
policies  "  also,  by  which  the  solvency  of  the  under- 
writers was  guaranteed. 

The  plaintiffs  never  saw  Burnand,  all  the 
business  being  conducted  with  them  by  Parry, 
the  managing  director  of  Gaze  and  Sons  Limi- 
ted; and  they  never  made  any  inquiries  in  the 
matter. 

During  tbe  three  years  Burnand  was  a  director 
of  Gaze  and  Sons  Limited,  and  it  was  very  much 
to  his  interest  to  keep  the  business  of  Gaze  and 
Sons  going.  In  underwriting  theie  po'icies  he 
wa9,  as  found  by  the  learned  judge  at  the  trial, 
acting  for  himself  and  in  furtherance  of  his  own 
interests,  and  not  for  or  in  the  interests  of  the 
other  four  defendants. 

Burnand  never  obtained  any  premiums  for  the 
policies,  for  Gaze  and  Sons  never  paid  any.  The 
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C".cies  were  not  entered  in  Bnrnand's  business 
ks. 

The  other  four  defendants  contended  that  the 
underwriting  of  these  policies  was  not  within  the 
ordinary  business  of  an  underwriter  at  Lloyd's. 

The  learned  judge  at  the  trial,  after  hearing 
evidence,  found  that  the  underwriting  of  these 
policies  was  within  the  ordinary  business  of  an 
underwriter  at  Lloyd's. 

Tbe  other  four  defendants  further  contended 
that,  even  if  the  authority  given  to  Burnand 
authorised  him  to  sign  guarantee  policies,  jet,  as 
this  policy  was  not  subicribed  for  and  on  their 
behalf,  but  for  Burnand  s  benefit  only,  it  did  not 
bind  them. 

The  defendant  Mordan  Bet  up  the  further 
defence  that  he  had  revoked  tho  authority  of 
Burnand. 

The  action  was  tried  bofore  Bigham,  J.  with- 
out  a  jury  ;  the  learned  judge  gave  judgment 
against  Burnand,  bnt  he  gave  judgment  intavour 
of  the  other  four  defendants  upon  tbe  ground 
tbat  the  policies  were  not  subscribed  on  their 
behalf,  but  for  the  benefit  of  Burnand  only 
L.T.  Rep.  180). 

The  plaintiffs  appealed;  and  the  defendants, 
other  than  Burnand,  gave  notice  of  a  cross- 
appeal. 

Atquith,  K.C ,  Scrutton,  K.C.,  and  F.  D. 
Maekinnon  for  the  plaintiffs. — There  was  ample 
evidence  to  justify  the  finding  of  Bigham.  J. 
that  the  underwriting  of  this  guarantee  policy 
was  within  the  ordinary  business  of  an  under- 
writer at  Lloyd's,  and  his  finding  upon  tbat 
question  cannot  be  reviewed.  Burnand,  therefore, 
had  express  authority  to  subscribe  this  policy 
with  the  names  of  the  other  defendants.  Tbe 
learned  judge,  however,  held  that,  as  Burnand 
was  in  fact,  in  subscribing  the  policy,  acting  for 
himself  and  in  the  furtherance  of  bis  own 
interests,  and  not  in  tbe  interests  of  his  prin- 
cipals, the  principals  were  not  bound.  Tbat  fact 
is.  however,  immaterial,  and  does  not  in  any  way 
affect  the  rights  of  a  third  party  who  enters 
into  a  contract  with  the  agent  which  is  within 
the  terms  of  his  express  authority  : 

Ktighley,  Mttxtted,  and  Co.  t.  Duran',  84  L.  T.  Rep. 
777;  (1901)  A.  C  240. 

When  an  agent  has  professed  to  contract  for 
principals  and  has  their  authority,  his  state  of 
mind  or  intention  cannot  be  inquired  into  in 
order  to  show  tbat  he  was  not  really  making  the 
contract  for  his  principals,  bnt  for  his  own  pur- 
poses. A  person  contracting  with  an  agent  is  in 
no  way  bound  to  inquire  whether  the  agent  is  in 
fact  really  acting  in  tbe  interests  of  his  principal 
or  is  merely  acting  in  his  own  interests  and  for  bis 
own  purposes.  The  learned  judge  was  very  much 
guided  by  the  judgment  of  Nelson,  J.  in  the 
American  case  of  North  River  Bank  t.  Ay  mar 
(3  Hill.  2t>2).  The  point  was,  however,  sub- 
sequently dealt  with  in  other  American  cases, 
and  the  question  has  there  been  now  settled  con- 
trary to  the  opinion  of  Nelson,  J. : 

Exchange  Bant  v.  Uojiteath,  20  N.  Y.  (12  Smith) 
505 : 

New  York  and  Newhaven  Railroad  Company  r. 

Schuyler,  34  N.  T.  (7  Tiff.)  30. 
Prttidtnt,      ,  of  Wetljitld  Bunk  v.  Cornen,  37 

N.  Y.  (10  Tiff.)  320. 

There  is  also  the  authority  of  cases  in  this  country 
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in  favour  of  tbe  plaintiffs.  In  Bank  of  Bengal  v. 
Fagan  (7  Moo.  P.  C.  61)  Lord  Brougham  said: 
"  But  it  is  said  that  the  power  was  (riven  to  do  the 
acts  in  question  on  tbe  donor's  behalf.  This  is 
really  only  saying  that  what  tbe  agent  is  to  do,  be 
is  to  do  as  representing  the  principal ;  as  doing  it 
on  behalf  of,  or  in  the  place  and  in  the  right  of,  the 
principal.  But  it  is  further  said  that,  even  if  tbe 
expression  be  read  as  only  amounting  to  this,  the 
indorsement  is  only  to  be  made  for  the  benefit  of 
tbe  principal,  and  not  for  the  purposes  of  tbe 
agent.  We  do  not  see  how  this  very  materially 
affects  the  case,  for  it  only  refers  to  the  use  to  be 
made  of  tbe  funds  obtained  from  the  indorse- 
ment, and  not  to  the  power ;  it  relates  to  the  pur- 
pose  of  the  execution,  not  to  tbe  limits  of  tbe 
power  itself;  and,  though  the  indorsee's  title 
must  depend  upon  the  authority  of  the  indorser, 
it  cannot  be  made  to  depend  upon  the  purposes 
for  which  the  indorser  perform  a  his  act  under  the 
power."  And  in  Bryant,  Powit,  and  Bryant  v. 
Quebec  Bank  (68  L.  T.  Rep.  546;  (1893)  A.  C. 
170)  Lord  Macnaghten,  in  delivering  the  judg- 
ment of  tbe  Privy  Council,  approved  of  tbe  law 
a*  laid  down  in  Pretident,  <f*c,  of  Westfeld 
Bank  v.  Cornen  (ubi  tup).  A  principal  who  has 
authorised  an  agent  to  make  a  contract  is  bound 
by  the  contract  made  by  his  agent,  whatever  may 
be  the  intention  and  object  of  the  agent  in  making 
that  contract : 

Summer n  v.  Solomon,  7  E.  A  B.  879 ; 

Montaignae  v.  Shitta,  15  App.  Cas.  357  ; 

Re  Tiedemann  and  Ledermann  Frere*.  81  L.  T.  Rep 
191 :  (1899)  2  Q.  B.  66. 

Montague  Lush,  K.C.  and  A.  J.  Aahton  (Ru/us 
/•acres,  K.C.  and  Maurice  Hill  with  them)  for 
the  respondents.  —  The  finding  of  the  learned 
judge,  that  tbe  underwriting  of  this  policy  was 
within  tbe  ordinary  business  of  an  underwriter  at 
Lloyd's,  was  not  justified  by  the  evidence,  and 
ought  to  be  set  aside.  The  decision  of  the  learned 
judge  that  the  respondent*  were  not  bound  by 
the  act  of  Barn  and  in  subscribing  their  names  to 
this  policy  was  right,  and  ought  to  be  upheld. 
It  cannot  be  said  that  the  respondents  in  any 
way  held  out  Burnand  to  the  plaintiffs  as  having 
authority  to  make  this  contract,  and  therefore 
there  is  no  estoppel.  The  respondents  are  not 
bound  by  tbe  act  of  Burnand,  because  be  was  not 
in  fact  acting  for  tbem,  but  for  himself  only. 
The  authority  which  they  gave  him  was  to  make 
contracts  on  their  behalf,  and,  when  he  made  a 
contract  for  his  own  purposes  and  not  in  their 
interests,  he  was  not  acting  in  the  exercise  of 
that  autbority  at  all,  although  he  professed  to  act 
as  their  agent  The  question  is,  when  one  person 
professes  to  act  as  agent  on  behalf  of  another, 
whether  he  is  acting  within  the  scope  of  his  autho- 
rity, and,  when  he  acts  for  his  own  purposes  only, 
he  is  not  acting  within  the  scope  of  bis  authority, 
and  does  not  bind  his  principal : 

Grant  v.  Norway,  10  C.  B.  665 ; 

Otorge  Whitechureh  Limited  v.  Cavanagh,  85  L.  T. 
Bep.  349;  (1902)  A.  C.  117; 

Britieh  Mutual  Banking  Company  v.  Charnwood 
Forett  Railway  Company,  57  L.  T.  Rep.  833; 
18Q.B.  Dir.  714; 

Houldtvortk  v.  City  of  Glasgow  Bank,  42  L.  T. 
K«p.  194;  5  App.Cas.  317; 

Coleman  v.  Riches,  16  C.  B.  104 ; 

Berwick  v.  EngUeh  Joint  Stock  Bank,  16  L.  T.  B«p. 
461 ;  L.  Bsp.  2  Ex.  259  ; 
Vol.  XC,  2336 .• 
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Salomons  v.  Pender,  12  L.  T.  Rop.  267  ;  3  H.  A  C. 

639; 

Story  on  Agwwy,  Mat.  138. 
The  two  cases  in  tbe  Privy  Council,  Bank  of 
Bengal  v.  Fagan  (ubi  sup.)  and  Bryant,  Pouri*, 
and  Bryant  v.  Quebec  Bank  {ubi  $up.)  related  to 
negotiable  instruments,  and  were  decided  upon 
tbe  rules  relating  to  the  position  of  a  bond  Jide 
bolder  for  value  of  a  negotiable  instrument.  The 
plaintiffs  ought  to  have  made  inquiry  as  to  the 
authority  of  Burnand  and  as  to  the  purpose  for 
which  this  guarantee  policy  was  being  given. 
Therefore  tbey  are  affected  with  notice  that 
Burnand  was  not  acting  bond  Jide  on  behalf  of 
his  principals. 

Scrutton,  K.C.  replied. 

Collins,  M.R.— This,  no  doubt,  is  a  very 
important  point,  but  when  we  have  had  the 
assistance  which  we  have  had  from  the 
learned  counsel  in  argument,  and  the  authorities 
cited  before  us  which  were  not  cited  before 
Bigham,  J.,  I  think  there  can  be  no  reasonable 
doubt  upon  the  matter,  and  that  we  should  gain 
nothing  by  taking  time  to  consider  our  judgment. 
The  action  in  this  case  is  brought  by  bankers, 
Messrs.  Hambro  and  Son,  who  arranged  with 
Messrs.  Gaze  to  accept  draft*  drawn  by  them  on 
the  terms  that  those  drafts  should  be  secured 
by  what  has  been  called  in  this  case  a  guarantee 
policy.  The  policy  in  question  was  given  on  the 
1st  Oct.  1902.  It  was  underwritten  bj  Mr.  Bur- 
nand, with  four  other  names,  which  have  been  called 
in  this  case  his  names,  these  gentlemen  having 
given  an  authority  in  very  wide  terms,  to  which  I 
will  refer  in  a  moment,  to  Mr.  Burnand  to  under- 
write risks  for  them  at  Lloyds.  The  policy  in 
question  is  the  last  of  a  series  which  began  as  far 
back  as  1900,  but  whioh  were  from  time  to 
time  renewed  until  tbe  1st  Oct.  1902,  which  is 
the  date  of  the  policy  sued  on.  It  is  in  these 
terms,  and  addressed  to  Messrs.  Hambro  and  Son, 
the  plaintiffs  :  "  In  consideration  of  your  accept- 
ing at  onr  request  tbe  drafts  of  Henry  Gaze  and 
Sons  (hereinafter  called  the  drawers)  to  such  an 
amount  as  yon  may  think  proper,  such  drafts  to 
be  drawn  and  accepted  within  one  year  from  the 
first  day  of  October,  one  thousand  nine  hundred 
and  two,  and  in  consideration  of  the  premium  of 
one  pound  per  cent,  paid  to  us  by  the  drawers  on 
the  execution  hereof  (the  receipt  whereof  we 
hereby  acknowledge),  we  the  underwriters  agree 
that,  if  the  drawers  do  not  at  or  before  maturity 
of  any  such  drafts  put  you  in  funds  to  meet 
the  Bam e,  we  will  within  thirty  days  of  receipt  of 
notice  from  you  of  such  default  on  the  part  of 
the  drawers  pay  to  you  in  cash  the  amount  of 
such  drafts,  and  will  further  indemnify  and  hold 
you  harmless  against  all  moneys,  loss,  costs, 
charges,  and  expenses,  which  you  may  have  to 
pay  or  to  which  you  may  be  put  by  reason  of 
your  having  accepted  such  drafts  or  by  reason 
of  any  claims  made  by  any  company  or  person 
in  respect  of  the  transactions  above  mentioned, 
provided  that  onr  liability  hereunder  shall  not 
exceed  the  amount  of  our  respective  subscrip- 
tions hereto,  with  interest  thereon  at  the  rate  of 
5  per  cent,  per  annum  from  tbe  time  of  payment 
being  demanded.  In  witness  whereof  we,  the 
assurers,  have  subscribed  our  names,  and  assured 
in  London  this  first  day  of  October,  one  thousand 
nine  hundred  and  two."    Then  followed  the 
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names  of  Burnand,  Draffen,  Read,  Mordan,  and 
Elwell.  the  last  four  of  whom  are  the  respondents 
in  this  case.  As  I  have  said,  that  was  the  last 
of  a  long  series  which  I  need  not  go  through ; 
they  are  all  connected,  and  they  were  all  given  as 
renewals  from  time  to  time  in  respect  of  the 
original  transaction  in  1900.  Now,  the  authority 
which  was  given  to  Mr.  Barn  and  by  Mr.  Bead, 
who  is  one  of  the  names — and  I  read  it  because  it 
is  the  one  which  has  been  most  referred  to,  but 
there  is  no  distinction  between  it  and  tho  other 
authorities,  although  there  are  verbal  differences 
— under  which  this  policy  was  underwritten  is  in 
these  terms.  I  will  only  read  the  material 
parts  of  it.  The  said  Burnand  "  shall  act  for  a 
period  of  three  years  certain,  commencing  as 
from  the  19th  day  of  August  1891  and  termi- 
nating on  the  31st  December  1894,  and  there- 
after  from  year  to  year,  subject  to  six  months' 
notice  in  writing  by  either  party,  such  notice  to 
terminate  on  the  31  et  Dec.  in  any  year,  as  the  agent 
of  the  said  Robert  Arthur  Read  for  the  purpose 
of  underwriting  policies  of  insurance  at  Lloyd's, 
and  carrying  on  the  ordinary  business  of  an 
underwriter  at  Lloyd's  (hereinafter  called  '  the 
business ')  in  the  name  and  on  behalf  of  the  said 
Robert  Arthur  Read,  in  accordance  with  the 
usual  custom  of  Lloyd's,  and  upon  the  terms 
and  conditions  hereinafter  contained."  And  then 
clause  2  :  The  said  Burnand  "  shall  during  the 
said  period  have  the  sole  management  of  the 
business,  and  all  risks  shall  be  taken  and  all 
loeaes,  averages,  and  returns  shall  be  settled  by 
him  in  the  name  and  on  the  account  of  the  said 
Robert  Arthur  Read,  and  the  risks  to  be  taken 
and  the  claims  to  be  settled  shall  be  left  to  the 
discretion  of  the  said  Percy  George  Calvert 
Burnand,  who  shall  devote  sufficient  time  and 
attention  to  the  business  for  the  proper  manage- 
ment and  transaction  of  the  business."  Now, 
there  is  no  doubt  that  the  indebtedness  of  Messrs. 
Gaze  became  very  large,  and  the  liabilities  under- 
taken in  the  aggregate  by  Burnand  on  their 
behalf  became  very  large  also,  I  think  amounting 
to  something  like  lOO.OOOi.  Ultimately  this  action 
was  brought  on  this  policy,  and  the  defendants 
set  up  in  answer  two  things.  They  say  that  the 
guarantee  does  not  apply  at  all,  in  the  first 
instance,  because  the  authority  is  limited  in  the 
terms  that  I  have  read  for  the  purpose  of  under- 
writing  policies  of  insurance  at  Lloyd's  and  carry- 
ing on  the  business  of  an  underwriter  at  Lloyd  a. 
That  is  their  first  point.  That  raises  a  question  of 
fact.  Secondly,  they  contend  that,  as  a  matter  of 
law,  having  regard  to  the  finding  and  inferences 
of  Bigbam,  J.  as  to  the  motives  which  prompted 
Mr.  Burnand  to  underwrite  these  policies,  and 
having  regard  to  bis  relations  with  Messrs.  Gaze, 
it  must  be  held  that  these  policies  were  under- 
written without  the  authority  of  the  respondents. 
Now,  I  will  deal  with  the  first  point,  which  is  a 
question  of  fact — namely,  whether  this  class  of 
policies  is  underwriting  of  policies  of  insurance  at 
Lloyd's,  or  carrying  on  the  ordinary  business  of 
an  underwriter  at  Lloyd's.  That  is  the  first  point. 
Now,  Bigbam,  J.  heard  a  great  many  witnesses 
and  had  the  opportunity  of  hearing  a  great  many 
more,  but  he  was  satisfied  with  the  overwhelming 
weight  of  evidence  of  those  he  had  heard,  and  he 
did  not  insist  upon,  in  fact  he  dismissed,  the 
assistance  of  a  large  number  of  other  witnesses 
who  were  there  prepared  to  give  evidence,  and  he. 


came  to  the  conclusion,  on  the  balance  of  evi- 
dence, having  heard  evidence  from  the  other 
side  also,  that  he  was  clearly  satisfied  that  this 
particular  class  of  business  was  within  the 
ordinary  business  of  an  underwriter  at  Lloyd's. 
Now,  it  had  to  be  admitted  by  the  respon- 
dents themselves  that  the  making  of  what  are 
called  solvency  policies  in  this  case  is  part  of 
the  ordinary  business  of  underwriters  at  Lloyd's. 
Solvency  policies  differ  from  these,  it  appears  to 
me,  and  in  fact  Mr.  Lush  so  put  it,  only  in  this 
respect.  The  solvency  policy  is  a  policy  whereby 
the  underwriter  undertakes  to  pay  on  the  insol- 
vency of  the  debtor.  The  insolvency  of  the 
debtor  is  the  event  which  creates  his  liability  to 
pay,  and  that  is  a  common  form  of  policy  at 
Lloyd's.  But  Mr.  Lush  contended  that,  though 
the  event  insured  against  is  insolvency,  and  that 
is  a  common  policy,  a  policy  where  the  event 
insured  against  is  not  the  insolvency  of  the 
debtor,  but  the  nonpayment  by  the  debtor, 
is  extraordinary ;  a  policy  against  insolvency 
being  ordinary,  a  policy  against  the  event 
of  a  particular  debtor  not  paying  a  par- 
ticular sum  at  the  time  is  extraordinary,  and 
therefore  entirely  outside  the  limits  of  this 
authority.  11  seems  to  me  that  this  was  a  ques- 
tion of  fact,  and  the  learned  judge  accepted 
what  seems  to  me  to  be  the  clear  preponderance 
of  evidence  in  favour  of  there  being  no  Buch  dis- 
tinction. Even  if  there  were  a  distinction,  there 
was  evidence  that  policies  of  this  kind  were 
entered  into  against  the  event  of  nonpayment  by 
a  particular  person  at  a  particular  date.  There- 
fore it  seems  to  me  that  Bigham,  J.,  fitting  as  a 
judge  of  fact,  was  abundantly  justified  in  coming 
to  the  conclusion  at  which  he  has  arrived,  and  in 
which  I  cordially  concur,  on  the  evidence,  that 
this  particular  class  of  insurance  was  properly,  or 
coula  be  properly  described  as  falling,  within  the 
ordinary  business  of  on  underwriter  at  Lloyd's. 
So  much  for  the  facts.  There  is  another  question 
of  fact  which  is  raised  with  respect  to  one  of  the 
respondents,  Mr.  Mordan.  I  do  not  propose  to 
deal  with  that  until  the  end  of  the  case,  so  I  will  deal 
with  the  case  broadly  as  covering  all  the  respon- 
dents, and  I  will  deal  with  any  exceptional  facts 
relating  to  Mr.  Mordan  afterwards.  I  now  come 
to  the  question  of  law,  which  is  that  which  has 
been  most  debated  before  us.  That  point  ia 
whether,  where  there  is  an  express  written  autho- 
rity given  to  an  agent  authorising  in  terms 
the  very  thing  which  that  agent  has  done,  it  is 
open  for  the  principal  to  say  that,  although  what 
the  agent  has  done  is  within  the  express  words 
of  hiB  authority,  yet  if,  on  inquiring  into  his 
state  of  mind  at  the  time  he  did  it,  the  principal 
finds  that  he  intended  to  misuse  his  opportunity, 
and,  acting  within  the  letter  of  the  authority,  to 
apply  the  power  to  purposes  which  the  principal 
would  not  have  sanctioned  had  he  known  it — that 
is,  to  apply  to  his  own  benefit  a  power  which  was 
conceded  to  him  to  be  exercised  for  the  benefit 
of  his  principal — that  therefore  the  principal  is 
free  from  liability,  however  much  the  person  the 
agent  has  dealt  with  may  have  been  misled  into 
thinking  he  had  the  principal's  authority ;  that  if . 
on  looking  into  the  agent's  authority,  the  prin- 
cipal comes  to  the  conclusion  that  the  agent  was 
influenced  by  improper  motives  in  doing  what  he 
did,  the  principal  stands  free  from  the  obligation 
which  might  seem  to  be  imposed  on  him  if  the 
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actual  words  are  looked  at  of  the  authority  which 
was  given,  and  within  which  unquestionably  the 
act  done  by  the  agent  cornea.  Now,  I  am  bound 
to  say  it  did  seem  to  me,  unenlightened  by  autho- 
rity, that  that  was  a  contention  which  could  not 
hold  water  in  any  court,  and  I  have  been  surprised 
to  find  that  at  one  time  it  was  thought  to  be  a 
possible  answer  in  one  of  the  American  courts.  I 
can  therefore,  although  at  first  I  did  not  under- 
stand it,  perfectly  well  now  understand  how 
Bigham,  J.  came  to  take  the  other  view.  I  should 
naturally  give  the  greatest  weight  to  any  opinion 
formed  by  Bigham,  J.,  particularly  on  a  commer- 
cial question  such  as  this  is.  But  I  begin  now  to 
•ee  how  it  was  that  the  learned  judge  was  led 
to  adopt  the  opinion  which  he  did  adopt,  becauso 
it  does  seem  that  an  authority  from  one  of  the 
courts  in  America  was  cited  to  him  where  there 
had  l>een  a  difference  of  opinion  between  certain 
judges  upon  this  very  question.  One  judge  had 
adopted  the  view  that,  although  the  authority  in 
term b  authorised  the  work  done,  it  was  compe- 
tent to  look  into  the  authority  of  the  agent  and  see 
whether  he  was  misusing  it  or  not,  and  if  he 
was,  and  was  going  to  misapply  the  proceeds 
which  he  derived  from  the  exercise  of  the 
authority  for  his  own  benefit,  the  matter  might 
be  looked  into,  and  it  might  be  said  that  this 
was  not  an  act  by  which  the  principal  could  be 
bound.  One  judge  took  that  view ;  two  others 
did  not  agree  with  it.  Bigham,  J.,  examining  the 
reasons  given,  thought  the  reasons  of  the  dissent- 
ing judge,  the  judge  who  was  in  the  minority,  the 
stronger  of  the  two.  No  doubt  in  that  case,  1 
think,  there  were  grounds  for  saying  that,  read 
in  a  certain  way,  the  authority  was  limited  so  as 
not  to  cover  the  particular  thing  done.  How  far 
that  was  the  real  basis  of  the  decision,  I  do  not 
stop  to  inquire;  at  all  events,  Bigham,  J.,  not 
being  apprised — certainly  not  fully  apprised — of 
the  condition  of  the  American  authorities,  came 
to  the  conclusion  that  that  was  the  proper  view. 
Since  the  case  in  which  the  judgment  was  given 
on  which  Bigham,  J.  relied,  the  matter  has  been 
mooted  several  times  again  in  America,  and 
ultimately  the  American  courts  have  come  out 
with  a  perfectly  clear  and  authoritative  judgment, 
adopting  the  principle,  which  I  should  certainly 
have  thought  was  the  true  principle — namely, 
that  where  the  written  authority  expressly  covers 
the  actual  thing  done,  one  cannot  inquire  into  the 
motives  that  actuated  the  agent  when  he  acted. 
It  seems  to  me  that  it  would  be  quite  impossible 
for  the  business  of  a  mercantile  community 
to  be  carried  on  if  one  were  obliged  to 
go  behind  the  actual  authority  of  the  agent 
in  each  case  and  endeavour  to  subject  his 
mind  to  a  process  of  scrutiny,  and  try  to 
ascertain  whether  bis  motives,  when  fully  under- 
stood, did  or  did  not  invoke  an  application 
of  an  authority  given  him  for  the  benefit  of  the 

Srincipal  to  purposes  of  his  own  private  use. 
[owever  it  does  not  stand  there  on  principle, 
because,  since  this  case  was  argued  before 
Bigham,  J.,  the  learned  counsel  for  the  appel- 
lants have  had  an  opportunity  of  searching  the 
authorities  more  fully,  with  the  result  that  they 
have  found  this  long  concatenation  of  American 
authorities  which  have  ultimately  come  out,  us  I 
have  said,  clearly  in  favour  of  their  view.  Not 
»nly  have  they  found  that,  but  they  have  found 
that  it  was  both  anticipated  and  finally  adopted 
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in  England.  It  was  anticipated  in  a  very  remark- 
able passage,  which  puts  with  very  great  clearness, 
it  seems  to  me,  the  exact  and  the  true  view  of 
this  mutter,  by  Lord  Brougham  in  a  judgment 
given  in  the  Privy  Council  as  far  back  as  1849,  in 
the  case  of  Bank  of  Bengal?.  Fagan  (7  Moo.  P.  C. 
til,  74).    He  says  this:  "But  it  is  said  that  the 
power  was  given  to  do  the  acts  in  question  on  the 
donor's  behalf.  Tbia  is  really  only  saying  that  what 
the  agent  is  to  do,  he  is  to  do  as  representing  the 
principal,  as  doing  it  on  behalf  of,  or  in  the  place 
and  in  the  right  of,  the  principal.   But  it  is 
further  said  that,  even  if  the  expression  be  read 
as  only  amounting  to  this,  the  indorsement  is  to 
be  only  made  for  the  benefit  of  the  principal,  and 
not  for  the  purposes  of  the  agent."   That  is  pre- 
cisely the  argument  that  has  been  put  so  forcibly 
before  us  by  Mr.  Lush  to-day.    "  We  do  not  see 
how  this  very  materially  affects  the  case,  for  it 
only  refers  to  the  use  to  be  made  of  the  funds 
obtained  from  the  indorsement,  not  to  the  power ; 
it  relates  to  the  purpose  of  the  execution,  not 
to  the  limits  of  the  power  itself ;  and,  though 
the  indorsee's  title   must   depend   upon  tie 
authority  of  the  indorsee,  it  cannot  be  made 
to  depend  upon  the  purposes  for  which  the  in- 
doner  performs  his  act  under  the  power."  That 
by  anticipation  deals  with  the  very  point  which 
was  the  one  salient  point  of  the  judgment 
of  Bigham,  J.  and  of  the  argument  before  us 
to-day.    Now,  it  does  not  stand  there  alone, 
because — and  none  of  these  cases  were  cited  to 
Bigham,  J. — in  the  year  1893  there  is  a  decision 
of  the  Privy  Council  (Bryant,  Pouns,  and  Bryant 
v.  Quebec  Bank,  68  L.  T.  Rep.  546  ;  (1893)  A.  C. 
710).   I  will  first  read  a  passage  from  the  judg- 
ment, and  then  refer  to  the  facte  which  bear  upon 
it :  "In  the  discussion  at  the  Bar  it  was  conceded 
by  the  learned  counsel  for  the  appellant  that  the 
banks  were  bond  fide  holders  for  value ;  and  the 
argument,  as  in  the  previous  case,  was  substan- 
tially confined  to  the  question  of  Da  vies*  authority. 
The  authority  of  Davies,  as  the  agent  and  attorney 
of  the  company,  was  derived  from  the  power  of 
attorney  of  the  25th  Nov.  1885,  which  has  been 
fully  stated  already.   That  instrument  in  terms 
authorises   the   attorney  to   indorse   bills  of 
exchange  " — that  is  the  authority  in  this  case. 
"  Their  Lordships  agree  with  Andrews,  J.  that  the 
fact  that  Davies  abused  his  authority  and  betrayed 
his  trust  cannot  affect  borui  fide  holders  for  value 
of  negotiable  instruments  indorsed  by  him  appa- 
rently in  accordance  with  his  authority.   The  law 
appears  to  their  Lordships  to  be  very  well  stilted 
in  the  Court  of  Appeal  of  the  State  of  New  York, 
in  President,  &c,  of  the  Westfuld  Bank  v.  Cornen 
(ubi  sup.),  cited  by  Andrews,  J.  in  his  judgment 
in  another  case  brought  by  the  Quebec  Bank 
against  the  company.    The  passage  referred  to  is 
as  follows  :  '  Whenever  the  very  act  of  the  agent 
is  authorised  by  the  terms  of  the  power — that  is, 
whenever  by  comparing  the  act  done  by  the  agent 
with  the  words  of  the  power,  the  act  is  in  itself 
warranted  by  the  terms  used — Buch  act  is  binding 
on  the  constituent,  as  to  all  persons  dealing  in 
good  faith  with  the  agent ;  such  persons  are  not 
bound  to  inquire  into  facts  aliunde.  The  apparent 
authority  is  the  real  authority.'  "   Now  that,  as 
has  been  pointed  out  by  Mr.  Scrutton,  though 
cited  and  adopted  in  the  last  decision  of  the  Court 
of  Appeal  in  New  York,  is  taken  from  the  lan- 
guage used  by  the  majority  in  the  first  case  cited 
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by  Bigham,  J.  So  that  after  this  long  aeries  of 
cases  in  which  the  matter  has  been  discussed, 
that  was  the  final  riew  of  the  court  in  America, 
and  that  is  the  view  which  has  been  taken  by  the 
Privy  Council  at  home.  Mr.  Loah  says  that  he 
accepts  the  authority  of  that  case  at  once,  bnt 
that  it  is  the  case  of  a  negotiable  instrument,  and 
of  bond  fide  holders  for  value,  and  therefore  it  is 
not  in  point.  But  when  Ronier,  L.J.  came  to 
criticise  that  argument,  he  pointed  out  that  by 
the  statement  in  the  case  it  appears  that  the 
agent,  who  indorsed,  indorsed  per  pro— that  is,  on 
the  face  of  the  bill  he  showed  and  vouched  the 
fact  that  he  was  an  agent  acting  only  within  the 
limits  of  the  specified  authority.  Therefore,  every- 
one who  took  that  bill  took  it  with  full  notice  of 
the  limited  rights  of  the  person  who  gave  it,  and 
therefore  it  is  not  ad  rem  at  all  to  say  it  is  a 
question  of  a  negotiable  instrument.  The  measure 
of  the  rights  of  the  person  who  takes  is 
measured  by  the  rights  of  the  agent.  Therefore 
we  have  a  clear  decision  that  the  secret  purposes 
of  the  agent,  in  misapplying  for  his  own  uses 
the  authority  which  covers  tne  act  done,  does 
not  affect  its  validity  against  the  principal.  It 
see  in  b  to  me,  therefore,  that  the  law  is  clearly 
established  both  on  principle  and  on  authority, 
and  that  the  main  ground  of  the  judgment  of 
Bigham,  J.  fails.  I  should  say  that  Mr.  Lush 
urged  certain  specific  points  in  support  of  the 
same  view.  I  regard  those  points  as  roally 
going  to  emphasise  the  fact  that  in  point 
of  fact  what  Burnand  did  he  muBt  be  taken 
to  have  done  for  his  own  benefit,  and  not  for 
the  benefit  of  the  principal,  and  I  am  assum- 
ing he  has  established  that  in  dealing  with  the 
law  of  the  case.  I  am  therefore  not  bound  to  go 
into  the  particular  points  which  Mr.  Lush  urged 
as  showing  that  Burnand  could  not  have  been 
bond  fide,  particularly  the  point  about  the 
premiums.  On  the  face  of  this  policy  it  appears 
to  be  perfectly  correct.  The  plaintiffs  were  not 
called  upon  to  inquire  into  what  was  done  about 
the  premiums.  They  were  not  the  persons  to 
pay  the  premium,  and,  on  the  face  of  the  policy, 
it  appears  in  the  ordinary  way  that  the  premium 
has  been  dealt  with.  For  all  I  know,  it  was  dealt 
with.  It  was  suggested  that  by  some  arrange- 
ment between  Gaze,  who  had  to  pay  it,  and 
Burnand,  who  acted  as  broker  in  the  matter,  the 
premium  had  been  set  off.  It  may  be,  I  do  not 
know ;  but  in  any  view  it  does  not  in  the  slightest 
degree  in  my  judgment  affect  the  right  of  the 
plaintiffs  to  put  in  suit  this  instrument,  made 
with  the  authority  of  the  defendants,  against 
them.  That  disposes  of  the  case  on  its  broad 
aspects,  but  it  is  said  by  Mr.  Mordan's  counsel 
that  he  Btands  upon  a  separate  footing,  because 
it  is  asserted  for  him  that  after  the  original 
policy  in  1900,  of  which  the  present  one  now  sued 
upon  ia  only  a  renewal,  he  revoked  his  autho- 
rity before  the  date  at  which  the  policy  now  sued 
upon  was  executed— that  is,  before  the  1  st  Oct. 
1902.  That,  again,  is  a  question  of  fact,  and  I  find 
no  support  in  the  judgment  of  Bigham,  J.  for 
any  such  view.  It  seems  to  me  that  if  Bigham,  J. 
had  accepted  that  view  of  the  case,  he  would  most 
certainly  have  referred  to  it  in  his  judgment.  He 
does  not  do  anything  of  the  sort;  in  fact,  he 
treats  Mr.  Mordan  exactly  on  the  same  footing 
as  all  the  other  defendants  ;  and  when  I  come 
to  examine  the  evidence  which  it  is  suggested 
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proves  revocation  by  Mr.  Mordan,  in  my  judg- 
ment it  does  not  support  it.  He  has  to  admit 
that  all  be  did  was  in  1901.  He  does  appear  to 
have  had  his  attention  called  to  the  fact,  and  it 
would  be  material  on  another  view,  that  this  class 
of  insurance  was  going  on,  that  Mr.  Burnand  had 
been  underwriting  in  his  name  this  very  par- 
ticular class  of  insurance,  and  he  also  became 
aware  that  losses  had  to  be  paid  upon  it,  and  he 
said  that  he  did  not  approve  of  that  class  of 
business,  and  thought  that  it  ought  not  to  be 
pursued ;  that  he  spoke  to  Burnand,  who  agreed 
with  his  views  and  expressed  his  intention  of  not 
going  on  with  it,  and  went  so  far,  Mr.  Mordan 
says,  that  he  sought  to  revoke  his  authority.  How- 
ever, he  admits  that  at  the  end  of  1901  he  changed 
his  mind,  and,  having  taken  an  assurance  from 
Mr.  Burnand — I  am  perhaps  putting  it  too  high 
when  I  say  an  assurance — an  intention  expressed 
by  Mr.  Burnand  of  not  embarking  in  that  class  of 
thing  further,  he  withdrew  his  withdrawal  and 
renunciation  of  authority,  and  left  the  document 
of  authority  with  Mr.  Burnand.  So  that  in  point 
of  fact,  after  that  change  of  mind  on  the  part  of 
Mr.  Mordan,  things  remained  as  they  were  before 
— namely,  be  had  given  the  authority  to  Burnand, 
and  he  had  not  countermanded  it.  Then  he 
follows  that  up  by  giving  a  formal  letter  with- 
drawing his  authority  on  six  months'  notice, 
according  to  the  terms  of  the  original  bargain, 
and  that  six  months'  notice  would  not  expire 
until  the  end  of  1902.  But,  in  the  meantime, 
and  while  the  power  was  unwithdrawn,  this  policy 
was  made.  But  it  does  not  stand  there,  because 
he  had  to  admit  on  cross-examination  that, 
notwithstanding  that  he  was  contending  he 
had  effectually  revoked  his  authority,  he  found 
his  name  had  been  used  in  underwriting  a 
similar  policy  for  another  banker,  and  he  found 
that  involved  a  liability  on  him,  and  he  had  never 
repudiated  his  obligation,  and  he  could  not 
explain  why  he  had  not  done  it.  It  seems  to  me 
that  Bigham,  J.  must  have  arrived  at  the  con- 
clusion that  he  could  not  place  any  confidence  in 
thiB  gentleman's  assertion  that  he  had  withdrawn 
the  authority;  .he  does  not  distinguish  bis  case 
from  that  of  the  other  defendants;  and  in  my 
judgment  on  the  evidence  he  has  not  shown,  and  I 
think  the  onus  is  on  him  of  showing,  that,  having 
given  the  authority,  he  had  revoked  it.  Therefore  it 
seems  to  me  he  stands  in  the  same  position  as 
the  other  defendants.  This  appeal  must  be 
allowed. 

Homer,  L.J.— I  am  of  the  same  opinion.  The 
first  questions  we  have  to  consider  are  as  to 
matters  of  fact.  On  the  questions  of  fact  I  come 
to  the  same  conclusion  as  that  arrived  at  by 
Bigham,  J.  First,  with  regard  to  the  written 
agreements  which  conferred  authority  on  Mr. 
Burnand  to  underwrite  on  behalf  of  his  co- 
defendants.  Now,  it  must  be  remembered  in  the 
first  instance,  in  construing  those  documents, 
that  they  are  entered  into  by  men  of  business, 
who  must  be  presumed  to  know  the  practice  of 
carrying  on  business  at  Lloyd's.  They  are  com- 
mercial documents  entered  into  by  commercial 
men  and  ought  to  be  construed  accordingly,  and 
when  I  look  at  the  evidence  in  this  case,  taken 
as  a  whole,  as  to  what,  at  the  date  when  these 
agreements  were  entered  into,  was  the  practice  of 
underwriters  at  Lloyd's,  and  when  I  look  in  par 
cular  at  the  result  of  the  cross-examination  of 
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Mr.  Sydney  Bolton  and  the  other  expert  wit- 
nesses called  on  behalf  of  the  defendants,  I  can 
only  aay,  without  going  through  the  evidence  in 
detail,  that  I  am  satisfied  that  it  was  within 
the  authority  conferred  by  his  co-defendants 
on  Mr.  Burnand  that  he  should  have  power  to 
underwrite  such  policies  of  guarantee  aa  wo  have 
to  consider  in  the  case  now  before  us.   I  will  now 
aay  a  word  or  two  in  regard  to  the  special  case 
sought  to  be  made  by  Mr.  Mordan  as  distin- 
guishing his  case  from  that  of  his  co-defendants. 
HiB  case  is  that  the  written  authority  had  been 
revoked  by  him,  at  any  rate  before  the  document 
which  4  is  sued,  on  in  the  present  case  was  under- 
written.  Now,  in  the  first  plaoe,  I  am  bound  to 
say  that  when  I  look  at  Mr.  Mordan's  evidence 
as  a  whole,  it  is  not,  on  the  point  I  am  now  con- 
sidering, satisfactory  to  me,  considering  what  he 
had  to  prove  to  sustain  his  contention  that  the 
written  authority  bad  been  revoked;  but  I  will 
for  this  purpose  accept  his  own  statement  as 
given  in  evidence,  and  see  what  it  amounts  to. 
He  says  that  be  gave  a  verbal  notice  to  Mr. 
Burnand  purporting  to  revoke  the  written  autho- 
rity at  a  future  period,  which,  at  the  time  of  the 
interview  I  am  now  considering,  had  not  expired. 
Then  he  has  a  conversation  with  Mr.  Burnand  as 
to  what  Mr.  Burnand  contemplated  doing  in  the 
future,  and  Mr.  Burnand  said :  "  That  as  the 
marine  business  was  profitable  and  he  intended 
to  do  no  more  guarantee  business,  it  would  be 
worth  my  while  to  continue."   Mr.  Mordan  then 
withdrew  his  verbal  notice.     What  does  that 
mean  P    It  means  that  he  did  not  revoke  the 
written  authority.     It  means  that  he  left  the 
written  authority  unrevoked  on  the  statement  of 
Burnand  that  he  did  not  intend  to  underwrite 
any  future  policies  of  guarantee.   He  says  that 
he  relied  upon  that  intention  as  expressed  by  Mr. 
Burnand ;  but,  even  if  that  be  admitted,  he  left 
the  authority,  though  he  may  have  expected  it 
would  not  be  acted  on,  so  far  as  concerns  policies  of 
guarantee  at  any  rate,  without  his  being  informed 
by  Mr.  Burnand  of  Mr.  Burnand's  change  of  inten- 
tion; but,  as  a  matter  of  law,  the  written  autho- 
rity remained  unrevoked,  and  on  the  evidence  as  a 
whole  of  Mr.  Mordan  I  unhesitatingly  come  to 
the  conclusion  that  be  has  not  established  that 
he  revoked  that  written  authority.    That  reduces 
the  case  before  us  to  a  question  of  law.    Now,  let 
me  first  say  a  few  words  on  that  question  as  a 
of  principle.   Here  is  an  authority  given 
"writers  to  an  agent  to  underwrite  for 
ritten  authority  expressly  stating  what 
are  the  powers  conferred  upon  the  agent   If  the 
agent  acts  within  the  scope  of  the  written  autho- 
rity and  underwrites,  it  appears  tome  on  principle 
that,  so  far  as  concerns  persons  taking  in  good 
faith  for  valuable  consideration  policies  under- 
written by  the  agent  by  virtue  of  that  written 
authority,  those  policies  are  binding  on  the  prin- 
cipals who  had  given  the  authority  to  the  agent, 
and  that  the  principals  cannot  escape  merely 
because  the  agent  may  have  abused  his  autho- 
rity or  betrayed  his  trust.   Consider  what  would 
have  happened  if  the  plaintiffs  in  this  case,  who 
accepted  the  policies  of  guarantee,  had  not  relied 
merely  on  the  representation  that  Mr.  Burnand 
made  to  them  when  he  purported  to  sign  on 
behalf  of  the  four  co-defendants.   The  utmost, 
it  appears  to  me,  that   the  plaintiffs  need 
have   done  as  between  them   and  the  prin- 


cipals of  the  agent  would  have  been  to  ask 
the  agent  for  the  production  of  the  written 
authority  he  had.     Had  they  done  that  in 
the  present  case,  they  would  have  seen  these 
written  authorities.   It  appears  to  me  that,  if 
they  had  done  that,  it  would  have  been  hopeless 
for  the  principals  of  the  agent  afterwards  to  say 
that  they  were  not  bound  by  the  written  authority 
so  inspected  in  a  case  where  the  agent  acted, 
so  far  as  they  were  concerned,  in  bad  faith,  he 
acting  within  the  scope  of  the  written  autho- 
rity.  That  appears  to  me  on  principle  to  be  so 
clear  that  I  shall  not  further  pause  to  consider 
the  point.   Does  it  make  any  difference  that  as  a 
matter  of  fact  in  the  present  case  the  plaintiffs 
did  not  inspect  the  written  authority?   In  my 
opinion  it  does  not,  and  for  these  reasons.  By 
not  inquiring  for  those  documents  they  run,  no 
doubt,  a  certain  risk ;  but  let  me  see  what  that 
risk  is.   The  agent  comes  forward  to  them  and 
represents  that  he  has  authority.   He  does  that 
because  he  signs  on  behalf  of  the  co-insurers. 
Now,  if  they  do  not  ask  for  the  authority,  what 
are  they  relying  upon  when  they  avoid  asking  to 
see,  or  do  not  ask  to  see,  the  written  authority  ? 
They  rely — and  that  is  the  risk  only  that  thoy 
take  upon  themselves — on  his  representation  that, 
if  called  upon,  Be  had  that  authority  and  can 
establish  it.   How  can  they  then  be  held  not 
entitled  to  hold  the  principals  liable  on  theso 
policies  when  it  turns  out  that,  to  the  extent  to 
which  they  trusted  the  agent,  they  were  justified 
in  trusting  him  ;  that,  to  the  extent  to  which 
he  made  a   representation  to  them  as  to  his 
authority,  he   was  justified  in   making  that 
representation  P   The  plaintiffs  are  to  my  mind 
in  the  same  position,  and  in  no  worse  position, 
as  if  they  had  asked  to  see  the  written  authority 
and  these  written  authorities  had  been  pro- 
duced to  them.    It  may  be  suggested  that  if  Mr. 
Burnand  in  this  case  must  be  treated  as  having 
been  guilty  of  fraud  or  misconduct,  he  might 
equally  have  been  guilty  of  representing  that 
he  had  authority,  even  if  there  was  no  written 
authority.    But  that  is  entirely  fallacious.  I 
should  say  there  are  few  things  that  a  man  would 
more  shrink  from  than  writing  other  men's  names 
down  to  documents  such  as  these  without  autho- 
rity, and  for  the  very  good  reason  that  in  writing 
such  names,  if  he  did  so  without  authority,  to 
say  the  least  of  it,  he  would  run  very  great  risk 
of  being  charged  with  forgery.   A  man  might 
well  shrink  from  that,  even  though  he  might  not 
shrink  from  fraud  or  misconduct,  and  in  the 
present  case  can  anyone  doubt,  who  knows  the 
facts,  that  why  Mr.  Burnand  did  sign  the  docu- 
ments in  question  here — namely,  the  policies  of 
guarantee — was  because  he  had  at  his  oaok,  and 
he  relied  upon,  the  written  authorities  given  him 
by  his  co-defendants  P  It  appears  to  me,  therefore, 
on  these  grounds,  that  on  principle  the  point 
of  law  ought  to  be  decided  in  favour  of  the 
appellants.     On    the   authorities,  after  what 
the  Master  of  the  Rolls  has  said,  I  desire 
to  say  but  a  very  few  words.    With  regard 
to  the  cases  which  were  cited  and  relied  upon  on 
behalf  of  the  respondents  concerning  the  rela- 
tions of  master  and  servant,  they  appear  to  me 
to  be  wholly  beside  the  case  we  have  to  decide, 
and  for  this  short  reason.   The  question  in  those 
cases  is  simply  as  to  what  is  the  implied  authority 
conferred  on  a  servant  by  his  master.   That  has 
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nothing  to  do  with  a  case  like  the  present,  where 
the  authority  U  conferred  on  the  agent  by  his 
principal  expressly  in  writing;  and,  farther,  1 
agree  with  the  Master  of  the  Rolls,  for  the 
reasons  he  has  pointed  out,  that  this  precise 
point  has  really  been  decided  in  the  English 
courts,  if  not  before  at  any  rate  by  that  case  in 
the  Privy  Council  of  Bryant,  Potoia,  and  Bryant 
v.  Quebec  Bank  (tup.)  to  which  he  has  referred.  It 
appears  to  me  therefore,  both  on  principle  and 
authority,  that  the  point  of  law  decided  by 
Bigham,  J.  ought  to  be  decided  adversely  to  his 
view,  and  that  the  appeal  ought  to  succeed.  Let 
me  add  in  conclusion  that,  of  course,  although 
the  document  relied  upon  by  the  plaintiffs — the 
policy  of  guarantee — was  within  the  Bcope  of  the 
authority  of  the  agent,  if  the  plaintiffs  had  taken 
the  policy  with  knowledge  of  the  fraud  of  the 
agent,  they  would  not  be  entitled  to  bold  the 
policies  as  against  the  persons  defrauded.  To 
my  mind  the  respondents  here  utterly  fail  to 
establish  any  such  case.  All  that  they  can  say 
was  known  to  the  plaintiffs  with  regard  to  the 
peculiar  position  of  Mr.  Burn  and  was  that  he 
was,  at  the  time  the  document  sued  on  in  this 
case  was  executed,  a  director  of  Gaze's,  who  were 
so  much  concerned  in  the  transaction.  But  did 
that  affect  them  with  notice  that  Mr.  Burnand 
was  therefore  in  a  position  which  rendered  it 
impossible  for  him  to  act  as  agent  in  signing 
these  policies  on  behalf  of  his  principals  ?  I 
should  certainly  think  not.  It  certainly  cannot 
be  said,  to  my  mind,  on  the  evidence  that  there 
was  anything  in  the  nature  of  knowledge  on  the 
part  of  the  plaintiffs,  direct  or  indirect,  of  any 
misconduct  on  Mr.  Burnand's  part,  nor  that 
they  were,  as  it  is  said  on  behalf  of  the  respon- 
dents, in  any  way  put  on  further  inquiry  in 
reference  to  the  transactions  in  question.  There- 
fore  any  attempted  answer,  as  against  the 
point  of  law,  on  behalf  of  the  respondents  fails. 
Therefore  I  am  also  of  opinion  with  the 
Master  of  the  RoUb  that  thiB  appeal  ought  to 


Mathbw,  L.J.— I  am  of  the  same  opinion. 
The  very  full  judgments  which  have  been  delivered 
relieve  me  of  the  necessity  of  doing  more  than 
expressing  briefly  my  reasons  for  concurring  in 
the  judgments  which  have  been  given.  Now, 
the  first  important  question  is  a  question  of  fact, 
whether  or  not  this  policy  is  one  that  in  the 
ordinary  course  of  business  would  be  obtainable 
and  would  be  effected  at  Lloyd's.  In  my  opinion 
it  is  hardly  too  much  to  Bay  that  the  whole  of  the 
evidence  on  the  part  of  the  plaintiffs  and  defen- 
dants pointed  one  way — to  the  conclusion  at 
which  the  learned  judge  arrived,  that  this  policy 
was  one  which  could  be  readily  obtained  at 
Lloyd's,  and  which  in  the  ordinary  course  of 
business  would  be  effected  merely  upon  con- 
sideration of  the  amount  of  premium  by  under- 
writers  at  Lloyd's.  Attention  was  callod  on  the 
part  of  the  plaintiffs  to  the  fact,  which  was 
admitted  on  the  part  of  the  defendants,  that 
a  great  change  had  taken  place  in  the  way 
business  was  carried  on  at  Lloyd's,  and  that 
now  there  was  a  vast  variety  of  subjects 
of  insurance.  Indeed,  I  think  Mr.  Lush  was 
prepared  to  admit  that  anything  might  be 
insured  except  the  risk  in  question.  He  stoutly 
contended  that  the  risk  in  question  was  not  within 
the  ordinary  scope  of  the  business  of  an  under- 


writer at  Lloyd's.  Attention  was  called  to  the 
fact  that  solvency  policies  were  well  known  at 
Lloyd's,  and  certainly  they  appear  to  be  policies 
of  the  same  character  a*  the  one  in  question. 
Further,  this  very  form  of  policy  bad  been  in  use 
at  Lloyd's  from  the  year  1&0.  All  that  had  to  be 
admitted.  It  was  said  on  the  part  of  the  plain- 
tiffs that  the  evidence  tbey  offered  was  complete 
and  perfectly  satisfactory  to  show  that  a  policy 
like  this  could  be  got  to-morrow  at  Lloyd's,  and 
that  there  would  be  no  difficulty  in  inducing  any 
underwriter,  on  his  being  properly  remunerated, 
to  take  the  risk  on  himself.  Now,  what  was  the 
evidence  offered  on  the  part  of  the  defendants — 
evidence  which  was  elicited  in  an  exceedingly 
dexterous  manner  ?  The  ground  taken  by  the 
defendants  was  difficult  to  occupy,  but  at  any 
rate  it  was  occupied  for  a  very  considerable  time 
with  an  appearance  of  plausibility.  The  witnesses 
who  were  called,  who  were  brokers  of  great 
experience,  had  their  attention  called  to  this  par- 
ticular policy  on  which  this  action  was  brought. 
They  were  asked  if  they  were  familiar  with  that 
form.  They  said  that  they  were  not;  and  they 
went  further  and  said  they  had  never  seen  that 
form.  ThiB  was  the  evidence  offered  to  show 
that  no  such  insurance  could  be  obtained  at 
Lloyd's.  It  carried  the  defendants  a  very  little 
way  indeed,  because  it  was  quite  possible  these 
experienced  brokers  may  not  have  seen  a  policy 
in  this  form.  The  market  was  described  as  a 
limited  one,  and  they  might  call  any  number  of 
underwriters  to  show  they  had  not  seen  this 
form  of  policy,  without  proving  that  no  such 
policy  would  be  effected  at  Lloyd's.  It  carried 
them  a  very  little  way  indeed.  Then  it  was  said 
that  the  fact  that  this  form  of  policy  is  not 
generally  known  by  brokers  shows  that  it  is 
exceptional  in  principle  as  well  as  in  form ;  but 
the  witnesses  called  for  the  defendant*  had  to 
admit  that  the  solvency  policy  was  all  well  enough, 
but  said  that  this  policy  was  a  different  thing. 
How  different  ?  They  were  pressed  a  good  deal 
in  crosB-examination,  and  one  could  see  how 
every  moment  the  grasp  of  the  witnesses  on  the 
position  in  which  the  defendants  wished  to  place 
them  was  loosened,  and  many  of  them  readily 
drifted  into  an  admission  that  they  could  not 
see  any  reason  whatever  why,  if  a  solvency  policy 
could  be  obtained,  the  policy  in  question  snould 
not  also  be  obtainable  at  Lloyd's.  What  was  the 
difference  in  principle  P  In  the  one  case,  in  the 
case  of  a  solvency  policy,  there  is  an  insurance 
against  a  default,  due  to  the  bankruptcy  or  in- 
solvency of  the  debtor.  In  the  other  case  there 
is  an  insurance  against  a  default  on  the  part  of 
the  debtor  in  finding  a  sum  of  money  at  a  par- 
ticular date.  In  principle,  to  my  mind,  there  is 
not  the  slightest  difference  between  the  two  case* ; 
and  the  learned  judge,  having  heard  a  great  deal 
of  the  evidence  offered  for  the  defendants,  saw 
in  the  end  how  hopeless  the  contention  was,  and 
intimated  his  opinion,  without  hearing  any  further 
evidence,  that  be  came  to  a  conclusion  upon  this 
question  of  fact  against  the  contention  of  the 
defendants.  I  should,  perhapB,  advert  to  the 
argument  of  Mr.  Lush,  that  this  was  not  in- 
surance at  all ;  that  this  particular  contract  was 
not  a  contract  of  insurance,  but  of  suretyship  ; 
that  it  was  a  promise  to  answer  the  debt  of 
another,  but  was  not  insurance.  Unfortunately 
he  was  committed  to  the  admission  that  the 
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solvency  policy  was  a  policy  of  insurance,  and,  if 
so,  what  was  the  use  of  saying  that  this  was  only 
a  policy  to  back  a  bill,  and  therefore  ought  not 
to  be  treated  as  an  insurance.  Passing  from 
that  point,  I  come  to  the  point  of  law,  and 
really  I  hare  nothing  to  add  to  what  has 
been  said  by  the  Master  of  the  Rolls  and 
Homer.  L.J.  upon  that  point.  This  I  would 
repeat,  that  to  my  mind  it  would  be  fatal  to 
the  transaction  of  mercantile  business  if  there 
were  to  be  put  upon  a  person  dealing  with  a 
broker  an  inquiry  into  the  motives  with  which  the 
broker  was  entering  into  the  contract.  Those 
who  employ  brokers  in  the  city  of  London,  those 
wbo  employ  persons  in  the  position  of  Mr.  Burnand 
at  the  time  when  bis  authority  was  given  to  him, 
would  know  perfectly  well  that  he  would  state  to 
those  with  whom  be  was  dealing  that  he  had  the 
authority  to  write  a  certain  number  of  lines. 
Those  who  instructed  him  would  know  well  that 
his  word  would  be  acted  on,  and  that,  upon  his 
statement  to  Messrs.  Hambro  that  he  had  the 
authority  to  represent  those  lines,  they  would  not 
put  searching  inquiries  to  him  and  require  him  to 
produce  the  documents.  There  the  documents 
were  if  they  were  called  for.  and  on  an  inquiry  the 
position  is  the  same  as  against  the  defendants  as 
if  Messrs.  Hambro  had  asked  for  the  documents 
that  tbey  might  inspect  them  and  had  then  seen 
what  the  authority  was.  Burnand  having  that 
authority,  is  it  to  be  suggested  that  Messrs. 
Hambro  were  to  enter  on  an  inquiry  as  to  what 
motives  the  broker  had  in  carrying  the  transaction 
through  as  he  had  done  in  this  case  P  How  could 
the  inquiry  be  madeP  Any  inquiry  even  an- 
proaching  that  would  be  regarded  as  an  insult, 
and  would  be  fatal  to  the  transaction  of  business. 
No  reasonable  man  would  say  that  the  plaintiffs 
were  not  bound  to  give  credit  to  the  statements 
of  Burnand.  but  that  they  must  first  insist  on 
seeing  the  documents  and  then  enter  into  an 
inquiry  as  to  bis  relations  with  Gaze  and  Co.,  and 
as  to  the  possibility  of  his  having  some  personal 
interest  and  therefore  some  indirect  motive  in  the 
insurance  being  effected.  There  is  no  authority 
for  saying  any  such  inquiry  has  ever  been 
required  amongst  English  underwriters  and 
English  brokers.  I  can  see  at  the  same  time  how 
Higharn,  J.  was  misled.  There  was  a  mass  of 
authority  on  the  subject  in  the  early  days  of  legal 
study  in  the  United  States,  and  for  a  time  there 
appears  to  have  been  some  error  of  judgment 
amongst  the  courts  there;  but  they  ultimately 
cleared  themselves  of  the  suggestion  that  the 
motives  of  the  broker  could  ever  be  looked  into. 
It  is  enough  for  us  to  say  that  the  English  law 
has  established  abundant  authority  that  business 
may  be  carried  on,  in  the  future  as  in  the  past, 
with  brokers  with  proper  authority,  without  any 
inquiry  as  to  the  motives  with  which  the  par- 
ticular contract  was  entered  into.  The  passages 
which  have  been  read  by  my  Lord  from  the  judg- 
ment of  Lord  Brougham  in  Bank  of  Bunged  v. 
Fagan  (sup.),  the  passage  read  from  Story,  seat.  73, 
and  the  case  in  the  Privy  Council  of  Bryant, 
Powie,  and  Bryant  v.  Quebec  Bank  (tup.),  all 
appear  to  me  to  establish  the  law  on  the  subject, 
and  we  do  not  need  the  very  weighty  authority 
which  has  been  based  upon  it  to  show  there  is  I 
no  such  doctrine  as  the  doctrine  we  are  asked 
for  the  first  time  to  lay  down  in  this  case.  I 
agree,  therefore,  with  the  judgments  which  have  1 
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been  pronounced,  and  that  the  appeal  must  be 
allowed  and  cross-appeal  dismissed. 

Appeal  allowed.    Cross-appeal  dismiesed. 

Solicitors  for  the  appellants,  Parker,  Oarrett, 
Holman,  and  Howden. 

Solicitors  for  the  respondents,  Ward,  Bowie, 
and  Co  ;  Church,  Rendell,  and  Co.,  for  /.  B.  Clarke 
and  Co.,  Birmingham;  Merriman,  Pike,  and 
Merriman  ;  R.  A.  Read,  jun. 


April  U  and  '26. 

(Before  Collins,  M.R..  Rombr  and 
Mathkw,  L.JJ.) 

Owens  v.  P.  and  A.  Campbell  Limited,  (a) 

APPEAL  UNDER  THE  WORKMEN'8  COMPENSATION 
ACT,  1897. 

Employer  and  workman— Injury  by  accident— 
Compensation— Employment— On,  in,  or  about 
a  wharf — Fireman  on  steamer  moored  to  wharf 
—  Workmen's  Compensation  Act  1897  (60*61 
Vict.  c.  37),  s.  7. 

A  passenger  steamer  was  made  fast  to  a  landing 
pontoon  outside  a  dock,  and  gangways  were  out 
connecting  the  vessel  with  the  pontoon  in  order 
to  enable  passengers  to  go  on  board.  A  seaman 
employed  as  a  fireman  on  the  steamer  was 
injured  by  an  explosion  while  he  was  attending 
to  the  boilers. 

Held  (allowing  the  appeal,  Mathew,  L.J.  dis- 
senting), that  the  workman  was  not  employed  on, 
in,  or  about  the  wharf,  inasmuch  as  his  employ, 
ment  had  no  connection  with  the  purposes  for 
which  the  wharf  was  being  used  by  his 
employers,  and  that  therefore  he  teas  not  entitled 
to  compensation  under  the  Workmen's  Compen- 
sation Act  1897. 

Appeal  of  the  defendants  from  the  award  of 
the  County  Court  jndge  at  Cardiff,  in  proceedings 
for  compensation  under  the  Workmen  s  Compen- 
sation Act  1897. 

The  plaintiff  alleged  he  was  injured  by  accident 
arising  out  of  and  in  the  course  of  his  employment 
by  the  defendants,  and  he  claimed  compensation 
under  the  Workmen's  Compensation  Act  1897. 

The  plaintiff  was  a  fireman  employed  on  the 
Cambria,  a  steamer  belonging  to  the  defendants. 
He  was  a  seaman  on  the  ship's  articles,  and  was 
engaged  on  his  duties  as  a  fireman  when  a  boiler 
burst  and  he  was  injured. 

The  Cambria  was  a  passenger  steamer,  which 
made  trips  to  Ilfracombe  and  other  places  from 
Cardiff. 

The  Cambria  came  into  Cardiff  on  the  evening 
of  20th  Aug.  1903,  and  was  made  fast  to  the 
landing  pontoon,  which  is  at  the  head  of  the 
Cardiff  Drain,  and  outside  the  entrance  to  the 
docks.  The  pontoon  is  a  wooden  landing  stage, 
which  rises  and  falls  with  the  tide,  by  means  of 
which  the  passengers  embark  on  and  land  from 
vpssels. 

The  Cambria  remained  afloat  from  the  time 
that  she  came  in  until  about  8.30  p.m.,  when  she 
was  left  dry  on  the  mud.  She  was  made  fast  to 
the  pontoon  by  ropes,  and  she  continued  to  be 
made  fast  by  the  same  fastenings  until  she  left 
the  pontoon. 

<«)  B«i>ort«tl  hy  j.  O.  Wlujaim,  E*^.,  Btrrt*t«r-*t-L*w. 


Owens  v.  P.  and  A.  Campbell  Limited. 
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The  engine  fires  in  the  vessel  were  left  in  all 
night,  and  the  plaintiff,  early  on  the  morning  of 
the  accident,  went  on  board  the  vessel  to  perform 
his  usual  duties  as  a  fireman. 

The  vessel  was  afloat  about  1.30  a.m.  on  the 
morning  of  the  day  of  the  accident,  and  was 
timed  to  leave  Cardiff  for  Ilfracombe  at  8.15  a.m. 

At  8.17  a.m.,  whilst  the  plaintiff  was  attending 
to  the  boilers,  a  tube  in  one  of  tbe  boilers  burst, 
and  he  was  severely  scalded  on  the  face  and  arms. 

The  gangways  from  the  vessel  to  the  pontoon 
had  been  out — that  is,  connecting  the  pontoon 
with  the  vessel— for  some  time  before  the  accident 
happened,  and  at  that  time  practically  all  the 
passengers  were  on  board  the  vessel. 

The  main  and  auxiliary  engines  of  the  vessel 
had  been  worked  before  the  accident  happened. 

The  passengers  on  board  the  vessel  were,  after 
the  accident,  transferred  to  the  steamer  Raveni- 
wood,  which  left  Cardiff  about  8.30  a.m. 

The  accident  happened  whilst  the  Cambria  was 
moored  to  the  pontoon  for  the  embarkation  of 
passengers. 

The  County  Court  judge  held,  upon  the  authority 
of  Griffin  v.  Houlder  Line  (90  L.  T.  Rep.  142 ; 
(1904)  1  K.  B.  510),  that  the  plaintiff  was  employed 
in  an  employment  within  the  Act,  and  he  made 
an  award  in  his  favour. 

The  defendants  appealed. 

J.  A.  Simon  for  the  appellants. — The  learned 
County  Court  judge  was  wrong  in  holding  that 
this  case  came  within  the  Act.  The  vessel  upon 
which  the  plaintiff  was  employed  was  not  at  the 
time  of  the  accident  a  "factory"  within  the 
meaning  of  the  Act.  If  the  pontoon  was  a 
"  wharf  "  and  therefore  a  "  factory  "  within  the 
meaning  of  the  Act,  yet  the  vessel  was  not  within 
that  factory,  and  the  plaintiff  was  not  employed 
on,  in,  or  about  that  factory : 

Griffin  v.  Houlder  Line  Limited,  90  L.  T.  Rep.  142 ; 
(1904)  1  K.  B.  510. 

The  plaintiff  was  not  employed  upon  any  work 
connec  ted  with  tbe  business  of  the  wharf  or  the 
purposes  for  which  his  employers  were  occupying 
the  wharf.  There  was  no  connection  between 
the  work  upon  which  he  was  employed  and  the 
business  of  the  wharf ;  and  therefore  he  was  not 
employed  on,  in,  or  about  the  wharf  : 

Powell  v.  Brown,  79   L.  T.  Bsp.  631;  (1899) 
1  Q.  B.  157  ; 

Rains  v.  Jobton,  85  L.  T.  Bep.  141 :  (1901)  A.  C.  404. 

H.  Oatehouee  (with  him  Albert  Partone)  for  the 
respondent. — The  County  Court  judge  rightly 
held  that  the  plaintiff  was  entitled  to  compensa- 
tion under  the  Act.  The  defendants  had  the  nm 
of  the  wharf  and  were  the  occupiers  thereof 
within  the  meaning  of  the  Act,  and  were  there- 
fore "  undertakers.  The  wharf  was  occupied  by 
the  vessel  upon  which  tbe  plaintiff  was  employed, 
and  he  was  therefore  employed  on,  in,  or  about 
the  factory  " ;  that  is,  the  wharf : 

Merrill  v.  Wileon,  8ont,  and  Co.,  83  L.  T.  Bsp. 
490 ;  (1901)  1  K.  B.  35. 

The  fact  that  he  was  a  seaman  employed  upon  a 
ship  does  not  prevent  him  from  being  entitled  to 
compensation  under  the  Act : 

Origin  v.  Houlder  Line  Limited,  90  L.  T.  Bsp.  142  ; 
(1904)  1  K.  B.  510. 

/.  A.  Simon  replied. 

Cur.  adv.  vult. 


April  26. — Collins,  M.R. — This  is  an  appeal 
from  the  decision  of  the  County  Court  judge  at 
Cardiff,  who  held  that  the  workman  was  entitled 
to  compensation  under  the  Workmen's  Compen- 
sation Act  1897.  The  applicant  was  a  workman 
who  was  employed  as  a  fireman  on  a  passenger 
nteamer  which  made  daily  tripe  from  Cardiff  to 
Ilfracombe  and  other  places.  Upon  tbe  occasion 
in  question  tbe  vessel  had  been  lying  during  the 
night  at  a  wharf,  which  was  outside  the  docks  at 
Cardiff,  and  was  due  to  start  on  the  following 
morning  at  8.15  from  Cardiff  with  passengers.  As 
stated  in  the  judge's  notes,  the  plaintiff  was  a 
seaman  on  the  ship's  articles  and  engaged  on  his 
duties  as  a  seaman  at  the  time  of  the  accident. 
What  tbe  plaintiff  was  doing  at  the  time  of  tbe 
accident  is  also  stated  in  the  notes  :  "  The  engine 
fires  in  the  vessel  were  left  in  all  night,  and  the 
applicant  early  on  the  morning  of  the  accident 
went  on  board  the  vessel  to  perform  his  usual 
duties  as  a  fireman.  The  vessel  was  afloat  about 
1.30  a.m.  on  the  morning  of  the  day  of  the  acci- 
dent, and  was  timed  to  leave  Cardiff  for  Ilfra- 
combe at  8.15  a.m.  At  8.17  a.m.,  whilst  the 
applicant  was  attending  to  the  boilers,  a  tube  in 
one  of  the  boilers  burst,  and  he  was  severely 
scalded  on  the  face  and  arms."  The  man,  there- 
fore, had  signed  on  as  a  seaman  and  was  employed 
as  a  seaman  at  the  time  of  the  accident,  and  the 
accident  arose  out  of  his  employment  while  be 
was  attending  to  the  boilers.  It  was  oontended 
on  behalf  of  the  employers  before  the  County 
Court  Judge  that  they  were  not  liable  to  pay 
compensation  under  the  Act,  as  prima  facxe  a 
seaman  employed  in  a  ship  was  not  within  the 
Act,  because  a  ship  was  not  a  factory,  and  the 
owners  were  not  the  undertakers  in  respect 
thereof.  Tbe  County  Court  judge  held  that  a 
recent  decision  of  the  Court  of  Appeal  settled  the 
question.  In  Griffin  v.  Houlder  Line  (90  L.  T. 
Rep.  142;  (1904)  I  K.  B.  510)  the  ship  was  in  a 
dock,  and  a  seaman  was  employed  in  cleaning  out 
a  hold  for  the  reception  of  cargo  when  he  met 
with  an  accident.  This  court  there  held  that,  as 
the  ship  was  in  a  dock,  and  as  the  dock  was  a 
factory,  the  principle  of  Raine  v.  Jobton  and  Co. 
(85  L.  T.  Rep.  141 ;  (1901)  A.  0.  404)  applied,  and 
that  the  seaman  was  at  the  time  of  the  accident 
employed  in  a  factory,  and  therefore,  notwith- 
standing that  he  was  a  seaman,  he  came  within 
the  Act.  The  fact  that  he  was  a  seaman  did  not 
exclude  Wb  rights  under  the  Act,  the  ship  being 
in  a  dock  and  therefore  in  a  factory.  There  was 
no  doubt  in  that  case  of  the  physical  fact  that  the 
ship  was  in  a  dock,  and  that  the  dock  was  a 
factory.  Tbe  question  is  whether  that  decision 
governs  tbe  present  case.  In  the  present  case 
neither  the  ship  nor  the  man  was  in  a  dock.  No 
doubt  the  ship  was  lying  alongside  and  using  a 
wharf,  and  at  the  time  of  the  accident  it  had  not 
completely  ceased  to  use  the  wharf;  and  the 
wharf  was  a  factory  within  tbe  Act.  So  far  as 
tbe  employeis  were  using  the  wharf  for  tbe  pur- 
poses for  which  a  wharf  was  designed  for  use  they 
were  "  undertakers  "  in  respect  thereof  within  the 
meaning  of  the  Act,  having  the  actual  use  or 
occupation  thereof.  How  far  does  that  entitle 
the  applicant  to  relief  under  the  AotP  That 
depends  upon  sect.  7  of  the  Workmen's  Com- 
pensation Act  1897.  That  section  provides  that 
"  this  Act  shall  apply  only  to  employment  by  the 
undertakers  as  hereinafter  defined  on  or  in  or 
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about  a  factory."  A  wharf  is  for  this  purpose  a 
factory.  Therefore  the  workman  has  to  show 
that  he  was  employed  I >y  the  undertakera  on  in  or 
about  a  wharf.  That  seems  to  me  to  be  the  only 
material  question  in  this  case.  Upon  the  facts 
here,  could  it  be  said  that  this  fireman,  in  dis- 
charging his  ordinary  duties  as  a  fireman,  was 
employed  on  or  in  or  about  a  factory?  Clearly 
he  was  not  employed  on  or  in  a  factory.  Was  he 
employed  about  a  factory  P  Thia  court  has  fre- 
quently laid  it  down,  and  it  is  well  settled,  that 
the  word  "  about*"  as  use  in  sect.  7,  has  in  it  the 
meaning  of  physical  proximity.  This  workman 
was  certainly  employed  near  the  factory.  It 
also  involves  the  idea  of  employment  upon 
the  business  of  the  factory.  If  and  so  far 
as  the  workman  wa?  employed  in  relation 
to  the  purposes  for  which  the  employers  had 
the  use  of  the  wharf  he  could  be  uaid  to  be 
employed  by  the  undertakers  about  the  wharf. 
But  in  dealing  with  these  cases  it  must  not  be 
forgotten  that  one  is  dealing  with  what  may  be 
called  constructive  factories,  and  it  is  necessary 
to  keep  clearly  before  one's  mind  the  nature  of 
the  factory  in  respect  of  which  the  employers  were 
the  undertakers  and  the  purposes  for  which  that 
factory  was  used,  and  to  see  whether  the  work- 
man was  employed  about  that  factory.  The  mere 
fact  that  a  man  was  employed  by  the  occupier  of  a 
factory  in  juxtaposition  to  the  factory  would  not 
constitute  employment  "on,  in,  or  about"  a  factory 
within  the  meaning  of  sect.  7.  Take  a  simple  illus- 
tration. The  occupier  of  a  factory  is  being  driven 
home  from  the  factory  by  his  coachman,  and  at  a 
distance  of,  say,  fifty  yards  from  the  factory  the 
coachman  meets  with  an  accident.  The  coach- 
man would  be,  no  doubt,  employed  by  the  occu- 
pier of  the  factory,  and  therefore  by  the  under- 
taker, and  at  the  time  of  the  accident  would  be 
employed  near  the  factory ;  but  he  would  not  be 
employed  on  or  in  or  about  the  factory  within  the 
meaning  of  sect.  7,  because  his  employment  did 
not  concern  the  factory  at  all.  It  was  a  mere 
accident  that  he  was  injured  near  the  factory. 
No  doubt  some  cases  come  near  the  line,  but  a 
line,  however  fine,  must  exist,  and  a  case  must 
lie  on  one  side  or  other  of  the  line.  The  injured 
man  in  the  present  case  was  a  seaman  engaged  at 
the  time  of  the  accident  in  discharging  his  ordi- 
nary duties  in  attending  to  the  boilers  of  the  ship ; 
he  was  employed  physically  near  the  factory,  but 
his  work  had  no  connection  with  the  purposes  for 
which  the  wharf  was  occupied.  The  County 
Court  judge  held  that  the  case  came  within  the 
decision  in  Oriffin  v.  Houlder  Line  (ubi  tup.),  and 
that  the  Act  applied.  Upon  the  facts  here  the  ship 
was  clearly  not  in  a  dock,  and,  in  my  opinion,  the 
employment  was  not  on  or  in  or  about  a  wharf. 
The  case,  therefore,  does  not  come  within  the 
Act,  and  the  appeal  must  be  allowed 

Rombb,  L*J.  road  tho  following  judgment: — 
I  am  of  the  same  opinion.  It  is  admitted  that 
the  binding  stage  is  a  "  factory/'  within  the  Act. 
But  by  the  steamer  being  moored  alongside  and 
using  the  stage  for  the  purposos  of  passengers 
and  goods  being  taken  into  and  from  the  ship,  it 
did  not  become  part  of  the  wharf,  or  become 
itself  as  a  whole  a  "  factory."  Nor,  in  my  opinion, 
did  every  man  upon  and  employed  in  the  service 
of  the  ship  become  by  the  circumstances  above 
referred  to  at  onue  and  of  necessity  employed  on, 
in,  or  about  a  factory.  No  doubt  a  man  ordi- 
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narily  employed  in  the  ship  may,  by  the  particular 
work  he  has  to  do  while  the  ship  is  moored,  be 
employed  on,  in,  or  about  the  landing  stage,  and 
so  come  within  the  Act.  But  whether  he  is  bo 
employed  mast  depend  on  the  special  circum- 
stances of  his  employment.  I  can  only  say  that 
in  the  circumstances  of  the  present  cose,  which 
the  Master  of  the  Rolls  has  st-ated  and  are  not  in 
dispute,  I  come  to  the  conclusion  that  the  man 
was  not  employed  on,  in,  or  about  the  landing 
stage,  and  ho  is  not  within  the  Act  I  gather 
that  the  point  on  which  we  are  deciding  this  case 
was  not  sufficiently  brought  to  the  attention  of 
the  learned  County  Court  judge,  but  the  point  is 
open  to  the  appellants,  and  1  think,  therefore, 
that  the  appeal  succeeds. 

Math  is  w,  L.J.  read  the  following  judgment:— 
I  regret  to  be  unable  to  agree  with  tho  opinion) 
of  the  Master  of  the  Rolls  and  Romer,  L.J., 
but  it  seems  to  me  that  the  grounds  upon 
which  we  are  asked  to  allow  the  appeal 
are  less  satisfactory  than  the  reasons  for  its 
dismissal.  If  the  accident  bad  occurred  while 
the  applicant  was  employed  on  a  vessel  moored 
to  a  wharf  in  a  dock,  he  would  be  entitled  to 
the  protection  of  the  Workmen's  Compensation 
Act  1897,  for  the  dock  would  be  a  factory  within 
the  meaning  of  the  Workmen's  Compensation 
Act  1897  and  the  Factory  and  Workshop  Act  1901, 
and  the  applicant  in  the  course  of  his  employ- 
ment would  be  "  on  or  in  or  about"  the  factory  : 
(see  Itaine  v.  Jobton  and  Co.,  8.1  L.  T.  Rep.  141  ; 
(1901)  A.  C.  401,  and  Griffin  v.  Iloulder  Line 
Limited,  90  L.  T.  Rep.  142;  (1904)  1  K.  B.f.lO.) 
But,  because  the  Cambria  was  moored  to  a  wharf 
outside  a  dock,  it  was  argued  that  the  employ- 
ment of  the  workman  was  one  to  which  the  Act 
did  not  apply.  The  wharf,  it  was  agreed, 
was  a  factory,  but  it  was  said  that,  though 
be  might  be  protected  while  passing  near  to 
and  over  the  wharf  to  the  steamer,  he  lost  the 
benefit  of  the  Act  when  be  reached  the  deck  of 
the  steamer.  From  that  time,  it  was  argued,  he 
could  not  be  said  to  be  working  in  or  on  the 
wharf,  and  was  therefore  outsido  tho  Act.  It 
would  follow  that  a  workman  going  to  the  ship 
by  the  only  approach  to  the  wharf  to  do  some 
necessary  repairs  and  sustaining  an  injury  when 
close  to  the  wharf  on  the  shore  side  would  have 
no  claim  for  compensation.  It  appears  from  the 
evidence  that  the  applicant's  employers  bad,  for 
the  purposes  of  their  business  as  owners  of  the 
Cambria,  the  actual  use  and  occupation  of  the 
wharf  within  the  meaning  of  tile  Aot  of  1901, 
sect.  104.  The  vessel  made  daily  trips  from 
Cardiff  to  places  on  the  neighbouring  coast  and 
back.  On  arriving  at  Cardiff  she  was  brought 
under  steam  to  the  wharf  and  placed  in  her 
berth.  She  was  fastened  by  ropes  to  the  wharf, 
and  remained  fastened  until  her  next  voyage. 
Passengers  coming  on  board  and  leaving  passed 
over  the  wharf.  Early  in  the  morning  of  the 
accident  the  applicant  come  on  board  to  attend  to 
his  ordinary  duties  as  fireman.  Steam  was  got 
up  and  the  main  and  auxiliary  engines  were 
worked.  At  8.17  the  passengers  were  all  on 
board  and  the  steamer  was  on  the  point  of  depar- 
ture. The  applicant  was  standing  by  the  boilers 
when  a  tube  burst  and  he  was  badly  scalded.  In 
my  view  the  evidence  shows  that  the  appellants 
could  not  have  made  the  wharf  available  for 
their  business  without  the  assibtanoe  of  such  a 
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workman  as  the  applicant.  He  was  on  the 
steamer  for  a  purpose  directly  connected  with 
their  use  of  the  wharf,  and  I  have  come  to  the 
conclusion  that  in  the  course  of  his  employment 
he  whs  at  the  time  of  the  accident  "  about "  the 
wharf  within  the  meaning  of  sect.  7  of  the  Act 
of  18H7.  If,  as  was  assumed  upon  the  argument 
of  this  point,  the  employment  of  the  fireman  was 
one  to  which  the  Act  applied,  the  general  inten- 
tion of  tlio  Legislature  must  be  admitted  to  be 
that  there  should  be  a  right  to  compensation. 
The  language  of  sect.  7  seems  to  me  to  permit 
effect  to  be  given  to  the  intention  in  the  case  of 
the  applicant.  I  find  nothing  in  the  Act  to  sng- 
gest  that  the  Legislature  meant  to  distinguish 
between  the  rights  of  workmen  of  the  same  class 
or  to  show  that  while  workman  A  was  within 
the  Act,  workman  B,  under  similar,  if  not  the 
same,  circumstances,  was  intended  to  be  left  un- 
protected. I  therefore  come  to  the  conclusion 
that  the  appeal  on  this  point  fails. 

Appeal  allowed. 

Solicitors  for  the  appellants,  Sleadman,  Van 
Praagh,  and  (laylor,  for  W.  H  Brown,  Bristol. 

Solicitors  for  the  respondent.  Smith.  Rundell 
and  Dods,  for  Meyrick  and  Davie;  Cardiff. 


HIGH  COURT  OF  JUSTICE. 

CHANCERY  DIVISION. 
June  9  ami  10. 
(Before  Kkkewicu,  J.) 
Edmundson  v.  Kknder.  (a) 
Solicitor — Covenant  in  articlet  of  clerkship  not 
to  practise  within    certain   radius — Breach — 
Work  usually  done  by  solicitors. 

The  defendant  had  bound  himself  to  a  solicitor 
practising  at  M.  by  articles  for  a  term,  and 
covenanted  that  lie  would  not  at  any  time  do 
any  work  or  act  for  or  on  behalf  of  any  persons 
usually  done  by  solicitors  within  a  radius  of 
fifteen  miles  froniM.  without  written  permission. 
The  defendant  took  proceedings  to  obUiin  probate 
of  tlie  will  of  a  person  within  the  prohibited 
radius,  and  corresponded  from  H.  with  a 
witness  within  the  prohibited  radius  wiUi  a  view 
to  obtaining  his  evidence  in  order  to  enable 
probate  to  be  obtained.  He  signed  the  pnvcipe 
directing  a  plaint  note  to  be  issued  for  a  County 
Court  summons  at  a  court  in  the  prohibited 
area  on  behalf  of  a  plaintiff  residing  therein, 
and  conducted  the  proceeding*  until  receipt  of 
tlie  amount  paid  into  court.  He  prepared  the 
will  of  a  testatrix  residing  within  the  area 
on  instructions  received  outside  the  area,  and 
received  a  small  fee  therefor,  but  was  present 
when  she  executed  it  within  the  area  ;  and, 
lastly,  he  advertised  in  a  paper  circulating 
within  but  published  outside  the  area  a  farm  for 
letting  within  the  prohibited  district. 

Held,  in  an  action  to  restrain  the  defendant  from 
practising  within  the  prohibited  limit,  that  tlie 
covenant  might  be  broken  although  the  defendant 
or  his  clerks  did  not  go  professionally  within 
such  limit.  That  therefore  the  proceedings  in 
connection  with  the  collection  of  the  debt  through 
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the  County  Court  infringed  Vie  covenant.  Also 
the  acts  done  in  relation  to  the  execution  of  the 
will,  which  must  be  held  to  have  been  done  by 
defendant  in  his  character  of  a  solicitor,  con- 
stituted a  breach  of  such  covenant,  but  that 
those  as  to  advertising  the  farm  did  not  break  it. 
Qwcre,  as  to  applying  for  the  proof  of  evidence 
infringing  the  covenant. 

By  articles  of  agreement  dated  in  1803,  and  made 
between  the  plaintiff,  Charles  Francis  Peter 
Edmundaon,  a  solicitor,  of  the  one  part  and  the 
defendant,  John  William  Render,  of  the  o'her 
part,  the  defendant  bound  himself  as  articled 
clerk  with  plaintiff  in  the  profession  of  a  solicitor 
for  three  year*.  The  agreement  contained  the 
following  proviso  and  covenant : 

Provided  always  and  tha  said  John  W.  Itender  doth 
hereby  for  himself,  his  heirs,  executors,  sad  adminis- 
trators, covenant,  promise,  and  agree  to  and  with 
the  said  Charles  F.  P.  Edmundaon,  his  executors, 
administrator!),  and  aligns,  that  he  the  laid  John  W. 
Kendcr  gball  not  at  any  time  hereafter,  either  on  bis 
own  behalf  or  as  a  clerk  or  partner,  or  otherwise  on 
bo  half  of  any  other  person  or  persons  who  practiee,  or 
who  may  practise  or  carry  on,  the  bnaioets  or  profession 
of  a  solicitor,  do  any  work  or  set  for  or  on  behalf  of  any 
person  or  persons  nasally  done  by  solicitors  within  a 
rsdiu*  of  fifteen  miles  from  Manhara  Msrket  Cross 
without  the  written  permission  of  the  taid  Charles  F. 
1*.  KJmnndsoD.  or  of  the  said  firm,  or  the  successor  or 
snooessors  of  the  said  firm.  And  the  said  John  W. 
Render  will,  in  case  of  any  infringement  of  this  cove- 
nant on  bis  part,  submit  to  an  injunction  and  abide  by 
the  decision  of  any  court  of  law  or  equity  as  to  damsge* 
and  costs. 

The  plaintiff  is  and  was  at  tlie  time  of  the 
execution  of  the  articles  a  member  of  the  firm  of 
Edmundson  and  Gowland.  solicitors,  practising 
at  Masbam  and  other  places. 

The  defendant  served  the  plaintiff  as  clerk  until 
the  .'list  Aug.  1899,  was  admitted  a  solicitor  in 
Aug.  1901,  and  thereupon  commenced  practising, 
opening  an  office  at  Harrogate,  a  short  distance 
outside  the  prohibited  area  under  the  covenant. 
He  resided  nt  a  place  about  a  mile  and  a  half  from 
Mimham  Market  Cross. 

The  plaintiff  asserted  that  the  defendant  had 
committed  divers  breaches  of  the  covenant  in  bis 
articles  of  clerkship,  and  set  out  particulars  of 
four  of  such  breaches  in  par.  4  of  bis  statement  of 
claim.  As  to  these  alleged  breaches,  the  evidence 
was  as  follows  : — 

In  Oct.  1901  the  defendant  was  given  instruc- 
tions to  obtain  probate  of  the  will  of  James  Raine 
Metcalfe,  deceased,  late  of  Swinton,  near  Masbam, 
within  the  prohibited  radius.  He  corresponded 
with  a  witness  within  that  radios,  and  asked  him, 
to  send  to  Harrogate  a  proof  of  his  evidence, 
which  the  witness  ultimately  declined  to  do. 

Defendant  was  instructed  by  one  Jackson,  of 
Fearby,  to  sue  a  person  named  Wilkinson,  of 
Fearby  Cross,  near  Masbam,  for  a  debt  in  the 
County  Court  at  Ripon.  Fearby,  Fearby  Cross,  and 
Hipon  are  within  fifteen  miles  of  Manliam  Market 
Cross.  Defendant  signed  the  praecipe  upon  which 
the  registrar  entered  the  plaint,  the  particulars, 
and  notices  to  admit  and  produce,  at  his  office 
at  Harrogate.  He  described  himself  as  the  solici- 
tor for  the  plaintiff,  and  stated  he  wonld  accept 
service  of  all  proceedings  on  his  behalf.  He 
served  notice  to  admit  and  produce,  and  signed 
a  receipt,  which  be  sent  to  the  registrar,  for  the 
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amount  paid  into  court  in  satisfaction  of  the 
cause  of  action. 

On  the  21st  May  1903  he  sent  a  telegram  to  the 
defendant  in  the  County  Court  action,  which  he 
handed  in  at  Masham,  stating  that  the  plaintiff 
in  that  action  accepted  the  amount  paid  in. 
Defendant  had  not  seen  the  plaintiff  in  that 
action  at  Mashani  in  the  matter. 

In  1902  and  1903  he  acted  as  solicitor  for  one 
Susannah  Topham,  of  Pateley  Bridge,  within  the 
prohibited  radios. 

Plaintiff  had  made  a  codicil  to  the  will  of 
S 11  Hannah  Topham.  Subsequently  he  found  that 
defendant  had  been  instructed  to  remake  the  will 
and  codicil,  and  had  gone  to  Pateley  Bridge  in 
order  to  get  it  executed.  It  was  admitted  that 
the  whole  will,  including  the  date  and  attestation 
clause,  were  in  tlte  defendant's  handwriting. 

He  was  also  present  at  the  execution  of  the 
will  on  the  5th  Sept.  1902.  He  stated  that  written 
instructions  for  the  preparation  of  the  will  were 
given  to  him  at  Harrogate. 

He  was  in  .September  staying  with  a  mutual 
friend,  who  asked  him  to  go  and  see  her  sign  ber 
will,  laying  defendant  need  not  make  a  business 
matter  of  it.  He  declined,  but  eventually  went  to 
her  bouse,  and  the  will  was  executed  in  his 
presence,  but  he  did  not  witness  the  testatrix's 
Hi^nature.  A  charge  of  10*.  lid.  had  been  pre- 
viously paid  to  defendant. 

In  April  and  May  1903  defendant  caused 
advertisements  to  be  inserted  in  a  newspaper 
published  at  Harrogate  offering  to  let  a  farm 
within  the  prohibited  area,  stating  that  applica- 
tion might  be  made  to  him  at  Harrogate.  The 
newspaper  circulates  within  the  prohibited 
district. 

The  plaintiff  brought  this  notion  claiming  an 
injunction  restraining  the  defendant  from  doing 
work  as  a  solicitor  in  breach  of  his  covenant,  and 
also  asking  for  damages. 

Stewart-Smith,  K.C.  and  F.  H.  Maugltam,  for 
the  plaintiff,  stated  the  above  facts. — The  defen- 
dant claims  the  right  to  do  what  he  has  done.  He 
Bajs  he  is  within  his  right  in  doing  professional 
work  within  the  district  provided  he  does  not  go 
within  it.  The  issuing  the  plaint  at  the  Ripon 
County  Court  was  a  breach  of  the  covenant : 

May  v.  O'Xtill,  4t  L.  J.  CC0,  Cb. 
There  is  no  such  thing  as  being  a  solicitor  of  a 
particular  County  Court.  The  solicitor  must  sign 
the  particulars  before  he  demands  his  fee,  and 
whether  he  enters  the  plaint  by  post  or  by  clerk 
the  effect  is  the  same.  Defendant  on  the  par- 
ticulars describes  himself  as  the  plaintiffs 
solicitor : 

County  Court  Boles  1903,  Order  VI.,  r.  9. 
He  selected  the  Post  Office  as  his  agent  for  entering 
the  plaint  at  Ripon  within  the  prohibited  area, 
but  it  was  none  the  less  his  act,  which  also  applies 
to  the  notice  to  admit.  As  the  plaintiff's  solicitor 
on  the  21st  May  1903  he  signed  the  receipt  for  the 
amount  paid  into  court.  The  writing  to  the  wit- 
nesses as  to  the  Metcalfe  probate  to  come  to  him 
from  Masham  to  Harrogate  was  an  evasion  of 
the  covenant.  It  makes  no  difference  whether 
defendant  goes  there  himself  or  invites  a  witness 
within  the  prohibited  area  to  send  him  a  proof. 
[Kkkbwich.  J.  expressed  the  view  that  the  extent 
of  the  prohibited  radius  could  not  be  considered 
unreasonable.]   If  the  defendant's  contention  that 


while  he  remains  in  his  office  at  Harrogate  he 
cannot  infringe  the  covenant  is  correct,  he  mighv 
issue  Countv  Court  summonses  against  undefended 
debtors  and  collect  debt*  within  the  prohibited 
area.  Defendant  was  the  solicitor  on  the  record. 
With  regard  to  Miss  Topham's  will,  he  forwarded 
the  ordinary  form  of  directions  as  to  its  execution. 

P.  Ogden  Lawrence,  K.C.  and  Owen  Thompson 
for  the  defendant. — Mr.  Render  has  done  no  work 
usually  done  by  solicitors  within  the  prohibited 
radius.  He  does  not  claim  the  right  to  appear  in 
the  County  Court  Before  he  can  do  that  he  m  ust 
sign  the  roll  : 

County  Court  Rales  1903,  Order  LIV.,  r.  7. 

Plaints  may  be  entered  by  letter : 

Order  V.,  r.  12. 
The  work  was  done  at  defendant's  office  outside 
the  prohibited  radius,  nor  have  his  clerks  or  agents 
served  any  documents  within  it. 

Kekewich,  J. — In  dealing  with  the  questions 
in  this  case  I  am  dealing  with  pure  questions  of 
law.  No  question  of  conduct  arises,  and  I  have 
endeavoured  with  some  if  not  with  quite  a  full 
measure  of  success  to  exclude  from  discussion  in 
the  case  any  question  of  that  kind.  1  take  it 
that  Mr.  Render  has  honestly  endeavoured  to 
observe  the  covenant  into  which  he  has  entered, 
and  by  which  he  is  bound ;  and  if,  unfortunately, 
he  has  transgressed  the  covenant,  there  is  not  the 
least  ground  for  finding  fault  with  him  as  having 
been  guilty  of  intentional  miscondact.  Mr. 
Render  has,  in  my  judgment,  committed  an 
error.  He  has  made  a  mistake,  not  only  in  doing 
that  which  is  wrong,  which  has  led  to  the 
present  dispute,  bat  also  he  has  made  the  mistake, 
which  is  a  very  serious  one,  of  advising  himself  on 
a  difficult  question.  I  conclude  that  what  he  has 
done  v/as  based  on  a  desire  to  keep  within  the 
limits  of  this  covenant,  but  he  has  construed  it 
erroneously.  He  wished  to  fulfil  his  obligations 
under  it,  but  ho  has  construed  them  erroneously. 
The  cases  in  which  ho  is  said  to  have  broken 
the  covenant  are  set  forth  in  the  statement  of 
claim.  I  take  the  first — the  obtaining  probate  of 
the  will  of  James  R.  Metcalfe.  There  was  no 
question  as  to  his  obeying  the  instructions  in  what 
he  had  done  in  that  respect.  He  did  work 
usually  done  by  a  solicitor.  In  the  course  of 
doing  that  work  he  had  occasion  to  obtain  the 
proof  of  a  witness  residing  within  the  prohibited 
limit.  He  corresponded  with  that  witness,  and 
asked  him  to  send  to  Harrogate  a  proof  of  his 
evidence.  It  is  said  that  that  is  a  breach  of  the 
covenant.  Without  professing  to  give  a  definite 
opinion  upon  it,  because  the  matter  has  not  been 
thrashed  out,  and  I  am  disposing  of  the  case 
upon  other  grounds,  I  may  express  my  view  of 
this  matter.  It  is  extremely  difficult  to  come  to 
a  conclusion  on  such  a  matter  ai  that.  I 
think  some  liberality  must  be  exercised  in  con- 
st ruing  a  covenant  of  this  kind.  Take  the  case 
of  a  man  engaged  us  an  articled  clerk  at  Bristol, 
who  has  entered  into  a  covenant  similar  to  that 
in  the  present  case,  and  has  then  set  up  business 
at  Harrogate,  and,  in  proving  the  will  of  a  man 
who  dies  at  Harrogate,  he  finds  it  necessary  to 
obtain  evidence  at  Bristol  to  support  the  applica- 
tion for  probate,  I  should  be  extremely  unwilling 
to  say  that  he  committed  a  breach  of  covenant 
not  to  do  work  at  Bristol  by  writing  for  the  proof 
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of  a  witness  there,  but  I  have  no  occasion  now  to 
consider  this  question,  and  I  say  no  more  abont  it. 
Then  I  pass  over  the  two  breaches  next  charged 
in  the  statement  of  claim,  and  I  take  the  last.  Mr. 
Render  was  instructed  to  let  a  farm  sit  Felbeck, 
near  Pateley  Bridge.  I  rannot  see  how  it  can 
possibly  come  within  the  covenant.  For  his  work 
he  would  have  been  entitled  to  charge  under  the 
soale.  He  advertised  in  a  paper  circulating  at 
Pateley  Bridge,  and  intended  the  advertisement 
should  be  read  there.  The  paper  was  published 
at  Harrogate.  So  far  as  Mr.  Render  was  con- 
cerned, nothing  was  done  outside  Harrogate. 
There  was  no  transgression  of  the  covenant. 
Now  I  turn  to  the  other  cases.  Mr.  Render 
was  instructed  to  sue  a  person  in  the  Ripon 
County  Court,  that  being  within  the  limit,  and  he 
accordingly  took  proceedings.  A  plaint  was 
issued,  and  a  copy  served  with  the  summons. 
Notice  was  given  that  the  money  sued  for  was 
paid  into  court.  It  was  accepted  in  discbarge  and 
paid  out  of  court.  All  that  was  done  by  Mr. 
Render  without  his  leaving  his  office.  He  paid  the 
necessary  tee,  and  sent  his  notice  that  the  registrar 
was  to  accept  the  money  paid  in  in  discharge  of 
the  claim.  He  dated  toe  address  for  service  at 
Harrogate.  When  the  time  came  and  the  money 
was  paid  into  court,  he  took  it  out  and  gave  the 
registrar  a  receipt,  and  he  now  says  that  thnre 
was  not  a  transgression  of  the  covenant  in  the 
articles  of  clerkship  because  there  was  no  doing  of 
work  usually  done  by  a  solicitor.  To  my  mind 
that  is  an  erroneous  view.  Mr.  Render  considered 
that  so  long  as  he  or  his  clerk  was  not  within  the 
limit  he  could  do  all  this.  It  seems  to  me  that 
there  are  two  possible  answers  to  that.  The  first 
is  that  the  Post  master- General  was  the  agent  for 
Mr.  Render  for  doing  what  was  done.  That  seems 
to  be,  perhaps,  an  absurd  contention,  and  I  pass 
that  over,  because  I  think  that  in  issuing  and 
entering  the  plaint  the  registrar  was  the  agent  of 
Mr.  Render.  The  rule  says  that  where  a  person 
wishes  to  enter  a  plaint  he  may,  instead  of  attend- 
ing, transmit  a  precipe  free  of  cost  to  the 
registrar.  The  words  of  the  rule  point  to  the 
entry  being  made  by  the  person,  plaintiff,  or  his 
solicitor,  notwithstanding  it  is  done  by  means  of 
the  post.  The  rale  is  in  the  following  terms : 
"  Where  a  person  desires  to  enter  a  plaint  in  a 
court  within  the  distriot  of  which  he  does  not 
reside,  he  may.  instead  of  attending  at  the  court, 
transmit  free  of  cost  to  the  registrar  (1)  a 
praecipe  .  .  .  and  upon  receipt  of  the  above 
the  registrar  shall  enter  the  plaint."  He  still 
enters  the  plaint.  The  act  is  done  by  bim.  It 
seems  to  me  that  it  is  impossible  to  say  that  Mr. 
Render  did  not  enter  that  plaint,  notwithstanding 
the  fact  that  he  never  left  his  office  or  went  to 
Ripon.  The  same  consideration  applies  to  taking 
the  money  out  and  the  other  proceedings  in  the 
case.  Finding  as  I  do  on  thiB  point,  it  would 
be  unnecessary  to  say  anything  abont  the 
other,  but  the  case  is  of  great  importance 
to  the  parties,  and  I  propose  to  deal  with 
that  also.  Mr.  Render,  on  the  instructions  of 
relatives  prepared  a  will  for  Susannah  Topham, 
and  he  sent  that  will  to  relatives  for  her  execution. 
He  bad  written  instructions  for  the  preparation 
of  that  will.  He  saw  a  gentleman  in  Harrogate 
throngb  whom  he  had  instructions,  and  he  pre- 
pared  and  engrossed  the  will,  and  sent  it  for 
execution.    So  far,  although  it  was  usual  work 


done  by  a  solicitor,  it  cannot  be  said  to  have 
been  work  done  within  the  limit  He  did  not 
make  a  detailed  charge  for  his  service*,  but  he 
charged  for  them  half  a  guinea,  which  was  Bent 
in  in  the  regular  way  as  his  bill,  and  paid  as  bis 
bill.  I  assnme  that  friendly  reasons  intervened 
:iB  to  tiie  smallnees  of  the  amount,  but  I  must 
take  it  as  a  regular  solicitor's  charge.  He  was 
on  a  visit  to  this  Mr.  Verity  at  Pateley  Bridge, 
and  he  was  asked  to  attend  the  execution,  and  he 
very  properly  laid  he  could  not  His  good  nature 
prevailed,  and  he  did  go.  Two  other  witnesses  were 
procured,  who  attested  the  testatrix's  signature, 
and  he  did  not  witness  the  will.  Why  did  be  attend 
if  it  was  not  to  see  that  the  will  was  properly  exe- 
cute*', that  the  date  was  filled  in,  and,  I  must  infer, 
for  the  purpose  of  showing  the  testatrix  and  wit- 
nesses where  they  were  to  sign  ?  He  must  have 
done  this  in  bis  character  of  a  solicitor.  I 
desire,  however,  to  guard  myself  against  holding 
that  a  man  may  not  do  an  act  of  this  kind  for 
charity  without  making  himself  liable  for  breach 
of  such  a  covenant  as  the  present  That  depends 
on  circumstances.  If  this  had  been  a  friendly 
act  throughout  I  should  not  have  thought  it  an 
infraction  of  the  covenant  If  solicitors,  from  a 
feeling  of  good  nature,  do  friendly  acta  for  their 
friends,  not  really  in  the  character  of  solicitors, 
they  are  amply  secured.  I  cannot  say  that  it 
was  so  here.  He  drew  the  will.  He  admitted 
it  was  a  matter  of  business  as  a  solicitor,  ami 
I  think  his  attendance  must  be  referred  to  the 
character  he  bore  before  in  the  transaction.  I 
think  that  Mr.  Render  transgressed  the  covenant 
Therefore  on  these  two  matters  1  think  the  cove- 
nant wo  s  broken.  I  oan  quite  understand  that  it 
is  important  to  Mr.  Edmundson  that  the  covenant 
should  be  observed,  although  I  do  not  think  Mr. 
Render  has  wilfully  failed  to  observe  it,  and  I 
think  that  he  will  be  well  advised  to  observe  it 
more  strictly  in  the  future.  There  is  no  reason 
why  anything  oan  be  said  against  the  defendant 
and  there  is  no  reason  why  be,  a  gentleman  occu- 
pying a  professional  capacity,  should  be  put  under 
the  injunction  asked  for.  but  he  must  pay  the 
costs  of  the  action,  and  11.  nominal  damages. 

Solicitor  for  the  plaintiff,  Arthur  Toovey. 
Solicitors  for  the  defendant,  Edgar  Robins  and 

Clark.  

KING'S  BENCH  DIVISION. 
Monday,  March  7. 
(Before  Chanhbll,  J.) 
Attorney-Gbnbbal  v.  Viscount  Cobhar 

AND  OTHER 8.  (a) 

Revenue— EUate  Duty—Oift  inter  vivos— Death 
of  donor  within  twelve  months— Release  of  donor 
from  prior  covenant  for  payment  of  gift  after 
death — Liability  of  gift  to  estate  duty — Finance 
Act  1894  (57  Jt  58  Vict.  e.  30),  s.  2,  subs.  1  (c)— 
Customs  and  Inland  Revenue  Act  1H81  (It  £  45 
Vict.  c.  12),  «.  38,  sub-s.  2  (a)— Customs  ami 
Inland  Revenue  Act  1889  (52  &  53  Vict.  c. 
•.11,  sub-s.  1. 

In  1S92  a  person  covenanted  with  trustees  that 
within  three  months  after  her  death  her  executors 
should  pay  the  sum  of  50U0I.,  free  of  all  duties 
and  deductions,  to  the  trustees  upon  trust  for  a 
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certain  charity.  Some  eight  years  afterwards 
the  donor,  with  the  object  of  giving  the  $um  in 
her  lifetime,  executed  another  deed  by  which  the 
covenanted  to  pay  the  50001.  at  once,  and  by  thit 
deed  the,  her  executors  and  estate,  were  relieved 
from,  payment  of  the  50001.  under  the  former 
deed.  The  5000*.  was  paid  over,  and  the  donor 
died  within  twelve  months  from  the  execution  of 
the  deed  and  the  payment.  Upon  her  death  the 
Crown  claimed  estate  duty  upon  this  sum  of 
5000/. 

Held,  that  the  payment  of  the  50001.  was  "an 
immediate  gift  inter  vivos,"  within  the  meaning 
of  sect.  38,  tub-sect.  2  (a),  of  the  Customs  and 
Inland  Revenue  Act  1881  ;  that  it  was  none  the 
less  a  gift  because  there  was  a  release  of  the  donor 
and  Iter  estate  from  the  obligation  under  the 
prior  deed,  and  that,  as  the  donor  died  within 
twelve  months  from  the  making  of  the  gift,  estate 
duty  was  payable  under  sect.  2,  sub-sect.  1  (c),  of 
the  Finance  Act  1894. 

Information  by  the  Attorney- General  claiming 
estate  doty. 

1.  By  an  indenture  dated  the  1st  June  1892, 
and  made  between  Eliza  Warrington  of  the  one 
part  and  the  defendant  Viscount  Cobbam,  Lord 
Kinnaird,  Sir  Harry  Vernon,  and  Q.  W.  Child  of 
the  other  part,  after  reciting  un  indenture  dated 
the  11th  July  1889,  whereby  certain  trust  fonde 
were  settled  upon  the  trusts  therein  particularly 
appearing,  as  and  by  way  of  endowment  for  the 
college  of  the  blind  Bona  of  gentlemen,  established 
at  Powyke  in  the  county  of  Worcester  (now  called 
"  College  for  the  Higher  Education  of  the  Blind"), 
and  reciting  that  Eliza  Warrington  was  desirous 
of  adding  to  and  increasing  the  endowments  to 
the  extent  and  at  the  time  thereinafter  men- 
tioned. 

It  was  witnessed  that  Eliza  Warrington  thereby 
covenanted  with  Viscount  Cobbam,  Baron 
Kinnaird,  Sir  Harry  Foley  Vernon,  and  G.  W. 
Child  that  the  executors  or  administrators  of 
Eliza  Warrington  would,  within  three  calendar 
months  after  her  death,  pay  to  Viscount  Cobbam, 
Buron  Kinnaird,  Sir  Harry  Foley  Vernon,  and 
G.  W.  Child  or  the  survivors  or  survivor  of  them 
or  the  executors  or  administrators  of  such  survivor 
or  other  the  trustees  or  trustee  for  the  time  being 
of  the  now  stating  indenture  the  sum  of  5000c. 
free  of  all  duties,  charges,  or  deductions  whatso- 
ever, to  be  held  and  applied  by  them  or  him  upon 

mentioned,  and  KU/.x 
Warrington  thereby  directed  and  Viscount 
Cobbam.  Baron  Kinnaird,  Sir  Harry  Foley  Vernon, 
and  G.  W.  Child  thereby  declared  that  they  or  the 
survivors  or  survivor  of  them  or  the  executors  or 
administrators  of  such  survivor  or  other  the 
trustees  or  trustee  for  the  time  being  of  the  now 
stating  indenture,  to  whom  the  aforesaid  sum  of 
50002.  should  become  payable  should  and  would 
recover  and  receive  payment  thereof,  and  stand 
possessed  thereof  upon  trust  to  pay  and  transfer 
the  same  to  the  persons  or  person  who  should  then 
be  the  trustees  or  trustee  of  the  recited  indenture 
of  trust,  to  be  held  by  Buch  last  mentioned 
trustees  or  trustee  upon  the  like  trusts,  as  and  by 
way  of  addition  to  and  augmentation  of  the 
moneys  comprised  in  and  settled  by  such  last 
mentioned  indenture,  provided  always  and  it  was 
thereby  declared  that  the  trustees  or  trustee  of 
tho  now  stating  indenture  might  either  them- 


selves receive  the  sum  of  5000/.  and  pay  the  same 
to  the  trustees  or  trustee  for  the  time  being  of 
the  recited  indenture  of  trust,  or  might  direct  or 
cause  the  same  to  be  so  paid  by  the  executors  or 
administrators  of  Eliza  Warrington  without 
themselves  receiving  the  same  or  any  part  thereof, 
and  that  all  obligations  and  responsibility  of  the 
trustees  or  trustee  thereof  should  cease  and 
determine  as  soon  as  they  should  have  paid  or 
caused  to  be  paid  the  aforesaid  sum  to  the  persons 
or  person  who  should  for  tbe  time  being  appear 
to  be  tbe  trustees  or  trustee  for  tbe  time  being  of 
the  recited  indenture  of  trust,  and  that  notwith- 
standing any  irregularity  or  informality  in  the 
appointment  of  such  last  mentioned  trustees  or 
any  of  them ;  and  it  was  thereby  declared  that 
Eliza  Warrington  during  her  life  should  have  the 
statutory  power  of  appointing  a  new  trustee  or 
trustees  of  the  now  stating  indenture. 

2.  By  an  indenture  (indorsed  on  the  lastly- 
stated  indenture)  dated  the  3rd  Nov.  1900  and 
made  between  Viscount  Cobham,  Baron  Kinnaird, 
and  Sir  Harry  Foley  Vernon  of  the  one  part  and 
Eliza  Warrington  of  the  other  part.  After 
reciting  the  death  of  G.  W.  Child  and  reciting 
that  Eliza  Warrington  had  agreed  to  pay  tbe 
therein  within  mentioned  sum  of  5000/.  to 
Viscount  Cobham,  Baron  Kinnaird,  and  Sir  Harry 
Foley  Vernon  as  surviving  trustees  of  the  therein 
within  written  indenture  upon  the  trusts  therein 
within  declared  concerning  the  same  upon  having 
such  release  from  the  covenant  on  her  part  in  the 
therein  within  written  indenture  as  was  therein- 
after contained.  It  was  witnessed  that  in  con- 
sideration of  the  premises  and  of  the  payment  of 
the  sum  of  50001.  to  Viscount  Cobham,  Baron 
Kinnaird,  and  Sir  Harry  Foley  Vernon  (the 

pt  whereof  they  did  thereby  acknowledge), 
they,  Viscount  Cobbam,  Baron  Kinnaird,  and 
Sir  Harry  Foley  Vernon,  as  surviving  trus- 
tees of  the  therein  within  written  indenture, 
did  thereby  release  Eliza  Warrington,  her 
executora  and  administrators,  estate  and  effects 
from  all  actions,  clsims,  and  demands  what- 
soever for  or  in  respect  or  on  account  of  the 
therein  within  mentioned  sum  of  5000/.  and  the 
covenant  on  the  part  of  Eliz*  Warrington  relating 
thereto  in  the  therein  within  written  indenture 
contained. 

3.  Eliza  Warrington  upon  the  execution  of  the 
lastly-stated  indenture  paid  the  sum  of  5000/.  to 
the  trustees  of  the  indenture  of  the  1st  June  1892, 
who  duly  paid  that  sum  to  the  trustees  of  the 
college.  The  defendants  were  the  trustees  of  the 
college,  and  the  sua  of  5000/.  was  vested  in  them 
as  such  trustees. 

4.  Eliza  Warrington  died  within  twelve  months 
from  the  date  of  the  lastly-stated  indenture,  and 
from  the  date  of  payment  of  the  sum  of  5000/.— 
namely,  on  the  19th  May  1901. 

5.  Under  the  circumstances  aforesaid  it  was 
contended  on  behalf  of  tbe  Crown  that  estate 
duty  under  the  provisions  of  the  Finance  Act 
1894,  and  succession  duty  under  the  provisions  of 
the  Succession  Duty  Act  1853,  became  payable  by 
the  defendants  in  respect  of  the  sum  of  5000/,,  a* 
to  the  estate  duty  on  the  death  of  Eliza  Warring- 
ton, and  as  to  succession  duty  on  the  payment  of 
the  sum  of  5000/ ,  or  upon  the  death  of  Eliza 
Warrington. 

6.  The  Commissioners  of  Inland  Revenue  caused 
application  to  bo  mado  to  the  defendants  to 
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deliver  proper  accounts  in  respect  of  the  sum  of 
5000/.  and  to  pay  the  duties  which  ought  to  be 
paid  in  respect  thereof  as  aforesaid,  bat  they 
refused  to  deliver  such  accounts  and  to  pay  such 
dnties  and  contended  that  no  such  duties  were 
payable. 

The  informant  prayed  as  follows :  That  it 
might  be  declared  that  upon  the  death  of  Eliza 
Warrington  estate  duty  under  the  provisions  of 
the  Finance  Act  1894  became  payable  in  respect 
of  the  sum  of  5000/.,  and  that  upon  the  payment 
of  that  sum  or  (alternatively)  on  the  aeath  of 
Eliza  Warrington  succession  duty  under  the  pro- 
visions of  the  Succession  Duty  Act  1853  became 
payable  in  respect  of  the  sum  of  5000/.  That  an 
account  might  be  directed  to  ascertain  the  amount 
of  the  dutieB  so  payable  together  with  interest  at 
3  per  cent,  per  annum  from  the  time  when  the 
same  became  payable  respectively. 

The  claim  for  succession  duty  was  abandoned 
by  the  Attorney-General  during  the  course  of 
tf»»  argument. 

Sect.  1  of  the  Finance  Act  1894  (57  &  58 
Vict.  c.  30)  imposes  "  estate  duty  "  to  be  levied  and 
paid  upon  the  principal  value  of  all  property, 
real  or  personal,  settled  or  not  settled,  "  which 
passes  on  the  death  "  of  every  person  dying  after 
the  commencement  of  the  Act. 

Sect.  2  (1)  provides  : 

Property  pissing  on  tbo  death  of  the  decoded  shall 
be  deemed  to  include  tbo  property  following  (that  is  to 
ssy) :  (c)  Property  wbieb  would  be  required  on  the  death 
of  tbe  deceased  to  be  included  in  an  aooouat  under 
sect.  38  of  the  Customs  and  Inland  Revenue  Aot  1881, 
aa  amended  by  soot.  11  of  the  Custom*  and  Inland 
Revenue  Aot  1889.  if  those  section*  were  herein  enacted 
and  extended  to  real  property  as  woll  as  personal 
property,  and  the  words  "  voluntary  "  and  "  voluntarily," 
and  a  reference  to  a  "  volunteer  "  wore  omitted  there- 
from. 

The  Customs  and  Inland  Revenue  Act  1881 
(ii  &.  45  Vict  c.  12)  provides: 

Sect.  38  (1).  Stamp  dnties  at  the  like  rales  as  are  by 
this  Act  oharged  on  affidavits  and  inventories  shall  be 
charged  and  paid  on  aooountt  delivered  of  the  personal 
or  movable  property  to  be  inolnded  therein,  according 
to  tbe  value  thereof.  (2)  Tbe  personal  or  movable 
propel  ty  to  be  inolnded  in  an  acoonnt  shall  be  property 
of  the  following  descriptions — namely :  (a)  Any  property 
taken  as  a  donatio  marl  it  cnus'i  made  by  any  person 
dying  on  or  after  the  first  dsy  of  Juns  1881,  or  taken 
under  a  voluntary  disposition,  made  by  any  person  so 
dying,  purporting  to  operate  as  an  immediate  gift  infer 
i  ir<'*,w  bother  by  way  of  transfer,  dolt  very,  declaration  of 
trust  or  otherwise,  which  shall  not  bavs  been  ooi»<i  jitlti 
made  three  months  before  tbo  doath  of  the  decowol 

Th'iB  section  was  amended  by  sect.  11  of  the 
Customs  and  Inland  Revenue  Act  1889  (52  &  53 
Vict,  o.  7),  as  follows  : 

Sect  11  (I).  Sub-eect  2  of  sect.  38  of  the  Customs 
and  Inland  Revenue  Aot  18S1  is  hereby  amended  as 
followe  :  Tho  description  of  property  marked  (a)  shall  be 
read  as  if  the  word  "  twelve  "  were  substituted  for  tbo 
word  "  throe  "  therein,  and  the  said  description  of  pro- 
perty shall  inolndo  property  taken  under  any  gift, 
whenever  made,  of  which  property  bowl  jiAe  possession 
and  en  joyment  shall  not  have  been  assumed  by  the  donee 
immediately  upon  the  gift  and  thenceforward  retained, 
to  tbe  entire  exclusion  of  the  donor,  or  of  any  benefit  to 
him  by  contract  or  otherwise. 

Tho  Attorney-General  (Sir  Robert  B.  Finlay, 
K.C.)  and  Vaughan  Hawkin$  for  the  Crown. 


— The  Crown  do  not  now  claim  succession  duty, 
but  it  is  submitted  that  estate  duty  in  pay- 
able. The  question  ariseB  under  sect.  2,  sub- 
sect.  1  (e),  of  the  Finance  Act  1894,  and  sect.  38, 
sub-sect.  2  (<0,  of  the  Customs  and  Inland 
Revenue  Act  1881,  as  amended  by  sect.  11  of  the 
Customs  and  Inland  Revenue  Act  1889.  Tbe 
effect  of  these  sections  is  to  impose  estate  duty 
upon  any  property,  real  or  personal,  taken  under 
a  "  disposition  made  by  any  person  so  dying,  pur- 
porting to  operate  as  an  immediate  gift  \nler 
vieot,  whether  by  way  of  transfer  delivery, 
declaration  of  trust,  or  otherwise,"  '•  which  shall 
not  have  been  frond  fide  made  twelve  months 
before  the  death  of  the  deceased."  Tbe  point  is 
an  extremely  short  one,  but  it  does  not  seem  to 
be  covered  by  any  authority,  although  the 
principle  has  been  laid  down  over  and  over  again 
that,  to  determine  whether  there  is  a  gift  or  not, 
you  have  to  look  at  tho  particular  circumstances 
of  each  case.  It  is  contended  that  the  payment 
of  the  5000/.  by  the  deceased,  under  and  in 
pursuance  of  the  indenture  of  the  3rd  Nov.  1900, 
was  a  gift  The  covenant  in  the  indenture  of  the 
1st  June  1892  was  a  covenant  to  make  a  gift  of  tbe 
5000/.  to  the  trustees,  and,  if  the  deceased  had 
died  without  having  altered  the  arrangement,  and 
without  having  paid  over  the  5000/.  in  her  lifetime, 
and  if  things  had  taken  their  natural  course,  then 
estate  duty  would  have  been  payable  on  that  sum 
of  5000/.  The  estate  duty  is  none  the  less  payable 
because  the  deceased  had  given  the  money  in  her 
lifetime.  Here  we  have  a  gift,  followed  by  per- 
formance in  paying  over  the  money ;  it  was  a  ^if  t 
made  inter  vivos  by  the  doceased,  and  it  was  made 
within  twelve  months  of  the  death  of  the 
deceased,  and  therefore  we  have  all  the  conditions 
necessary  to  bring  the  case  within  the  words  of 
the  section :  "  purporting  to  operate  as  an  imme- 
diate gift  inter  vivob,"  and  made  within  twelve 
months  of  tbe  death  of  the  deceased ;  and  it  is 
none  the  less  a  gift  because  it  was  made  in  con- 
sideration of  the  release  of  the  prior  covenant. 
(  The  case  of  Croeeman  The  Queen,  55  L.  T.  Rep 
818,  18  Q.  B.  Div.  256,  was  referred  to.] 

A$quith,  K.  C.  and  C.  H.  Sargant  for  the  defen- 
dants.— Tbe  whole  point  is  as  to  what  is  the 
meaning  of  the  words  io  sect.  3H  of  tbe  Customs 
and  Inland  Revenue  Act  1881,  a  disposition  taking 
effect "  as  an  immediate  gift  inter  vieot " ;  and  the 
question  is,  did  this  instrument  of  the  3rd  Nov. 
191)0,  coupled  with  an  immediate  payment  of  the 
money,  constitute  a  gift  within  the  meaning  of 
the  section.  There  is  no  authority  upon  the  point 
but  it  is  submitted  that  the  payment  of  the  5000/. 
in  pursuance  of  the  deed  of  Nov.  1900,  was  not  a 
gift  If  there  was  any  gift  at  all  in  the  case,  the 
true  gift  was  when  the  deceased  brought  herself 
under  the  obligation  of  18U2  to  have  this  money 
paid  out  of  her  estate.  Assuming  that  there  was 
a  gift  made  in  1892,  then  it  was  made  more  than 
twelve  months  before  the  death  of  tbe  deceased. 
By  the  payment  of  the  5000/.  in  her  lifetime  she, 
under  the  deed  of  1900,  got  a  release  from  all 
obligations  under  tbe  deed  of  1892,  so  that  by  that 
payment  she  purchased  a  release  of  her  obligation 
under  the  former  deed.  That  prevents  it  from 
being  a  gift 

The  Attorney -General  in  reply. 

Channhll,  J.— I  agree  that  the  substance  of 
this  matter  is  that  it  is  a  gift  There  are  words 
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which  it  is  a  little  difficult  to  follow  in  the  section 
of  the  Act  of  Parliament  upon  which  the  question 
turns,  as  altered  by  the  insertion  of  the  provisions 
of  the  two  prior  Acts,  especially  the  words  "  pur- 
porting to  operate  as  an  immediate  gift  inter 
vivos,"  but  I  think  that  both  the  "  purporting  to 
operate "  and  "  immediate "  are  to  come  in, 
because  those  words  follow  upon  a  provision  as  to 
donatio  mortis  causa :  "  Any  property  taken  as  a 
donatio  mortis  causa  made  by  any  person  dying 
after"  snch  a  date,  or  taking  it,  as  it  was 
originally,  "  under  a  voluntary  disposition,  made 
by  any  person  ho  dying,  purporting  to  operate  as 
an  immediate  gift  inter  vivos."  1  think  that  is 
an  extension  of  the  provision  as  to  donatio  mortis 
causa,  which  does  not  operate  immediately,  but 
as  from  the  death,  to  other  gifts,  which  has  causod 
those  words  to  come  in  in  the  way  in  which  they 
do.  The  substance  of  the  matter  is  that  if  gifts 
are  made  they  count,  for  the  purpose  of  this  duty, 
as  part  of  the  estate  of  the  deceased,  unless  they 
were  made  more  than  twelve  months  before  the 
death,  with  some  exceptions,  which  I  need  not  deal 
with  because  they  do  not  affect  this  particular 
case.  Here  there  was  a  promise  put  in  a  binding 
form,  because  it  was  under  seal,  some  oight  or 
more  years  before  the  deceased  died,  to  make  a 
gift  to  a  charity.  Then  some  eight  years  after 
that  the  gift  in  point  of  faot  was  made  and  at  the 
same  time  a  deed  was  executed  to  show  that  the 
gift  was  not  to  be  made  over  again  by  the  execu- 
tors after  the  lady  had  died,  she  having,  in  point 
of  fact,  made  it  in  her  lifetime.  There  would,  I 
suppose,  have  been  a  good  deal  of  doubt  as  to 
whether  if  that  had  not  been  expressed  it  would 
have  had  that  effect.  In  my  opinion  it  was  still  a 
gift  when  it  was  made  in  the  year  1900,  and  it  did 
not  become  anything  else  but  a  gift  because  there 
had  been  a  binding  promise  beforehand  to  make 
that  gift,  and  I  do  not  think  that  the  real  sub- 
stance of  the  transaction  was  the  buying  back  for 
good  consideration  of  the  liability  to  have  that 
gift  made  after  the  lady  died.  It  is  quite  true 
that  if  she  bad  lived  twelve  months  from  the  time 
when  she  handed  over  the500Oi.  there  would  have 
been  a  saving  to  the  extent  of  the  duty  upon  this 
sum,  which  in  that  event  would  have  been  saved, 
as  it  would  have  had  to  be  paid  by  the  estate  if 
the  gift  had  not  been  made  in  her  lifetime.  But 
that  cannot  possibly,  as  it  seems  to  me,  affect  the 
question.  In  a  very  great  many  cases  where 
gifts  are  made  by  people  in  their  lifetime,  they 
are  made  for  the  very  express  purpose  of  evading 
the  payment  of  duty,  and  that  certainly  does  not 
ontitle  tbem  to  any  consideration  or  advantage. 
That  is,  of  course,  one  of  the  reasons  why  this 
legislation  was  passed  affecting  sums  given  away 
during  lifetime.  I  think  on  the  whole  it  is  quite 
clear  that  the  transaction  here  was  in  substance  a 
gift,  and  that  it  was  made  leas  than  twelve  months 
before  the  death  of  the  deceased,  and  therefore 
the  Crown  are  entitled  to  what  they  claim  in  this 
case. 

Judgment  for  the  Crown  in  respect  of  the  estate 
duty,  the  claim  for  succession  duty  having 
been  abandoned. 

Solicitor  for  the  Crown.  Solicitor  of  Inland 
Bevt  nue. 

Solicitors  for  the  defendants,  Ranger,  Burton, 
and  Frost. 


Feb.  29  and  March  28. 

{Before  Lord  Alverstone,  C.J.,  Wills  and 
Kennedy,  JJ.) 

Grand  Junction  Waterworks  Company 
(apps.)  v.  Rodocanachi  (reep.).  (a) 
Water  company — Supply  of  water  —  Communi- 
cation pipe  belonging  to  occupier — Defect  in — 
Leakage  and  waste  of  water  —  Non-repair  by 
occupier  —  Right  to  cut  off  water— 'Right  oj 
occupier  to  demand  supply — Waterworks  Clauses 
Act  1847  (10  i  11  Vict.  c.  17),  s.  43—  Metropolis 
Water  Act  1871  (34  &  35  Viet.  c.  113),  ss.  28, 
29,  32. 

An  owner  or  occupier  of  premises  in  the  metropolis, 
whose  attention  is  called  by  the  waterworks  com- 
pany, who  are  bound  to  supply  him  with  water, 
to  a  defect  under  the  street  in  the  communia- 
Hon  pipe  belonging  to  him  and  connecting  his 
premises  with  the  company's  main,  and  who  has 
the  opportunity  of  repairing  the  defect  without 
opening  the  roadway,  but  does  not  choose  to 
repair  it,  is  not  a  person  entitled  to  demand 
a  supply  of  water  under  sect.  43  of  tlte  Water, 
works  Clauses  Act  1847. 

A  leak  having  been  discovered  under  the  roadway 
opposite  certain  premises  in  the  metropolis,  the 
waterworks  company  opened  the  street  and  found 
that  the  communication  pipe  connecting  the 
premises  with  the  company  s  main  was  defective 
and  leaking,  thereby  causing  a  waste  of  water. 
The  communication  pipe  was  the  properly  of 
the  occupier,  and  the  company  at  once  gave  him 
notice  of  the  defect,  stating  that  if  it  were  not 
remedied  forthwith  the  company  would  disconnect 
the  pipe  from  their  main,  and  would  not  allow  it 
to  be  reconnected  until  the  pipe  was  repaired. 
The  occupier  took  no  steps  to  repair  his  pipe, 
and  it  was  disconnected  from  the  main  ana  the 
water  cut  off.  The  occupier  could  at  the  time 
have  repaired  the  pipe  without  opening  the 
street,  as  the  street  was  then  open. 

Held,  that  the  duty  of  repairing  the  defect  in  the 
pipe  was  by  sect.  28  of  the  Metropolis  Water  Act 
1871  cast  upon  the  owner  or  occupier,  and  that 
the  owner  or  occupier  who,  after  notice  that  the 
communication  pipe  belonging  to  him  was  out 
of  repair,  permitted  the  pipe  to  remain  in  its 
defective  state  in  which  it  would  cause  waste  oj 
water,  lias  wrongfully  failed  to  do  something 
for  the  prevention  of  the  waste  within  the 
meaning  of  sect.  32,  and  that  under  the  circum- 
stances the  company  were  entitled  to  cut  off  the 
water,  and  to  cease  to  give  a  supply  to  the  occu- 
pier so  long  as  the  pipe  remained  unrepaired. 

Case  stated  on  an  information  and  complaint 
preferred  by  the  respondent  against  the  appellants 
under  sect.  43  of  the  Waterworks  Clauses  Act 
1847.  for  that  the  appellants  on  the  6th  June  191)3, 
at  No.  113,  Eastbourne-mewB,  did  refuse  to 
furnish  to  the  respondent  u  supply  of  water  to 
No.  1 13,  Eastbourne- mews  aforesaid. 

The  information  was  heard  and  determined  by 
the  magistrate,  and  upon  such  hearing  he  con- 
victed the  appellants,  and  imposed  a  penalty  of 
61,  being  40*.  a  day  for  three  days,  and  he 
awarded  to  the  respondent  121.  lis.  costs — subject 
to  this  case. 

The  appellants  were  a  company  incorporated 
by  51  Geo.  3,  c.  clxix.  authorised  to  supply  water 

<«)  Reported  by  W.  W.  ORB,  £«,..  Btrr^r-^W 
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throughout  a  district  mentioned  in  the  Act, 
which  has  been  from  time  to  time  extended 
within  the  limits  of  which  district  Eustbourne- 
rnews  is  situated.  The  powers  of  the  company 
are  contained  in  the  Act  and  within  other  Acts 
passed  in  the  years  1819.  182«»,  1835.  1844,  1852, 
1855,  1856,  1801,  1868. 1873.  and  1878,  and  the 
Acts  incorporated  with  those  Acts,  and  in  the 
public  Acts  relation  t°  the  supply  of  water  in 
the  metropolis  and  the  regulations  made  there- 
under (all  of  w.hich  Acts  and  regulations  were  to 
be  taken  to  be  part  of  the  case). 

The  respondent  was  the  lessee  of  No.  113, 
Eastbourne-mews  under  a  lease  by  the  terms  of 
which  the  lessor  was  liable  for  all  external 
repairs. 

No  113,  Eastbourne- mews  was  a  stable  with  a 
dwelling-house  above,  and  the  dwellinir-house 
was  inhabited  bv  two  grooms  in  the  service  of  the 
complainant.  Eastbourne- mews  was  a  public 
street  repairable  by  the  local  authority. 

No.  113,  Eastbourne- mews  was  within  the 
district  of  the  appellants.  The  supply  to  the 
premises  in  question  was  a  supply  lor  domestic 
purposes,  ana  was  a  constant  Bupply  under  the 

{revisions  of  the  Metropolis  Water  Acts  1852  and 
871.  The  notices  under  sect.  27  of  the  Act  of 
1871  were  duly  served,  and  the  prescribed  fittings 
were  duly  provided. 

The  water  rate  for  the  period  from  the  6th  to 
the  10th  June  1903  was  to  be  taken  to  have  been 
paid. 

Prior  to  the  6th  Jane  1903  there  were  indica- 
tions in  the  roadway  opposite  No.  113,  Eastbourne- 
mews  of  the  existence  of  a  small  leak.  Upon 
that  day  it  became  evident  from  the  subsidence 
of  the  cobble  stones  in  the  roadway  (which  was 
thereby  rendered  dangerous  to  vehicles)  that  the 
leak  was  serious,  and  on  an  investigation  being 
made  by  a  ganger  in  the  employment  of  the 
appellants  it  was  discovered  that  there  was  a 
leak  in  the  communication  pipe  (which  was  the 
property  of  the  respondent)  supplying  No.  113, 
Haathourne-mews,  close  to  the  junction  of  the 
pipe  with  the  appellants'  main  under  the  roadway. 
The  leak  was  at  the  rate  of  about  1500  gallons 
in  twenty-four  hours. 

The  ganger  who  opened  the  ground  there- 
upon on  the  6th  June  1903  served  upon  the 
coachman  of  the  respondent  who  was  on  the  pre- 
mises a  notice  requiring  the  repair  of  the  com- 
munication pipe  to  be  forthwith  undertaken  by 
the  respondent  and  intimating  that  otherwise  the 
water  would  be  cut  off. 

The  notice  was  signed  by  the  appellants'  dis- 
trict superintendent,  and  was  as  follows : — 

Notioe  of  Leakage. — To  the  occupier  of  No.  113,  East- 
bourne-mews.— Sir,—  Upon  opening  the  ground  opposite 
No.  113,  Keetbourne-mews  a  leakago  of  water  was 
found  to  exist  from  the  defective  state  of  your  com- 
munication pipe,  and  unless  yon  forthwith  repair  the 
same  it  will  be  the  duty  of  the  company  to  disconnect 
sooh  pipe  from  their  main.  Immediately  after  tbo 
repair,  rendered  easy  by  the  ground  being  now  open, 
the  company  will  re-connect  the  pipe  with  their  works, 
and  will  undertake  to  fill  in  and  make  good  the  ground 
upon  payment  of  the  expenses  incurred  thereby  amount- 
ing to  15*. 

The  coachman  took  the  notice  immediately 
to  the  respondent's  bouse,  but  found  be  bad 
left  for  the  City,  and  would  not  return  for  some 
hours.    The  coachman  then  retained  and  ex- 


plained  this  fact  to  the  ganger,  and  in  answer  to 
a  suggestion  by  the  ganger  that  he  should 
request  the  plumber  usually  employed  by  the 
respondent  to  do  the  necessary  work  of  repair 
stated  that  be  had  no  authority  to  order  any 
repairs  to  be  executed  to  the  pipe.  Beyond 
communicating  with  bis  landlady  the  respondent 
at  no  time  took  any  step  to  have  the  communi- 
cation pipe  repaired  or  the  waste  stopped.  The 
water  was  thereupon  cut  off  by  the  company,  and 
it  remained  cut  oil  until  the  10th  June,  when  the 
repairs  were  executed  by  order  of  the  respon- 
dent's landlady,  and  the  water  was  thereupon 
restored. 

The  soil  retnovod  was  too  wet  to  be  replaced, 
but  tbe  ground  was  refilled  with  dry  earth  by 
the  company  by  11.30  on  the  morning  of  the  »>th 
June,  and  it  remained  filled  in  until  tbe  10th 
June,  when  at  tbo  request  of  the  respondent's 
landlady  tbe  roadway  was  again  broken  up  by  the 
appellants,  and  the  repairs  were  executed  by  her 
order.  The  time  occupied  in  executing  such 
repairs  was  stated  to  be  about  two  hours.  It 
would  be  necessary  to  disconnect  the  supply 
daring  tbe  repairs. 

On  the  afternoon  of  the  6th  June  tbe  respon- 
dent wrote  complaining  of  the  cutting  off  of  the 
water  as  follows : 

The  Secretary  Grand  Junction  Water  Company.— 
Dear  Sir, — 113,  Eastbourne-mews.—  I  am  informed  that 
your  men  have  out  tbe  water  off  at  the«e  stableR  without 
notioe.  Aa  this  is  illegal  if  tbe  water  ie  not  on  at 
10  a.m.  on  Monday  morning  my  solicitor  will  take 
proceedings.  I  am  also  writing  to  the  borough  authori- 
ties. These  stables  I  may  add  belong  to  113,  West- 
bonrne-terrsoe,  and  the  owner  of  that  bouse  keeps  them 
in  repair. 

This  letter  was  duly  received  by  the  appellants 
on  the  8th  June,  and  their  secretary  replied  on  the 
same  day  as  follows : 

In  reply  to  your  letter  of  tbe  6th  inst.  I  have  to 
inform  you  that  tbe  company's  men  opened  up  a  leakage 
in  the  above  mows  opposite  No.  113,  and  found  that  the 
H  in.  lead  pipe  supplying  those  promisee  was  broken. 
Tne  defective  pipe  wa«  shown  to  yonr  ooachman.  ami  a 
notioe  wae  also  banded  to  him  stating  that  tbe  company 
would  have  no  alternative  but  to  disconnect  the  pipe 
from  their  main  unless  tbo  repair  was  taken  in  hand 
forthwith.  This  was  not  done,  and  accordingly  the  pipe 
was  disconnected  from  the  company's  main.  The  com- 
pany cannot  permit  tbe  pipe  to  be  reconnected  to  their 
main  until  the  necessary  repairs  have  been  carried  out 
by  yonr  plombor. 

It  was  contended  by  the  appellants  (1)  that 
tbe  appellants  ought  not  to  be  convicted  because 
the  respondent  was  not  entitled  to  a  Bupply  of 
water  at  tbe  time  of  the  alleged  refusal  of  tbe 
appellants  to  give  a  supply ;  (2)  that  upon  the 
true  construction  of  the  Acts  of  Parliament 
governing  tbe  matter  tbe  appellants  were  entitled 
to  cut  off  tbe  supply,  and  were  under  no  obliga- 
tion to  supply  water  after  tbe  communication 
pipe  bad  been  severed  until  the  same  had  been 
restored  ;  (3)  that  the  appellants  were  entitled  to 
disconnect  the  defective  communication  pipe 
from  their  main  and  prevent  the  waste  of  water, 
tbe  respondent  having  wrongfully  failed  to  keep 
tbe  pipe  in  proper  repair,  and  to  do  what  ought 
to  have  been  done  to  prevent  waste ;  (4)  that  the 
appellants  did  not  on  tbe  6th  June  1903,  or  on 
any  other  day  refuse  to  furnish  a  supply  of  water 
within  the  meaning  of  the  43rd  section  of  the 
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Waterworks  Clauses  Act  1847 ;  (5)  that  even  if 
tbey  did  refuse  they  were  within  the  exemptions 
mentioned  or  referred  to  in  sects.  42  and  43  of 
the  Waterworks  Clauses  Act  1847,  in  that  the 
supply  was  not  given  only  during  necessary 
repairs;  (6)  that  even  assuming  the  appellants 
could  be  properly  convicted  the  maximum  penalty 
which  could  be  imposed  was  not  6/.  but  was  only 
41.,  being  at  the  rate  of  40*.  for  the  two  days 
which  elapsed  between  the  receipt  of  tbe  respon- 
dent's letter  of  the  6th  June  1!)03,  demanding  a 
Bupply  and   the  time  when  the  supply  was 


It  was  contended  on  behalf  of  the  respondent 

(1)  that  there  was  neglect  or  refusal  on  the  part 
of  the  appellants  to  furnish  a  supply  of  water 
to  No.  113,  Eastbourne-mews,  within  the  meaning 
of  sect.  43  of  the  Waterworks  Clauses  Act  1847  ; 

(2)  That  the  severing  of  the  pipes  was  a  wrongful 
act  on  the  part  of  the  appellants,  and  that  the 
respondent  did  not,  by  reason  of  such  severance, 
cease  to  be  entitled  to  a  supply  of  water  for  his 
premises;  (3)  that  sect.  42  of  tbe  Waterworks 
Clauses  Act  1847  had  no  application  to  the  facts 
of  this  case,  and  that  in  any  event  "  necessary 
repairs  "  only  continued  for  about  two  hours  on 
the  morning  of  the  10th  June ;  (4)  that  there  was 
no  power  in  the  respondent  to  dig  up  the  public 
highway,  and  no  liability  on  the  respondent  to 
repair  this  pipe ;  (5)  that  upon  the  true  construc- 
tion of  the  Acts  of  Parliament  the  appellants 
could  only  justify  cutting  off  the  supply  of  water 
if  the  conduct  of  the  respondent,  in  failing  to 
repair,  was  either  wilful  or  negligent ;  (6)  that  there 
was  no  evidence  of  any  wilful  wrong,  or  of  any 
negligence  on  the  part  of  the  respondent;  (7) 
that  the  penalty  of  61.  was  rightly  imposed. 

Tho  magistrate  was  of  opinion  that  the  conten- 
tion of  the  respondent  was  correct,  and,  as  above 
stated,  convicted  the  appellants  and  imposed  a 
penalty  of  61.,  being  at  tbe  rate  of  21.  for  the  8th, 
yth,  and  10th  June  1903  respectively. 

The  questions  for  the  opinion  of  the  court 
were :  (1)  whether  upon  the  facts  herein  stated 
the  magistrate  properly  convicted  the  appellants  ; 
(2)  whether  he  was  justified  in  imposing  a 
penalty  of  61. 

The  Waterworks  Clauses  Act  1847  (10  &  11 
Vict.  c.  17)  provides: 

Soot.  42.  Ths  undertakers  shall  at  all  times  keep 
charged  with  water,  under  snch  pressure  as  aforesaid,  all 
their  pipes  to  which  fire-plug*  shall  be  fixed,  unless 
prevented  by  frost,  unusual  drought,  or  other  unavoid- 
able cuuee  or  accident,  or  during  neoesiary  repairs,  and 
shall  allow  all  persons  at  all  times  to  take  and  u«o  snoh 
water  for  extinguishing  fire  without  making  compensa- 
tion for  tbe  same. 

Seot.  -13.  If,  except  when  prevented  as  aforesaid,  the 
undertakers  neglect  or  refuse  to  fix,  maintain,  or  repair 
Much  fire-plugs,  or  to  furnish  to  the  town  commissioners 
a  su!li(-ient  supply  of  water  for  the  publio  purposes 
aforesaid,  upon  snoh  terms  as  shall  have  been  agreed  on 
or  settled  as  aforesaid,  or  if,  except  as  aforesaid,  they 
negleat  to  keep  their  pipes  charged  under  such  pressure 
as  aforesaid,  or  neglect  or  refuse  to  furnish  to  any  owner 
or  occupier  entitled  under  this  or  the  spocial  Aot  to 
receive  a  supply  of  water  during  any  part  of  the  time 
for  whioh  the  rates  for  suoh  supply  have  been  pud  or 
tendered  they  shall  be  liable  to  a  penalty  of  ten  pounds, 
and  shall  also  forfoit  to  the  town  commissioners,  and  to 
every  person  baring  paid  or  tendered  tbe  rate,  the  sum 
of  forty  shillings  for  every  day  during  whioh  such 
refusal  or  neglect  shall  oontinne  after  notice  in  writing 
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shall  bave  been  given  to  ths  undertakers  of  tho  want  cf 
supply. 

Macmorran,  K.C.  (Acland,  K.C.  with  him)  for 
the  appellants. — The  magistrate  was  wrong  in 
holding  that  the  appellants  were  liable.  If  there 
was  a  leak  in  the  communication  pipe,  then  the 
waterworks  company  were  not  bound  to  supply 
the  water  until  the  respondent  had  repaired  the 
leak,  and  the  respondent  had  power  to  open  the 
road  for  that  purpose.  The  Metropolis  Water 
Aot  1871  (34  Sl  35  Vict.  c.  113)  applies  in  this  case. 
Sects.  26  to  34  deal  with  the  supply  of  prescribed 
fittings.  By  sect.  3  of  the  Aot  the  term  "  fittings  " 
is  defined  as  including  communication  pipes.  By 
sect.  26  notice  relating  to  a  constant  supply  may 
be  given,  and  by  sect.  27  where  the  company  are 
required  to  provide  a  constant  supply  they  may 
serve  on  the  owner  or  occupier  a  notice  requiring 
such  owner  or  occupier  to  supply  his  premises  with 
the  prescribed  fittings.  Then  sect.  28  is  im- 
portant ;  it  provides :  **  Every  owner  or  occupier 
of  premises  upon  whom  notice  to  that  effect  has 


l>een  served,  shall,  witbia  two  months  after  the 
date  of  the  service  of  such  notioe,  provide  the  pre- 
scribed fittings,  and  shall  from  time  to  time  keep 
the  same  in  proper  repair."  He  is  not  only  to 
provide,  but  he  is  to  keep  in  repair  the  prescribed 
fittings,  which  by  seot.  3  includes  communication 
pipes.  The  case  finds  that  tbe  notices  under 
sect.  27  were  duly  served,  so  that  the  duty  was 
thereby  cast  upon  the  respondent  to  keep  in 
repair  the  communication  pipes.  By  sect.  32  if 
any  person  supplied  with  water  by  the  company 
wilfully  or  negligently  causes  or  suffers  any 
fittings  to  be  out  of  repair,  or  to  be  so  used  that 
the  water  is  likely  to  be  wasted,  be  is  liable  to  a 
penalty,  or  if  he  fails  to  do  anything  whiuh  ought  to 
be  done  to  prevent  such  waste,  then  tbe  com  puny 
may  cut  oft  any  of  the  pipes  through  which  water 
is  supplied  to  him,  "  and  may  cease  to  supply  him 
with  water,  so  long  as  the  cause  of  injury  remains 
or  is  not  remedied  " ;  so  that  the  company  though 
they  might  conceivably  do  the  repairs,  are  not 
bound  to  do  them,  and  if  the  consumer  does  not 
do  them  the  company  may  cut  off  the  supply. 
The  consumer  can  open  the  road  to  repair  the 
fittings ;  and  the  company  are  not  liable  to  penal- 
ties under  sect.  43  of  the  Act  of  1847  until  tbe 
consumer  himself  has  restored  t  ho  communication 
with  their  main  pipes:  {Sheffield  Waterworks  Com- 
pany v.  Wilkimon,  41  L.  T.  Rep.  254  ;  4  C.  P. 
Div.  410).  Coming  to  tbe  Aot  of  1847,  sect.  43 
imposes  a  penalty  upon  the  company  if  they 
neglect  or  refuse  to  furnish  to  the  owner  or  occu- 
pier a  proper  supply  of  water ;  and  seot  47  gives 
the  owner  a  right  to  purchase  from  the  company 
any  communication  pipeB  laid  by  the  company,  and 
thereupon  suoh  pipes  are  to  become  the  property 
of  the  owner.  Sect.  53  of  the  Act — which  is  im- 
portant— provides  that  every  owner  and  occupier, 
"  when  he  has  laid  such  communication  pipes  as 
aforesaid,"  and  has  paid  or  tendered  the  water 
rate,  shall  "  be  entitled  to  demand  and  receive  " 
from  the  company  a  sufficient  supply  of  water ; 
so  that  one  of  the  conditions  of  demanding  a 
water  supply  is  that  be  should  have  laid  the  com- 
munication pipes.  Where  the  water  has  been 
lawfully  cut  off,  a  person  is  not  entitled  to  have 
tbe  supply  restored  until  he  has  restored  the  com- 
munication pice).  Bramwell,  L.J.  in  Sheffield 
Waterworks  Company  v.  Wilkinson  (uW  tup.), 
says :  "  I  think  there  was  no  obligation  on  the 
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appellants "  —  the  waterworks  company  —  "to 
supply  water  to  the  respondent's  house  until  the 
communication  was  restored,  and  that  they  were 
not  bound  to  restore  it."  The  appellants  were 
entitled  in  this  ciso  to  cut  off  tbe  supply  to 
prevent  waste  of  the  water ;  if  so  the  respondent 
was  not  entitled  to  say  that  the  appellants  were 
in  the  wrong  until  he  biuitolf  was  able  to  apply 
to  them  to  restore  the  supply,  which  he  could  not 
do  until  he  had  restored  the  communication 
pipes.  With  regard  to  the  second  point,  the 
magistrate  imposed  penalties  for  three  dayB, 
when  he  could  only  have  imposed  them  for  two 
days. 

William  Finlaij  for  the  respondent.  —  The 
magistrate  was  right  upon  two  grounds;  first, 
upon  the  authorities  there  was  no  right  to  open 
the  road  for  the  purpose  of  getting  at  the  pipe  to 
repair  it;  and,  secondly,  under  Beet.  32  of  the 
Act  of  1871— which  is  the  only  section  which  can 
apply — there  was  no  power  to  cut  off  the  water ; 
the  section  applies  only  to  cases  where  there  has 
been  some  wrongful  act  or  default  on  the  part  of 
the  person  receiving  the  supply,  and  there  was  no 
such  wrongful  act  or  default  in  this  case.  First, 
as  to  the  right  of  the  respondent  to  open  the 
road  and  repair  the  pipe,  the  respondent  had  no 
such  right.  That  was  clearly  decided  in  Chapman 
v.  Fylde  Waterworks  Company  (71  L.  T.  Rep. 
:»3U;  (1804)  2  B.  59!>),  where  Kay,  L.J.  says : 
"...  I  have  looked  through  the  Act  of  1847, 
and  I  cannot  find  anywhere  in  it  an  express  power 
given  to  the  owner  or  occupier  of  a  house  to 
repair  a  service-pipe,  or  to  break  up  the  surface  of 
the  street  for  the  purpose  of  such  repair."  There  is 
no  power  given  anywhere  to  the  owner  or  occupier 
to  break  up  the  street  for  the  purpose  of  repair. 
That  case  arose  outside  the  metropolis,  and  there- 
fore the  Metropolis  Water  Acts  would  not  apply 
to  it ;  but  there  is  no  power  under  the  Metropolis 
Water  Acts  to  break  np  the  streets  for  the 
purpose  of  repair  of  the  pipes,  and  there  being  no 
power  in  the  respondent  to  break  up  the  road,  he 
ought  not  to  be  rendered  liable  to  a  penalty  for 
not  repairing  tho  pipe,  when  he  had  no  power  to 
open  the  road  for  that  purpose.  The  next  point 
ia  that  under  sect.  32  of  the  Act  of  1871,  which 
is  the  only  section  under  whioh  the  appellants 
can  justify,  even  if  there  was  a  refusal  to  repair 
the  pipe  that  refusal  was  not  wrongful  bo  as  to 
bring  that  section  into  operation.  Sect.  27  of 
that  Act  relates  to  notices  as  to  tbe  supply  of 
fittings,  and  sect.  28  requires  the  owner  or  occu- 
pier to  supply  the  prescribed  fittings;  then, 
coming  to  sect.  20,  my  proposition  is  that  sect.  2!) 
deals  with  the  case  of  an  innocent  omission  to 
repair  and  the  proper  proceedings  to  be  taken 
where  tbe  fittings  are  out  of  repair  without  any 
wilful  default  or  negligence  of  the  occupier. 
Sect.  32  is  a  highly  penal  section,  and  the  inten- 
tion clearly  was  that  in  the  case  of  an  innocent 
failure  to  repair  sect.  20  applies,  but  in  case  of  a 
wilful  failure  to  repair  sect.  32  applies.  The 
magistrate  has  found  that  there  was  no  default 
and  no  negligence  whatever  on  the  respondent's 
part,  and  therefore  there  was  no  wrongful  failure 
uy  him  under  sect.  32.  The  respondent  was 
clearly  a  person  entitled  to  a  supply  under  sect.  43 
of  tho  Act  of  1847,  and  as  tbe  appellants  have  not 
given  the  supply  they  must  justify.  Their  justifi- 
cation can  only  bo  under  sect.  32,  which  must  fail 
for  two  reasons— first,  that  there  was  no  power  in 


the  respondent  to  break  up  the  street,  and  there- 
fore no  power  to  get  at  the  pipe  to  repair  it;  and, 
secondly,  because  there  was  no  wilful  default  or 
negligence  on  the  respondent's  part. 

Macmorran,  K  C,  in  reply,  was  exiled  upon  as 
to  what  power  there  was  in  the  respondent  to 
break  up  the  street,  except  that  which  could  be 
inferred  from  tbe  sections.  1  refer  for  that  pur- 
pose  to  the  group  of  sections  in  the  Act  of  1S17, 
sects.  41  to  47,  and  to  the  group  48  to  M. 
Sect.  -18  gives  power  to  the  occupier  under  cer- 
taiu  conditions  to  lay  pipes  between  his  house 
and  the  main ;  and  sect.  52  gives  express 
power  to  the  occupier  to  open  so  much  of 
the  pavement  of  any  street  as  lies  between 
his  bouse  and  the  undertakers'  pipe.  Then,  when 
the  owner  and  occupier  has  done  all  that,  and 
when  be  has  laid  such  communication  pipes  and 
has  tendered  tbe  water  rate,  under  sect.  53  he  is 
enti  tied  to  a  supply  of  water.  So  that  there  is 
no  doubt  that  the  owner  or  occupier  is  entitled  to 
open  the  public  street  for  the  purpose  of  taking 
down  or  making  up  the  communication  pipe.  In 
Chapman  v.  Fyldc  Waterworks  Company  {ubi 
tup.)  there  was  no  obligation  whatever  on  the 
tenant  to  repair  the  pipe,  and  the  whole  cuss 
seems  to  turn  on  thaL  Lord  Esher,  M.R.  in  his 
judgment  makes  that  clear.  lie  points  out  that 
sect.  HI  gives  the  householder  power  to  break  up 
the  street  to  lay  down  a  service  pipe  or  to  remove 
it,  but  that  in  that  case  there  was  no  power  to  break 
up  the  street  to  repair  it,  as  there  was  no  liability 
to  repair.  That  was  not  this  case,  and  has  no 
bearing  on  this  case.  Here  there  was  a  duty  on 
the  tenant  to  repair  tho  pipe.  This  is  the  case 
of  un  ordinary  communication  pipe,  and  if  there 
is  an  obligation  to  repair  it — as  there  was  in  this 
case — then  there  would  be  a  clear  right  on  the 
part  of  the  consumer  to  do  what  was  necessary  to 
keep  the  pipe  in  repair,  and  necessarily  a  power 
to  open  tbe  street  for  that,  purpose,  just  as  he 
has  a  power  to  open  the  street  to  lay  down  a  new 

p,p0'  Cur.  adv.  vult. 

March  28. — Lord  Ai.vkr8TONR,  C  J.  read  the 
following  judgment  of  the  Court  (Lord  Alver- 
stone,  O.J.,  Wills  and  Kennedy,  JJ.):  —  This 
was  an  appeal  by  way  of  a  case  stated  by  a 
police  magistrate  on  a  complaint  preferred  by  the 
respondent  against  the  appellants  for  refusing  to 
furnish  a  supply  of  water,  contrary  to  sect.  43  of 
the  Waterworks  Clauses  Act  18-47.  Tbe  case  was 
extremely  well  urgued  by  counsel  on  behalf  of 
the  appellants,  and  on  behalf  of  the  respondent, 
and  raises  a  point  of  general  importance.  It  is 
not  necessary  to  refer  to  the  facts  in  detail,  as  to 
whioh  there  was  no  dispute,  and  which  are  clearly 
set  out  in  the  case;  it  is  sufficient  to  say  that 
on  the  fitb  June  191)3,  a  leak  baring  occurred 
under  the  roadway  opposite  113,  Eastbourne- 
mews,  the  road  was  opened  and  the  leak  was 
found  to  be  in  tbe  communication  pipe,  the  pro- 
perty of  the  consumer.  Notice  was  thereupon 
given  to  the  respondent's  coachman,  who  was 
occupying  the  premises  which  were  supplied  with 
water,  to  repair  the  pipe,  and  the  notice  stated 
that  it  would  be  the  duty  of  the  company  to  dis- 
connect if  the  pipe  was  not  repaired.  Tbe 
respondent  took  no  steps  to  repair  it,  and  the 
water  was  then  cut  off  by  the  company.  The 
pipe  was  subsequently  repaired  by  the  appellants 
at  the  request  of  the  respondent's  landlady.  The 
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magistrates  convicted  the  appellants,  the  water 
company,  and  fined  them  a  penalty  of  61.  for 
neglecting,  or  refusing,  to  supply  water  in  accord- 
ance with  sect.  43.  The  question  we  have  to 
consider  is  whether  there  was  any  evidence  upon 
which  this  conviction  can  be  supported.  It 
must,  we  think,  be  taken  upon  these  facts,  and, 
in  fact,  it  was  so  stated  in  the  course  of  the  argu- 
ment, that  the  only  refusal  to  supply  tho  water 
was  by  the  company's  cutting  it  off  upon  the 
6th  June,  and  continuing  to  keep  tho  water  cut 
off  until  it  was  agxin  supplied  on  the  10th.  The 
questions  we  have  to  decide  are  whether,  in  the 
metropolis,  if  a  leak  is  found  in  a  pipe  belonging 
to  a  consumer,  the  company  is  entitled  to  cut  off 
the  water  until  the  pipe  is  restored  ;  and,  secondly, 
does  a  refusal  to  supply  under  the  circumstances 
of  tho  present  case  constitute  an  offence  under 
sect.  43  ?  It  is  found  as  a  fact  in  the  case,  and 
for  reasons  which  we  stata  later  on  it  must  be 
the  fact,  that  the  pipo  was  the  property  of  the 
consumer — that  in,  the  owner  of  the  premises  let 
to  the  respondent.  Under  sect.  13  of  the  Water- 
works Clauses  Act  1847,  if  the  undertakers, 
except  when  prevented,  as  provided  in  an  earlier 
section,  neglect  or  refuse  to  furnish  to  any  owner 
or  occupier  entitled  under  the  Waterworks 
Clauses  Act,  or  the  special  Act,  to  receivo  a 
supply  of  water  during  any  part  of  the  time 
during  which  the  rates  for  bucIi  supply  shall  have 
been  settled,  or  tendered,  they  shall  be  liable  to 
a  penalty.  The  exception  referred  to  in  the 
earlier  words  of  that  section  is  to  be  found  in  the 
provisions  of  sect  42,  and  does  not,  in  our 
opinion,  apply.  Under  sect  28  powers  are  given 
to  the  undertakers  to  open  the  streets  and  lay 
down  service  pipes  and  other  works  for  the  supply 
of  water ;  under  sect.  29  they  may  not  enter 
private  property  without  consent,  except  in  a  case 
which  does  not  apply  here,  and  by  sect.  31, 
before  breaking  up  tho  street,  they  must  give 
certain  notices.  By  Beet.  48  the  owner  or  occupier 
of  any  dwelling-bouse  who  wishes  to  havo  water 
brought  into  his  premises  may  open  the  ground 
between  the  pipes  of  the  undertakers  and  his 
premises  and  lay  communication  pipes,  and 
sect.  52  empowers  such  owner  or  occupier  to 
open  or  break  up  the  street  for  such  purpose. 
There  are  also  provisions  in  sects.  41-47  as  to  the 
laying  of  communication  pipes,  by  the  under- 
takers which  are  only  material  as  supporting  the 
view  that  communication  pipes  are,  under  ordinary 
circumstances,  the  property  of  the  consumer. 
The  Metropolis  Water  Act  1H71,  contains  a  group 
of  sections — sects.  26  to  32 — which  were  referred 
to  in  argument  and  require  consideration.  Under 
these  sections  the  company  may  prescribe  fittings, 
which  by  tho  interpretation  clause,  sect.  3  of  the 
same  Act,  include  communication  pipes,  and 
sect.  23  provides  that  in  the  case  of  a  constant 
supply  the  owner  or  occupier  of  the  premises 
shall  provide  all  supply  fittings,  and  from  time 
to  time|keep  the  same  in  proper  repair.  Sect.  25' 
enables  tho  company,  if  the  fittings  are  out  of 
order,  to  give  notice  requiring  the  owner  or  occu- 
pier within  twenty-four  hours  to  cause  the  same 
to  be  repaired  so  as  to  prevent  any  waste  of  water, 
and,  if  any  person  faita  to  comply  with  the  terms 
of  such  notice,  the  company  may  repair  the 
fittings  of  such  person,  and  may  recover  the 
expenses  incurred.  Sect.  32  provides  that  if  any 
person  wilfully  or  negligently  causes  or  suffers 


any  fittings  to  be  out  of  repair,  or  to  be  so  us  3d 
that  the  water  supplied  to  him  is  likely  to  be 
wasted,  he  shall  be  liable  to  a  penalty,  and  the 
second  paragraph  of  the  same  section  provides 
that,  if  any  person  supplied  with  water  wrongfully 
fails  to  do  anything  which  ought  to  be  done  for 
the  prevention  of  waste,  the  company  may  cut  off 
any  pipes  by  or  through  which  the  water  is 
supplied  to  such  customer,  and  may  cease  to 
supply  him  with  water  so  long  as  the  cause  of 
injury  remains  or  is  not  remedied.  It  will  have 
been  observed  that  neither  the  Waterworks 
Clauses  Act  IS  17  nor  the  Metropolis  Water  Act 
1871,  nor  any  other  Act  to  which  our  attention 
has  been  called,  contains  any  express  provision 
giving  the  consumer  the  right  to  open  ttte  street 
for  the  purpose  of  repairing  tho  pipe,  and  this 
we  gather  from  the  statement  in  the  case 
and  from  the  judgment  of  the  learned  police 
magistrate  to  be  one  of  the  grounds  on  which 
he  decided  against  the  appellants.  It  is  true 
that  B  ram  well,  L.J.,  sitting  in  the  Common  Plea? 
Division,  expressed  the  opinion,  in  the  case  of 
Sheffield  Waterworks  Company  v.  Wilkinson  (4 
C.  P.  Div ,  at  p.  421),  that  the  right  to  break  up 
the  soil  followed  from  the  right  which  the  con- 
sumer had  to  lay  down  fresh  pipes  for  the  purpose 
of  obtaining  a  supply,  and  it  may  be  that  the 
obligation  imposed  upon  the  owner  and  occupier 
by  sect.  28  of  the  Metropolis  Water  Act  1871  to 
keep  the  prescribed  fittings,  which  include  com- 
munication pipes,  in  proper  repair  may  give  the 
consumer  a  right  to  open  the  road  for  the  purpose 
of  repair.  On  the  other  hand,  the  Court  of 
Appeal,  in  the  case  of  Chapman  v.  Fulde  Water- 
works  Company  (ubi  tup.),  expressly  decided  that 
the  Waterworks  Clauses  Act  1847  gave  the  con- 
sumer no  power  to  open  streets  for  the  purpose  of 
repair.  In  the  view,  however,  we  take,  this  dms 
not  seem  to  us  to  be  conclusive  of  the  case.  The 
question  still  remains  —  Is  the  consumer  who, 
having  the  opportunity  of  doing  so  without 
opening  the  street,  does  not  choose  to  repair  bis 
own  communication  pipe  a  person  entitled  to 
demand  a  supply  of  water  under  sect.  43  ?  We 
do  not  think  for  the  purpose  of  this  question  that 
any  distinction  can  be  drawn  between  owner  and 
occupier.  It  was  contended  on  behalf  of  the 
respondent  that  the  duty  of  repairing  the  pips 
rested  with  his  landlady.  The  water  company 
have  no  means  of  knowing  what  the  contractual 
relations  between  the  occupier  and  his  landlady 
are,  and,  in  our  opinion,  the  liability  of  the  com- 
pany in  respect  of  an  offence  under  sect.  43  cannot 
depend  upon  the  relations  between  the  owner  and 
occupier  of  the  premises.  No  question  in  this 
case  arises  as  to  the  opening  of  the  street  The 
street  was  opened  by  the  company :  notice  was 
given,  and  the  company  offered  to  reconnect- the 
pipe  upon  payment  of  the  expenses :  they  at  the 
same  time  gave  notice  that  if  the  pipe  was  not 
repaired  the  water  would  be  cut  off.  In  our  qpinion 
the  duty  to  repair  the  defect  in  tho  communication 
pipe  iB  by  sect.  28  of  the  Act  of  1871  cast  upon 
the  owner  or  occupier.  We  think  that  the  owner 
or  occupier  who,  after  notice  to  him  that  the 
communication  pipe  belonging  to  him  is  out  of 
repair,  permits  the  pipe  to  remain  in  a  condition 
in  which  it  would  cause  waste  of  water  has  wrong- 
fully failed  to  do  something  to  prevent  the  waste 
within  the  meaning  of  the  second  paragraph  of 
sect.  32  of  the  Act  of  1871,  and  that  under  these 
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circumstances  the  company  were  entitled  to  cut 
off  tbe  water  and  to  oeaae  to  supply  him  as  long 
as  the  injury  to  the  pipe  remained  unremedied. 
It  might  be  that  the  owner  or  occupier  of  a  house 
did  not  wish  to  continue  tbe  supply,  or  preferred 
to  put  in  a  better,  larger,  or  different  communi- 
cation pipe.  The  fact  that  the  company  could, 
if  they  were  so  minded,  have  repaired  the  pipe 
after  twenty-four  hours'  notice  under  sect.  29 
does  not  disentitle  them  from  exercising  their 
rights  under  sect.  32,  and  we  therefore  think  that 
the  owner  or  occupier  who.  under  such  circum- 
stance) as  tbe  present,  will  not  repair  the  pipe  which 
causes  the  waste  is  not  a  person  entitled  to  receive 
a  supply  of  water  under  sect.  43.  We  think  the 
true  view  to  bs  taken  of  the  facts  is  that  indicated 
by  the  court  in  Young  v.  South  war k  and  Vauxhall 
Waler  Company  (69  L.  T.  Rep.  1 4i) ;  and,  although 
no  doubt  in  one  sense  it  may  be  said  that  the 
question  is  one  of  fact,  we  think  that  the  magis- 
trate ought  as  a  matter  of  law,  upon  the  evidence 
in  this  case,  to  draw  the  conclusion  which  we 
have  indicated  upon  the  facts  us  stated.  The 
appeal  will  therefore  be  allowed,  with  costs. 

Appeal  allowed. 

Solicitors  for  the  appellants,  Bircham  and  Co. 

Solicitors  for  tbe  respondent,  Markby,  Stewart, 
and  Co. 


JJugwnu  Court  of  Ifttbicatott. 
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COURT  OF  APPEAL. 

Wednesday,  May  31. 
(Before  Vaughan  Williams,  Romeb,  and 

Cosckns-Haruy,  L.JJ.) 
Re  Bradbuby;  Wing  v.  Bbadbuby.  (a) 

APPEAL  FROM  THE  CHANCEBY  DIVISION. 

Will— Construction — Qifl  to  the  children  oj  A. 
—  "Die  without  leaving  children"  —  Vetted 
intereitt. 

A  trstator  gave  hit  property  in  trust  for  hit  wife 
for  life  and  upon  her  death  to  hit  daughter  A., 
but  if  the  should  be  then  dead  to  any  child  or 
children  of  A.,  and  "failing  such  issue  of"  A., 
to  his  daughter  B.,  but  if  the  thould  be  then  dead 
to  any  child  or  children  of  B. ;  but  thould  A. 
and  B.  be  then  both  dead  "leaving  no  issue," 
then,  in  case  of  each  or  either  of  them  being 
married  leaving  a  husband  or  husbands  them 
surviving,  to  the  husband*  or  to  the  survivor  of 
such  husband. 

B.  was  dead,  leaving  one  child. 

A .  was  still  living,  and  had  three  children. 

Held,  that  the  case  fell  within  the  rule  thai  where 
a  vested  interest  wat  given  to  children  it  was  not 
to  be  divested  by  a  gift  over  if  the  parent  died 
without  leaving  children. 

Treharne  v.  Layton  (L.  Rep.  10  Q.  B.  459,  at 
p.  Wi)  considered  and  applied. 

Re  Ball;  Slattery  v.  Ball  (59  L.  T.  Bep.  800;  40 
Ch.  Div.  11)  distinguished. 

Decision  of  Kekewich,  J,  affirmed. 

Elijah  Bbadbuby,  who  died  in  1895,  by  his 
will,  dated  in  1880,  gave  certain  real  and  personal 
estate  to  his  wife  Catherine  and  her  brother  R.  E. 

" \s)ltW>rUA  by  E.  A.  Ssbatcmt,  Esq.,  BarrUUtf^t-Lsw. 


Foster  upon  trust  for  sale  and  conversion  and  to 
pay  the  income  to  his  wife  during  her  life;  and 
upon  hei  death  the  testator  directed  that  his  real 
and  personal  estate  should  be  paid  and  transferred 
to  bis  youngest  daughter  Isabella  Bradbury,  but 
if  she  should  be  then  dead,  then  tbe  same  should 
l»e  transferred  to  any  child  or  children  of  Isabella 
Bradbury  in  equal  shares  if  more  than  one,  and, 
"  failing  such  issue  of  "  Isabella  Bradbury,  then 
the  same  should  be  transferred  to  his  elder 
daughter  Mary  Ann  Bradbury,  but  if  she  should 
be  then  dead,  then  the  same  should  be  trans- 
ferred to  any  child  or  children  of  Mary  Ann 
Bradbury.  But  should  Isabella  Bradbury  and 
Mary  Ann  Bradbury  be  tbea  both  dead,  "  leaving 
no  issue,"  then,  in  case  of  each  or  either  of  them 
being  then  married  leaving  a  husband  or  husbands 
them  surviving,  the  same  should  be  transferred  to 
their  said  husbands,  share  and  share  alike,  or  to 
the  survivor  of  such  husbands. 

Mary  Ann  Bradbury  was  married  in  1881  to 
Charles  Henry  Wing  and  was  now  dead,  having; 
had  issue  one  child  only. 

Isabella  Bradbury  was  married  in  1898  to  Frank 
Yigar  and  bad  three  children,  the  eldest  of 
whom  was  born  in  1899,  and  who  wore  all  living. 

This  action  was  brought  by  Charles  Henry 
Wing  and  hiB  infant  child  against  the  testator  a 
widow  and  Isabella  Vigar,  alleging  a  breach  of 
trust  and  claiming  an  account  and  administration 
bo  fur  as  was  necessary  of  the  testator's  estate  ; 
and  the  plaintiffs  took  out  a  summons  for  the 
appointment  of  a  receiver. 

The  question  was  whether,  according  to  the 
true  construction  of  the  testator's  will,  the  plain- 
tiffs had  such  an  interest  thereunder  as  would 
enable  them  to  maintain  an  action  for  the 
preservation  of  the  trust  property  from  the 
consequence  of  the  alleged  breach  of  trust. 

The  summons  came  on  before  Kekewich,  J.  in 
chambers,  when  the  defendants  raised  the  point 
that,  according  to  the  true  construction  of  tbe 
testator's  will,  the  children  of  Isabella  Vigar  took 
vested  interests  at  birth ;  and  that  as  she  had  had 
children  the  plaintiffs  had  no  such  contingent 
interest  as  they  claimed  to  have,  and  could  not 
therefore  maintain  the  action. 

The  summons  was  adjourned  into  court  for 
argument  on  this  point,  when  Kekewich,  J.  upheld 
the  defendants'  contention  and  refused  to  make 
any  order  on  tbe  summons. 

The  plaintiffs  now  appealed. 

P.  Ogden  Lawrence,  K.C.  and  H.  Langford 
Lewis  for  the  appellants. — This  appeal  from  tbe 
refusal  of  Kekewich,  J.  to  appoint  a  receiver 
involves  the  construction  of  the  will  of  the  testa- 
tor. We  submit  that  that  will  shows  a  distinct 
intention  that  the  person  or  persons  to  take  tbe 
testator's  property  on  tbe  death  of  his  widow 
should  be  a  person  or  persons  who  survived  ber. 
In  the  case  of  tbe  successive  gifts  to  the  testator's 
two  daughters,  Isabella  and  Mary  Ann,  it  is  an 
express  condition  that  to  enable  them  to  take  they 
shall  be  living  at  the  death  of  the  widow ;  and  it 
should,  we  contend,  be  so  implied  in  the  case  of 
their  children,  the  words  "  failing  such  issue  " 
being  read  as  meaning  "  failing  such  issue  then 
living."  There  is  a  distinction  between  "  failure  " 
and  "  want "  of  issue  under  sect.  29  of  the  Wills 
Act  (1  Vict.  c.  26) ;  failure  means  not  only  to  be 
lacking,  but  to   become  lacking.   The  words 
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"  leaving  no  issue  "  in  the  final  gift  over  to  the 
danghters'  respective  husbands  must  be  taken  in 
their  natural  meaning,  and  should  not  be  construed 
"having had  no  issue."  In  all  the  cases  where 
this  construction  has  been  adopted  it  has  been 
with  the  object  of  preventing  a  clearly  vested 
interest  from  being  divested.  Kekewich,  J. 
decided  in  this  case  upon  the  authority  of  a  line 
of  cases  beginning  with  Maitland  v.  Chailie 
(6  Madd.  244),  and  of  which  the  last  reported  is 
Re  CMoU  ;  Cobbold  v.  JW/ou,  88  L.  T.  Itep.  745  s 
(11)03)  2  Ch.  299. 
[Vauqhan  Williams,  L.J.  referred  to  the  pro 
position  laid  down  by  Amphlett,B.  in  Treharne  v. 
Layton  (L.  Rep.  10  Q.  B.  459,  at  p.  463).]  We 
■ay  that  the  present  case  is  covered  exactly  by 
the  principle  laid  down  by  North,  J.  and  the  Court 

Re  Ball ;  Slattery  v.  Ball,  59  L.  T.  Bep.  800 ; 
30  Cb.  Dir.  508  ;  40  Cb.  Dir.  11. 

The  principle  there  established  is  that  the  conrt 
will  construe  words  such  as  these  according  to 
their  natural  meaning  where  it  is  clear  that  the 
testator  intended  the  interest  of  the  children  to  be 
divested  in  some  event  Here  the  interest  of 
Isabella's  children  is  not  vested,  but  is  contingent 
on  Isabella  dying  before  the  widow.  Should 
Isabella  survive  the  widow  she  will  take  abso- 
lutely, and  her  children  will  be  excluded. 
[  Vauohan  Williams,  L.J.— In  Re  Ball ;  Slattery 
v.  Ball  {ubi  sup.)  there  was  no  express  gift  to  the 
children  at  all.]  That  is  so,  but  that  was  not 
the  ground  of  the  decision  there.  It  is  amply 
wide  enough  to  cover  the  present  cam,  which  at 
any  rate  differs  essentially  from  all  the  reported 
cases  where  "  leaving  "  has  been  construed  as 
"  having  had." 

Edward  Clayton,  for  the  respondents,  was  not 
called  upon  to  argue. 

Vauguan  Williams,  L.J. — In  my  opinion 
this  case  falls  within  the  well  established  rule 
that  where  a  vested  interest  is  given  to  children 
it  is  not  to  be  divested  by  a  gift  over  if  the 
parent  dies  without  leaving  children.  Against 
that  it  is  said  that  we  ought  to  hold  that  there 
is  no  vested  interest  originally  given  to  the 
children  by  reason  of  the  latter  part  of  the  will, 
which  contains  these  words :  "  But  should  the 
said  Isabella  Bradbury  and  Mary  Ann  Rachel 
Foster  Bradbu:y  be  then  both  dead,  leaving  no 
issue,  then  in  case  of  each  or  either  of  them  being 
then  married,  leaving  a  husband  or  husbands  then 
surviving,  the  same  shall  be  transferred  to  their 
said  husbands,  share  and  share  alike,  or  to  the 
survivor  of  such  husbands.  That,  however,  is  not 
my  view.  In  my  judgment,  we  ought  not  to  read  the 
gift  in  the  way  suggested  on  behalf  of  the  appel- 
lants. The  case  is  really  governed  by  the  pro- 
position laid  down  in  Treharne  v.  Layton  (L.  Rep. 
10  Q.  B.  459)  to  which  I  referred  in  the  con  rso  of 
the  argument.  In  that  cose  Amphlett,  B.  said 
(at  p.  40:1) :  "  I  have  always  considered  that  the 
canon  of  construction  which  has  been  applied  to 
this  will  has  been  est iiUHahed  upon  authority  it 
was  impossible  to  gainsay.  The  counsel  for  the 
defendants  has  been  unable  to  adduce  a  single 
case  at  variance  with  the  uniform  current  of 
decisions  which  establish  the  principle  that 
where  a  gift  is  a  vested  gift  it  will  not  become 
divested  by  the  use  of  the  words  '  in  case  the 
parent  dies  without  leaving  issue.' "   With  regard 


to  the  case  which  has  been  relied  upon  of  Re 
Ball ;  Slattery  v.  Ball  (59  L.  T.  Rep.  400  ;  40  Ch. 
Div.  11)  it  is  only  necessary  to  say  that  that 
case  obviously  belongs  to  quite  a  different  class 
of  case  from  that  with  which  we  have  now  to 
deal. 

Romer,  L.J — I  am  of  the  same  opinion. 
When  you  once  find  out  that  there  is  a  gift  to  the 
children  of  Isabella  which  was  a  vested  interest  at 
birth,  there  is  an  end  of  the  appeal. 

Cozens-Hakdy,  L.J.— I  agree. 

Appeal  dismissed. 

Solicitors  for  the  appellants,  Westbury,  Preston, 
and  Stavridi. 

Solicitors  for  the  respondents,  Boulton,  Sons, 
and  Samleman. 


Wednesday,  Jane  1. 
(Before  Vacohan  Williams,  Romer,  and 
Cozrns-Hardy,  L.JJ.) 
Be  Atkinson;  Babbebs*  Company  v.  Grose. 
Smith,  (a) 

appeal  from  the  chancery  division. 

Tenant  for  life  and  remainderman — Authorised 
investment— 'Proceeds  of  realisation  of  insuffi- 
cient mortgage  security— Arrears  of  interest 
— Apportionment  of  fund  available. 

The  true  principle  of  apportionment,  as  between 
tenant  for  life  and  remainderman,  of  a  fund 
representing  the  proceeds  of  the  realisation  of 
an  authorised,  but  insufficient,  mortgage 
security,  upon  which  there  are  arrears  of  interest 
due,  in  order  that  there  may  be  a  rateable 
equality  in  the  incidence  of  the  deficiency,  is  to 
take  the  amount  due  to  the  tenant  for  life  in 
respect  of  arrears  of  interest,  and  the  amount 
due  to  the  remainderman  in  respect  of  capital, 
and  to  apportion  the  fund,  as  at  the  date  when 
the  same  is  recovered,  in  proportion  to  tliose 
amounts  respectively. 

Re  Moore ;  Moore  v.  Johnson  (52  L.  T.  Rep.  510) 
and  Re  Alston;  Alston  v.  Houston  (1901)  2 
Ch.  584)  considered  and  approved. 

Re  Foster;  Lloyd  v.  Carr  (Oil  L.  T.  Rep.  443 ;  45 
Ch.  Div.  G29)  overruled. 

Decision  of  Kekewich,  J.  affirmed. 

John  Atkinson,  by  his  will,  dated  the  30th 
Aug.  1858,  so  far  as  is  material  for  the  present 
report,  gave  and  bequeathed  his  residuary  estate 
to  his  trustees  upon  trust  for  conversion  and 
investment  of  the  proceeds  as  therein  mentioned, 
and  upon  further  trust,  subject  to  certain  interests 
which  have  since  determined  or  become  satisfied, 
to  pay  the  income  to  his  eleven  nephews  and 
nieces  for  life  and  the  survivors  and  survivor  of 
them,  with  remainder  to  the  master,  governors, 
and  commonalty  of  the  Mystery  of  Barbers, 
London  (hereinafter  termed  the  Barbers'  Com. 
paay)  upon  charitable  trusts. 

The  testator  died  on  the  8th  Nov.  18C1. 

The  present  trustees  of  the  will  were  Henley 
Grose  Grose-Smith,  Charles  Howard  Atkinson, 
and  Frank  Chorlton  Lingard. 

In  1892,  when  these  proceedings  were  insti- 
tuted, the  surviving  life  tenants  were  John 
George  Atkinson,  Richard  James  Atkinson,  Mary 
Thornton  Smith,  and  Charles  Howard  Atkinson. 

(•)  Reported  by  E.  A.  Scmtciilbt,  E»q.,  BtrrtiUr-st  L»w 
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John  George  Atkinson  died  on  the  12th  Oct. 
18!)4,  and  Alice  Margaret  Hyde  was  his  personal 
representative. 

Part  of  the  testator's  residuary  estate  was 
invested  on  mortgage  of  three  farina  in  Essex 
(hereinafter  termed  the  Essex  mortgage), 
known  as  Behbams  ind  Clements  Hall  Farms  at 
Hawk  well,  and  Butlers  Farm  at  Shopland. 

Another  part  of  the  testator's  residuary  estate 
was  invested  on  a  mortgage  culled  "  Sutton's 
mortgage,"  not  material  to  be  more  specifically 
referred  to. 

The  Essex  mortgage  was  dated  the  13th  Jan. 
1861,  and  was  for  29,000/.  and  interest  at  5  per 
cent.,  reducible  to  4  per  cent  on  punctual 
payment. 

The  interest  on  the  Essex  mortgage  falling  into 
arrear,  the  trustees  entered  into  possession  in  May 
1889,  nt  which  time  the  principal  sum  of 
23,340/.  2«.  Sd.  was  due  on  the  security. 

The  rents  received  by  the  mortgagees  from  the 
mortgaged  properties  proved  insufficient  to  keep 
down  the  interest  on  the  Essex  mortgage,  and  in 
March  1892  this  action  was  commenced,  by 
originating  summons,  by  the  Barbers'  Company 
as  plaintiffs  against  the  then  trustees  of  tho 
testator's  will  and  the  then  tenants  for  life,  for 
the  purpose  of  determining  whether  the  mort- 
gaged properties  ought  not  to  bo  realised. 

At  the  date  when  this  action  was  commenced 
Clements  Hall  and  Belsbanis  farms  were  occupied 
by  the  representatives  of  William  Perry  under  a 
lease  which  would  expire  at  Michaelmas  1802  at 
the  yearly  rent  of  .575/..  and  Butlers  Farm  was 
occupied  by  Seaman  Jeffries  and  Arthur  William 
Jeffries  on  a  tenancy  which  commenced  at 
Michaelmas  1881)  and  was  determinable  by  either 
on  two  years'  notice  at  the  yearly  rent  of 

By  an  order  made  on  the  originating  summons 
on  the  2nd  June  1892  the  court  declared  that  the 
trusts  of  the  will  of  the  testator  John  Atkinson 
ought  to  bo'performed  and  carried  into  execution, 
and  did  order  and  adjudge  the  same  accordingly. 
And  it  was  ordered  that  an  inquiry  should  bo 
made  whether  any  and  what  proceedings  should 
be  taken  to  realise  the  mortgage  securities  in  the 
summons  mentioned  (being  the  Essex  and  Sutton's 
mortgages)  or  either  of  them. 

At  Michaelmas  1892  the  Clements  Hall  and 
Belshams  Farms  became  vacant.  Belshams  Farm 
was  immediately  relet. 

By  an  order  in  this  action  made  on  the  23rd  Jan. 
1893  it  was  ordered  that  the  income  in  the  hands 
of  the  trustees  should  be  from  time  to  time  paid 
to  the  defendants,  the  tenants  for  life.  And  it 
was  ordered  that  the  trustees  should  be  at  liberty 
to  raise  and  pay  out  of  the  Consols  forming  part 
of  the  capital  of  tho  testator's  residuary  estate 
the  moneys  payable  to  the  executors  of  William 
Perry  as  outgoing  tenants  for  tenant  right  in 
respect  of  Clements  Hall  and  Belshama  Farms, 
afUsr  deducting  what  was  due  from  them  for  rent 
and  also  to  raise  and  pay  any  moneys  necessary 
to  be  expended  for  cultivation  of  Clements  Hall 
Farm  until  it  was  relet,  but  without  prejudice  to 
any  question  as  to  the  manner  in  which  such 
moneys  ought  ultimately  to  be  borne  as  between 
capital  and  income,  or  as  to  the  right,  if  any,  of 
the  tenants  for  life  under  the  testator's  will  to 
such  rent  (the  trustees  replacing  any  moneys  so 
expended  by  tbem  as  hist  aforesaid  out  of  the  first  . 


moneys  received  in  respect  of  rente  and  profits  of 
Clements  Hall  Farm). 

In  accordance  with  this  order  the  trustees 
raised  and  paid  .122/.  9».  4</.  to  the  executors  of 
William  Perry  for  tenant's  right,  but  they  did  not 
deduct  from  this  sum  the  rent  received  by 
the  trustees  from  such  executors  on  quitting, 
amounting  to  8+/.  Gn.  id. 

The  trustees  claimed  to  treat  this  money  as 
capital,  but  the  matter  being  brought  before  the 
judge  by  the  master,  the  judge  authorised  the 
trustees  to  treat  such  sum  of  81/.  6*.  4<i.  as 
income,  and  tho  same  was  distributed  by  the 
trustees  among  the  tenants  for  life  accordingly. 
Tho  trustees  placed  Clements  Hall  Farm  under 
the  care  of  Charles  Howard  Atkinson,  one  of  the 
trustees  and  also  one  of  the  tenants  for  life,  who 
kept  it  in  cultivation  from  Michaelmas  1892  to 
Lady  Day  1897,  the  money  required  for  the  pur- 
pose being  raised  out  of  the  Consols  forming  part 
of  the  testator's  residuary  personal  estate. 

On  the  4th  Feb.  1898  an  order  was  made  giving 
leave  to  sell  to  Robert  Watkinson  Clements 
Hall  Farm  for  4250/.  and  the  Manor  of  Clements 
for  a  sum  to  be  ascertained  by  valuation  (which 
valuation  amounted  to  402/.)  and  for  Charles 
Howard  Atkinson's  farming  accounts  to  be 
passed. 

Since  May  1899,  when  the  trustees  took  posses- 
sion  of  the  farms  subject  to  the  Essex  mortgage, 
the  rents  had  never  been  sufficient  to  pay  the 
mortgage  interest,  and  there  were  considerable 
arrears  due  to  life  tenants,  but  the  amount  of 
such  arrears  depended  to  a  great  extent  whether 
mortgage  interest  should  be  charged  at  the  rate  of 
4  or  5  per  cent. 

A  summons  was  accordingly  taken  out  by 
Richard  James  Atkinson  and  Mary  Thornton 
Smith,  two  of  the  three  surviving  tenants  for 
life,  asking  for  a  declaration  that  the  net  pro- 
ceeds of  sale  of  Clements  Hall  Farm,  and  also  the 
proceeds  of  sale  of  the  other  hereditaments  remain- 
ing subject  to  the  mortgage  of  the  13th  Jan.  1804, 
when  the  same  should  be  Bold,  ought  to  be  appor- 
tioned between  the  tenants  for  life  for  the  time 
being  of  the  residuary  estate  of  the  testator, 
under  the  trusts  of  his  will  and  the  trustees  of 
the  will  as  representing  the  capital  of  snch 
residuary  estate,  in  proportion  to  the  amounts  due 
in  respect  of  arrears  of  interest  under  the  mort- 
gage, and  the  amount  of  capital  remaining  due  on 
the  mortgage,  including  sums  advanced  out  of 
capital  of  the  testator's  residuary  estate  towards 
the  expenses  of  cultivating  the  property  pur- 
suant to  the  order  of  the  23rd  Jan.  1893  ;  or,  in 
the  alternative,  that  the  rights  and  interests  of 
the  beneficiaries  under  the  testator's  will  in  such 
net  proceeds  of  sale  might  be  ascertained  and 
declared. 

The  Bummons  also  asked  for  a  declaration 
that  the  rent,  amounting  to  87/.  10*.,  of  Clements 
Hall  Farm  and  of  Belshams  Farm,  and  the  rent, 
amounting  to  197/.  3«.  '.id.,  subsequently  received 
in  respect  of  the  same  farms  after  the  same  were 
relet,  ought  to  bo  treated  as  income  and  paid  to 
the  tenants  for  life  ;  or  otherwise  that  the  rights 
and  interests  of  the  beneficiaries  in  relation  to 
such  rent  might  bo  ascertained  and  declared. 

The  summons  further  asked  that  direction  a 
might  be  given  for  the  realisation  of  the  other 
properties  now  remaining  subject  to  the  mort- 
gage of  the  13th  Jan.  1804. 
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The  summons  was  adjourned  into  conrfc  and 
came  on  to  be  beard  before  Kekewicb,  J.  on  the 
9th  Nov.  11M>3,  when  the  following  judgment  was 
delivered  :— 

Kekrwich,  J.— The  mortgage  of  the  13th  Jan. 
18*i4  comprised  several  distinct  properties.  One 
of  them  was  called  the  Clements  Ilall  F  irm. 
The  Clements  Hall  Farm  was  realised  some  years 
ago,  and  the  purchase  money  was  available  for 
distribution  among  the  parties  entitled,  subject, 
of  course,  if  it  be  necessary,  to  a  provision  for 
costs.  The  other  properties  remain  unsold. 
There  is  no  reason  why,  subject  to  such  a  pro- 
vision as  I  have  mentioned,  the  proceeds  of  sale 
of  tho  Clements  Hall  Farm  should  not  now  be 
distributed  among  those  entitled  to  the  proceeds 
and  in  the  proportions  in  which  they  are  entitled 
to  them.  The  question  is,  In  what  proportions 
are  they  entitled  to  those  proceeds  ?  There  is  a 
tenant  for  life — there  are  more  than  one.  I  know, 
but,  for  the  purpose  of  the  proposition,  I  wilt  say 
there  is  a  tenant  for  life — and  there  is  a  remain- 
derman ;  and  the  real  question  is  in  what  propor- 
tions the  tenant  for  life  and  the  remainderman 
are  to  be  entitled  to  this  money.  I  went  into  this 
question  in  Re  AUton  ;  Alston  v.  Houston  {1901) 
1  Ch.  581-).  1  expressed  my  opinion  in  that  case, 
and  I  do  not  intend  now  to  go  into  my  own  judg- 
ment there.  But  I  shall  certainly  adhere  to  it, 
and  not  the  less  because  the  whole  question  has 
since  been  considered  in  Ireland  in  a  case  of 
Stewart  v.  King  tale  (1902)  1  Ir.  49(5).  and  the 
Master  of  the  Rolls,  although  he  quoted  my  judg- 
ment, not  professing  to  follow  it,  has  arrived  at 
the  same  conclusion  as  I  did.  Before  going 
further,  as  I  am  now  on  the  cases  I  may  mention 
that  I  do  not  see  that  as  regards  the  mutter  in  hand 
Swinfen  Eady,  J.'s  decision  in  Re  Phillimore; 
Phillimore  v.  Herbert  (88  L.  T.  Rep.  765;  (H>03) 
1  Cb.  !>1'2)  in  the  slightest  degree  conflicts  with 
my  view.  He  had  there  to  determine  from  what 
date  the  account  should  be  taken,  and  he  put  the 
question  in  this  way:  Should  the  account  be 
taken  from  the  testator's  death  or  from  another 
da  Us  he  mentions  when  the  mortgage  became 
payable,  and  it  appeared  that  the  security  was 
insufficient ;  or  from  another  date  he  mentions 
when  the  income  first  fell  into  arrear  ?  Of  course 
I  have  here  no  doubt.  The  account  must  be  taken 
from  the  time  when  the  income  first  fell  into 
arrear.  But  that  was  not  what  he  adopted.  He 
adopted  the  date  when  it  was  first  ascertained 
that  the  security  was  insufficient.  It  is  impossible 
for  me  to  apply  that  decision  supposing  it  to  be 
otherwise  applicable  here,  because  I  do  not  know 
that  the  security  is  insufficient.  It  never  has  been 
known,  and  is  not  known  now.  As  I  pointed  out 
not  long  ago  in  the  course  of  the  argument — when 
Mr.  Vaughan  Hawkins  endeavoured  to  persuade 
me  to  postpono  the  realisation  of  the  rest  of  the 
security  because  it  was  hoped  that  the  property 
would  rise  in  price  60  much  that  everybody  would 
be  paid  in  full — non  constat  that  they  will  not  be 
paid  in  full.  I  cannot  yet  say  that  the  security 
has  been  found  to  be  insufficient.  Is  that  any 
reason  why  I  should  not  distribute  what  has  been 
realised  P  If  the  sale  is  postponed,  as  it  may  be, 
for  some  time,  reasons  may  yet  appear  for  putting 
it  off  longer  than  I  at  present  think  it  ought  to  be 
put  off.  But  is  there  any  reason  why,  having  got  a 
large  sum  of  money  in  hand,  the  parties  should  not 
have  the  benefit  of  that  because  there  are  other  pro- 


perties which  will  by  and  bye  be  realised  to  bring  in 
more  money  available  for  distribution  1*  Therefore 
it  seems  to  me  I  must  Btart  with  this,  that  I  have 
a  part  of  the  property  realised.   I  know  that  tint 
is  not  enough,  certainly,  to  pay  20*.  in  the  pound  ; 
but  1  have  to  distribute  it  as  far  as  it  will  go 
among  the  parties  entitled — that  is  to  say,  among 
the  tenants  for  life  and  the  remainderman — and 
I  apply  Re  AUton  ;  Alston  v.  Houston  (ubi  sup.). 
1  find  what  to-day  is  due  to  the  tenants  for  life 
for  interest;  I  find  what  to-day  is  due  to  the 
remainderman  for  capital ;  and,  having  got  those 
sums,  whatever  they  are,  I  distribute  what  is 
distributable  among  the  two  parties  in  the  pro- 
portions which  those  sums  bear  to  one  another. 
That  is  the  application  of  Re  AUton;  AUton  v. 
Houston  (ubi  tup.).   That  is  all  that  I  can  do  by 
my  present  order.    But  other  points  of  detail 
have  been  argued,  and  one  or  two  of  them  must 
be  dealt  with.    In  the  first  place,  in  order  to 
ascertain  what  is  due  to  the  tenants  for  life,  am  I 
to  calculate  interest  as  running  at  5  per  cent,  or 
at  some  other  rate  ?   It  has  been  decided  by 
Kay,  J.  as  long  ago  as  1S89,  in  the  case  of 
Bright  v.  Campbell  (00  L.  T.  Rep.  731 ;  41  Ch. 
Dir.  388),  and  I  lelieve  the  decision  has  never 
been  questioned  in  the  slightest  degree,  that  the 
receipt  by  a  mortgagee  in  possession  of  rents  and 
profits  is  not  receipt  of  interest  so  as  to  make  it  a 
payment  of  interest  under  the  ordinary  provision 
of  a  mortgage  deed  reducing  the  rate  from,  eay, 
5  per  cent,  to  4  per  cent,  on  punctual  payment. 
That  seems  to  apply  here.    The  mortgagees  are 
entitled  to  calculate  the  sum  due  to  them  at  f»  per 
cent,  interest.   The  tenants  for  life  to  whom  the 
interest  is  pajable  are  therefore  entitled  to  5  per 
cent,  interest  on  the  capital  bum  due  from  the 
mortgagor.   Then  what  is  the  capital  sum  due 
from  the  mortgagor?   The  mortgagees  entered 
into  possession  and  they  have  necessarily  increased 
— that  is  to  say,  they  have  as  a  matter  of  fact, 
as  does  sometimes  happen,  increased— the  amount 
due  from  the  mortgagor  to  the  mortgagees.  The 
mortgagor  is  not  here  and  I  cannot  bind  him, 
and  I  do  not  attempt  to  bind  him  by  anything 
that  may  be  said.   But  it  seems  as  if  the  mort- 
gagees had,  while  in  possession,  from  time  to 
time  expended  moneys,  taking  them  possibly  out 
of  the  rents  and  profits  and  possibly  out  of  other 
trust  moneys.    They  have  taken  moneys  to  make 
those  payments,  which  the  mortgagor  must  allow 
them,  and,  allowing  them,  must  pay  interest  on 
them  at  5  per  cent.   The  tenants  for  life  are,  it 
seems  to  me,  entitled  to  say :  "  What  is  due  to  us  is 
5  per  cent,  interest  on  the  sum  originally  advanced 
and  on  whatever  has  been  added  to  the  capital 
sum  by  taking  the  money  which  would  have  been 
available  for  the  payment  of  our  interest  and 
expending   it   on    permanent  improvements." 
Then  there  is  possibly  another  cIosb  of  expendi- 
ture.  It  looks  to  me  from  the  account  as  if  there 
would  be  another  class  of  expenditure — that  is, 
where  mortgagees  in  possession  have  expended 
money  on  cultivation — the  result  being  that 
money  has  been  taken  which  might  have  been 
available  for  distribution  among  the  parties  for 
the  use  of  the  farms,  but,  at  the  same  time, 
cannot  be  charged  against  the  mortgagor.   If  it 
comes  under  the  head  of  permanent  improve- 
ments it  can  be  charged  against  him.    If  it  is 
merely  cultivation  it  cannot.   I  cannot  do  more 
than  indicate  the  line.    Not  being  chargeable 
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against  the  mortgagor,  or  such  part  a?  is  not 
chargeable  against  tbe  mortgagor,  it  cannot  bear 
interest  at  5  per  cent,  or  any  other  rate  per  cent, 
for  the  benefit  of  the  tenants  for  life.  That  will 
lie  dealt  with,  and  must  be  dealt  with,  on  a  dif- 
ferent footing.  The  tenant*  for  life  are  entitled 
to  5  per  cent,  on  what  is  due,  whether  it  was  the 
sum  originally  advanced  or  that  which  has, 
according  to  tbe  ordinary  rules  between  mort- 
gagor and  mortgagee,  been  added  to  it.  The 
remainderman  is  entitled  to  that  which  bears 
interest.  What  there  is  available  for  distribution 
roust  be  distributed  among  them  according  to 
those  proportions.  Really  the  order  may  with 
great  advantage  follow  tbat  made  in  Be  Alston ; 
Alston  v.  Houston  (ubi  tup.),  which  simply 
directs  an  apportionment  between  the  tenant  for 
life  and  the  remainderman  according  to  what  is 
dne  to  them  respectively,  using  those  words  as 
implying  that  an  account  must  be  taken  of  what 
is  due. 

The  order  as  drawn  up  was  in  tbe  following 
terms : 

"  This  court  doth  order  that  tbe  hereditaments 
remaining  subject  to  tbe  mortgage  dated  tbe 
13th  Jan.  1864  in  the  summons  mentioned  be  sold 
with  the  approbation  of  the  judge,  and  that  the 
money  to  arise  from  such  sale  be  paid  into 
court  to  the  credit  of"  the  action.  And,  after 
ordering  that  accounts  be  taken  of  what  is 
due  to  the  trustees  nnder  tbe  mortgage  and 
of  all  sums  of  money  properly  laid  out  by 
them  in  necessary  repairs  and  lasting  improve- 
ments and  insurance  of  tbe  hereditaments 
comprised  in  the  mortgage,  it  was  ordered  that 
"tbe  net  proceeds  of  the  sale  of  Clements  Hall 
Farm  and  Manor  of  Hawkwell  be  apportioned 
between  the  defendants  Charles  Howard  Atkin- 
son, Richard  James  Atkinson,  and  Mary  Thornton 
Smith,  the  tenants  for  life,  and  the  defendant 
Alice  Margaret  Hyde,  representing  John  George 
Atkinson,  a  deceased  tenant  for  life,  on  the  one 
band  and  the  capital  of  the  trust  fund  on  the  other 
hand  in  the  proportion  which  the  amonnt  of 
interest  in  arrear  at  hi.  per  cent,  per  annum  bears 
to  the  amount  of  principal  due  under  the  said 
mortgage,  and  that  the  amounts  so  apportioned 
and  the  names  of  the  persons  to  whom  tbe  same, 
are  payable  be  certified.  And  it  is  ordered  that 
the  said  trustees  do  pay  the  amounts  so  appor- 
tioned to  tbe  said  defendants  Charles  Howard 
Atkinson,  Richard  James  Atkinson,  Mary  Thorn- 
ton Smith,  and  Alice  Margaret  Hyde  less  tbe 
said  sums  of  200/.  already  paid  as  aforesaid  and 
do  retain  the  residue  of  such  proceeds  as  capital 
monejsof  the  testator's  estate,  and  the  rest  of 
the  eaid  application  is  to  stand  over  until  after 
the  sale  hereby  directed." 

From  that  decision  tbe  plaintiffs  appealed. 

By  their  notice  of  appeal  the  plaintiffs  asked 
tbat  the  decision  of  Kekewich,  J.  might  be 
reversed;  and  tbat  in  lieu  thereof  it  might  be 
ordered  tbat  for  the  purpose  of  apportioning  tbe 
net  proceeds  of  sale  between  the  defendants,  the 
tenants  for  life,  on  the  one  band  and  the  capital 
of  the  trust  fund  on  the  other  hand,  the  total 
amount  of  interest  and  income  received  by  the 
tenants  for  life  for  the  time  being  from  the 
mortgage  ought  to  be  added  to  the  net  proceeds 
of  sale,  together  with  any  other  capital  sum  or 
sums  repaid  to  or  received  by  tbe  trnste*  for  the 


'  time  baing  of  the  testator's  will  in  respect  of  tbe 
mortgage  (such  aggregate  sum  being  hereinafter 
referred  to  as  "  the  net  aggregate  amount  received 
from  the  mortgage  ")  and  that  the  net  aggregate 
amount  received  from  the  mortgage  should  ba 
divided  between  the  tenants  for  life  on  tbe  one 
band  and  the  capital  of  the  trust  estate  on  the 
other  hand  in  tbe  proportion  which  the  total 
amount  of  interest  and  income  which  tbe  tenants 
for  life  would  have  received  from  the  mortgage  if 
the  same  bad  been  punctually  paid  (after  deducting 
income  tax)  bore  to  tbe  total  amount  of  capital 
invested  on  the  mortgage  security.  But  that  in 
estimating  the  Bum  due  to  the  tenants  for  life 
they  were  to  give  credit  for  tbe  total  amount 
received  by  them  in  respect  of  interest  and  income 
from  the  capital  sum  invested  on  the  mortgage 
security  and  in  estimating  the  sum  due  to  capital 
credit  shall  bo  given  for  all  capital  sums  repaid 
to  or  received  by  the  trustees  for  the  time  being 
in  respect  of  tbe  mortgage.  And  that  for  the 
purpose  of  making  tbe  apportionment  aforesaid 
all  necessary  directions  should  be  given  and 
necessary  and  proper  accounts  and  inquiries  be 
ordered,  or  that  such  other  order  should  be  made 
as  to  the  court  should  seem  fit. 
The  appeal  now  came  on  to  be  heard. 

T.  H.  Carton  K.O.  and  A.  J.  8peneer  for  the 
appellants.— The  appeal  raises  a  question  upon 
which  there  is  some  conflict  of  authority— 
namely,  what  is  the  true  principle  of  apportion* 
ment  as  between  tenant  for  life  and  remainder- 
man of  a  fund  representing  the  proceeds  of  the 
realisation  of  a  mortgaged  property  which  turns 
out  to  be  an  insufficient  security  P  Two  principles 
bare  been  enumerated — one  by  Kay,  J.,  tbat  tbe 
court  is  to  deal  with  the  sum  as  a  whole,  and  so 
apportion  the  deficiency  as  to  make  it  fall  pro- 
portionately between  capital  and  income : 

Re  Footer ;  Lloyd  v.  Carr,  63  L.  T.  Bjr.  443 ;  45 
Ch.  Div.  G29. 

That  principle  was  applied  by  Farwell,  J.  in  Be 
Bird ;  Re  Evan*  ;  Dodd  y.  Evans  (84  L.  T.  Rep. 
294;  (1901)  1  Ch.  916).  and  by  Swinfen  Eady,  J. 
in  Be  Phillimore  ;  Phillimore  v.  Herbert  (88  L.  T. 
Rep.  765 ;  (1903)  1  Ch.  942).  The  other  principle 
is  that  enunciated  by  Kekewich,  J.,  in  which  bis 
Lordship  has  taken  tbe  period  of  realisation  as 
tbe  date  at  which  an  apportionment  ought  to  be 
made,  and  directed  such  apportionment  between 
tbe  tenant  for  life  and  tbe  remainderman, 
according  to  what  is  due  to  them  respectively : 
Re  Alston  ,•  Alston  v.  Houston,  (1001)  2  Ch.  584. 

In  tbe  present  case  Kekewich,  J.  has  adopted  bis 
own  decision  in  Be  Alston  ;  Alston  v.  Houston  (ubi 
tup.).  Tbat  decision  was  followed  with  approval 
by  the  Master  of  the  Rolls  in  Ireland : 

Stewart  v.  Kinysale,  (1002)  1  Ir.  496,  at  p.  508. 

We  submit,  however,  that  tbe  court  should  adopt 
and  approve  the  principle  laid  down  by  Kay,  J. 
in  Be  Foster ;  Lloyd  v.  CW  (ubi  tup.).  The  earlier 
cases  on  the  subject  are 

Turner  v.  Nsicport,  2  Ph.  14 : 

CW  v.  Cox,  L.  Itap.  8  Kij.  3t3 ; 

Re  Knrl  of  Chesterfield  »  Trust*,  49  L.  Rep.  261  ;  24 

Cb.  Div.  043 ; 
R*  Moori-;  Moor,'  v.  Johnson,  52  L.  T.  Bdp.  510; 
1U  Barker,  (1897)  W.  N.  154; 
Lyon  v.  Mitchell,  (1899)  W.  N.  27. 

Tbey  referred  also,  on  the  question  aa  to  what 
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sums  may  be  included  as  just  allowances  in  taking 
accounts  between  mortgagor  and  mortgagee,  to 

Union  Bank  of  London  v.  Ingram,  43  L.  T.  R«p. 
659;  16Ch.Div.  53. 

P.  Ogden  Lawrence,  K.C.  and  Lyttelton  Chubb 
for  tbe  respondents  the  tenants  for  life ;  Samuel 
Dickinson  for  the  respondents,  two  of  the  trustees ; 
and  Vaughan  Hawkins  for  the  respondent,  the 
third  trustee,  were  not  called  upon  to  argue. 

Vauohan  Williams,  L.J. — I  think  that  this 
appeal  fails.  I  think  that  tbe  judgment  of 
Kekewicb,  J.  in  this  case,  and  also  his  judgment 
in  Re  AUton ;  AUton  v.  Houston  (1901)  2  Ch.  584) 
were  quite  right.  In  this  case  there  was  an 
authorised  investment,  a  mortgage,  and  tbat 
inrestment  was  a  security  for  capital  and  interest 
at  the  rate  of  5  per  cent ,  and  for  a  long  time  the 
security  was  sufficient  and  the  interest  was  paid. 
Then  subsequently  the  security  began  to  be 
deficient;  there  was  not  enough  to  keep  up  the 
full  payment  of  the  interest ;  and  there  was  a 
grave  probability  that  the  security  might  not  be 
sufficient  to  provide  payment  of  the  capital. 
Under  these  circumstances  a  portion  of  tbe 
securities  was  realised,  and  that  produced  over 
40001.  A  question  has  arisen  about  apportioning 
this  amount.  Strictly  speaking,  one  cannot  make 
a  final  adjustment  in  the  case.  It  is  impossible 
at  present  to  ascertain  all  tbe  factors  which  are 
for  such  an  adjustment.  One  does  not 
at  present  what  the  unsold  residue  of  the 
9  may  be.  But  it  is  said  that  it  will  be  a 
convenient  course,  although  the  time  for  a  final 
adjustment  has  not  come  and  the  conditions  are 
not  present  which  would  enable  one  to  make  that 
final  adjustment,  that  we  should  decluro  now 
what  will  be  the  principle  of  the  final  adjustment. 
It  is  said  that  that  course  will  be  desirable  in 
order  that,  for  the  convenience  really  of  all  parties, 
this  sum  that  has  been  realised  may  be  provision- 
ally apportioned — only  provisionally  apportioned 
— and  then  any  adjustment  which  is  ultimately 
necessary  when  all  the  factors  have  been  ascer- 
tained can  be  made  on  the  occasion  of  the  final 
adjustment.  But  in  the  meanwhile  we  have  to 
make  an  order  which  will  constitute  really  a  pro- 
visional apportionment,  and  I  may  say  that  I  do 
not  think,  so  far  as  I  can  judge  from  Kekewich's,  J. 
j  udgment  that  he  meant  what  he  did  to  be  any. 
thing  more  than  a  provisional  apportionment. 
That  being  the  case,  we  have  now  to  deal  with  the 
question  of  what  is  the  right  principle  of  appor- 
tionment, Now,  as  the  Master  of  the  Rolls  said 
in  the  Irish  case  of  Stewart  v.  King&ale  (1902) 
1  Ir.  496),  he  had  to  choose  there  between 
Re  Foster;  Lloyd  v.  C'orr  (63  L.  T.  Rep.  443; 
45  Ch.  Div.  629)  and  Re  Moore ;  Moore  v.  Johnson 
(52  L.  T.  Rep.  510),  and  he  said  that  he  preferred 
the  principle  laid  down  in  Re  Moore;  Moore  r.  John- 
ton  [ubi  sup.).  I  say,  as  he  did,  that  I  prefer  that 
principle ;  and  really  the  Master  of  the  Rolls  gives 
such  clear  and  forcible  reasons  in  his  judgment  for 
his  preference  tbat  I  feel  that  I  could  not  better 
them  in  anyway  by  anything  that  I  may  add  now  to 
them.  But  in  only  one  respect  do  I  at  all  criticise 
what  the  Master  of  the  Rolls  said.  I  do  not 
think  that  the  question  whether  Re  Foster  ;  Lloyd 
v.  Carr  (ubi  sup.)  or  Re  Moore ;  Moore  v.  Johnson 
(ubi  sup.)  laid  down  the  right  principle  of  appor- 
tionment was  quite  as  open  a  question,  according 
to  the  English  cases,  as  the  Master  of  the  Roils 
Vol  XC, ! 


assumed.  It  seems  to  me  that  with  regard  to 
Re  Foster  ;  Lloyd  v.  Carr  (ubi  sup.)  it  is  a  case 
which,  as  Mr.  Carson  told  us,  has  never  been 
followed,  and,  as  he  also  practically  had  to  admit, 
it  has  never  been  preceded,  by  that  I  mean  that 
there  never  was  before  the  decision  in  Re  Foiter ; 
Lloyd  v.  Carr  (ubi  sup.)  a  case  in  which  the 
principle  which  would  support  that  decision  was 
in  the  slightest  degree  indicated.  One  cannot 
help  seeing  that  when  one  looks  at  the 
judgment  of  Kay,  J.  and  considers  it  with 
tbe  greatest  care,  having  regard  to  his  learn- 
ing and  carefulness  as  a  judge.  Curiously 
enough,  in  the  judgment  in  Re  Foster;  Lloyd  v. 
Carr  (ubi  sup.),  he  practically  refused  to  follow 
the  decision  in  Re  Moore ;  Moore  v.  Johnson 
(ubi  sup.),  and  he  does  so  without  the  indication 
of  any  reason  why  he  disapproved  of  Re  Moore  ; 
Moore  v.  Johnson  (ubi  sup.),  or  preferred  the  cal- 
culation which  he  enunciated  in  Re  Foster;  Lloyd 
v.  Carr  (ubi  sup.).  I  aay,  therefore,  that  I  prefer 
Re  Moore ;  Moore  v.  Johnson  (ubi  sup.),  and  tbe 
principle  laid  down  in  that  case,  as  I  understand 
it  In  the  present  case  we  have  not  got  a  case  of 
unauthorised  investment,  and  cases  were  cited  to 
us  of  unauthorised  investment.  But  I  do  not 
mean  to  trouble  myself  with  those  cases,  because 
I  think  that  they  have  no  bearing  on  the  present 
case  whatsoever.  We  have  a  case  here  of 
authorised  investment.  There  are  tenants  for 
life,  and  tbe  fund  is  to  go  ultimately  to  remainder- 
men. Now,  having  that  state  of  things,  and  the 
security  being  a  security  both  for  principal  and 
for  interest  on  mortgage  at  the  rate  of  5  per  cent., 
What  if  to  be  done  in  a  case  where,  for  a  con- 
siderable time,  that  interest  has  been  paid,  and  then 
the  security  is  realised  and  prove*  insufficient  ? 
What  was  it  a  security  for  P  It  was  a  security 
equally  for  the  principal  and  the  interest.  Now, 
I  will  venture  to  try  and  enunciate — not  a 
calculation,  but  a  principle,  here,  which  one  ought 
to  apply  in  these  cases.  That  principle  is  that 
there  being  a  security  for  the  principle  and  the 
interest,  and  there  having  been  a  loss,  you  ought 
to  take  care  that  there  is  rateable  equality  in  the 
incidence  of  that  loss.  That  is  all  that  you  have 
got  to  do.  Now,  I  will  proceed  to  make  the  calcula- 
tion which  follows  upon  that  principle,  and  I  will 
now  follow  the  very  words  of  Re  Moore ;  Moore  v. 
Johnson  (ubi  sup.).  Take  the  amount  due  for 
capital  and  the  amount  due  to  the  tenants  for 
life  for  arrears  of  interest,  and  then  apportion 
the  fund  accordingly.  That  is  the  principle  which 
it  seems  to  me  we  have  to  apply  in  tbe  present 
case.  The  result  of  this  will  be  that  the  appeal 
fails,  and  that  w«  must  introduce  wbat  words 
may  be  necessary  by  way  of  precaution  to  prevent 
it  being  supposed  that  this  is  a  final  apportion- 
ment It  seems  to  me  that  under  the  circum- 
stances, there  is  nothing  more  to  be  said  in  this 
case.  I  just  mention  the  matter  of  interest,  bnt 
really  the  rate  of  interest  was  disposed  of  in  th*» 
course  of  the  argument  for  the  reasons  whick- 
have  been  given. 

Rombr,  L.J. — I  am  of  the  same  opinion.  I 
must  say  that  but  for  the  cases  of  Re  Fatter ;  Lloyd 
v.  Carr  [ubi  sup.)  and  Re  Phillimore  ;  Phillimore  v. 
Herbert  (88  L.  T.  Rep.  705 ;  (1W3)  1  Ch.  942),  I 
should  have  thought  tbat  the  principle  to  be 
applied  in  a  case  like  the  present  was  quite  clear. 
The  question  may  be  shortly  stated  as  follows 
There  is  a  mortgage  debt  on  authorised  security. 
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It  is  Bettled  by  a  settlement  to  certain  tenants 
for  life,  with  remainder  to  tome  remaindermen. 
Interest  is  paid  on  the  mortgage  debt  for  some 
time  in  full.  Then  the  interest  falls  into  arrear, 
and,  after  there  are  some  arrears  outstanding  and 
due,  the  security  has  to  be  realised,  and  it  turns 
ont  that  there  ia  not  sufficient  to  pay  the  arrears 
of  interest  and  the  capital  of  the  mortgage  debt. 
What  is  to  be  done  under  the  circumstances  F  I 
should  have  thought,  as  I  have  said,  that  the  way 
to  proceed  was  pretty  clear ;  and  that  the  consi- 
derations which  would  lead  to  the  way  in  which 
the  fund  should  be  dealt  with  were  pretty  obvious. 
In  the  first  place,  as  to  the  interest  which  was 
paid  to  the  tenants  for  life,  it  iB  clear  that  the 
tenants  for  life  were  entitled  to  receive  it,  and 
that  the  remaindermen  could  have  no  possible 
claim  upon  the  sum  so  received  by  the  tenants 
for  life— no  equity  against  the  tenants  for  life  in 
respect  of  those  sums  in  any  point  of  view  what- 
ever. That  being  so,  what  is  the  position  of  the 
tenants  for  life  and  the  remaindermen  so  far  as 
concerns  the  property  that  represents  the  security 
for  the  debt  P  Tney  are  simply  in  the  position  of 
persons  who  have  one  security  for  tbe  two  debts 
belonging  to  them  respectively.  Notwithstanding 
the  payment  of  interest  to  the  tenants  for  life,  so 
far  as  concerns  their  arrears  of  interest  they 
have  a  right,  as  against  remaindermen,  to  see 
that  those  arrears  are  charged  upon  the  security. 
The  security  is  a  security  not  only  for  principal 
but  for  interest,  and  that  is  a  right  the  tenants 
for  life  had.  And  I  fail  to  see  any  equity  on  the 
part  of  the  remaindermen  which  would  enable 
thetu  to  challenge  the  position  or  ripht  of  the 
tenants  for  life.  That  being  so,  when  the 
security  is  insufficient  to  pay  the  two  debts 
charged  upon  the  security,  I  should  have  thought 
that  it  would  follow  as  a  matter  of  clear  right 
that  the  tenants  for  life  would  say  to  the  remain- 
dermen: "Apportion  our  security,  which  is  a 
security  for  our  debt  as  well  as  yours,  between  us 
in  proportion  to  the  amount  of  the  respective 
debts,  in  the  same  way  as  you  would  if  you 
had  a  joint  mortgage  given  on  one  security — a 
security  for  two  separate  debts,  and  the 
security  is  insufficient."  In  such  a  case  you 
apportion  the  insufficient  proceeds  between 
tbe  two  mortgage  debts.  That  is  the  simple 
principle,  and  there  is  no  possible  equity  that  I 
can  see  to  prevent  the  ordinary  rights  applying 
and  being  enforced.  That,  on  principle,  as  I  nave 
Baid,  ends  the  case.  About  the  authorities  only 
let  me  say  a  few  words  after  what  my  Lord  has 
said.  So  far  as  concerns  Turner  v.  Newport 
(2  Ph.  14),  Cox  t.  Cm  (L.  Rep.  8  Bq.  343),  and 
Be  Bird  ;  Be  Evans  ;  Dodd  v.  Evane  (84  L.  T. 
Rep.  294 ;  (1901)  1  Oh.  916),  they  are  all  authorities 
dealing  with  cases  of  unauthorised  investment, 
and  have  no  application  in  principle  to  such  a 
case  as  we  have  to  deal  with  here.  Where  you  are 
dealing  with  cases  of  unauthorised  investment, 
from  the  very  nature  of  the  transaction  you  have 
to  consider  tbe  rights  of  the  parties  at  the  time  it 
was  made.  Almost  of  necessity  you  must  go 
bank  to  readjust  those  rights,  as  I  have  said,  at 
that  time.  Those  cases,  in  my  opinion,  have  no 
real  bearing  upon  the  case  which  we  have  now  to 
decide.  The  exact  question  that  we  have  here  had 
to  be  considered,  and  properly  considered,  in 
Re  Moore  ;  Moore  v.  Johnson  (ubi  tup.),  and  there 
it  received,  to  my  mind,  proper  and  sufficient 


treatment.  The  principle  which  I  have  referred 
to  was  carried  out,  and  rightly  carried  ont,  in 
that  case,  as  indeed  it  was  also  in  Lyon  v.  Mitchell 
(1899)  W.  N.  27)  and  in  Be  Barker  (1897)  W.  N. 
194),  and  in  Re  Alston ;  Alston  v.  Houston  (1901) 
2  Ch.  584) ;  also  in  Stewart  Kingsale  (1902) 
1  Ir.  496).  The  only  authorities  that  cause  the 
slightest  trouble  are  those  of  Be  Foster',;  Lloyd  v. 
Carr  [ubi  sup.)  and  Be  Phillitnore;  Phillimore  v. 
Herbert  (ubi  sup.).  As  my  Lord  has  pointed  out. 
Re  Foster ;  Lloyd  v.  Carr  (ubi  sup.)  bad  no  pre- 
vious authority  to  justify  it.  And  speaking  with 
great  respect  of  the  very  learned  judge  who 
decided  it,  I  cannot  help  thinking  that  the  decision 
in  that  case  was  wrong.  The  learned  judge  there 
appears  to  have  arrived  at  a  method  of  apportion- 
ment which,  so  far  as  I  can  see,  was  not  argued 
and  not  authorised  by  any  previous  authority; 
and  he  gave  no  reason  for  his  adopting  the  method 
of  apportionment  which  he  dia.  He  states  no 
principle  on  which  he  is  said  to  have  proceeded, 
and  that  case  has  never  been  followed.  It  was 
not  really  followed  even  in  Be  Phillimore  ,-  Philli- 
more  v.  Herbert  (ubi  sup.),  and  the  other  judges 
have  expressly  declined  to  follow  it,  as,  for 
example,  in  Lyon  v.  Mitchell  (ubi  •*»£•)  end  in 
Re  Barker  (ubi  sup.).  With  regard  to  Re  Philli- 
more ;  Phillimore  v.  Herbert  (ubi  sup.)  I  need 
only  say  this,  that  I  think  Swinfen  Eady,  J.  was 
misled  there  by  the  form  the  argument  took  before 
him.  The  real  point  of  principle  on  which  that 
case  ought  to  have  been  decided  was,  in  my 
opinion,  never  brought  to  the  attention  of  the 
loarnod  judge.  He  was  led  to  believe  by  the 
arguments  before  him  that  the  whole  question 
which  he  had  to  decide  was  one  as  to  tbe  point  of 
time  from  which  an  account  should  be  taken  as 
against  the  tenant  for  life  in  respect  of  the  income 
received  by  the  tenant  for  life  to  be  brought  in 
by  the  tenant  for  life  as  a  sort  of  hotchpot  in 
order  to  procure  the  apportionment  He  was,  I 
repeat,  led  to  consider  that  that  was  the  only 
question  which  he  had  to  decide.  As  it  was,  he 
declined  to  follow  Be  Foster ;  Lloyd  v.  Carr  (ubi 
sup.)  Bat  it  is  really  for  the  reasons  that  I  have 
given,  no  authority  upon  the  question  we  have 
here.  So  far  as  it  really  proceeded  on  a  different 
basis  from  that  which  I  have  indicated  as  the 
oorrect  basis,  I  cannot  help  again  saying  that,  in 
my  opinion,  it  was  wrongly  decided.  Those  are 
the  only  two  cases  which  are  really  in  any  way  in 
conflict  with  the  principle  which  I  have  indicated. 
To  my  mind,  as  I  have  already  said,  it  is  a  per- 
fectly clear  and  intelligible  principle,  and  one  that 
ought  to  be  applied  without  any  difficulty.  I  will 
only  add  that  in  this  case  we  are  really  deciding 
a  hypothetical  question.  But  we  are  led  to 
do  that  under  the  advisability,  if  not  the  neces- 
sity, of  allowing  some  interim  division — some 
provisional  division — to  be  made  in  respect  of  the 
fond  realised  between  the  tenant  for  life  and  the 
remaindermen,  I  think  that  that  justifies  the 
court  in  deciding  the  question,  though,  as  I  have 
said,  it  is  up  to  the  present  time  hypothetical. 
I  think  that  the  order  that  was  made  by 
Kekewich,  J.,  as  to  the  apportionment  of  the  fund 
ought  to  be  prefaced  by  a  statement  to  tbe  effect 
indicated  by  my  learned  brother  Cozens- 
llardy  in  the  course  of  the  argument,  to  the 
effect  that  the  apportionment  of  than  fund  is  to 
be  without  prejudice  to  a  final  adjustment  when 
the  estate  is  ultimately  realised.    It  is  not  until 
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the  estate  is  completely  realised  that  you  can 
finally  adjust  the  rights,  and  not  till  then  can  you 
take  a  proper  account  between  the  parties.  Yon 
cannot  treat  the  fund,  for  example,  as  represent* 
ing  any  specific  portion  of  the  original  mort- 
gage, and  for  that  reason,  amongst  others,  yon 
cannot  possibly  at  the  present  time,  have  a  com- 

Jilete  and  final  adjustment  and  apportionment  so 
ar  as  regards  the  fond.  Therefore,  as  I  hare 
•aid,  the  division  of  the  fund  can  only  be  treated 
as  provisional,  and  the  final  adjustment  of  the 
rights  must  take  place  when  the  estate  is  folly 
realised.  There  will  be  then  time  to  apply  for 
the  taking  of  such  accounts  as  may  be  necessary 
to  finally  adjust  the  rights  of  the  parties,  on  the 
principle  which  we  have  decided. 

Oozenb- Hardy,  L.J.— I  am  of  the  same 
opinion,  and  have  very  little  to  add  after  the  judg- 
ments given  by  my  Lord  and  Roraer,  L  J.  I  think 
that  the  true  way  to  approach  this  question  is  to 
treat  it  as  though  the  whole  security  had  been 
realised  and  had  produced  a  sum.  What  would 
then  be  the  inquiry  which  the  court  would  have 
to  make  ?  What  was  due  on  the  security  at  the 
time  of  realisation  P  The  answer  would  be  the 
capital  and  the  arrears  of  interest ;  nothing  more 
would  be  due.  It  would  be  idle  to  say  that  the 
interest  which  had  been  paid,  wholly  or  in  part, 
to  the  tenants  for  life  was  then  due  upon  the 
security  of  the  land  or  upon  the  proceeds  of  the 
sale  of  the  land.  The  only  charge  would  be  for 
those  two  sums— capital  and  arrears  of  interest 
On  what  principle  are  you  to  apportion  P  Just  in 
the  same  way  as  you  would  if  it  were  a  contribu- 
tory mortgage,  nart  owing  to  A.  and  part  owing 
to  B.  You  would  apportion  it  rateably.  Just  so 
here.  When  the  larger  realisation  comes  to  pass 
yon  will  have  to  ascertain  what  was  due  for 
cupital  and  what  was  due  for  arrears  of  interest. 
It  is  a  plain,  simple,  and  intelligible  rule  which 
was  adopted  by  Pearson,  J.  in  the  case  of  Be 
Moore ;  Moore  v.  Johnson  (ubi  tup.).  It  follows 
from  what  has  been  said  in  the  case  of  Re  Moore; 
Moore  v.  Johnson  (ubi  tup.),  which  was  followed 
by  Kekewich.  J.  in  Re  Alston ;  Alston  v.  Houston 
(ubi  tup.),  and  by  the  Irish  Master  of  the  Rolls 
in  what  I  may  very  respectfully  refer  to  as  his 
able  judgment  in  Bttvoart  v.  Kingsale  (ubi 


tup.),  and  again  by  Kekewich  J.  in  his  judgment 
in  the  present  case,  that  that  is  correct.  But, 


with  the  greatest  respect  to  Kay.  J.  and  Swinfen 
£  tdy,  J.,  I  cannot  consider  that  the  decisions  in 
Re  Foster;  Lloyd  v.  Carr  (ubi  tup.)  or  in  Re 
Phiilimore ;  Phitlimore  v.  Herbert  (ubi  tup.)  are 
correct  I  do  not  refer  to  those  cases  as  to 
unauthorised  investments.  They  are  on  a  dif- 
ferent footing  from  a  case  like  the  present  where 
the  tenants  for  life  were  entitled  to  the  income 
derived  from  this  investment.  The  appeal  will 
he  dismissed,  the  only  variation  being  that  the 
order  made  by  Kekewich,  J.  is  without  prejudice 
to  any  ultimate  adjustment  of  the  whole  realisa- 

(10n*  Appeal  dismissed. 

Solicitors  for  the  appellants,  Lingard  and 
Leach. 

Solicitors  for  the  respondents,  Russell,  Son,  and 
Cumming ;  Lingard  and  Leach ;  Weir,  Ford,  and 


Thunday,  April  14. 

(Before  Collins,  M.R.,  Rombr  and 
Mathbw,  L.JJ.) 

Be  an  Arbitration  between  thb  Chelsea 
Waterworks  Company  and  thb  Mbtro- 
politan Watbr  Board,  (a) 

APPEAL  UNDER  THE  METROPOLIS  WATER 
ACT  1902. 

Waterworks  —  Dividends  —  "  Prescribed  rate  "  — 
Preference  shares  issued  under  special  Act— 
Rate  of  interest  fixed  by  company — Prqfite 
divisible  among  ordinary  shareholders — Water- 
works Clauses  Act  1847  (10  &  11  Viet.  c.  17), 
st.  2,  75—  Companies  Clauses  Act  1863  (26  &  27 
Vict .  c.  118),  s.  13. 

The  Waterworks  Clauses  Act  1847  enacts  by 
sect.  75  that  the  profile  of  the  undertaking  to  be 
divided  among  the  undertaken  in  any  year  shall 
not  exceed  "  the  prescribed  rate,"  or,  where  no 
rate  is  prescribed,  the  rate  of  10  per  cent,  on  the 
paid-up  capital  in  the  undertaking ;  and  by 
sect.  2  "prescribed "  means  "prescribed  for 
that  purpose  in  the  special  Act." 

The  Companies  Clauses  Act  1863  provides  by 
sect.  13  that  where  a  company  is  authorised  by 
any  special  Act  to  raise  money  by  the  issue  of 
new  preference  shares  or  stock,  it  may  issue  the 
shares  or  stock  with  a  dividend  or  interest  not 
exceeding  the  rate  prescribed  in  the  special  Act, 
and,  if  no  rate  is  prescribed,  then  not  exceeding 
the  rate  of  5  per  cent,  per  annum. 

A  waterworks  company  whose  Acts  incorporated 
the  above-mentioned  enactments  obtained  power 
to  raise  additional  capital  by  the  issue  of  new 
preference  stock,  no  rate  of  interest  being  named 
in  their  special  Act.  This  stock  wat  in  fact 
issued,  some  at  5  per  cent,  and  the  rest  at  4J  per 
cent. 

Held,  that  5  per  cent,  and  4J  per  cent, 
were  the"  prescribed  rate ,f  for  this  prefer 
stock   within  the  meaning  of  sect.  75  of  the 
Waterworks  Clauses  Act  1847. 

Appeal  by  the  Chelsea  Waterworks  Company 
from  an  award  by  the  Court  of  Arbitration 
appointed  under  the  Metropolis  Water  Act  liK)2. 

The  award  was  in  the  form  of  a  special  case 
stated  by  the  Court  of  Arbitration  (Sir  Edward 
Fry,  Sir  Hugh  Owen,  and  Sir  John  Wolfe  Barry) 
for  the/letermi  nation  by  the  Court  of  Appeal  of 
a  question  of  law. 

During  the  hearing  of  the  arbitration  it  was 
agreed  between  the  counsel  for  the  Chelsea 
Waterworks  Company  and  the  Metropolitan 
Water  Board  that  in  ascertaining  the  balance  of 
the  certified  accounts  under  sect.  40,  sub-sect  2, 
of  the  Metropolis  Water  Act  1902,  the  con- 
tingency fund  of  the  company  should  be  treated 
as  profitB  available  for  immediate  distribution  as 
dividends  and  legally  distributable  as  such,  and 
that  the  contingency  fund,  together  with  the 
estimated  balance  of  other  profits  available  as 
aforesaid  should  be  treated  by  the  Court  of 
Arbitration  as  a  deduction  from  the  amount  pay- 
able as  back  dividend,  and  in  making  their  award 
the  Court  of  Arbitration  took  into  consideration 
and  acted  upon  this  agreement. 

During  the  hearing  of  the  matter  it  appeared 
that  the  total  capital  of  the  company  in  shares 
and  stock  created,  issued,  and  paid  up  < 
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of  the  following  items,  r'n.,  782,3222.  ordinary 
stock ;  150,0002.  5  per  cent,  preference  stock ; 
160,000/.  4|  per  cent,  preference  stock;  6432. 
4$  per  cent,  convertible  preference  stock,  making 
in  all  1,092,9652. 

On  this  state  of  facts  a  question  of  law  arose 
on  which  the  Court  of  Arbitration  held  that,  on 
the  true  construction  of  the  Chelsea  Company's 
Acta  of  1S52, 1864,  and  1875,  and  the  Waterworks 
Clauses  Act  1847,  and  the  Companies  Clauses 
Act  1863,  the  rates  of  5  per  cent,  and  4J  per  cent, 
on  the  above-mentioned  5  per  cent,  preference 
stock  and  4J  per  cent,  preference  stock  (other 
than  the  above-named  4J  per  cent,  con- 
vertible preference  stock)  were  the  prescribed 
rates  on  thone  stocks  respectively,  and  that  the 
company  were  entitled  to  divide  as  maximum 
dividends  the  sums  of  10  per  cent,  on  the  sums  of 
782,3222.  ordinary  stock  and  6432.  4*  per  cent, 
convertible  preference  stock,  of  5  per  cent,  on  the 
sum  of  150,0002.  5  per  cent,  preference  stock,  and 
of  41  per  cent,  on  the  sum  of  160,0002.  4$  per  cent, 
preference  stock,  and  no  more. 

The  Waterworks  Clauses  Act  1847  (10  &  11 
Vict.  c.  17)  provides  as  follows  : 

Ssot.  2.  The  siprsssion  "  the  special  Act "  used  in  this 
Aot  shall  be  eonstrned  to  mean  any  Aot  which  shall  be 
hereafter  paaMPd  authorising  tho  construction  of  water- 
worki,  and  with  which  this  Aot  shall  be  incorporated ; 
and  the  word  "  prescribed  "  used  in  this  Aot  in  refer- 
ence to  any  matter  herein  stated,  shall  be  oonstroed  to 
refer  to  snch  matters  as  the  name  shall  be  prescribed  or 
provided  for  in  the  special  Aot,  and  the  sentence  in 
whioh  snob  word  ooours,  shall  be  oonstroed  as  if,  instead 
of  the  word  »  prescribed,"  the  expression  "  prescribed 
for  that  purpose   in   the  special    Aot"  had  been 

Sect  75.'  The  profits  of  the  underUking  to  be  divided 
among  the  undertakers  in  any  year  (shall  not  exceed 
the  prescribed  rate,  or  where  no  rate  is  proscribed 
they  shall  not  exoeeed  the  rate  of  tun  pound*  in  the 
hundred  by  tho  year  on  the  paid-up  capital  in  the 
undertaking,  wbioh  in  such  case  shall  be  deemed  the 
prescribed  mte,  unless  a  larger  dividend  be  at  any 
time  necessary  to  make  up  tho  deficiency  of  any  previous 
dividend  whioh  shall  have  fallen  short  of  the  said  yearly 
rate. 

The  Companies  Clauses  Act  1863  (26  A  27  Vict, 
c.  118)  provides  as  follows: 

Soct  1 Where  any  Buch  company  in  authorised  by 
any  special  Aot  hereafter  passed  and  incorporating  this 
part  of  this  Aot  to  raise  any  additional  sum  or  sums  by 
tbe  issue  of  new  preference  shares,  or  by  the  issue  of 
new  preference  stock  or  (at  the  option  of  ths  company) 
by  cither  of  those  modes — then  and  in  every  snoh  case 
the  company,  with  the  like  sanation  as  aforesaid,  may 
for  thu  purpose  of  raising  Bnoh  additional  gnm  or  sums 
from  time  to  time  create  and  issue  (according  as  the 
authority  given  by  the  special  Aot  extends  to  shares  only 
or  to  stock  only,  or  to  both),  snoh  new  shares  or  new 
stock,  either  ordinary  or  preference,  snd  either  of  one 
class  and  with  liks  privileges,  or  of  several  classes  and 
with  different  pri^ile^es,  and  of  the  same  or  different 
amounts,  and  respectively  with  any  fixed,  fluctuating, 
contingent,  preferential,  perpetual,  terminable,  deferrod, 
or  otber  dividend  or  interest,  not  exceeding  the  rate 
prescribed  in  tbe  special  Aot,  and  if  no  rate  is  pro- 
scribed, then  not  exoeeding  the  rate  of  fivo  pounds  per 
csntum  per  annum,  and  subject  (ss  to  any  such  new 
shares)  to  tho  payment  of  calls.   .   .  . 

The  Chelsea  Waterworks  Act  1852  (15  &  16 
Vict.  c.  clvi.)  by  sect.  13  incorporated  the  Water- 
works Clauses  Act  1847. 


The  Chelsea  Waterworks  Act  1864  (27  A  28 
Vict.  c.  xxxix.)  provided  as  follows  : 

Sect.  7.  The  seoond  and  third  parts  of  tbe  Companies 
Clauses  Act  1883  an  incorporated  in  this  Aot. 

Sect.  8.  Tbe  company  from  time  to  time  .  .  . 
may  (by  way  of  addition  to  their  present  share  capital i 
raise  any  sum  or  sums  not  exoeeding  altogether  the  torn 
of  285,0001-  by  the  issue  of  new  ordinary  shares,  or  by 
ths  issue  of  new  ordinary  stock,  or  by  the  issue  of  new 
preference  shares,  or  by  the  issue  of  new  preference 
stock,  or  (at  tbe  option  of  the  company)  by  all  or  any 
of  those  modes    .    .  . 

The  Chelsea  Waterworks  Act  1875  (38  A  39 
Vict  o.  cviii.),  by  sect.  2,  incorporated,  with  other 
Acts,  Part  2  (relating  to  additional  capital)  and 
Part  3  (relating  to  debenture  stock)  of  the  Com- 
panies Clauses  Act  1863  and  also  the  provisions 
"  with  respect  to  the  amount  of  profit  to  be 
received  by  the  undertakers  "  in  the  Waterworks 
Clauses  Act  1847,  and  it  provided: 

Sect.  7.  The  company  from  time  for  the  purposes  of 
this  Act,  may  raise,  by  tbe  creation  and  issue  of  new 
shares  or  new  stock,  whether  preferential,  or  ordinary, 
or  both,  any  further  sums  not  exoeeding  in  tbe  whols 
160,0001. 

Neither  these  two  Acts  of  1864  and  1875  pre- 
scribed any  rate  of  dividend. 

Under  the  Act  of  1864  the  company  issued  the 
150,0002.  5  per  cent,  preference  stock,  and  under 
the  Act  of  1876  the  160,0002.  41  preference  stock. 

Sir  Edward  Fry  in  delivering  the  judgment  of 
the  Court  of  Arbitration,  said  that  he  had  no 
doubt  that  the  whole  sum  of  1,092,9652.  was  "  the 
paid-up  capital  in  the  undertaking  "  within  the 
meaning  of  sect.  75  of  the  Waterworks  Clauses 
Act  1847,  and  in  no  case  could  the  profit*  to  be 
divided  ever  go  beyond  10  per.  cent,  on  that 
1,092,9652.,  the  total  ordinary  and  preference 
capital  of  the  company.  The  provision  in  sect  13 
of  the  Companies  Clauses  Act  1863  for  a  rate"  if 
no  rate  is  prescribed,  then  not  exceeding  the  rate 
of  five  pounds  per  centum  per  annum,  was  tbe 
prescription  of  a  rate,  and,  therefore,  as  regards 
the  150,01)02.  5  per  cent  preference  stock,  no  more 
than  5  per  cent,  could  be  deemed  to  be  the  pre- 
scribed amount.  As  to  the  44  preference  stock, 
the  company  had  the  right  of  prescribing  some- 
thing less  than  the  5  per  cent  mentioned  in 
sect  13,  and  therefore  4|  muBt  be  taken  as  the 
prescribed  amount  Therefore,  the  highest 
amounts  that  could  be  divided  among  the  share- 
holders was  not  more  than  10  per  cent  in  respect 
of  the  ordinary  stock,  5  per  cent  in  respect  of  the 
5  per  cent,  preference  stock,  and  4J  per  cent  in 
respect  of  the  41  per  cent  preference  stock. 

From  this  decision  the  company  appealed 

Sir  Edward  Clarke,  K.C.  and  Haldane,  E  .0. 
(Edward  Boyle,  K.C.  and  Boydell  Houghton  with 
him)  for  the  company. — The  decision  of  the  arbi- 
trators was  wrong.  There  is  nothing  to  prevent 
the  oompany  from  distributing  and  paying  hack 
dividends  up  to  an  amount  ascertained  by  the 
measure  of  10  per  cent,  on  its  entire  capital.  By 
sect  75  of  the  Waterworks  Clausen  Act  1847  a 
dividend  of  10  per  cent  "  on  the  paid-up  capital 
in  the  undertaking "  is  allowed  unless  a  smaller 
rate  is  prescribed  in  the  special  Act  It  is  not 
denied  by  the  respondents  that  the  company  is 
entitled  to  pay  back  dividends  up  to  10  per  cent 
on  the  ordinary  shares.  The  company  contends 
that  in  calculating  the  10  per  cent,  the  5  per  cent 
and  the  41  per  cent  preference  stock  should  be 
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included  as  part  of  the  capital  in  the  undertaking. 
The  limitation  to  10  per  cent,  which  was  imposed 
by  wot.  75  waa  imposed  for  the  benefit  of  the 
public  It  ia  immaterial  to  the  public  whether 
the  capital  of  the  company  consists  wholly  of 
ordinary  shares  or  partly  of  ordinary  and  partly  of 

E reference.  By  a  domestic  arrangement  the  share- 
olders  of  the  company  have  decided  that  some 
h  hares  shall  be  preference  and  shall  receive  5  per 
cent,  interest  and  that  the  other  shares  Bball  be 
ordinary.  That  is  to  Bay  that  the  preference 
shareholders  contract  with  the  ordinary  share- 
holders that  in  return  for  certain  privileges  they 
are  not  to  be  entitled  to  more  than  5  per  cent. 
They  have  sacrificed  for  the  benefit  of  the  ordi- 
nary shareholders  a  part  of  the  maximum  of 
10  per  cent,  which  is  the  statutory  limit.  The 
ordinary  shareholders  would  now  get  more  than 
10  per  cent.,  bnt  that  is  a  matter  between  them 
ana  the  preference  shareholders  which  does  not 
concern  the  public.  Against  that  view  the  arbi- 
trators have  decided  that  the  5  per  cent,  and  the 
4J  per  cent,  rates  at  which  the  preference  stock 
was  raised  are  "prescribed  rates  within  sect.  75. 
Bat  "prescribed"  there  means  "prescribed  by 
the  special  Act."  The  company's  special  Acts  sti 
1884  and  1875  did  not  prescribe  any  rate.  The 
Acts  gave  power  to  the  company  to  raise  the 
money,  at  its  option,  either  as  ordinary  or  pre- 
ference stock,  and  the  company  in  deciding  to 
raise  the  money  as  5  per  cent  or  as  44  per  cent, 
preference  stock  did  not  thereby  make  a  "  pre- 
scribed rate"  within  sect.  75.  The  arbitrators 
have  held  that  the  incorporation  in  the  company's 
special  Acts  of  sect.  13  of  the  Companies  Clauses 
Act  1863  makes  5  per  cent,  the  "  prescribed  rate  " 
as  regards  the  preference  stock.  Bat  even  so,  as 
regards  the  preference  stock  raised  under  the  Act 
of  1875,  the  company  ought  to  havo  the  benefit 
of  the  difference  between  the  prescribed  rate  of 
5  per  cent,  and  the  44  per  cent  at  which  the 
money  was  in  fact  raised. 

Moulton,  K.C.,  J.  D.  FUtgerald,  K.C..  and 
A.  B.  Shaw,  for  the  Metropolitan  Water  Board, 
were  not  called  upon. 

Collins.  M  R.— This  is  an  appeal  from  a 
decision  of  8ir  Edward  Fry  and  his  brother 
Commissioners,  in  an  arbitration  under  the 
Metropolis  Water  Aot  1902.  The  point  really  is 
whether,  on  the  true  construction  of  sect  75  of 
the  Waterworks  Clauses  Aot  1847,  the  Chelsea 
Waterworks  Company  is  entitled  to  distribute  in 
the  shape  of  back  dividends  among  the  ordinary 
shareholders  a  sum  which  will  result  in  their 
receiving  an  amount  considerably  larger  than 
10  per  oent  Sect  75  provides  as  follows :  [His 
Lordship  read  it  and  also  the  definitions  of  the 
expressions  "  special  Act  "  and  "  prescribed  "  in 
sect  2.]  Now  part  of  the  capital  of  this  company 
consists  of  preference  shares,  some  of  5  per  cent, 
and  a  smaller  proportion  at  4$  per  cent  Mr. 
Haldane,  on  behalf  of  the  company,  contends 
that  the  only  "  proscribed  rate  "  that  he  has  got 
to  deal  with  is  the  rate  of  10  per  cent,  which  is 
prescribed  by  sect  75  in  a  case  where  no  rate  is 
prescribed  by  the  special  Act  His  argument  is 
that,  notwithstanding  the  fact  that  a  portion  of 
the  shareholders  are  limited,  as  between  them- 
selves and  the  other  shareholders,  to  the  right  to 
receive  only  5,  or  it  may  be,  4i  per  cent,  yet  the 
Bum  available  for  distribution  under  sect.  75  is 


tbe  full  amount  of  10  per  oent  on  the  whole  of 
the  capital  of  the  company,  so  that  if  the  full 
amount  of  10  per  cent,  on  the  whole  of  the  capital 
has  not  been  paid,  those  shareholders  who  nave 
received  10  per  cent  are  entitled,  over  and  above 
that  10  per  cent,  to  share  in  the  unpaid  surplus 
of  the  aggregate  amount  of  10  per  cent,  on  the 
whole  capital.  He  says  that  there  is  nothing  in 
tbe  Act  of  Parliament  to  prevent  that  amount 
being  distributed  among  those  of  the  share- 
holders who  are  not  deterred  by  any  arrangement 
between  themselves  and  the  preference  share- 
holders from  taking  more  than  10  per  cent  It 
seems  to  me  that  Sir  Edward  Fry  is  correct  in 
arriving  at  the  conclusion  that  there  is  a  pre- 
scribed rate  for  all  the  capital  of  the  company. 
Ab  regards  the  ordinary  shareholders  sect.  75  of 
the  general  Act  haa  prescribed  a  rate  of  10  per 
cent,  no  rate  being  prescribed  in  the  special  Act. 
As  regards  the  preference  shareholders,  I  agree 
with  the  conclusion  of  the  learned  Commissioner, 
that  for  them  the  prescribed  rate  is  5  per  cent, 
or  44  per  cent.,  as  the  case  may  be.  The  process 
by  which  he  arrived  at  that  conclusion  is  this : 
The  company's  special  Act  empowers  the  raising 
of  preference  and  ordinary  shares,  and  also  in- 
corporates the  Companies  Clauses  Act  1863,  and 
when  we  come  to  look  at  the  provisions  of  tbe 
Act  as  to  the  raising  of  capital,  we  find  that 
there  is  a  provision  which  limits  the  dividend  in 
the  oase  of  preference  shares  to  5  per  oent,  and 
therefore,  by  the  terms  of  the  incorporated  Act 
5  per  cent,  becomes  the  prescribed  rate  in  respect 
01  that  part  of  the  capital.  With  regard  to  that 
part  of  the  capital  which  was  raised  at  4}  per 
cent.,  that  rate  is  undoubtedly  below  the  5  per 
oent  which  is  prescribed,  but  on  that  point 
the  argument  which  was  adopted  by  Sir  Edward 
Fry  appears  to  me  to  be  quite  conclusive. 
The  legislature  has  put  it  into  the  power 
of  the  company  to  issue  preference  stock, 
and  it  has  also  conferred  upon  the  company 
a  statutory  power  to  determine  the  rate  at  which 
that  preference  stock  is  to  be  raised.  It  was  by 
tbe  exercise  of  that  statutory  power  that  the  com- 
pany fixed  44  per  cent  as  the  rate  at  which  that 
preference  stock  was  raised.  It  appears  to  me 
that  on  the  exercise  of  those  statutory  powers 
44  per  cent  was  the  "  prescribed  rate  "  as  to  that 
stock.  Therefore,  as  to  the  4J  per  cent.,  as  well 
as  the  5  per  oent,  there  is  equally  a  "  prescribed 
rate."  Where  there  is  a  prescribed  rate  the  com- 
pany has  no  business  to  distribute  among  the 
shareholders  any  sum  over  and  above  that  pro- 
scribed rate.  Tbe  surplus  is  for  other  purposes. 
It  seems  to  me,  therefore,  that  the  argument 
fails.  The  argument  rests  upon  this,  that,  there 
being  no  prescribed  rate,  the  company  is  entitled 
to  distribute  its  surplus  among  the  shareholders 
until  the  total  deficiencies  of  10  per  cent,  divi- 
dends on  all  its  capital  during  the  time  of  its 
existence  have  been  made  up.  That  argument 
breaks  down  when  a  different  rate  than  10  per 
cent  is  the  prescribed  rate.  There  is  a  prescribed 
rate  with  reference  to  the  subscribed  capital  of 
the  company,  except  as  to  the  ordinary  shares. 
These  shares  have  10  percent,  substituted  for  tbe 
prescribed  rate ;  the  other  shares  have  been 
limited  under  statutory  powers  to  5  per  oent 
as  regards  one  class,  and  to  44  per  cent,  as 
regards  the  other.  For  these  reasons  it  seems 
to  me  that  the  conclusion  arrived  at  by  Sir 
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Edward  Pry  is  right,  and  that  this  appeal 
fails.  y 

Rombb,  L.J. — I  agree  with  the  reasons  given 
by  Sir  Edward  Fry  for  the  conclusion  arrived  at 
by  him  and  his  co-arbitrators,  and  with  the  judg- 
ment just  delivered  by  my  Lord,  and  I  have 
nothing  to  add. 

Mathbw,  L.J. — I  am  of  the  same  opinion.  It 
really  is  not  necessary  to  add  anything  as  to  the 
point  which  has  been  first  discussed,  and  I  will 
only  deal  with  the  last  point  made.  It  is  said  that 
the  preference  stock  raised  at  4$  per  cent,  stands 
on  a  different  footing  from  the  preference  stock 
raised  at  5  per  cent.  It  is  impossible  to  doubt 
that  if  the  company  had  raised  all  their  prefer- 
ence stock  at  5  per  cent.,  that  wonld  have  been 
the  prescribed  rate  under  sect.  13.  The  language 
of  the  section  is  perfectly  plain.  The  company 
bad  the  most  ample  powers  to  issue  this  prefer- 
ence stock  at  any  of  the  different  rates  mentioned 
or  referred  to  in  the  course  of  the  section,  and 
where  no  rate  is  prescribed  by  the  special  Act, 
which  is  the  case  here,  then,  as  it  seems  to  me, 
the  prescribed  rate  ia  the  sum  fixed  by  the  com- 
pany as  the  rate  which  they  are  willing  to  pay. 
Whether  you  are  dealing  with  the  5  per  cent.  or. 
with  the  *i  per  cent,  preference  stock  the  posi- 
tion is  exactly  the  same.  In  each  case  the  interest 
arrived  at  is  the  prescribed  rate. 

Appeal  dismissed. 

Solicitors  for  the  company,  Hollami,  Sons, 
Coward,  and  Uawksley. 

Solicitors  for  the  water  board,  Linhlater  and 
Co. 


Tuesday,  May  3. 

(Before  Collins,  M.R..  Romeb  and 
Mathbw,  L.JJ.) 

Jamks  v.  Ocean  Coal  Compant  Limited,  (o) 

appeal  under  the  wobkmen'b  compensation 

act  1897. 

Envployter  and  workman — Injury  by  accident—" 
Compensation  —  Review  of  weekly  payment- 
Fluctuations  of  wages  at  collieries — Alteration 
in  maximum  of  compensation  —  Workmen's 
Compensation  Act  189?  (60  d  61  Vict.  c.  37), 
sched.l,pars.l{b)  2, 12. 

A  workman  employed  as  a  haulier  in  a  colliery 
was  injured  by  an  accident  arising  out  of  and 
in  the  course  of  his  employment,  by  which  he 
was  totally  incapacitated  for  work  for  several 
months.  In  the  district  where  he  was  working 
the  rate  of  wages  for  hauliers  were  fixed  every 
three  months  by  a  conciliation  board,  the  rate 
varying  with  the  price  of  coal. 

During  the  workman's  total  incapacity  for  work, 
his  employers  made  him  a  weekly  payment  of 
half  the  waget  which  he  was  earning  at  the  date 
of  the  accident,  at  compensation  under  the 
Workmen's  Compensation  Act  1897.  Afterwards 
they  took  him  back  into  their  service  at  an 
employment  on  light  work,  and  gave  himas  weekly 
wages  a  sum  which  was  larger  than  the  weekly 
payment  which  they  had  been  making  him,  and 
which  wa*  the  same  amount  as  hauliers  then 
were  receiving,  the  rate  of  hauliers'  wages  having 
fallen  since  hit  accident.   At  the  tame  time  the 

ta)  Boportod  by  E.  Mailit  Sioth,  Esq.,  B»rri»»«r-»t-L«w. 


employers  ceased  to  continue  the  weekly  payment 
to  the  workman.  He  therefore  app  lied  to  the 
County  Court  judge,  at  for  a  review  of  his 
xceekly  payment,  to  have  the  weekly  payment 
fixsd. 

The  County  Court  judge  held  that  the  maximum 
which  haa  been  originally  fixed  on  the  average 
weekly  earnings  at  the  time  of  the  accident  was 
subject  to  variation  from  time  to  time  to  the  same 
extent  at  the  rate  of  waget  at  fixed  by  the  concilia- 
tion board ;  and  he  alto  held  thai  at  the  workman 
wot  then  receiving  from  hit  employers  the  same 
rate  of  wages  at  wot  then  being  received  by 
hauliers,  the  workman  wot  not  entitled  to  any 
weekly  payment,  but  he  made  a  declaration  of 
the  employers'  liability  under  the  Workmeu'$ 
Compensation  Act  1897.  Upon  the  workman's 
appeal : 

Held,  that  the  County  Court  judge  wot  wrong  in 
holding  that  the  maximum  weekly  payment, 
which  was  originally  fixed  at  the  date  of  the 
accident,  could  be  varied  according  to  the  varia- 
tions in  the  rate  of  hauliers'  waget. 

Appeal  by  a  workman  from  the  decision  of  the 
judge  of  the  Bridgend  County  Court  of  Glamor- 
ganshire in  an  application  under  the  Workmen's 
Compensation  Act  1897. 

The  workman  had  been  employed  aB  a  haulier 
by  the  defendants,  a  colliery  company. 

On  the  9th  Oct.  1901  be  met  with  an  injury  to 
his  spine  by  an  accident  arising  out  of  and  in  the 
course  of  bis  employment,  which  totally  inos- 
pacitated  him  from  work  up  to  the  15th  June 
1903. 

His  average  weekly  earningB  for  the  twelve 
months  preceding  the  accident  were  34*.,  and  the 
defendants  agreed  to  make  him  a  weekly  payment 
of  half  that  amount — i.e.,  I7t. — which  was  the 
maximum  that  he  could  have  obtained  under  the 
Workmen's  Compensation  Act  1897. 

There  was  no  award,  nor  was  any  memorandum 
of  the  agreement  registered. 

On  the  15th  June  1903  the  defendants  took 
him  again  into  their  employ,  and  gave  him  light 
work  in  the  lamp  room,  for  which  they  paid 
him  29s.  5<l.  a  week,  and  they  at  the  same  time 
ceased  to  make  him  the  weekly  payment  which 
they  had  made  to  him  since  his  accident. 

At  the  pit  where  this  workman  was  employed 
lampmen  received  fixed  weekly  wages,  which  did 
not  vary  with  the  price  of  coals  as  did  the  wages 
paid  to  hauliers. 

The  workman  then  made  an  application  to  the 
County  Court  judge,  in  the  nature  of  an  appli- 
cation for  a  review,  asking  for  an  order  fixing  tbe 
amount  of  compensation  to  which  he  whs  lawfully 
entitled,  and  contending  that  be  was  entitled  w 
4*.  7d.  a  week-i.e.,  the  difference  between  34a 
and  29*.  5d. 

It  appeared  that  in  the  case  of  hauliers,  and 
most  of  the  persons  working  in  the  coalfields  of 
South  Wales,  there  is  a  standard  day  wage  to 
which  is  added  a  percentage  varying  with  the 
price  of  coal. 

These  percentages  are  regulated  every  three 
months  by  a  conciliation  board. 

In  June  1903  the  price  of  coal  had  fallen,  com- 
pared with  what  it  had  been  in  Oct.  1901,  and  tbe 
wages  of  a  haulier,  which  had  been  34*.  a  week  in 
Oct.  1901,  were  in  June  1903  only  29*.  Sd.  a 
week,  so  that  the  wages  which  this  workman  was 
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Setting,  at  the  time  of  his  application  to  the 
ounty  Court  judge,  for  hie  light  work  in  the 
lamp  room,  were  the  same  as  be  would  have  been 
getting  if  he  had  then  been  employed  at  his 
former  work,  as  a  haulier. 

The  County  Court  judge,  in  the  course  of  his 
judgment,  said : 

The  principal  iino*tion  for  dsoirion  In  this  case  in 
whether,  when  the  amount  of  compensation  has  been 
decidod  either  by  award  or  agreement,  on  the  basis  of 
the  earning  of  the  injured  person  prior  to  the  accident, 
by  which  for  a  time  he  was  totally  incapacitated  from 
working,  that  compensation  is  subject  to  revision  when 
he  is  able  to  nndertako  light  employment,  and  whether 
it  is  subject  to  the  variations  governing  the  wages  paid 
to  persons  doing  similar  work  to  that  which  be  per- 
formed prior  to  the  accident.  I  am  of  opinion  that  the 
proper  principle  to  be  adopted  in  such  circumstances 
is  that  the  basis-*.*,  the  wages  on  whioh  the  amount 
of  compensation  was  originally  fixed  -  Bhould  be  varied  to 
the  extent  of  the  variation  of  the  percentages  in  the 
wages  earned  by  persona  performing  similar  work  at  the 
time,  bnt  that  the  wages  earned  by  the  injured  porson 
when  he  undertook  light  employment  should  be  supple- 
mented by  a  Hum  which  would  bring  op  his  earnings  to 
the  same  amount  as  is  paid  to  persons  in  similar  employ- 
ment to  that  in  whioh  he  was  engaged  prior  to  the  acci- 
dent. Now,  in  the  case  of  Jamie  ton  v.  Fift  Coal  Company 
(5  Praser,  958),  Lord  M'Laren,  in  delivering  judgment, 
concurring  with  his  learned  oolleagncd,  makes  use  of  theao 
words :  "  Where  in  an  application  for  review  yon  have  to 
•  capacity,  that  is  a  thing  which  may 
to  time,  and  if  this  was  a  question  of 
r,  it  might  be  right  for  the  arbiter 
mt  rate  ot  wages."  That  dictum 
appears  to  me  to  support  the  riew  1  have  oxpreaaod 
above.  The  effect  of  my  decision  is  to  place  the  injured 
workman  in  the  same  position  with  regard  to  earnings 
as  he  would  have  been  in  if  he  had  not  beon  injured,  for 
if  he  had  continued  to  work  without  interruption,  his 
wages  would  have  been  subject  to  the  variations  in  tho 
percentages,  and  wonld  therefore  in  this  case  be  less 
than  those  which  ho  earned  prior  to  the  accident.  On 
the  other  hand,  if  the  applicant's  contention  is  to  be 
allowed — vis.,  that  the  wages  earned  by  him  in  under- 
taking light  employment  are  to  be  supplemented  by  a 
sum  which  would  bring  them  up  to  those  which  he 
earned  prior  to  the  accident,  he  would  be  receiving 
higher  wages  than  thoso  who  wore  at  that  time  engaged 
in  a  similar  capacity.  That,  in  my  opinion,  would  be 
absurd.  In  arriving  at  these  conclusions  I  have  not 
lost  sight  of  the  fact  that  he  is,  as  a  consequenoe  of  tho 
injuries  bo  has  received,  still  unable  to  undertake  the 
duties  whioh  he  performed  prior  to  the  accident,  or, 
j,  any  heavy  work.  In  applying  the  principle 
i 1  have  laid  down  as  effecting  the  variations  in 
percentages  I  find  that  the  respondents  havo,  Binoe 
15th  June  1903,  paid  the  applicant  the  proper 
of  compensation,  for  he  has  received  tho  same 
rate  of  wages  as  those  hauliers  who  performed  tho 
same  duties  as  he  did  prior  to  the  accident.  Their 
wages  have,  by  the  stop  in  the  percentages,  boon  reduced 
to  the  same  amount  as  be  has  been  paid.  He  therefore 
fails  in  his  application  to  review  the  amount  of  compen- 
sation paid  to  him.  I  therefore  award  to  the  applioant 
compensation  at  the  same  rate  as  he  has  received  sinoe 
the  15th  June,  and,  aa  he  is  still  suffering  from  the 
effect  of  the  accident,  and  unablo  to  resume  his  former 
occupation,  there  will  be  a  declaration  of  liability. 

From  this  decision  the  workman  appealed. 

The  Workmen's  Compensation  Act  1897  [60  & 
61  Vict,  c,  37)  provides  : 

Sohed.  1,  par.  1.  The  amount  of  compensation  under 
this  Act  shall  be   .   .    .    (6)  Where  total  or  partial 


payment  during  the  incapacity  after  the  second  week  not 
exceeding  fifty  per  cent,  of  his  avorago  weekly  oarnings, 
during  the  previous  twelve  months,  if  he  has  been  so 
long  employed  .  .  .  Par.  2.  In  fixing  the  amount 
of  the  weekly  payment,  regard  shall  be  had  to  the  dif- 
ference between  the  amount  of  the  average  weekly  earn- 
inga  of  tho  workman  before  tho  accident  and  the  average 
amount  which  he  is  abls  to  earn  after  the  accident,  and 
to  any  payment,  not  being  wages,  whioh  he  may  receive 
from  the  employer  in  respect  of  his  injury,  during  the 
period  of  his  incapacity. 

Abel  Thomat,  K.C.  and  Rhxf*  WiUiamt  (Son*«y 
with  them)  for  the  workman.— The  County  Court 
judge  was  bound  to  exercise  his  discretion  as  to 
how  much  compensation  the  workman  ought  to 
have  under  the  circumstances  of  the  case,  but  in 
exercising  that  discretion  he  has  held  that  he  was 
bound  to  take  into  consideration  the  general  fall  in 
wages  since  the  accident.  He  was  wrong  in  so  hold- 
ing, and  has  to  that  extent  misdirected  himself. 
We  therefore  ask  that  the  case  may  be  sent  back 
to  him  that  he  may  decide  it  upon  his  discretion, 
without  his  decision  being  fettered  in  any  way  by 
the  general  fall  in  wages  since  the  accident.  The 
maximum  compensation  which  the  workman  could 
get  is  limited  by  sohed.  1,  par.  1  (6)  to  half  his 
average  weekly  earnings  before  the  accident. 
When  once  that  maximum  has  been  calculated, 
it  remains  fixed.  Nothing  happening  after  the 
accident  can  alter  it.  If  it  is  proposed  to  alter 
this  weekly  payment  then,  according  to  par.  2, 
regard  is  to  be  had  to  the  difference  between  his 
averago  weekly  earnings  before  the  accident 
and  the  average  amount  which  he  is  able 
to  earn  after  the  accident  The  variations 
in  the  general  rate  of  wages  in  the  district 
has  nothing  to  do  with  the  question  before 
the  County  Court  judge.  Wages  in  the  coalfields 
are  liable  to  alteration  every  three  mouths,  and 
are  continually  changing  either  upwards  or  down- 
wards. If  the  County  Court  judge  was  right  in 
his  opinion,  there  will  be  an  application  for  a 
review  every  three  months  in  all  cases  in  which  a 
workman  who  has  been  aocidently  injured  in  a 
colliery  is  in  receipt  of  a  weekly  pay  ment  as  com- 
pensation under  the  Act.  The  County  Court 
judge  has  misunderstood  what  Lord  M'Laren 
eaid  in  Jamieton  v.  Fife  Coal  Company  (ubi  sap.). 

Buegg,  K.C.  (A.  Partont  with  him)  for  the  em- 
ployers.— In  considering  the  change  in  the  work- 
man's wage-earning  capacity  the  County  Court 
judge  was  right  to  give  some  weight  to  the 
general  fall  of  wages  paid  to  men  doing  the  same 
work  as  this  workman  did  before  the  accident.  In 
effect,  the  County  Court  judge  said  that  he  was 
not  going  to  put  the  workman  into  a  better  posi- 
tion as  regards  money  than  he  would  have  been 
if  he  had  not  met  with  the  accident  His  decision 
was  perfectly  correct  The  consideration  of  the 
question  of  the  proper  amount  of  compensation 
was  altogether  a  matter  for  the  discretion  of  the 
County  Court  judge,  and  this  court  ought  not  to 
interfere  with  his  exercise  of  his  discretion. 

Collins,  M.R.— This  is  an  appeal  from  a  deci- 
sion of  the  County  Court  judge  upon  an  appli- 
tion  by  a  workman,  not  in  the  strictest  sense 
for  revision  of  a  weekly  payment  but  to  have  it 
determined  what  amount  of  compensation  ought 
to  be  paid  to  him  under  the  Workmen's  Com* 
pensation  Act  1897  under  the  particular  circum- 
stances of  the  case.  What  happened  was  that  the 
who  had  been  a  haulier  in  the  i 
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of  the  defendant  company,  met  with  an  accident 
arising  out  of  and  in  the  ooorae  of  his  employ- 
ment, which  resulted  in  total  incapacity  on  his 
part  to  do  work,  for  a  time  at  all  events.  His 
average  weekly  earnings  for  the  preceding  twelve 
months  had  been  34*.  In  so  far  as  that  sum 
was  an  average,  consideration  was  doubtless 
given  to  the  fluctuations  of  wages.  But  that 
was  the  sum  which  was  fixed  by  the  parties  them* 
selves  without  the  intervention  or  assistance  of 
the  County  Court  judge,  as  the  average  weekly 
earnings,  and  accordingly  the  defendants  made 
the  workman  after  the  accident  a  weekly  payment 
of  17s.,  which  would  be  the  maximum  that  oe  could 
claim  under  the  Act.  Afterwards  when  he  was 
sufficiently  recovered  to  accept  light  work,  he  wns 
taken  back  into  the  employment  of  the  defen- 
dants, and  for  the  work  which  he  was  able  to  do, 
which  was  not  the  same  kind  of  work  that  he 
bad  done  before  the  accident,  he  received  wages 
at  the  rate  of  29f .  5d.  a  week.  Now  2l>*.  5<Z.  is  the 
full  present  rate  of  wages  for  a  haulier — that  is 
to  say,  for  a  person  in  the  kind  of  employment 
in  which  he  was  engaged  at  the  time  of  his  acci- 
dent. Under  these  circumstances,  the  defendants 
naturally  refused  to  continue  paying  compensa- 
tion to  the  workman  in  addition  to  his  wages. 
The  workman,  being  unsatisfied  with  that,  applied 
to  the  County  Court  judge  for  an  order  settling 
what  amount  of  compensation  the  defendant* 
ought  to  pay.  In  the  result  the  learned  County 
Court  judge  found  that  the  defendants'  conten- 
tion that  the  workman  was  getting  enough  was 
right ;  he  therefore  did  not  award  the  workman 
any  compensation,  but  made  a  declaration  of  the 
defendants'  liability  so  as  to  keep  seisin  of  the 
case.  Now,  if  the  learned  judge  had  simply 
declared  his  view  that  he  saw  no  reason  under 
the  circumstances  for  interfering  with  the 
arrangement  then  in  existence  whereby  the  work- 
man was  receiving  the  sum  of  29s.  od.  a  week, 
and  if  he  had  not  travelled  into  a  discussion  as 
to  reasons  and  principles  I  think  that  we  should 
have  had  no  ground  for  interfering  with  his  deci- 
sion. I  have  no  right  to  express  any  opinion  as 
to  whether  he  waa  right  or  wrong  in  the  par- 
ticular amount  that  he  assessed.  It  is  sufficient 
for  me  to  see  no  reason  to  suppose  that  it  iB  not 
a  perfectly  proper  amount.  But  now  comes  the 
real  difficulty.  The  learned  County  Court  judge 
has  given  reasons.  A  question  was  raised  which, 
wo  are  told,  the  parties  on  both  sides  were  very 
anxiouB  to  have  decided,  and  therefore,  at  the 
invitation  of  counsel,  the  learned  judge  travelled 
into  a  discussion  of  principle,  and  he  has  laid 
down  some  rule  of  calculation  which  I  myself  am 
not  prepared  to  adopt.  Now,  the  first  <[ucstion 
which  the  learned  judge  put  to  himself  was  whether, 
when  the  amount  of  compensation  has  been 
decided,  either  by  award  or  by  agreement,  upon  the 
basis  of  the  earnings  of  the  injured  workman 
before  the  accident,  Dy  which  he  has  for  a  time 
been  totally  incapacitated  from  work,  that  com- 
pensation is  subject  to  revision  when  he  is  able 
to  undertake  light  employment.  It  is  perfectly 
clear  that  under  scbed.  1  the  answer  to  that  ques- 
tion must  be  that  the  compensation  is  subject  to 
revision.  It  is  perfectly  clear.  The  Act  admit* 
no  doubt  about  it.  It  is  the  second  question  that 
he  put  to  himself  which  seems  to  me,  when 
analysed,  to  involve  a  misconception  of  the  law 
on  his  part,  and  in  so  far  aa  that  misconception 
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was  a  factor  in  arriving  at  the  amount  which  he 
has  actually  arrived  at  it  is  no  doubt  important, 
and  I  do  not  think  that  we  should  be  justified  in 
ignoring  it  and  treating  it  as  having  no  relation 
to  the  final  deci  sion.  Now.  the  second  question 
which  the  learned  County  Court  judge  put  to  him- 
self was  whether  the  compensation — which,  ex 
hypothesi,  was  the  maximum  allowed  in  the  case 
of  total  incapacity — "  ia  subject  to  the  variations 
governing  the  wages  paid  to  persona  doing  similar 
work  to  that  which  he  performed  prior  to  the 
accident."  That  question  arises  for  consideration 
on  an  application  to  review.  The  learned  judge 
went  on  to  say:  "I  am  of  opinion  that  the 
proper  principle  to  be  adopted  in  Buch  circum- 
stances is  that  the  basis — i.e.,  the  wagea  on  which 
the  amount  of  compensation  was  originally  fixed 
—should  be  varied  to  the  extent  of  the  varia- 
tion of  the  percentages  in  the  wages  earned 
by  persons  performing  similar  work  at  the 
time,  but  that  the  wages  earned  by  the 
injured  person  when  be  undertook  light  em- 
ployment should  be  supplemented  by  a  sum 
which  would  bring  up  his  earnings  to  the  same 
amount  as  is  paid  to  persons  in  similar  employ- 
ment to  that  in  which  he  was  engaged  prior  to 
tho  accident"  That  seems  to  me  to  carry  out 
what  would  apparently  appear  to  be  the  prima 
facie  meaning  of  the  second  question  that  he  puts 
to  himself,  and  to  be  an  opinion  that  the  basis — 
i.e.,  the  maximum  which  has  been  fixed  by  refer- 
ence to  the  then  amount  of  wages— is  to  be  varied, 
on  an  application  for  a  revision,  to  the  extent  of  the 
variation  of  the  percentages  in  the  wages  earned 
by  persons  performing  similar  work  at  the  time. 
In  so  far  as  he  committed  himself  to  that  view 
and  acted  on  it,  the  learned  judge  was,  in  my 
opinion,  wrong,  because,  in  my  judgment,  the 
maximum  fixed  in  the  first  instance  is  entirely 
independent  of  any  fluctuation  in  the  wages 
afterwards.  That  iB  in  accordance  with  the  deci- 
sion of  the  Court  of  Session  in  the  case  of 
Jamieicm  v.  Fife  Coal  Company  Limited  (5 
Fraser,  958),  and  also  in  accordance  with  the 
whole  scheme  and  actual  wording  of  the  Act 
When  the  compensation  for  total  incapacity  has 
been  arrived  at,  whether  it  be  the  maximum 
allowed,  or  whether  it  be  under  the  maximum, 
that  factor  is  not  to  be  altered  by  matters  that 
occur  subsequently.  I  take  exception  also  to 
what  tho  learned  judgo  said  with  regard  to  the 
wages  earned  by  the  injured  man  being  supple- 
mented by  a  sum  which  would  bring  up  his 
earnings  to  the  same  amount  as  is  paid  to  persons 
in  similar  employment  to  that  in  which  he  was 
engaged  prior  to  the  accident.  I  do  not  think 
that  in  this  particular  case  it  would  be  at  ail 
wrong  to  supplement  the  original  maximum  by 
a  sum  which  would  bring  the  workman's  wages 
up  to  the  same  amount  as  are  paid  to  persons  in 
similar  employment  to  that  in  which  he  was 
engaged  pnor  to  the  accident.  But  it  is  impos- 
sible to  lay  down  a  general  principle  that  that 
ought  to  be  the  sum  which  is  arrived  at.  In  fact 
we  have  repeatedly  held  in  this  court  in  cases  of 
this  kind,  that  the  County  Court  judge  must  not 
lay  down  rigid  canons  obliging  him  to  come  to 
conclusions  for  special  amounts — for  the  same 
amount  in  any  number  of  difforent  cases.  He 
must  not  apply  a  general  rigid  rule  like  that.  He 
must  be  governed  by  hiB  discretion  in  each  par- 
ticular case.    Therefore,  so  far  as  the  learned 
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County  Court  judge  here  laid  down  a  fixed  rule  of 
calculation,  I  think  he  was  wrong.   His  direction 
to  himself  involved  an  opinion  that  the  original 
maximum  is  itself  subject  to  variation  by  matters 
subsequently  arising.   As  I  have  said,  that  seems 
to  me  to  be  wrong,  and  if  and  so  far  as  that  error 
entered  into  the  calculation  that  be  baa  made,  that 
calculation  ought  to  be  reviewed.    I  am  not  dure 
myself  that  it  did  enter  into  his  calculation.  It 
seems  to  me  that  it  was  entirely  irrelevant  to  the 
discussion,  because,  if  it  were  not  for  this  refer- 
ence to  the  principles  governing  the  matter  and 
the  rigid  rules  to  be  applied,  the  matter,  upon 
the  Act  itself,  is  perfectly  clear.    When  com- 
pensation to  an  injured  workman  has  to  be 
guessed  in  a  case  of  total  incapacity  to  work, 
bis  average  weekly  earnings  have  to  be  found, 
and  that  involves  an  examination  of  what  the 
injured   workman   has  been  earning  in  that 
particular  employment   When  the  amount  of 
those  average  weekly  earrings  has  been  found, 
the  weekly  payment  awarded  cannot  be  more 
than  half  that  amount.   When  that  is  arrived 
at  the  matter  is  done  with  and  ended.  But 
then  comes  the  case  where  the  law  provides  for 
a  revision  of  the  weekly  payment   In  fixing 
the  amount  of  the  weekly  payment  par.  2  of 
an  bed.  1  provides  that  "  regard  shall  be  had  to  the 
difference  between  the  amount  of  the  average 
weekly  earnings  of  the  workman  before  the 
accident  and  the  average  amount  which  he  is  able 
to  earn  after  the  accident,  and  to  any  payment 
not  being  wages  which  he  may  receive  from  the 
employer  in  respect  of  his  injury  during  the 
period  of  his  incapacity."   So  that  when  the  new 
factor  is  introduced,  the  County  Court  judge 
ought  to  consider  the  question  :  "  What  ought 
this  workman  to  get  in  order  to  receive  the 
nearest  equivalent  that  in  my  judgment  I  can 
give  him  under  all  the  circumstances  so  as  to  put 
him  back  again,  as  far  as  the  Aot  will  permit 
into  the  position  which  he  was  in  originally  ?  The 
Aot  does  not  contemplate  complete  compensation, 
and  in  caaea  of  total  incapacity  to  work,  fixes  the 
maximum  at  half  the  average  weekly  earnings. 
What  am  I  to  do  now,  when  it  is  proved  that  the 
man  is  no  longer  suffering  from  total  incapacity 
to  work,  but  is  able  to  earn  something  ? "  It 
seems  to  me  that  tbe  elements  of  fluctuation  in 
the  original  maximum  is  entirely  remote  from 
the  discussion.    In  such  a  case  as  this,  where 
there  is  an  application  for  a  review,  what  the 
County  Court  judge  has  to  do  is  to  reduce  the 
weekly  payment  by  reason  of  the  fact  that  tbe 
incapacity  to  work  is  no  longer  total,  but  how  fur 
be  is  to  reduce  it  is  a  matter  which  is  left  by  the 
law  entirely  to  his  discretion  subject  to  the  rule 
which  I  have  just  read,  laid  down  in  par.  2.  That 
is  all  that  is  laid  down  for  the  judge.   He  is  to 
regard  those  facts.   The  facts  there  mentioned 
do  not  embrace  tbe  consideration  which  the 
learned  County  Conrt  judge  appears  to  have 
introduced  here  as  to  whether  tbe  maximum 
originally  awarded  has  been  subject  to  a  U actua- 
tion.  That  maximum  is  out  of  the  discussion  in 
the  question  that  he  has  now  to  deal  with.  He 
has  to  consider  how  much  the  workman  was 
capable  of  earning  before  and  how  much  he  is 
capable  of  earning  now.   Having  regard  to  those 
facts,  the  learned  judge  must  arrive  at  the  best 
conclusions  be  can.   It  seems  to  ma,  therefore, 
that  in  tbe  course  of  his  judgment  the  County 
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Court  judge  haB  expressed  an  opinion  which,  in 
my  view,  is  wrong.  I  cannot  be  quite  clear  that 
it  did  not  really  affect  the  calculation  that  be 
made,  and  therefore  I  see  no  alternative  myself 
but  to  send  the  mutter  buck  to  him.  It  may  be 
that  I  have  not  completely  understood  what  he 
himself  intended  by  that  expression  of  opinion, 
and  it  may  bs  that  when  be  comes  to  reconsider 
the  matter  he  will  moke  no  alteration  whatever 
in  the  award  that  be  has  actually  given.  But  I 
cannot  be  sure  of  that  and  as  tbe  point  was 
strongly  pressed  upon  him  as  an  element  which 
was  material  in  determining  the  case,  I  think 
that  it  is  possible  he  may  have  been  influenced  by 
it  and  therefore  there  may  be  a  in  in  take,  and  he 
would  not  arrive  at  the  same  amount  if  he 
cleared  bis  mind  of  that  Theie  is  another  point 
in  the  form  of  his  judgment  which  seems  to  show 
that  he  bad  not  quite  cleared  his  mind.  He  say  a  : 
"  I  find  that  the  respondents  have  since  the  15th 
June  paid  the  applicant  tbe  proper  amount  of 
compensation,  for  he  has  received  the  Baine  rate 
of  wages  as  those  hauliers  who  performed  the 
same  dutieB  as  he  did  prior  to  the  accident  Their 
wages  have  by  the  drop  in  tbe  percentages  been 
reduced  to  the  same  amount  as  he  has  been  paid ; 
he  therefore  fails  in  his  application  to  review  the 
amount  of  compensation  paid  to  him.  I  therefore 
award  to  the  applicant  compensation  at  the  same 
rate  as  he  has  received  since  the  15th  June." 
That,  on  the  face  of  it  is  clearly  wrong.  What 
he  does  give  him  is  Id.,  because  be  tbinks  that, 
being  in  receipt  of  tbe  sum  named,  he  is  not 
really  entitled  to  demand  from  the  employers 
anything  by  way  of  compensation  now  under 
tbe  Act  so  that  there  is  a  technical  mistake 
there.  How  far  that  entered  into  and  con- 
fused his  mind  on  the  main  discussion  I 
cannot  tell,  and  under  the  circumstances  I 
think  we  have  no  alternative  but  to  send 
the  matter  back  to  the  learned  County  Court 
judge. 

RoMBR,  L.J. — My  brethren  are  both  clearly  of 
opinion  that  the  learned  County  Court  judge  has 
misdirected  himself  in  this  case,  and  has  not,  or 
may  have  not  properly  exercised  the  discretion 
which  he  ought  to  have  exercised.  There  are 
some  passages  in  his  judgment  which  certainly 
do  not  appear  to  me  to  be  accurate  statements  of 
the  law.  I  regret  the  result,  however,  for  I  cannot 
think  that  the  conclusion  arrived  at  by  the  learned 
judge  was  in  itself  improper.  1  say  this  because, 
in  the  circumstances  of  the  case,  it  appears  to  me 
clear  that  the  judge,  in  reviewing  the  weekly 
payment,  could  take,  and  ought  to  have  taken, 
into  consideration  tbe  fact  that  tbe  workman  was 
again  in  the  employment  of  his  old  employers, 
and  was  being  paid  the  same  wages — far  exceed- 
ing the  amount  of  compensation  awarded — that 
be  would  have  been  earning  had  no  accident 
occurred.  I  cannot  see  that  the  judge  would 
have  been  wrong  in  refusing  to  make  the  em- 
ployers pay  the  workman  any  further  sum  so 
long  ua  they  continued  to  pay  him  those  wages. 
I  further  cannot  help  thinking  that  the  sole 
effect  of  the  matter  going  bock  to  tbe  learned 
judge  will  be,  or  may  be,  that  he  will  arrive,  after 
properly  exercising  his  discretion,  at  the  same 
conclusion  that  he  has  already  arrived  at  and 
that  the  sole  practical  result  of  tbe  appeal  will  be 
that  further  coats  will  be  incurred.  However,  as 
the  point  has  been  taken  and  insisted  upon  by 
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the  appellants,  tbe  case  must  go  back  to  the 
County  Court  judge. 

Mathkw.  L  J. — I  am  of  tbe  same  opinion.  The 
question  that  has  been  argued  is  whether  or  not 
the  learned  County  Court  judge  thought  that 
he  was  1x>und,  in  dealing  with  the  question  of  the 
reduction  of  the  weekly  payment,  to  look  at  the 
wages  whie h  the  man  wns  earning  at  that  time, 
and  he  i;;ime  to  the  conclusion  that,  if  the  man 
were  whole,  ho  could  not  have  earned  more  at 
that  time,  and  the  learned  judge  therefore  thought 
he  w:»  bound  to  dismiss  the  man's  application. 
I  think  that  was  wrong.   In  order  to  get  away 
from  that  statement  of  what  the  learned  judge 
intended  to  decide,  it  was  said  that  he  dealt  with 
the  case  upon  the  footing  that  the  arrangement 
with  the  employers  was  a  fluctuating  arrangement, 
an  arrangement  that  the  man  should  be  paid  for 
his  light  employment  sucb  wages  as  be  would 
have  earned  as  a  haulier.   If  that  had  been  tbe 
the  point  made,  and  tbe  learned  judge  thought 
that  such  an  arrangement  had  been  come  to,  there 
would  have  been  nothing  further  to  decide.  I  am 
clearly  of  opinion  that  be  did  not  proceed  upon 
any  sucb  footing.  Then  it  was  said  that  if  be  did 
not  decide  it  upon  that  view,  and  if  there  was  not 
an  agreement  to  that  effect  when  the  parties  were 
before  him,  wo  ought  to  deal  with  it  upon  tbe 
footing  that  he  did  exercise  the  discretion  which 
is  undoubtedly  confided  to  him  by  the  Act  of 
Parliament.   I  act  upon  the  learned  judge's  own 
statement  of  the  principle  upon  whioh  he  pro- 
ceeded.  That  principle  seems  to  mo  to  be  wrung, 
and  the  case  must  therefore  go  back  to  him. 

Case  sent  back  to  County  Court  judge. 

Solicitors  for  the  plaintiffs.  Smith,  Rundcll,  and 
Doda,  for  Walter  Morgan,  Bruce,  and  Nichola$, 
Pontypridd. 

Solicitor  for  the  defendants,  H.  P.  Decker,  for 
Vasie  Simons,  Pontypridd. 


Friday,  May  6. 
(Before  Collins,  M.R.,  ROMER,  and 
Matiiew,  L.JJ.) 
Stephens  v.  Dudbridge  Ironworks  Compaxt 
Limited,  (a) 

APPEAL  FROM  THE  KINO'S  BENCH  DIVISION. 
Employer  and  workman— Injury  by  accident—' 
Compensation — Right  of  action  for  damages — 
Exercise  of  option  between  two  remedies — 
Infant— "  Workman  "  —  Workmen's  Compensa. 
Hon  Act  1807  («i0  Jt  61  Vict.  c.  37),  ss.  1,  sub-*.  2 
0).  7. 

An  infant  workman  met  with  an  injury  in  the 
course  of  hi*  employment  under  circumstances 
which  entitled  him  either  to  compensation  under 
the  Workmen's  Compensation  Act  185*7,  or  to 
bring  an  action  for  damages  for  negligence against 
his  employers.  The  employers  offered  him  com- 
pensation under  the  Act,  which  he  accepted  in 
full  satisfaction  and  discharge  of  all  his  claitns 
against  them  in  respect  of  his  injury.  He  after- 
wards  brought  an  action  against  them  for  damages 
for  negligence.  At  the  trial  Bruce,  J.  held  that 
the  agreement  by  the  plaintiff  to  accept  compensa- 
tion under  the  Act  in  satisfaction  of  all  his 
claims  in  respect  of  the  injury  was  not  for  the 

~ai  Exported  by  K.  Maklbt  Surra,  E»q„  Barrleter-at  Lmt. 


plaintiff's  benefit,  and  therefore  did  not  afford 
any  defence  to  the  action.    Upon  appeal : 
Held  (affirming  the  decision  of  Bruc*,  JX'that 
there  was  nothing  in  the  Workmen's  Compen- 
sation Act  1H!»7   which  depriivd    the  infant 
workman  of  his  right  to  repudiate  a  contract 
which  was  not  to  hut  benefit. 
Appeal  by  the  defendants  from  the  judgment 
of  Krnce,  J.  on  further  consideration  after  the 
trial  of  the  action  with  a  jury  at  Gloucester 
assizes. 

The  action  was  brought  by  John  Stevens,  an 
infant  of  the  age  of  seventeen  years,  suing  by 
S.  R.  Smith,  his  guardian  and  next  friend,  to 
recover  damages  for  an  injury  which  he  had 
received,  while  working  as  an  apprentice  to  the 
defendants,  in  consequence  of  the  alleged  negli. 
gence  of  the  defendants. 

On  the  12th  April  1001  the  plaintiff  was  appren- 
ticed to  tbe  defendants. 

On  tbe  15th  Aug.  11)02,  while  be  wan  working 
on  the  defendant's  premises  at  a  planing 
machine,  which  was  unfenced,  or  not  properly 
fenced,  he  met  with  an  accident  whereby  he  lost 
three  fingers  of  his  left  band. 

On  tbe  30th  Sept.  bis  uncle.  S.  R.  Smith,  with 
whom  be  was  living,  wrote  a  letter  to  the  defen- 
dants, claiming,  on  behalf  of  John  Stephens,  the 
sum  of  50/.  as  compensation  under  the  Workmen's 
Compensation  Act  1807. 

( )n  the  3rd  Oct  the  company  wrote  in  reply 
that  they  could  not  accede  to  tbe  request  for  a 
lump  sum,  but  were  willing  to  pay  compensation 
in  accordance  with  the  Workmen's  Compensa- 
tion Act — i.e.,  half  bis  weekly  wages  during  dis- 
ablement ;  and  as  tbe  plaintiff's  wages  were  5#.  a 
week,  tbey  offered  2s.  Gd.  a  week  for  tbe  third 
and  subsequent  weeks  of  disablement. 

On  the  4th  Oct.  tbe  plaintiff  went  to  the  defen- 
dant's  office,  and  having  read  the  letters  of  the 
30th  Sept.  and  the  3rd  Oct.,  received  a  sum  of 
12«.  Gd.  as  the  first  five  of  the  successive  weekly 
payments  of  2s.  Gd.  each,  and  signed  a  receipt  in 
the  following  form : 

Received  of  the  I^ndbrid^o  Ironworks  Limited  by 
payment  of  the  Employers'  Liability  Assurance  Corpora- 
tion Limited,  this  4th  day  of  October,  1902,  tbe  som  of 
I2s.  6*1.,  being  tbe  first  five  of  the  successive  wwkly 
payments  whioh  I  elect  to  aooept  under  the  Workmen'* 
Compensation  Act  1897,  in  foil  satisfaction  and  dis- 
charge of  all  claims  to  compensation  accrued  or  to 
accrue  in  reepoct  of  all  injuries  or  injurious  rwo  U, 
direct  or  indirect,  arisiog  o-  to  arise  from  an  accident 
•ustained  by  me  on  or  about  tbe  15th  day  of  August 
laat,  while  in  the  employment  of  the  above.— John 
Stephens. 

On  the  1th  Nov.  l!H>2,  the  plaintiff's  solicitor 
served  upon  the  defendants  a  formal  notice, 
headed  the  Employers'  Liability  Act  1880,  and 
the  Workmen's  Compensation  Acts  1S!>7  to 
lyiNI,  in  which  be  claimed  compensation  for  the 
injuries  received  by  the  plaintiff  on  the  15th  Aug. 

The  defendants  continued  to  pay  the  plaintiff 
tho  agreed  weekly  payment  of  2*.  Gd.  until  they 
hud  paid  him  in  all  the  sum  of  17s.,  when  they 
took  him  back  into  their  employment  at  higher 
wages  than  he  had  formerly  received. 

On  the  1th  Jan.  S.  R.  Smith  was  appointed 
guardian  to  the  plaintiff. 

On  the  23rd  Jan.  1903  tbe  present  action  was 
commenced,  in  which  tbe  plaintiff  claimed  15W- 
damages  for  personal  injuries  sustained  by  him 
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whilst  in  the  employ  of  the  defendants,  in 
consequence  of  the  defective  condition  of  the 
defendants'  plant  and  machinery,  and  the  negli- 
gence of  the  defendants  and  their  responsible 
servant  or  servants. 

At  the  trial  of  the  action,  before  Bruce,  J.  with 
a  jury,  upon  the  defendants  admitting  negligence 
on  their  part  in  not  fencing  the  planing  machine, 
and  the  damages  being  agreed  to  at  7r>/.,  the  jury 
was  discharged,  and  the  defendants  relied  npon 
their  contention  that,  under  sect.  1,  sub-sect.  -  (fc), 
of  the  Workmen's  Compensation  Act  18117,  they 
could  not  be  liable  to  pay  compensation  both 
under  that  Act  and  independently  of  the  Act,  and 
that  the  plaintiff  by  electing  to  accept  compen- 
sation under  the  Act  had  debarred  himself  from 
succeeding  in  the  present  action. 

Bruce,  J.,  npon  farther  consideration,  said  in 
the  course  of  his  judgment :  The  solo  point  is 
whether  in  the  circumstances  that  I  have  mentioned 
the  infant  plaintiff  has  forfeited  his  right  of 
action.    In  my  opinion  he  has  not  done  anything 
to  disentitle  him  from  recovering  in  the  present 
action.   The  plaintiff,  as  an  infant,  was  incapable 
of  exercising  an  option  whether  to  claim  under 
the  Workmen's  Compensation  Act  1897  or  to 
proceed  for  negligence.   The  law  considers  that 
an  infant  is  incapable  of  forming  a  judgment  as 
to  the  necessity  or  expediency  of  applying  for 
protection  or  redress  to  the  tribunals  of  the 
country.  The  plaintiff,  as  an  infant,  was  incapable 
of  forming  a  judgment  as  to  which  of  the  two 
courses  open  to  him  it  was  most  expedient  to  adopt 
In  view  of  the  fact  which  is  now  established  that 
the  defendants  were  guilty  of  negligence  in  not 
fencing  a  dangerous  machine,  it  was  clearly  in 
the  plaintiff's  interest  not  to  elect  to  proceed 
under  the  Workmen's  Compensation  Act,  because 
the  compensation  he  could  recover  under  that 
Act  was  very  much  smaller  than  the  compensa- 
tion be  could  recover  in  an  action  for  negligence. 
Beyond  the  claim  made  by  Mr.  Smith  on  behalf 
of  the  plaintiff  by  the  letter  of  the  30th  Sept., 
and  the  acceptance  by  the  plaintiff  of  the  sums 
paid  to  him  by  the  defendants  as  compensation 
under  the  Workmen's  Compensation  Act,  there 
is  nothing  to  operate  as  an  estoppel.  I  entertain 
some  doubt  whether  there  ever  was  a  claim  by 
the  plaintiff  for  compensation  under  the  Work- 
men 8  Compensation  Act  within  the  meaning  of 
sect.  I,  sub-sect.  2  (6).  No  steps  were  ever  taken  to 
proceed  to  arbitration  or  to  institute  proceedings 
in  any  form  under  the  Workmen's  Compensation 
Act,  nor  was  any  next  friend  appointed  to  repre- 
sent the  interest  of  the  plaintiff  in  accordance 
with  the  County  Court  liules.    All  that  took 
place  was  done  by  the  voluntary  act  of  the 
parties,  and  theie  was  no  formal  proceeding 
under  the  Act.    Had  there  been  any  snch  pro- 
ceeding, and  had  a  next  friend  been  appointed, 
the  County  Court  judge  might  have  instituted 
an  inquiry  as  to  whether  it  was  to  the  interest  of 
the  plaintiff  to  proceed  under  the  Workmen's 
Compensation  Act,  and  had  Buch  an  inquiry  been 
instituted  I  think  it  would  certainly  have  been 
determined  that  it  was  not  to  the  interest  of  the 
plaintiff  so  to  proceed.   But  it  is  not  necessary 
to  speculate  as  to  what  might  have  been  the  state 
of  things  had  a  different  procedure  been  adopted. 
It  is  enough  for  mo  to  determine  that  in  the 
circumstances  which  have  happened  there  is 
nothing  to  prevent  the  plaintiff  from  recovering 


damages  in  the  present  action.  The  plaintiff 
was  not  capable  of  bargaining  away  bis  common 
law  rights,  and  no  one  was  ever  appointed  whose 
duty  it  was  and  who  was  capable  of  advising  him 
as  to  the  course  which  he  could  pursue,  and  no 
proceedings  were  ever  taken  is  such  a  form  as  to 
be  binding  upon  the  plaintiff.  But  I  think  the 
plaintiff  is  not  entitled  to  retain  the  sum  of  money 
received  by  him  as  compensation  under  the  Work- 
men's Compensation  Act.  Courts  of  equity,  in 
setting  aside  proceeding  on  behalf  of  infants, 
always  took  care  to  make  special  provisions  to 
provide  against  injustice  being  done,  and  to  pre- 
vent the  infant  from  deriving  a  benefit  from  the 
proceedings  which  were  set  aside.  I  must  there- 
fore direct  that  the  sums  of  money  received  by 
the  plaintiff  as  compennation  under  the  Work- 
men s  Compensation  Act  be  deducted  from  the 
amount  agreed  upon  as  the  damages  in  the 
present  action,  and  that  judgment  for  the 
balance  so  ascertained  be  given  for  the  plaintiff 
with  costs. 
The  defendants  appealed. 

The  Workmen's  Compensation  Act  1897  (60  & 
61  Vict.  c.  37)  provides  as  follows : 

Soot.  1,  sob-soot  2  (b).  When  the  injury  was  caused 
by  the  personal  negligence  or  wilful  act  of  the  employer, 
or  of  some  person  for  whose  act  or  default  the  employer 
is  responsible,  nothing  in  this  Act  shall  affect  uny  civil 
liability  of  the  employer,  bat  in  that  case  the  workman 
may,  at  his  option,  either  claim  compensation  under  this 
Act,  or  take  the  same  proceedings  as  were  open  to  him 
before  the  oommnnroment  of  this  Act ;  but  the  employer 
shall  not  be  liable  to  pay  compensation  for  injury  to  a 
workman  by  accident  arising  out  of  and  in  the  course  of 
his  employment  both  independently  of  and  also  under 
this  Act,  and  shall  not  bo  liablo  to  any  proceeding 
independently  of  this  Aot,  except  in  case  of  snch  per- 
sonal noKlifreuoe  or  wilful  aot  as  aforesaid. 

Sect.  7.  In  this  Aot  .  .  .  "workman"  includes 
every  person  who  is  engaged  in  an  employment  to 
whioh  this  Aot  applies,  whether  by  way  of  mauoal 
labour  or  otherwise,  and  whether  bis  agreement  is  one 
of  service,  or  apprenticeship,  or  otherwise.    .    .  . 

Ruegg.  K.C.  (Comer  and  A.  S.  Fotj$er  with  him) 
for  the  defendants. — The  plaintiff  has  disabled 
himself  from  succeeding  in  this  action  by  his  ac- 
ceptance of  compensation  under  the  Workmen's 
Compensation  Act  1897.  Sect.  1,  sub-sect.  2  (fc) 
provides  that  a  "workman"  may  exercise  an 
option,  either  to  claim  compensation  under  the 
Act  or  to  take  such  proceedings  as  were  open  to 
him  before  the  commencement  of  the  Act,  and  the 
employer  is  not  to  be  liable  to  pay  compensation 
to  a  "workman"  both  independently  of  and  also 
under  the  Act  The  interpretation  clause,  sect  7, 
expressly  says  that  the  word  "  workman  "  is  to 
include  an  apprentice.  Whatever  may  be  the 
right*  of  an  infant  to  repudiate  a  contract  be  has 
entered  into  on  the  ground  that  it  is  not  for  his 
benefit,  they  are  not  material  for  consideration  in 
this  case.  The  right  of  compensation  under  the 
Act  of  1897  is  purely  statutory.  It  is  a  right 
which  the  plaintiff  could  not  obtain  unless  he 
first  showed  that  he  came  within  the  definition 
"workman"  in  sect  7.  If  he  is  a  "workman" 
for  the  purposes  of  any  part  of  the  Act,  he  is  a 
"workman"  for  the  purposes  of  sect  1,  sub- 
sect  2  (6).  He  had  a  statutory  ability  to  bind 
himself,  just  as  much  as  though  he  were  a  work- 
man of  full  age,  by  his  exercise  of  the  option 
given  by  that  sub  section,  and  he  has  bound 
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himself  irrevocably  by  what  he  has  done.  The 
Act  makes  no  exception  in  favour  of  infants. 

A.  T.  iMtrrenee,  K.C.  and  L.  Morion  Brown  for 
the  plaintiff. 

Cou.ins,  M. It.— This  is  an  appeal  from  a 
judgment  of  Bruce,  J.  in  an  action  brought  by  an 
infant  by  his  next  friend  in  which  damages  ut 
common  luw  were  claimed  in  respect  of  personal 
injuries  suffered  by  the  plaintiff  through  the 
alleged  negligence  of  his  employers  in  not  fencing 
certain  machinery.  At  the  trial  of  the  action  the 
defendants  admitted  that  they  had  been  guilty  of 
negligence,  and  tho  amount  of  damages  was 
agreed  to,  bo  that  the  only  question  left  for 
decision  was  whether,  by  reason  of  proceedings 
which  had  taken  place  before  action  brought, 
the  plaintiff  was  prevented  from  putting  his 
claim  in  suit.  What  had  taken  place  was  this : 
Upon  tho  happening  of  the  accident  by  which  the 
plaintiff  lost  three  of  his  fingers,  hia  uncle  wrote 
to  the  defendants  asking  for  a  lump  sum  of 
money  as  compensation,  that  being  a  thing  which 
the  plaintiff  was  not  entitled  to  under  the  Work- 
men's Compensation  Act  1897.  The  defendants' 
answer  was  that  under  that  Act  the  plaintiff  was 
only  entitled  to  a  weekly  payment  of  half  his 
wages,  and  they  offered  to  pay  him  that  amount 
— f.e,  2*.  M.  a  week.  The  boy  accepted  that 
offer  and  signed  a  receipt  in  which  be  acknow. 
ledged  that  the  weekly  payments  were  accepted 
by  him  under  the  Workmen's  Compensation 
Act  1897  in  full  satisfuet  ion  and  discharge 
of  ^  all  claims  to  compensation  in  respect  of 
injuries  resulting  from  the  accident.  He  con- 
tinued to  receive  the  weekly  payment  of  2s.  6d. 
until  he  was  restored  to  health  and  able  to 
work  again.  He  then  seems  to  have  consulted  a 
solicitor,  who  served  on  the  defendants  a  notice 
claiming  compensation,  and  a  few  weeks  later  the 
writ  in  the  present  action  was  issued.  The  ques- 
tion now  is,  whether  by  reason  of  the  events 
which  occurred  after  the  accident  and  before  this 
action  was  brought  the  plaintiff  is  debarred  from 
succeeding  in  the  action.  The  point  arises  under 
sect.  1.  sub-sect.  2  (6),  of  the  Workmen's  Com- 
pensation Act  1897.  [His  Lordship  read  it]  It 
is  contended  on  behalf  of  the  defendants  that  the 
plaintiff  is  a  '*  workman  "  within  the  meaning  of 
the  Act,  and  that  under  this  sub-section  he  was 
tfiven  an  option  either  to  claim  compensation 
under  the  Act  or  to  claim  damages  independently 
of  the  Act,  and  that  he  had  exercised  his  option. 
Now,  the  definition  of  "workman"  insect.  7  of 
the  Act  covers  the  case  of  an  apprentice,  and 
therefore  it  wj»s  argued  that  a  person  who  is 
engaged  in  an  employment  to  wbioh  the  Act 
applies  has  a  statutory  permission,  though  he  is 
under  the  age  of  twenty -one  years,  to'exercise  the 
option  which  is  given  by  sect.  1,  sub-sect  2  (b). 
But  «n  my  opinion,  the  definition  of  workman 
in  sect  7  does  not  alter  tho  ordinary  law  of  the 
land  that  an  infant  cannot  bind  himself  by  a  con- 
tract which  is  not  for  his  benefit  Bruce,  J.  held 
at  the  trial  of  this  action  that  tho  contract  by 
which  the  plaintiff  agreed  to  accept  the  weekly 
puyment  in  satisfaction  of  all  his  claims  in 
respect  of  the  injury  was  not  for  his  benefit,  and 
that  as  the  defendant*  admitted  negligence  on 
their  part  the  plaintiff  was  entitled  to  the  agreed 
amount  of  damages.  In  my  opinion  his  decision 
was  right    The  definition  of  "workman"  in 
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sort  7  of  the  Workmen's  Compensation  Act 
1897  does  not  by  its  inclusion  of  apprentices, 
alter  the  general  law  as  to  the  inability  of  infants 
to  bind  themselves  by  contracts  which  are  not  for 
their  benefit  I  think,  therefore,  that  the  appeal 
fails. 

Romkr.  L.J. — I  agree.  Apart  from  the  Work- 
men's Compensation  Act  1897  it  is  clear  that  the 
course  taken  by  this  infant  plaintiff  before  com- 
mencing this  action  would  not  estop  him  in  any 
way  from  succeeding  in  it  or  afford  any  defence 
to  the  defendants;  and  I  think  that  there  is 
nothing  in  the  Act  to  prevent  tho  action  being 
brought 

Mathbw,  L.J. — I  am  of  the  same  opinion. 
There  is  no  reason  that  I  can  see  for  supposing 
that  the  Legislature  intended  to  impose  by  this 
Act  any  special  disabilities  on  infants. 

Appeal  dismissed. 

Solicitor  for  the  plaintiff,  C.  T.  Courtney  Lewis, 
for  W.  Langley  Smith,  Gloucester. 

Solicitors  for  the  defendants,  Ford  and  Ford, 
for  Wansbrough,  Dickinson,  Robinson,  and  Tayler, 
Bristol. 


Fi-iday,  May  G. 

(Bafore  Collins,  M.R.,  Rower  and 
Mathbw,  L.JJ.) 

ClJLLBN  V.  El.WIN  AND  OTHERS,  (a) 
APPEAL  FROM  THE  KINO'8  BENCH  DIVISION. 

Trade  union — Application  of  funds  to  provide 
benefit*  to  members — Principal  object  of  society 
— Divisibility  of  objects — Rules  in  restraint  of 
trade — Illegal  society  —  Action  by  member  to 
enforce  benefit  rules— Trade  Union  Act  1871  (3* 
A  35  Vict.  c.  31).  s.  4. 

A  society  registered  under  the  Trade  Union  Acts 
was  governed  by  rules  some  of  which  made  pro- 
vision for  benefits  to  members,  and  the  others 
were  illegal  as  being  in  restraint  of  trade. 

A  member  brought  an  action  against  the  officers  of 
the  society  to  enforce  a  rule  of  the  society  under 
which  he  claimed  to  be  entitled  to  a  superannua- 
tion allowance. 

Held,  upon  the  consideration  of  all  the  rules  of  the 
society,  that  the  main  object  of  the  society  was 
illegal  at  common  law  as  being  in  restraint  of 
trade,  and  that  those  rules  which  made  provision 
for  benefits  to  members  were  merely  ancillary  to 
that  main  object,  and  could  not  be  separated 
from  it. 

Held,  therefore,  ojfirming  the  judgment  of  the 
Divisional  Court  (88  L.  T.  Rep.  68«i).  that  under 
sect.  4  of  the  Trade  Union  Act  1871  the  action 
must  fail. 

Appeal  by  the  plaintiff  from  the  judgment  of 
the  Divisional  Court  (Lord  Alverstone,  C.J., 
Wills  and  Channell,  J  J.)  reversing  the  decision 
of  the  judge  of  the  Nottingham  County  Court 

The  plaintiff  was  a  member  of  the  Amalga- 
mated Society  of  Tailors  and  Tailoressee.  and 
brought  this  action  in  the  Nottingham  Uounly 
Court  against  the  officers  of  the  society  to  recover 
arrears  of  a  superannuation  allowance,  which  he 
claimed  to  be  entitled  to  under  the  rules  of  the 
society. 

The  County  Court  judgo  gave  judgment  in 
favour  of  tho  plaintiff. 

(«)  Reported  by  E.  Hanliy  S*itu,  Esq.TRuTUtor  »t.L»w. 
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Upon  appeal,  the  Divisional  Court  (Lord  Alver- 
stone,  CJ ,  Wills  and  Channell,  JJ.)  were  of 
opinion  that  the  society  was  illegal,  and  that 
thereforn  the  action  would  not  lie ;  and  they  re- 
versed the  decision  of  the  County  Court  judge, 
and  gave  judgment  for  the  society. 

The  case  is  reported  88  L.  T.  Rep.  636. 

The  plaintiff  appealed. 

The  Trade  Union  Act  1871  (31  Sc  33  Viot.  c.  31) 
provides  as  follows : 

Soot.  4.  Nothing  io  thia  Aot  shall  ostitis  any  ooort  to 
entertain  any  legal  pro<t»ding  instituted  with  the  object 
of  directly  enforcing  or  recovering  damages  for  the 
breach  of  say  of  the  following  agreements — namely 
.  .  .  (3)  Any  agreement  for  the  application  of  the 
funds  of  a  trade  union  (o)  to  provide  benefits  to 
members.    .  . 

The  Amalgamated  Society  of  Tailors  and 
Tailoreeses  was  registered  in  England  under  the 
Trade  Union  Acts  1871  and  1876,  and  was 
governed  by  rules  of  which  the  following  parts  are 
material : 

Preamble.  Mnoh  good  has  been  accomplished  by 
trade  unions  in  times  past,  and  still  greater  reaulU 
remain  to  be  achieved  in  the  future.  .  .  .  The  rules 
of  the  Amalgamated  Society  of  Tailors,  as  now  sub- 
mitted, are  constituted  to  mutually  relieve  each  other  in 
distress,  disease,  old  age,  and  death.  ....  Being 
convinced  by  experience  that  true  unity  can  only  be 
achieved  by  combining  trade  protection  and  benevolent 
objects  in  the  benefits  of  one  aesocUtion,  it  has  been 
endeavoured  to  frame  the  rules  of  the  Amalgamated 
Society  of  Tailors  so  that  individual  right  might  be 
rospeotod  as  welt  an  tho  general  weal  Bocurod.  .  .  . 
We  contend  that  no  society,  association,  or  insurance  is 
eo  well  oaloulated  to  achieve  success,  and  give  more 
general  benefits  to  their  member!  as  a  trade  society. 
Whilst  it  not  only  secures  to  thorn  all  the  benefits  hold 
forth  by  a  friendly  society  by  its  unity  and  usefulness, 
it  enhances  the  position  of  its  members  as  workmen, 
who  are  in  a  position,  by  thorough  organisation,  to  resist 
encroachments  on  their  interests,  but  it  is  also  an  indis- 
pensable means  of  effecting  whatever  changes  may  be 
discovered  as  desirable  between  the  relative  positions  of 
employer  and  employed.    .    .  . 

Hale  i.  Name  and  Objects.  .  .  ■  (2)  The  objeots 
of  this  sooiety  are  (i.)  the  protection  and  furtherance  of 
the  interests  of  its  members,  the  improvement  of  the 
conditions  of  employment  in  the  tailoring  trade,  the 
moral  and  social  elevation  of  itn  members,  the  regula- 
tion of  the  relation  between  workman  and  employers, 
and  to  bring  about  tho  complete  emancipation  of  labour 
from  the  exploitation  of  OspiteL  (U.)  To  raine  fnnds  for 
the  mutual  support  of  its  members  whilst  travelling  in 
search  of  work,  or  in  cases  of  sickness  and  superannua- 
tion, and  the  burial  of  members  and  their  wives. 

Rules  ii.  to  viii.  inclusive  related  to  the  govern- 
ment of  the  society,  the  method  of  conducting  its 
business,  and  entrance  fees  and  contributions. 
Under  the  head  of  "  Trade  Benefits "  came 
rules  ix.  (Power  of  Executive  Council  to  assist 
Branches)  and  rules  x.  and  xi. 

Eule  x.  Protection.  .  .  .  (2)  Any  member  or 
momberj  leaving  his  or  their  employment  under  cir- 
cumstances satisfactory  to  the  executive  oounoil  shall 
bo  entitled  to  the  aum  of  15s.  per  week,  providing  they 
have  been  members  over  six  months  ;  under  six  months 
and  over  three  months,  12*. ;  if  under  three  months  10*., 
while  the  strike  lasts,  except  superannuated  members, 
who  shall  only  roaeive  15s.  per  week,  superannuation  pay 
inoluded.  A  member  in  receipt  of  strike  pay  shall 
attend  the  olub-bouse  three  times  a  day,  to  answer  or 
sign  his  name,  and  shall  be  paid  for  the  number  of 
time*  ho  attends  ;  bat  no  member  torcccivo  support  for 
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any  week  wherein  he  has  had  four  days'  work.  Members 
shall  pay  full  contribution  when  in  receipt  of  any  bene  tit. 
When  a  strike  or  lock-out  has  been  pending  for  a  length 
of  time,  and  the  executive  council  oonaider  it  useless 
to  prolong  the  struggle,  they  shall  confer  with  the 
members  of  the  branch  and,  if  possible,  bring  the 
dispute  to  a  oloee;  but  should  the  branch  be  un- 
willing to  aot  upon  their  advice,  the  executive  council 
shall  cause  the  branch  to  make  out  a  statement  of  their 
caao,  which  shall  accompany  a  statement  to  the  executive 
oounoil,  to  be  aont  to  tho  country  by  the  general  secre- 
tary to  be  voted  upon  .  .  .  (5)  It  ii  to  be  diatinotly 
understood  that  all  branches  labouring  under  any 
grievance  will  use  all  legitimate  means  in  their  power  to 
bring  the  matter  to  un  amicable  adjustment  buforc  re. 
questing  the  aid  of  the  executive  oounoil.  In  the  event 
of  auch  means  failing,  it  will  be  the  duty  of  the  secretary 
in  any  of  the  suid  towns  where  tho  grievance  exists,  to 
forward  in  clear  and  Inoid  terms  the  matter  in  dispute 
to  the  executive  Oounoil,  who  (thall  take  immediate  steps 
to  oonaider  tho  caso,  and  recommend  a  course  of  action 
subjeot  to  the  approval  of  the  majority  of  the  members 
of  the  amalgamation,  pending  whose  decision  the 
aggrieved  parties  may  oontinuo  to  work  .... 
(6)  The  decision  of  branches  on  all  oases  of  appeal  to 
be  lodged  with  the  general  secretary  within  twelve  days 
.  .  .  Should  such  decision  stamp  the  oase  as  a  valid 
grievance,  it  will  be  the  duty  of  the  exeoutivs  oounoil  to 
withdraw  the  men,  and  declare  the  town  or  towns  on 
striko,  intimate  the  came  to  all  branohea  in  the  amalga- 
mation, and  recommend  that  no  men  apply  for  work  in 
any  of  the  towns  during  the  dispute  ...  (7)  Any 
ofhoer  being  discharged  from  hia  employment  for  holding 
of&oe,  or  any  member  being  delegated  on  the  business  of 
tho  amalgamation  and  losing  his  employment  in  oonse- 
quenoe,  or  an  officer  or  member  being  victimised  on  the 
conclusion  of  a  dispute  for  any  action  be  may  have 
uikon  in  that  dispute  satisfactory  to  his  branch,  shall 
attend  the  club-house  three  times  each  day,  and  shall  bo 
allowed  the  statement  of  the  town  until  ho  find  employ- 
ment satisfactory  to  the  members  of  the  branch,  and 
shall  be  paid  the  expenses  of  removing  himself  and 
family  to  where  he  may  obtain  employment. 

Rule  xii.  related  to  sick  benefits.  Rule  xiii., 
relating  to  superannuation,  was  struck  out  in 
1  I^Ul  by  a  vote  of  the  members  of  the  country 
under  rule  i.  (6).  Rule  xiv.  related  to  general 
benefits.  Rules  xr.  to  xxv.  related  to  the  regu- 
lation of  branches.  Rules  xxvi.  to  xxviii.  related 
to  the  funds  of  the  society :  rule  xxix.  to  members 
defrauding ;  rule  xxx.  to  members  leaving  the 
United  Kingdom. 

Eule  xxxi.  Misoonduot  of  Members  ...  (8)  Any 
member  acting  contrary  to  the  interest  of  the  society, 
such  as  working  for  a  shop  on  strike  or  look-out,  becom- 
ing a  middleman  or  master  sweater,  and  employing 
otbera  to  do  the  work,  or  working  for  a  middleman  or 
master  sweater,  or  in  other  ways  injuring  the  trade,  con- 
trary to  the  roles  of  the  branch,  shall  be  Boed  a  sum  not 
ei needing  5J.,  or  expelled  from  the  society.    .    .  . 

E.  A.  Jelf  for  the  plaintiff. — Thia  society  is  not 
illegal.  Its  fundamental  object  is  the  relief  of 
members  when  disabled  by  age  or  accident,  or 
when  out  of  employment.  Though  some  of  tho 
rules  may  be  in  restraint  of  trade,  and  as  such 
illegal,  yet,  if  the  general  objects  of  the  society  are 
not  illegal,  the  existence  of  the  illegal  rules,  though 
they  could  not  be  enforced,  will  not  prevent  the 
enforcement  of  rules  in  favour  of  members 
which  are  not  in  restraint  of  trade,  or  otherwise 
illegal  : 

Swains  v.  Wilton,  62  L.  T  Eep.  309  ;  24  Q.  B. 
Div.  252. 

In  that  case  the  Court  of  Appeal  followed  the 
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judgment  of  the  Privy  Council  delivered  by  Sir 
Montagu  Smith : 

Collint  v.  Lode,  41  L.  T.  Ksp.  292  ;  4  App.  Cm. 
C74. 

The  Divisional  Court  rnferred  to  a  decision  of 
the  Divisional  Court  (Pollock,  B.  and  Will*,  J.) 
as  being  against  me  : 

Old  v.  Koiwoii.  02  L.  T.  Kop.  2S2. 
In  that  ^ctuiti  the  society  was  held  to  l»e  illegal, 
but  though  it  was  decided  a  few  weeks  later  than 
£  ironic  v.  Wilton  (ubi  tup.)  in  which  tho  Court  of 
Appeal  enforced  a  rule  in  favour  of  a  member, 
the  decision  of  the  Court  of  Appeal  was  not  cited. 
Then  again  Iligbij  v.  Conaol  (42  L.  T.  Rep.  13»  ; 
14  Ch.  Div.  482)  was  cited  against  me.  But  in 
that  case  Sir  George  J  easel  was  not  addressing 
his  mind  to  the  case  of  a  society,  some  of  the 
rules  of  which  were  legal  and  some  illegal,  and 
the  illegal  rales  were  capable  of  being  separated 
from  the  legal  rules. 

Hugo  Young,  K.C.  (Kdmund  Urownc  with  him) 
for  the  defendants. — This  society  before  the  Trade 
Union  Act  1871  would  have  toon  illegal,  and 
though  it  is  now  to  a  certain  extent  legalised,  this 
action  is  one  that,  under  sect.  4  of  the  Act  of 
1871,  cannot  he  maintained.  The  rules  as  to 
members'  benefits  are  so  mixed  up  with  the  illegal 
rules  of  the  society  that  they  cannot  be  separated 
so  as  to  become  enforceable.  In  Swnine  v.  Wilton 
(ubi  tup.)  there  was  no  nexus,  as  there  is  here, 
between  the  legal  and  illegal  rules.  [He  was 
stopped.] 

Jelf  in  reply. 

Collins.  M.R.— This  is  an  appeal  from  a 
decision  of  the  Divisional  Court  in  an  action 
brought  by  a  member  of  a  trade  union  to  recover 
some  benefits  which  he  alleged  ho  was  entitled  to 
under  the  rules  of  the  trade  union.  Now  1  entirely 
agree  with  tho  decision  of  the  er.urt  below,  and 
the  only  thing  that  troubles  me  in  the  matter  is 
that  the  Lord  Chief  Justice  and  Channel!.  J. 
expressed  some  hesitation  iu  the  view  they  took. 
The  law  on  the  subject  was  well  established  hy 
the  decision  of  the  late  Sir  George  Jessel,  M.R. 
in  Rigbxj  v.  Conncl  (ubi  tup.),  and  as  1  understand 
it,  it  is  this.  At  common  law  agreements  in 
restraint  of  trade  are  bad,  and  combinations  in 
restraint  of  trade  are  illegal.  But  the  Trade 
Union  Acta  have,  to  a  certain  extent,  and  for 
certain  limited  purposes,  modified  the  rigour  of 
the  common  law.  Sects.  2  and  3  of  the  Trade 
Union  Act  1871  aro  as  follows:  [His  Lordship 
read  them1.  That  was  the  law  which  Sir  George 
Jevsel  had  to  deal  with,  and  he  dealt  with  it,  as 
it  appears  to  me.  in  the  most  clear  and  unam- 
biguous manner.  With  reference  to  an  application 
to  enforce  one  of  these  agreements  inter  te  by 
members  of  a  trade  union,  he  pointed  out  that 
this  statute  did  not  confer  any  power,  and  did  not 
take  away  any  power,  if  it  existed  ;  and  therefore 
you  have  to  look  to  the  common  law  to  see  whether 
the  power  existed  or  not,  and  try  the  matter  by 
the  common  law.  That  is  the  effect  of  what  Sir 
George  Jessel  said  as  to  the  construction  of  the 
Act,  and  he  then  went  on  to  say  :  "  The  question 
therefore  which  I  have  to  consider  is,  what  would 
have  happened  without  the  Act  ?  And  it  appears 
to  me  that  without  the  Act  it  is  clearly  an 
unlawful  association;  it  is  an  association  by 
which  men  are  not  only  restrained  in  trudo,  but 
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they  are  bound  to  do  certain  acts  under  a  penalty. 
Take  the  very  act  for  which  this  man  was  expelled. 
He  was  expelled  because  he  bound  his  son  ap- 

Erentice  in  a  shop  where  the  workmen  did  not 
elong  to  this  union,  but  to  another  union.  That 
is  the  allegation."  That  is  the  law.  The  question 
therefore  here  is  whether  there  is  anything  in  the 
rules  of  this  society  which  makes  it  an  illegal 
association  at  common  law.  It  is  possible  for 
societies  to  frame  rules  which  contain  an  element 
of  illegality  in  them,  without  at  tho  same  time 
vitiating  the  whole  system.  It  is  possible.  It  is 
also  possible  for  them  to  make  rules  which  are 
apparently  and  ostensibly  innocuous,  and  yet  may 
vitiate  tho  whole  system,  because,  rightly  under- 
stood and  considered  as  a  whole,  their  innocent 
parts  are  merely  ancillary  to  that  part  which  is 
not  in  point  of  law  deemed  to  be  legal.  The 
question  on  which  side  of  the  line  the  particular 
rules  of  a  particular  society  fall  is  a  question  of 
fact  in  each  case.  We  have  had  authorities  cited 
to  us,  one  of  them  in  particular  falling  on  one 
side  of  the  line,  and  the  other  as  distinctly  falling 
on  the  other  side  of  the  line.  The  case  which 
was  pressed  upon  us  was  Swaine  v.  Wilton  (ubi 
tup.).  There  the  Court  of  Appeal,  on  perusing 
the  rules  of  the  society,  were  able  to  arrive  at  the 
opinion  that  there  was  not  such  illegality  in  the 
rules  as  to  vitiate  the  whole  scheme  and  render 
it  impossible  to  enforce  them  at  common  law. 
The  rules  are  summarised  in  the  report  of  the 
case,  and  the  crucial  point  was  whether  they  were 
ancillary  to  the  illegal  purpose  of  the  society,  or 
whether  the  illegal  purpose  camo  in  only  in 
particular  rules,  without  being  so  inter-connected 
and  indispensable  to  the  rest  as  to  carry  id 
vicious  character  through  the  whole  system.  The 
Court  of  Appeal  came  to  the  conclusion,  after 
looking  at  tho  rules,  that  the  illegality  was 
entirely  separate  from,  and  tot  mixed  up  witb, 
the  innocuous  part  of  the  rules,  and  therefore  did 
not  vitiate  the  whole  scheme.  The  other  case. 
Old  v.  llobton  {ubi  tup:),  was  one  in  which  the 
court,  upon  reviewing  the  rules  of  the  society, 
came  to  the  opposite  conclusion.  In  tho  present 
instance  the  question  that  we  have  to  consider  is 
on  which  side  of  the  line  does  this  case  fall.  In 
Swaine  v.  Wilton  (ubi  tup.)  the  society  purported 
to  be  a  friendly  society.  I  do  not  say  that  that 
would  be  conclusive,  but  the  society  purported 
to  be  a  friendly  society,  and  not  a  trade  union, 
and  the  greater  number  of  the  rules,  on  the  face 
of  them,  were  obviously  fit  rules  for  carrying  out 
tho  purposes  of  a  friendly  society.  Now,  let  ns 
look  at  the  rules  of  the  present  society.  [His 
Lordship  read  the  extracts  from  the  preamble 
and  the  rules  above  set  out.}  There  are 
other  ruleB  which  were  referred  to  by  the 
learned  judges  in  their  judgments  in  the 
court  below.  It  seems  to  me  that  it  is  per- 
fectly impossible  to  say  that  the  primary  object 
of  this  society  is  not  "  trade  protection,"  as  they 
call  it,  by  the  ordinary  means  employed  by  trade 
unions — viz.,  strikes  and  so  on,  which  at  common 
law  are  illegal.  That  is  the  main  purpose  of  the 
society,  and  all  these  other  provisions  are  really 
ancillary  to  that  main  purpose.  I  cannot  put  the 
point  better  than  in  the  words  of  Wills,  J.  After 
referring  to  the  rules  which  provide  that  a 
member  acting  contrary  to  tho  interests  of  the 
society  may  be  expelled,  he  said  :  "  How  can  that 
bo  said  to  bo  JBUch  a  society  as  Lord  Esher's 
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observations  (in  Swaine  v.  WiUon)  apply  to  ?  The 
portions  which  are  objectionable  aro  of  express 
intention  and  purpose.  They  are  so  mixed  up 
with  the  friendly  society  part  of  it  tbat  any 
member  who  breaks  the  trade  rules  is  liable  to 
lose  everything  that  he  has  put  into  the  society. 
It  seeuis  to  me  that  it  is  quite  impossible  under 
these  circumstances  to  say  that  it  iB  not  a  society 
with  the  most  effectual  guarantee  that  the 
members  of  it  shall  observe  the  rules  which  are 
made  in  restraint  of  trade.  I  cannot  think  under 
these  circumstances  that  the  expressions  used  in 
Lord  Ksher's  judgment  about  whether  the  rules 
are  mainly  for  the  benefit  purpose  have  any  appli- 
cation. The  two  things  are  mixed  up  inextricably 
and  you  cannot  separate  the  one  from  the  other. 
If  you  cannot  separate  the  one  from  the  other,  it 
seems  to  ma  the  illegal  portion  is  necessarily 
incorporated  into  the  scheme  of  the  friendly 
society  portion  of  the  work  of  the  society."  Those 
words  seem  to  me  to  express  exactly  the  sub- 
stance of  the  cas9.  The  case  is  one  as  to  which  I 
feel  no  difficulty,  and  I  am  of  opinion  that  the 
appeal  fails. 

Romkr,  L.J. — I  entirely  agree  with  the  judg- 
ment of  the  Master  of  the  Rolls,  and  with  tho 
reasons  given  by  him  and  by  the  learned  judges 
in  the  court  below  for  the  conclusions  they  have 
arrived  at ;  and  I  have  nothing  to  add  to  what 
they  have  said. 

Mathkw,  L.J  . — I  am  of  the  same  opinion.  It 
is  said  that  this  is  not  a  trade  union,  but  a 
friendly  society,  and  that,  therefore,  as  far  as  the 
rules  apply  to  a  friendly  society,  this  action  may 
be  maintained.  On  reading  the  ruleB  and  con- 
sidering the  whole  system,  I  think  that  there  can 
be  no  doubt  that  this  is  not  a  friendly  society. 
The  friendly  part  of  it  is  only  ancillary  to  the 
trade  union  purt ;  and  the  condition  and  con- 
sideration for  granting  a  superannuation  allow- 
ance is  that  the  applicant  should  belong  from  the 
first  to  tho  trade  union.  The  society  b:id  power 
at  any  moment  to  terminate  tho  membership 
and  expel  him  for  interfering  with  the  main 

objects  of  th(>  society.  .       ,  , .  , 

*  '  Appeal  u ismtssea. 

Solicitors  for  the  plaintiff,  Clinton  and  Co.,  for 
H.  P.  Day  and  Jarvis,  Nottingham. 

Solicitors  for  the  defendants,  Frank  Osbaldes. 
ton  and  Son,  for  Green  and  Williams,  Nottingham. 


HIGH  COURT  OF  JUSTICE. 

KING'S  BENCH  DIVISION. 

Wednesday,  May  4. 

(Before  Lord  Alverstone,  O.J.,  Wills  and 
Kennkdy,  JJ.) 

O'Donoghue  (app.)  v.  Moon  (resp.).  (a) 

JU venue — Eecise  duty— Carriage — Motor  bicycle 
— Necessity  of  excise  licence  for — "  Carriage 
drawn  or  propelled  upon  road  by  any  mechanical 
power" — Customs  and  Inland  Uccenue  Act  1888 
(51  &  52  Vict.  c.  8),  •.  4. 

A  motor  bicycle  is,  within  the  meaning  of  sect.  4  of 
the  Customs  and  Inland  Revenue  Act  1888,  a 
"carriage"  for  which  a  licence  is  required,  as 

(•>  BejMrtod  by  W.  W,  oau,  fin-,  8ArrW^vi*»T~ 
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being  a  carriage  drawn  or  propelled  upon  a  road 
by  mechanical  power. 

Cask  stated  by  two  justices  of  the  peace  for  the 
city  and  county  ot  Bristol,  sitting  us  a  court  of 
6U miliary  jurisdiction. 

The  appellant  was  a  supervisor  of  Iuland 
Revenue  for  tho  city  of  Bristol. 

The  information  laid  by  the  appellaut  was  as 
follows : 

Tbat  tbo  respondent,  on  the  23rd  July  19<i3,  in  the 
city  and  county  of  Bristol,  did  keep  a  carriage — to  wit,  a 
motor  bicycle — for  the  keeping  of  which  a  lioenoe  wa» 
and  is  required  by  the  statute  in  that  behalf,  without 
having  a  proper  licence  under  the  statute,  contrary  to 
the  form  of  the  statutes  in  that  case  made  and  provided. 

The  definition  of  a  "  carriage "  in  the  statute 
51  &  52  Vict,  c  8  (the  Customs  and  Inland 
Revenue  Act  1888),  a.  4,  is  as  follows : 

"  Carriage  "  moans  ami  inuludes  any  carriage  (exeopt 
a  hackney  carriage)  drawn  by  a  horse  or  mnlo,  or  horses 
or  males,  or  drawn  or  propelled  npona  road  or  tramway, 
or  elsewhere  than  opon  a  railway,  by  stoam  or  electricity 
or  any  other  mechanical  power,  bat  shall  not  inolnde  a 
waggon,  cart,  or  other  ench  vehicle,  which  is  con- 
structed or  adapted  for  ose,  and  is  used,  solely  for  the 
conveyance  of  any  goods  or  burden  in  the  oonree  of 
trade  or  husbandry,  and  whereon  the  Christian  name 
and  snrname,  and  place  of  abode,  or  place  of  business  of 
the  person,  or  the  name  or  style  and  principal  or  only 
plaoo  of  businosa  of  the  oonipaDy  or  firm,  keeping  tho 
same,  shall  be  visibly  and  legibly  painted  in  letters  of 
not  loss  than  one  inch  in  length. 

The  section  imposes  duties  of  excise  upon  every 
carriage  as  therein  defined,  as  follows : 

For  every  carriage  as  hereinafter  defined— If  auoh 
carriage  shall  have  four  or  more  wheels,  and  shall  be 
dmwn,  or  be  adapted  or  fitted  to  be  drawn,  by  two  or 
more  horses  or  moles,  or  shall  be  drawn  or  propelled  by 
mechanical  power,  21.  2s.  If  such  carriage  shall  have 
four  or  more  wheels,  and  shall  be  drawn,  or  be  adapted 
or  fitted  to  be  drawn,  by  one  bono  or  mole  only,  li.  1». 
If  snoh  carriage  h  hsll  have  leas  than  four  wheels,  15s. 

The  facts  proved  were  as  follows  :— 

On  the  23rd  July  1903  the  respondent  was 
riding  on  a  motor  bicycle.  The  motive  power 
of  the  niotor  bicycle  is  an  engine  working  by 
means  of  petrol  under  the  control  of  the  rider. 

The  respondent  was  the  owner  of  and  kept  the 
motor  bicycle  alleged  to  be  a  carriage.  He  stated 
tbat  he  understood  that  it  had  been  decided  in 
Bristol  that  the  motor  bicycle  was  not  a  carriage 
in  respect  of  which  he  could  be  required  to  take 
out  an  excise  licence,  or  he  would  have  complied 
with  the  law. 

The  appellant  was  represented  by  a  solicitor 
from  the  office  of  the  Inland  Revenue  at  Somerset 
Hou ss,  and  he  contended  tbat  the  respondent  kept 
a  carriage,  and  asked  the  justices  to  inflict  a 
nominal  penalty. 

With  the  knowledge  that  their  decision,  if  they 
convicted  the  respondent,  would  be  in  conflict  with 
the  decision  of  the  learned  Recorder  of  Bristol, 
the  justices  decided  not  to  convict,  as  the  appel- 
lant's solicitor  intimated  that  he  would  apply  for 
a  case  for  the  opinion  of  the  High  Court. 

Accordingly  the,  justices  gave  their  judgment 
as  follows : 

Wo  personally  think  a  motor  bicycle  is  a  "  oarriago  " 
within  the  meaning  of  the  Acta  for  tbo  taxation  of  car- 
riages, bnt  the  learned  reoorder  in  quarter  sessions  has 
taken  the  opposite  view.  We  here,  sitting  in  petty 
sessions,  are  bound  to  treat  with  the  utmost  respect  the 
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judgment  of  tho  recorder  who  sits  in  quarter  Feosions 
and  as  a  court  of  app**!  from  tho  maifistrat«»  ;  and  so 
M'G  are  going  to  uphold  that  jul^uiou'.,  ami  we  aro  going 
to  say  ia  aociordanos  witb  tbat  jadgment  --though  it  it 
not  in  aoaordance  with  onr  own  opinion — that  a  motor 
bicycle  i*  not  a  "  carriage,"  and  this  information  will 
consequently  be  diamfjuwi. 

The  question  for  the  opinion  of  the  court  was 
whether  a  motor  bicycle  is  within  the  meaning  of 
the  statute  a  carriage  for  which  a  licence  should 
have  been  taken  out  by  the  respondent. 

Sir  Edward  Carton  (S.-G.)  (Roxclatt  with  him) 
for  the  appellant — The  ahort  point  raised  ia 
whether  a  motor  bicycle — that  is,  a  bicycle  pro- 
pelled by  mechanical  means — is  a  carriage  under 
the  Customs  and  Inland  Revenue  Act  1888  for 
which  an  excise  licence  must  be  taken  out  But 
for  the  fact  that  the  justices  were  told  that  the 
Recorder  of  Bristol  had  given  a  contrary  decision, 
they  state  that  they  would  have  decided  that  this 
motor  bicycle  was  a  carriage  within  the  meaning 
of  the  Act  and  required  a  licence.  The  Act  under 
which  the  penalty  ia  claimed  ia  the  Customs  and 
Inland  Revenue  Act  1869  (32  &  33  Vict.  c.  14) ; 
that  Act  has  been  altered  as  regards  the  definition 
of  "  carriage."  "  Carriage  "  was  there  defined  in 
seot  19,  sub-sect  6,  as  meaning  and  including 
"  any  vehicle  drawn  by  a  horse  or  mule,  or  by 
horses  or  moles,  except  a  waggon,  cart"  and  so 
forth.  Then  that  definition  was  altered  by  sect.  4  of 
the  Act  of  1888,  and  after  the  words  "  or  horses  or 
mules  "  were  added  those  words,  "  or  drawn  or  pro- 
pelled upon  a  road  or  tramway,  or  elsewhere  than 
upon  a  railway,  by  steam  or  electricity  or  any  other 
mechanical  power."  The  onljr  question  would 
seem  to  be  whether  this  motor  bicycle  is  a  carriage 
drawn  or  propelled  by  mechanical  power.  It 
carries  somebody ;  it  has  got  two  wheels,  and  it  is 
driven  by  mechanical  power.  The  matter  does 
not  rest  there,  because  there  have  been  a  number 
of  decisions  on  various  Acts  as  to  whether 
bicycles  and  tricycles  were  carriages  or  not,  and 
what  seems  to  be  laid  down  is  tbat  you  must  take 
the  context  as  regards  each  Act   Under  the 


Locomotives  on  Highways  Act  1896  (59  Jc  60  Vict, 
c.  .'16),  the  matter  is  set  at  rest,  because  a  light 
locomotive  is  a  vehicle  propelled  by  mechanical 
power.   Light  locomotives  are  defined  in  sect  1  of 
that  Act,  and  thiB  motor  bicycle  was  undoubtedly 
within  that  description.   Even  before  that  Act  It 
had  been  held  that  a  bicycle  was  a  carriage,  but 
thiB  last  Act  meant  to  put  an  end  to  all  these 
questions  as  regards  light  locomotives,  as  thin 
undoubtedly  was.    It  says,  in  sect.  1  (1)  (b) :  "  A 
light  locomotive  shall  be  deemed  to  be  a  carriage 
within  the  moaning  of  any  Act  of  Parliament, 
whether  public,  general,  or  local,  and  of  any  rnle, 
regulation,  or  by-law,  made  under  any  Act  of  Par- 
liament and,  if  used  as  a   carriage   of  any 
particular  class,  shall  be  deemed  to  be  a  oarriage 
of  that  class,  and  the  law  relating  to  carriages  of 
that  class  shall  apply  accordingly." 

The  respondent  did  not  appear. 

Lord  Alvebstonk,  C.J.  —  Notwithstanding 
that  this  case  has  not  been  argued  on  the  other 
side,  I  do  not  think  that  there  is  anything 
which  could  give  rise  to  a  reasonable  doubt 
that  a  bicycle  propelled  by  some  mechanical 
means  or  other  and  carrying  a  person  would 
be  a  carriage  within  the  meaning  of  this  Act. 
The  definition  of  "carriage  "  in  the  Act  includes 
"  any  carriage  drawn  or  propelled  upon  a  road 
or  tramway,  or  elsewhere  than  upon  a  railway, 
by  steam  or  electricity  or  any  other  mechanical 
power  " ;  and,  having  regard  to  the  gradual 
extension  of  this  Act  and  common  knowledge  of 
what  ib  going  on,  it  seems  to  me  that  a  machine 
which  carries  a  person  along  a  road  is  none  the 
less  a  "  oarriage  "  because  it  is  a  very  uncomfort- 
able thing  and  because  tho  person  on  it  is  shaken 
very  much  when  he  is  going  along.  1  think  the 
decision  was  wrong,  and  that  this  appeal  ought  to 
be  allowed. 

Wills  and  Kennedy,  JJ.  concurred 

Appeal  allowed. 

Solicitor  for  the  appellant,  Solicitor  of  Inland 
Revenue. 
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